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SECURING THE BORDERS AND AMERICA’S
POINTS OF ENTRY: WHAT REMAINS TO BE
DONE?

WEDNESDAY, MAY 20, 2009

U.S. SENATE,
SUBCOMMITTEE ON IMMIGRATION,
REFUGEES, AND BORDER SECURITY,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:11 a.m., in
room SD-226, Dirksen Senate Office Building, Hon. Charles E.
Schumer, Chairman of the Subcommittee, presiding.

S Present: Senators Schumer, Whitehouse, Specter, Cornyn, and
essions.

OPENING STATEMENT OF HON. CHARLES E. SCHUMER, A U.S.
SENATOR FROM THE STATE OF NEW YORK

Chairman SCHUMER. The hearing will come to order, and I apolo-
gize for being a bit late. Let us get right started.

Less than 3 weeks ago, I presided over a hearing of this Sub-
committee entitled “Comprehensive Immigration Reform in 2009:
Can We Do It and How?” After listening to the bipartisan testi-
mony from the expert panelists and after hearing from my col-
leagues on both sides of the aisle during and after the hearing, I
became cautiously optimistic that we can pass strong, fair, prac-
tical, and effective immigration reform this year. At the very least,
I am convinced we owe the American people our very best effort to
try and fix what we all acknowledge is a broken immigration sys-
tem. To that end, the Immigration Subcommittee will convene a se-
ries of hearings over the next few months entitled “Road to Immi-
gration Reform in 2009: Clearing the Hurdles.”

During these hearings the Subcommittee will directly address
the most challenging issues that the American people and the var-
ious stakeholders want and need this Congress to resolve as part
of a fair and practical immigration solution. My many conversa-
tions with the American people have convinced me that the vast
majority of Americans are pro-legal immigration and anti-illegal
immigration. But I ask my colleagues not to take my word for it.
Instead, consider the recent poll numbers that support this conclu-
sion.

According to the latest ABC News/Washington Post poll, 61 per-
cent of Americans would support a program giving illegal immi-
grants living in the United States the right to live here legally if

o))
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they pay a fine and meet other requirements. This number has
risen by 11 points since December of 2007. But the same poll also
reported that 74 percent of Americans think that the United States
is not doing enough to keep illegal immigrants from coming into
this country. This number has risen by 7 points since 2007.

The mandate of the American people cannot be any clearer. They
will support better immigration laws if they can be convinced that
their Government is serious about drastically reducing the number
of illegal immigrants entering the United States. Accordingly, the
purpose of today’s hearing is to determine how to further secure
our borders and ports of entry so that we will not be back 10 or
20 years from now discussing the same issues we are discussing
today if we pass immigration reform later this year. But before we
begin answering this question, we need to set the record straight.
The American people need to know that because of our efforts in
Congress, our border is more secure today, considerably more se-
cure, than it was when we began debating immigration reform in
2005.

Between 2005 and 2009, a vast amount of progress has been
made on the southern border, the northern border, and ports of
entry. This progress includes the following: According to real-time
data provided by the Department of Homeland Security, the num-
ber of people trying to illegally cross the southwest border has de-
creased by 27 percent compared to last year. This figure was com-
piled by the Border Patrol through border apprehension numbers.
In addition, the Border Patrol tells us that at the end of fiscal year
2005, there were 11,106 Border Patrol agents. As of today, there
are nearly 20,000 Border Patrol agents operating between the ports
of entry. At the end of fiscal year 2005, only 241 miles of the south-
west border were deemed to be under effective control by the U.S.
Border Patrol. Today, the Border Patrol will tell us they are in ef-
fective control of 700 miles of the southwest border. And as of
today, approximately 625 miles of border fence have been built, and
the remaining 40 miles will soon be built after disputes with pri-
vate property owners are resolved.

Those are all new facts on the table as we begin to address immi-
gration reform. And we will remove the chart briefly to make way
for the Ranking Member of the Judiciary Committee, Senator Ses-
sions. Thanks for coming, Jeff.

On the enforcement side, ICE has implemented Border Enforce-
ment Security Task Force teams that have made thousands of ar-
rests of drug smugglers and of human smugglers. Finally, border
personnel have implemented new technologies such as sensors,
light towers, mobile night vision scopes, remote video surveillance
systems, directional listening devices, data base systems, and un-
manned aerial vehicles along the border. These new technology
serve as force multipliers and allow Border Patrol to maintain con-
trol of larger segments of the border with fewer agents.

All of these measures have contributed to what the New York
Times reported on May 15, 2009, is “an extraordinary decline in
the number of Mexican immigrants going to the United States.”
And that was based on Mexican census data. The border experts
in this hearing will show that the border is far more secure than
it has ever been and, with our help, will be even more secure.
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It is important for the American people to know that all of these
measures to secure our border were enacted with the approval of
the vast majority of Congress and supported by the three of us here
in a bipartisan way. Those of us who support immigration reform
have shown our commitment to touch and serious border enforce-
ment. You cannot have one without the other, in my opinion. But
for years now, the opponents of immigration reform have contin-
ually promised that they will engage in conversation about immi-
gration reform once Congress showed it was serious about securing
the border. Our witnesses will confirm today that showing has
clearly been made, and this chart—which is sort of blocked by the
Chair, but it shows you—it is a very irascible chart.

[Laughter.]

Chairman SCHUMER. This is the border, southwest border, and as
you can see, the vast majority—this is the Rio Grande River so we
do not have a fence there. But from the western edge of the Rio
Grande to the Pacific Ocean, almost the whole border fence has
been built. There are a few holes because of property owner nego-
tiations, and those are going to be filled quickly. And that is 700-
some-odd miles.

So it is time to end the divisive and unhelpful rhetoric which
claims that nothing has been done to secure the border. It is time
to re-engage in the long promised yet long delayed conversation
about how to best reform our broken immigration system, including
doing even more than we have done. That is not off the table at
all. It is just that we have made good progress. Many people have
said secure the border first, and that is what we are, in a good
process, doing. So it is now time for balanced, fair, and tough immi-
gration reform.

As the line-up of witnesses for today’s hearing proves, this Com-
mittee is determined to solicit diverse points of view in order to
achieve the best solutions possible to the various policy questions
we must resolve as part of our immigration reform effort. All of
these issues we will need to address as part of comprehensive im-
migration reform, and they are incredibly complex and multi-
faceted. No one person, no one viewpoint, no one discipline, or one
political party will have all the answers. I at least am, therefore,
committed to hearing from all who are willing to answer tough
questions about whether their proposed solutions for immigration
reform are practical, effective, and consistent with our values as a
Nation of due process, rule of law, and inclusiveness toward those
who come here legally.

I am confident that our distinguished panel today will move us
closer toward finding the best solution for securing our borders and
ports of entry and look forward with great interest to your testi-
mony. I thank all of you for coming.

Now I am going to call on my colleague, the Ranking Member of
this Subcommittee, Senator Cornyn, who aside from his long Rio
Grande stretch has a piece of the border fence in his State.

STATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM
THE STATE OF TEXAS

Senator CORNYN. Well, thank you, Mr. Chairman. I want to
thank all the witnesses for joining us here today, particularly three
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of my constituents from Texas. Thank you for coming to explain the
complexities that confront us when it comes to border security and
the challenges of balancing not only security with legitimate con-
cerns about trade which are mutually beneficial to the United
States and our trading partners. We have, I think, a great set of
witnesses.

I apologize to the Chairman. He knows this as well as I do. We
have a Finance Committee walk-through on health care reform
which has left the station and is barreling down the track at a high
rate of speed, so I am going to be shuttling back and forth. But I
will make it back periodically to try to exchange views.

I want to thank you, Mr. Chairman, for making border security
the focus of this hearing. As you noted, Texas has a 1,200-mile
common border with Mexico, and I have the opportunity to visit the
border region often, and I know that border security is much on the
minds of my constituents along the border. But they also want to
make sure that we pay attention to the mutually beneficial aspects
of our trading relationship with Mexico and Canada. My constitu-
ents of Texas view NAFTA as a net plus for many, many reasons,
and it is important that we preserve the proper balance and do
both—encourage trade and also encourage and see that the Federal
Government lives up to its responsibility when it comes to border
security.

Of course, this is a problem not just for the United States but
also Mexico, too. Mexican authorities have told us that a vast ma-
jority of weapons they seize from criminals in Mexico are actually
smuggled from the United States. I think it is no secret that weap-
ons come from a variety of sources, including China, North Korea,
and elsewhere, and some are stolen simply from stockpiles of the
Mexican army by corrupt officials who move those into the hands
of the cartels. But this is a problem not just with people coming
north from Mexico. Border security is a problem about things going
south, namely, weapons and bulk transfers of cash as part of mas-
sive money-laundering operations of the cartels and the like.

I think it is important, too—and Mr. Torres I see is here from
ICE—to recognize the administration’s stated commitment—at
least, that is what I read in the newspaper—to expand the current
program started in the last administration of identifying violent
criminals in custody of our sheriffs and police in various county
and municipal jail facilities. We know that the people that suffer
most from violence perpetrated by these criminals is, in fact, the
Hispanic community and minority community itself, because many
times these criminals realize they can assault, steal, and otherwise
cheat members of the minority community who are here without a
visa and perhaps have impunity because they are afraid to com-
plain. So this is a very positive development in my view, and I am
glad to read of ICE’s and the administration’s commitment to con-
tinuing and expanding this program.

I mentioned NAFTA. Forty percent of our bilateral trade crosses
through the port of Laredo, the largest inland land port in the
United States. More than 12,000 trucks and 1,200 rail cars cross
the border at the port of Laredo each day. I think it is also in the
vein I alluded to earlier, talking about legitimate trade and visits.
We had a little bit of a challenge early on, Mr. Chairman, trying
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to treat our guests who were complying with our immigration laws
the same if they came from Canada as opposed to coming from
Mexico. Early on, working with then-Secretary of Homeland Secu-
rity Tom Ridge, we were able to secure an extension of the so-
called Visa Laser Program, a border-crossing card where Mexican
individuals who have those cards are properly screened. I mean
they are not a threat to the United States. They basically want to
come here and buy our goods and services and help stimulate our
economy. I think our goal should be ultimately to treat all of our
guests who comply with our visa and immigration laws exactly the
same, and I look forward to the time when we will treat our visi-
tors from Canada and Mexico exactly the same when they are com-
plying with all of our laws.

I appreciate the chart showing the construction of what the Bor-
der Patrol likes to call “tactical infrastructure,” other people call
“fencing,” and other people call “the wall.” Depending on how close
you get to the border, it becomes more and more controversial. But
as I was telling Chief Aguilar, we have been able to work most no-
tably in places like Hidalgo County with the county judge, Judge
Salinas, and his team down there, Judge Cascos, in Cameron Coun-
ty and elsewhere to try to come up with win-win solutions. And,
in fact, many private property owners have said they are worried
about the increasing level of violence and intrusion across Mexico
not from people who want to simply come to work, but violent
criminals, people smuggling arms and smuggling drugs. And so
they are concerned and are working in cooperation with our Border
Patrol and law enforcement personnel as well.

We need more Border Patrol agents. We have done a good job in-
creasing that number, but rather than State and local officials hav-
ing to carry that burden, I think we need more professional law en-
forcement officers, namely, Border Patrol and officials within DHS
to help us provide a secure border. Then, of course, there is tech-
nology, which initially has proven to be somewhat disappointing,
but which I hope can be improved to provide a virtual fence, not
a wall, not necessarily a fence, not tactical infrastructure com-
pletely. We realize anything like that you build and if you do not
have the people and the technology to work with it, it simply is not
going to be a solution but, at least in the opinion of Border Patrol,
is a tool that they can use in doing their job.

Finally, let me just say I believe that the Federal Government’s
credibility is on the line. This to me was the reason why we were
unsuccessful in dealing with immigration reform previously, be-
cause the American people simply did not believe us when we said
we are serious about border security and had for so long done vir-
tually nothing to deal with that problem. So they did not believe,
and after the 1986 amnesty signed by Ronald Reagan, where the
American people were told if you will accept an amnesty for 3 mil-
lion people, we will really get serious about worksite enforcement
and border security and the like. We saw the amnesty but no work-
site enforcement, no border security, and so as the saying goes,
“Fool me once, shame on you. Fool me twice, shame on me.” And
the American people were not going to be fooled again.

I do believe, as the Chairman has said, that we are off on a good
start. I do think this is a subject as complex and as emotional as
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it can be. The order in which you talk about things is very impor-
tant. When we talk about border security, tamper-proof identifica-
tion, and workplace enforcement, I think that is the right order to
talk about these things rather than start out talking about a path-
way to citizenship for 20 million people at the beginning. The
American people will not accept a pragmatic solution to the prob-
lems confronting folks who are here without their proper visa until
we regain their confidence, and I think the only way we are going
to regain their confidence is by showing them that we are serious
about security measures, we are serious about the rule of law, and
then I believe we can come up with a comprehensive solution that
makes sense and the American people will embrace.

Thank you, Mr. Chairman.

Chairman SCHUMER. Senator Sessions.

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Mr. Chairman, it is great to be with you. This
is an important hearing. I agree that progress has been made. I
have been saying that for some time and not been using divisive
rhetoric to say that nothing has been done. I have been saying that
from the beginning I have believed that we can make the border
a lawful place of entry into the United States, that we could elimi-
nate lawlessness. We are making some good progress. The question
is: Will we continue it as the number of illegal entrants go down
and we have got more people per illegal entrant to catch the ones
that are coming illegally? So it becomes a spiral in the right direc-
tion instead of a spiral in the wrong direction.

I see some good things happening. I see some things that are
troubling, and I look forward to the hearing. Thank you for having
it.

Chairman SCHUMER. Thank you, Mr. Chairman—Mr. Ranking
Member.

Senator SESSIONS. We can dream.

[Laughter.]

Chairman SCHUMER. You are a bit aways.

Okay. Moving right along here, I would like to introduce our
panel. First, John P. Torres is the Deputy Assistant Secretary for
Operations for ICE. From November 2008 to May 2009, he served
as the Acting Assistant Secretary of Homeland Security for ICE.
He has now been succeeded by John Morton, with whom I have
had pleasant conversations and look forward to having him appear
before this Committee once he gets up and running.

In his present capacity, Mr. Torres is responsible for coordinating
the efforts of the Federal Protective Service, National Firearms and
Tactical Training Unit, National Incidence Response Unit, et
cetera, et cetera.

David Aguilar is the Chief of the United States Border Patrol, a
position he assumed on July 1, 2004. As the Nation’s highest rank-
ing Border Patrol agent, Chief Aguilar addresses the enforcement
efforts of more than 20,000 Border Patrol agents nationwide. Chief
Aguilar brings to the job the knowledge and expertise gained from
30 years of service on the Border Patrol. We thank you for your
service.

VerDate Nov 24 2008  12:15 Mar 09, 2010 Jkt 055033 PO 00000 Frm 00010 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55033.TXT SJUD1 PsN: CMORC



7

And Thomas S. Winkowski is the Assistant Commissioner of the
Office of Field Operations, the largest and most complex organiza-
tion in the U.S. Customs and Border Protection. He oversees an op-
erating budget of $3.2 billion, directs the activities of nearly 27,000
employees, and is responsible for operations at 20 major field of-
fices, 327 ports of entry, 58 Operational Container Security Initia-
tive ports, and 15 preclearance stations in Canada, Ireland, and
the Caribbean.

We welcome all three of you gentlemen. Your entire statements
will be read in the record. We are asking you to keep yours to 5
minutes here. And I, like Senator Cornyn, the Finance Committee
is discussing some very important parts of health care, including
hospital funds for New York. So one of my colleagues may be com-
ing here and may have to briefly sit in for me, but it does not ex-
press any lack of interest or the fact that I am familiar with the
statements you have submitted.

Mr. Torres.

STATEMENT OF JOHN P. TORRES, DEPUTY ASSISTANT SEC-
RETARY FOR OPERATIONS, U.S. IMMIGRATION AND CUS-
TOMS ENFORCEMENT, WASHINGTON, DC

Mr. TORRES. Good morning, Chairman Schumer, Ranking Mem-
ber Cornyn, and Senator Sessions. On behalf of Secretary Napoli-
tano and Assistant Secretary John Morton——

Chairman SCHUMER. Could you just pull the microphone a little
closer?

Mr. TORRES. Sure.

Chairman SCHUMER. Thank you, Mr. Torres.

Mr. TORRES. I thank you for the opportunity to discuss ICE’s ef-
forts and our role in securing the border through the investigation
of our Nation’s immigration and customs laws.

As the primary investigative agency in the Department of Home-
land Security, ICE protects our national security and upholds pub-
lic safety by targeting transnationl criminal networks and terrorist
organizations that might exploit potential vulnerabilities at the
borders. Recognizing that partnerships are essential, ICE works
closely with its domestic and foreign partners at the Federal, State,
local, and tribal levels to create a seamless web of border enforce-
ment and a united front to disrupt and dismantle transnational
criminal organizations.

While immigration enforcement is a key component of ICE’s mis-
sion, we cannot and do not establish enforcement priorities in a
stovepipe fashion. Instead, we target the organizations that exploit
our legitimate trade, travel, and financial systems with all the en-
forcement authorities to ensure that cross-border crime is attacked
from every possible angle. Indeed, the recent escalation of violence
by the drug cartels and other criminal organizations just over our
border with Mexico demonstrates this point in very stark terms. As
Secretary Napolitano has recently testified, the violence in Mexico
is not only an international threat; it is a homeland security issue
in which all Americans have a stake. The cartels that the Mexican
authorities are battling are the same criminal organizations that
put drugs on our streets and use violence as a tool of their trade.
Illegal money, drugs, and weapons flow both ways across the bor-

VerDate Nov 24 2008  12:15 Mar 09, 2010 Jkt 055033 PO 00000 Frm 00011 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55033.TXT SJUD1 PsN: CMORC



8

der and inextricably link the U.S. and Mexico in our efforts to com-
bat the drug cartels. Our two countries share a nearly 2,000-mile
border, billions of dollars in trade, a commitment to democracy,
and the need to prevail against the transnational threats of orga-
nized crime. We, as a DHS family, are not in a wait-and-see mode.
The violence along our southwest border requires a comprehensive
and bilateral effort.

Secretary Napolitano issued an Immigration and Border Security
Action Directive in January of 2009 to focus on this violence and
using the Department’s wide-ranging authorities. Additionally, in
March of this year, DHS announced several southwest border ini-
tiatives designed to crack down on the Mexican drug -cartels
through enhanced border security. The plan calls for additional
personnel, increased intelligence capability, and better coordination
with Federal, State, local, and Mexican law enforcement authori-
ties to target illegal guns, drugs, and cash.

In furthering that effort, we partner between the Federal, State,
local, and tribal law enforcement in the border region, which is es-
sential to securing our Nation against the threat of cartel violence.
Law enforcement agencies at all levels of government have signifi-
cant roles to play both in addressing the current border violence
and in preparing for scenarios where violence in Mexico could fur-
ther impact the United States. Law enforcement agencies at the
State, local, and tribal level have long fought border violence and
have deep operational knowledge of the border region. Confronting
a multifaceted threat like border violence means that Federal agen-
cies must constantly collaborate and coordinate and work together
with our State and local partners by sharing information and re-
sources.

With that in mind, ICE established the Border Enforcement Se-
curity Task Forces back in 2006. They are led by ICE, but they
work with a number of partners at the Federal, State, and local
level, to include our partners here at CBP that are at the table. We
work with DEA. FBI, ATF, U.S. Attorney’s Offices, and local law
enforcement agencies. Across the southwest border, the Mexican
Government is committed to participate in the BEST task forces.
In fact, five of those now have actual representation from the Mexi-
can Government.

The BEST model has been successful. With the help of our part-
ners, we have been able to crack down on arms trafficking, human
smuggling, bulk cash smuggling, narcotics smuggling, et cetera. As
such, I would like to share with you a few of our successes: the dis-
covery and repatriation by the El Paso BEST of one of Mexico’s top
ten fugitives; the arrest by the Laredo BEST of a weapons traf-
ficker supplying cartels with assault rifles and a number of weap-
ons used to murder a Mexican police officer by the name of
Navarro Rincon and others; the arrest by the Laredo BEST of a
member of the Mexican Mafia gang in possession of approximately
897 pounds of smuggled marijuana after he attempted to run over
a Texas DPS, Department of Public Safety, officer; and also the ar-
rest by our Los Angeles Seaport BEST of an arms trafficker and
the seizure of 38 military-style weapons.

As such, due to this success, DHS and ICE have committed to
adding more resources to the BEST. We have recently doubled the
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number of special agents assigned from 95 to 190, which greatly
expands our ability to work with local law enforcement.

We have also committed to working more closely with Mexican
authorities. Assisting Mexico in our battle against drug violence
and immigration violence requires strong coordination with Mexi-
can law enforcement to ensure that Mexico and the U.S. are oper-
ating together in combating this transnational threat. ICE engages
Mexican authorities on a number of levels in our joint efforts to
combat border violence.

We have a Border Liaison Officer Program, for example, where
we designate a number of agents across the border to work closely
with our Mexican partners and establish regular meetings and con-
tacts. We recently quadrupled the number of those border liaison
officers on the southwest border.

We have also strengthened our coordination with the Govern-
ment of Mexico by increasing our attache personnel in Mexico by
sending additional special agents to Mexico City, Tijuana,
Hermosillo, Ciudad Juarez, and Monterrey. Through our attache in
Mexico City and associated sub-offices in Mexico, ICE assists in the
efforts against transnational drug trafficking, weapons smuggling,
bulk cash smuggling, and money-laundering syndicates in Mexico.
Our attache personnel work on a daily basis with Mexican authori-
ties to combat those transnational threats, and we have added ad-
ditional officers, again, to all of those offices.

We have also focused recently on the illegal weapons and bulk
cash smuggling into Mexico. A larger number of weapons recovered
in Mexico’s drug war are smuggled illegally into Mexico from the
United States. Clearly, stopping this flow is one of our top prior-
ities.

In June of 2008, ICE, CBP, and other Federal and State partners
met down in Cuernavaca, Mexico, with our Mexican partners and
agreed to add more resources in combination with ATF to focus on
southbound weapons smuggling and work with the units down in
Mexico.

In summary, I do want to add that my complete statement also
focuses on our efforts on immigration enforcement and record levels
of that over the past couple of years, and we are committed to
working with this Subcommittee to address those challenges, and
we are happy to answer any of your questions.

Thank you.

[The prepared statement of Mr. Torres appears as a submission
for the record.]

Chairman SCHUMER. Thank you very much, Mr. Torres.

Chief Aguilar.

STATEMENT OF DAVID V. AGUILAR, CHIEF, OFFICE OF BOR-
DER PATROL, U.S. CUSTOMS AND BORDER PROTECTION,
WASHINGTON, DC, AND THOMAS WINKOWSKI, ASSISTANT
COMMISSIONER, OFFICE OF FIELD OPERATIONS, U.S. CUS-
TOMS AND BORDER PROTECTION, WASHINGTON, DC

Mr. AGUILAR. Thank you, sir, and good morning.

Chairman Schumer, Ranking Member Cornyn, Senator Sessions,
Senator Specter, it is an honor and a privilege to appear before you
today. I am honored to be here with Assistant Commissioner Tom

VerDate Nov 24 2008  12:15 Mar 09, 2010 Jkt 055033 PO 00000 Frm 00013 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55033.TXT SJUD1 PsN: CMORC



10

Winkowski, my good partner over at CBP, and another good part-
ner, Deputy Assistant Secretary John Torres, who jointly we are
very interested in what happens on the border and I think jointly
we will give you a good picture of the successes that we have had
and advances that we have had on the border.

Senators, next week the Border Patrol will celebrate 85 years of
service, having been officially established by an act of Congress in
1924 on May 28th. Over the years that we have served in the Bu-
reau of Immigration to the Departments of Labor and Justice and
now within Customs and Border Protection in the Department of
Homeland Security, the Border Patrol has served this Nation with
honor and integrity. From a few hundred patrol inspectors, mount-
ed inspectors, we have grown now to 18,945 officers as we speak
today. They are, of course, deployed throughout the norther border,
southern border, and our maritime and coastal borders.

The Border Patrol is charged, as you know, with the protection
of the border between the ports of entry. We are guided in all of
our efforts by a solid strategy, and I have to point out, Senators,
that this is an all-threats strategy that takes into account not only
illegal immigration, which is a big vulnerability and a poses a big
threat to our borders, but it also takes into account narcotics,
criminals, criminal aliens, and criminal organizations that some-
times believe that they can use our borders within impunity.

With the proper mix of manpower, infrastructure, and tech-
nology, the Border Patrol is dedicated to achieving the goal of oper-
ational control. This comprehensive approach is critical as no one
leg, no one component of our strategy can accomplish the mission
alone. We are far better off now than we have ever been with re-
spect to border security. I am confident that with our increased
staffing, more tactical infrastructure, and integrated technology im-
provements we have established a solid anchor for gaining, main-
taining, and expanding operational control of our borders.

There is a transformation occurring on our borders. We are
transforming the borders of the United States because of the appli-
cation of our strategy and the tactical infrastructure of the per-
sonnel and the technology that is being added. The border regions,
both northern and southern, have undergone drastic changes and
transitions in the past 5 years. Clearly, the most prominent is the
establishment of our tactical infrastructure and the stand- up of
varying styles of fencing. With the support from Congress, we have
now over 626 miles of fencing in place out of our total goal of 661
miles. We will accomplish that goal.

This was not an arbitrary number that we reached. Our sector
chief patrol agents are the field commanders for specific geographic
areas around the country, and with the assistance of their staff, ar-
rived at an achievable, sustainable, and economically beneficial
need for tactical infrastructure that was designed by them. We con-
tinuously assess our progress and how we can improve it. But,
clearly, what is now in place has absolutely provided a great ben-
efit to our mission.

In the Yuma Sector, for example, our apprehension rate has
plummeted from over 138,000 apprehensions that we made in 2005
to just over 8,000 in 2008, and that number continues to drop. Na-
tionwide, we have seen a decrease from about 1.2 million apprehen-
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sions in 2005 to 723,000 in 2008. And to date, we have a 27-percent
drop as compared to the same time period last year.

Along the northern border, the most noticeable change has clear-
ly been the increase in staffing. As I just mentioned, the Border
Patrol has now grown to over 18,000 agents, of which there were
over 1,700 agents assigned to the northern border. With increased
staffing we have been able to expand our community outreach, con-
duct further operations, and develop deeper partnerships with the
law enforcement community as a whole. The finest example of co-
ordinate efforts is with our Canadian counterparts through the In-
tegrated Border Enforcement (IBET) Teams.

In today’s 21st century world, the Border Patrol has sought to
further utilize technology to assist in border security. A critical
component of our strategy is technology and being able to effec-
tively utilize the benefits that can be gained through those en-
hancements. With the development and adoption of new tech-
nologies such as infrared cameras, remote video surveillance, and
unattended ground sensors, we have been further aided in our mis-
sion. With the advent of SBInet and the P—28 proof of concept, the
Border Patrol took an enormous leap forward in our mission and
mission capability.

The border solution is not a simple solution. When it comes to
border security and our agents, they are dedicated to performing
our mission. We will continue to explore new technologies and reas-
sess our operational needs to appropriately address the vulner-
ability gaps.

The border is a dynamic environment, and we strive to meet the
demands of today as well as the challenges of tomorrow.

Thank you for the opportunity to describe our plans for border
security and to highlight some of our progress to date. I look for-
ward to any questions that you might have of us, sir.

[The prepared statement of Messrs. Aguilar and Winkowski ap-
pears as a submission for the record.]

Chairman SCHUMER. Thank you, Chief, and I want to thank both
of you for your testimony. Secretary Winkowski is here to answer
questions, but as I understand it, Chief Aguilar’s testimony sub-
sumes yours. So we are going to go to questions.

The first question I have is for all three witnesses, and I just
want to set the record straight for the American people. First of all,
I am going to ask you directly whether you agree or disagree with
the following statement: “The measures we have taken since 2005
to secure the border have been successful in significantly lowering
the number of illegal immigrants seeking to unlawfully cross the
border, including a 27-percent reduction this year.”

Chief Aguilar, do you agree with that?

Mr. AGUILAR. Absolutely, sir.

Chairman SCHUMER. Commissioner Winkowski.

Mr. WINKOWSKI. Yes.

Chairman SCHUMER. Assistant Secretary Torres.

Mr. TORRES. Yes, sir.

Chairman SCHUMER. Okay. Next question: Do you agree or dis-
agree with the following statement: “The U.S.-Mexico border is ex-
ponentially more secure today than it was in 2005 when we began
discussing comprehensive immigration reform.”
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Chief Aguilar.

Mr. AGUILAR. That is correct, sir. It is.

Chairman SCHUMER. Commissioner Winkowski.

Mr. WINKOWSKI. Yes, I agree.

Chairman SCHUMER. Assistant Secretary Torres

Mr. TORRES. Yes, sir, it is.

Chairman SCHUMER. Okay. And I would note some of you came
to office in the Obama administration and some in the Bush ad-
ministration. This is not a partisan issue of any sort.

Now I am going to read to you the main border provisions that
were part of the McCain-Kennedy bill from 2006, which I think
Senator Cornyn directly diagnosed it. The reason the bill failed is
the American people did not have faith that there would not be a
future wave of illegal immigrants if we passed that bill.

First, here is what it was supposed to do: Develop a national
strategy for border security that describes actions to achieve oper-
ational control over all borders and ports of entry; double the num-
ber of Border Patrol agents and increase the number of ICE agents
by 200; establish initiatives with Canada, Mexico, and Central
American countries to protect the border; deploy border tech-
nologies designed to serve as “force multipliers” to achieve greater
operational control of the border; complete border fencing in the
Yuma and Tucson, Arizona, Sectors; increase the number of heli-
copters and boats for us by the Border Patrol.

Have all of these metrics been met? Chief Aguilar.

Mr. AGUILAR. Yes, sir.

Chairman SCHUMER. Do you agree, Secretary Torres?

Mr. TORRES. Yes, sir.

Chairman SCHUMER. And Commissioner Winkowski?

Mr. WINKOWSKI. Yes.

Chairman SCHUMER. Okay. So these are not law. I mean, they
may be part of other laws, but this is what was laid out in the
McCain-Kennedy bill, and it seems we have gone a good way for
achieving it.

OK, next question: There are people, blogs, cable television,
radio, who raise the fear factor with the American people when
they state that our southwest border will not be secure unless we
build a wall across the entire length of the southwest border, that
is, a 2,000-mile wall. So, in effect, what they are saying is you need
a wall on the Rio Grande parts of the border, not just the land-
locked parts of the border, where, as I said, except for 40 miles,
that has been done, 700 miles of fence.

So do any of you agree that we need to build a fence on the rest
of the border, the Rio Grande part of the border, to be secure, that
that is essential for security?

Chief Aguilar.

Mr. AGUILAR. No, sir. The fence that has been designed and is
in the progress of being built, the 661 miles, is what has been de-
fined by the experts on the ground, the field commanders, as what
is needed along with the continuing maturation of our personnel
and the continued augmentation of technology that is on its way.

Chairman SCHUMER. Has smuggling or illegal crossings across
the Rio Grande decreases at a rate consistent with the rate we
have heard overall, 27 percent?
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Mr. AGUILAR. Absolutely, and in some cases, it is even higher,
sir.

Chairman SCHUMER. Even higher.

Mr. AGUILAR. Yes, sir.

Chairman SCHUMER. So we are doing pretty well by the river.
We have the natural barrier, the river, I guess.

Mr. AGUILAR. Absolutely.

Chairman ScHUMER. Okay. How about you, Secretary Torres?
What do you think of this idea of building—that we need to build
a fence along the 1,200 or so miles of the Rio Grande border?

Mr. Torgres. Well, I agree with our expert here, Chief Aguilar,
and I see that in addition to the efforts of the Border Patrol some
of the enforcement initiatives that we have undertaken in the inte-
rior of the country have also contributed to the decreases and the
people attempting to be smuggled into the United States.

Chairman SCHUMER. We are going to have hearings on that, too.
Believe me, I feel that is the most important thing we can do. If
you prevent employers from hiring illegal immigrants, that will cut
o}flf the flow as effectively as anything, and we are going to explore
that.

Commissioner.

Mr. WINKOWSKI. Mr. Chairman, I agree with Chief Aguilar. I do
think there is one thing we have to keep in mind that, as we close
off between the ports of entry, the impact at the ports of entry. I
think that is something that we need to keep an eye on.

Chairman SCHUMER. And give me your analysis of how we are
doing.

Mr. WINKOWSKI. Well, as we prevent people from coming be-
tween the ports of entry with our tactical infrastructure and our
technology, they will seek other ways of coming into the country,
such as through our ports of entry. And we have got to be prepared
at our ports of entry—which we are—things such as the stimulus
package that was recently passed, the $720 million to really work
on our infrastructure, which is so sorely needed; the plus-up in
staffing that we had; the upcoming implementation of the Western
Hemisphere Travel Initiative with machine-readable documents.

Chairman SCHUMER. Have any of you noticed a change in the
commitment to building the existing fence and following the law,
both virtual and concrete? In the new administration, is there any
diminution of enthusiasm for that, monies for that, et cetera?

Mr. AGUILAR. No, sir.

Chairman SCHUMER. Chief, you have served under both adminis-
trations.

Mr. AGUILAR. Absolutely. No, sir. There is a continued——

Cﬁgirman SCHUMER. Could you please pull your microphone for-
ward?

Mr. AGUILAR. I apologize. No. Not only is there a continued inter-
est, but there is also a continued testing of our thinking on the re-
quirements. Once we have briefed, once we have identified the ra-
tionale, everybody is in agreement that we will continue to build
the fence, we will continue to fund the technology requirements
that we have identified.

Chairman SCHUMER. Great. Okay. I want to thank our witnesses.
I am going to turn over the chair to Senator Specter for a brief
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while, while I try to defend New York hospitals at the Finance
Committee. And I will be back. I want to thank the witnesses for
their testimony.

I have complete confidence in handing the chair over to Senator
Specter. He has far more experience than I do chairing these com-
mittees, but this will be the first time he is doing it from this side
of the podium. Senator Specter.

Senator SPECTER [presiding]. Thank you very much, Mr. Chair-
man. I am very comfortable in the center.

[Laughter.]

Senator SPECTER. Senator Sessions.

Senator SESSIONS. Senator Specter, I am glad to be with you, Mr.
Chairman.

Well, my good friend Chuck Schumer forgot a little of the history
on the fence and how hard we had to battle and how hard I had
to force votes, and then we would authorize the fence, and then the
appropriations bill would have zero money in it for the fence, and
the American people had to shut down the switchboards, and we
finally got the message up here. So I do not think the politicians
have in any way distinguished themselves, ourselves, in this mat-
ter.

But I do agree that progress is being made, and I have always
believed that was possible. The numbers are at least as—well, I
will say it this way: Based on what we have done and what we
could have done in addition and did not do, I guess we are making
some pretty good progress on reducing the flow of immigration
here. But about 3 years ago, we were arresting 1.1 million and now
it is about 700,000 some, which is still a lot. I mean, that is not
a lawful border when you are arresting 700,000 annually, and we
are not there yet.

Mr. Aguilar, with regard to the barriers, just for clarification,
when we wrote this amendment, of course, we did not offer an
amendment that would build a wall across the entire border. Some-
body may call in to a talk show and say that, but that was not
what those of us in Congress proposed. We proposed 700 miles.

Now, what are vehicle barriers? And how are they different from
fencing?

Mr. AGUILAR. Vehicle barriers are basically designed to keep ve-
hicles, anything that has a carrying capacity, across our borders.
They are very specific and very unique to geographical areas that
lend themselves to vehicles or any kind of carrying capacity coming
across. That is a type of defense that we need to have in those spe-
cific areas.

Senator SESSIONS. But a pedestrian could get across that barrier.

Mr. AGUILAR. A pedestrian can get across that barrier, yes, sir.
But by design and by implementation, they are placed where pe-
destrians are not as likely—there is always the possibility, but not
as likely to try and penetrate that border on foot.

Senator SESSIONS. Well, the Chairman says we have got 700
miles of fencing. How many miles of fencing and how many miles
of vehicle barriers do you have today?

Mr. AGUILAR. As we speak today, we have 626 miles that we
have built. We will be accomplishing 661. The total number of
miles, combination, that we will have in place at 661 will be 116
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miles total in California, 115 in Texas, 115 in New Mexico, and 313
in Arizona.

Senator SESSIONS. How many of those are vehicle barriers and
how many are fencing?

Mr. AGUILAR. I would have to get you those numbers, sir. I have
them here. I will dig them up right now.

Senator SESSIONS. Well, I think we just need to get that straight
because the legislation called for fencing, which is better.

Let us talk a little bit about the El Paso division. My staff has
talked with some of the CBP folks there, and the fence has been
built there. Would you agree—I guess, Mr. Aguilar, I would ask
you—that El Paso has seen a dramatic reduction in apprehensions
there from 122,000 in 2006 to 30,000 in 20087

Mr. AGUILAR. Yes, sir. Those numbers are correct.

Senator SESSIONS. And I understand that crime in El Paso has
dropped in general. Is that correct?

Mr. AGUILAR. That is correct. It has dropped, and El Paso, I be-
lieve, still remains as the third safest large city in the Nation.

Senator SESSIONS. I think that is a remarkable achievement, Mr.
Chairman. Part of securing the border there with the fence and in-
creased Border Patrol officers and sophisticated use of technology,
you have drawn that illegal entry way down and the crime rate has
gone down, and El Paso is one of the third safest cities in America,
according to the numbers I had.

But you still, I understand, are averaging 48 apprehensions a
day, but that is a lot better than 300 a couple of years ago.

Mr. AGUILAR. Yes, sir.

Senator SESSIONS. That is the basic trend you would see there,
Mr. Aguilar?

Mr. AGUILAR. Yes, sir. And El Paso, just as a point of clarifica-
tion, takes in not only El Paso proper and the surrounding areas,
but also takes into account basically the entire State of New Mex-
ico border also.

Senator SESSIONS. Mr. Torres, isn’t one way the thing that we
can help our friends in Mexico—and I am really impressed with
our efforts to step up their national security, to crack down on the
organized gangs that even threaten the independence of the nation,
and I think we should help. Isn’t one good way we can help is to
make a priority to prosecute the criminal gangs in our cities that
are connected to these cartels in Mexico and when you do so, you
draw up the sources of their money that flow back to these cartels
in Mexico and give them the power that enables them to threaten
the Government of Mexico?

Mr. TORRES. Yes, sir, Senator. In fact, over the past couple of
years, we have implemented a couple of programs—two programs
just targeted specifically at what you are talking about. One is our
Operation Community Shield, which has resulted in over 11,000
gang members that we have arrested since 2005, a number of those
of which we have prosecuted. But then we also have what is called
Operation Repeat Offender that we focused along the southwest
border, where we take people who have committed crimes that we
have identified and screened in the States’ prisons and jails along
the southwest border. Actually, we do it nationwide, but a lot of the
focus is on the southwest border. We take those people we identify
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who have committed a crime and who have also previously been de-
ported, and we work with the U.S. Attorney’s Office to prosecute
them federally for re-entry after deportation statute. And, histori-
cally, they have been receiving close to—or being sentenced close
to 3 to 5 years in prison. So, in effect, it takes them, just as you
said, out of that theater of violence along the southwest border, so
we are not just deporting them again so they can try to come back
in and be encountered by a Border Patrol agent or someone at the
port of entry.

Senator SESSIONS. Yes, I think that is a real way to help them,
because some of them move back and forth, and some just ship
money back home to strengthen those cartels.

I would just say with regard to the new administration, a num-
ber of things are being continued that are good, like Operation
Streamline, and I would like to talk a little more about that. My
time is up, but the President has denied requests for con-
tinuing——

Senator SPECTER. Senator Sessions, if you want a little more
time, go ahead.

Senator SESSIONS. All right. Thank you. He has denied a request
for additional National Guard troops there. The policy that seems
to be working in the workplace, Mr. Torres, could be good if we pri-
marily target the employers who knowingly participate in this. But
also, when you do not remove those who have proven to be using
false IDs and are here illegally, we are back to a catch-and-release
policy. I think that sends an unwise message, and I do think that
some of the actions have raised real questions in my mind about
the commitment of the Department to State and local participation
in this effort.

And, finally, just to wrap up, on the question of Operation
Streamline, I am seeing good numbers. This is where in certain
sectors when the Border Patrol officers apprehend someone, they
are actually prosecuted, maybe a week or two, whatever, in jail.
They get a misdemeanor conviction if it is their first offense, which
is different from just taking them right back to the border and
sending them home, because they come back the next day.

What I have seen in Del Rio, Mr. Aguilar, is that in 2005 there
were 68,000 apprehensions there. In 2008, after Streamline has
been in place where they are routinely prosecuted, the apprehen-
sions are 20,000, a 70-percent decrease. In Yuma, pre-Streamline
there were 117,000 apprehensions. After that, it dropped to 8,000,
a 93-percent decrease. In Laredo, there was 56,000 in 2007, and
2008 is a partial. Streamline, it dropped to 46,000. And in Tucson,
in 2007 apprehensions were 379,000, and the numbers have
dropped to 126—well, I do not have the full year on that, so that
is 2009 to date, 126,000, but it looks like a good reduction there.

So do you believe that is having an impact on the decline of en-
tries presumably?

Mr. AGUILAR. Absolutely. Where we have implemented Operation
Streamline or Streamline-type operations as a part of our com-
prehensive approach, it is having a tremendous impact.

I would like to just point out that the fundamentals of a border
enforcement model are the ability of the Border Patrol to be able
to detect, deter, identify, classify, and resolve any kind of cross-bor-
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der illegal entry. The fence or the tactical infrastructure that we
referred to does a lot of the deterrence. In addition to that, any-
thing that gets past us, there has to be a consequence to it, of
which Operation Streamline is part of our consequence package, if
you will, that we bring to bear against anything that does get
through even our enforcement model.

Senator SESSIONS. Thank you.

Thank you for being very kind to me, Mr. Chairman.

Senator SPECTER. Thank you, Senator Sessions.

Picking up on a thread on Senator Sessions’ comments with re-
spect to the drug problem—and the smuggling of arms is a big fac-
tor—do the Border Patrol improvements have any impact on the
smuggling of weapons? That is obviously something which is given
a lot of fire power, improve the capacity of the drug dealers to func-
tion, imperil the Mexican Government. Mr. Winkowski, we have
not given you a speaking part yet. Would you care to respond to
that?

Mr. WINKOWSKI. Yes, thank you, Senator. As you know, with
part of our Southwest Border Initiative, we are conducting an as-
sortment of outbound operations looking for weapons as well as
bulk currency going south into Mexico. I can tell you we have had
a lot of success from the standpoint of bulk currency seizing since
March of this year, over $13 million going south.

From the standpoint of weapons going south, we have had some
seizures, but not military grade type of weapons. It has been more
handguns and shotguns and personal use type of weapons. But we
do have ongoing operations on a regularly occurring basis and a
post and surge mode down on the southwest border.

Senator SPECTER. What could be done, Commissioner Winkowski,
on stopping the flow of those military weapons?

Mr. WINKOWSKI. I think there are a number of things that we
could do. One is to continue doing what we are doing from the
standpoint of post and surge. I think the other huge piece here is,
you know, over in ICE from the standpoint of their ongoing inves-
tigations that they have ongoing in this particular issue.

The other thing that we are working very hard on, you do have
legitimate weapons that are going down south that are transiting,
for example, the United States. They have all the proper State De-
partment licenses and things of that nature, and we have been
working very, very closely with Mr. Torres’ staff on making sure
that those weapons are reaching the right end users.

So I think a combination of post and surge operations, the inves-
tigative side, and the monitoring of the end users side

Senator SPECTER. Those legitimate weapons are not part of the
problem?

Mr. WINKOWSKI. Pardon me?

Senator SPECTER. Those legitimatized weapons are not part of
the problem?

Mr. WINKOWSKI. Well, you know, from our standpoint, those
weapons that are going down, perhaps transiting the United
States, do have the proper licenses, and we do believe we have, you
know, the proper safeguards in place, working with ICE, on who
the end user is and making sure that it gets to the end user.
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Senator SPECTER. One final question. You see news reports from
time to time about immigrants being smuggled into the United
States in these large vans, so-called 16-wheelers. Have the pre-
cautions taken and improvements made so far been any help in
monitoring that horrendous practices?

Mr. WINKOWSKI. Yes, at the ports of entry, with the technology
that we have received from the Congress this fiscal year, the stim-
ulus package, for example, $100 million in new money for tech-
nology, as well as in our fiscal year 2009 budget, $30 million. That
certainly is one step in the right direction.

I know there are issues interior-wise with individuals that are in
cargo containers that, you know, in some cases there are deaths
that I know that the Chief and Mr. Torres have been dealing with.

Senator SPECTER. Well, thank you very much, gentlemen. Sen-
at(()ir Sessions has requested 30 seconds. You may start with 30 sec-
onds.

Senator SESSIONS. Thank you.

Mr. Aguilar, I have the number here from, I believe, your De-
partment that there have been 323 miles of single-layer pedestrian
fence, 302 miles of vehicle fence, and that is how you get the 626
number, and only 33 miles of the double-layered secondary fencing.

Mr. AGUILAR. That is correct.

Senator SESSIONS. Does that sound correct?

Mr. AGUILAR. Yes, sir.

Senator SESSIONS. Thank you.

Senator SPECTER. Senator Sessions, you still have 7 seconds left.

[Laughter.]

Senator SESSIONS. You have already indulged me enough, Mr.
Chairman.

Senator SPECTER. You just used your time.

Thank you very much, gentlemen.

Senator SPECTER. We will now proceed to panel two: Congress-
man Hayworth, Sheriff Wiles, Mayor Foster, Professor Massey, and
Mr.d Vale. If you gentlemen would be seated, we are going to pro-
ceed.

Our first witness is former Congressman J.D. Hayworth, a Mem-
ber of the U.S. House of Representatives from 1995 to 2007, rep-
resenting the 5th Congressional District of Arizona; author of the
book, “Whatever It Takes: Illegal Immigration, Border Security,
and the War on Terror.” He now hosts an afternoon political radio
show in Phoenix and serves as a consultant and motivational
speaker.

Thank you for coming back to Washington, Congressman
Hayworth, and the floor is yours.

STATEMENT OF HON. J.D. HAYWORTH, FORMER UNITED
STATES REPRESENTATIVE, 5TH DISTRICT OF ARIZONA,
PHOENIX, ARIZONA

Mr. HAYWORTH. Senator Specter, thank you very much for this
opportunity to testify, and I ask unanimous consent that my com-
plete testimony be made a part of the record.

Senator SPECTER. Without objection, it will be.

Mr. HAYWORTH. Let me begin by highlighting two very popular
words from the “Washington Political Lexicon.” The first is “bipar-
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tisan.” The second is “comprehensive.” In my opinion, the Federal
Government’s inability to secure our borders and enforce our immi-
gration laws has been a bipartisan failure.

First, the Bush administration and now the Obama administra-
tion have both expressed the desire for so-called comprehensive im-
migration reform. While the term “comprehensive” suggests com-
plete or all-encompassing reform, the American people see it for
what it is: amnesty for those who have entered our country ille-
gally.

When members of this body attempted to move such a piece of
legislation in the summer of 2007, their constituents made it clear
that they wanted no part of it. The Senate switchboard was over-
loaded, and the ill-advised legislation was abandoned.

Yet here we are again, almost 2 years later, with this same ill-
advised policy objective as this Committee’s apparent goal. Why?

Here is some genuine straight talk: because some Republicans
want “cheap labor” and some Democrats want “cheap votes.”

Sadly, what has been shortchanged in this deficient political cal-
culation is the border security—indeed, the national security—that
our country so desperately needs.

It was my honor to serve in the U.S. Congress for 12 years. I was
here on September 11, 2001. Who would have thought that nearly
8 years following that fateful day, we as a Nation would still be
dithering over something as elemental to our national defense as
truly securing our borders?

Certainly we have created new bureaucracies and enacted new
laws. But if people are not obeying existing law because the Gov-
ernment is not adequately enforcing existing law, what makes us
think that any new laws will make a difference?

What results is a type of “public policy schizophrenia,” all be-
cause official Washington views this as a political problem to be
managed, when in reality it is a national security problem that
must be solved.
dTVIVO policy objectives indicate the gulf between the real and the
ideal.

First, the Secure Fence Act of 2006 was signed into law by Presi-
dent Bush. It requires the construction of at least 700 miles of dou-
ble-layered fencing along our southern border with Mexico. But
only about 200 miles of such fencing has actually been completed
because the Department of Homeland Security has chosen to count
old single-layered fencing and vehicle barriers as part of the new
fence. Now smugglers are using collapsible ramps to drive over
those vehicle barriers.

Moreover, the Obama administration recently introduced the no-
tion of a “virtual fence,” despite its initial test failures in my home
State of Arizona. Perhaps the new round of testing can take place
not in Arizona, but at 1600 Pennsylvania Avenue. Do you think the
Secret Service would be willing to eliminate the “real fence” that
surround the White House?

And the irony here is that building a real border fence, with real
protections, could create real jobs and would be a stimulus project
that I believe would prove both popular and practical.

Speaking of popularity in the workplace, the Los Angeles Times
reported last week that the “Federal Government’s E-Verify pro-
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gram, which seeks to reduce the hiring of illegal immigrants, is be-
coming increasingly popular, with 1,000 new businesses signing up
each week.”

Despite this, critics on both the left and right find fault with the
error rate of 4 percent, which means there is an accuracy rate of
96 percent, and Homeland Security Secretary Janet Napolitano
said e-Verify is “a cornerstone of workplace enforcement across the
country.”

Yet workplace enforcement is the second policy objective which
prompts contradictory reactions.

The February 24th sweep of an engine parts manufacturer in
Bellingham, Washington, resulted in 28 arrests.

In response, Secretary Napolitano complained that Immigration
and Customs Enforcement, or ICE, failed to notify her of that raid
in advance and announced an investigation into the communica-
tions policies of ICE.

Those arrested were subsequently released, and Secretary
Napolitano later refined her response, claiming that employers
would now be the focus instead of illegal workers.

But with those actions, Secretary Napolitano in essence publicly
iaerated her Department’s own agents for enforcing immigration
aw.

And that brings us back full circle. Americans want our immigra-
tion laws enforced.

A man from Phoenix addressed the matter squarely in an e-mail
to me. His observation, and I quote: “Wouldn’t it make sense to
first legislate and implement comprehensive border enforcement as
well as comprehensive employee verification before we take on com-
prehensive immigration reform?”

Yes, that makes great sense. But, unfortunately, official Wash-
ington shows few signs of following common sense on this issue.

Mr. Chairman, I have included the full text of Chapter 9 of my
book “Whatever It Takes” in my complete testimony, and, again, I
would like to thank the Subcommittee for the opportunity to tes-
tify, and I will be glad to answer any questions you may have.

[The prepared statement of Mr. Hayworth appears as a submis-
sion for the record.]

Chairman SCHUMER [presiding]. Thank you, Congressman
Hayworth, former Congressman.

I am going to introduce the next four witnesses and ask them
each to put their entire statements in the record and speak for 5
minutes each consecutively.

Richard Wiles is the sheriff of El Paso County, Texas. He has
held that position since 2007. Prior to that he served as Chief of
Police of the city of El Paso. He is a member of the Texas Border
Sheriffs Coalition, has 27 years of law enforcement experience, and
manages over 1,400 employees.

Do you want to add something, Senator Cornyn, since he is your
constituent? We have a lot of your constituents here today?

Senator CORNYN. We do. Thank you for that. These are people
who know a lot about the border, and I am delighted they are here
to share their expertise.

I would just say, because I want to hear from them, that hope-
fully the sheriff can talk a little bit about the impact on local and
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State law enforcement officials of the Federal Government’s failure
to live up to its responsibilities, and the importance of providing
both the financial support to border sheriffs and other law enforce-
ment officials to help make up the burden. It is basically an un-
funded mandate that the Federal Government has imposed on
State and local officials as a result of the Federal Government’s
failure to deal with border security issues.

But I am delighted to have him and the mayor here with us, and
Sam Vale, my friend who is very active in the Border Trade Alli-
ance and who can talk a lot about not just border security but also
the importance to our economy of trade across our borders.

Thank you very much.

Chairman SCHUMER. Okay. And we have Chad Foster, as Sen-
ator Cornyn mentioned, mayor of Eagle Pass, the city of Eagle
Pass, Texas, appointed by Governor Perry to the Texas Department
of Transportation Border Trade Advisory Committee, chairman of
the Texas Border Coalition, a member of the Alliance for Security
and Trade, and co-chair of the Border 2012 Amistad District, and
is a member of the Middle Rio Grande Regional Review Committee.

Douglas Massey is the rare witness not from Texas. He is the
Henry G. Bryant Professor of Sociology and Public Affairs at
Princeton University’s Woodrow Wilson School. He specializes in
the sociology of immigration, has published extensively on immi-
gration through the southwest border. He is the author of two sem-
inal books on immigration and population migration entitled
“Crossing the Border” and “Beyond Smoke and Mirrors.”

And Samuel Vale—I do not have a little sheet here. Somehow it
was left out. But maybe we can have Senator Cornyn make the in-
troduction, and I will just ask unanimous consent that Samuel
Vale’s introduction be added to the record.

Senator CORNYN. Well, I mentioned that Mr. Vale, Mr. Chair-
man, is very active in the Border Trade Alliance as a board mem-
ber. He actually is president of the Rio Grande City Starr-Camargo
Bridge Company, so he knows a lot about the ports of entry and
the need for funding for infrastructure, including personnel to fa-
cilitate trade. And so I think rather than me go on, let us just hear
from him.

Chairman SCHUMER. OK, great. And also President of Telemundo
40, President of the Starr-Camargo Bridge Company, President of
the Border Pacific Railroad Company. So he has a lot of experience.

Gentlemen, each of your statements, like Congressman
Haﬁworth’s, will be read into the record. Sheriff Wiles, you can pro-
ceed.

STATEMENT OF RICHARD WILES, SHERIFF, EL PASO COUNTY,
TEXAS, EL PASO, TEXAS

Mr. WILES. Thank you, Chairman Schumer and Ranking Mem-
ber Cornyn. Good afternoon.

First, just to clarify a previous statement made, El Paso is a
large city, over 700,000 residents. It has been ranked one of the—
either the second or third safest large city in the United States for
the past 12 years, long before the new fence was built. So I just
want to make that clear.
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We certainly look forward to comprehensive immigration reform.
We believe it is needed. My concern is that we do not make a solu-
tion that one size fits all. We do not want to lump the problems
together and address it with just one solution.

From a law enforcement perspective, I see two issues. Illegal im-
migration and undocumented immigrants is one, and there seems
to be a misperception in some communities across our country that
people who illegally enter our country from Mexico do so for the
purpose of engaging in criminal activity. And that could not be fur-
ther from the truth. Members of the U.S. Border Patrol, without
hesitation, will admit that the vast majority are here for economic
reasons. In many respects, they enter illegally knowing that there
are employers here that want and need their labor. It is as if we
are waving them in with one hand and telling them to stop with
the other.

What should be the law enforcement response to illegal immigra-
tion in our local communities? I am not pro-illegal immigration. As
a law enforcement officer, I respect the laws of our country and the
necessity for them to be followed for an orderly and safe society.
But immigration and immigration enforcement rest solely with the
Federal Government and Federal agencies. And as you mentioned,
Senator Cornyn, I believe the Federal Government has failed in
that respect. And when the Government ignores its duties and obli-
gations, unfortunately that burden sometimes does fall on State
and local officials.

In the past, there has been a discussion of local, county, and
State law enforcement agencies “assisting” in the area of immigra-
tion enforcement. That is not good policy. While Chief of Police in
El Paso, I was a member of the Major Cities Chiefs Association,
which is comprised of the largest 64 law enforcement agencies in
the United States and Canada. I was one of nine members of a sub-
committee that ultimately made recommendations to the full asso-
ciation that were adopted in June 2006, and I have attached a copy
of that report to my testimony for your review.

The general recommendation is that local law enforcement
should not be engaged in the enforcement of Federal immigration
law. Although there are many reasons, I will concentrate on two
main ones. First, we lack the resources. We can barely keep up
with what our community expects us to do now. Second, local law
enforcement depends on the cooperation of the community it serves
to prevent and solve crimes. In fact, many local agencies spend
large amounts of time, energy, and money—a lot of Federal grant
money—developing relationships just for this purpose. The enforce-
ment of Federal immigration laws by local law enforcement will
undermine these efforts and impair cooperation and communication
between local law enforcement and the communities they serve.

Additionally, last year I attended a conference on local law en-
forcement and immigration enforcement put on by the Police Foun-
dation in Washington D.C., which was well attended. The vast ma-
jority of agency heads at the conference agreed with the findings
of the Major Cities Chiefs Association. The Police Foundation is ac-
tually scheduled to release a new report this afternoon discussing
how local immigration enforcement challenges the public safety
mission of law enforcement agencies. The report is titled “The Role
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of Local Police: Striking a Balance Between Immigration Enforce-
ment and Civil Liberties.”

Federal agencies have the personnel, the training, equipment,
and systems in place to handle immigration enforcement. If they
are deficient in any of these areas, that is something for them to
overcome, not a reason to put an additional burden on local, coun-
ty, and State agencies which are already struggling to keep up with
the demands they face.

Which leads me to the second issue, and that is the unique crimi-
nal issues faced by law enforcement agencies in our border commu-
nities. Due to the demand all across our Nation, illegal drugs con-
tinue to flow north while money and weapons flow south. In addi-
tion, we must deal with human smuggling and border crime, which
many times are offenses committed against undocumented immi-
grants, such as robbery, sexual assault, kidnapping, and even
homicide.

These acts clearly are within our jurisdiction and responsibility
and take law enforcement resources away from our neighborhoods
when we have to respond to them. But we understand we have an
obligation to protect all persons within our borders, and we respond
appropriately without regard to immigration status. Our purpose is
to prevent crime and, when we fail to do that, to apprehend crimi-
nal offenders. But we also understand that when we arrest a drug
smuggler, a drug seller, a human smuggler, or a rapist, it prevents
drugs and crime from expanding into other areas of our country.
In this regard, we are truly at the front lines using local resources
to address a national problem.

Our main concern is border and community security. Our posi-
tion on immigration enforcement works, and it shows in the fact
that we are an extremely safe community. And we want to remain
one of the largest safe cities in the United States. We are growing
and expanding, and we want to maintain the safety and security
necessary for our citizens to be free from crime and the fear of
crime. I believe that if we became involved in Federal immigration
enforcement, that trust and respect we have with our community
would fracture and fail. It would create a communication gap that
would hamper our ability to continue our efforts in crime reduction.

If the Federal Government needs the help of local law enforce-
ment, it would be better concentrated on issues related to crime.
We are already working with many Federal agencies on issues such
as drug smuggling, weapons trafficking, gangs, vehicle thefts, et
cetera. With the proper resources, we stand ready to assist our
Federal and State partners on issues that are important to all of
us and most certainly the communities we serve and represent. Ul-
timately, the entire Nation benefits when we are successful at stop-
ping the flow of illegal drugs and preventing criminals from con-
tinuing to victimize our citizenry.

Thank you very much.

[The prepared statement of Mr. Wiles appears as a submission
for the record.]

Chairman SCHUMER. Thank you, Sheriff.

Mayor Foster.
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STATEMENT OF HON. CHAD FOSTER, MAYOR, EAGLE PASS,
TEXAS

Mr. FOSTER. Yes, sir, thank you. Chairman Schumer, Ranking
Member Cornyn, I am Chad Foster, again, the mayor of the city
of Eagle Pass, Texas, and also the Chairman of the Texas Border
Coalition. I am speaking today on behalf of 2.1 million citizens,
American citizens, along the 17 counties on the Texas border,
which encompasses 1,250 miles. Ours is a region of contrasts, ex-
hibiting differences and similarities of language, culture, tradition,
and economy.

The multinational, multicultural nature of our communities on
both sides of the international boundary gives our region a distinct
sense of place.

When the Senate last debated immigration reform, I recall the
opponents of the bill saying that the borders had to be secured be-
fore any visas could be reformed or any effort made to legalize the
status of the undocumented among us. As mentioned, these condi-
tions have been met. Improvements and additions to our ports of
entry, in my opinion, the land ports are now our weakest link. We
need your help and we would appreciate it now.

We are within sight of operational control of the border between
the ports of entry, and that puts our ports under greater stress. Ac-
cording to the Government Accountability Office, we needed 4,000
new officers to secure the ports of entry before we placed the new
emphasis on southbound checks to stop the trafficking of guns and
cash. We needed $4 billion in infrastructure and technology. We
need 1,600 more CBP officers, along with 400 canine units. We
need the southbound operations to be controlled by CBP, which has
training in dealing with the traveling public, and not Border Pa-
trol, whose training with travelers is more confrontational. We
need $130 million for 350 new ICE investigators to work on fire-
arms-trafficking and money-laundering investigations and $20 mil-
lion for improved tactical field communications for CBP and ICE.
We cannot afford to delay the $20 million that CBP needs to mod-
ernize its database used to identify potential criminals at the ports
of entry or the $50 million for Operation Stonegarden to reimburse
State and local law enforcement for their participation in border ac-
tions.

The 9/11 terrorists came to the United States through ports of
entry. Most undocumented immigrants enter the United States
through ports of entry. Most of the illegal drugs entering our coun-
try come through ports of entry. No border wall will solve these
problems. Illegal border crossing arrests at the Texas border have
been falling for more than 3 years, without a wall, a great tribute
to the deterrence of our Border Patrol and CBP officers. Arrests
this year along the southern border are likely to be way below the
nearly 1.6 million during the peak in 2000.

In their headlong rush to achieve an arbitrary deadline to erect
an ineffective wall, the Bush administration chose to abandon our
Nation’s laws that commit us to preserving our environment, our
culture, our history and our religious liberties. We cannot afford to
go down that path again—a path that waives all laws.

The Chertoff waivers will affect the natural movement of animal
species, including the larger mammals that are on the threatened

VerDate Nov 24 2008  12:15 Mar 09, 2010 Jkt 055033 PO 00000 Frm 00028 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55033.TXT SJUD1 PsN: CMORC



25

or endangered species lists, and cause irreparable harm to the
unique eco- and bio-systems located along the Rio Grande River.
They provided carte blanche for the destruction of cultural and reli-
gious artifacts that are irreplaceable to our heritage. The avoidance
and mitigation of these damages is not an inconvenience to the
Government. They are essential liberties of our national fabric,
guaranteed to the people of the United States under Articles I and
II of the Constitution. We demand that Congress require the en-
forcement of our commitment to being a Nation of laws. We sup-
port the repeal of the unconstitutional waiver authority and urge
the repeal of the Secure Fence Act in favor of measures that will
provide our region with real security.

The Texas Border Coalition wants to finish the job of securing
the border by enacting immigration reform. We support an earned
legalization program for the undocumented people who are in the
U.S. today. We need an effective guest worker program to prevent
the immigration policy and political failures from repeating them-
selves in another general immigration reform. We need more than
a bill; we need that balance, the ideological and political continuum
in Congress and the Nation.

Thank you.

[The prepared statement of Mr. Foster appears as a submission
for the record.]

Chairman SCHUMER. Thank you, Mayor.

Dr. Massey. We are going to try to move things along because
we have a vote at about 11:45.

STATEMENT OF DOUGLAS MASSEY, PROFESSOR OF SOCI-
OLOGY AND PUBLIC AFFAIRS, PRINCETON UNIVERSITY,
PRINCETON, NEW JERSEY

Mr. MasSEY. Good morning, Senators. Thank you for the oppor-
tunity to testify. I am a social scientist who has been studying im-
migration for three decades, and I co-direct a research project that
has been in the field for more than 25 years and generates the
largest and most reliable source of data on the behavior of docu-
mented and undocumented migrants to the United States.

During the 1970s the United States declared a War on Crime;
during the 1980s it declared a War on Drugs; and in the 1990s it
seemed to have declared a War on Immigrants. In my view, these
policies had more to do with domestic politics than with the under-
lying realities of crime, drugs, or immigration, with negative con-
sequences all around.

In the case of immigration, the 1986 Immigration Reform and
Control Act launched what proved to be a two-decade-long mili-
tarization of the Mexico-U.S. border. From 1980 to 2000, the num-
ber of Border Patrol agents increased 3.7 times, line watch hours
r(f)se by a factor of 6.5, the agency’s budget increased by a factor
of 12.

Paradoxically, this militarization occurred as undocumented mi-
gration reached its peak and was beginning to move downward. It
also unfolded as we were drawing closer to Mexico economically, by
treaty agreeing to lower the barriers to cross-border movements of
goods, capital, information, services, and certain classes of people.
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Between 1980 and 2000, total trade increased 9 times, business
visitors by 7.4 times, treaty investors 10 times, and intracompany
transferees 27 times. Somehow we seem to want to integrate all
factor markets in North America except one, and to magically build
a border that is impermeable to all flows except that of workers.
This fundamental contradiction was not sustainable.

Nonetheless, border enforcement accelerated during the 1990s
despite the fact that the rate of undocumented migration to the
United States had been falling for several years. The 1990s War on
Immigrants was followed by the post-9/11 War on Terror, which
quickly became conflated with immigration and identified with the
Mexico-U.S. border, despite the fact that none of the hijackers en-
tered from Mexico, that country has no Islamic terrorists cells, has
no significant Muslim population, and by that point was experi-
encing a declining rate of undocumented migration. Border enforce-
ment, nonetheless, rose exponentially after September 11th, with
the Border Patrol budget increasing 95 times its 1980 level and the
number of line watch hours rising 111 times. After 9/11, deporta-
tions also began a marked increase, rising from just 11,000 in 1980
to some 350,000 in 2008, breaking old records last set during the
era of mass deportations in the 1930s.

As already noted, this massive increase in enforcement came
during a time of North American economic integration and falling
rates of undocumented migration and did not solve America’s im-
migration problems. Although the probability of taking a first un-
documented trip fell after 1990 and the likelihood of taking an ad-
ditional trip fell after 2000, even more pronounced was the sharp
decline in the rate of return migration. Between 1980 and 2005,
the likelihood of returning to Mexico within 12 months of an un-
documented entry fell by more than half.

This shift in behavior occurred because the militarization of the
border increased the costs of border crossing from $600 to $2,200,
while increasing the risk of death and injury, but had no effect on
the probability of apprehension itself. Given the higher costs and
risks of border crossing, fewer migrants left; but those who did
leave still got across the border because the odds of apprehension
did not rise. Once inside the United States, they hunkered down
and stayed longer and in larger numbers to avoid experiencing the
costs and risks of border crossing again. In sum, it was because of
a decline in return migration and not an increase in entry from
Mexico that the undocumented population ballooned during the
1990s.

In the past 3 years, estimates suggest that the undocumented
population has peaked and is beginning to trend downward. This
development is no doubt partly because of the remarkable accelera-
tion in border enforcement in the wake of 9/11 and the rise of mass
internal deportations; but it also reflects the evaporation of labor
demand in the United States. Nonetheless, rising enforcement and
growing joblessness have not prompted a significant return of al-
ready settled migrants. As we have seen, the rates of departure
have fallen to record low levels. At the same time, a quiet but mas-
sive increase in the availability of guest worker visas has provided
a legal alternative to undocumented entry. According to official
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data, the number temporary legal workers entering from Mexico
rose from 3,300 in 1980 to 361,000 in 2008.

These data clearly indicate that Mexican immigration is not out
of control. It rises and falls with labor demand, and if legitimate
avenues for entry are available, migrants enter legally. The mas-
sive militarization of the border and resumption of mass deporta-
tions occurred despite the fact that rates of undocumented migra-
tion were falling, and the perverse consequence was that these ac-
Eions lowered the rate of return migration among those already

ere.

To solve our serious immigration problems, we need to undertake
a program of legalization for those already resident in the country,
and especially for the more than 3 million people who entered the
country as minors and are guilty of no sin except obeying their par-
ents. We also need to provide for the legal entry of Mexicans by in-
creasing the number of permanent resident visas and guest worker
permits to levels consistent with the needs of an integrated North
American economy.

Unfortunately, the current immigration crisis is very much one
of our own making, reflecting bad policy choices in the past; but,
fortunately, this means that with better policy choices we have the
power to resolve the dilemma moving forward.

Thank you for your time and attention.

[The prepared statement of Mr. Massey appears as a submission
for the record.]

Chairman SCHUMER. Thank you for speeding your testimony but
getting it all in.

Mr. Vale.

STATEMENT OF SAMUEL F. VALE, PRESIDENT, STARR-
CAMARGO BRIDGE COMPANY, RIO GRANDE CITY, TEXAS

Mr. VALE. Thank you very much, Chairman Schumer and Rank-
ing Member Cornyn and other distinguished members of the Com-
mittee, for the invitation to be here. My name is Sam Vale. In addi-
tion to owning and operating a private port of entry that the rent
you pay could support all the others for 1,000 years, it is something
we feel efficiencies at the ports are of utmost importance to our
border security. The question that you are talking about today is
something that we have been talking about for 30 years, and we
will probably be talking about it for another 30 years. It is not new,
and there is nothing static about the security on the border. It
changes. It is different on the Canadian border. It is different on
the Mexican border. It is different from port to port. The typical ap-
proach in Washington is one size fits all. That is not true. We are
all different. We have got different traffic compositions, different
people crossing for different purposes. So we feel that it is particu-
larly important that we sit down and talk about these things on
a port-by-port basis.

We also find that there is a great failure to understand that the
daily crosses at our ports of entry are primarily the same people.
We have a significant portion of our border crossers that cross each
and every day. And, by the way, we are also the people that gen-
erate sales taxes and property taxes, and we pay taxes to the IRS,
and we make money for the Government. So the more we can do
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business, the more the Government gets to have money to spend
on the things that are needed for other people in the Government.

We do not really need to have another security program added
to what we have until we go back and examine the effectiveness
of what is there. However, the need for comprehensive immigration
reform is an equal priority to security because the foundation of se-
curity is identifying people. How can you leave 20 million people
out of a databank and think you are going to identify people? You
have got to know who is there. You have got to know who enters
and who leaves the country.

Our partners in Canada and Mexico are the No. 1 people we sell
goods and services to. Good grief, we want them to be able to buy
our stuff.

When you talk about southbound inspections on the southern
border, CBP has never really had that as a priority. Now, if it is
about weapons, why don’t we have ATF down there in greater
numbers. You do not need 100. You need 200. You need 100 doing
nothing but intelligence gathering. By the look of a couple of you
guys, you probably have read in the history books about World War
II. What was the greatest source of intelligence? The partisans. We
need more people. We need more intelligence. Our ATF people have
the skills today to go out in the very short term and gather more
intelligence so that the southbound inspections are based on real-
time information, and then you add the computer models and all
the toys and all the things that they like to put into this. It is real-
ly a critically important issue.

We can also tell you that along the border, you want to export
a gun? It does not have to look like a gun. It can be parts, a part
going through California, a part going through Texas, a part going
some other way. You can put them together pretty quickly. Just
ask any of our Special Forces how they take them apart and put
them together.

So it is a complex process, and if they are crossing between our
ports, bring stuff north, you would think they might want to take
something south. It is kind of like what we do in trucking. You
need a back haul. In any event, you get to something that you all
did that was very good, the $720 million for stimulus package. Un-
fortunately, most of that was spent on small ports that do not carry
a significant portion of the traffic. I am a small-port guy so I can-
not say anything bad about small ports. But I can tell you this:
Secretary Napolitano said that she completed the Mariposa port for
$200 million designed before we had a stimulus package. That was
included in what she paid for.

What we need is boots on the ground. What we need is a surge
like we had in Iraq. We need a lot of people there. We need Border
Patrol. We need officers. We need inspectors. We need agents. And
if you want to talk about how getting north on the border is, ask
ICE to design a way to come into the United States, and I bet you
that half of their stuff gets through. So with fences, without fences,
it is not a simple matter, and we have got to stop talking in Polly-
anna ways. They have built a good fence in Arizona in the marine
military bombing base. Current technology. It stopped everybody.

[The prepared statement of Mr. Vale appears as a submission for
the record.]
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Chairman SCHUMER. Well, thank you, Mr. Vale. I want to thank
all of our witnesses. We are going to try to get through the ques-
tions before the vote is called.

First, I am going to ask the same question to all five panelists—
and I would like yes or no answers, and then we will get into de-
tail—that I asked the first panel.

Do you agree or disagree with the following statement: “The
measures that we have taken since 2005 to secure the border have
been successful in significantly lowering the number of illegal im-
migrants seeking to unlawfully cross the border, including a 27-
percent reduction this year”? Congressman Hayworth, yes or no.

Mr. HAYWORTH. Mr. Chairman——

Chairman SCHUMER. Yes or no.

Mr. HAYWORTH. Thank you for that kind reception. Somewhat.

Chairman SCHUMER. Somewhat. OK, fair enough.

Mr. WiLES. I agree with him.

Chairman SCHUMER. Somewhat.

Mr. WILES. Yes. Which is rare.

Mr. FOSTER. On the Texas border, I believe the apprehensions
have fallen since 2005, 56 percent. What is watering those numbers
down is the other borders, but, no, they have fallen.

Chairman SCHUMER. But you do agree with the statement.

Mr. FOSTER. Absolutely.

Chairman SCHUMER. Dr. Massey.

Mr. MASSEY. No.

Chairman SCHUMER. You do not agree.

Mr. MASSEY. No.

Chairman SCHUMER. Okay. And Mr. Vale.

Mr. VALE. No. It is about jobs being available.

Chairman SCHUMER. Okay. You do not believe then that the

Mr. VALE. I do not believe it was caused by our security meas-
ures. I think that is part of it, but not the controlling factor.

Chairman SCHUMER. Got it. OK, good.

The second question I have is—well, I think that answers it. Let
me first go to Congressman Hayworth. You have testified that only
200 miles of border fence have been constructed. We heard the pre-
vious panel, who were the ones who were doing it, who say there
is 626. Can you explain that discrepancy?

Mr. HAYWORTH. Certainly, Mr. Chairman. In your absence, at
the end of the testimony, Senator Sessions got the accurate figures.
What is happening is there is a change and a redefinition, and you
are no stranger to the legislative process. You know the intent of
Congress sometimes changes with actual implementation.

In terms of what was going on on the border, what has been
counted by the Department of Homeland Security is not entire dou-
ble-layered fencing, which was the original intent in the Secure
Borders Act. We are counting single-layer old-style fencing, about
10 feet high. And more problematic, the vehicle barriers, again, sir,
in your absence, it was explained that the vehicle barriers are not
foolproof, that pedestrians can gain access, and also we have seen
reporting and documentation that with the use of collapsible
ramps
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Chairman SCHUMER. But wait a second. You are saying it is not
the fence you want, but there is 626 miles of a fence at least 10-
foot high, one barrier. Is that true or false?

Mr. HAYWORTH. No. That is not what I am saying. I am say-
ing:

Chairman SCHUMER. No, but is that true or false?

Mr. HAYWORTH. Well, there is not 600 miles of single-layer fenc-
ing. What I have just said, sir, is that there is a combination of sin-
gle-layer; the double-layered fencing the legislation called for; and
some vehicle barriers. What I am also pointing out, sir, is one of
the problem, Mr. Chairman——

Chairman SCHUMER. But you said there is only 200 miles of fenc-
ing. We are getting into the definition of——

Mr. HAYWORTH. Only 200 miles of double-layered fencing.

Chairman SCHUMER. Okay. Is that what your testimony——

Mr. HAYWORTH. Would you like to hear about——

Chairman SCHUMER. Is that what your testimony said?

Mr. HAYWORTH. What I am clarifying for you in the question
time—and if you would like me to do it, I appreciate the courtesy
of getting a chance to answer your question, sir. What I am saying
to you, Mr. Chairman
N Chairman SCHUMER. I am just trying to resolve a discrepancy

ere.

Mr. HAYwoRTH. Well, what I would say to you, sir, is this: Rhe-
torical discrepancies notwithstanding, the problem I am trying to
report to you is what has been reported in the media in Arizona
and nationally of the way that smugglers are defeating the bar-
riers. And if they are defeating the barriers in terms of the so-
called vehicle barriers with ramps, there are real problems.

Chairman SCHUMER. That was not the question I asked you. I
understand that you might feel we need more. I am just asking: Is
there a fence, minimum 10-foot high, for the vast majority of the
non-Rio Grande border? And the answer is yes. And, you know, if
we are ever going to come to agreement here, we have to agree on
the facts.

Now, you can say, yes, there is, but it is not good enough, it is
not stopping things, you do not agree with the 27-percent reduc-
tion, or it is due to something else. Those are all fair answers. But
to simply put in your testimony that there is only 200 miles of
fence, most people, if they looked——

Mr. HAYWORTH. Two hundreds miles

Chairman SCHUMER.—at the fence for the other 450 miles would
say that is a pretty big fence. You may say it does not work for
the following reasons, but let us try at least—I am trying here to
stick to the facts.

I want to ask you just one other question, Congressman. Then
I am going to move on. I believe that Americans will accept a sys-
tem, broadly defined, that is pro-legal immigration and anti-illegal
immigration; in other words, if you could guarantee to people or
make people feel very good—which, admittedly, we did not in the
last bill; that is why it failed; I agree with Senator Cornyn’s anal-
ysis—that we would stop the flow of future illegal immigrants, they
would feel much better about a system of legal immigration. Do
you agree or disagree with that? You can elaborate.
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Mr. HAYWORTH. Well, thank you, sir, very much. Mr. Chairman,
I believe that part of the problem has come through the process
that so-called comprehensive reform means a simultaneous border
enforcement with an alteration of the status of those who have
come here illegally. I think it is important—and I think we have
seen this in terms of a variety of policies legislatively—that we
work first with what is the crucial problem. The crucial problem is
first securing the border. The second thing is having along with
that accurate verification of employees and those who are here.
And despite the diversity of viewpoints here, we have heard that.
And then, and only then, can the debate about guest workers and
the immigration reform that some desire move forward.

So my word of caution and my perspective is secure the border
first. Comprehensive employee ID.

Chairman SCHUMER. Got it. And you would agree that, in your
words, we have secured it better somewhat.

Mr. HAYWORTH. Somewhat, but there is a long way to go, Mr.
Chairman.

Chairman SCHUMER. I understand. That is a value system. I
mean, you might say we should not do anything on legal immigra-
tion until there is not a single illegal immigrant who crosses the
border. It is all a value system, and you are in one place, and I
respect that and appreciate it.

Mayor Foster, do you think the border enforcement measures
have played a role in making El Paso more secure?

Mr. FOSTER. Well, again, the sheriff referenced El Paso. El Paso,
with a population of over 700,000, has been the second or third——

Chairman SCHUMER. Eagle Pass. I am sorry.

Mr. FosTER. Oh, Eagle Pass? Historically, Eagle Pass has been
a very safe and tranquil city. We have had two murders in the last
10 years. We are basically a very quiet, safe border community. I
am in Piedras Negras, our sister city, on a daily basis. Yes, we are
very secure. But this has enhanced—but, again, the focus today is
on our ports of entry.

Chairman SCHUMER. And my last question to Sheriff Wiles. You
said also that you thought we were somewhat effective in curtailing
flows across the border. Could you elaborate on that?

Mr. WILES. Well, it is exactly what has been said by other mem-
bers of the panel. Most of the issues that we deal with from a
criminal aspect come right across the ports. Not to say that the
Federal agents do not do the best job they can do, but the majority
of drugs, criminals, individuals who will come over here to crim-
inalize our citizens come right across the ports of entry.

Chairman SCHUMER. Okay. My time has expired.

Senator Cornyn.

Senator CORNYN. Sheriff, let me follow up on that. Do you think
the best solution to that is more Federal law enforcement officials
at the ports of entry or better technology or data sharing? Or what
do you think is the right solution?

Mr. WILES. Well, all three of those things, and I think there has
been some commitment by the present administration to do just
that. We are seeing additional Federal agents, especially in the
area of ATF, thank goodness. We only had nine agents in El Paso
until President Obama’s administration committed to adding addi-
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tional agents there, when we knew that many weapons—and we
understand that not all of Mexico’s problems with weapons are
coming from the United States, but certainly there is a problem.
There are weapons from the U.S. going into Mexico, and we do our
best to work with the Federal agents to conduct southbound
checks, to stop stolen cars, money, and weapons from going into
Mexico. But we need the assistance of the Federal Government who
has expertise in dealing with these issues at the appropriate levels
of the Mexican and U.S. Federal Governments. And until we got
that commitment, we did not have it.

Senator CORNYN. And you heard me, I think, in my opening
statement talk about the administration’s commitment to continue
and expand the ICE program of working with local sheriffs and po-
lice chiefs to screen the prisoner population at the local level for
criminals who come in the country and perpetrate crimes, as you
said, largely upon other immigrants. In other words, we are not
talking about people come in without a visa.

Mr. WILES. Right.

Senator CORNYN. We are talking about robbers, rapists, mur-
derers. Do you support the expansion of that in the El Paso County
Jail? And how do you think it is working so far?

Mr. WILES. Well, I think as long as it is targeted in that direc-
tion. We have a rather large county jail—it is two jails. It holds
about 2,440 prisoners, and there are people coming in and out of
there all the time, many of them for minor offenses—traffic of-
fenses, public intoxication, things of that nature. And we do not
want our time consumed with those types of issues. As long as it
concentrated on those type of violent offenders that potentially
could hurt our community, we definitely support that.

Senator CORNYN. And if there is anything we can agree on, I
hope we can agree on that. It sounds like just a common-sense ap-
proach to dealing with not the whole problem but part of the prob-
lem. And, indeed, as you said, these are the people who tend to
prey on others in the immigrant community.

Mr. WILES. Right.

Senator CORNYN. This is something we ought to be able to agree
on.

Mr. WILES. Yes, sir. Well, nobody wants criminals here, whether
they are our citizens or citizens from another country, victimizing
people.

Senator CORNYN. I wanted to ask Congressman Hayworth, what
I confront when I come down to McAllen or El Paso or Eagle Pass
is my constituents say, “You know, we do not see the problem here
in terms of terrorists coming across the border.” But I want to just
ask the question because of your experience in Congress and the
information that you no doubt have had access to.

We know that there are people that traverse Mexico that come
from other countries because of the weak border Mexico has on its
own southern border. Indeed, La Frontera recently reported that
the Mexican authorities in Reynosa apprehended a dozen Iranians,
among others, who had come up through Central America, through
Mexico, and attempted to come into the United States. And then
we know down in South America in the tri-border region, where
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there is a significant Lebanese population, that there is strong fi-
nancial support for Hezbollah there. Is that part of your concern?

Mr. HAYWORTH. Mr. Chairman, Senator Cornyn, absolutely. And
I would supplement that with a report last fall from the sheriff of
Cochise County who told me of apprehending a number of Chinese
illegals coming across. But there are obviously national security
concerns, and, again, we are hearing diverse perspectives here,
Senator, but different pieces of the puzzle. And while obviously the
concentration from some on this panel has been ports of entry in-
volving trade—what was the great saying from baseball? “Hit’em
where they ain’t.” When you have got a border as diverse and as
large as ours, when you have people intent on crossing that border,
there is an obvious security threat, and with that knowledge, that
border security is ultimately national security. That is why what
you are pointing out and other border sheriffs have pointed out is
so important and must be preeminent in our policy decisions.

Senator CORNYN. We seem to have a recurrent theme here in
terms of Washington’s perspective on the border that it is all the
same; and my experience and observation, and certainly talking to
several of my constituents in your home towns, is that it is not,
and that it is quite varied. And, in fact, the Federal Government,
while looking at the 30,000-foot level, said, for example, Mr. Vale,
that $720 million was included for land port infrastructure, which
is a good thing. But your testimony is that it is not directed toward
the high-volume ports of entry. Congress cannot pat itself on the
back, in other words, and say, “Way to go. We sent money for infra-
structure,” when, in fact, there is such diversity and difference of
conditions there along the border.

Would you agree with that? I think you would, but would you re-
spond to that?

Mr. VALE. Yes, sir. Congress did a good job in sending the dol-
lars. What the Congress did not do is watch how they spent it. And
that is the big issue. It was not anything that was stimulus re-
lated. It is the kind of things that you could have done in your an-
nual appropriations totally legitimately.

Senator CORNYN. Well, I happen to agree with you, and things
we should have done on an annual appropriations basis, because it
is hard to see how stimulative that was, but they were necessary,
and I am glad Congress took that step.

Well, Mr. Chairman, I appreciate the opportunity, and I know we
have a vote that is winding down here, so I am going to go vote.
But thanks to my constituents who are here. Thanks to the entire
panel for coming and sharing your expertise and perspective.

Chairman ScCHUMER. Thank you, Senator Cornyn. I want to
thank the panel. I had more questions, too, but we have a vote, and
rather than keep everybody and detain them, we are going to leave
the record open for 5 days, and we may submit written questions
if you all wouldn’t mind answering those. And I want to thank the
panel for being here.

As I said, we are going to do comprehensive hearings on every
aspect, every difficult aspect of immigration reform, because I be-
lieve the American people want a solution. They just do not want
one perspective. They want a comprehensive solution, and you have
provided a multiple of perspectives for us that we have to take into
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account. So thank you all for being here, and thank you for your
testimony.
The hearing is adjourned.
[Whereupon, at 11:58 a.m., the Subcommittee was adjourned.]
[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS

Questions for the Record to El Paso Country Sheriff Richard Wiles
From Senator Ron Wyden
May 28, 2009

1. As the Sheriff of a border county, you are familiar with the requirements and procedures
for utilizing Article 4 of the Mexican Federal Penal Code to prosecute crimes committed
in the United States by Mexican nationals who have returned back to Mexico. In your
experience, has Article 4 been a useful tool for obtaining convictions in crimes
committed by Mexican nationals?

As the Sheriff of El Paso County, Texas and previously as the Chief of Police for the El
Paso Police Department, I have found that Article 4 prosecutions are most definitely a

- useful tool in obtaining convictions in crimes committed in the United States by Mexican
nationals who flee to Mexico to avoid prosecution.

2. Do you believe that a federal program to provide coordination, training, and resources for
Article 4 cases would help law enforcement officers to improve and expand the ability to
pursue Article 4 investigations and prosecutions?

Although our jurisdiction has some experience with Article 4 prosecutions because of our
proximity to the border, other law enforcement agencies do not have this experience and
may find it complex and time consuming. - As such, I do believe that a coordinated effort
by the federal government would assist in dealing with this issue that has obvious
international implications.
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PREFACE

On behalf of the American-Arab Anti-Discrimination Committee (ADC), the Center for
Immigrants’ Rights (Center) at the Pennsylvania State University’s Dickinson School of Law
prepared a white paper on the National Security Entry-Exit Registration System (NSEERS or
“special registration™).! The white paper provides a legal and policy analysis of the NSEERS
program, and recommendations for a new administration. In conducting the research, students at
the Center interviewed immigration attorneys who have represented individuals impacted by the
NSEERS program; and advocates and policymakers who have spoken or written about the
NSEERS program in the larger context of United States immigration and counterterrorism
policies after September 11, 2001. In addition, the Center examined governing statutes,
regulations and statistics issued by the Department of Homeland Security (DHS). Finally, the
Center reviewed previous reports by advocates and non-governmental organizations regarding

the NSEERS program, and more than forty related federal court decisions.

The American-Arab Anti-Discrimination Committee (ADC), which is nonpartisan and
nonsectarian, is the largest membership organization in the United States dedicated to protecting
the civil rights of Arab-Americans. ADC was founded in 1980 by former Senator James
Abourezk to combat racism, discrimination, and stercotyping of Americans of Arab descent,
With headquarters in Washington, D.C., and offices in New Jersey, Massachusetts, Michigan,
and California, ADC has 38 local chapters and members across the nation. Through its
Department of Legal Services, ADC offers counseling in cases of discrimination and defamation
and selected impact litigation in the areas of immigration. ADC also coordinates its efforts

closely with local, state and federal government agencies in facilitating open lines of
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communication with the Arab-American community. In the wake of September 11, 2001 (9/11),
ADC has had a visible presence in the struggle against increasing government encroachment into
the lives of both Arab American and Muslim citizens and immigrants. Working in conjunction
with other non-profit organizations, research and policy institutions, ADC has voiced strong

opposition to government programs that profile based on ethnicity, nationality or religion.

The Center for Immigrants’ Rights is a new clinic at the Pennsylvania State Dickinson
School of Law whose mission is to represent immigrants’ interests through legal excellence,
advocacy, education, and collaboration with key stakeholders and the community. The Center
teaches law students the skills necessary to be effective immigration advocates and attorneys,
primarily through organizational representation, where students work on innovative advocacy
and policy projects relating to U.S. immigration policy and immigrants’ rights. Students build
professional relationships with government and nongovernmental policymakers, academics, and
individuals. Students acquire essential practical and substantive knowledge of immigration
lawyering and advocacy through project specific work, weekly classes, readings, reflection

papers, and “case rounds.”

Contributing authors and editors of this white paper include: Amala Abdur-Rahman, law
student at the Pennsylvania State Dickinson School of Law; Fahed Al-Rawaf, Legal Advisor to
the American-Arab Anti-Discrimination Committee; Johanna Montero, law student at the
Pennsylvania State Dickinson School of Law; and Shoba Sivaprasad Wadhia, Director of the
Center for Immigrants’ Rights at Pennsylvania State Dickinson School of Law. ADC and the

Center recognize the following individuals for reading and providing insights on an earlier
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version of this paper: Nadine K. Wettstein, Director of the American Immigration Law
Foundation's Legal Action Center; Melissa Frisk, Senior Attorney at Maggio & Kattar, P.C,;
Kerri Sherlock Talbot, Associate Director for Advocacy at the American Immigration Lawyers
Association; Nancy Morawetz, Professor of Clinical Law at the New York University School of
Law, and Malea Kiblan, an immigration attorney at Kiblan Law Offices, P.C.. ADC and the
Center also thank Sin Yen Ling, Staff Attorney Asian Law Caucus, for taking time from her busy
schedule to discuss the early days of special registration; Edward Alden, Senior Fellow at the

Council on Foreign Relations and noted author of Closing of the American Border, for his spirit

and in-depth of knowledge about the intersections of security and immigration; and Mary L.
Sfasciotti, Esq., who contacted the Center and shared the compelling story of a client who is
struggling to support his family after being determined to be in willful violation of special
registration. ADC and the Center also thank Priya Murthy Esq., Policy Director at South Asian
American Leaders for Tomorrow; Rashida Tlaib, Representative in the Michigan House of
Representatives; Jesse Moorman, attorney at the Human Rights Project; and Benjamin Johnson,

Executive Director of the American Immigration Law Foundation.
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EXECUTIVE SUMMARY

The National Security Entry-Exit Registration System (NSEERS) program was implemented as a
counterterrorism tool in the wake of September 11, 2001. The NSEERS program required
certain non-immigrants to register themselves at ports of entry and local immigration offices for
fingerprints, photographs and lengthy questioning. The most controversial aspect of the
NSEERS program was a “domestic” component that solicited registrations from more than
80,000 males who were inside the United States on temporary visas from Muslim-majority
countries. In September 2003, of the more than 80,000 individuals who complied with call-in
registration, 13,799 were referred to investigations and received notices to appear, and 2,870
were detained Many non-immigrants subjected to the NSEERS program did not understand the
details of the program, as the rules were unclear and public outreach and notice were insufficient.

NSEERS’s initial mission was to keep track of non-immigrants and prevent terrorist attacks.
However, interviews with immigration attorneys representing individuals impacted by NSEERS
and policy advocates, and a review of multiple reports and federal court decisions reveal that the
NSEERS program was unsuccessful as a counterterrorism tool.

Many of the individuals who legally challenged the NSEERS program entered the United States
lawfully, diligently complied with the NSEERS program, were predominantly male and Muslim,
and had an immigration violation such as overstaying a visa that came to the attention of the
immigration agency after complying with NSEERS. Moreover, many individuals impacted by
NSEERS do not appear to have terrorism charges or criminal histories. Notably, many of these
individuals have meaningful family, business and cultural ties to the United States.

Indeed, more than seven years after its implementation, NSEERS continues to impact the Arab-
American community. Impacted individuals include those who are married to United States
citizens or meaningfully employed in the United States. Well-intentioned individuals who failed
to comply with NSEERS due to a lack of knowledge or fear have been denied “adjustment of
status” (green cards), and in some cases have been placed in removal proceedings under the
theory that they “willfully” failed to register. This scenario has torn apart Arab-American
families because of the real implications of having a parent or spouse without a legal status.

NSEERS has also raised a number of public policy questions. Public outcry, governmental
criticism of the program, and judicial challenges demonstrate that the program has not
necessarily benefited the United States” domestic and foreign policy. Today, the United States is
at a critical and historic juncture: a new Administration presents an opportunity to restore
America’s character, and reexamine and overhaul ill-conceived policies implemented in the last
eight years. With this in mind, this white paper offers the following recommendations to the
Obama Administration:

1. The Administration should terminate the NSEERS program and repeal related
regulations.

2. Individuals who did not comply with NSEERS due to lack of knowledge or fear should
not lose eligibility for or be denied a specific relief or benefit, to which they are otherwise
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eligible. Similarly, the Administration should provide relief to individuals who were
placed in removal proceedings because of their participation in NSEERS.

. The Administration should allow individuals impacted by NSEERS, who have been

removed, to return to the United States, should they have a basis for re-entering the
United States. Special consideration should be given to individuals with immediate
family members living in the United States and/or those with pending benefits
applications.

. The Administration should eliminate programs that target people based on ethnic origin,

race, nationality, religion and/or gender. The Administration should insure that agencies
adhere to a standard of individualized suspicion.

Upon termination of the NSEERS program, the Administration should issue a formal
apology to foreign visitors subject to the NSEERS program, in order to rectify the
impression left on many affected communities impacted by the special registration
program. The apology should be issued through a press release and a formal letter posted
on the website of the Department of Homeland Security. The government should clarify
that ethnic origin, race, nationality, religion and/or gender alone are not a sufficient basis
of criteria for identifying terrorists.

. With transparency being a pillar of the current Administration, DHS should release the

number of terrorists identified through the NSEERS program and related data, in order to
assess the government’s professed success of the program.
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INTRODUCTION

Times of crisis are the true test of democracy. Our nation still bears the scars of

an earlier crisis when our government went too far by detaining Japanese,

German, and Italian Americans based on their race, ethnicity, or national origin.

We should not repeat these painful mistakes.

-- Letter from Senator Russell Feingold, Senator Edward Kennedy and Representative John
Conyers, December 23, 2002.

In the wake of the September 11, 2001 terrorist attacks on the United States, the
American government declared a war against terrorism, and the “prevention of another terrorist
attack” became the primary focus of the George W, Bush Presidency.® A reexamination of
immigration laws and controls was inevitable in light of the fact that each of the 19 terrorists was
foreign-born and entered the United States with a temporary valid tourist or student visa.* What
ensued were efforts by the United States government to virtually close the borders following the
terrorist attacks, and put in place measures targeted primarily towards immigrants from Arab or
Muslim nations.” Within less than one year of the 9/11 attacks, the Department of Justice (DOJ)

detained hundreds of non-citizens in connection with a 9/11 investigation- hereinafier called the

September 11 detainees.

According to the DOJ’s Inspector General, detainees were pursued and arrested through a
variety of methods, including anonymous tips made by people who were “suspicious of Arab and

Muslim neighbors who kept odd schedules,”

The Inspector General also revealed that many of
the September 11 detainees were denied a fair process or access to the courts and were subject to
harsh conditions of confinement.” Beyond the 9/11 investigation, the government issued dozens

of immigration policies for reasons of “national security.” For example, the DOJ issued a
e

memorandum requiring immigration judges to close all hearings related to individuals detained
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in the course of the 9/11 investigation; instituted programs to “interview” thousands of Arab and
Muslim men living in the United States for information; issued a proposed rule to “clarify” the
requirement that every non-citizen report his change of address to the agency within 10 days of
moving or else face criminal and civil charges, including deportation; and issued regulations
authorizing the former Immigration Naturalization Services (now Department of Homeland
Security) to detain any non-citizen for 48 hours for an unspecified “additional reasonable period

of time” before charging the person with an offense.®

Many of these policies targeted immigrants from Arab and South Asian countries with
Muslim-majority populations.” Critics have argned that the government’s use of immigration
law through such policies as a counterterrorism tool afier September 11, 2001 failed to make the
nation safer; discriminated against individuals based on nationality and religion; and modified
the character of this nation.'” The National Security Entry-Exit Registration System (NSEERS
or “special registration”)'!, the subject of this white paper, is one practice where immigration law
was used as a counterterrorism tool. The NSEERS program, which was rolled out in June 2002,
required certain non-immigrants to register themselves at ports of entry and local immigration
offices. The most controversial aspect of the NSEERS program was a “domestic” component
that solicited registrations from more than 80,000 males who were inside the United States on
temporary visas from Muslim-majority countries. In September 2003, of the more than 80,000
individuals who complied with call-in registration, 13,799 were referred to investigations and
received notices to appear, and 2,870 were detained.”” Many non-immigrants subjected to the
NSEERS program did not understand the details of the program, as the rules were unclear and

public outreach and notice were insufficient.
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Despite the “suspension” of certain aspects of the NSEERS program in December 2003,
many individuals and families continue to be impacted. Some individuals affected by NSEERS
are unable to obtain meaningful and legal employment to support their families.” Mr, Abdul-
Karim Nasser is one of those individuals. Mr. Nasser, a native of Morocco, came to the United
States as a visitor in 2001, and fell in love with and married Patricia Amy Stewart, an American
citizen."* They have three young children, all of whom were born in the United States. Mr.
Nasser stated in his complaint that he was not aware of the requirement for registration.
According to Mr. Nasser’s complaint, “at all times relevant hereto, Plaintiff in good faith
attempted to comply with the special registration requirements of the NSEERS program
established by the Attorney General which consisted of multiple and confusing notices published
in the Federal Register expanding the class of affected foreign citizens and nationals, changing
the deadlines for compliance and listing varying periods of admission.”" Ms. Stewart filed an
immediate relative petition on her husband’s behalf on February 5, 2002, and on that same date

Mir. Nasser filed an application for adjustment of status and work authorization."®

Pursuant to his pending adjustment, Mr. Nasser appeared at a local DHS office on June 3,
2003 for the processing of his employment authorization application. Despite being called in to
process his work authorization, at no point did DHS advise Mr. Nasser that he needed to register
under NSEERS." On January 19, 2006, Mr. Nasser underwent special registration as a
condition of his pending application for adjustment of status.'® On March 21, 2006, Nasser was
denied adjustment of status and was found to have “willfully” violated NSEERS." This has left

Mr. Nasser in the difficult position of being ineligible to work because he has no legal status in
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the United States,” and has harshly impacted him and members of his immediate famity.”"

The government’s practice of profiling communities based largely on national origin and
religion through NSEERS and other law enforcement programs endures. In September 2008,
Immigration and Customs Enforcement (ICE) released hundreds of records on “Operation Front
Line,” a secret government program designed to “detect, deter, and disrupt terrorist operations”
leading up to the 2004 Presidential election through the 2005 Presidential inauguration.”” As
described by the joint statement from Yale Law School and ADC, “[alccording to Department of
Homeland Security statistics, citizens from Muslim-majority countries were 1,280 times more
likely to be targeted by Operation Front Line than citizens from other countries. Moreover, 76
percent of those investigated were men.”” The findings further reveal that NSEERS was one of
the databases utilized to identify targets for Operation Front Line.” In a related complaint filed
on February 26, 2009 with the DHS’s Office for Civil Rights and Civil Liberties, ADC stated,
“[s]imilar practices [to Operation Frontline] burgeoned in the post 9-11 era, and resurfaced in
spite of the rather null level of success and effectiveness in finding terrorists or those connected
to terrorism. The National Security-Entry Exit Registration System (NSEERS), commonly
known as “special registration,” was another practice where immigration law was used as a
counterterrorism tool with no real success. Similar to previous practices, the end result of
NSEERS was the deportation of thousands of individuals, with not a single individual being
charged with a terrorism related crime. Similarly with Operation Frontline, not a single

individual was charged with terrorism related crimes.””
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LEGAL AUTHORITY AND ANALYSIS
Statutory Foundation for NSEERS

In 1996, Congress passed the Illegal Immigration Reform and Immigrant Responsibility
Act, Public Law 110 (JIRAIRA).™ Section 110 of the IIRAIRA introduced the concept of an
electronic “entry and exit data system” that integrates arrival and departure information required
under the law in an electronic format and in a Department Of Justice or Department of State
database, including those databases used at ports of entry and consular offices.”’ In 2000, the
Data Management Improvement Act of 2000 amended section 110 of the IIRAIRA which,
among other things, clarified that the new entry and exit system should not be construed to
permit the United States government to impose any new documentary or data collection
requirements and created a taskforce made up of governmental and private industry

representatives to review the establishment of an entry and exit system.”

After 9/11, Congress revisited the entry and exit system, and as part of the USA PATRIOT
Act,”? incorporated a “Sense of Congress™ that stated, “[i]n light of the terrorist attacks
perpetrated against the United States on September 11, 2001, it is the sense of the Congress that
the Attorney General, in consultation with the Secretary of State, should fully implement the
integrated entry and exit data system for airports, seaports, and land border ports of entry, as
specified in section 110 of the Illegal Immigration Reform and Immigrant Responsibility Act
[...] with all deliberate speed and as expeditiously as practicable.”® In developing the entry and
exit system, the USA PATRIOT Act further required the United States government to focus on
(1) the utilization of biometric technology; and (2) the development of tamper-resistant

documents readable at ports of entry. Furthermore, the legislation required that entry and exit
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data be interfaced with law enforcement databases “for use by Federal law enforcement to

identify and detain individuals who pose a threat to the national security of the United States.”'

The entry and exit system was addressed again in 2002, with the passage of the Enhanced
Border Security and Visa Entry Reform Act of 2002.** This legislation requires the Attorney
General and the Secretary of State to, among other things, (1) implement, fund, and use a
technology standard under section 403(c) of the USA PATRIOT ACT in United States ports of
entry and at consular posts abroad; (2) establish a database containing the arrival and departure
data from machine-readable visas, passports, and other travel and entry documents possessed by
aliens; and (3) make interoperable all security databases relevant to making determinations of

admissibility under the immigration statute.”

In order to carry out its mandate, Congress placed the responsibility of developing an entry
and exit registration system into the hands of the DOJ. According to the DOJ, the NSEERS
program served as “the first step toward the development of a comprehensive entry-exit system
applicable to virtually all foreign visitors.”** However, the NSEERS program as initiated by
DOJ is quite different from the program initially proposed by Congress via statute, because the
NSEERS program targeted visitors from Muslim-majority countries and went beyond tracking

the arrivals and departures of non-citizens.

While the NSEERS program itself was publicly featured as a component of a
comprehensive entry and exit system, the statutory foundation for the program has also been

linked to section 263 of the Immigration and Nationality Act (INA).>® The statutory provision
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contained within section 263 of the INA contains a specific provision on the registration of
special groups. Under the INA, the Attorney General is permitted to require registration for
several classes of non-immigrants including (1) alien crewmen, (2) holders of border-crossing
identification cards, (3) aliens confined in institutions, (4) aliens under order of removal, (5)
aliens who are or have been on criminal probation or criminal parole within the United States,
and (6) aliens of any other class not lawfully admitted to the United States for permanent
residence.”® None of these classifications allow for the selective enforcement of registration and
mistreatment of non-immigrants based on national origin or religion. Notably, the NSEERS
program has been held by many courts to be consistent with the scope of INA section 263.% In
his public remarks announcing the NSEERS program, former Attorney General John Ashcroft
stated that

[t]he responsibility to establish the National Security Entry-Exit Registration

System is already contained in U.S. law. Some of the provisions date to the

1950s; others were added by Congress in the 1990s. Congress has mandated that,

by 2005, the Department of Justice build an entry-exit system that tracks virtually

all of the 35 million foreign visitors who come to the United States annually. This

registration system is the first crucial phase in that endeavor and will track

approximately 100,000 visitors in the first year.**
Stages of NSEERS

The NSEERS program was implemented in two stages: first through registration at

designated ports of entry (POE), and second through a domestic or call-in registration. POE
registration focused on the tracking of certain non-immigrants entering and leaving the country.”
Those required to register at POE included: all nationals of Iran, Iraq, Libya, Sudan and Syria;
nonimmigrant aliens whom the State Department determines to present an elevated national

security risk, based on criteria reflecting current intelligence; and aliens identified by INS

inspectors at the port of entry, using similar criteria.® Individualized criteria were laid out in an
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INS memorandum to assist inspecting officers with making determinations of whether a non-
immigrant should be subject to special registration.*' The factors identified in the memorandum
were: 1) whether the person has made unexplained trips to any of the several listed countries, 2)
whether the person has previously overstayed an authorized period of admission, or 3) whether
“the nonimmigrant alien’s behavior, demeanor, or answers indicate that the alien should be

N . . . - 42
monitored in the interest of national security.”

When registering at a designated POE,
individuals arc fingerprinted, photographed, and subject to extensive questioning.”® In addition
to registering, the government mandated that all individuals - who register under NSEERS and
remain in the United States for thirty days or more — to notify the government of any change of
address, employment or school.* Non-immigrants who registered under the POE registration
requirements need to complete a departure check when they leave the country.45 Previously,
POE registrants were also required to report to a local immigration office for a *“30 day”
interview if they remained in the United States for more than thirty days, and also for an annual

interview if they remained in the United States for more than one yea\r.46

The second stage of NSEERS, domestic or call-in registration, was the most controversial
part of the program.”” It was implemented by former Attorney General John Ashcroft on
November 6, 2002 through publication in the Federal Register.*® Distinct from POE regisiration,
“call-in” registration was limited to certain males who were nationals and citizens of twenty-five
countries who were admitted and last entered the United States as a non-immigrant.”® Call-in
registration was rolled out in four stages through publication in the Federal Register.”® Non-
immigrant males from Iran, Iraq, Libya, Sudan, and Syria made up the first group subject to call-

in registration.”® The second group of registrants subject to call-in comprised non-immigrants
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from Afghanistan, Algeria, Bahrain, Eritrea, Lebanon, Morocco, North Korea, Oman, Qatar,
Somalia, Tunisia, United Arab Emirates, and Yemen.”> Under the third group, registration was
required of non-immigrants from Saudi Arabia and Pakistan.” Finally, the fourth group required
to register was comprised of non-immigrants from Bangladesh, Egypt, Indonesia, Jordan, and
Kuwait.** Notably, individuals from the aforementioned countries who were not subject to call-
in registration included females, United States citizens, lawful permanent residents, non-
immigrants on diplomatic “A” or “G” visas, certain asylum applicants, and those already granted
asylum > Ironically, individuals who entered the United States without inspection were not
required to register as they did not meet the government’s requirement of having been last

admitted as a non-immigrant visa holder.*®

As part of call-in registration, non-immigrants were subject to a series of processing
requirements. For example, at special registration interviews, individuals were asked for their
passports, other forms of identification, proof of residence, and proof of employment or
matriculation,”” Additional information was required of different non-immigrants based on their
immigration status and responses to questions. For instance, some people were asked for a copy
of their lease or rental agreement, utility bill, and any other proof of residence.”® Those on
employment-based visas were asked for payroll stubs and a copy of their employment contract.”
Finally, individuals on student visas were asked for their class schedule, official notification of
grades, class or yearbook picture, student identification card, and evidence of participation in
extracurricular activities.®® According to the government, the list of verifying documents could
be expanded. After registrants provided the immigration officer with the necessary

documentation, the officers would ask the registrants numerous questions under oath.
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Previously, call-in registrants who remained in the United States for more than one year after the

date they registered were required to appear for an annual interview.*!

In 2003, the NSEERS program was transferred from the Department of Justice to the
Department of Homeland Security. Effective March 1, 2003, INS ceased to exist and the
immigration functions formally held by INS were delegated under the Homeland Security Act of
2002 to three bureaus in the newly created Department of Homeland Security (DHS).® The
three bureaus include: the Immigration and Customs Enforcement (ICE), the Citizenship and

Immigration Services (CIS) and Customs and Border Portal (CBP).%

Penalties for Failure to Comply

There are several penalties associated with the NSEERS program.@' For example, if a
designated person fails to comply with NSEERS after admission, he will be considered to have
failed to maintain status under section 237(a)(1(C)(i) of the lmmigration and Nationality Act.®
An exception applies if the individual can show that his failure to register was “reasonably

excusable or not willful. "%

Notably, there is a “presumption of inadmissibility” for “[a]ny
nonimmigrant subject to special registration who fails, without good cause, to be examined by an
inspecting officer at the time of his or her departure and to have his or her departure recorded by
the inspecting officer.”® According to the regulations, such individuals shall “be presumed to be
inadmissible [upon re-entry] under, but not limited to, section 212(a)(3)(i1) of the Immigration
and Nationality Act, as a person whom the Secretary of Homeland Security has reasonable

grounds to believe, based on the alien’s past failure to conform with the requirements for special

registration, seeks to enter the United States to engage in unlawful activity.”® In addition, there
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are criminal consequences for non-compliance with NSEERS. A failure to register can result in
misdemeanor charges. The statute provides that anyone required to apply for registration who
“willfully fails or refuses™ to register “shall be guilty of a misdemeanor and shall, upon
conviction thereof, be fined not to exceed $1000 or be imprisoned, not more than six months, or

b 0&].”69

Although the official call-in of males from the listed countries provided in the Federal
Register has been “suspended,” non-immigrants who did not comply with any aspect of domestic
or POE registration requirement are still required to report for registration and are subject to the
penalties for failure to register. Specifically, the interim rule states, “[t]his rule does not change
any of the penalties for failing to comply with the special registration provisions, Moreover, this
rule does not excuse any prior failure to comply with special registration provisions.””
Furthermore, although the interim rule suspended the automatic 30-day and annual re-
registration requirements,”’ the rule did not amend procedures for special registration at POE or
departure registration, thus leaving many aspects of the NSEERS program intact. Additionally,
DHS explicitly reserved the right to notify individuals whenever additional reporting is
required.” The interim regulation also permits the DHS Secretary to “impose such special
registration, fingerprinting, and photographing requirements upon nonimmigrant aliens who are
nationals, citizens, or residents of specified countries or territories (or a designated subset of such
nationals, citizens, or residents) who have already been admitted to the United States or who are
otherwise in the United States.”” Arguably, this provision provides the DHS with authority to

re-ignite call-in registration in the future.
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Concerns over NSEERS

DHS reasoned that suspending the special registration program was appropriate in light of
the deployment of United States-Visitor and Immigrant Status Indicator Technology (US-
VISIT).” The suspension rule itself stated, “[a]s DHS develops the larger system mandated by
Congress, to be called US-VISIT, it will integrate the NSEERS registration currently in use.””
According to former Attorney General Ashcroft and ICE, NSEERS was meant to be temporary
until the government had a chance to fully launch US-VISIT.”® US-VISIT was promoted as
requiring all non-immigrants regardless of the country of residence to be subject to registration
requirements such as biometric scans, photographs and fingerprinting.”’ Notably, there were a
number of statements made by former Undersecretary for Border and Transportation Security in
DHS, Asa Hutchinson, and former Homeland Security Secretary, Tom Ridge, that NSEERS
would be phased out and replaced by US-VISIT.”® In announcing the interim rule, former
Undersecretary Hutchinson stated, “[t]oday's announcement that the domestic NSEERS
interview requirement will be phased out is another important step forward by the Department of
Homeland Security to maintain the integrity and security of our nation’s immigration systems.
{...] This change will allow us to focus our efforts on the implementation of US-VISIT while
preserving our ability to interview some visitors when necessary." Despite these earlier

statements and the implementation of US-VISIT, NSEERS remains alive and well.

There are legitimate concerns over the remaining components of the NSEERS program and
its effects, which -over time- have greatly impacted individuals, families and communities. For
instance, spouses of U.S. citizens have been denied lawful permanent resident (green card) status

as a matter of discretion based on a “willful” failure to register for NSEERS.¥ Notably,
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whether the government has met the requisite “willfulness” before charging and removing
individuals for “willfully” failing to register is unsettled. While “willfulness” requires that a
decision be “knowing and voluntary,” it is unclear practically speaking whether the government
has provided enough facts to make a finding of "willful failure” in every instance where an
individual has been sanctioned for non-compliance with NSEERS.®' According to one attorney,
“[u]nder the circumstances of this [NSEERS] program, possibly with the exception of foreign
students, there was simply insufficient notice to those affected to make a finding of willfulness.*”
A related concern is the lack of awareness by the public and affected communitic's about
the NSEERS rule and remaining requirements. One immigration attorney notes, “when
NSEERS came into effect, there was no systematic notice given; the exception being the foreign
students, since the responsibility of alerting the students of registration procedures fell on the
school. ™™ In fact, many non-immigrants were either not aware of special registration or were
too afraid to register and in some cases believed the law was not applicable to them.® In one
instance, an Arab Christian man contacted the ADC because he did not register during the call-in
registration period and is now facing possible removal for failure to register. He was
mistakenly under the impression that special registration is only required for Muslim non-

immigrant males.*

Another related concern is whether the government’s release of special registration
requirements through publication in the Federal Register constitutes adequate notice. Most
people do not read the Federal Register, and even if someone happens to peruse it, he might have

a difficult time understanding the numerous requirements, notices and deadlines. Furthermore,
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the American Civil Liberties Union has argued that the type of notice given was inconsistent
with the legal requirements for notice under the Administrative Procedure Act and did not
constitute legally sufficient assurance that actual notice, or for that matter, constructive notice
had been given to registrants.”” Although constructive notice requires that notice be provided so
that the matter at the bare minimum is brought to the attention of the individual it is directed
towards, the requirements as posted by the Federal Register did not meet this standard.*®
Moreover, the media and some of DHS’s own officers advertised that NSEERS had ended. In

newspapers across the country, reports were also made that NSEERS was abolished.®

Meanwhile, public interest groups and community-based organizations, such as the Asian
American Legal Defense Fund, National Lawyers Guild, American Civil Liberties Union,
American Immigration Lawyers Association, and American-Arab Anti-Discrimination
Committee attempted to educate affected communities about the program.” Testifying before
the House Judiciary Committee, Mr. James Zogby stated that, “due to inadequate publicity and
INS dissemination of inaccurate and mistranslated information, many individuals who were
required to register did not do so. Many who were required to register in the call-in program
were technicélly out of status due to long INS backlogs in processing applications for permanent

residency.”!

Government officials have even noted that during the first year of call-in
registration, notices sent out were at times inaccurate and there were mistranslations of the
Arabic language.” Moreover, the government itself has noted that there were problems with the

dissemination of special registration requirements and proceeded to reprint notices. Clearly, the

government’s dissemination of notice regarding the NSEERS requirements was inadequate.”
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Legal Challenges in Courts

Since its inception in 2002, there have been a number of legal challenges brought to the
federal courts by petitioners detained and/or placed under removal proceedings as a result of the
special registration program. Petitioners have raised legal challenges based on constitutional,
statutory and regulatory grounds. In many of these cases, courts have held that the power to
remedy the hardships caused by NSEERS rests in the hands of the political arms of the Executive

and Legislative Branch*

Many of the NSEERS cases reviewed for this white paper involve individuals who were
appealing removal decisions from the Immigration Judge (13)°° and Board of Immigration
Appeals (BIA).”® While the courts have held that noncitizens are entitled to equal protection of
the law under the Fifth Amendment of the Constitution,”” nearly every Circuit Court of Appeals
has found that the NSEERS program did not violate the Equal Protection Clause.” Similarly,
many federal courts of appeals have rejected claims of selective enforcement based on national
origin concluding that the NSEERS program lacked the requisite “outrageousness™ to meet the
Reno standard (limiting selective prosecution claims to “the possibility of a rare case in which
the alleged basis of discrimination is so outrageous that the foregoing considerations can be
overcome.”)” Instead, many courts have held that, with regards to NSEERS, judicial deference
to the Executive Branch is “especially appropriate.”mo Courts have further found that the
NSEERS program did not violate the Fourth, Fifth, and Sixth Amendments of the
Constitution.'® Moreover, many courts have cited to the registration statute to conclude that the

Attorney General has broad powers to design programs such as NSEERS.'" Such cases have
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further concluded that the NSEERS program serves a legitimate objective of tracking nationals

from certain countries to “prevent terrorism.”'

While the Courts have consistently ruled that the NSEERS program did not violate the
Constitution, five critical observations about these cases should be noted as the Executive Branch
and Legislature consider the program’s future. Moreover, these observations help demonstrate
the failure of NSEERS to remain truthful to its original mission. First, to the extent that the
courts conclude that “preventing terrorism” is a legitimate purpose served by the NSEERS
program, the analysis by the 9-11 Commussion, security experts, select members of Congress,
select former and current members of DHS, and publicly available information seem to conclude
the contrary.'™ Individuals who are likely to comply with registration requirements are not those

who threaten our national security and evade our laws. As reported by the New York Times

“James W. Ziglar, who was commissioner of the Immigration and Naturalization Service before
it was subsumed into the Department of Homeland Security, said he and members of his staff
had raised doubts about the benefits of the special registration program when Justice Department
officials first proposed it. He said he had questioned devoting significant resources to the
initiative because he believed it unlikely that terrorists would voluntarily submit to intensive
scrutiny.”'® Mr. Ziglar continued, “[tJo my knowledge, not one actual terrorist was identified.
But what we did get was a lot of bad publicity, litigation and disruption in our relationships with
immigrant communities and countries that we needed help from in the war on terror.”'%
Meanwhile, the government has reasoned, “[w]e have caught suspected terrorists under

NSEERS. While they may not be charged with terrorism grounds of inadmissibility or

removability, that is not an indication of whether terrorists were caught. A non-immigrant
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visitor, who overstays a visa, is present without inspection, commits a crime or fraud is just as
removable under those grounds as terrorism groundsi”07 The purpose of NSEERS was to help
discover suspected terrorists; however, most of the cases involved visa overstays, and none of the
individuals involved with these cases were charged with terrorism-related crimes. One critic of
special registration noted, “[i]ts goals have been contradictory: gathering information about non-
immigrants present in the United States, and deporting those with immigration violations. Many
non-immigrants have rightly feared they will be detained or deported if they attempt to comply,

so they have not registered.”'®

Second, a review of the cases is essential to understanding who was affected by the
NSEERS program. A review suggests that most of the individuals who legally challenged the
NSEERS program entered the United States lawfully, diligently complied with the NSEERS
program, were predominantly male and Muslim, and had an immigration violation such as
overstaying a visa that came to the attention of the immigration agency after complying with

NSEERS.' For example, Kandamar was a native and citizen of Morocco who overstayed his

- B-2 visitor visa and duly registcred.l ** Imtiaz Ali is a native and citizen of Pakistan who

overstayed his visitor visa and complied with the NSEERS program.''! Karayama Hadayat is a
native of Indonesia who overstayed his B-2 visa and registered with the NSEERS program.
Notably, Hadayat had a family immigration petition pending at the United States Citizenship
Immigration Service.''> Abu Hasan Mahmud Parvez is a native and citizen of Bangladesh who
entered the United States on a diplomatic visa, and thereafter applied for and was granted student
status.""> Parvez married a Bangladeshi woman and together they had a United States citizen

t4

son.  Parvez was placed in removal proceedings after complying with the NSEERS
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program.”5 Muhammad M. Mana Ahmed is a native and citizen of Yemen who entered the

United States on a B-2 visa.''® He overstayed his visa, and had a family immigration petition

pending at the United States Immigration Services.'!

Third, the factual histories of the individuals identified above suggest that the immigration
agency did not, as a practical matter, focus their scarce resources on high-risk individuals. Many
individuals impacted by the NSEERS program do not appear to have terrorism charges or
criminal histories. Notably, many of these individuals had meaningful family, business and
cultural ties to the United States. In November 2000, former INS Commissioner Doris Meissner
issued an important memo on prosecutorial discretion, a terminology that refers o an officer’s
decision to refrain from or exercise enforcement. According to the memo, “ftjhe ‘favorable
exercise of prosecutorial discretion’ means a discretionary decision not to assert the full scope of
the INS’ enforcement authority as permitted under the law. Such decisions will take different
forms, depending on the status of a particular matter, but include decisions such as not issuing an
NTA[...]”"* The memo also identifies several factors that officers should consider when
determining whether to enforce the law against a particular individual, such as length of
residence in the United States, criminal history, humanitarian concerns, whether the alien is
likely to be eligible for future relief, cooperation with law enforcement, among other factors.'"”
Recognizing that targeted enforcement 1s also cost-effective, the 2000 memo also identifies the
objective of “effective management of limited government resources.”' > Singe this time, the

agency has issned a number of memos specific to the NSEERS program.'”!

A review of the Meissner memo suggests that former INS officers failed to exercise the

NSEERS: The Consequences of America’s Efforts to Secure Its Borders 25

12:15 Mar 09, 2010 Jkt 055033 PO 00000 Frm 00064 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55033.TXT SJUD1 PsN: CMORC

55033.026



VerDate Nov 24 2008

61

most basic of prosecutorial discretion by making a decision to arrest and place into removal
proceedings thousands of individuals who voluntarily complied with the NSEERS program, had
no criminal history and to the contrary had strong equities, such as family members living in the
United States. Meanwhile, since the inception of special registration, attorneys across the
country, often working pro bono, have worked tirelessly to defend well-meaning registrants
placed in removal proceedings. In a majority of NSEERS cases, the government has penalized

122

visa overstayers harshly. * Moreover, that nearly every individual identified was Muslim and

male should be morally and socially troubling.

Fourth, even if one were to agree with the courts that a nationality and gender based
registration program is Constitutional, the Executive’s policy moving forward should not rest on
the bare Constitutional minimum. The United States government has an important decision to
make about what kind of America it wants to be. Ostracizing and profiling people have never
been a sound method for preserving democracy and it will not secure the borders of the United
States. Many have stated that “[t]here is a value in Entry-Exit but it has to be respectful of some
general rights—equal protection and profiling is no way to go about initiating this entry-exit
program.”'? Greg Nojeim, formerly of the American Civil Liberties Union, said it best when he
stated before the U.S. Commission on Civil Rights, “I think it goes to who we are as a nation,
what our values are, how we’re going to balance freedom and security over the long haul, not for

the period that our troops are in Afghanistan or in Iraq.”**

Fifth, although the DOJ advised registrants that “[they] may be represented at [their] own

expense by the legal counsel of [their] choice” during registration proceedings,'> the American
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Immigration Lawyers Association, the New York Advisory Committee to the U.S. Commission
on Civil Rights and Members of Congress noted ICE officers’ refusal to grant individuals access
to their attorneys during special registration interviews and questioning.'™ Interestingly, one
practitioner noted that “when some components of NSEERS were suspended, and during late
registration, there were places such as the Washington D.C. District Office where ICE officers
still would not allow attorneys to attend the registrant’s interviews, although they allowed access
to counsel during the earlier actual periods of registration.””’ While the INA does not guarantee
appointed, paid representation in an immigration proceeding,'®® Fifth Amendment due process
rights may be violated by denial of the right to obtain legal counsel.'” The regulations also
confirm that individuals have a right to be represented by counsel at examinations by
immigration officers, such as the NSEERS special registration: “{Whenever an examination is
provided for in this chapter, the person involved shall have the right to be represented by an

attomey.”‘m
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PoLicy

The notion that simply by aggressively enforcing immigration laws you would

catch terrorists -1 think -is wrong. [ think you will catch immigration violators,

people whose visas have lapsed. The idea that you should just look at all young

men from Muslim countries is ridiculous. Al-Qaeda are intelligent people. If you

create a profile, what they are going to do is find people that do not fit the profile.

There is no national profile that offers the kind of protection that we need. What

we need is good intelligence.

-- Telephone Interview with Alden, Edward, Senior Fellow, Council on Foreign Relations (Oct.
24,2008)."!

The special registration program has raised a number of public policy questions. Public
outery, governmental criticism of the program, and judicial challenges demonstrate that the
program has not necessarily benefited the United States. Organizations such as the American
Immigration Lawyers Association, Migration Policy Institute, National Immigration Forum,
American-Arab Anti-Discrimination Committee, Asian American Legal Defense Education
Fund, Iranian-American Bar Association, Arab American Institute, Rights Working Group, the
Lawyers Committee for Human Rights (now Human Rights First), have criticized the NSEERS
program and documented increased profiling and discriminatory treatment towards Arabs, South
Asians and Muslims."* According to a report by the American Immigration Law Foundation,
rather than drawing communities together and encouraging a shared community responsibility,
government projects such as NSEERS only serve to further alienate a community that is needed
to truly win “the war on terrorism.”'* For years, legal practitioners, civil rights, religious,
immigration and civil liberties organizations, as well as affected communities called for a repeal

or complete termination of the NSEERS program through administrative, legislative and judicial

means but with very little success.>*
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Profiling as a Counterterrvorism Tool

Policymakers and security experts have argued that NSEERS failed to meet the stated
objective of preventing terrorism. In an interview with Benjamin Johnson, he noted that “[t}he
assumption that the countries identified in the program have a monopoly on terrorism...is an
assumption that is really incorrect and in terms of the community is really destructive.”™®
According to Mr. Johnson, “[t]he border should not be your first line of defense; it should be

your last. ...NSEERS should be refocused. We ought to take away profiling.”'

The fact that the program was not having the professed success the government promised
made it extremely difficult for the public to believe that NSEERS was a well-founded program.
Most people could not understand the government’s formula for selecting the countries subjected
to the NSEERS program.”’ According to Edward Alden, “there was no evidence the program
was working,”'*® Similarly, Juliette Kayyem, a terrorism expert who is currently serving as
Assistant Secretary for Intergovernmental Programs at the Department of Homeland Security,
questioned the government’s ability to combat terrorism through the NSEERS program and
noted carly on that, “the pure accumulation of massive amounts of data is not necessarily helpful,
especially for an agency like the INS that already has problems keeping track of things.” 139
Kayyem referred to special registration as basically “an immigration sweep” and stated that “the
idea that [NSEERS] has anything to do with security, or is something the government can do to
stop terrorism, is absurd.”"® Meanwhile, in response to a congressional inquiry about the
number of terrorists identified through the NSEERS program and related data, DHS responded

that the numbers of NSEERS charged with a terrorism-related ground of removal is classified

and unavailable to the public."’
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Congressional Action

In a series of letters dated from December 2003 through January 2007, members of
Congress have raised serious questions concerning NSEERS with DHS.'*? These letters
question the effectiveness of the NSEERS program and its impact on both local communities and
foreign allies. On December 23, 2002, Senators Russell Feingold, Edward M. Kennedy, as well
as Representative John Conyers, Jr. wrote a letter to former Attorney General Ashcroft
expressing “grave doubts about whether the INS’s implementation of NSEERS had struck a
proper balance between securing our borders on the one hand and respecting civil liberties of
foreign students, businesspeople, and visitors who have come to our nation legally on the other
hand.™*® The letter included a very compelling story about a sixteen-year-old boy admitted into
the United States on a student visa. The young boy “was separated from his pregnant mother by
CIS officers, even though he is seeking permanent residency to be able to join his mother, who is

a permanent resident, and stepfather, who is a US citizen.”"*

The story of this teenager is very
familiar among individuals targeted by special registration and many have voiced their
disappointment with the government’s handling of the issue. In the letter, Members of Congress
urged Attorney General Ashcroft “to suspend further implementation of the National Security
Entry-Exit Registration System. ..until Congress and the Department [could] conduct a complete

and thorough review.”'"*

Some members of Congress also introduced legislation to address the NSEERS program.
The Civil Liberties Restoration Act (CLRA) was developed in 2003 as a response to growing

concerns over the wave of federal immigration policies instituted after 9/11. The CLRA was
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introduced concurrently in the Senate and House of Representatives in 2004 and reintroduced in
the House in 2005."* One section of the CLRA terminates the regulations associated with
NSEERS and further enables those placed in removal proceedings as a consequence of
complying with the program to have their cases “administratively closed,” if they were placed in
removal proceedings solely for failure to comply with NSEERS requirements or if they complied
with NSEERS and either had a pending application for an immigration benefit or were eligible to
apply for such a benefit.'”” The CLRA provision specifically excludes such relief for individuals

who fall under the security or criminal-related grounds of inadmissibility or deportability.'*

The legislation also provides individuals who received a final notice of removal with the
opportunity to reopen their cases and apply for relief if they are otherwise eligible for such
retief. " The CLRA includes “Sense of Congress” language on prosecutorial discretion in which
Congress lays out the responsibility of DHS to uphold the law while at the same time to take into
consideration factors to consider when deciding to enforce the law against a non-immigrant.'™
Notably, section 302(c) of the CLRA lays out factors DHS must consider when exercising
discretion, including: immigrants status; length of residence in the United States; criminal
history; humanitarian concerns; likelihood of achieving enforcement goals by other means;
eligibility for other relief; community attentions; and DHS resources.”' In June 2005, the House
Judiciary Committee’s Subcommittee on Immigration, Border Security, and Claims held an
oversight hearing on four provisions found in the CLRA.'® At the hearing, Representative
Marty Meehan raised the issue of NSEERS and mentioned his outstanding request to DHS for a
list of individuals impacted by NSEERS with pending applications for adjustment. He identified

the sections in CLRA that would terminate the NSEERS program, provide relief for certain
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individuals who complied and were placed in removal proceedings, and codify the existing DHS

memo on prosecutorial discretion.'” The CLRA was never enacted into law.

Beyond the Border

It is inevitable that the domestic policy, even of a sovereign nation, will significantly
impact its policy abroad. When making decisions at home, the United States must take notice of
the impact those decisions will have on its relations with other nations. The impact of NSEERS
on foreign policy is striking. A Staff Monograph from the National Commission on Terrorist
Attacks Upon the United States (9-11 Commission) reveals that “[t]here was significant
opposition to the NSEERS program from some U.S. government officials, who feared the
program would offend countries that were U.S. allies in the global war on terror. State personnel
we interviewed said that NSEERS did harm our relations with foreign countries whose citizens
were subject to its registration requirements. FBI Director Mueller said it came at a cost.
Documents we reviewed, including correspondence from foreign countries’ representatives,
indicate that some foreign governments were strongly opposed to having their nationals subject
to NSEERS registration.”‘5 * In response, “[ojn March 31, 2003, ... the White House sent outa
‘global message” on NSEERS from the Homeland Security Council to the executive secretaries
of State, Justice, Homeland Security, the National Security Council, the Office of Management
and Budget, the White House Domestic Policy Council, the Office of the Vice President, and the
President’s Chief of Staff. The purpose of this message was ‘to explain responsibilities and
ramifications of NSEERS to foreign governments’ and avoid misunderstandings with foreign
partners.”™™> Clearly, Ametican domestic policy affects its relationship with foreign allies.
Therefore, it is essential to the American interest that those relationships be strengthened and

maintained.
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NSEERS and other programs that target the Arab, South Asian and Muslim communities
for heightened scrutiny have been well publicized abroad, feeding a growing perception that
Arab, South Asian and Muslim visitors are not welcomed in the United States. As a result,
programs implemented after September 11, 2001, have caused a significant decrease in the
number of people that travel to the United States.'*® The Travel Industry Association, which
works closely with the United States government, has stated that the United States continues to
struggle “to regain the millions of travelers we have lost since 9/11.”"*" In conversations with
Edward Alden, Senior Fellow at the Council of Foreign Relations, he noted that because of
NSEERS, “traveling to the United States continues to be unnecessarily humiliating [for] some
foreign nationals from Muslim countries, who are seeking entry to work, study, and for other

limited purposes.”'*® It

is important that the government recognizes that NSEERS and other post
9/11 policies alienate groups of non-immigrants whose admission the United States actually
seeks to advance. In fact, there are INA categories which promote the admission of non-
immigrant professionals, students, athletes, and individuals of “extraordinary abilities and
achievements.”>® Temporary visas do play an important role in a healthy immigration system

that contributes to a dynamic and fluid economy, and the grant of temporary visas demonstrates

that the United States wants to promote immigration.

Stories
There are many stories of students and professionals impacted by NSEERS. Dr. Fiaz
Bhora is a Muslim and native of Pakistan who initially came to the United States through a

training program reserved for foreign surgeons of extraordinary talent. By 2000, Dr. Bhora was
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selected as “one of just 120 surgeons in the United States selected each year to train in
cardiothoracic surgery.”"® In July 2002, upon completing his residency program, Dr. Bhora
returned to his home in Karachi, Pakistan to await his work visa approval. In the spring of 2003,
however, Dr. Bhora found himself in an unfortunate situation. “Expecting it would take him no
more than 30 days to receive a new visa and return to Los Angeles to take up his position™®' as a
member of the UCLA faculty, Dr. Bhora waited over seven months for the American Consulate
in Islamabad, Pakistan to determine whether he would be granted readmission to the United
States. Instead of performing operations on the hearts of humans, Dr. Bhora became a victim of
NSEERS.' In an article discussing Dr. Bhora’s situation, “[t]oday, every time [Mr. Bhora]
leaves the country, he must do so through certain airports where he can ‘check out’ with U.S.
border officials. He went on holiday with his wife last year to Costa Rica, and when he returned
he was pulled aside into secondary inspection while the officer emptied his wallet, writing down
the names and numbers from every scrap of paper.” Dr. Bhora recounted, “He knew I was a
cardio-thoracic surgeon who had left for a week on vacation, but it was as though I was entering

the country for the first time.”'®

United States colleges and universities attract some of the world’s most talented
individuals for training. For example, Mr. D was a 19 year-old athlete from Algeria, who came
to the United States on [a] student visa to play tennis at Western Michigan University.”'* Asa
foreign student, Mr. D was subject to NSEERS as a condition for study in the United States.'®
Due to a car accident, he complied one day past the deadline for Algerian Nationals to special
register. Although documents were available to show the circumstances of the one day delay,

the local CIS office charged the student with failure to comply with NSEERS and placed him in
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removal proceedings. Being distraught by this experience, the student finished up the semester

and returned to Algeria.'®

Yusef’s Stoty’67

When the domestic NSEERS was first implemented in November 2002, I was an
undergraduate student at a public university in the middle of the United States. In the beginning,
the implementation of the program did not elicit much talk or buzz on my campus since there
were simply not many students from the countries listed under Group 1. It was not until the
implementation of Groups 2, 3, and 4 that the impact of the program started to settle in since the
registration impacted a greater number of students. The foreign Arab and Muslim students were
puzzled by the nature and structure of the program, since they knew they were law-abiding
residents, excelling in their classes, and had not committed any wrongdoing. Some were even
wondering if the registration was only a preview of a bigger plan that would include rounding
the registrants and interning them in camps. All Arab and Muslim students at my school
registered, since they did not want to jeopardize their studies. Most importantly, they knew that
they had nothing to hide or be afraid of.

NSEERS had a chilling effect on the level of activism and freedom of speech among these
students. The perception that foreign students do not enjoy rights in the US became a reality
with the registration, and the students felt they were treated as suspects. Many Arab and Muslim
students became reluctant to join rallies or demonstrations for Palestine, to participate in
peaceful protests against the war in Iraq, and to continue the outreach efforts made after 9/11 in
local churches and high schools. The registrants were genuinely worried they were being
tracked down by the US government, and so felt that any level of peaceful activism may taint
them. 1 felt this self-censorship was reminiscent of what these students had probably faced in
their home countries, and they certainly did not expect that this would be the case in America,
specifically because of the values and principles that the United States was founded upon.

The International Student Office (ISO) on campus reached out to the student ‘registrant
population’ and offered to drive the students in vans to the INS office in Fort Mine- an hour
drive from campus. 1 signed up for a van scheduled to depart on January 24, 2003. A week
before registration, I got all of the necessary documents ready, and placed them in a file, as if I
was attending a job interview. Iwent to Banana Republic to buy a black turtleneck sweatshirt,
and a pair of “fashionable jeans.” I probably wanted to look American, and convey to the
officers that I am really just an undergraduate student, with the very same aspirations of a 21-
year-old American. 1 may have been born and raised in a country listed under NSEERS, but that
does not mean that I am any different from my American peers at school.

In the early morning on that cold January day, 10 to 12 students gathered around the van,
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and were waiting for Jane, the ISO advisor. During the one-hour drive, the atmosphere in the
van was electrifying and tense: there were some nervous laughs here and there, but the mood
was definitely not joyful. Our advisor tried to lighten up the situation by telling us that it will be
fine, to which many of us responded: “yes, of course.” 1 think we were trying to remain calm,
but were probably nervous deep inside, in spite of the fact we knew we had done nothing wrong,
and had heard about the procedures to take place at the INS office. We also felt safe that we had
Jane, an American, with us, and her presence meant a lot to the students. When we got to the
INS office, what struck me was the sudden diversity. The room included students from
neighboring cities attending community colleges. I had not seen such a big concentration of
individuals who look Middle Eastern and speak Urdu and Arabic—all in a governmental
building in a small town in Middle America!

We registered our names at the front desk, and waited to hear the immigration officers call
our names before having the much- dreaded interview. We would wish one another “best of
luck” when we went inside. There was also a sign of relief when the interview is over. [ then
heard my name, and proceeded to the room. The officer was a lady in her early 40s. I sat down,
and she requested to see my official school transcripts, a letter from the school stating that I am
in good standing, my course schedule for the semester, my rental/lease agreement, any utility
bills, my passport, I-20, and I-94. She then asked me about my address overseas, my parents’
names —who live overseas-, their addresses and dates of births. After incorporating all of this
info into the database, she took my fingerprints, and a picture. When the interview was over, she
assigned me a Finger Identification Number (FIN) and wrote it down on my 1-94. At that point, [
Jelt that I was reduced to a mere number, the infamous FIN, and that I was branded. The
Jingerprinting would later be implemented across the board to anyone coming in into the US, but
then, it was only implemented to NSEERS registrants. I left the room, and the other students and
Jane were anxiously waiting outside, wanting 1o hear what transpired inside. Most students got
asked similar questions. Jane then reminded us that we would need to re-register a year after
that date.

I went back to classes the next day, and did not talk about my experience with my
classmates. Ido regret not having been vocal about it, so that the student body would be
informed about what foreign students from particular countries were going through. At least, in
my campus, there seemed to have been a deafening silence on the subject, as if it never
happened. Personally, it was not until a few years later when I attended law school that the
NSEERS topic was brought up again. During my immigration law class, and immigration legal
clinic, both professors were going over the registration program, and I would then provide the
class with my personal experience. To my shock, none of my classmates had heard about it. To
their shock and dismay, they could not understand why I had to go through such registration,
because they viewed me as one of “them.”

To this day, I wonder about the value, if any, that my personal info contributed to the
government databases. The government was clearly after the wrong folks. Some of these folks
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were international students, who have made it to the Dean’s and Chancellor’s lists, who have
contributed to the diversity in their schools, who have broadened the horizons of their fellow
American classmates and professors by enriching class debates with a different point of view on
things, and by challenging and breaking stereotypes. NSEERS dashed the aspirations that
Joreign students had of being assimilated into the United States, since they were targeted and
viewed as the “other,” simply because they came from another country and that is in spite of
their very similar aspirations and dreams for the future as the average Janes and Joes.

-Yusef, March 22, 2009
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CONCLUSION AND RECOMMENDATIONS

The compelling stories and plights of those affected by NSEERS underscore the disparate
impact special registration has had on United States domestic and foreign relations, and affected
familics and communities. In particular, the call-in registration included the explicit targeting of
communities for heightened scrutiny. Using immigration law as a counterterrorism tool with
racial profiling tactics has failed in the past, and continues to fail. Despite repeated assurances
from the Department of Homeland Security that such policies are no longer used, the
government continues to profile based on nationality and religion, the most recent example being
Operation Frontline. NSEERS has also raised a number of public policy questions. Public
outcry, governmental criticism of the program, and judicial challenges demonstrate that the
program has not necessarily benefited the United States’ domestic and foreign policy. Today,
the United States is at a critical and historic juncture: a new Administration presents an
opportunity to restore America’s character, and reexamine and overhaul ill-conceived policies
implemented in the last eight years. With this in mind, this white paper offers the following
recommendations to the Obama Administration:

1. The Administration should terminate the NSEERS program and repeal related
regulations.

2. Individuals who did not comply with NSEERS due to lack of knowledge or fear should
not lose eligibility for or be denied a specific relief or benefit, to which they are otherwise
eligible. Similarly, the Administration should provide relief to individuals who were
placed in removal proceedings because of their participation in NSEERS.

3. The Administration should allow individuals impacted by NSEERS, who have been
removed, to return to the United States, should they have a basis for re-entering the
United States. Special consideration should be given to individuals with immediate

family members living in the United States and/or those with pending benefits
applications.
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4. The Administration should eliminate programs that target people based on ethnic origin,
race, nationality, religion and/or gender. The Administration should insure that agencies
adhere to a standard of individualized suspicion.

5. Upon termination of the NSEERS program, the Administration should issue a formal
apology to foreign visitors subject to the NSEERS program, in order to rectify the
impression left on many affected communities impacted by the special registration
program. The apology should be issued through a press release and a formal letter posted
on the website of the Department of Homeland Security. The letter should explain that
the NSEERS program has been terminated and the reasons for the complete suspension
of the program. The government should clarify that ethnic origin, race, nationality,
religion and/or gender alone are not a sufficient basis of criteria for identifying terrorists.

6. With transparency being a pillar of the current Administration, DHS should release the
number of terrorists identified through the NSEERS program and related data, in order to
assess the government’s professed success of the program.

NSEERS: The Consequences of America’s Efforts to Secure Its Borders 39

VerDate Nov 24 2008  12:15 Mar 09, 2010 Jkt 055033 PO 00000 Frm 00078 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55033.TXT SJUD1 PsN: CMORC

55033.040



75

TABLE OF AUTHORITIES
EFFECTIVE
Law TITLES DATE
TITLE 8, CODE OF FEDERAL REGULATIONS PROVISIONS
8 C.F.R. Part 264.1 Registration and fingerprinting Dec. 2, 2003
Registration, fingerprinting, and
photographing of certain non-
8 C.F.R.264.1(f) immigrants Sept. 11, 2002
INA PROVISIONS
8 U.S.C. 1301 Aliens seeking
INA § 261 Entry; Contents Oct. 24, 1988
8 U.S.C. 1302 Registration of
INA § 262 Aliens Apr. 01, 1995
8 U.S.C. 1303 Registration of
INA § 263 Special Groups Sept. 30, 1996
8 U.S.C. 1304 Forms of
INA § 264 Registration and Fingerprinting Sept. 30, 1996
8 U.S.C. 1305 Notices of Change
INA § 265 of Address Oct. 24, 1988
INA § 266 8 U.S.C. 1306 Penalties Sept. 30, 1996
KEY LEGISLATION PROVISIONS
Illegal Immigration Reform and
Immigrant Responsibility Act of
HRIRA or HRAIRA 1996. Sept. 30, 1996
NSEERS: The Consequences of America’s Efforts to Secure Its Borders 40

VerDate Nov 24 2008  12:15 Mar 09, 2010 Jkt 055033 PO 00000 Frm 00079 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55033.TXT SJUD1 PsN: CMORC

55033.041



VerDate Nov 24 2008

76

Uniting and Strengthening
America by Providing Appropriate

A Patriot f
;jos() ) atriot Act o Tools Required to Intercept and
Obstruct Terrorism (USA
PATRIOT) Act of 2001, Oct. 26, 2001
DMIA INS Data Management
Improvement Act of 2000 Jun. 15, 2000
EBSVERA Enhanced Border Security and
Visa Entry Reform Act of 2002 May. 14, 2002
NSEERS: The Consequences of America’s Efforts to Secure Its Borders 41

12:15 Mar 09, 2010 Jkt 055033 PO 00000 Frm 00080 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55033.TXT SJUD1 PsN: CMORC

55033.042



VerDate Nov 24 2008

77

RESOURCE PAGE

AMERICAN-ARAB ANTI-DISCRIMINATION COMMITTEE
HTTP://WWW.ADC.ORG/

NSEERS Resource Information Center
http://www.adc.org/index.php?id=3077&no_cache=1&sword_list%SB%SD=nseers

ADC & Yale Law School Joint Press Release Available at bttp://'www.adc org/PDF/frontline.pdf

“According to the records, ICE launched Operation Front Line (“Operation Front Line I) in
May 2004 to identify foreign nationals, both known and unknown to the U.S. government, who
pose an elevated risk to national security. Operation Front Line I supported the government-wide
Department of Homeland Security Interagency Security Plan that remained in effect through the
Presidential Inauguration in January 2005. Pursuant to the initiative, ICE Headquarters analyzed
data from immigration databases—including the National Security Entry-Exit Registration
System (NSEERS), Student and Exchange Information System (SEVIS), and the United States
Visitor and Immigrant Status Indicator Technology program (US-VISIT)}—to identify persons
with possible issues related to national security and immigration violations. ICE Headquarters
then generated leads for ICE field offices to further develop violations and eventually remove
persons in violation. From May 2004 to February 24, 2005, ICE investigated a total of 291
Operation Front Line I cases, resulting in 60 arrests.”

CONSTITUTION PROJECT
HTTP://WWW.CONSTITUTIONPROJECT.ORG/

The Use and Abuse of Immigration Authority as Counterterrorism Tool: Constitutional and
Policy Considerations

http://www.constitutionproject.org/pdf/Immigration_Authority_As_A_Counterterrorism_Tool.

The Constitution Project’s Liberty and Security Committee initiated this report in 2008 which
offers an analysis of immigration initiatives and reforms instituted by the federal government
following September 11" The report takes the reader through the constitutional implications of
these programs and the effects of governmental policies on the determent of immigration. In
particular, the Liberty and Security Committee focus on the implications of post 9/11
immigration policies and counterprograms tools on the free exercise of First Amendment rights
and the Safeguards of the Fifth Amendment.

The paper documents the implementation of the National Security Entry-Exit Registration
System (NSEERS), or “Special Registration,” in which “more than 80,000 noncitizens living in
the United States were subject to special registration. Of these, 2,783 were detained for some
period, and 13,400 were placed in deportation proceedings because of alleged visa violations.
Many of those removed were individuals awaiting priority dates for family reunification. At the
end of the interview process, the administration claimed to have identified eleven terrorism
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‘suspects.” To this day, however, none of those registered has been convicted of a terrorist
crime.”

Recommendations:

“Adopt legislation or regulations requiring that DHS may not selectively target foreign nationals
for deportation or other immigration enforcement on the basis of race, ethnicity, religion, or
political association or ideology.”

MIGRATION POLICY INSTITUTE
HITP://WWW.MIGRATIONPOLICY.ORG/

DHS and Immigration: Taking Stock and Correcting Course
By Doris Meissner and Donald Kerwin February 2009
The full report is available at www . migrationpolicy.org/pubs/DHS_Feb09.pdf

The Migration Policy Institute published this comprehensive report assessing the performance of
the immigration agencies within the Department of Homeland Security. In the report, authors
include a section summarizing the intersection of counterprograms tools and immigration
policies by DHS through programs such as the National Security Entry-Exit Program and the
contradictory effect these tools have had on efforts to secure the borders while maintaining open
doors.

“NSEERS has been widely criticized, not only by leaders of Muslim and Arab communities, but
by the 9/11 Commission, congressional leaders, and independent experts. The reasons are
familiar: it was ineffective in producing terrorism-related convictions; cost dearly in foreign
relations terms; misdirected precious counterterrorism resources; and deeply alienated important
immigrant communities in the United States whose cooperation is critical in countering
terrorism.

Recommendations:

DHS must embrace its commitment to the policy of Secure Borders/Open Doors in practice. To
that end, and with NSEERS and US-VISIT being essentially duplicative, DHS should end
NSEERS, the post-9/11 special registration requirements for travelers from designated Middle
Eastern countries.

New visa controls, intelligence and information-sharing, and US-VISIT have eclipsed NSEERS.
Moreover, nonimmigrant aliens from any country may be registered on an individual basis if
they meet criteria established by the Homeland Security Secretary or are referred by a consular
officer or immigration inspector in the interest of law enforcement or national security.

NSEERS did not have any discernible impact on security, is now redundant, has alienated
important immigrant communities, and has contributed to weakening the international standing
of the United States. Most importantly, it continues to symbolize an approach that treats
immigration solely as a security vulnerability. NSEERS information should be incorporated into
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US-VISIT and the remaining aspects of the program terminated. Given the program’s
discriminatory nature, DHS should exercise case-by-case prosecutorial discretion to terminate
removal proceedings against the nearly 14,000 individuals who were placed in proceedings
because of their participation in NSEERS. Similar discretion should apply to those charged with
NSEERS violations.

Finally, DHS must broaden its vision of national security to recognize that healthy, welcoming
immigration policies and procedures strengthen the nation’s true national security.”

LIBERTY & SECURITY TRANSITION COALITION
HTTP://2009TRANSITION.ORG/LIBERTY-SECURITY/

Liberty and Security: Recommendations for the Next Administration and Congress

“The National Security Entry and Exit Registration System (NSEERS), launched in 2002,
required non-citizens from “countries of interest” (a list comprised almost exclusively of Middle
Eastern and North African nations or those with a majority-Muslim populations) to register with
the then-INS. Thousands complied but others were too afraid to come forward, even if they were
lawfully present and had no reason to fear suspicion. Many people affected by NSEERS have
U.S. citizen family members, long employment histories in the United States, or pending
immigration applications.

Proposed Selutions

The Administration should:

1. Rescind the NSEERS regulations and terminate the program,

2. Prohibit registration programs or other similar schemes based on criteria that can be used as
a proxy for targeting individuals on the basis of race, religion, national origin, or ethnicity.

3. Ensure that those who did not register or did not register properly under NSEERS are not
denied the opportunity to apply for immigration status or relief from deportation if otherwise
eligible.”

OBAMA-BIDEN TRANSITION PROJECT
HTTP://WWW.DSL.PSU.EDU/CENTERS/IMMIGRANTS/IMMIGRATION_POLICY_TRANSITION_BLUE
PRINT.PDF

Immigration Policy Transition Blueprint: Document produced by an outside party and submitted
to the Obama-Biden Transition project.

“Initiated soon after 9/11, the National Security Entry and Exit Registration (NSEERSs) program
required noncitizens from “countries of interest” (a list comprised almost exclusively of Middle
Eastern nations or those with a majority-Muslim population) to register with the then-INS. The
NSEERs program provided little to no information in identifying terrorists and the program
hindered law enforcement in some cases by alienating communities that have a strong interest in
preventing terrorist acts and solving crimes.

Recommendations:

. Rescind the NSEERS regulations and prohibit similar tracking schemes that encourage
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selective targeting on the basis of race, ethnicity, national origin, religion, political association,
or ideology.

. Ensure that those who did not register or did not register properly under NSEERS are not
denied the opportunity to apply for immigration status or relief from removal solely on the basis
that they failed to register.
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ENDNOTES
! For purposes of this paper, the terms “NSEERS” and “special registration” will be used interchangeably.

? Iramigration and Customs Enforcement, Changes to the National Security Entry/Exit System, December
1, 2003, http://www.ice.gov/pi/news/factsheets/nseersFS120103.htm.

* EDWARD ALDEN, THE CLOSING OF AMERICAN BORDERS 9 (HarperCollins) (2008).

*Muzaffar A. Chisti et al., America’s Challenge: Domestic Security, Civil Liberties, and National Unity
After September 11, MIGRATION POL’Y INST., June 30, 2003, available at
www.migrationpolicy.org/pubs/Americas_Challenges.pdf. See also, DANIEL GRISWOLD, CATO
HANDBOOK ON POLICY 652 (6th ed. 2004), available at
hitp//www.cato.ore/pubs/handbook/hb109/hb_109-65 pdf.

° EDWARD ALDEN, THE CLOSING OF AMERICAN BORDERS 5 (HARPERCOLLINS) (2008).

® Shoba Sivaprasad Wadhia, The Policy and Politics of Immigrant Rights, 16 TEMP. POL. & CIV. RTS. L.
REV. 387 (2007), {citing to Office of the Tnspector General, The September 11 Detainees: A Review of

the Treatment of Aliens Held on Immigration Charges in Connection with the Investigation of the ‘
September 11 Attacks (2003), available at http://www.usdoj.gov/oig/special/0306/index.htm).

7 Id; see also, Muzaffar A. Chisti et al., America’s Challenge: Domestic Security, Civil Liberties, and
National Unity After September 11, MIGRATION POL’Y INST., June 30, 2003, available at
www.migrationpolicy.org/pubs/Americas_Challenges.pdf.

8 See, e.g., Prepared Statement: Carlina Tapia Ruano, First Vice President American Immigration
Lawyers Association, Hearing before the House Committee on The Judiciary, Reauthorization of the
USA Patriot Act, Jun. 10, 2005.

? In this white paper, “Arab, Muslim and South Asian countries” and “Arab and South Asian countries
with Muslim-majority populations” will be used interchangeably.

1% See e.g., Muzaffar A. Chisti et al., dmerica’s Challenge: Domestic Security, Civil Liberties, and
National Unity Afier September 11, MIGRATION POL’Y INST, June 30, 2003, available at
www.migrationpolicy.org/pubs/Americas_Challenges.pdf.; Targets of Suspicion: The Impact of Post-9/11
Policies on Muslims, Arabs and South Asians in the United States, American Immigration Law
Foundation’s Immigration Policy Center, May 31, 2004; Special Registration: Discrimination and
Xenophobia as Government Policy, Asian American Legal Defense and Education Fund, Immigration
Policy Center, November 30, 2003; Assessing the New Normal: Liberty and Security for the Post-
September 11 United States, Human Rights First, September 30, 2003; Presumption of Guilt: Human
Rights Abuses of Post-September 11 Detainees, Human Rights Watch, August 31, 2002; and Terrorism
and the Government's Response: Broad Initiatives Do Not Make Us Safer, National Immigration Forum,
November 30, 2003.

' The structure of the program is detailed in the Legal Authority and Analysis Section; see infra pp. 12-
27.

2 Immigration and Customs Enforcement, Changes to the National Security Entry/Exit System, December
1, 2003, http://www.ice.gov/pi/news/factsheets/nseersFS 120103 htm.
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"3 Saurav Sarkar and Sin Yen Ling, A4LDEF, Special Registration: Discrimination and Xenophobia as
Government Policy 22-23 (2004) http://www.aaldef.org/articles/2004-01-01_133_ AALDEFSpecialR.pdf.

" Plaintiff’s First Amended Complaint, Nasser v, Chertoff, Case no. 07 C 1781; see also, Permission for
certain nonimmigrant aliens from designated countries to register in a timely fashion, 68 Fed. Reg. 2366
(Jan, 16, 2003). (On January 16, 2003, the Department of Homeland Security in an effort to register as
many Arab and Muslim non-immigrant males already present in the United States as possible reopened
call-in registration between January 27, 2003 and February 7, 2003. The target focus of this call- in was
to register anyone who had not already submitted to special registration. There were eighteen of the
twenty-five countries on the list, including Morocco, Mr. Nasser’s native country).

' Plaintiff’s First Amended Complaint, Nasser v. Chertoff, Case no. 07 C 1781.
Y 1d at7.

"7 Id. (The original complaint filed to the court contains an Exhibit B, as proof that Mr. Nasser was not
informed about special registration by INS personnel).

¥ Jd_ (No access to Exhibit C which was filed with the amended complaint).
94
26 Id

2 14 at 8; see also, Saurav Sarkar and Sin Yen Ling, AALDEF, Special Registration: Discrimination and
Xenophobia as Government Policy 22-23 (2004), hitp://www.aaldef.org/articles/2004-01-
01_133_AALDEFSpecialR.pdf.

% Joint Press Release, American-Arab Anti-Discrimination Committee and Yale Law School, ICE Target
Immigrants From Muslim Majority Countries Prior to 2004 Presidential Election, (Oct. 20, 2008)
hitp://www.adc.org/PDF/frontline.pdf (last visited: February 27, 2009).

23 Id

* fd. (ADC National Executive Director Kareem Shora remarked, “We are disappointed to see that
despite all the reassurances made by DHS officials in the past four years; the records released demonstrate
that DHS’s enforcement efforts during the ‘October Plan’ (Operation Front Line) targeted immigrants
from Muslim- majority countries. [...] When seventy-nine percent of the foreign nationals in this random
sample released thanks to Yale Law School’s efforts come from Muslim-majority countries, we know that
our initial efforts to obtain this information were potentially denied for reasons other than those publicly
stated™).

? Letter from American-Arab Anti-Discrimination Committee, Letter/Complaint and Request for
Investigation into Operation Frontline, to Timothy Keefer, Acting Officer, Office for Civ. Rights and
Civil Liberties (February 26, 2009), http://www.adc.org/PDF/frontlinecomplaint.pdf.

% See Megal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRAIRA), Pub. L. No.
104-208, 110 Stat. 3009.
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27 1d
% Data Management Improvement Act of 2000 (DMIA), Pub. L. No. 106-215.

» The Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism Act (PATRIOT ACT) of 2001, Pub. L. No. 107-56, 115 Stat. 272 (2001).

% See id. (enacting legislation to deter and punish terrorist acts, and to enhance law enforcement
investigatory tools).

31 Id

32 See Enhanced Border Security and Visa Reform Act of 2002, Pub. L. No. 107-173, 116 Stat. 543.

B 1d. §301.

* Press Release Attorney General Ashcroft Announces Implementation of the First Phase of the National

Security Entry-Exit Registration System, August 12, 2002
hitp://www.usdoj.eov/opa/pr/2002/August’02 _ag 466.htm [

* Immigration Nationality Act (INA), Pub. L. No. 82-414 (codified at 8 U.S.C. §1101 ef seq.) (2006).
(Created by The McCarran-Walter Act of 1952).

S INA § 263, 8 U.S.C. § 1303 (2008) (Registration of special groups).

3 See, e.g., Rajah v. Mukasey, 544 F.3d 427 (2d Cir. 2008); Kandamar v. Gonzales, 464 ¥.3d 65 (1st Cir.
2006).

3 http.//www.usdoj.goviarchive/ag/speeches/2002/060502agpreparedremarks. him Press Release,
Attorney General Prepared Remarks on the National Security Entry-Exit Registration System, June 6,
2002. See also 67 Fed. Reg 52584 (Aug. 2002). For current language see Registration, fingerprinting,
and photographing of certain nonimmigrants 8 C.F.R. § 264.1(f) (2008).

¥
40 Id

# See Memo from Williams, Ex. Assoc. Comm. Field Operations, on “Standard Operating Procedures for
Alien Registration, HQ/INS 70/28 (Sept. 30, 2002) at 2-3, (published on AILA InfoNet at Doc. No.
03043053).

1

“ 67 Fed. Reg 52584 (Aug. 2002). see also Registration, fingerprinting, and photographing of certain
nonimmigrants, 8 C.F.R. § 264.1(f) (2008).

* Obligation to provide updated information, 8 C.F.R. § 264.1(f)}(5) (2008).

4 67 Fed. Reg 52584 (Aug. 2002). For current language see Registration, fingerprinting, and
photographing of certain nonimmigrants 8 C.F.R. § 264.1(f) (2008). .
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* Immigration and Custorns Enforcement, Special Registration Procedures for Individuals Registered at a
Port of Entry http://www.ice.gov/doclib/pi/specialregistration/srindividuals.pdf

7 “Domestic” and “call-in” registration will be used interchangeably in this white paper.
# 67 Fed. Reg. 70525 (Nov. 22, 2002).

* See 67 Fed. Reg. 67766 (Nov. 6, 2002); 67 Fed. Reg. 70526 (Nov. 22, 2002); 67 Fed. Reg. 77642 (Dec.
18, 2002); and 68 Fed. Reg. 2363 (Jan. 16, 2003).

% 1d ; see also Candida Harty, Current Development: Executive Branch Developments: National Security
Entry-Exit Registration System: New Registration Requirements for Certain Non-Immigration Aliens, 17
GEO. IMMIGR. L.J. 189, 189-191 (2002). Under INA § 263, 8 U.S.C 1303, the Attorney General is
authorized to prescribe special registrations and forms for the registration and fingerprinting of special
groups of non-immigrants.

3! 67 Fed. Reg. 66765-68 (Nov. 6, 2002); 68 Fed. Reg. 2366-67 (Jan. 16, 2003).

5267 Fed. Reg. 70525-28 (Nov. 22, 2002); 68 Fed. Reg. 2366-67 (Jan. 16, 2003).

* 67 Fed. Reg. 77642-44 (Dec. 18, 2002); 68 Fed. Reg. 8046-48 (Feb. 19, 2003).

54 68 Fed. Reg. 2363-65 (Jan. 16, 2003); 68 Fed. Reg. 8046-48 (Feb. 19, 2003).

% Notice by Former Attorney General John Ashcroft, pursuant to 8 CFR 264.1(f); see 67 Fed. Reg. 52584
(Feb. 13, 2003) available at

http://www.uscis.gov/propub/ProPubV AP jsp?dockey=45662a9¢f318£238b72708d8¢339{eS; see also
ICE.gov, http://www ice.gov/pi/specialregistration/archive htm (Listing of Call-in Groups 1-4 and who
must register) (last visited Feb. 15, 2009).

% ICE.gov, Special Call-In Registration Procedures For Certain Nonimmigrants
http:/fwww.ice.gov/doclib/pi/specialregistration/CALL_IN_ALL.pdf (last visited Feb. 15, 2009).

57 Id.; see also 8 C.F.R. § 264.1(f)(4).

¥ ICE.gov, Special Call-In Registration Procedures For Certain Nonimmigrants
http://www.ice.gov/doclib/pi/specialregistration/CALL_IN_ALL.pdf (last visited Feb. 15, 2009); see also
8 C.F.R. § 264.1(f)(4).

914

01y

®! See e.g., ICE.gov, Special Call-In Registration Procedures For Certain Nonimmigrants
http://www.ice.gov/doclib/pi/specialregistration/CALL_IN_ALL.pdf (last visited March 27, 2009).

% Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2153, available at
http://www.dhs.gov/xlibrary/assets/hr_5005_enr.pdf.
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® For a brief review of the reorganization of the immigration agency, see Shoba Sivaprasad Wadhia,
Under Arrest: Immigrants’ Rights and the Rule of Law, 38 UNIV. OF MEMPHIS L. REV. 853 (2008); see
also, ICE (http://www.ice.gov/), CIS (http://www.uscis.gov/portal/site/uscis), and CBP (htip://cbp.gov/).
% See, e.g., Department of Homeland Security, Suspending the 30-Day and Annual Interview
Requirements from the Special Registration Process for Certain Nonimmigrants, 68 Fed. Reg. 67578
(Dec. 2, 2003). Registration of Certain Nonimmigrant Aliens From Designated Countries, 67 Fed. Reg.
67766 (Nov. 6, 2002) (“A willful failure to comply with the requirements of this Notice constitutes a
failure to maintain nonimmigrant status under section 237(a)(1)(C)(i) of the Act™).

65 Id

5 1d.

7 1d 8 C.ER. § 264.1(H(B)(ii) (2008).

8 Id. Pursuant to 8 C.F.R. § 264.1(f)(8)(iii) (2008), this presumption may be overcome by making a
showing of “good cause” for failure to register at departure or if the alien is not inadmissible under §
212(a)(3)AX) of the Act.

 INA § 266(a); 8 U.S.C. § 1306(a) (2008) (Penaltics).

™ Department of Homeland Security, Suspending the 30-Day and Annual Interview Requirements from
the Special Registration Process for Certain Nonimmigrants, 68 Fed. Reg. 67578 (Dec. 2, 2003).

K Id

" Id. see also , 8 C.F.R. § 264.1(f)(3) (2008)

" Id. see also , 8 C.F.R. § 264.1(H)(4) (2008)

™ 69 Fed. Reg. 468 (2008).

7 Department of Homeland Security, Suspending the 30-day and annual interview requirements from the
special registration process for certain non-immigrants; Interim Rule, 8 C.F.R. § 264,
http://edocket.access.gpo.gov./2003/03-30120.htm (Vol. 68, Number 231) (Dec. 2, 2003).

™ See Factsheet “Changes to National Security Entry-Exit Registration System” (Dec. 1, 2003),
http:/fwww.ice.gov/pi/news/factsheets/nseersFS120103.htm; see also Factsheet US-VISIT program (May.
19, 2003), hitp://www.ice.gov/pi/news/factsheets/visit051903 . htm.

1 69 Fed. Reg. 53318 (Aug. 31, 2004).

 Press Release: NSEERS 30-day and Annual Interview Requirements to be Suspended (Dec. 1, 2003),
http://www.dhs.gov/xnews/releases/press_release_0306.shtm.

®Id

8 See, e. g., Email from Melissa Frisk, Maggio & Katter, P.C., to Shoba Sivaprasad Wadhia and Fahed
Al-Rawaf “The fact remains, however, that immediate relatives of U.S. citizens are being denied
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adjustment of status as a matter of discretion where the only negative variable in their case is a visa
overstay, unauthorized work and willful failure to register for NSEERS. As we know, the first two
reasons listed are never cited as reasons to deny immediate relative cases where no other adverse factors
exist.” (March 16, 2009) (on file with author); see also Memo from William R. Yates, Associate Director
for Operations, “Legal opinion: Effect of failure to comply with NSEERS requirements, or other evidence
of inadmissibility or deportability, on the adjudication of visa petitions (October 14, 2004) (on file with
author)

8! See Memo from Victor Cerda, ICE Acting Principal Legal Advisor, “Changes to NSEERS special
registration program” (Jan. 8, 2004) (Published on AILA Doc. No. 06050512).

& Email from Malea Kiblan, Kiblan Law Office, to Amala Abdur-Rahman, Clinic Student Penn State
Dickinson School of Law, Center for Immigrants’ Rights (Feb. 20, 2009) (on file with author).

8 Telephone Interview with Malea Kiblan, Kiblan Law Office (Oct. 24, 2008).
% Telephone Interview with Sin Yen Ling, Staff Attorney Asian Law Caucus (Oct. 22, 2008).

 Interview with Fahed Al-Rawaf, Legal Advisor, American Arab Anti-Discrimination Committee (Oct.
2008).

86 Id.

% Letter from ACLU to the Department of Justice on the “Registration and Monitoring of Certain Non-
immigrants, ” Program (NSEERS) (Apr. 2, 2003), available at

http:/fwww.aclu.org/safefree/general/ 1 7380leg20030402 html (“Summary of the registration rule, for
example, did not mention the call-in component. Indeed, in the four pages of Federal Register text
explaining the proposed rule, there was a single paragraph mentioning the possibility of call-in
registration, and that paragraph did not clearly indicate what would comprise such registration.” Even the
March 3, 2003 Federal Register notice does not make clear that the “[a]ffected public who will be asked
or required to respond [...] includes individuals who were admitted before the institution of NSEERS.”
68 Fed Reg. 10034 (Mar. 3, 2003)).

8 See, e.g., Letter from Senators Richard Durbin, Russell Feingold and Edward Kennedy, United States
Senate Committee of the Judiciary, to The Honorable Michael Chertoff, Secretary Department of
Homeland Security (June 28, 2005) (On file with the Director for the Center of Immigrants’ Rights at
Penn State University, The Dickinson School of Law).

% See e.g., Homeland Security Ends Foreigner Registration Program, USA TODAY, Dec. 1, 2003;
Registration of Muslims, Arabs halted; Homeland Security ends immigration program, WASH. TIMES,
Dec 2, 2003.

% See e.g., American Immigration Lawyers Association (AILA) and the ACLU Immigrant Rights Project,
Advisory, Special Registration Has NOT Ended—Many Special Requirements Continue, AILA InfoNet
Doc. No. 03120441 (Dec. 4, 2003).

* Prepared Statement: James Zogby, Hearing Before The House Committee on The Judiciary,
Reauthorization of the USA Patriot Act, Jun. 10, 2005,
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2 Letter from Senators Richard Durbin, Russell Feingold and Edward Kennedy, United States Senate
Commuittee of the Judiciary, to the Honorable Tom Ridge, Secretary of Homeland Security (Jan. 23, 2004)
(On file with the Director for the Center of Immigrants’ Rights at Penn State University, The Dickinson
School of Law).

% Id.; see also, Comments by AILA on the Interim Rule Suspending NSEERS Re-Registration
Requirements, ATLA InfoNet Doc. No. 04020211 (Feb. 2, 2004),

* Malik v. Gonzales, 213 Fed. Appx. 173 (4th Cir. 2007) citing Reno v. American-Arab Anti-
Discrimination Comm., 525 U.S. 471, 488 (1999). (Under 8 U.S.C.A. § 1252(g), courts have no
jurisdiction "to hear any cause or claim by or on behalf of any alien arising from the decision or action by
the Attorney General to commence proceedings ... under this chapter").

% An Immigration Judge presides over immigration court and makes decisions to determine whether an
individual from a foreign country should be allowed to remain in the United States or be removed. See
Immigration Court Practice Manual, Hearings Before Immigration Judges 55 (Apr. 2008),
http://www.usdoj.gov/eoir/vI/OCIJPracManual/Chap%204.pdf.

% BIA is the administrative appellate body charged with reviewing decisions by Ils and in interpreting
immigration statutes and regulation. See Immigration Court Practice Manual, Hearings Before
Immigration Judges 101 (Apr. 2008), http://www.usdoj.gov/eoir/vil/OCIIPracManual/Chap%206.pdf.

%7 See Hussain v. Kessler, 505 F.3d 779 (7th Cir.2007); Kandamar v. Gonzales, 464 F.3d 65 (Ist Cir.
2006); Hadayat v. Gonzales, 458 F.3d 659 (7th Cir. 2007); Haswanee v. AG, 471 F.3d 1212 (11 Cir.
2006); Ali v. Gonzales, 440 F.3d 678 (5th Cir. 2006); Ahmed v. Gonzales, 447 F.3d 433 (5th Cir. 2006);
Zerrei v, Gonzales, 471 F.3d 342 (2nd Cir 2006); Sarwar v. Attorney General, 278 Fed. Appx. 222 (3rd
Cir. 2008) (decision unpublished); Lakhani v. Gonzales, 162 Fed. Appx. 350 (5th Cir. 2007); Malik v.
Gonzales, 213 Fed. Appx. 173 (4th Cir. 2007); Daud v. Gonzales, 207 Fed. Appx. 194 (3rd Cir 2006)
(decision unpublished); Khoja v. Gonzales, 200 Fed. Appx. 302 (5th Cir. 2006) (decision unpublished);
Pirzada v. United States AG, 164 Fed. Appx. 866 (11th Cir. 2006); Tawfik v. Mukasey, 2008 U.S. App.
LEXIS 23143 (2d Cir. 2008) (decision unpublished); Shaybob v. AG of the United States, 189 Fed. Appx.
127 (3d Cir. 2006) (decision unpublished).

% See e.g. Rajah v. Mukasey, 544 F.3d 427 (2d Cir. 2008); Hadayat v. Gonzales, 458 F.3d 659 (7th Cir.
2007) Hussain v. Kessler, 505 F.3d 779 (7th Cir.2007); Ahmed v. Gonzales 447 F.3d 433 (5th Cir.
2006); Kandamar v. Gonzales, 464 F.3d 65 (1st Cir. 2006); Haswanee v. AG, 471 F.3d 1212 (11 Cir.
2006); Ali v. Gonzales, 440 F.3d 678 (5th Cir. 2006); Zafar v. United States AG, 461 F.3d 1357 (1 1th
Cir. 2006); Butt v. Gonzales, 201 Fed. Appx. 978 (5th Cir. 2006); Lakhani v. Gonzales, 162 Fed. Appx.
350 (5th Cir. 2007); Mehr v. Gonzales, 246 Fed. Appx. 211 (4th Cir. 2007)(decision unpublished); Lalani
v. Gonzales, 215 Fed. Appx. 333 (5th Cir. 2007) (decision unpublished); Daud v. Gonzales, 207 Fed.
Appx. 194 (3rd Cir 2006) (decision unpublished); Khoja v. Gonzales, 200 Fed. Appx. 302 (5th Cir. Tex.
2006) (decision unpublished); Shaybob v. AG of the United States, 189 Fed. Appx. 127 (3d Cir. 2006)
(decision unpublished); Pirzada v. United States AG, 164 Fed. Appx. 866 (11th Cir. 2006).

% See Reno v. ADC, 525 U.S. 471, 491 (1999).

"% See Kandamar v. Gonzales, 464 F.3d 65, 72 (Ist Cir. 2006); see also Rajah v. Mukasey, 544 F.3d 427
(2d Cir. 2008); Daud v. Gonzales, 207 Fed. Appx. 194 (3rd Cir. 2006) (decision unpublished).
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1% See Sarwar v. Attorney General, 278 Fed. Appx. 222 (3rd Cir. 2008) (decision unpublished); see also
Rajah v. Mukasey, 544 F.3d 427 (2d Cir. 2008); Kandamar v. Gonzales, 464 F.3d 65, 72 (1st Cir. 2006);
Ali v. Gonzales, 440 F.3d 678 (5th Cir. 2006); Zerrei v. Gonzales, 471 F.3d 342 (2nd Cir 2006); Sewani
v. Gonzales, 162 Fed. Appx. 285 (5th Cir 2006) (decision unpublished); Tawfik v. Mukasey, 2008 U.S.
App. LEXIS 23143 (2d Cir. 2008).

"2 See, e.g. Rajah v. Mukasey, 544 F.3d 427 (2d Cir. 2008); see also Daud v. Gonzales, 207 Fed. Appx.
194 (3rd Cir 2006) (decision unpublished).

1% See, e.g., Kandamar v. Gonzales, 464 F.3d 65, 74 (st Cir. 2006) citing Narenji v. Civiletti, 1980 U.S.
App. LEXIS 20952 (D.C. Cir. Jan. 31, 1980).

1% See, e.g. Muzaffar A, Chisti et al., America’s Challenge: Domestic Security, Civil Liberties, and
National Unity After September 11, Migration Policy Institute, (Jun. 30, 2003); Telephone Interview with
Edward Alden, Bernard L. Schwartz Senior Fellow, Council on Foreign Relations (Oct. 24, 2008);
Immigrants and Minorities, Special Registration (National Security Entry-Exit Registration System)
http://www.humanrightsfirst.org/us_law/immigrants/special_registration.htm (last visited Jan. 11, 2009);
“Program’s Value in Dispute as a Tool to Fight Terrorism,” Rachel L. Swarns, The New York Times,
Dec. 21, 2004 available at
http://query.nytimes.com/gst/fullpage.html?res=950CEODB1330F932A15751C1 A9629C8B63 &sec=&sp
on=&page%20wanted=; Letter from Senators Richard J. Durbin, Russell D. Feingold, Edward M.
Kennedy, to the Honorable Micheal Chertoff, Secretary of Homeland Security (Jan. 3, 2007) (On file
with the Director for the Center of Immigrants’ Rights at Penn State University, The Dickinson School of
Law); Letter from Senators Richard J. Durbin, Russell D. Feingold, Edward M. Kennedy, to the
Honorable Micheal Chertoff, Secretary of Homeland Security (Jun. 28, 2005) (On file with the Director
for the Center of Immigrants’ Rights at Penn State University, The Dickinson School of Law); Letter
from Senators Richard J. Durbin, Russell D. Feingold, Edward M. Kennedy, to the Honorable Tom
Ridge, Secretary of Homeland Security (Jan. 23, 2004) (On file with the Director for the Center of
Immigrants’ Rights at Penn State University, The Dickinson School of Law); Press Release, Russell D.
Feingold, et al., Senators and Congressman Demand Ashcroft Suspend INS Special Registration Letter to
Ashcroft Suspend INS Special Registration Letter to The Honorable John Ashceroft (Dec. 23, 2002)
(reprint 2002),

1 «program’s Value in Dispute as a Tool to Fight Terrorism,” Rachel L. Swams, The New York Times,
Dec. 21, 2004, available at

http://query.nytimes.cony/gst/fullpage htmi?res=9S0CEODB1330F932A15751C1A9629C8B63& sec=&sp
on=&page%o20wanted=.

106 Id

197 Factsheet Changes to NSEERS Process (Dec. 1, 2003),
http:/f'www.ice.govipi/news/factsheets NSEERSFAQ120103.htm.

1% Muzaffar A. Chisti et al., America’s Challenge: Domestic Security, Civil Liberties, and National Unity
After September 11, MIGRATION POL’Y INST., June 30, 2003, available at
www.migrationpolicy.org/pubs/Americas_Challenges.pdf.

1% See Rajah v. Mukasey, 544 F.3d 427 (2d Cir. 2008); Hussain v. Kessler, 505 F.3d 779 (7th Cir.2007);
Bilal Tariq v. Kessler, 505 F.3d 650 (7th Cir. 2007); Parvez v. Keisler, 506 F.3d 93 (1st Cir. 2007);
Haswanee v. Attorney General, 471 F.3d 1212 (11 Cir. 2006); Sarwar v. Attorney General, 278 Fed.
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Appx. 222 (3rd Cir. 2008) (decision unpublished); Imtiaz Ali v. Gonzales, 440 F.3d 678 (5th Cir. 2006)
(decision unpublished); Nur Ali v. Gonzales, 200 Fed. Appx. 294 (5th Cir. 2006) (decision unpublished).

' Kandamar v. Gonzales, 464 F.3d 65 (Ist Cir. 2006).
"1 Imtiaz Ali v. Gonzales, 440 F.3d 678 (5th Cir. 2006).
"2 Hadayat v. Gonzales, 458 F.3d 659 (7th Cir. 2006).
'3 Parvez v. Keisler, 506 F.3d 93 (1st Cir. 2007).

W rd

115 Id

1% Ahmed v. Mukasey, 519 F.3d 579 (6th Cir. 2008).
"

"8 Memo from Doris Meissner, Ex. Assoc. Comm. Field Operations, INS Exercising Prosecutorial
Discretion Mem. HQOPP 50/4 (Nov. 17, 2000). available at
http://www . bibdaily. com/pdfs/prosecutorial%20discretion.pdf

H‘)Id
20 1d

2 See, e.g.; Memo from Johnny Williams, Ex. Assoc. Comm. Field Operations, HQOPS 50/5.11,
Supplementat Guidance for NSEERS Registrants (Jan. 2003)(published on AILA InfoNet at Doc. No.
02121241,
hitp://www.immigrationlinks.com/news/INS%20Guidance%200n%20Prosecutorial%20Discretion%20for
%20NSEERS.pdf. (The January 2003 memo instructs that if officers come across an NSEERS applicant
who is out of status but has submitted an application for adjustment or otherwise has a benefit
immediately available, then the immigration officer should utilize the factors outlined in the Meissner
memo and decline to place the individual in removal proceedings if he appears to be immediately and
prima facie eligible for the benefit and absent any other adverse factors).

122 See, e.g., Telephone Interview with Edward Alden, Bernard L. Schwartz Senior Fellow, Council on
Foreign Relations (Oct. 24, 2008).

'3 Telephone interview with Benjamin Johnson, Executive Director of American Immigration Law
Foundation (Oct. 23, 2008).

1 Domestic Wiretapping In the War On Terror: Hearing before the U.S. Comm. on Civ. Rights, (2007)
(Statement of Gregory T. Nojeim, American Civil Liberties Union).

' Special Call-In Registration Procedures for Certain Non-Immigrants (Nov. 26, 2002)
http://www.ice. povidoclib/pi/specialregistration/CALL IN ALL.pdf

1% See American Immigration Lawyers Association Issue Paper, Access to Counsel (“Numerous reports
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from attorneys representing individuals subject to the NSEERS call-in registration program indicate that
their clients were frequently denied access to counsel during interviews and questioning.”)
http:/fwww.aila.org/content/default.aspx 7be=1019%7C25667%7C6796%7C17351%7C9161;

See New York Advisory Committee to the United States Civil Rights Commission, Civil Rights
Implications of Post-September 11 Law Enforcement Practices in New York (“In New York City, many
people required to go through special registration were denied access to counsel during critical stages of
the registration process, particularly while interrogated by the investigations unit of the Bureau of
Immigration and Customs Enforcement of the U.S. Department of Homeland Security, when they were
most valnerable.”) hitp://www.uscer.gov/pubs/sac/ny0304/ch3 htm; See ADC Press Release, Russell D.
Feingold, et al., Senators and Congressman Demand Ashcroft Suspend INS Special Registration Letter to
The Honorable John Ashcroft (Dec. 23, 2002) (reprint 2002), http://www.adc.org/index. php?id=1570
(“We are also concerned by reports that detainces have been denied access to counsel and are being held
in deplorable conditions, including being deprived of food for more than 24 hours and being forced to
sleep on cold floors.”); See also, Saurav Sarkar and Sin Yen Ling, Asian American Legal Defense
Education Fund, Special Registration: Discrimination and Xenophobia as Government Policy 3, 25-26,
33 (2004).

27 In Person Interview Malea Kiblan, Kiblan Law Office (Oct. 24, 2008)

128 By statute, persons in removal proceedings have “the privilege of being represented,” but “at no
expense to the Government.” INA § 292

2% Aguilera-Enriquez v. INS, 516 U.S. 565, 568 (1975).
B398 C.F.R. § 292.5(b) (2008)

"*! Telephone Interview with Edward Alden, Bernard 1. Schwartz Senior Fellow, Council on Foreign
Relations (Oct. 24, 2008).

"2 Muzaffar A. Chisti ef al., America’s Challenge: Domestic Security, Civil Liberties, and National Unity
After September 11, Migration Policy Institute, (Jun. 30, 2003); National Immigration Forum,
Immigration Enforcement in the Wake of Immigration Reform’s Collapse (2007); American-Arab Anti-
Discrimination Committee, “End of Shame of NSEERS "™ Ad Campaign (2007); Saurav Sarkar and Sin
Yen Ling, Asian American Legal Defense Education Fund, Special Registration: Discrimination and
Xenophobia as Government Policy 22-23 (2004); Iranian-American Bar Association, 4 Review of the
Treatment of Iranian Nationals by the INS in Connection with the Implementation of NSEERS Special
Registration Program (2004); Arab American Institute; Rights Working Group, Compilation of NSEERS
Examples; and the Lawyers Committee for Human Rights Now, Human Rights First Immigrants and
Minorities Special Registration (National Security Entry-Exit Registration System).

13 American Immigration Law Foundation, Targets of Suspicion: The Impact of Post 9-11 Policies on
Muslims, Arabs, South Asians in the United States, Immigration Policy in Focus, vol. 3, issue 2 (May
2004), available at
http://immigration.server263.com/images/File/infocus/Targets%200{%20Suspicion.pdf.

1% Muzaffar A. Chisti et al., America’s Challenge: Domestic Security, Civil Liberties, and National Unity
After September 11, Migration Policy Institute, (Jun. 30, 2003); National Immigration Forum,
Immigration Enforcement in the Wake of Immigration Reform’s Collapse (2007); American-Arab Anti-
Discrimination Committee, “End of Shame of NSEERS” Ad Campaign (2007); Saurav Sarkar and Sin
Yen Ling, Asian American Legal Defense Education Fund, Special Registration: Discrimination and
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Xenophobia as Government Policy 22-23 (2004); Iranian-American Bar Association, 4 Review of the
Treatment of Iranian Nationals by the INS in Connection with the Implementation of NSEERS Special
Registration Program (2004); Arab American Institute; Rights Working Group, Compilation of NSEERS
Examples; and the Lawyers Committee for Human Rights Now, Human Rights First Immigrants and
Minorities Special Registration (National Security Entry-Exit Registration System); see also Farhana
Khera, President and Executive Director, Muslim Advocates, Testimony Before U.S. Senate Comm. on
the Judiciary, Subcomm. on the Constitution (2008) (transcript available at
http://judiciary.senate.gov/hearings/; see also, Kareem Shora, Legal Director, American Arab Anti-
Discrimination Commiittee, Testimony Before U.S. Commission on Civil Rights, Briefing Wire Tapping
in the War on Terror, (Mar. 9, 2007) (transcript available at
http://www.uscer.gov/calendar/trnserpt/cm070309.pdf).

135 Telephone Interview with Benjamin Johnson, Executive Director AILF (Oct. 23, 2008).
136 1y

7 Telephone Interview with Edward Alden, Bernard L. Schwartz Senior Fellow, Council on Foreign
Relations (Oct. 24, 2008).

B8 L.

" Immigrants and Minorities, Special Registration (National Security Entry-Exit Registration System)
http://www.humanrightsfirst.org/us_law/immigrants/special_registration htm (last visited Jan. 11, 2009).

MOId

! Response Letter from Donald H. Kent, Asst. Secretary for Leg. and Intergovernmental Affairs, to
Senator Richard J. Durbin, (Apr. 25, 2007). (On file with the Director for the Center of Immigrants’
Rights at Penn State University, The Dickinson School of Law). (Requesting update on NSEERS
program. Certain responses to questions are not contained within the letter due to law enforcement
sensitivity).

"2 Jd.; see also Letter from Senators Richard J. Durbin, Russell D. Feingold, Edward M. Kennedy, to the
Honorable Micheal Chertoff, Secretary of Homeland Security {(Jan. 3, 2007) (On file with the Director for
the Center of Immigrants’ Rights at Penn State University, The Dickinson School of Law); Letter from
Senators Richard J. Durbin, Russell D. Feingold, Edward M. Kennedy, to the Honorable Micheal
Chertoff, Secretary of Homeland Security (Jun. 28, 2005) (On file with the Director for the Center of
Immigrants’ Rights at Penn State University, The Dickinson School of Law); Letter from Senators
Richard J. Durbin, Russell D. Feingold, Edward M. Kennedy, to the Honorable Tom Ridge, Secretary of
Homeland Security (Jan. 23, 2004) (On file with the Director for the Center of Immigrants’ Rights at
Penn State University, The Dickinson School of Law); Response Letter from Pamela J. Turner, Asst. Sec.
for Legislative Affairs, to Senator Richard J. Durbin, (2004) (On file with the Director for the Center of
Immigrants” Rights at Penn State University, The Dickinson School of Law); Press Release, Russell D.
Feingold, ef al., Senators and Congressman Demand Ashcroft Suspend INS Special Registration Letter to
The Honorable John Ashcroft (Dec. 23, 2002) (reprint 2002), http://www.adc.org/index.php?id=1570.

" Press Release, Russell D. Feingold, ef al., Senators and Congressman Demand Ashcroft Suspend INS

Special Registration Letter to The Honorable John Ashcroft (Dec. 23, 2002) (reprint 2002),
hitp://www.adc.org/index.php?id=1570.
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144 1d
45 1d

146 See Civil Liberties Restoration Act, $.B. 2528/ H.R. 4591, 108" Cong. (2004); reintroduced in the
House as H.R. 1502, 109" Cong, (2005).

7 See Civil Liberties Restoration Act, H.R. 1502, 109" Cong. § 301 (2005).

1 1d. § 301 (2005).

149 1d. § 301 (2005).

B0 1d. § 302 (2005).

BY1d. § 302 (2005).

2 Shoba Sivaprasad Wadhia, Immigration: Mind Over Matter, 5 U. MD. L.J. ON RACE, RELIGION,
GENDER & CLASS 201 (2005), citing to the House Judiciary Committee’s Subcommittee on Immigration,
Border Security, and Claims, which held an oversight hearing titled Immigration Removal Procedures

Implemented in the Aftermath of the September 11" Attacks. (Transcript available at
http://cornmdocs. house. gov/committees/judiciary/hju22 188.000/hju22 188 0f.him).

3 Jd ; citing to H.R. 1502, Section 303; see also Memorandum from Immigration and Naturalization
Service to Regional Directors ef al., HQOPP 50/4 (Nov. 17, 2000),
hitp://www bibdaily.com/pdfs/prosecutorial%20discretion.pdf (Exercising Prosecutorial Discretion).

' National Commission on Terrorist Attacks Upon the United States, Staff Monograph, Crisis
Management and Response Post-September 11 (Apr. 21, 2004),
http://govinfo.library. unt.edu/911/staff_statements/911_TerrTrav_Ché6.pdf.

155 1d

136 {1.S. Department of State, “Non-Immigrant Visas Issued by Nationality, FY 1997-2006,” and Report
of the Visa Office 2007, at http://travel.state.gov/visa/frvi/statistics/statistics_1476.html.

7 Travel Industry Association, “U.S. Economy Expected to Receive a Shot in the Arm from Visa
Waiver Program Expansion,” available at http://www.TIA org/pressrec.asp?item=926 (last visited Dec. 6,
2008).

18 Telephone Interview with Alden, Edward, Bernard L. Schwartz Senior Fellow, Council on Foreign
Relations (Oct. 24, 2008).

P INA § 101(2)(15)(0)(D), 8 U.S.C. § 1101 et seq (2008). (Extraordinary abilities under the INA is
defined as “aliens who have extraordinary abilities.. .in the sciences, arts, education, business, or athletics
which has been demonstrated by sustained national or international acclaim or, with regard to motion
picture and television production a demonstrated record of extraordinary achievement, and whose
achievements have been recognized in the field through extensive documentation, and seeks to enter the
United States to continue work in an area of extraordinary ability™),

NSEERS: The Consequences of America’s Efforts to Secure Its Borders 57

12:15 Mar 09, 2010 Jkt 055033 PO 00000 Frm 00096 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55033.TXT SJUD1 PsN: CMORC

55033.058



VerDate Nov 24 2008

93

' EDWARD ALDEN, THE CLOSING OF THE AMERICAN BORDER: TERRORISM, IMMIGRATION AND
SECURITY SINCE 9/11, 1 (HarperCollins) (2008).

U 1d at3.

162 id

13 Edward Alden, Immigration Control-Special Registration Special registration’s Legacy, New America
Media-News Report, Oct 4, 2008,

http://news.newamericamedia.org/news/view_article.htmli?article_id=d179¢2311af82222f49¢8e9299c834
90 (last visited Jan, 11, 2009).

1% National Security Entry-Exit Registration System (NSEERS) Individual Case Examples

(Dec. 2002) (On File with the Director for the Center of Immigrants’ Rights at Penn State University,
The Dickinson School of Law).

163 Id

166 Id

"7 The names and locations are fictitious to preserve anonymity.
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BORDER ACTION NETWORK/ACCION FRONTERIZA
i PO Box 384 » Tucson, AZ - 85702

PH 520.623.4944 » FAX 520.792.2097

BAN@BORDERACTION.ORG * WWW.BORDERACTION.ORG

May 27, 2009

Chairman Charles E. Schumer

Subcommittee on Immigration, Refugees, and Border Security
Committee on the Judiciary

United States Senate

Submission for the official record to the hearing: “Securing the Borders and America's Points
of Entry, What Remains to Be Done”

Dear Senator Schumer and Members of the Immigration Subcommittee:

The Border Action Network, a co-convener of the US-Mexico Border and Immigration Task
Force and a human rights community organization based on the Arizona-Sonora border,
commends you for your attention to border issues as you begin work on immigration reform in
2009. We thank you for holding the hearing on May 20, and we would like to contribute our
experiences and a few recommendations to the official record:

Reform our nation’s failing immigration system. We need a saferand orderly way for people to
enter this country lawfully through ports of entry. Every year, men, women and even children
lose their lives attempting to enter the United States in order to reunite with loved ones or to
seek employment that can help improve the quality of life of their family. The death toll
reaches into the hundreds year and year. One needless death is simply too many. Eliminating
the years of backlogged immigration applications, providing a path to permanent residency for
those who have demonstrated their willingness and commitment to being part of this country,
and providing a system for new immigrant workers to enter lawfully through ports of entry will
profoundly alter the stress and strains born by our families, communities, economy and country
as a whole.

Increase accountability and oversight of border policy and federal border agencies. The
Border Patrol has become the nation’s largest law enforcement agency. They are tasked with
awesome responsibility and hold tremendous power over the nearly six and half million people
who call the U.S.-Mexico border region home. To ensure that the constitutional and human
rights of U.S. citizens and others are upheld and to monitor the efficiency and effectiveness of
billion dollar operations, we need to improve the transparency and system of checks-and-
balances within border enforcement and border policy. We believe Congress should create a
Border Review Commission that provides oversight, analysis and recommendation to Congress
and the Department of Homeland Security on border policy and practices (see “Effective Border
Policy: Security, Responsibility and Human Rights at the U.S.-Mexico Border” by the US-Mexico
Border and immigration Task Force). The Commission would combine the expertise of
leadership from the border region with analysts, researchers and policy makers to provide
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meaningful guidance on how to integrate border security with community security, human
rights, and economic efficiency.

integrate border community consultations. As residents of the U.S.-Mexico border, we witness
every day the reality of life on the border as well as the strengths and shortcomings of our
current approach to border security. Our communities need to be seen as part of the solution,
rather than threats or obstacles to security. Border communities need to be consulted with as
part of the process to develop new border strategies.

Strengthen and improve training of federal border agents. Federal border agents are tasked
with three disparate issues: combating cross-border criminal activity, national security threats
and immigration through areas other than ports of entry. Agents are under significant stress,
have high turnover rates, work long hours, and are moved frequently from sector to sector. The
training these agents receive in constitutional and human rights, ethics, protocols, and in
determining the appropriate level of force needs to be improved and to occur more frequently.
As an example, agents are recertified four times a year in weapons use even though many
agents never use their weapon in their entire law enforcement career. On the other hand, the
only training agents receive in Constitutional rights is during basic training even though agents
utilize this knowledge in every interaction, every day.

The Border Action Network urges the Committee and Congress to consider these and other
recommendations included in “Effective Border Policy: Security, Responsibility and Human
Rights at the U.S.-Mexico Border.” As border residents, we believe that border policy will truly
be effective when it integrates the complexity of the border region and the voices, concerns
and vision of border communities. Border security is interdependent with community security,
human rights, accountability and healthy economies. Our communities are willing to be part of
making our borders safe for everyone.

Thank you for time and commitment to strengthening the US-Mexico border and in reforming
our critically important immigration system.
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Citizens for Border Solutions
P.O. Box 980
Bisbee, AZ 85603

Marco DeLeon, Clerk

Subcommittee on Immigration, Refugees and Border Security
Committee on the Judiciary, United States Senate
Washington DC 20510

Dear Mr. DeL.eon:

We appreciate your interest in the ongoing problems that we witness every day here on
the border. Our location makes our viewpoint different from that of people working in
Tucson, Phoenix, and other points farther away. We live literally on the border. We
have interviewed thousands of migrants over the last 17 months.

Based upon our first-hand experience, our recommendations are as follows:

1. There is a critical need for standards to govern how the US treats migrants in
short-term custody.

There are rules in place to deal with conditions at prisons, jails, juvenile detention
centers, and even ICE’s long-term detention facilities. But, amazingly, there are no rules
at all on how we treat people in short-term Border Patrol custody. In this vacuum, the
Border Patrol has been permitted to operate on an ad hoc basis, where a migrant's
treatment might depend upon which particular federal employees happen to be on duty
at the time.

The federal government should promuigate humane standards and rules, on such
matters as:

a. providing people with adequate drinking water, both at the time of
apprehension in the field and while in a Border Patrol facility;

b. providing adequate food;
c. treating illnesses and physical injuries;

d. avoiding needless separation of family members, especially where
children are involved;

e. providing use of a telephone;

f. separating non-criminal migrants from those who are criminals, (particularly
important when the safety of juvenile migrants is at issue);
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g. informing migrants of their rights, (in a language they can understand), before
asking them to sign documents; and

h. returning a migrant’s belongings, (including identity documents, medications,
and money), when the migrant is released from custody.

2. There must be oversight and review of how the new standards and rules are
implemented. If these rules are implemented it will be possible to then have oversight .

3. Border Patrol staff must receive education and training on, (and be evaluated
upon), respect for human rights.

The volunteers, who make up our organization, strongly support efforts to examine and
improve border policy as part of comprehensive immigration reform. We hope we can
assist in your future efforts as well. Please call upon us if we can provide any further
information or any details from our statistical and anecdotal records.

Cecile Lumer, Ph.D.
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* TEXASBORDER

COALITION

Statement by
The Honorable Chad Foster
Mayor of Eagle Pass, Texas and
Chairman of the Texas Border Coalition
Senate Committee on the Judiciary
Subcommittee on Immigration, Refugees and Border Security
May 20, 2009

Chairman Schumer, Ranking Member Cornyn and subcommittee members, I am
Chad Foster, mayor of Eagle Pass, Texas and Chairman of the Texas Border
Coalition. I am speaking today on behalf of 2.1 million Americans in 17 border
counties of the 1,250-mile Texas-Mexico border. Ours is a region of contrasts,
exhibiting differences and similarities of language, culture, tradition, and economy.
The multi-national, multi-cultural nature of our communities on both sides of the
international boundary gives our region a distinct sense of place.

Our blending of cultures is unique. The Texas-Mexico border played a central role
in shaping the history of our continent. Two civil wars occurred simultancously
where we live, and created such cross-cultural alliances and enmities that we could
spend days rediscovering them. You can breathe easy, Mr, Chairman, because I
won’t go that far back in time.

{ only want to travel back two years to June 2007, when the Senate last debated
immigration reform. T recall the opponents of the bill saying that the borders had to
be secured before any visas could be reformed or any effort made to legalize the
status of the undocumented among us or to institutc a guest worker program. Those
conditions included, now completed, just two years later:

*  20,000-person Border Patrol force.

* DOD and DHS coordination plans.

*  600-plus miles of border fence, roads and vehicle barriers to achieve
operational control.

* Deployment of unmanned aerial vehicles and related surveillance
technologies.

* Cooperation among U.S., Canada, Mexico and Central American
governments to improve security south of our border, specifically relating to
gang and drug activity, and other law enforcement assistance.

* Law enforcement relief for states and localities that provide border related
assistance.

¢ More ICE agents and detention space.

100 8. Monroe St. Eagle Pass, TX 78852  P: 830-773-1111 F:830-773-9170
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* Tightened voluntary departure requirements and expanded expedited removal
procedures.

* Improvements and additions to our ports of entry. In my opinion, the land ports are
now our nation’s weakest link. We need your help and we would appreciate it now.

We are within sight of operational control of the border between the ports of entry, and that
puts our ports under greater stress. According to the Government Accountability Office, we
needed 4,000 new officers to secure the ports of entry before we placed the new emphasis on
southbound checks to stop the trafficking of guns and cash. We needed $4 billion in
infrastructure and technology -- and I want to thank you for putting $700 million into the
stimulus bill toward this goal -- but you put most of the money in the wrong account. We need
the money for GSA administered ports -- the big ones with the most traffic -- and you put it in
the CBP ports. We have three of those Texas: two are on top of dams and one is a three-car
hand ferry. Los Ebanos thanks you for the new rope, but we need another $700 million, this
time in the right account, please.

Mr. Chairman, our shared goal is security, and we need your help to fund these priorities that
are ignored by the president’s budget. We need 1,600 more CBP officers, along with 400
canine units. We need the southbound operation to be controlled by the CBP, which has
training in dealing with the travelling public, and not the Border Patrol, whose training with
travelers is more confrontational. We need $130 million for 350 new ICE investigators to
work on firearm trafficking and money laundering investigations and $20 million for improved
tactical field communications for CBP and ICE. We cannot afford to delay the $20 million
CBP needs to modernize its database used to identify potential criminals at the ports of entry or
the $50 million for Operation Stonegarden to reimburse state and Jocal law enforcement for
their participation in border actions.

The 9-11 terrorists entered the United States through ports of entry. Most undocumented
aliens enter the United States through ports of entry. Most of the illegal drugs entering the
United States come through ports of entry. No border wall will solve those problems.

{liegal border crossing arrests at the Texas-Mexico border have been falling for more than
three years, without a wall, a great tribute to the deterrence of our Border Patrol and CBP
officers. Arrests this year along the southern border are likely to be way below half the nearly
1.6 million during the peak in 2000.

In their headlong rush to achieve an arbitrary deadline to erect an ineffective wall, the Bush
Administration chose to abandon our nation’s laws that commit us to preserving our
environment, our culture, our history and our religious liberties. We can’t afford to go down
that path -- a path that waives all laws - again.

The Chertoff waivers will affect the natural movement of animal species, including the larger
mammals that are on the threatened or endangered species lists, and cause irreparable harm to
the unique eco- and bio-systems located along the Rio Grande River. They provided carte
blanche for the destruction of cultural and religious artifacts that are irreplaceable to our
heritage. The avoidance and mitigation of these damages is not an inconvenience to the
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government. They are essential elements of our national fabric, guaranteed to the people of the
United States under Articles I and 11 of the Constitution. We demand that Congress require the
enforcement of our commitment to being a nation of laws. We support repeal of the
unconstitutional waiver authority and urge the repeal of the Secure Fence Act in favor of
measures that will provide our region with real security.

The Texas Border Coalition wants to finish the job of securing the border by enacting
immigration reform. We support an eamed legalization program for the undocumented people
who are in the US today. We need an effective guest worker program to prevent the
immigration policy and political failures from repeating themselves in another general. We
need more than a bill that balances the ideological and political continuums in Congress and
the nation. We need policies that balance supply and demand, that provide circularity and
stability in demographic and economic change for our hemisphere and that will guarantee our
economic and national security for years to come.

HE#H#HR
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Attention it to: Marco DeLeon, Clerk

Subcommittee on Immigration, Refugees and Border Security
Committee on the Judiciary, United States Senate
Washington DC 20510

As a bi-national ministry, we have both seen and experienced the impact of failed
border policies; therefore, we are grateful for your hearings and pray for you as
you seek to create humane and effective laws and policies that uphold the
constitutional and human rights of all people and that recognize the vital role
community security of border communities can play in national security.

We believe that respect for constitutional and human rights are not contrary to the
purposes of community and national security; but rather enhance both by creating
more trust and cooperation between local communities and federal enforcement,

Trust between local police and the community is essential. Local police taking on
the roles rightfully given to federal immigration officers is detrimental to the
relationship and need to be strictly limited to the identification and referral of
convicted felons, not persons with immigration violations. Resources and
personnel under Operation Stonegarden should focus on violent and organized
crime and not on persons with administrative immigration violations.

Our community has seen the dramatic rise in the presence of federal law
enforcement agents in the last 15 years. The relationship between the community
and the agents has had periods of great strains which is not helpful for our agents,
our community or national security goals. Just as our federal agents receive
firearms training and recertification each year, our agents should be given yearly
training and certification in the areas of constitutional, civil and human rights—
which they have to use on a daily basis within our border communities,

Finally, T am grateful for the Douglas Border Patrol’s stated commitment to
upholding the highest professional standards for its agents. However, when there
are problems that occur within the community there is not a transparent and
effective avenue for complaints to be lodged which decreases the amount of trust
that exists. There needs to be a uniform complaint procedure created along with
the cre