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EVALUATING THE JUSTICE AGAINST
SPONSORS OF TERRORISM ACT, S. 2930

WEDNESDAY, JULY 14, 2010
U.S. SENATE,
SUBCOMMITTEE ON CRIME AND DRUGS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:02 a.m., in
room SD-226, Dirksen Senate Office Building, Hon. Arlen Specter,
Chairman of the Subcommittee, presiding.

Present: Senator Specter.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Chairman SPECTER. Good morning, ladies and gentlemen. The
Judiciary Committee hearing will now proceed on the Justice
Against Sponsors of Terrorism proposed legislation. This is, I think,
an unusual bill because it involves so many big issues. The first
issue is the justice for victims and survivors of what is, arguably,
the most barbaric act in human history. Hard to find something
more astounding than the incident of 9/11. It has left the country
scarred and really the world scarred, changed the face of America
in many ways. One is the void in the Trade Towers, a historic site
now; scarred my own State, Pennsylvania, in rural Somerset Coun-
ty; and has made this city into a virtual barricade and really much
of the world.

The second big issue which this legislation implicates is the use
of a critical weapon to prevent a recurrence. The evidence is very,
very forceful about the involvement of Saudi money in promoting
terrorism. The 9/11 Commission Staff Monograph on Terrorist Fi-
nancing said, “Al Qaeda was funded to the tune of approximately
$300 million per year by diversion of money from Islamic charities,
confirmed that many of al Qaeda-sponsored charities enjoyed sig-
nificant Saudi Government sponsorship.” So in a world where we
are constantly threatened by al Qaeda and we have recurrent tele-
vision appearances by bin Laden, we have really not taken a stand
to stop that financing.

A third very important issue—important in my mind—is to re-
store the balance on separation of powers. We have seen the Con-
gress legislate on the Foreign Sovereign Immunities Act, and we
have seen our legislation disregarded by the executive branch and
then by the judicial branch. The Court of Appeals for the Second
Circuit says that the act does not apply because the Saudis are not
on the State Department list of state sponsors of terrorism. Well,
as we all know, those of us who studied the bill, there are two
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ways: torts are excluded from sovereign immunity as well as those
under state—on the list of those states who sponsor terrorism.

The Solicitor General then opposes the grant of certiorari, dis-
agreeing with the Second Circuit, but finding another reason, say-
ing, well, the acts occurred—the alleged Saudi acts occurred out-
side the United States. Well, that is a curious rationale when you
have the consequences in the United States.

This is one of a long line of matters where the Supreme Court
has refused to take up issues on the executive-Congressional bal-
ance. Another notable one is the conflict between the President’s
assertion of Article II powers as commander in chief with the Ter-
rorist Surveillance Program and the Foreign Intelligence Surveil-
lance Act, which specifies the only way you can invade privacy on
wiretaps is with a court order. That has come up in the Kagan
hearings and is a matter of considerable concern as to what the
Court will decide.

I filed legislation to compel the Court to take the Terrorist Sur-
veillance Program, and it is an issue in the confirmation pro-
ceedings as to the standards on taking those matters. Congress has
the authority to mandate that the Court take certain cases, as we
did with flag burning and McCain-Feingold, and we can do that
here as well.

Well, that brings us to a very, very distinguished group of wit-
nesses: Judge Abe Sofaer, Mr. Richard Klingler, Mr. John
Bellinger. And I would ask you gentlemen at this time to stand for
the traditional administration of the oath. Do you affirm that the
testimony you are about to give before this Committee will be the
truth, the whole truth, and nothing but the truth, so help you God?

Judge SOFAER. I do.

Mr. KLINGLER. I do.

Mr. BELLINGER. I do.

Chairman SPECTER. Thank you.

Our first witness is former Federal Judge Abraham D. Sofaer,
now a fellow in foreign policy and national security affairs at the
Hoover Institution on War, Revolution, and Peace at Stanford Uni-
versity; served as the distinguished legal adviser to the U.S. De-
partment of State from 1985 until 1990 in the administrations of
President Reagan and George H.W. Bush; for 6 years, from 1979
to 1985, he was a federal judge, Southern District of New York; au-
thor of a book, “War, Foreign Affairs and Government”; bachelor’s
degree from Yeshiva University and law degree from New York
University School of Law; clerked for Justice Skelly Wright on the
D.C. Circuit and later Supreme Court Justice William Brennan.

Thank you for coming in today, Judge Sofaer. We know you have
a plane to catch, and we look forward to your testimony.

STATEMENT OF HON. ABRAHAM D. SOFAER, GEORGE P.
SHULTZ SENIOR FELLOW, THE HOOVER INSTITUTION, STAN-
FORD UNIVERSITY, STANFORD, CALIFORNIA

Judge SOFAER. Chairman Specter, it is a particular pleasure to
be here with you. It has been a privilege to work with you on many
issues over the years, and this is no less important than any of the
others we have looked at together. And if I can be of any help, I
am glad to do so.
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Chairman SPECTER. Thank you.

Judge SOFAER. I will go through my testimony very quickly so
that I meet your time limit, and it can be read later on. This is
a really important issue, and I commend you and the Committee
for looking at it. Sponsoring killings of Americans on American soil
should be taken extremely seriously, and we should do the best we
i:anlat holding people responsible who do that knowingly or reck-
essly.

I agree with the premise of S. 2930 that civil actions for damages
may deter some sponsors of acts of terrorism. But no one knows
better than you, Senator, and the members of this Committee, that
the effort to create viable, civil penalties against terrorists and
their sponsors in the U.S. courts has been frustrating and largely
ineffectual. The executive branch of our own Government, regard-
less of party, has opposed the effort and has sought largely success-
fully in the U.S. courts to limit the effectiveness of the laws Con-
gress has adopted for this purpose.

This difficulty in fashioning effective remedies that both com-
pensate victims and deter people who support these acts stems not
from any lack of ingenuity or resolve on the part of this Committee
or the U.S. Congress—and, incidentally, I do not think it stems ei-
ther from any sense of perversity or lack of sympathy by executive
officials—but, rather, from the inherent difficulties and dangers
that arise when one state unilaterally attempts to modify impor-
tant aspects of the law relating to sovereign immunity.

So with your permission, I will touch on some of the key aspects
of the bill, but I would like to go on and suggest an alternative
mechanism that might be a more satisfactory way to achieve these
important objectives.

The proposed bill deals with at least four major issues, and I
think in large part very effectively. The Samantar decision has at
least potentially taken care of the issue of whether the FSIA ap-
plies to officials, and it says no.

Now, you, I am sure, will modify the legislation to accommodate
that ruling of the Supreme Court, but there is a fundamental issue
to be decided, and that is, do you want to have the State Depart-
ment make all these decisions? I personally think they will fall vic-
tim to the same kind of political pressure that they fell victim to
when they were making decisions about the immunity of states.
And so Congress might consider creating special rules and laying
out the standards that it thinks that the courts or, if you want the
State Department to do it, the State Department should apply in
deciding those very difficult questions. So I think there is really im-
portant work to do about what to do in dealing with claims by offi-
cials.

Since I only have a minute here, Senator, let me say that in ad-
dition to my specific comments about the bill, I would recommend
that this Committee consider creating a compensation program
that does not turn on the type of terrorist action, the evidence of
state involvement, and issues of that kind, and compensates all
Americans injured in a certain set of actions, and then allows the
Government to pay those claims, first of all, and then to take those
claims and to seek that money from other governments. And, Sen-
ator, you will see at the end of my statement my plea for a strong
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diplomacy as opposed to the kind of diplomacy we so often see
when it comes to dealing with people who sponsor terrorist acts in
America.

Once it is established that certain groups—or princes, for that
matter—have knowingly funded the killing of Americans on Amer-
ican soil, we need to do more than just let people pursue them in
the courts. That is what we did with Osama bin Laden, and he
killed Americans five times over before we finally got around to
going after him.

We need to go after these people. We need to use preventive
force. And in my paper I recommend, Senator, that any bill, in set-
ting up this funding requirement, should include an authorization
for the President under appropriate circumstances to use force
against the sponsors of terrorism of this kind. And I refer you to
Security Council Resolution 1373 that lays out the criteria which
the Security Council has said justifies a criminalization of assist-
ance to terrorist groups and those criteria would justify far more
serious actions than simply civil actions against people who spon-
sor these acts.

Senator, just for your information, I will send you a copy of a
book on preventive force I published about a month ago. I will be
happy to send that if it helps with the Committee’s deliberations
about actually fashioning something more muscular and more ef-
fective to deal with this unacceptable attitude that people who may
happen to be princes, or whatever, can actually give money know-
ingly to a group that is devoted to the killing of Americans.

Thank you.

[The prepared statement of Judge Sofaer appears as a submis-
sion for the record.]

Chairman SPECTER. Well, you raise some fascinating alter-
natives. When you mention criminalization after talking about
using force, and you talk about the Saudi princes, are you sug-
gesting that the United States ought to pursue criminally against
those who are identifiable and seek their extradition?

Judge SOFAER. Yes, I certainly am, Senator, because if you look
at Resolution 1373, it says that state has the duty to prevent and
repress the financing of terrorist acts. Section 1(b) says that every
state must criminalize the willful provision of collection by any
means, directly or indirectly, of funds by their nationals or in their
territories with the intention that the funds should be used, or in
the knowledge that they are to be used in order to carry out ter-
rorist acts. And this is just one of several provisions that I think
would justify that.

Chairman SPECTER. And when you talk about the use of force,
are you suggesting that the United States take military action
against the Saudi Government?

Judge SOFAER. I do not think that would be necessary, Senator,
for us to take action against the Saudi Government. But I think
as a matter of principle it is perfectly appropriate for the Congress
to indicate to the President that a government that either refuses
to abide by the requirements of Resolution 1373 or just simply can-
not do so, forfeits its right to maintain complete sovereign integrity
of their territory.
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Chairman SPECTER. And if they do not extradite these Saudi
princes, then what with respect to your suggestion of U.S. force?

Judge SOFAER. Well, I mentioned, Mr. Chairman, in my written
testimony that we should not be having more Afghanistans as a
price for our self-defense. I do feel that we have the capacity now
to go after individuals in countries that are killing Americans and
to stop them.

I am not talking about guessing about people that might kill
Americans. As you know, Senator, there are people out there who
have very deliberately killed Americans over and over again. And
what the administration is doing today through the CIA by tar-
geting individuals in various countries of the world is lawful and
just, as far as I am concerned.

Chairman SPECTER. Well, you have moved quite far afield on
your testimony.

Judge SOFAER. I am just trying to achieve the objectives of the
Committee.

Chairman SPECTER. When you talk about the executions which
the United States has ordered, having identified terrorists who
they conclude have killed Americans, it is extrajudicial, but de-
pending upon the circumstances, I would agree with you that it is
warranted. But that is pretty far afield. I do not think we are going
to use drones against Saudi princes. Are you?

Judge SOFAER. Well, I think it is a matter of principle, and if the
Committee were to pass a comprehensive bill that, in addition to
fixing these aspects of civil suits, set up a compensation fund and
at the same time encourages the President to do something effec-
tive about deterring these attacks on Americans, and the funding
of these attacks, I think that people around the world would take
more seriously the fact that finally officials of the Government of
the United States are fulfilling their oath, Senator, to protect and
defend the people of the United States.

Chairman SPECTER. Well, when you talk about the fund, that is
really quite different from what you are suggesting with respect to
criminalization and force. This reminds me of the debates we had
when you were counsel to the State Department. It is surprising
to note that we did not have extraterritorial jurisdiction when I
was elected in the Senate, and it was only in 1984 as to kidnapping
and hostage taking that we legislated extraterritorial jurisdiction,
then the Terrorist Prosecution Act in 1986, following the strafing
of the Rome and Vienna airports. Then at that time, the United
States could not get other countries to turn over terrorist suspects.
And we talked about a case in about 1870 where the Supreme
Court upheld the prosecution of an Illinois matter where they had
kidnapped somebody in Peru. The Supreme Court said it was okay.
And we talked about using that as authority for taking people into
custody.

Your thinking has gone quite a bit farther in the intervening 25
years, Judge Sofaer.

Judge SOFAER. I think you have been a leader, Mr. Chairman,
at sensing that the world is moving in the direction of civilized
order, and I think that your sense of it has been correct. And if we
even live in a civilized world, it would be one in which no Saudi
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prince or any other prince could safely fund the killing of innocent
civilians in any other country. I think you agree with that.

Chairman SPECTER. Well, your testimony, Judge Sofaer, has gone
quite a bit farther than the structure of this bill. You make this
bill look very, very modest, perhaps even ineffective, the grand
scope that you are proposing. But we will settle for a little less, at
least so far as this hearing today is concerned.

Judge SOFAER. Thank you.

Chairman SPECTER. I have deviated from regular order in ques-
tioning Judge Sofaer beyond his time before the panel is finished
because he has a plane to catch, as I mentioned earlier, and this
is a very busy day with many, many hearings, so I do not know
how many people will be present. We have two members of the
Committee who are cosponsors—Senator Lindsey Graham and Sen-
ator Charles Schumer—and I know they want to be present. But
until they arrive and we have more participants, we have the lux-
ury of being a little more flexible than we customarily do.

I will now turn to the testimony of Mr. Richard Klingler, partner
at Sidley & Austin; from 2006 to 2007 was general counsel and
legal adviser on the National Security Council staff. Two years ear-
lier, he had been in the Office of Counsel to the President. A.B.
from Stanford, a B.A. from Oxford, a law degree from Stanford, and
clerked for Justice O’Connor.

Thank you for joining us, Mr. Klingler, and the floor is yours.

STATEMENT OF RICHARD D. KLINGLER, PARTNER, SIDLEY
AUSTIN LLP, WASHINGTON, DC

Mr. KLINGLER. Thank you, Mr. Chairman, and thank you for in-
viting me to present my views regarding the Justice Against Spon-
sors of Terrorism Act. My written testimony elaborates these com-
ments.

The Act is an important counterterrorism initiative and focuses
on redressing injuries arising within our borders. The Act is re-
quired in large part due to the Second Circuit’s unfortunate and
clearly erroneous construction of the Foreign Sovereign Immunities
Act and application of the Due Process Clause. The Act is also re-
quired by the administration’s recent narrow construction of the
Immunity Act’s exception for suits addressing tortious acts, includ-
ing acts of terrorism.

The administration put forward its position in a brief filed by the
Solicitor General that advised the U.S. Supreme Court not to re-
view the Second Circuit’s decision or consider the September 11th
victims’ arguments, even as the Government disagreed with each
of the key aspects of the Second Circuit’s reasoning.

The Second Circuit’s approach would bar suits against foreign
sovereigns for acts of terrorism unless the sovereign was among the
handful of formally designated state sponsors of terror, and it
would require courts to decline jurisdiction over claims against
non-state actors abroad who support terrorist organizations hostile
to the United States. The administration’s interpretation of the
current statute would bar suits against nearly all foreign states for
supporting an act of terror against and within the United States
whenever a portion of that state support took place outside our bor-
ders. Both approaches would bar suits against foreign governments

VerDate Nov 24 2008  09:45 Feb 24, 2011 Jkt 064296 PO 00000 Frm 00012 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\64296.TXT SJUD1 PsN: CMORC



7

related to attacks such as those completed by the September 11th
hijackers or attempted by the Christmas Day bomber or the Times
Square bomber.

The Second Circuit’s approach would also bar a range of claims
by terrorism victims against nongovernmental supporters of ter-
rorist organizations.

The principal provisions of the Act are designed to remedy these
gaps in our counterterrorism capabilities. The Act would ensure
that suits could proceed against a foreign state when it acted
abroad to support acts of terrorism directed toward the United
States and causing injury within our borders. It would express
Congress’ understanding that supporters of terrorist organizations
directing their actions against the United States should expect to
be pursued in U.S. courts, and it would confirm that civil suits can
be pursued against those who support terrorist organizations as
well as those who commit the terrorist act.

The enhancements of our counterterrorism capabilities in the Act
would advance a range of interests. The Act would increase the
ability of victims of acts of terrorism committed on U.S. soil to se-
cure redress and hold terrorist supporters accountable. There is
value in permitting the victims of such acts to have their day in
court, to prove the facts of the violence done to them and us, and
to bring public scrutiny upon those who harmed them. This applies
not only to the victims of past acts of terror, but also those who
are, unfortunately, likely to join their ranks. It applies to those
who would foster and support terrorist organizations, even if they
are associated with a foreign government, as well as those who
more directly commit acts of terror. To the victims of terrorism
harmed in the United States, it does not matter whether the per-
son who writes the check that funds the attack does so in Miami
or in the Middle East, and it should not matter to our courts.

The Act would also increase the Nation’s ability to deter and pre-
vent further attacks of terrorism. Although civil litigation plays a
relative small part in countering terrorism, its role is not unimpor-
tant. The Act would increase the scope of civil litigation directed
against those who support terrorism. This may prove especially ef-
fective when directed against financiers of terror, conscious of their
reputations, and by providing incentives to foreign states to ensure
that those closely affiliated with them neither seek to harm expa-
triate communities within the United States nor further the effort
of terrorist organizations.

There are always risks to our Nation’s foreign relations and po-
tential conflict with international legal principles when civil liabil-
ity is expanded against foreign sovereigns and for acts undertaken
abroad. But those risks must be set against the benefits of the Act
and set in context. Here those risks are lessened because the Act
is focused on injury occurring within this Nation’s borders where
our sovereign interests are greatest and the tension with inter-
national legal principles reduced. Indeed, Section 1605(a)(5) sup-
ported certain terrorism-based claims against sovereigns in the dec-
ades prior to the Second Circuit’s narrow construction without
undue harmful effects. Those risks are further reduced by addi-
tional provisions of the Act, by legal principles available to the judi-
ciary to accommodate the interests of sovereigns, and by measures
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the executive branch may take to manage risks to foreign relations
in particular cases.

There are, in addition, clarifications of the Act’s sovereign immu-
nity exception that may further reduce these risks, especially in re-
lation to limiting recovery for injuries unrelated to acts of violence
and terrorism occurring directly in the United States. Permitting
recovery for that unrelated injury could indeed bring unintended
consequences or increased risks to foreign relations. Even so, that
concern presents little difficulty for the important provisions of the
Act addressing Federal courts’ jurisdiction over non-state actors or
for the provisions confirming that suits can be predicated on allega-
tions of secondary liability. And even for the Act’s revisions of sov-
ereign immunity, that concern should not cause hesitancy but,
rather, prompt clarification and confirmation of the Act’s core, im-
portant purpose of extending the scope of remedies for victims of
international terrorism directed against and causing injury in the
United States.

Thank you for the opportunity to present the views.

[The prepared statement of Mr. Klingler appears as a submission
for the record.]

Chairman SPECTER. Thank you, Mr. Klingler.

Our third witness, the final witness on this panel, is John
Bellinger, a partner in Arnold & Porter; served as legal adviser to
the Department of State from 2005 to 2009; had also served as
legal adviser to the National Security Council 2001 to 2005; and
represented the White House in dealings with the 9/11 Commis-
sion. He served as counsel for national security matters in the
Criminal Division of the Department of Justice, was counsel to the
Select Committee on Intelligence in 1996, the year that I chaired
that Committee; and was special assistant to CIA Director William
Webster; AB from Princeton, a law degree from Harvard, and a
master’s in foreign affairs from UVA.

Thank you for coming in, Mr. Bellinger, and we look forward to
your testimony.

STATEMENT OF JOHN B. BELLINGER III, PARTNER, ARNOLD &
PORTER LLP, WASHINGTON, DC

Mr. BELLINGER. Mr. Chairman, thank you very much for having
me today. I had the privilege, as you mentioned, of serving as coun-
sel to the Senate Intelligence Committee in 1996 when you were
the Chairman, so it is a particular honor for me to appear before
%foukafter the year of having served behind you. It is nice to be

ack.

As you noted, I have served in the Justice Department, at the
National Security Council, and most recently as the Legal Adviser
at the State Department. It is nice to be here with my distin-
guished predecessor Abe Sofaer and my successor at the White
House, Richard Klingler.

I have spent a considerable amount of time working on the issues
that today’s hearing is considering. I agree wholeheartedly with the
goal of the proposed legislation, which is to hold accountable coun-
tries and certain individuals and entities who sponsor acts of ter-
rorism. I was in the Situation Room on 9/11, and I spent much of
my time at the White House and the State Department after 9/11
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on issues relating to the 9/11 attacks. I have met with many of the
families of the 9/11 attacks as well as of other terrorist attacks, so
I share your goal of seeking justice for these atrocities.

I have a longer statement for the record. I am just going to make
a few comments right now. I am not going to take a position for
or against the amendments, but what I would like to do is high-
light a few factors for the Committee’s consideration, focusing in
particular on the amendments to the Foreign Sovereign Immuni-
ties Act.

In general, I would urge Congress to be very careful in proposing
new exceptions to the Foreign Sovereign Immunities Act. The FSIA
codifies very important principles of international law that protect
not only foreign governments but, more importantly, the United
States itself. Long before the FSIA was enacted, our courts recog-
nized that under international law, sovereign governments are im-
mune from suit in each other’s courts. When the terrorism excep-
tion was added to the FSIA in 1996, it reflected a very delicate
compromise between the Congress and the executive branch lim-
iting suits against foreign governments only to the seven, now four,
state sponsors of terrorism designated by the executive branch.
And even the terrorism exception is not consistent with generally
accepted principles of international law. Because it is included in
U.S. law, the U.S. is unable to become party to an important multi-
lateral treaty, the U.N. Convention on State Immunities, which the
U.S. itself was instrumental in having adopted and which protects
the United States from suits around the world.

The Committee needs to be very careful about unintended con-
sequences of this legislation. In particular, the provision expanding
the tort exception, drafted with specific countries in mind—and we
have mentioned Saudi Arabia—could potentially be used against
other nations, including U.S. allies, like Israel, if the tort results
in personal injury or loss of property in the United States. Law-
suits have already been brought against Israeli officials in U.S.
courts for alleged extrajudicial killings in Gaza, and this bill could
potentially remove the immunity of the state of Israel itself, as well
as of all other nations. Expanding the tort exception could open a
Pandora’s box of litigation against foreign governments in U.S.
courts. But even if some of these frivolous lawsuits are dismissed,
allowing them to be brought in the first place could result in pro-
tracted litigation against our allies.

Congress should also consider the possible reciprocal con-
sequences for the United States itself. When the terrorism excep-
tion was added to the FSIA in 1996, Iran and Cuba removed U.S.
sovereign immunity and allowed the U.S. to be sued in their courts
for terrorism resulting in billions of dollars in default judgments
against the United States. And U.S. officials have already been
subject to legal actions in other countries for their official actions
to combat terrorism. At a time that the United States is necessarily
taking important but controversial actions around the world to
fight terrorism—and Judge Sofaer has mentioned some of those
earlier—Congress should be extremely cautious about lifting the
immunity of foreign governments lest foreign governments remove
the immunity of the United States in their own courts.
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Finally, Congress should also consider the possible foreign policy
friction that would result from allowing more foreign governments
to be sued in the United States. This might require the executive
branch to intervene to prevent our Federal courts from becoming
embroiled in delicate foreign policy and political questions. These
kinds of interventions by the executive branch are exactly the
kinds of actions that the FSIA was enacted to avoid.

Mr. Chairman, I appreciate the chance to appear to discuss these
concerns. I commend the Committee for its efforts to seek justice
for victims of international terrorism. I look forward to discussing
some of the alternative proposals that Judge Sofaer has suggested
and that I have worked on when I was The Legal Adviser sitting
in his chair, as well as the Committee’s efforts to consider these
important principles of international law and foreign policy.

Thank you.

[The prepared statement of Mr. Bellinger appears as a submis-
sion for the record.]

Chairman SPECTER. Well, thank you, Mr. Bellinger. There cer-
tainly are a great many issues on the floor. I begin with the propo-
sition that this legislation does not seek to add any additional ex-
ceptions. We are simply dealing with the ones at hand.

And, Mr. Klingler, you testified at some length in your written
statement—and all the written statements will be made a part of
the record, without objection—about specifying that there are alter-
native remedies. The countries listed on the nations which sponsor
terrorism is separate from the tortious conduct. And you believe, as
I understand it, that the legislation is correct in seeking to over-
turn both the Second Circuit decision and the position taken by the
State Department and urging the denial of cert.?

Mr. KLINGLER. Yes on both points. The Second Circuit was clear-
ly wrong in indicating that the existing statutory provision for suits
and torts against sovereign was incapable of supporting a ter-
rorism-related suit, and the proposed legislation would confirm and
clarify that that position is wrong and would confirm that ter-
rorism-related suits can be brought within the tort exception to the
Foreign Sovereign Immunities Act. Even the administration dis-
agreed with the Second Circuit’s reasoning on that point.

Chairman SPECTER. Mr. Bellinger, you raise a concern about
having litigation like allegations of criminal conduct against the
Israeli Army in Gaza. We do not really get anywhere near that
kind of a problem with what we are proposing to do in this legisla-
tion, do we?

Mr. BELLINGER. I am not saying, Senator, that such a suit would
have merit, but I am afraid that by expanding the tort exception
to apply it clearly to extraterritorial acts outside the United States,
contrary to what the Second Circuit had said, and specifically stat-
ing that it applies to something like extrajudicial killings, that
would allow at least a suit to be brought against Israeli, or other
countries like Afghanistan or even Britain. Admittedly, the effect
has to be felt inside the United States, but there are a lot of cre-
ative lawyers who I think could plead that sort of effect.

Right now, Israel and other countries are immune from those
kinds of suits as sovereign governments in the United States.
There has been litigation against Israel and against its intelligence
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services for directing, in fact, air attacks in Gaza because it had ef-
fects inside the United States. Those officials were ultimately held
to be immune under principles of common law immunity.

Chairman SPECTER. Isn’t it pretty far-fetched to analogize an at-
tack in Gaza as having an effect in the United States contrasted
with what we are dealing with here?

Mr. BELLINGER. Ultimately, that case was dismissed in the U.S.
courts against Israeli officials, but it took Israel a very long time
to have to defend it, many, many years up through the circuit
courts. Israel had to defend its officials previously for actions taken
solely in Gaza that were alleged to have effects here in the United
States. So I would be very concerned about lifting the immunity
not only of officials but of whole states potentially to be sued here
in the United States for their extraterritorial actions.

Chairman SPECTER. When you talk about foreign policy functions
and the Government would have to intervene in a lot of lawsuits,
that is exactly what the Government has done here in a way which
is really not known to the public. There is very little awareness as
to what goes on in a case like this or most of the cases in the Su-
preme Court of the United States. It has to be a case like Bush v.
Gore or a case like Citizens United before there is any public un-
derstanding.

One of the collateral issues that I have been working on for a
couple of decades has been the issue of televising the Supreme
Court so that people will understand the far-reaching impact, but
what you warn against is Government intervening in litigation.
That is exactly what happened in this case. And how do you effec-
tively deal with that?

Mr. BELLINGER. Well, I think it depends on what side of the
issue you are, whether you think it is a proper or improper inter-
vention. For example, in the Israeli case that I mentioned against
the Israeli intelligence chief. The Legal Adviser—and the United
States, in fact, intervened in that case. We filed a brief, which I
signed, stating that the case should not be heard in the United
States because it was an improper political question to be heard in-
side the United States. And certainly the victims in that case felt
that the United States was improperly intervening against them.
So it depends what side of the issue you are on to determine
whether it is an improper intervention.

In something like this, if more cases were allowed to be brought
against foreign governments in the United States, there would be
pressure from both sides—both the victims, understandably, but
also the representatives of the foreign government—saying that
whatever the case happens to be is a delicate political question that
should not be left to the judiciary to consider. And I am not saying
that any future government would file a brief, but there would be
tremendous pressure upon them——

Chairman SPECTER. What happened in that case? The court
made a decision?

Mr. BELLINGER. This was called the Dichter case, which was
brought against the Israeli intelligence chief-

Chairman SPECTER. The one you are describing. Which court
were you in?
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Mr. BELLINGER. This was in New York, the New York district
and then the court of appeals, and there was another case, I think,
that was also in D.C.

hChairman SPECTER. And the court decided those cases. Was
there

Mr. BELLINGER. The court decided those cases and found that the
officials were not immune under the Foreign Sovereign Immunities
Act because the courts held that officials are not protected under
the Foreign Sovereign Immunities Act which they said protects
governments.

Chairman SPECTER. Was there a cert. application?

Mr. BELLINGER. I believe there was. I would have to check on
that. The courts, though, held that the officials were immune under
common law principles of immunity that protect officials in their
official acts, which is just what the United States would expect
overseas. If the Secretary of Defense right now were sued in a for-
eign country for a drone attack that killed civilians, we would as-
sert very strongly that our Secretary of Defense was absolutely im-
mune from those actions because he took them in his official capac-
ity, even though the civilians in, for example, Afghanistan or Paki-
stan or Yemen would believe that that was actually an illegal
extrajudicial killing.

Chairman SPECTER. Well, coming back to this legislation and the
case which has provided the basis for the legislation, the cases you
cite are interesting, but the serious question as to whether they are
really relevant here on the facts being so vastly different and what
might be postulated with a lot of imagination could be handled in
some other court at some other time. But it is different to say the
court is going to decide whether the Foreign Sovereign Immunities
Act applies in this case or the Court saying, “We will not take the
case.”

You have not taken a position on the legislation. Would you take
a position that at least the Supreme Court should have granted
cert. and decided whether the Second Circuit was right, whether
the Solicitor General was right, and reached an interpretation of
the statute?

Mr. BELLINGER. I would have liked to have seen the Supreme
Court take the case. It was an important case involving the inter-
pretation of the Foreign Sovereign Immunities Act, and I would
have liked to have seen the Supreme Court’s views on the subject.
I do not know how they would have come out.

Chairman SPECTER. Well, nobody knows how they would come
out, but if we at least take Mr. Klingler’s recommendation to take
care of the loose ends on the Second Circuit decision and on the
Solicitor General’s argument, then we would know.

Judge Sofaer, how do we deal with this issue of lack of public un-
derstanding as to what is involved here and the extraordinary
weight given to the Solicitor General’s view? The Supreme Court
always asks for it, and the way that Congressional power has been
so drastically curtailed by the Court, there are many other issues
which are raised on fact finding and on other cases where the
Court declines to intervene or overrules the Congressional action
for what Justice Scalia called “the flabby test” on congruence and
proportionality, giving up the rational basis standard. But all of
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this is so far removed from the public view. How would you deal
with that?

Judge SOFAER. I think you are doing an admirable job, Senator.
I was stunned when I saw what the Second Circuit held and what
the Solicitor General said about the standard of proof that would
be required to find that a tort had occurred in the United States
that satisfied the requirement of the statute. The notion that you
can have a separate tort that occurs, let us say, in Saudi Arabia
of knowingly funding an attack in the United States and thereby
evade the statute that governs the

Chairman SPECTER. Come to the core, Judge Sofaer. In your
judgment, is there any conceivable basis for that conclusion?

Judge SOFAER. No, sir. I think it is a completely naive——

Chairman SPECTER. Mr. Klingler and Mr. Bellinger, I am going
to ask you the same question. Any conceivable justification for
that?

Judge SOFAER. I think it is a completely naive view and a ter-
rible thing to attribute to the Senate and the Congress. The notion
that our Congress would support a law that would allow people to
sue for killings in the United States but that would not include al-
lowing them to sue for paying for those killings——

Chairman SPECTER. Well, Judge Sofaer, aside

Judge SOFAER.—in Saudi Arabia

Chairman SPECTER. Aside from what the Congress would intend,
what does the statute say? Is there any basis for taking the lan-
guage of that statute and saying it does not apply when some acts
are outside the United States?

Judge SOFAER. Well, I think they were both wrong, the Second
Circuit and the Solicitor General. I think the Supreme Court would
have corrected them. And I applaud the fact that your bill would
correct that by making it clear that if it happened, if the planning
happened in Saudi Arabia, there would still be jurisdiction to deal
with it in the United States.

Chairman SPECTER. Mr. Klingler, any basis for that conclusion,
aside from providing cover for asking the Supreme Court not to
grant cert.?

Mr. KLINGLER. I do not think it was a reasonable view in the
context of this case. You could imagine certain circumstances
where there are extremely indirect effects in the United States,
where it may be relevant that the acts took place abroad and the
harm was abroad. But that was not this case, and that was not the
type of injury that your bill focuses on.

Chairman SPECTER. What do you think, Mr. Bellinger?

Mr. BELLINGER. Well, I am afraid I am going to have to disagree
with my distinguished colleagues. I think the Second Circuit did
have a reasonable interpretation of the law here. It was, in fact,
what others——

Chairman SPECTER. I am not asking about the Second Circuit on
asking that they be on the terrorist list. I am asking about the So-
licitor General’s conclusion that when acts occur outside the United
States and have a direct impact, causality in the United States, if
there is any basis for saying that that is not what the statute cov-
ers as an exception.
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Mr. BELLINGER. Senator, I think the longstanding view of the
U.S. Government—I know you would like to have witnesses from
them and they will tell you—is that the tort exception was in-
tended to be limited to torts inside the United States like traffic
accidents and so forth. The concept of the Foreign Sovereign Immu-
nities Act was to provide very limited jurisdiction against foreign
sovereigns, just as we ourselves do not want to allow the United
States to be opened to suits all around the United States.

Chairman SPECTER. Any legislative history to support what you
just said?

Mr. BELLINGER. I believe there is, Senator. I think that the sug-
gestion was that the tort exception was intended really to cover
traffic accidents and other minor torts by a foreign government
that occur inside the United States. I agree that it is not crystal
clear. That is why I say I think the Second Circuit’s decision, which
joined a number of other circuit courts, was a reasonable interpre-
tation that the tort exception was limited to acts inside the United
States.

Judge SOFAER. But if I might intervene, Senator, the Solicitor
General did not rest her position on that rationale. The Govern-
ment disagreed with the Second Circuit that the tort provision was
limited to minor torts, and they agreed with the plaintiffs that ter-
rorist actions were included in the tort provision.

So the issue is, where a terrorist action which is included in the
tort provision occurs within the United States, can you rationally
say that paying for that terrorist action in a separate tort in Saudi
Arabia is something that Congress would not have intended to in-
clude? And I think you cannot.

Chairman SPECTER. Well, Mr. Klingler, are you prepared to go
as far as Judge Sofaer in criminalizing this conduct and using force
against Federal Government nations?

Mr. KLINGLER. I am not sure quite what the proposal on the
table is, but I would certainly——

Chairman SPECTER. Well, the proposal on the table is to go after
those Saudi princes and bring them back for criminal prosecution.

Mr. KLINGLER. As to the Saudi princes, the proceedings before
the Supreme Court and the state of the litigation is a set of allega-
tions at this point. So I do not think anything has been established
by a court regarding what the nexus is, and I am not familiar with
the factual record enough to have confidence that the allegations
are true or false.

Chairman SPECTER. Enough to support an investigation by the
Department of Justice?

Mr. KLINGLER. I do think, though——

Chairman SPECTER. With a view to a criminal prosecution if
those facts are found?

Mr. KLINGLER. I do think that the powers that Judge Sofaer ad-
dressed are important and legitimate and largely encompassed
today in statutes that do criminalize a range of terrorism-related
and support of terrorism measures. I also think that there is a
range of use of force that both this administration and the prior ad-
ministration have directed that are important and grounded in law.

Chairman SPECTER. Mr. Bellinger, would you go along with any
of Judge Sofaer’s suggestions about criminalizing this conduct?
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Mr. BELLINGER. Well, there are two questions. I think it is a good
idea to have a broader reach of U.S. criminal laws. One of the
things that we found after 9/11 when many of our critics said,
“Why don’t you criminally prosecute these people who did these
things instead of putting them in military commissions?” was that
our criminal laws had very limited reach and did not actually cover
a lot of activities that occur solely outside the United States.

And so, on the one hand, I agree wholeheartedly that we should
expand the reach of our criminal laws to cover certain terrorist acts
that occur wholly outside the United States. But that is a different
question from the immunities of either the governments or of the
officials, and so I would not necessarily suggest that we should
strip senior officials in foreign governments of immunities. Those
immunities protect the United States itself. It is a difficult two-
edged sword with which I sympathize completely that we would
like to hold senior officials accountable in foreign governments. But
if we strip them of their immunities, then we will be risking strip-
ping the immunities of our own senior officials, of our Secretary of
Defense, of our Director of Central Intelligence. It would be very
easy to accuse Leon Panetta or Bob Gates of directing an
extrajudicial killing, and if we strip their immunities, I think that
would be a dangerous thing for all of us.

I agree that the force that the United States has been using is
lawful around the world, but I would be worried about stripping
the immunities of our officials to allow them to be sued in other
countries.

Chairman SPECTER. Well, you have made that clear. You would
say there is an appropriate role for criminalization or use of force,
but not something lesser like limiting immunity, which might boo-
merang.

Mr. BELLINGER. You have summarized my position very well.
Thank you.

Chairman SPECTER. Another comment, Judge Sofaer?

Judge SOFAER. I just wanted to add, Senator, that this is not just
about our criminalizing the conduct of foreign officials for spon-
soring or paying for terrorist acts. The resolution of the Security
Council, 1373—incidentally passed under Chapter 7, which relates
to the use of force—calls on all states themselves to criminalize
this conduct. So the Saudi Government has a duty under this reso-
lution to criminalize the willful provision of funds, and also as sub-
section (d) says, to prohibit their nationals from engaging in the fi-
nancial support of terrorist groups, directly or indirectly. The lan-
guage is very comprehensive.

So, you see, the system is there. The rules are there. And I would
urge the Senate, Mr. Chairman, to take those international rules
that are authoritative and make them a reality by putting them
into U.S. law and reminding the world of their duties, duly adopted
in the Security Council of the United Nations, to criminalize this
conduct. That would be a step in the right direction to give us the
justification, if they do not do it, for following up appropriately.

Chairman SPECTER. Well, that would take a lot more far-reach-
ing action than this legislation urges.

I want to come back for just a minute, before moving on to the
next panel, to the issue which I had raised, and I have just sent
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for the article which I read in the Post this morning, and it touches
on this issue directly and on many others. It is Stuart Taylor’s com-
mentary about judicial usurpation contrasted with judicial review.
And he says that the Court would be wise to leave decision to the
elected branches as opposed to giving their own views. And why
does the Court get away with it? Because they stop short of infuri-
ating the public.

And I think, if the public understood what was happening with
the Saudi princes and with the various charitable fronts, that the
public would be infuriated. I think if the public understood what
happened with the warrantless wiretapping contrasted with the
statute, the Foreign Intelligence Surveillance Act, infuriated; that
the Court declared unconstitutional the Americans With Disabil-
ities Act or the law protecting women against violence, infuriated;
or understood the campaign finance—they do understand a little of
that. The polls are very strong there. Eighty-five percent of the
public dislikes that.

So the answer might be a lot simpler than legislation or Judge
Sofaer’s fancy international law postulates, but find a way to infu-
riate the public or let the public decide whether they are infuriated
or not.

Any ideas of how to do that besides taking at least a modest step
of televising Supreme Court open arguments?

Judge SOFAER. I try not to infuriate anyone, Senator.

Chairman SPECTER. I should have taken your advice.

Any comment, Mr. Klingler or Mr. Bellinger.

Mr. KLINGLER. My only comment would go back to the prior dis-
cussion about the value or not of the executive branch expressing
its views to the courts. I do not want to leave the impression that
the fact that the Solicitor General filed a brief with the U.S. Su-
preme Court in the 9/11 case was improper. I do not think it was.
The Court invited the views of the Solicitor General. That is a very
traditional practice. It is a very valuable role that the Solicitor
General’s office serves in advising the Court. I think in general
they have done an exceptionally good job of that. I think they did
not do an exceptionally good job in this particular brief.

I also think that the role of the executive branch in intervening
in suits where there may be a foreign sovereign interest or a ter-
rorism-related interest is also very valuable, that it can dissuade
the Court from adopting erroneous views—or at least present to
the Court a set of executive branch issues and interests related to
the potential effects on foreign affairs or the construction of the
statutes before the Court. It can characterize the record, and the
Department of Justice and the Department of State have often
served incredibly valuable roles in buttressing our counterterrorism
capabilities by intervening and filing briefs in just that fashion.

Chairman SPECTER. Thank you very much, gentlemen. I appre-
ciate your being here.

Chairman SPECTER. We will turn now to panel two, so if our wit-
nesses will step forward: Mr. Evan Kohlmann, Mr. Matthew
Levitt—OK, so how many witnesses do we have? And Mr. Wolosky.
Would you gentlemen stand, please, for the administration of the
oath? Do you solemnly swear that the testimony you are about to
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give before this Committee will be the truth, the whole truth, and
nothing but the truth, so help you God?

Mr. KOHLMANN. I do.

Mr. WoLOsKY. I do.

Chairman SPECTER. Thank you.

Our first witness on this panel is Mr. Evan Kohlmann, terrorism
consultant to NEFA Foundation, a nonprofit organization to help
expose those who plan, fund, and execute terrorism, particularly Is-
lamic militant organizations. The research has produced one of the
world’s largest and most extensive open-source databases of origi-
nal documents, communiques, and multimedia information con-
cerning terrorism. Mr. Kohlmann is a graduate of the Georgetown
University Edmund Walsh School of Foreign Service and the Uni-
versity of Pennsylvania Law School. Thank you for joining us, Mr.
Kohlmann, and the floor is yours.

STATEMENT OF EVAN F. KOHLMANN, SENIOR PARTNER,
FLASHPOINT GLOBAL PARTNERS, NEW YORK, NEW YORK,
AND INTERNATIONAL TERRORISM CONSULTANT/SENIOR IN-
VESTIGATOR, THE NEFA FOUNDATION

Mr. KOHLMANN. Thank you very much, Senator. Thank you to
you and your staff for extending me the invitation to testify today.

So far today we have talked about legal approaches with regards
to foreign sovereign immunity, and I would like to address the fac-
tual side of this issue, particularly the role of state-sponsored or
really state-directed Saudi Arabian charitable organizations in
funding paramilitary and terrorist organizations. And I take your
point that we need to get the public infuriated about this, and I
think one of the ways to get the public infuriated about this is to
present the facts to them.

Last October, in the midst of a business trip to Bosnia, I passed
the imposing King Fahd mosque in central Sarajevo. The mosque
is, arguably, the major center of pro-Wahabi activism in the region,
and it also serves as the headquarters for the official state-spon-
sored Saudi High Commission for Relief in Bosnia-Herzegovina. In
fact, the impact of the Saudi High Commission can be felt within
only steps of its front door.

In October of 2009, when I was there, the items for sale at the
vendor stall outside the mosque entrance included a crudely made
DVD labeled on one side, “Microsoft Flight Simulator: World Trade
Center Edition,” and on the other, emblazoned with images of
Osama bin Laden and the World Trade Center, along with the title
(in Bosnian), “The Truth about September 11.” This is right outside
the front door of the Saudi High Commission.

Indeed, though it was apparently established for humanitarian
purposes, the Saudi High Commission and its staff in the Balkans
have routinely engaged in behavior which goes far beyond any defi-
nition of religious missionary or relief work. This is particularly
vexing because the Kingdom of Saudi Arabia has freely acknowl-
edged that the Saudi High Commission is “an arm of the Saudi
Government.” The evidence of Saudi High Commission complicity
in providing financing, weapons, and other forms of logistical sup-
port to paramilitary and terrorist groups is quite literally over-
whelming.
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An internal classified memorandum for the Muslim Army of Bos-
nia-Herzegovina Security Service in September 1994 acknowledged
that, “What is interesting regarding the humanitarian organiza-
tion, the Saudi High Commission, in Zenica is that they actually
employ members of the El-Mujahideen Unit, the holy warriors, for-
eign fighters sent to Bosnia.

The ARBiH report added that, “the director of the High Saudi
Commission has well-established cooperation with El-Mujahidin
units in Middle Bosnia.” Upon arresting a Saudi High Commission
staff member in January 1994 in connection with the brutal mur-
der of a British aid worker, Asim Fazlic, the then-chief of police in
Zenica, commented, “One of the strangest elements is that we still
do not know the exact identity of [those] we hold in Zenica. They
are very uncooperative and so far still insist, in spite of their car,
their uniforms, and their weapons, that they are humanitarian aid
workers.”

The U.S. Department of Defense, the Pentagon, has concluded
that “The Saudi High Commission for Relief has provided financial
support to former Arab mujahidin in Bosnia, the types of financial
support included travel to Chechnya and to Afghanistan. At least
one high-profile Saudi High Commission staff member in Bosnia-
Herzegovina, an Algerian national by the name of Saber Lahmar,
has been convicted in Bosnia-Herzegovina for the armed robbery of
an American national for bombings there, was rearrested in Octo-
ber of 2001, and was sent to U.S. military custody in Guantanamo
Bay, Cuba.

Much as the Saudi High Commission was formed by the kingdom
in order to organize NGO and humanitarian fundraising efforts for
Bosnia, the Saudi royal family adopted a similar approach when
confronted with the crisis in Kosovo in 1999. Under the chairman-
ship of Saudi Interior Minister Prince Naif bin Abdulaziz al-Saud,
the kingdom formed the Saudi Joint Relief Committee for Kosovo
and Chechnya.

One of the first decisions by the Kingdom of Saudi Arabia that
drew international scrutiny to the activities of the SJRC was the
curious appointment of its initial director, Saudi national Wael
Jalaidan. Jalaidan, also known as Abul-Hassan al-Madani, was one
of the first Arab mujahideen to join the anti-Soviet jihad in Af-
ghanistan during the 1980°’s. In an interview aired on the Al-
Jazeerah satellite television network in June 1999, bin Laden remi-
nisced about the early days of the jihad in Afghanistan, recalling,
“We and the shaykh [Abdullah Azzam] were in one boat, as is
known to you, together with our brother Wa’il Jalidan.”

In the spring of 2000, U.S. officials sent a confidential memo-
randum to U.N. police forces in Southeastern Europe titled “Secret:
U.S. office only Release to [the U.N. administration in Kosovo].” Ac-
cording to that report, Wael Jalaidan is an associate of Osama Bin
Laden and had directly assisted bin Laden “moving money and
men to and from the Balkans.” As a result, on September 6, 2002,
the U.S. and Saudi Governments announced an unprecedented
joint action to freeze Jalaidan’s assets and to specially designate
him as a supporter of international terrorism. In other words, even
the Saudi Government recognized that the director of their own
state-sponsored charity is an international terrorist.
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One of the biggest problems with this is that there are actual ter-
rorists now, accused terrorists who are attempting to use the state
sovereign immunity exception that appears to apply to Saudi High
Commission and the SJRC in order to serve as a legal shelter for
their own involvement in terrorist activities. One Algerian national
in Guantanamo Bay told the U.S. military interrogators that “the
Saudi High Commission could not be bad because it was run by the
Saudi Royal Family.”

Even former staff members of quasi-private NGO’s operating
under the umbrella of the SJRC in Kosovo—such as the Al-
Haramain Islamic Foundation—have attempted to use the SJRC’s
official status with the Saudi Government to provide sovereign im-
munity.

Guantanamo Bay detainee Yemeni national Jamal Mohammed
Alawi Mar’i complained during a Pentagon ARB hearing, “The Al
Haramayn organization is a governmental agency. How [can] it [be]
classified as nongovernmental and the person in charge is the Min-
ister of the [Islamic Affairs]?”

Another Guantanamo detainee—an unnamed Jordanian who has
lived in Pakistan since 1985—was also indignant when it came to
charges that the Al-Haramain Foundation was involved in sup-
porting terrorist activities: “If you consider al-Haramayn as a ter-
rorist organization you should talk to Saudi Arabia, because Saudi
Arabia was the country that established al-Haramayn. Its presi-
dent is the royal prince there. Why don’t you go over there and ask
him? This is something you need to take up with Saudi Arabia.”

These are the words of a Guantanamo Bay detainee, and these
statements raise serious questions about the wisdom of allowing
any form of sovereign legal immunity for employees or officials rep-
resenting the Saudi High Commission, the Saudi Joint Relief Com-
mittee, or the various charitable organizations working under their
diplomatic umbrella. This is especially the case when said class of
employees and officials is known to include a variety of accused
international terrorists, uncontested paramilitary combatants,
Guantanamo Bay detainees, and, in the case of Wael Jalaidan,
even a close friend of Osama bin Laden.

Thank you very much, Senator.

[The prepared statement of Mr. Kohlmann appears as a submis-
sion for the record.]

Chairman SPECTER. Thank you, Mr. Kohlmann.

We had planned to have Mr. Matthew Levitt present today. He
is a senior fellow at the Washington Institute for Near East Policy,
and he is testifying in New York. The trial started on Monday and
had been expected to conclude so that he could have been here, but
it has been carried over. But his full testimony will be made a part
of the record.

[The prepared statement of Mr. Levitt appears as a submission
for the record.]

Chairman SPECTER. We turn now to Mr. Lee Wolosky, partner in
the law firm of Boies, Schiller & Flexner; had been director for
transnational threats on the National Security Council staff during
the administration of both President Clinton and President George
W. Bush; served as co-director of the Council on Foreign Relations

VerDate Nov 24 2008  09:45 Feb 24, 2011 Jkt 064296 PO 00000 Frm 00025 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\64296.TXT SJUD1 PsN: CMORC



20

Task Force on Terrorism Financing; a bachelor and law degree
from Harvard.

Thank you for joining us, Mr. Wolosky, and we look forward to
your testimony.

STATEMENT OF LEE S. WOLOSKY, PARTNER, BOIES, SCHILLER
& FLEXNER LLP, NEW YORK, NEW YORK

Mr. WoLosKY. Mr. Chairman, thank you for inviting me to tes-
tify today before you and also for your leadership on an issue of sig-
nificant importance to our country: deterring financial to inter-
national terrorist organizations. I have had the opportunity to con-
sider these issues both as a National Security Council official and
now as a lawyer in private practice.

Along with the threat of governmental fines and sanctions, the
prospect of substantial civil damages can deter deep-pocketed cor-
porations or individuals from doing business with terrorist organi-
zations. In this way, civil litigation against financiers of terrorism
can advance important public policy interests of the United States.

As discussed by other panel members, S. 2930 expands excep-
tions available to private plaintiffs under the Foreign Sovereign
Immunities Act. It also amends the Antiterrorism Act of 1991 by,
among other things, expressly imposing liability on those who aid
and abet acts of international terrorism and by making defendants
in such suits subject to the personal jurisdiction of Federal district
courts to the maximum extent permitted by the Constitution. In
these ways, it expands the remedies available to victims of inter-
national terrorism seeking redress in U.S. courts.

To illustrate why and how civil litigation can supplement the
tools available to U.S. policymakers and governmental enforcement
efforts in particular in deterring the financing of terrorism, I will
focus my remarks, at the staff’s request, on two cases concerning
with which I have had personal responsibility as a lawyer in pri-
vate practice. The first cases involved Arab Bank, PLC, and the
second involves Chiquita Brands International.

Arab Bank is a large, international financial institution based in
Amman, Jordan. In 2004, six families of Americans injured or
killed in Palestinian terrorist attacks in the territories filed a law-
suit against Arab Bank in Federal court in New York, where Arab
Bank has offices, seeking $875 million in damages. The suit alleged
that Arab Bank had served as paymaster for a dedicated program
providing financial support originating from a Saudi Arabian entity
called the Saudi Committee in Support of the Intifadeh Al Quds to
the families of Palestinian suicide bombers and other terrorists
who committed or attempted to commit terrorist acts that killed
American citizens (and others). Other lawsuits making similar alle-
gations followed.

According to these lawsuits, the funds were disbursed to Arab
Bank accounts opened in the name of beneficiaries and available
at local Arab Bank branches in the Palestinian territories. Such
payments are alleged to have served as incentives to would-be ter-
rorists who could take comfort in knowing that their families would
receive financial support if they attempted to commit a terrorist
act. Beneficiary families are alleged to have received over $5,000
each.
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The ongoing civil litigation against Arab Bank supplements ac-
tions taken by U.S. regulatory and enforcement authorities. In
2005, Federal agencies levied a $24 million fine against Arab Bank.
This amount pales in comparison to the $32 billion in assets that
Arab Bank possessed at the time.

The $24 million U.S. Government fine against Arab Bank has
proven to be inadequate, in my judgment. Just this week, on Mon-
day, a Federal judge sanctioned Arab Bank for refusing to turn
over relevant bank records. Significantly, Arab Bank continues to
do lucrative business in New York through correspondent banking
relationships with major U.S. financial institutions, while refusing
to provide compensation to those harmed by its conduct and while
continuing to defy U.S. courts.

A trial date in the civil cases against Arab Bank will likely be
set for 2011. The bank faces the prospect of civil damages that
could be a large multiple of the amount of U.S. Government fines
levied against it to date.

The Chiquita case provides another example of how civil litiga-
tion may complement U.S. Government enforcement actions.
Chiquita has admitted to providing financial support to the United
Self-Defense Forces of Colombia, the AUC, which the State Depart-
ment designated a foreign terrorist organization in 2001. It specifi-
cally admitted to making payments of $1.7 million from 1997 to
2004. Chiquita has also admitted providing payments to the Revo-
lutionary Armed Forces of Colombia, the FARC, which, like the
AUQC, is on the State Department’s list of foreign terrorist organiza-
tions.

In 2007, Chiquita pleaded guilty to engaging in transactions with
a specially designated global terrorist and agreed to pay $25 mil-
lion in fines to the U.S. Government. That year, Chiquita had an-
nual revenues of $4.5 billion. Soon after the guilty plea, families of
hundreds of Colombian and American victims killed by the AUC
and the FARC filed lawsuits against Chiquita in U.S. courts. These
suits demonstrate the deterrent role that civil litigation can play
against the financing of terrorism: Chiquita faces potentially sig-
nificant civil damages as a result of the civil litigation—far in ex-
cess of the $25 million it agreed to pay as the result of U.S. Gov-
ernment enforcement actions.

In sum, financial institutions, corporations, charitable organiza-
tions, and other large entities may continue to provide material
support for terrorist organizations until it 1is financially
unpalatable for them to do so. Although Government fines and
sanctions are clearly an integral part of the effort to stem the flow
of funds to terrorist groups, civil litigation can substantially en-
hance the financial consequences that such entities face. This pro-
posed bill will make it easier for litigants to sue those who provide
support to terrorists who Kkill or injure Americans. It will thereby
help to deter future such conduct.

Thank you very much.

[The prepared statement of Mr. Wolosky appears as a submission
for the record.]

Chairman SPECTER. Thank you, Mr. Wolosky.

You say the litigation against Chiquita was an effective deter-
rent. Why do you think that?
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Mr. WoLosKY. Mr. Chairman, we do not yet know whether the
litigation against Chiquita will prove to be an additional deterrent
to the Government fines imposed against Chiquita for——

Chairman SPECTER. Well, is Chiquita in a situation where they
were likely to repeat that conduct?

Mr. WoLosKY. I do not believe so.

Chairman SPECTER. Very different from al Qaeda rummaging out
there, threatening to do more and doing more.

Mr. WoLOsKY. I think that is a fair statement. Mr. Chairman, if
I may, I think that the deterrent effects relates not only to specific
conduct in specific countries around the world with respect to spe-
cific terrorists, but also to the system of internal controls that a
corporation does or does not put in place.

Chairman SPECTER. Mr. Kohlmann, you commented about a $24
million fine, and you talk about other litigation pending against
Arab Bank. How many fines or judgments have there been, to your
knowledge, against terrorists linked with al Qaeda?

Mr. KOHLMANN. Excuse me, Senator. I think that was actually
Mr. Wolosky who said that. Am I correct?

Mr. WOLOSKY. Yes, I described the AB, both enforcement actions
and the civil litigation against Arab Bank. Arab Bank is alleged to
have provided support principally to Palestinian terrorist organiza-
tions, specifically Hamas.

Chairman SPECTER. Well, how about as to al Qaeda? Any litiga-
tion, fines, or judgments as to al Qaeda?

Mr. WoLOsSKY. If you are asking with respect to the formal finan-
cial system, of which Arab Bank obviously is a part, al Qaeda pre-
sents a very different case. Unlike Palestinian groups which have
raised money openly and notoriously in certain parts of the Muslim
world, the financing for al Qaeda has been more indirect, and it
frequently has not involved, or at least clearly involved, the flow
of funds through the formal financial system in a way that funds
would be clearly designated or earmarked for al Qaeda or, to draw
a parallel to the Arab Bank case, to the beneficiaries, to family
members of terrorist operatives.

Chairman SPECTER. The 9/11 Commission Staff Monograph on
Terrorist Financing found al Qaeda was funded to the tune of ap-
proximately $30 million per year by divisions of money from Is-
lamic charities. What can be done to communicate that import with
the imprimatur of the 9/11 Commission to the American public to
understand what is happening? Mr. Kohlmann, any ideas?

Mr. KOHLMANN. Senator, I think one of the ways is showing
what this money is actually paying for. At my company up in New
York, we have been doing research recently about how the banking
system continues to be used by al Qaeda to fund training camps,
and, unfortunately, the evidence is out there. We have the actual
bank accounts in Pakistan that are being used by al Qaeda and its
allies to fund the training camps. And if you show people the bank
account numbers and you show video of the training camps, where
you have people literally shooting at targets marked “USA,” you
have little kids under the age of 5 years old getting dressed up in
uniforms and being made into warriors, that has a tremendous im-
pact on people.

I think the point is when it is dollars and cents——
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Chairman SPECTER. Can you tell me how it is having a tremen-
dous impact on people?

Mr. KOHLMANN. Well, if you can actually see the images of the
people getting trained

Chairman SPECTER. Who can see the images?

Mr. KOHLMANN. Well, the evidence is out there, unfortunately. 1
just do not think that——

Chairman SPECTER. Out there, but has it been displayed by the
news media, which is the way people get information?

Mr. KOHLMANN. That is one way, Senator, but I think that the
State Department and other branches of the U.S. Government also
have a role here in terms of making sure that this information is
not only available to the news media but it is directly available to
the public. Unfortunately, this is not secret evidence.

Chairman SPECTER. Well, directly available does not mean they
get it.

Mr. KOHLMANN. No. But I think if you can present it to their—
a lot of people do not believe this because they cannot see it, and
a lot of this evidence that is out there is actually open-source infor-
mation. It is not secret. It is not classified. There is no reason why
the U.S. Government should not be putting money and effort into
broadcasting those kind of facts to the public.

I think ultimately if you are talking about bank account numbers
alone, you are not going to get a lot of excitement from the U.S.
public. You are not going to get a great degree of understanding.
If you show people what this money is paying for, the murder of
innocent people, training little kids to fight in combat, then all of
a sudden I think it becomes much more clear, No. 1, why it is so
important to crack down on charities or other institutions that mis-
use humanitarian fundraising.

Chairman SPECTER. Let me move to some other factual findings
here. The Saudi High Commission, according to U.S. Government
sources, was involved in financing al Qaeda members to attack the
U.S. embassies in Bosnia in 1997. To what extent was that pub-
licized?

Mr. KOHLMANN. As far as I know, Senator, it has not been pub-
licized at all, nor has the fact that the SJRC was raided in 1999
and 2000 for its role in attempting to assassinate—or the role of
its staff attempting to assassinate Western diplomats.

Chairman SPECTER. Well, you took my question and added an-
other illustration. Has that been publicized?

Mr. KOHLMANN. To my knowledge, Senator, it has not been pub-
licized—not well publicized, certainly. It is available if you know
where to look, but, you know, that would take some digging.

Chairman SPECTER. It is available if you know where to go to
look. People do not go to look.

Mr. KOHLMANN. I agree, Senator.

Chairman SPECTER. Unless it is spoon-fed on MSNBC.

Mr. KOHLMANN. I agree, Senator. That is one of the issues and
that is one of the reasons why I think the U.S. Government in its
own interests should be out there publicizing this information. If
we simply say that an organization is a terrorist group or if we
simply say it is a front for terrorism, that is not the same thing
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as saying this group provided the money and means for individuals
to attempt to blow up the U.S. embassy in Sarajevo.

Chairman SPECTER. OK. Let me move to another factual matter
which is of concern. Wiretap summaries obtained from the Inter-
national Criminal Tribunal for Former Yugoslavia revealed that
members of al Qaeda mujahideen in Bosnia were directed to pick
up funds for the Saudi High Commission. A UN-sponsored resolu-
tion further determined that the Saudi High Commission trans-
ferred in excess of $120 million to the Third World Relief Agency
between 1992 and 1995.

Any publicity on that, Mr. Wolosky, that you know about?

Mr. WoLOSKY. Not that I am aware of, Mr. Chairman. I would
point out that the sort of framework of financing that you have de-
scribed and that Mr. Kohlmann has described with respect to so-
called Saudi charities is one that has been employed in many parts
of the world to provide support to Islamic extremist movements.
And, in fact, as I described in my testimony, there was and may
still be a similar Saudi entity that provided support to Palestinian
terrorist organizations such as Hamas. In that case, unlike perhaps
in some of these other cases, they used a bank that happened to
have had offices in New York City and was, therefore, subject to
the personal jurisdiction of Federal courts by civil litigants who
chose to sue it in New York.

One of the points that I would make about the proposed legisla-
tion is that it expands personal jurisdiction over individuals or or-
ganizations that are accused of financing terrorism to the max-
imum extent allowed by the Due Process Clause. So in that respect,
it is doing a great service to the victims who in the future may not
be so lucky as to find an entity doing business in New York.

Chairman SPECTER. What publicity has been given, to your
knowledge, to the International Islamic Relief Organization which
has financed terrorist activities?

Mr. WoLOSKY. In a narrow circle of people who follow these
things closely, which includes me and Evan and a few others, a fair
degree. But to your point, in the broader American public, not
enough.

Chairman SPECTER. So Evan and I are pretty much convinced.

Mr. WoLOSKY. Yes. It is the rest of us that we need to

Chairman SPECTER. What is that?

Mr. WoLOsKY. To your point, it is the rest of the country that
needs to get educated.

Chairman SPECTER. Well, that is a big part of the jobs that all
of us have, and I think if the public was aware of what is going
on, that would pass the infuriating test which I referred to earlier,
adopting Stuart Taylor’s approach to getting something done, get-
ting judicial restraint, permit a case like this to go forward, and at
least be heard extensively in a courtroom.

Anything either of you gentlemen would like to add at this point?

[No response.]

Chairman SPECTER. Thank you very much. That concludes the
hearing.

Mr. %OHLMANN. Thank you, Senator.

Mr. WoLosky. Thank you.

[Whereupon, at 11:31 a.m., the Subcommittee was adjourned.]

[Submissions for the record follow.]

VerDate Nov 24 2008  09:45 Feb 24, 2011 Jkt 064296 PO 00000 Frm 00030 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\64296.TXT SJUD1 PsN: CMORC



VerDate Nov 24 2008

25

AUTHENTICATED
U5, COVEANMENT
INFORMAT (DN

P,

SUBMISSIONS FOR THE RECORD .

1111 CONGRESS
LR S, 2930

To deter terrorism, provide justice for victims, and for other purposes.

IN THE SENATE OF THE UNITED STATES

DECEMBER 23, 2009
Mr. SrECTER (for himself, Mr. SCHUMER, and Mr. GRAHAM) introduced the
following bill; which was read twice and referred to the Committee on the
Judiciary

A BILL

To deter terrorism, provide justice for vietims, and for other
purposes.

[y

Be 11 enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE. ‘

This Act may be cited as the “Justice Against Spon-
sors of Terrorism Act”.

SEC. 2. FINDINGS AND PURPOSE.
(a) FINDINGS.—Congress finds the following:

(1) International terrorism is a serious and

el S T = T . S S B S ]

deadly problem that threatens the vital interests of
10 the United States.
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2

1 (2) The Constitution confers upon Congress the
2 power to punish crimes against the law of nations
3 and to carry out the treaty obligations of the United
4 States, and therefore Congress may by law impose
5 penalties relating to the provision of material sup-
6 port to foreign organizations engaged in terrorist ac-
7 tivity, and allow for victims of international ter-
8 rorism to recover damages from those who have
9 harmed them.

10 (3) International terrorism affects the inter-
11 state and foreign commerce of the United States by
12 harming international trade and market stability,
13 and limiting international travel by United States
14 citizens as well as foreign visitors to the United
15 States.

16 (4) Some foreign terrorist organizations, acting
17 through affiliated groups or individuals, raise signifi-
18 cant funds outside the United States for conduct di-
19 rected and targeted at the United States.
20 (6) Foreign organizations that engage in ter-
21 rorist activity are so tainted by their criminal con-
22 duet that any contribution to such an organization
23 facilitates that conduct.
24 (6) The imposition of civil liability at every
25 point along the causal chain of terrorism is nee-

*S 2930 IS
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3

1 essary to deter the flow of terrorism’s lifeblood,
2 money. As recognized by Judge Richard Posner in
3 Boim v. Holy Land Foundation for Relief and De-
4 velopment, Nos. 05-1815, 05-1816, 05-1821, 05—
5 1822,  F.3d __ (7th Cir. 2008) (en bane), ‘“‘Dam-
6 ages are a less effective remedy against terrorists
7 and their organizations than against their financial
8 angels . . . suits against financiers of terrorism can
9 cut the terrorists’ lifeline.” Moreover, the statute of
10 limitations for such claims must be extensive for
11 such claims, for as the Seventh Circuit notes, “Seed
12 money for terrorism can sprout acts of violence long
13 after the investment”.

14 {7) The reasoning and decision of the United
15 States Court of Appeals for the Seeondk Circuit in In
16 Re: Terrorists Attacks on September 11, 2001, 538
17 F3d 71 (8d Cir. 2008) undermine important
18 counter-terrorism policies of the United States, by
19 affording undue protection from civil liability to per-
20 sons, entities and states that provide material sup-
21 port or resources to foreign terrorist organizations,
22 and by depriving victims of international terrorism
23 of meaningful access to court to seek redress for
24 their injuries.

*S 2930 IS
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4

1 (8) Persons, entities or states that knowingly or
2 recklessly contribute material sﬁpport Or Tesources,
3 directly or indirectly, to persons or organizations
4 that pose a significant risk of committing acts of
5 terrorism that threaten the security of United States
6 nationals or the national security, foreign policy, or
7 economy of the United States, necessarily direct
8 their conduct at the United States, and should rea-
9 sonably anticipate being haled into court in the
10 United States to answer for such activities.

11 (9) The United States has a vital interest in
12 providing persons and entities injured as a result of
13 terrorist attacks committed within the United States
14 with full access to court to pursue civil claims
15 against persons, entities, or states that have know-
16 ingly or recklessly provided material support or re-
17 sources, directly or indirectly, to the persons or or-
18 ganizations responsible for their injuries.

19 (b) Purrose.—The purpose of this Act is to provide
20 civil litigants with the fullest possible basis, consistent

o]
ok

with the Constitution, to seek relief against persons, enti-

[N
3%

ties and foreign states, wherever acting and wherever they

S
W

may be found, which have provided material support or

N
S

resources, directly or indirectly, to foreign organizations

3]
w

that engage in terrorist activities.

*S 2930 IS

VerDate Nov 24 2008  09:45 Feb 24, 2011 Jkt 064296 PO 00000 Frm 00034 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\64296.TXT SJUD1 PsN: CMORC

64296.004



29

5
1 SEC. 3. FOREIGN SOVEREIGN IMMUNITY,

2 (a) EXCEPTIONS.—Section 1605(a)(5) of title 28,
3 United States Code, 1s amended—

4 (1) in the matter before subparagraph (A),
5 by—

6 (A) inserting “in tort” after ‘in which
7 money damages are sought”’;

8 (B) inserting ‘‘regardless of where the un-
9 derlying tortious act or omission is committed,
10 and to include without limitation any tort claim
11 in relation to an act of extrajudicial killing, air-
12 craft sabotage, hostage taking, terrorism, or the
13 provision of material support or resources (as
14 defined in section 2339A of title 18) for such
15 an act, or any claim for contribution or indem-
16 nity in relation to a claim arising from such an
17 act,” after “United States”’; and

18 (C) striking “and caused by the tortious
19 act or omission of that foreign state or of any
20 official or employee of that foreign state while
21 acting within the scope of his office or employ-
22 ment”’; and
23 (2) in subparagraph (A), by inserting “, subject
24 to the limitations of international and other gov-
25 erning law and fundamental precepts of humanity,”
26 after “function”.
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6
1 (b) EFFECTIVE DATE.—The amendments made by
subsection (a) shall apply retroactively to—
(1) all proceedings pending in any court at the
date of enactment of this Act as provided in sub-
section (¢) and commenced after the date of enact-

2

3

4

5

6 ment of this Aet; and
7 (2) dismissed actions as provided in subsection
8

9

{d).

(¢) PENDING ACTIONS.—With respect to any action
10 that—
11 (1) was brought under section 1605(a)(5) of
12 title 28, United States Code, before the date of the
13 enactment of this Act;
14 (2) relied upon said provision as establishing
15 subject matter jurisdiction; and
16 (3) as of such date of enactment, is before the
17 courts in any form, including on appeal or motion
18 under rule 60(b) of the Federal Rules of Civil Proce-
19 dure;

20 that action shall, on motion made by plaintiffs to the court
21 where the action is then pending, be given effect as if the
22 action had originally been filed under section 1605(a)(5)
23 of title 28, United States Code, as amended by this Act.
24 (d) DISMISSED ACTIONS.

25 that—

With respect to any action
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7
(1) was brought under section 1605(a)(5) of
title 28, United States Code, before the date of the
enactment of this Aect;
(2) relied upon said provision as establishing
subject matter jurisdiction; and
(3) has been finally dismissed on the grounds
that said provision did not provide a basis for sub-
ject matter jurisdiction in relation to claims arising
from an act of terrorism;
that action shall, on motion made by plaintiffs to the
United States district court where the action was origi-
nally filed, be reinstated.
SEC. 4, JURISDICTION OVER FOREIGN STATES FOR AC-
TIONS OF FOREIGN OFFICIALS.

{a) IN GENERAL.—Section 1604 of title 28, United
States Code, is amended by inserting at the end the fol-
fowing:

“Except as provided under section 16054, any claim
based on an act 0'; omission of an official or employee of
a foreign state or of an official or employee of an organ
of a foreign state, while acting within the scope of his of-
fice or employment, shall be asserted against the foreign

state or organ of the foreign state.”.

o5 2930 IS
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(b) ErreECTIVE DATE.

The amendment made by

this section shall apply to all proceedings commenced after

the date of enactment of this Act,

SEC. 5. AIDING AND ABETTING LIABILITY UNDER THE
ANTI-TERRORISM ACT OF 1991.

(a) IN GENERAL.—Section 2333 of title 18, United
States Code, is amended by adding at the end the fol-
lowing:

“(d) LABILITY.~In a suit arising under subsection
{a) of this section, liability may be asserted as to the per-
son or persons who eommitted such act of international
terrorism or any person or entity that aided, abetted, pro-
vided material support or resources (as defined in Section
2339A(b)(1) of this title) to, or conspired with the person
or persons who committed such an act of international ter-
rorism.

‘“(e) NON-APPLICABILITY OF DOCTRINE OF CrLAIM
PRECLUSION.—Any action that seeks recovery under this
chapter, as amended, for conduct that was the basis of
a previous suit dismissed for lack of subject matter juris-
diction under the Foreign Sovereign Immunities Act (28
U.S.C. 1330, 1602 et seq.), shall not, to that extent, be
subject to dismissal under the doctrine of claim pre-

clusion.”.

+S 2930 IS
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(b) ErFECTIVE DATE.~—This amendment shall apply
retroactively to all proceedings pending in any form on the
date of enactment of this Act and to all proceedings com-
menced after the date of enactment of this Act.

SEC. 6. JURISDiCTION UNDER THE ANTI-TERRORISM ACT
OF 1991.

(a) IN GENERAL.—Section 2334 of title 18, United
States Code, is amended by inserting at the end the fol-
lowing:

“(e) JUrISDICTION.—The district courts shall have
personal jurisdiction, to the maximum extent permissible
under the Fifth Amendment of the United States Con-
stitution, over any person who aids and abets an act of
international terrorism or who provides material support
or resources as set forth in sections 2339A, 23398, or
2339C of this title, for acts of international terrorism in
which any national of the United States suffers injury in
his or her person, property or business by reason of such
an act in violation of section 2333 of this title.”.

(b) E¥recTIVE DATE.

The amendment made by
this section shall apply retroactively to all proceedings
pending in any form at on date of enactment of this Act
and to all proceedings commenced after the date of enact-

ment of this Act.

*§ 2930 IS
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SEC. 7. LIABILITY FOR GOVERNMENT OFFICIALS UNDER
THE ANTLTERRORISM ACT OF 1991.

(a) IN GENERAL.—Section 2337 of title 18, United
States Code, is amended to read as follows:

“SEC. 2337, SUITS AGAINST GOVERNMENT OFFICIALS.

“No action shall be maintained under section 2333
of this title against the United States, an agency of the
United States, or an officer or employee of the United
States or any agency thereof acting within his or her offi-
cial capacity or under color of legal authority.”.

(b) ErPFECTIVE DATE-—The amendment made by
this section shall apply retroactively to all proceedings
pending in any form on the date of enactment of this Act
and to all proceedings commenced after the date of enact-
ment of this Act.

SEC. 8. STATUTE OF LIMITATIONS UNDER THE ANTI-TER-
RORISM ACT OF 1991.

(a) IN GENERAL—Section 2335 of title 18, United
States Code, is amended—

(1) in subsection (a), by striking “four years”
and inserting “10 years’’; and

(2) in subseetion (b), by striking “four years”
and inserting “10 years”.

(b) ErrrcrTivE DATE.—The amendment made by
this section shall apply retroactively to all proceedings

pending in any form on the date of enactment of this Act

*S 2930 IS
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and to all proceedings ecommenced after the date of enact-
ment of this Aect.

(¢) EFFECT ON DISMISSED CAUSES OF ACTION.—
Any private civil action arising from a violation of the
Anti-Terrorism Act of 1991—

(1) that was dismissed as time barred prior to
the date of enactment of this Act; and

(2) which would have been timely filed pursuant
to section 2335 of title 18, United States Code, as
amended by this section, may be refiled not later
than 90 days after the date of enactment of this

Act.

SEC. 9. SEVERABILITY.

If any provision of this Act or the amendments made
by this Aet or the application thereof to any person or
circumstance is held invalid, the remainder of this Act,
the amendments made by this Aet, or the application
thereof to other persons not similarly situated or to other

cireumstances shall not be affected by such invalidation.

O
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Testimony of John B. Bellinger HI
Partner, Arnold & Porter LLP
and Adjunct Senior Fellow in International and National Security Law,
Council on Foreign Relations

United States Senate Committec on the Judiciary, Subcommittee on Crime and Drugs
July 14,2010

Mr. Chairman, Ranking Member Sessions, thank you for inviting me to appear before
you today to address Senate Bill 2930, entitled the “Justice Against Sponsors of Terrorism Act.”
This bill seeks to address some very difficult issues relating to the sovereign immunity of foreign
governments that have been the subject of intensive discussion and debate through the years
within the United States Government, in U.S. courts, and in the general public, regarding the
most appropriate and effective ways to address acts of terrorism when U.S. persons are victims
and wish to seck redress in U.S. courts.

[ have had the opportunity to consider the issues related to the immunity of foreign
governments from several perspectives during my career, including as Counsel for National
Security Matters in the Justice Department’s Criminal Division during the {990s, as Legal
Adviser to the National Security Council at the White House from 2001-2005, and as the Legal
Adviser for the U.S. Department of State from 2005-2009. in addition to my current work in
private legal practice at Arnold & Porter, 1 am currently an Adjunct Senior Fellow in
International and National Security Law at the Council on Foreign Relations, where { am
directing a project on international justice. I have thus through the years focused on the hard
issue of what the role of U.S. courts should be with respect to the alleged wrongful conduct of
foreign governments where U.S. persons suffer as the result of terrorist acts.

Needless to say, my sympathies arc with the victims of international terrorism, especially
with the families of victims of the horrific 9-11 attacks. | was in the White House Situation
Room on September L1 and witnessed the attacks and our government’s response first hand. 1
have met with the familics of numerous victims of terrorist attacks, including the families of 9-11
victims and of State Department officials killed in the bombings of our embassies in Kenya and
Tanzania. | share the desire of these families to ensure that those responsible for these acts of
terrorism are held accountable, and { spent considerable amounts of time while at the White
House and the Statc Department working on compensation plans for victims of terrorism.

The bill before the Judiciary Committee, S. 2930, would amend the Foreign Sovercign
Immunitics Act (FS1A) to permit individuals to bring tort claims against foreign governments in
U.S. courts based on a foreign government’s acts of tcrrorism or material support of terrorism
anywhere in the world that causc injury or damage to or loss of property in the U.S. Lam not
here to take a position on the bill, but instead to draw on my experience to raise several issues for
the Committee’s consideration.

Congress Should Be Cautious When Creating New Exceptions to Accepted International Law
Principles of Foreign Sovereign Immunity Codified in the FSIA

m
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Sovereign immunity is a centuries-old doctrine of customary international law that
affords sovereign states immunity from being sued in the courts of other states. This long-
recognized principle developed by common consent among nations because generally granting
immunity is in each nation’s interest.” The Supreme Court has long recognized that sovereign
immunity is an important intcrnational legal principle that should be recognized by U.S. courts.?

The FSIA, as currently enacted, is the result of decades of difficult debate on the
circumstances in which U.S. courts should be available to private litigants to seek redress from
foreign governments. It provides the sole basis for obtaining jurisdiction over a foreign state in a
civil case brought in a U.S. court. In this respect, immunity for sovereign nations against suits in
U.S. courts has a long history and is based on the principle that conflicts with forcign nations are
generally more effectively addressed through diplomatic efforts and other means rather than
through U.S. domestic judicial proceedings.” When Congress enacted the FSIA in 1976, it
recognized the importance of these historic principles of international law. The Senate Judiciary
Committee noted during its consideration of the relevant bill that it was intended to codify
principles of international law." President Gerald Ford stated in his signing statement for FSIA
that “This legislation, proposed by my Administration, continucs the long-standing commitment
of the United States to seek a stable international order under law.™ The Supreme Court has also
recognized that the FSIA represents the “codification of international law at the time of the
FSIA’s enactment,” and certain “pre-existing” exceptions to sovercign immunity “recognized by
international practice.”

While the FSIA has been amended several times since 1976, in each case, amendments
have been developed with caution, in light of the serious consequences of opening U.S. courts to
additional litigation against foreign governments.

The public debate about expansions of U.S. jurisdiction has included concerns about the
consistency of amendments with international law; the consequences for the United States in
terms of reciprocal treatment in foreign courts and the increase in litigation relating to U.S.
Government conduct overseas; and the unintended consequences of possible FSIA amendments
for litigation here against U.S. allies for conduct that our Executive and Legislative Branches

' Republic of Philippines v. Pimentel, 553 U.S. 851, 128 S. Ct. 2180, 2190 (2008); see also Schooner Exch. v.
MeFaddon, 1§ US. 116, 135-36 (1812); Republic of Austria v. Altmann, 541 U.S. 677, 688 (2004).

2 Permanent Mission of India to the United Nations v. City of New York, 551 U.S. 193, 197 (2007); see also
Schooner Exch., 11 U.S. at 136-36.

* Pimentel, 128 S. Ct. at 2189-2190 (“The doctrine of foreign sovereign immunity has been recognized since early in
the history of our Nation. It is premised upon the perfect equality and absolute independence of sovereigns, and the
common interest impelling them to mutual intercourse.”) (internal quotation omitted).

*S.REP. NO. 94-1310, at 9 (1976).

> Presidential Statement on Signing the Foreign Sovereign Immunities Act of 1976, 12 WeEKLY COMP. PRES, DOC.
1554 (Oct. 22, 1976).

8 Permanent Mission of India, 551 U.S. at 199-200.

{21
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would not view as problematic or would view as inappropriate for judicial review because of the
friction that could be created in U.S. foreign refations as the result of U.S. courts engaging in
matters that are most appropriately handled by other branches of the U.S. Government.

Thus, when an cxception was written into the FSIA in 1996 to permit additional litigation
for acts of terrorism, the amendment was written narrowly so as to limit the potential additional
litigation to those countries that had been determined by the President to have repeatedly
provided support for acts of international terrorism.” This solution balanced the desire to add a
remedy in U.S. courts for victims of terrorism with the legal and diplomatic concerns raised by
the Executive Branch relating to additional litigation in U.S. courts against foreign governments.

[ would note, however, that even this targeted amendment of the FSIA to permit litigation
against U.S.-designated state sponsors of terrorism is not consistent with generally accepted
principles of international law regarding sovereign immunity, which provides no such exception.
Moreover, the U.S. Government’s decision to enact its own exception to these principles based
on an internal U.S. Government judgment of which governments “sponsor terrorism’ has
resulted in other governments” labeling the United States a terrorist government and has made
our government agencies and employees potential targets for litigation in foreign courts. The
same kinds of reciprocity concerns should apply to the Senate’s consideration of S. 2930.

In this respect, [ must emphasize that [ am not advocating that the U.S. Congress should
repeal the FSIA’s current exception to immunity for state sponsors of terrorism. Rather, 1 am
highlighting that a decision to derogate further from the customary international law of sovereign
immunity would weaken substantially our arguments against other governments taking
analogous action against the United States.

Beyond that, however, | would urge the Committee to consider whether there are any
unintended consequences to the legislation. For example, courts had previously interpreted
FSIA’s tort exception to requirc that the tortious act or omission be committed within the United
States.® By cxpanding this narrowly crafted exception to apply to tortious acts wherever they
occur so long as there is injury or damage to or loss of property in the U.S., the bill could
potentially have two distinct consequences.

First, although the provision expanding the tort cxception to include certain terrorist acis
outside the United States was drafted with specific countries in mind, it could potentially be used
to bring suits against other nations, including cven close U.S. allies like Israel, if their actions
outside the U.S. result in personal injury or loss of property in the U.S. For instance, it is
conceivable that this bill could remove Afghanistan’s immunity from suit for a military action in
Afghanistan, or Isracl’s immunity from suit for a security action in Gaza, that results in personal

728 U.S.C. §1605A (2008) (amending and recodifying original enactment at 28 U.S.C. § 1605(a)(7) (1996)).

* Argeniine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 441 (1989) (rejecting the argument that
domestic effects of a foreign state’s tortious conduct abroad satisfy the exception because, in contrast to the FSIA’s
commercial activity exception, the tort exception “makes no mention of “territory outside the United States” or of

“direct effects’ in the United States.™; vee also dsociacion de Reclamantes v. United Mexican States. 735 F.2d 1517,

1525 (D.C. Cir. 1984) (“the entire tort” committed by the foreign state must “have occurred here”).

{3]
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injury or loss of property by an Afghan or Palestinian family member in the U.S. Lawsuits have
already been brought against Isracli officials in U.S. courts for alleged extrajudicial killings in
Gaza, and this bill could potentially remove the immunity of the state of Israel itself.’

Second, this cxtraterritorial reach could be expansively interpreted as extending to classic
torts such as negligence leading to injury, instead of being limited to terrorism. The phrase
“including without limit any tort claim™’ could generate a flood of litigation in U.S. counts for
traditional torts committed abroad by any country in the world or their officials if the torts in
question cause injury or damage to or loss of property in the U.S. It is therefore imperative that
Congress act cautiously in considering amendments to the FSIA,

Additional Considerations Regarding Reciprocity

Apart from these general considerations, I believe that Congress should be particularly
cautious at this time when considering amendments to the Foreign Sovereign Immunitics Act.
The U.S. is engaged internationally in two wars and countless efforts to protect our country from
terrorist attacks. U.S. agencies are engaged in necessary acts of lethal force in distant parts of the
world. Congress should carcfully consider the risk that removing the protections foreign
governments cnjoy in our courts could invite lawsuits in other countries against the U.S. or its
officials for alleged extrajudicial killings or acts of terrorism if the U.S. is seen as departing from
the sovereign immunity principles recognized in customary international law.

This concern is not theoretical. Iran and Cuba have already passed legislation removing
U.S. sovereign immunity in their coutts in response to U.S. legislation that allowed large
judgments against them in U.S. courts. The U.S. has been sued in both countries and faces
billions of doflars in default judgments as a result.'’ And over the last decade, numerous legal
actions have been brought against U.S. officials in Europe arising out of official actions they
have taken to fight terrorism.

Moreover, the ability of the United States to enter into multilateral agreements that would
enshrine the very principles of intcrnational law that we ourselves have championed for ycars
will be even more limited if Congress carves out new exceptions to the FSIA. For cxample, at
U.S. urging, members of the United Nations agreed upon the text of a UN Convention on
Jurisdictional Immunities of States and Their Property in 2004."2 The Convention provides a
comprchensive approach to sovereign immunity and embraces the so-called restrictive theory of
immunity on which our FSIA, as originally enacted, is based. Despite a quarter of a century of

® See Matar v. Dichter, 563 F.3d 9 (2d Cir. 2009) (class action under the Alien Torts Statute and Torture Victim
Protection Act against Avraham Dichter, the former head of the Isracli General Security Scrvice, for the 2002 lsraeli
hombing of an apartment complex in Gaza City. The Second Circuit held that former foreign government officials
enjoy immunity for their official acts under common law.).

" justice Against Sponsors of Terrorism Act, S. 2930, 11 1th Cong. § 3(a)(1)(B) (2010).

1 pENNIFER K. ELSEA, CONGRESSIONAL RESEARCH SERVICE, SUITS AGAINST TERRORIST STATES BY VICTIMS OF
TERRORISM 67-68 (2008).

"2 N Convention on Jurisdictional Immunities of States and Their Property, adopted Dec. 2, 2004, 44 LLL.M. R03.

{4]
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intense international negotiation during which the U.S. advocated for the treaty, we are now
unable to become a party because of FSIA’s terrorism exception. Thus, our existing exceptions
to sovereign immunity in U.S. courts have prevented the U.S. from joining an international
convention that we advocated for years and that is generally in U.S. interests. Further
amendments should therefore be approached with caution.

Other provisions in the bill may raise similar reciprocity concerns, such as the elimination
of the provision related to foreign states and their officers or employees in 18 U.S.C. § 2337.

Considerations Relating to the Conduct of Foreign Policy

Congress should also consider the foreign policy friction that could be caused by
exposing foreign sovereigns, beyond the designated state sponsors of terrorism, to new avenues
of liability — and potentially massive judgments - in U.S. courts. Broadening the exceptions to
the FSIA would open the door to unprecedented civil lawsuits against countries with which our
leaders are conducting sensitive diplomatic business. 1 would note, in this regard, that President
Bush was forced to veto the National Defense Authorization Act for FY08 after Congress
included an amendment to the FSIA that allowed Iraq to be sued for terrorists acts under the
Saddam Hussein regime, which complicated the political and financial reconstruction of lraq.

If immunity is lifted and litigation against foreign governments is allowed to proceed in
U.S. courts, it could lead the Executive Branch to believe it needs to intervene in a series of new
cases that are adverse to fundamental U.S. policy interests. Increased Executive Branch
intervention would undermine the entire regime created by the FSIA to develop ncutral
principles of immunity that could be applied in all situations."

Final Considerations Relating to Other Potential Remedies

Protecting a foreign government from lawsuits because of its sovereign immunity can be
difficult to accept in horrific acts of terrorism. That said, where creating a new remedy can cause
other problems such as those 1 have just described, | believe a careful discussion of the
consequences of this legislation, including unintended consequences, is needed. This discussion
should examinc the advantages and disadvantages of the additional litigation, and what other
options might be available.

In this respect, claims brought by individual plaintiffs are not the only means to deter
forcign governments from supporting terrorism. The U.S. can and does use strong tools such as
sanctions, trade embargos, diplomacy, or even military action to achieve its objective of
protecting the American people and deterring or punishing foreign sovereigns who support
terrorist groups.

" H.R. Rep. No. 94-1487, at 7 (1976), reprinted in 1976 U.S.C.C.AN. 6604 (a “principal purpose” of the FSIA is
“assuring litigants that these often crucial {immunity] decisions are made on purely legal grounds and under
procedures that insure due process™); see Samantar v. Yousef, 130 S. Ct. 2278, 2285 (2010) (“Congress responded to
the inconsistent application of sovereign immunity by enacting the FSIA in 1976.7).

(3]
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Moreover, in some difficult situations around the world, even where Americans are
aggrieved and would like to litigate in U.S, courts, the best approach may be to seek justice and
accountability for those who perpetrate acts of terrorism or provide material support in other,
more direct ways. These other avenues include pressing their own countries to hold them
accountable (or waive their immunity), supporting international criminal tribunals, and funding
international rule of law and victim rchabilitation programs. This approach would respect
intemational rules of immunity, protect the United States itself, and still promote international
Jjustice.

Finally, I would note that Judge Royce Lamberth, the Chief Judge of the U.S. District
Court for the District of Columbia who has extensive experience hearing lawsuits brought under
the terrorism exception to the FSIA, has raised legitimate questions about the efficacy of
litigation against foreign governments in U.S. courts in a recent and well-reasoned ()pinion.I
While [ do not necessarily endorse everything in Judge Lamberth’s opinion, I do believe he
makes important observations both about the challenges of litigating these kinds of cases in U.S.
courts and the ability of plaintiffs to recover damages, even if they prevail at trial. [ commend
his opinion to the Committee.

4

EX 2

Thank you again for the opportunity to appear before you today. This Committee
deserves special recognition for helping the victims of 9-11 and their families and for giving
careful consideration to the issues raised by this legislation. 1 will be pleased to address any
questions the Committee may have.

% See In re Islamic Republic of Iran Terrorvism Litigation, 659 F Supp.2d 31, 129 (2009),

[6]
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Debra Burlingame
1718 M Street NW £351
Washington, D.C. 2036

July 14, 2010

Senator Arlen Specter
Subcommittee on Crime & Drugs
Senate Judiciary Comumittee

224 Dirksen Senate Office Building
Washington, D.C. 20510

Re: S. 2930, the Justice Against Sponsors of Terrotism Act
Dear Senator Specter:

I write in strong support of 5. 2930, the Justice Against Sponsors of Terrorism Act
{“JASTA"). This legislation will be of great assistance in exposing the corrupt practices of
foreign nations that support that terrorism, preventing future terrorist acivities, and
ensuring justice for those Americans who have suffered as a resuit.

If Congress passes JASTA, the immediate effect would be to enable the families of the
victims of the September 11, 2001 to pursue their civil daims against Saudi government
agencies that were deeply involved in providing financial and other material support to
the terrorist networks that attacked our nation. The victims’ families filed that lawsuit
several years ago after thousands of hours of research into the relationship of the Saudi
governnent, its officials, its charities, and the terrorist networks with which they
assoclated. The U.5. Court of Appeals for the Second Circuit recognized that their case is
grounded in “a wealth of detail (conscientiously cited to published and unpublished
sources) that, if true, reflect close working arrangements between [the Saudi governument]
charities and terrorist networks, including al Qaeda. In re Terrorist Attacks of September 11,
2001, 338 ¥.3d 71, 76 (2d Cir. 2008), cert. denied, 129 S. Ct. 2859 (2009).
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The September 11 victims’ families cannot proceed with their suit, however, because of a
series of legal and political decisions that have prevented that case from going forward.
As others have testified, the district court and the Second Circuit each concluded that
Congress did not intend for the victims of terrorism to be able to bring a civil suit against
foreign officials who aided and abetted the terrorist acts. They reached this conclusion
despite the plain meaning of the tort exception to the Foreign Sovereign Immunities Act
and the legistative history showing that Congress believed that civil litigation could have
an important role in ensuring justice and preventing future wrongdoing.

As disappointing as the court decisions were, the greatest outrage came when Solicitor
General Elena Kagan refused to support the families” cause in the U.S. Supreme Court.
After the Second Circuit ruled against them, the families sought a writ of certiorari and the
Supreme Court then asked for the views of the Solicitor General. Instead of taking the
most straightforward reading of the statute, Solicitor General Kagan filed a brief siding
with the Saudi officials. That brief not only got the law wrong, but it allowed short term
diplomatic concerns to get in the way of the law. A case that should have been about the
Foreign Sovereign Immunities Act and the intent of Congress became a diplormatic
bargaining chip for the Obama Administration, and Elena Kagan played right along. This
politicization of the judicial process by Solicitor General Kagan was inexcusable. Congress
intended for these families to be able to seek their relief, and her brief effectively quashed
that effort. Once the Kagan Brief was filed, the Court quickly denied certiorari.

JASTA restores congressional intent in unmistakable ters so that victions’ families do not
face similar roadblocks in the futurc. Indeed, it is important to recognize that JASTA is not
designed simply for the September 11 victims. Unlike other bills that Congress considers
on occasion, this is not a “litigation earmark.” It is a genuine effort to make appropriate
prospective changes to our laws governing foreign sovereign immunity so that future
attacks can be thwarted.

1t is difficult to underestimate the importance of having a large arsenal of tools when
combating terrorist financing networks. We live in 2 world where our enemdes are
funneling money to terrorist activities through governments, businesses, mosques, and
“charities.” As the atrests last week in Norway show, we continue to combat a
worldwide network of extremists that requires funding -~ funding that is flowing today.

JASTA enables private parties — victims and their families ~ to pursue these sources of
terrorist financing on a civil basis and to expose them to the world. The civil litigation
process effectively works in concert with the federal government’s critinal, diplomatic,
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intelligence, and military efforts to root out these networks. It tells the terrorist financiers,
espedially governunents and their agents, that political or diplomatic machinations will not
protect their assets and their livelihoods. And it tells victims” families that they can play a
role in rooting out the true story of what happened to their Joved ones.

Victims” families have shown, time and again, that they will persevere in their pursuit of
justice long after political winds change and the horrific details of the original crime have
faded from view and the public’s consciousness. This is itself a public service that should
not be thwarted by vague policies and temporal politics. If victims’ families have the
courage to find and face the truth on behalf of their fellow citizens, the law should not
stand in their way.

I recogrize that there are those who argue that the federal government’s efforts to combat
terrorist financing networks mean that the victims and their families should not be able to
bring independent suits against foreign states that contribute to those networks. I strongly
disagree. The executive branch is always going to say that civil litigation against foreign
nations interferes with foreign affairs, but that is because the diplomats at the State
Department want to be in control. Itis in their institutional interest to freeze out the
victims and their families, but Congress should not confuse the State Department’s
interests with the public interest itself.

JASTA will help deter terrorism and it will provide victims’ families with a means to
expose the truth about how the terrorists were funded. That is important for September
11, and it is important for the future as well. 1 hope that Congress will quickly enact this
legislation.

Respectfully,

Debra Burlingame
Sister of Capt. Charles F. Burlingame, III, pilot of American Airlines flt. 77, 9-11-01
Co-founder, 9/11 Families for a Safe & Strong America

CC: Sen. Lindsey Graham, Subcommittee Ranking Member
Sen. Patrick J. Leahy, Chairman, Judiciary Committee
Sen. Jeff Sessions, Ranking Member, Judiciary Committee
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Sen. Herb Kohi

Sen. Dianne Feinstein
Sen. Russ Feingold

Sen. Chuck Schumer
Sen. Dick Durbin

Sen. Benjamin L. Cardin
Sen. Sheldon Whitehouse
Sen. Amy Klobuchar
Sen. Ted Kaufman

Sen. Al Franken

Sen. Ormrin Hatch

Sen. Chuck Grassley
Sen. Jon Kyl

Sen. John Comyn

Sen. Tom Coburn
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Testimony of Richard Klingler' Before the Senate Committee on the Judiciary,
Subcommittee on Crime and Drugs

“Evaluating the Justice Against Sponsors of Terrorism Act, S. 2930”

July 14, 2010

Chairman Specter and other members of the Subcommittce, thank you for inviting me to
present my views regarding S. 2930, the Justice Against Sponsors of Terrorism Act (“the Act” or
“JASTA™).

The Act is an important counter-terrorism initiative and focuses on redressing injurics
incurred within our borders, where our nation’s sovereign interests are greatest, The Act is
required in large part due to the Second Circuit Court of Appeals’ unfortunate and clearly
erroneous construction of the Foreign Sovereign Immunities Act (“FSIA”) and application of the
Due Process Clause, as well as by the Administration’s narrow construction of a FSIA exception
to sovereign immunity for suits addressing tortious acts, including acts of terrorism. The Act
would ensure that victims of terrorism will sceurce redress for acts of terrorism committed on
U.S. soil, even if initiated abroad, and would increase the prospect of holding those responsible
to account for their actions. This applies not only to victims of past acts of terror, but also to

those who are, unfortunately, very likely to join their ranks, and 1t applies to those who would

! Richard Klingler is a partner in the law firm Sidley Austin LLP. He served as Associate Counsel and then Senior
Associate Counsel to President George W. Bush (2005-2007) and as General Counsel and Legal Adviser on the
National Security Council staff (2006-2007). He previously served as a law clerk to Justice Sandra Day O’Connor
and Judge Kenneth Starr. A.B., Stanford University; MLA., Oxford University (as a Rhodes Scholar); J1.D., Stanford
Law School. He was one of the principal lawyers representing victims of the September 11, 2001 attacks in their
efforts to have the U .S, Supreme Court review In re Terrorist Arracks on September 11, 2001, 538 F.3d 71 (2d Cir.
200R), cert. denied, 129 S.Ct. 2859 (2009). The following views are his own.
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foster and support terrorist organizations as well as to those who more directly commit acts of
terror.

The Act would also increase the nation’s ability to deter and prevent further attacks of
terrorism. Although civil litigation plays only a small part in countering terrorism, relative to the
efforts of our armed forces and intelligence, diplomatic, and law enforcement officials, its role is
not negligible. The Act would increasc the scope of civil litigation directed against those who
materially support terrorism, which may prove cspecially etfective when directed against the
financiers of terror and by providing incentives to foreign states to ensure that those closely
affiliated with them neither seck to harm expatriate communities within the United States nor
further the cfforts of terrorist organizations. And, the Act would increase the likelihood that
federal courts will extend their powers broadly to entertain suits against those who would support
terrorist actions directed against the United States and its interests.

Therc are always risks to our nation’s foreign relations and potential conflict with
international legal principles when civil liability is expanded against foreign sovereigns and for
acts undertaken abroad. [n this case, however, those risks are considerably reduced because the
Act focuscs the expanded litigation on redressing and preventing injury occurring within this
nation’s borders, where its sovereign intercsts are greatest. Those risks are further reduced by
certain additional provisions of the Act, by a series of legal principles available to the judiciary
to accommodate legitimate, conflicting interests, and by measures the Exccutive Branch may
take to manage risks to forcign relations in particular cases. There are, in addition, clarifications
of the sovereign immunity exception created by the Act that may reduce these risks, especially in

rclation to injuries unrelated to acts of violence and terrorism.
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The following sections elaborate these and related points. Section | addresses the Second
Circuit’s decision that prompted the need for the Act, as well as the Administration’s responsc to
that decision and construction of FSIA’s tort-related sovereign immunity cxception. Section Il
provides an overview of the Act’s key provisions that would enhance our counter-terrorism
capabilities. Section [11 addresses the principal legal policy considerations implicated by the

Act.

L Background: The Second Circuit’s Decision and the Administration’s Response.

The Act responds to limitations on suits against foreign states and other supporters of
terrorisin that arise from a recent decision of the Second Circuit Court of Appeals. Although that
court’s reasoning is at odds with decisions of certain other courts and has been disavowed by the
current Administration, it significantly curtails efforts by victims of terrorism to pursue claims
against supporters of terrorism, including most foreign states. In response, the Administration
has offered its own, very narrow interpretation of when victims of terrorism can sue foreign
states that support acts of terrorism. An overview of that Sccond Circuit decision and the
Administration’s response to it thus provides the basis for understanding the need for and
implications of the Act.

The Second Circuit’s Decision. The Second Circuit’s deciston addressed an aspect of

cases brought by various victims of the terrorist attacks of September 11, 2001 against foreign
government bodies, government officials, and others alleged 1o have contributed to the attacks.
In particular, the September 11 victims’ claims for damages were based in state tort law and 18
U.S.C. § 2333 (a statutory tort), and the Second Circuit’s decision addressed those claims as they

applied to certain Saudi defendants, including the Kingdom of Saudi Arabia, five Saudi princes
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(four acting in their personal and official capacities, and one in his personal capacity), and a
Saudi charitable commission, which claimed the status of an organ of the Kingdom. As
summarized by the Second Circuit, the claims “include a wealth of detail (conscientiously cited
to published and unpublished sources) that, if true, reflect close working arrangements between
ostensible charities and terrorist nctworks, including al Qaeda™ In re Terrorist Attacks on
September 11. 2001, 538 F.3d at 76. The court also noted that “{t]he United States government
has listed several of the charities (or their branch offices) as ‘Specifically Designated Global
Terrorists,” and has taken steps to shut down their operations.” /d. at 76-77.

The Second Circuit’s decision upholding the dismissal of the September 11 victims’
claims rested on three grounds with considerable implications for the nation’s counter-terrorism
policies. First, the court determined that FSIA permitted claims related to terrorist activity to be
brought against a forcign state only if the claims fell within the scope of FSIA § 1605A, which
authorizes certain claims against designated state sponsors of terrorism, and that such claims
could not be brought as tort claims otherwise authorized by FSIA § 1605(a)(5),” even when the
damagc resulting from the act of terrorism arose in the United States. The Executive Branch has
designated only a handful of states (not including Saudi Arabia) as state sponsors of terrorism.
The result, under the Second Circuit’s approach, is that a U.S. citizen can sue a forcign state for
harm unintentionally caused by a car crash, but that FSIA bars claims against almost every
foreign state that might seck to harm Americans within our borders, through acts of terror or

otherwisc.

* The court reached this conclusion despite the plain language of Section 1605(a)(5), which provides an exception to
sovercign immanity for claims “in which moncy damages are sought against a foreign state for personal injury or
death, or damage to or loss of property, occurring in the United States and caused by the tortious act or omission of
that forcign state ... > 28 U.S.C. § 1605(a)(5).
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In addition, the Second Circuit adopted a very narrow construction of when the
Constitution’s Duc Process Clause permits suit against a person who facilitates or supports
terrorist activities directed against the United States. 1t held that the Clause prohibits U.S. courts
from asserting jurisdiction over persons who provide material support to terrorist organizations,
even when they know that the organizations they are funding intend to attack the United States.
Instead, victims could sue only those persons who “directed the September 11 attack or
commanded an agent (or authorized al Qaeda) to commit them.” [n re Terrorist Attacks on
September 11, 2001, 538 F.3d at 94. The courts were barred from entertaining a claim based on
the allegation that the Saudi princes “intended to fund al Qaeda through their donations to
Muslim charities” — “[e]ven assuming that the Four Princes were aware of Osama bin Laden’s
public announcements of jihad against the United States and al Qaeda’s attacks on the African
embassies and the U.S.S. Cole ... .” Id at 95. This construction was at odds with the approach
of certain other federal courts and threatens to undermine the use of U.S. courts for civil actions
directed against those who provide material support, and especially financial support, to terrorist
organizations that threaten American citizens and interests. See id. (“Providing indirect funding
to an organization that was openly hostile to the United States docs not constitute this type of
intentional conduct”™ needed to establish jurisdiction).

Finally, the court held that FSIA, which limits when a foreign “state” may be subjected to
suit in U.S. courts, also governed claims against foreign government officials. See id. 87-90.

This holding is of less importance for present purposes, because the Supreme Court recently
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determined that this issue alone merited review and rejected the construction of FSIA advanced
by the Second Circuit. See Samantar v. Yousuf, No. 08-1855 (June 1, 2010)°

The Administration’s Response. Within days following the Administration’s

announcement that the President would extend his trip to Egypt to include his first visit to the
Kingdom of Saudi Arabia, the Solicitor General filed the government’s brief addressing In re
Terrorist Attacks on September 11, 2001. That brief adviscd the U.S. Supreme Court not to
review the Second Circuit’s decision even as it expressly disagreed with each of the threc aspects
of the decision outlined above.

What thc Administration omitted from its filing is as important as what the brief
addressed. The Administration’s bricf did not address the injuries suffered by the September 11
victims or the events of that day, the public interest and U.S. policy interests in redressing those
injuries through claims in federal courts, the effect of the Second Circuit’s rulings on civil
counter-terrorism suits {especially as they apply to financiers of terrorism), the Government’s
own prior positions at odds with the Second Circuit’s determinations, the incentives created by
the decision for supporters of terrorism, or the implications of limiting claims brought by victims
of future acts of terrorism.

Nor did the Administration express any particular concern about the effect of the
September 11 victims’ suit on U.S. relations with Saudi Arabia or on the conduct of U.S. foreign
relations. Instead, the Administration referred only to courts” traditional deference to Executive
Branch determinations in light of “potentially significant foreign relations consequences” arising

from suits against foreign states, and to Scction 1605(a)(5)’s gencral role in avoiding “conflict

¥ In yet another recent case, the U.S. Supreme Court has also rejected onc of the narrowing constructions of a
counter-terrorisim statute employed by the trial court 1o reject the September 11 victims’ claims brought pursuant to
18 U.S.C. § 2333, See Holder v. Humanitarian Law Project, No. 08-1498 (June 21, 2010).
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that would arise from asserting jurisdiction over a foreign government’s actions taken in its own
territory” and in deterring reciprocal forcign judicial action. Brief for the U.S., No. 08-640 at 4,
15.

Even though the Administration argued that the Second Circuit clearly erred in
construing Section 1605(a)(5) as not authorizing suits concerning acts of terrorism, id. at 12-13,
the Administration offered its own, narrow interpretation of Section 1605(a)(5). The
Administration argued “that jurisdiction under the tort exception [Section 1605(a)(5)] must be
based entirely on acts of the foreign state within the United States.” fd at 15. It inferred this
result principally from Section 1605(a)(5)s language addressing “the personal injury or death ...
occurring in the United States™ and from lower court cases addressing acts occurring entirely
abroad. Id at 14-15. Of course, the injury and death resulting from the September 11 attacks
clearly occurred in the United States, as a quick visit to the Pentagon, the former site of the
World Trade Center, or Shanksville, Pennsylvania will confirm. The government put forth its
narrow construction even as it acknowledged that the September {1 victims had alleged that
Saudi intelligence officials and charitics had operated in the United States and provided support
to the September 11 hijackers and al Qaeda, see id. 16 n.4, and even though it had previously
assured the Court of Appeals for the D.C. Circuit “in cases of terrorism on U.S. territory, such as
the September 11 attacks, jurisdiction might properly be founded on both paragraphs (a)(5) and
(a)(7) [Section 1605(a)(5) and 1605A).” Bricf for the U.S., at 17 (May 9, 2004), Kilburn v.
Socialist People’s Libyan Arab Jamahiriya (D.C. Cir.).

As to the Second Circuit’s application of the Duc Process Clause, the Administration
argued that the court’s reasoning was incorrect: “To the extent that the court of appeals’

language suggests that a defendant must specifically intend to cause injury to residents in the
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forum before a court there may cxercise jurisdiction over him, that is incorrect.” Brief for the
U.S., No. 08-640, at 19. Even so, the Administration asserted that the decision was “unclear” on
this point and might be subject to a narrower construction, and thus did not merit review. /{d. at

19-20.°

H. Overview of The Act’s Principal Counter-Terrorism Provisions.

The Act sceks to buttress the nation’s counter-terrorism policies and to assert the nation’s
legitimate sovereign interests in three principal respects,

First, responding especially to the Second Circuit’s construction of FSIA § 1605(a)(5),
the Act confirms and expands the ability of victims of terrorism and other tortious conduct to sue
foreign states for injuries occurring in the United States. It does this by modifying Section
1605(a)(5). The Act would retain that Section’s principal limitation permitting suit only in
relation to “personal injury or death, or damage to or loss of property occurring in the United
States,” but would ensure that acts undertaken abroad but contributing to injury in the United
States can serve as the basis for suit.  See JASTA § 3(a). The modification also makes clear that
Section 1605(a)(5) can support claims seeking redress for acts of terrorism. See id. Thus, the
revised Section 1605(a)(5) rejects both the Second Circuit’s limitation on suit grounded in the
supposed exclusive remedy for acts of terrorism set forth in FSIA § 1605A and the
Administration’s newly discovered limitation based on the need for the “entire tort” to be
undertaken in the United States. (Related provisions of the Act would extend the statute of

limitations for bringing suit to remedy acts of terrorism and would revive aspects of the

* In a decision applying the Second Circuit’s Due Process ruling to claims brought by the September 11 victims
against other defendants, the district court recently rejected the Administration’s proposed narrower construction
and dismissed claims against dozens of defendants on jurisdictional grounds related to their status as supporters of
terrorisim. See In re Terrorist Attacks on September 11, 2001, 2010 WL 2484411 at *16 (SDN.Y.).
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September {1 victims’ suit that were dismissed based on the Second Circuit’s erroneous
construction of FSIA. See id. §§ 3(c)-(d), 8.)

Second, responding to the Sccond Circuit’s mistaken application of the Due Process
Clause, the Act expresses Congress’ understanding of the nexus between U.S. courts and those
who support terrorist organizations hostile to the United States. The Act states the factual
assessment that persons who provide material support to terrorists or terrorist organizations that
threaten the United States and its interests also “necessarily direct their conduct at the United
States, and should reasonably anticipate being haled into court in the United States to answer for
such activities.” See JASTA § 2(a)(8). This assessment reflects an application of the Due
Process Clause standards sct forth in the governing Supreme Court cases, Calder v. Jones, 465
U.S. 783, 789-90 (1984), and Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472 (1985). In
addition, the Act urges federal district courts to construe the Due Process Clause to find personal
jurisdiction over those who would otherwise be liable as abettors or supporters of terrorism under
established counter-terrorism taws — 18 U.S.C. §§ 2339A, 2339B & 2339C, as enforced through
civil suits pursuant to 18 U.S.C. § 2333. See id. § 6(a). Through both provisions, the Act seeks
to ensure that federal courts do not unduly constrict their authority and impede the operation of
counter-terrorism statutes.

Finally, the Act confirms that victims of terrorism may pursue federal statutory claims
based on allegations of secondary tort hiability. The Act accomplishes this by making express
that 18 U.S.C. § 2333 authorizes suits by victims of international terrorism against those who
conspire with, or aid, abet, or provide material support or resources to, the persons who directly
commit those acts of terrorism. See JASTA § 5. The Seventh Circuit Court of Appeals in

particular had already construed Section 2333 to support such claims against those who aided or
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abetted, or supported, acts of terrorism.  See Boim v. Holy Land Foundation for Relief and
Development, 549 F.3d 685 (7lh Cir. 2008) (en banc). Even so, Section 2333°s language doces not
currently expressly address the issue, and the Second Circuit’s sharp and unjustified distinction
between primary and secondary liability for acts of terrorism could support a narrowing

construction of Section 2333,

1ll.  Legal Policy Considerations.

The Act would advancc several important components of the nation’s counter-terrorism
policies, including ensuring access to justice for victims of terrorism, contributing 1o the
deterrence and prevention of future attacks, and influencing courts” assertion of jurisdiction over
supportters of terrorism directed against the United States. While any contraction of foreign
sovereign immunity presents risks to the conduct of foreign relations and may create tension with
principles of international law, those risks and tension are relatively limited here because the Act
focuses on injury within the nation’s borders, where our own sovereign interests are strong.
There are, in addition, various means for limiting and managing the risks that remain.

A, Ensuring Access to Justice for Victims of Terrorism.

The most direct and important policy interest advanced by the Act is simply providing
access to justice and an appropriate remedy for victims of international terrorism causing injury
in the United States, and an accounting for those who support such acts of terrorism. Providing a
remcdy for such harm is a basic state law police power and, in the context of remedying harm
from terrorism, a fundamental aspect of federal sovereign power. State tort law and federal tort
statutes such as 18 U.S.C. § 2333 provide remedies for victims of terrorism for injuries occurring

in the United Statcs, and the issue presented by the Second Circuit’s and the Administration’s
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construction of FSIA § 1605(a)(5) is whether foreign states should be exempt from the otherwisc
applicable statc and federal law.

State and federal policies have traditionally and appropriately emphasfzed providing
remedies to victims of terrorism, and this interest 1s particularly strong when harm arises within
the nation’s borders. The victims of the September 11 attacks hold a special place in our nation’s
counter-terrorism policy, and so will the victims of future attacks. To the victims of terrorism
harmed in the United States, it does not matter whether the foreign official who writes the check
that fostered the attack does so from within or beyond our borders, and it should not matter to
our courts.

B. Decreasing the Likelihood of Attacks Against U.S. Citizens.

Expanding access to the courts for victims of terrorism also advances the public interest
in decreasing the likelihood of terrorist attacks directed against U.S. citizens. [t is important not
1o overstate the importance of civil and even criminal measures as mechanisms that influcnce
terrorist organizations and their supporters, but so, too, should those measures not be
understated: they serve as important measures that buttress the broader counter-terrorism efforts
led by our military, diplomatic, intelligence, and law enforcement officials.

The Act especially has the potential to influence those who provide financial support to
terrorist organizations, whether they are associated with a foreign state or act independently. The
Act accornplishes this through the proposed revisions to FSIA and the revision to the Anti-
Terrorism Act of 1991, As recognized in the Act itself, increasing civil liability for providing
financial support to terrorist organizations is an important component of impairing their

wy

capabilities and “’suits against financiers of terrorism can cut the terrorists” lifeline.” JASTA §

2(a)(6) (quoting Boim v. Holy Land Foundation, supra). U.S, government officials have

i1
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repeatedly emphasized the importance of limiting financial support to terrorist organizations,
including especially support from Saudi sources, and that counter-terrorism policy interest of
course underpins a broad range of measures led by Treasury Department officials and law
enforcement and intelligence officials in other departments and agencies.

The increased potential for civil litigation and liability can also be expected to influence
the behavior of foreign states, although the degree of this influence is difficult to predict. The
importance of civil suits often lies as much if not more in the public accounting, and the related
publicity and disclosurc associated with civil litigation, as it does in the potential for an adverse
damages judgment. With the involvement of the federal judiciary, a foreign government can no
longer expect that its actions directed against persons and interests in the United States will be
handled as confidential, bilateral disputes between governments.

The influence on state behavior might be expected to be particularly significant in two
important contexts. First, foreign states have a long history of interfering with their expatniate
communitics in the United States, including through acts of violence and terrorism. Indecd, prior
to the Second Circuit’s decision, courts had construed FSIA § 1605(a)(5) as permitting suits
directed against foreign governments that had arisen in just this context. For example, in Liu v.
Republic of China, 892 F.2d 1419 (9™ Cir. 1989), the Republic of China’s liability in a suit
pursuant to Section 1605(a)(5) arose from acts of a senior intelligence officer, undertaken in
Taiwan, who arranged for a killing to take place in the United States. Similarly, in Lezelier v.
Republic of Chile, 488 E. Supp. 665, 674 (D.D.C. 1980), Section 1605(a)(5) supported a claim
against Chile based on Chilean officials’ actions carrted out within Chile that resulted in a killing

in the United States. These undertakings are considerably more narrow and directed than broad
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cfforts to wage war against the U.S. government by terrorizing U.S. citizens, and civil suits and
associated disclosure could serve to deter such interference.

Second, increased potential civil liability and associated publicity may well increase
foreign governments” attention to the actions of persons and organizations that may be found to
be organs or alter egos of the government itself. In many countries, the line between public and
private sectors blurs, and the government has considerable discretion regarding how closely it
regulates the activities of officials and organizations operating ncar that line. Saudi Arabia and
the charitable organizations at issue in the September 11 suit in U.S. federal court mcely
illustrate this point. The United States has, of course, for many years sought to increasc the
incentives for the Kingdors of Saudi Arabia and other countries to limit the activities of
organizations that are both ambiguously affiliated with the government and closely affiliated
with terrorist organizations (especially through the provision of financial support), and the
prospect of civil suit could be expected to increase that incentive.

C. Protecting Federal Courts’ Jurisdiction Over Supporters of Terrorism.

Congress cannot, of coursce, legislate to revisc a court’s interpretation of the Constitution,
including the Due Process Clause’s limitations on courts’ assertions of personal jurisdiction.
Even so, the Act’s provisions addressing this issue are quite important because they can be
expected to influence courts’ application of established Due Process Clause standards in a
manner that favors an outcome considerably different from the Second Circuit’s narrow
application.

The Act would accomplish this in two respects. First, it underscores Congress’ view of
the factual basis for concluding that those who provide material support to terrorist organizations

that threaten the United States in fact direct their actions to the United States and can reasonably
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expect a U.S. response — including being “haled into court in the United States to answer for
such activities.” See JASTA § 2(a)(8). That is, Congress is employing its superior fact-finding
capabilities to indicate how it believes the established Duc Process Clause test should be applied.
it 1s not attempting to change or displace that established legal standard. In addition, the Act
calls courts’ atiention to the close nexus between undertaking an act of terrorism directed against
the United States, where personal jurisdiction is clear, and those who support and facilitate those
acts. It does so through the Act’s secondary lability provisions, which confirm that civil hability
equally extends to those who abet or support terrorism. See id. § 6(a).

D. Risk of Interference with Foreign Relations.

Increased opportunities for suit against foreign sovercigns present a genuine risk of
interference with U.S. foreign relations. Every foreign state, like every person, would prefer to
be shiclded from suit, and plaintiffs can bring meritless suits as well as those that are worthy.
Litigation can involve disclosure of sensitive information, including information concerning
dealings between the foreign state and the United States government. 1t can complicate bilateral
and multilateral dealings that are important to the United States, and foreign states can threaten
and undertake retaliatory measures.

Several aspects of the Act limit this risk. First, suit is authorized only where there is
injury to persons or property “occurring in the United States.” See 28 U.S.C. § 1605(a)(5);
JASTA § 3(a). This important restriction considerably limits the events that may give rise to
litigation. Plaintiffs can be expected to be creative in seeking to define the scope of this harm
and the link between the foreign government action and the event causing harm (cspecially
beyond the terrorism context), and potential clarifications of or revisions to the Act might focus

on limiting the opportunities to expand the scope of suit tn this manner ~ for example, by
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focusing the Act’s revisions even more on acts of violence and terrorism. Even so, it is clear that
the injuries suffered in the September 11 attacks, and those that would have been incurred had
the Christmas Bomber or Times Square Bomber proved successful, clearly fall within the core of
the definition, whatever ambiguities may exist at the margins. In addition, permitting suits based
on injurics “occurring in the United States™ presents considerably fewer difficulties of
international law, as described below, and thus should provide foreign states with considerably
less basis to object than would suits addressing their actions not directed at the United States.

The Act also precludes suits against forcign officials based on their official actions. See
JASTA § 4(a). Suits against officials individually can especially inflame or distupt bilateral
relations. The Act’s limitation thus reduces the potential for foreign states to undertake
retaliatory actions or to enlarge their courts” jurisdiction in response to U.S. litigation. The Act
also focuses on tort claims for money damages. See id. § 3(a). This authorizes a traditional and
relatively cabined judicial inquiry, generally presenting fewer difficulties than suits directed at
cnjoining or disclosing controversial government activitics, or enforcing more open-ended rights.

Various judicial doctrines will also permit the defendant sovereigns and the courts
themsclves to limit somewhat the risk that litigation poses to U.S. foreign relations. For
example, courts will continue to apply principles of international comity to matters of process as
well as certain substantive issues, and certain federal common law limitations may also apply.
While the scope of the political question doctrine and the act of state doctrine would present
difficult and fact-dependent issues of application, those doctrines, too, may limit the scope and
tmpact of litigation in particular circumstances.

Perhaps most important, the Executive Branch itself has vartous powers and means

available to it to manage and limit the adverse impact of litigation on foreign relations. The
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government files briefs in a range of cases involving issues of sovereign immunity, and it can do
s0 to alert the courts to meritless litigation, to constructions of the FSIA and substantive statutes
that present reduced risks to foreign relations, and to the particular foreign relations difficulties
created by particular claims or issues. Courts have traditionally accorded considerable weight to
these government filings. While it is understandable that the State Department might prefer a
broader immunity provision that did not require it to participate as actively in litigation or
manage as many potential diplomatic difficultics, it nonetheless has available to it this
mechanism to mitigate harm to U.S. foreign relations. And, in more extreme cases, the President
also has the power (butiressed and confirmed by the International Economic Emergency Powers
Act and claims settlement practice) to terminate litigation in U.S. courts that adversely affccts
foreign relations, usually doing so in the course of providing an alternative remedy that presents
fewer diplomatic difficulties. See generally Dames & Moore v. Regan, 435 U.S. 654 (1981).

E. Consistency with Principles of International Law.

Because the Act focuses on acts directed toward and injurics occurring in the United
States, any tension it may create with principles of international law is relatively limited. When
a state acts to address harm arising within its borders, international legal concerns are at their
lowest level. See, e.g., The Sc.hooner Exchange v. M Faddon, 11 U.S. (7 Cranch) 116, 136
(1812). The State Department endorsed this conclusion when it addressed the operation of
Section 1605(a)(5) under the more expansive interpretation that the Second Circuit rejected, and
it did so in the context of addressing suits against forcign states for acts of terrorism directed at
the United States from abroad (such as those at issue in Liu and Letelier, supra). See The
Foreign Sovereign Immunities Act: Hearing on S. 825 before the Senate Judiciary Comm.,

Subcomm. on Courts and Admin. Practice, Sen. Hrg. 103-1077 (June 21, 1994) (testimony of
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Jamison S. Borek, Dep. Legal Adviser, Department of State) (“Under current law, there have
been a few cases allowing actions for murder. It wasn’t necessarily styled as terrorism, and that
may be desirable because it is a little less inflammatory from the point of view of the government
that is sued. But it is clearly much less troublesome in terms of international law and practice to
allow suits for activitics that occurred within the United States.”).

A state’s ability to redress or prevent injury arising within its borders is particularly clear
with respect to harm caused by terrorist attacks. Before and particularly after the September 11
attacks, international law has recognized the legitimacy of measurcs designed to prevent and
punish material support for acts of terrorism directed toward the enforcing state, even when that
support is provided abroad. See, e.g., International Convention for the Suppression of the
Financing of Terrorism, art. 7, cl. 2 (1999) (“A State Party may also establish its jurisdiction over
any such offence when: (a) The offence was directed towards or resulted in the carrying out of
an offence fof terrorism] ... in the territory of or against a national of that State.”); see also, e.g.,
U.N. S.C. Res. 1373 (Sept. 28, 2001); U.N. S.C. Res. 1368 (Sept. 12,2001); UN. S.C. Res. 1390
(Jan. 28, 2002); U.N. S.C. Res. 1455 (Jan. 17, 2003); & U.N. S.C. Res. 1566 (Oct. 8, 2004).
And, where the foreign state’s actions are alleged to take place largely beyond that state’s
borders, as the September [ { victims claimed in relation to the Saudi government charity,
potential tension with principles of international law is further reduced.

The civil Liability that the Act would create is considerably less extensive and has less
extraterritorial application than many of the principal provisions of U.S. counter-terrorism law
and policy. For example, FSIA § 1605A imposcs liability upon foreign state sponsors of
terrorism in a far broader range of circumstances than would exist for claims under the revised

Section 1605¢a)(S), extending to acts undertaken by the foreign state abroad and causing harm
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outside the United States. See 28 U.S.C. § 1605A. Other statutes and legal authorities similarly
impose hability for undertaking or supporting terrorist acts committed abroad, although they do
not all necessarily apply to officials and acts of foreign governments. See, e.g., 18 US.C. §§
2339A, 2339C (material support statutes); Torture Victims Protection Act, codified at 28 U.S.C.
§ 1350 note; 18 U.S.C. § 1114; Exec. Order 13,224, 66 Fed. Reg. 49,079 (Sept. 23, 2001)
(authorization to Departments of Treasury and State to block assets of persons providing material
support to terrorist organizations).

F. Relationship Between the Section 1605(a)(5) and Section 1605A.

Contrary to the Second Circuit’s reasoning and as recognized by the Administration,
FSIA § 1605A does not and should not displace Section 1605(a)(5) as the sole basis for suits
against foreign sovercigns for acts of terrorism. As described above, such suits have been
brought under Section 1605(a)(5), and the scope and purpose of Section {605A indicates that it
is a specialized provision directed against a very limited class of sovereigns in a relatively wide
range of contexts. Scction 1605A applies only to suits against sovereigns designated by the
Executive Branch as state sponsors of terrorism, which currently applies to a very small number
of states (and excludes a broad range of foreign sovereigns with intercsts or associated entities or
persons at times quite adverse to U.S. interests or to the interests of persons within the United
States). Where it applics, Section 1605A extends to suit for injury occurring in the United States
or, especially, abroad, and it provides for augmented execution, attachment, and other powers
and remedies that are inapplicable to claims against sovereigns authorized by Section 1605(a)(5).

In addition, the designation of a state as a sponsor of terrorism carrics with it a far
broader range of consequences than simply subjecting it to suit authorized by Section 1605A.

The designation is, instead, a far-ranging diplomatic, trade, and financial sanction, which makes

18
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the designation process unsuitable as an instrument for managing the elimination of sovereign
immunity from suit (even if Congress were inclined to delegate the matter to the Executive
Branch rather than to address the scope of terrorism-related suits through revisions to Section
1605(a)(5)).
® % % Kk &
Thank you for the opportunity to present my views to the Subcommittee regarding the

Justice Against Sponsors of Terrorism Act.
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EVAN F. KOHLMANN
A Biographical Sketch

Evan Kohlmann is a private sector International Terrorism Consultant who has spent over a
decade tracking Al-Qaida and other terrorist organizations. During the course of his research, Mr.
Kohimann has amassed one of the largest and most extensive open source databases in the world of
original documents, communiqués, and multimedia. He currently works as a senior investigator for
the Nine Eleven Finding Answers (NEFA) Foundation--and has also served at various times as a
contract consultant in terrorism matters on behalt of the U.S. Department of Defense, the U.S.
Department of Justice, the Federal Burcau of Investigation (FBI), the Office of the High
Representative (OHR) in Bosnia-Herzegovina, the International Criminal Tribunal for the Former
Yugoslavia (ICTFY) at the Hague, the Australian Federal Police (AFP), the U.K. Crown Prosecution
Service (CPS), Scotland Yard's SO-15 Counter Terrorism Command, the Central Scotland Police,

West Yorkshire Police, and the Danish Security and Intelligence Service (PET).

"Mr. Kohlmann is certainly qualified to provide expert testimony on [terrorism] issues... Mr.
Kohimann has conducted first-hand interviews of several leaders of terrorist organizations
and has reviewed reams of information about al Qaeda... It is apparent that these subjects

are Mr. Kohlmann's life work, and he has, therefore, acquired a considerable amount of

information and documentation on these subjects.”
- U.S. District Judge Mark Kravitz (2/20/08)

"Kohlmann has developed an understanding of terrorist organization structures, operations,
and membership, allowing him to speak with authority about Al-Queda in Irag, Lashkar-e-

Taiba, and Jaish-e-Mohammed. His research and experience have provided him a base of

understanding far greater, and far more sophisticated, than of the Court or of jurors... A
person lacking Kohimann's advanced knowledge of JeM and LeT essentially would not be
able to recognize the information on Khan's hard drive as information that might link a
person to JeM or LeT.”

- U.S. District Judge William S. Duffey Jr. (6/1/09)

Mr. Kohlmann holds a undergraduate degree in International Politics from the Edmund A.
Walsh School of Foreign Service (Georgetown University), and a graduate degree in law from the
University of Pennsylvama Law School. While at Georgetown, he worked as a research assistant t©
Dr. Mamoun Fandy in the Center for Contemporary Arab Studies (CCAS). Kohlmann is also the
recipient of a certificate in Islamic studies from the Prince Alwalced bin Talal Center for Mustim-
Christian Understanding (CMCU) at Georgetown University, where he was mentored by Dr. John
Voll.
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Introduction:

The roots of the contemporary logistical networks that have facilitated the activitics of
paramilitary and terrorist organizations in the Balkans, the Caucasus, and other conflict zones
across the Muslim world can be dircctly traced to carly lessons learned during the chaotic days of
the first Soviet-Afghan jihad. As the 1980s drew to a close, thousands of Islamic
fundamentalists arrived in Central Asia secking heroic adventures amid “holy war,” often with
no local guide or requisite accommodations. At the time, scveral wealthy Arabian Gulf
charitable organizations, typically under the guise of aiding Afghan and Pakistani refugees,
stepped forward to help channel the recruits where they were most needed. These wealthy
NGOs, sponsored by prominent Gulf businessmen, provided weapons, guesthouses, and travel
papers to needy members of the quickly-coalescing Al-Qaida movement. Medical ambulances
belonging to the Saudi Red Crescent and other state-sponsored or officially endorsed relief
groups were even diverted to bring Arab fighters back and forth from combat operations.'

By clothing their militant activity with charitable ideals, leaders of nascent terrorist and
paramilitary organizations discovered that they were able to slip below the radar of many
international intefligence agencies—but not all of them. In 1996, a recently declassified U.S.
government report——attributed by the Wall Street Journal to the Central Intelligence Agency
(ClA)—alleged that “approximately one third of these Islamic NGOs support terrorist groups or
employ individuals who are suspected of having terrorist conncctions.””  The efficiency and
success of the Afghan jihad financing model was quite an accomplishment for Usama Bin Laden
and his international allies—so much so that operations continued cven after the end of the
Sovict-Afghan war and the expulsion of Bin Laden from the region.

The War in Bosnia-Herzegovina and the Saudi High Commission for Relief

Already by September 1992, evidence had emerged that the prolific terrorist financial and
recruitment nctwork that had emerged on the Afghan battleficld was indeed rapidly expanding to
other conflict zones, including in Bosnia. A 1996 American intelligence report alleged that
“nearly one third of the Islamic NGOs in the Balkans have facilitated the activities of Islamic
groups that engage in terrorism, including the Egyptian Al-Gama’at Al-Islamiyya, Palcstinian
Hamas, and Lebanese Hizballah.” The report added that “some of the terrorist groups, such as
Al-Gama'at, have access to credentials for the UN High Commission for Refugees and other UN
staffs in the former Yugoslavia.™ According to a May 1995 classified internal memorandum
from the (Muslim) Army of Bosnia-Herzegovina’s Military Security Service, the “financiers” of
these charitics were “mainty from Saudi Arabia, United Arab Emirates, and Kuwait” who

! Muhammad, Basil. Al-Ansaru I’Arab fi Afghanistan. The Committee for Islamic Benevolence Publications;
©1991. Page 187.

? January 1996 CIA Report on “International Istamic NGOs™ and links to terrorism. Page 1. See also: Affidavit by
Senior Special Agent David Kane (Bureau of Immigration and Customs Enforcement, Department of Homeland
Security). United States of America v. Soliman $. Biheiri. United States District Court for the Eastern District of
Virginia, Alexandria Division, Case #: 03-365-A. August 14, 2003. Page 2.

¥ January 1996 CI1A Report on “International Istamic NGOs™ and links to terrorism. Page 1. Sec also: Affidavit by
Senior Special Agent David Kane (Bureau of Immigration and Customs Enforcement, Department of Homeland
Sceurity). Umited States of America v. Soliman 8. Biheiri. United States District Court for the Eastern District of
Virginia, Alexandria Division. Case #: 03-365-A. August 14, 2003. Page 2.
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operate “through the Swiss and some other European countries banks.™ Patterns of suspicious
behavior extended even to official, state-funded charitable ventures.

The Kingdom of Saudi Arabia was at the origin of much of this fundraising—and the
financiers behind it.  In 1993, the Saudi government helped establish the Saudi High
Commission for Relief in Bosnia-Herzegovina, which claims to have provided more than $400
million in assistance to the Muslim community in the Balkans.® According to the Director of the
Executive Office of the Saudi High Commission:

“The Saudi High Commission was formed in 1993 by Decision No. 17419 of the President of the
Council of Ministers of Saudi Arabia, dated 2/12/1412 (1993)... for the purpose of providing
charitable funds for relief efforts in Bosnia-Herzegovina. The Saudi High Commission is
currently, and has been since its inception, headed by His Royal Highness Prince Salman bin
Abdulaziz Al Saud, who is the Governor of the Riyadh Province and a member of the Saudi
Royal Family. In Decision No. 17419, the President of the Council of Ministers appointed Prince
Salman bin Abdulaziz President of the Saudi High Commission. As President, Prince Salman bin
Abdulaziz is the head of both the Executive Committee and the Supreme Commission. Prince
Salman bin Abdulaziz has filled all of the above-listed roles continuously over the approximately
eleven years since the Saudi High Commission was formed... The Saudi High Commission is
staffed with other civil servant employees of the Kingdom of Saudi Arabia. Many Saudi High
Commission staffers are detailed from other government ministries and other administrative
organs of the Kingdom of Saudi Arabia. Staffers on detail from other government offices are paid
by their respective ministries and administrative organs, rather than by the Saudi High
Commission... The largest source of funding for the Saudi High Commission is the treasury of
the Kingdom of Saudi Arabia, which has provided approximately 30% of the total funds used and
distributed by the Saudi High Commission.™

A separate legal declaration submitted by a member of the Council of Ministers of the Kingdom
of Saudi Arabia confirms that “the Saudi High Commission is an arm of the Saudi Arabian
govemmcnt“7

The headquarters of the Saudi High Commission in Bosnia is located inside the Islamic
Cultural Center attached to the Saudi-funded King Fahd Mosque in Sarajevo. The impact of the
mosque’s religious missionary work can be felt within only steps of its front door. On multiple
occasions over the past five years, I have purchased hardcore jihad propaganda videos openly on
sale in vendor stalls set up outside the mosque entrance. In October 2009, the items for sale
included a crudely-made DVD labeled on one side, “Microsoft Flight Simulator: World Trade
Center Edition”—and on the other, emblazoned with images of Usama Bin Laden and the World
Trade Center, along with the title (in Bosnian), “The Truth about September 11.”

The 1996 CIA report on Islamic charities noted with interest that the Saudi High
Commission’s offices in Bosnia were “staffed by Saudis, Syrians, Algerians, Moroccans, and

*“Review of the Information on Activities of the Persons from Afro-Asian Countries Directly Before the War and
During the War in the Territory of BIH Republic.” Report written by the BIH Administration of the Military
Security Serviee~ Department for Analytical and informative Affairs.” Sarajevo; May 6, 1995.

¥ “[slamic Organizations in the Balkans.” A Joint Research Project by the Governments of the United States and the
United Kingdom. August 2003.

¢ “Declaration of Saud bin Mohammad al-Roshood.™ In re: “Terrorist Attacks on September 11, 2001, United
States District Court for the Southern District of New York: Case No. 03-MDL-1570. Dated: February 17, 2004,

7 “Declaration of Dr. Mutlib bin Abdullah al Nafissa.” In re: “Terrorist Attacks on September 11, 2001.” United
States District Court for the Southern District of New York; Case No. 03-MDLL-1570. Dated: January 31, 2004.
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Jordanians.™ Likewise, an intcrnal classified memorandum from the Muslim Army of Bosnia-

Herzegovina Security Scrvice in September 1994 acknowledged “what is interesting regarding
the humanitarian organization Saudi-Arabian High Commissariat in Zenica, is that they cmploy
members of the El-Mujahidin Unit””® The ARBiH document added that “Salem H.A. Hamdi,
director of the High Saudi Arabian Commissariat... has well-established cooperation with... “El-
Mujahidin’ units in Middle Bosnia,”'’ According to an official NATO/SFOR guidebook to “The
Islamic Organizations in the Balkans,” the Saudi High Commission “facilitated movement of
mujahidin during the fighting in Bosnia from [992 to 1995” and “provided funds to mujahidin
who remained in Bosnia.™'' Other original documents recovered by the International Criminal
Tribunal for the Former Yugoslavia (ICTFY) indicate that Saudi High Commission resources
were used throughout the 1990s to provide weapons and financing directly to foreign mujahideen
fighters trained in Afghanistan and elsewhere. The U.S. Department of Defense has concluded
that “the Saudi High Commission for Relief... provided financial support to former Arab
Mujahedin in Bosnia. The types of financial support included... travel to Chechnya and
Afghanistan 2 :

In January 1994, a British humanitarian aid worker named Paul Goodall was kidnapped
near the Bosnian town of Zenica and then brutally executed by five Arabic speaking “bearded
gunmen” wearing combat fatigues. At the time, Goodall’s murder was privately acknowledged
by the Bosnian Muslim Army to be “one of the most serious incidents caused by the members of
the {El-Mujahidin] unit.™"* A coroner involved in the UK inquest of Goodall’s death commented
that the Briton’s fate was “most horrid and unnecessary... It is hard to grasp how any human
beings can behave in such a fashion to fellow human beings.”™ Two days later, Bosnian police
detained Saudi Arabian national Abdul Hadi al-Qahtani for his alleged role in the murder. At the
time of his arrest, al-Qahtani, a foreign fighter in his carly thirtics, was reportedly carrying an
identification card issued by the Zenica office of the Saudi High Commission for Relief.”” Asim
Fazlic, then-chicf of police in Zenica, commented, “One of the strangest elements is that we still
do not know the exact identity of {those]... we hold in Zenica. They are very uncooperative and
so far stll insist, in spite of their car, uniform and wecapons, that they arc humanitarian aid
workers. "' Following a suspicious escape from police custody shortly thereafter, al-Qahtani

¥ January 1996 CIA Report on “Intemnational Istamic NGOs™ and links to terrorism. Page 1. See also: Affidavit by
Senior Special Agent David Kane (Bureau of Immigration and Customs Enforcement, Department of Homeland
Security). United Statcs of America v. Soliman S. Biheiri. United States District Court for the Fastern District of
Virginia, Alexandria Division. Case # 63-365-A. August 14, 2003, Page 2.

? “Disruption of the enemy’s activitics.” Memorandum dispatched from Zenica by Colonel Ramiz Dugalic,
commander of the Ministry of Defense Security Administration  Republic of Bosnia and Herzegovina. Army of
Bosnia and Herzegovina (ARBiH) Security Service Department. Classified No. 258-33. September 14, 1994,

% “Disruption of the enemy’s activities.” Memorandum dispatched from Zenica by Colongl Ramiz Dugalic,
commander of the Ministry of Defense Security Administration  Republic of Bosnia and Herzegovina, Army of
Bosnia and Herzegovina (ARBiH) Security Service Department. Classified No. 258-33. September 14, 1994,

Y slamic Organizations in the Balkans.” A Joint Research Project by the Governments of the United States and
the United Kingdom. August 2003.

2 http://www.dod.gov/pubs/foi/detainees/esrt_arb/ARB_Round_2_Factors_900-1009.pdf. Pages 994-995.

3 “Review of the Information on Activities of the Persons from Afro-Asian Countries Directly Before the War and
During the War in the Territory of BIH Republic.” Report written by the BIH Administration of the Military
Security Service~ Department for Analytical and Informative Affairs.” Sarajevo; May 6, 1995.

”f Wilkinson, Paul. “Anger at Bosnia death.” The Times (London). July 30, 1994.

" Higgins, Andrew et al. “Assault on Charitics is Risky Front for U.S.” The Wall Street Journal. October 16,
2001.

e Loyd, Anthony. *3 held for Goodall murder.” The Times (London). February 2, 1994,
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was once again sighted by Bosnian intefligence sources “in the premises of *‘Ei-Mujahidin’ at the
village of Trokuce near Zenica.”"’

This pattern of activity continued even long after the end of the war in Bosnia-
Herzegovina and the signing of the Dayton Peace Accord. On September {8, 1997, a
Volkswagen Golf, packed with 80 kilograms of mixed explosives (including anti-tank mines)
strapped to a timer, exploded in the western district of Mostar, Croatia. The attack, which took
place in the vicinity of the central police building, caused extensive damage and injured about 50
people, 23 seriously.™ Within months, Bosnian investigators issued arrest warrants for 19 men
wanted in connection with the Mostar bombing and several other incidents in the Zenica area.
The list of suspects included Saber Lahmar—an Algerian Arabic-language teacher in his mid-
thirties working with the Saudi High Commission for Relief—and Ali Ahmed Ali Hamad (a.k.a.
Ali Hamed Ubeid, Abu Ubaidah al-Bahraimi), another former employee -at the Saudi High
Commission who had been tasked with “the distribution... of books.™® After making a number
of detentions and searches, in a public statement, the BiH federal prosecutor’s office announced
the confiscation of “24 rifles, 10 pistols, 30 hand bombs, four hand grenade launchers, three hand
rocket launchers, three machine-guns, 15 grenades, five hand grenades, 95 antitank mines (PT-6,
PT-1, PT-3 and PT-4), one container with a rocket for rocket launcher, more than seven thousand
pieces of ammunition of various calibres, 100 metres of slow-burning fuse with initial caps and
much more.” According to the federal prosecutor’s office, “Before carrying out their terrorist
acts, the suspects observed the targets of their attacks for days, which indicates that they are an
organized group which prepared and committed classic terrorist acts.”™**

An unclassified summary of evidence against Saudi High Commission employee Saber
Lahmar published by the U.S. military indicates that Lahmar was convicted and sentenced to a
five-year prison term “for the armed robbery of an American citizen in Zenica, Bosnia. He was
also involved in a shootout with Zenica police. The detainee was released from a Bosnian prison
after serving two years for his role in some 1997 explosions in Mostar, Bosnia.” Furthermore,
according to the U.S. military, local authorities in Bosnia-Herzegovina believe that Lahmar was
also “involved” in other bombings that took place in the towns of Travnik and Mostar in 1997,
Despite his apparent role in various paramilitary activitics, Lahmar was eventually released by
Bosnian authoritics—only to be re-arrested in October 2001 as a “suspected terrorist” and
transferred to the custody of the U.S. military in Guantanamo Bay, Cuba.?

"7 “Disruption of the enemy’s activitics.” Memorandum dispatched from Zenica by Colonel Ramiz Dugalic,
commander of the Ministry of Defense Security Administration — Republic of Bosnia and Herzegovina. Army of
Bosnia and Herzegovina (ARBiH) Security Service Department. Classified No. 258-33. September 14, 1994.

¥ “SPATE OF ATTACKS AGAINST BOSNIAN CROATS GOES UNNOTICED.” Communiqué issued by the
Croatian Mission to the United Nations. Scptember 22, 1997,

" Karic, Eldin. “Trial to Jihad Warriors Soon.” AIM (Alternative Information Network) Press.

hetprwww aimpress ovg. December 28, 1997, See also: Hedges, Stephen . “Extremism lingers after Balkan
wars.” The Chicago Tribune. November 25, 2001, See also: “Abu Hamza has wings.” Dani (Sarajevo). April 24,
1998.

* Karic, Eldin. “Trial to Jihad Warriors Soon.” AIM (Alternative [nformation Network) Press.

%mp' Pwww aingpress.org. December 28, 1997,

:i http://www.dod.gov/pubs/foi/dctainces/csrt_arb/ARB_Round_1_Factors_000895-000943.pdf. Page 916.

- “Islamic Organizations in the Balkans.” A Joint Research Project by the Governments of the United States and
the United Kingdom. August 2003,
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Similarly, the former Saudi High Commission employee from Bahrain, Ali Ahmed Ali
Hamad, was convicted by a local court for his role in the September 1997 Mostar car bombing. ™
However, following the events of September 11, 2001, Hamad agreed to cooperate with
international authorities and provide information about his terrorist affiliations in Bosnia-
Herzegovina and beyond. In a sworn affidavit dated March 2008, Hamad admitted being
recruited by Al-Qaida at the age of 17 and having received instruction at an “Al-Qaida training
camp in Afghanistan.” While in Afghanistan, Hamad reportedly “met Osama bin Laden on
numerous occasions, and swore an oath to al Qaida in Osama bin Laden’s presence... At the
inception of the Bosnian war, Osama bin laden and the al Qaida leadership decided that al Qaida
should actively participate in that conflict, and began sending al Qaida members, including
myself, to Bosnia to fight as mujihadccn"’24

As a former cmployee of the Saudi High Commission in Bosnia-Herzegovina, Ali Hamad
had much to say about the role of the organization in allegedly financing militant activity:

“I can attest from personal knowledge that representatives of the Saudi High Commission
provided extensive financial support and food to the mujihadeen forces, and also permitted the
mujihadeen and al Qaida members in Bosnia to use the Saudi High Commission’s offices and
rented houses. In addition to providing food, money and shelter to support al Qaida’s operations
in Bosnia, the Saudi High Commission frequently transported mujihadeen and al Qaida members
throughout Bosnia-Herzegovina, in Saudi High Commission vehicles bearing the mark of the
United Nations High Commission for Refugees (UNHCR), thereby allowing those mujihadeen
and al Qaida members to pass military and police checkpoints. I was personally transported by
the Saudi High Commission in a vehicle bearing UNHCR marks in late 1994 or early 1995, along
with another wounded mujihadeen, from Bosnia-Herzegovina to Zagreb, Croatia. On the occasion
of that trip, a representative of the Saudi High Commission also provided me with money for
further travel expenses. During the Bosnian war, the Saudi High Commission appointed a
number of former mujihadeen fighters to serve as officers or directors of its branch offices in
Bosnia-Herzegovina... After the conclusion of the Bosnian War, the Saudi High Commission
provided ostensible employment to a number of foreign fighters and al Qaida members who had
fought in the War."*

Hamad took pains to emphasize the significant logistical advantages conferred to foreign
mujahideen fighters in maintaining a relationship with the Saudi High Commission: “1 myself
received official documentation, certified by the stamp of the Saudi High Commission and
bearing the signature of the Director of the Saudi High Commission’s Mostar office, indicating
that I was an employee of the Saudi High Commission. At the time the director of the Mostar
office of the Saudi High Commission provided me with that documentation, he was aware that |
was a member of al Qaida. In addition to the documentation described above, following the
Bosnian War, the Saudi High Commission provided me access to vehicles with diplomatic car
registrations, and vehicles registered to the UNHCR, which enabled me to move freely

# “istamic Organizations in the Balkans.” A Joint Rescarch Project by the Governments of the United States and
the United Kingdom. August 2003.

** “Declaration of Ali Ahmad Ali Hamad.” {n re: “Terrorist Attacks on September 11,2001 United States District
Court for the Southern District of New York; Case No. 03-MDL-1570. Dated: March 4, 2608,

* “Declaration of Ali Ahmad Ali Hamad.” In re: “Terrorist Attacks on September 11, 2001.” United States District
Court for the Southern District of New York; Case No. 03-MDL-1570. Dated: March 4, 2008.
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throughout Bosnia-Herzegovina. "2 According 10 an official NATO/SFOR guidebook to “The
Islamic Orgamzanons in the Balkans”, one such vehicle “registered” to the Saudl ngh
Commission was “involved in surveillance of [the] US Embassy in Sarajevo in Fall 2000.”

In September 2001, shortly before the arrest and extradition of Algerian employee Saber
Lahmar to Guantanamo Bay, the offices of the Saudi High Commission were likewise raided by
soldiers from the SFOR (the NATO Stabilization Force in Bosnia-Herzegovina). According to
SFOR, investigators recovered a wealth of suspicious documents “such as maps and photos that
suggested preparations for terrorist attacks. % The material reportedly included photographs of
the World Trade Center, sketches of military bascs, photographs of military ships, civilian
airplanes, and other sensitive facilities. The same year, in 2001, local authorities in Bosnia-
Herzegovina also arrested yet another Saudi High Commission cmployee Mahed Abu Kharrub
“for suspected involvement in terrorism.” g

The War in Kosovo and the Saudi Joint Relief Committee (SJRC)

Much as the Saudi High Commission was formed by the Kingdom in order to help
organize NGO and humanitarian fundraising efforts for Bosnia-Herzegovina, the Saudi royal
family adopted a similar approach when confronted with the parallel crisis in 1999 pitting ethnic
Serbs against Muslims in the tiny province of Kosovo. Under the chairmanship of Saudi Interior
Minister Prince Naif bin Abdul Aziz al-Saud, the Kingdom formed the “Saudi Joint Relief
Committee for Kosovo and Chechnya” in order to better “coordinate Saudi charitable work
abroad.””™® A key function of the Saudi Joint Committee was to coordinate the efforts of other
Wahhabi-style missionary groups with loose ties to the Saudi government, including the Al-
Haramain Islamic Foundation, al-Haramain al-Maspid al-Agsa Charity Foundation, the
International [slamic Relief Organization ({IRO), the Muslim World League (MWL), al-Wagf al-
[slami, and the World Assembly of Muslim Youth (WAMY).”

The Saudi royal family has made no secret of its close relationship with, and its
endorscment of, the activities of the Saudi Joint Relief Committce. In February 2003, Prince
Naif bin Abdul Aziz publicly “expressed his thanks for the efforts exerted by members of the
[SIRC]... For his part Dr Al Suwailam expressed his gratitude to Prince Naif Ibn Abdul Aziz,
the Minister of the Interior and Supervisor of the Saudi Joint Committee for the Relief of Kosovo
and Chechnya and stressed that his support is always behind the success of the members of the
committee in their mission.™ Similarly, in June 2003, the head of Saudi Arabia’s General
Intelligence Directorate, Prince Nawaf bin Abdul Aziz, openly applauded “the Saudi relicf aid

* “Declaration of Ali Ahmad Ali Hamad.™ In re: “Terrorist Atiacks on September 11, 2001." United States District
Court for the Southern District of New York; Case No. 03-MDL-1570. Dated: March 4, 2008.

*" «slamic Organizations in the Balkans.” A Joint Research Project by the Governments of the United States and
the United Kingdom. August 2003.

¥ «“Islamic Organizations in the Balkans.” A Joint Research Projeet by the Governments of the United States and
the United Kingdom. August 2003.

* “Islamic Qrganizations in the Balkans.™ A Joint Rescarch Project by the Governments of the United States and
the United Kingdom. August 2003.

* “istamic Organizations in the Balkans.” A Joint Research Project by the Governments of the United States and
the United Kingdom. August 2003

' “Iglamic Organizations in the Balkans.” A Joint Research Project by the Governments of the United States and
thc United Kingdom. August 2003. '

21y Brief” Adinal- Yageen. February 28, 2003.
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provided to the people of Kosovo and Chechen refugees... In a cable addressed to the Head of
the Saudi Red Crescent and Hcad of the Saudi Joint Committee Dr Abdul Rahman Ibn Abdul
Aziz Al Suwailam, Prince Nawaf lauded the efforts of the Saudi Relief Committee to both
people and wished the Committee success in the future.™’

One of the first decisions by the Kingdom of Saudi Arabia that drew international
scrutiny to the activities of the SIRC was the curious appointment of its initial chief director,
Saudi national Wacl Jalaidan.™® Jalaidan, also known as “Abul-Hassan al-Madani”, was one of
the first Arab mujahideen to join the anti-Soviet jihad in Afghanistan during the 1980s, and is
still considered to be a key co-founder of Usama Bin Laden’s “Mujahideen Services Office”—
the direct precursor to Al-Qaida. In an interview aired on the Al-Jazeerah satellite television
network on June 10, 1999, Usama Bin Laden reminisced about the early days of the jibad in
Afghanistan, recalling, “We and the shaykh [Abdullah Azzam] were in one boat, as is known to
you, together with our brother Wa’il Jalidan.™® In an interview later published in a memoir
about the Afghan jihad, Jalaidan explained his vision behind encouraging foreign fighters to
attend jihad training camps along the Afghan-Pakistani border:

“We wished that everyone coming after us should pass through the same method of preparation-—
by participating and sharing—as we had started with... after morning prayers we would get
together for Qur’an recitation, while after the afternoon prayer, we would get together to read
some hadith [religious narratives attributed to the Prophet Mohammed] and benefit from them.
After that, if there were any military operations, we would participate in them.™

At his last public press conference in 1989, Shaykh Abdullah Azzam spoke in glowing terms of
Jalaidan’s contribution to the growing Arab-Afghan jihadi movement. “One hundred Arabs have
given their lives for Allah,” he boasted. “What have they come for? Someone like Usama Bin
Ladin, likc Wael Jalaidan, and others from leading familics in Saudi Arabia... [who] have come
in search of paradise. They believe that therc is a God and that there is a paradise, and that life is
chcap,“37 In the spring of 2000, U.S. officials sent a confidential memorandum to UN police
forces in southeastern Europe titled “Secret: US office only-Release to UNMIK [the U. N.
administration in Kosovo].” The document named MWL representative Wael Jalaidan as an
associate of Usama Bin Laden and stated that Jalaidan had directly assisted Bin Laden “move
money and men to and from the Balkans.”® U.S. authorities have also alleged contacts between
Jalaidan and senior military licutenants of Bin Laden, including Dr. Ayman al-Zawahiri and
captured terrorist mastermind Abu Zubaydah. As a result, on September 6, 2002, the U.S. and
Saudi governments announced an unprecedented joint action to frecze Jalaidan’s assets and to
specially designate him as a supporter of international terrorism. ™

¥ tn Brief” dinal- Yageen. June 6, 2003.

* “Islamic Organizations in the Balkans.” A Joint Research Project by the Governments of the United States and
the United Kingdom. August 2003.

* Office of Public Affairs, United States Treasury Department. “Treasury Department Statement on the
Designation of Wa'el Hamza Julidan.™ September 6, 2002. Document #P0-3397.

% Muhammad, Basil. Al-dnsaru ! Arab fi Afchanistan. The Committee for Islamic Benevolence Publications;
©1991. Page 112.

7 Videotape of the last press conference of Shaykh Abdallah Azzam.

* Cited in news report by British Broadcasting Company (BBC). April 3, 2000.

* Office of Public Affairs, United States Treasury Department. “Treasury Department Statement on the
Designation of Wa’el Hamza Julidan.” September 6, 2002. Document #P0-3397.
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Within only weeks of first being established in Kosovo, the SIRC already began facing
scrious legal repercussions due to the problematic behavior of its staff. In August 1999,
Pakistani national Muhammad Adel Sadig Kathum, a local employee of the Saudi Joint Relief
Committee, was allegedly expelled from Albania for engaging in “extremist activity.”40 A
month later, in September 1999, SIRC employees were spotted by KFOR peacekeeping soldiers
as they apparently “conducted surveillance of US facilities in Kosovo.™' In March and April
2000, SIRC staff members were once again caught as they “conducted surveillance of US and
KFOR facilities in Kosovo.™ Accusing SIRC of providing a cover for Al-Qaida associates
seeking to target Western diplomats in a terrorist attack, on April 1, 2000, Italian KFOR troops
raided the SJRC’s offices in' the Kosovar capital of Pristina.”® Neither the SJRC nor the
Kingdom of Saudi Arabia has ever provided an explanation for the disturbing activities which
precipitated the KFOR raid and subsequent investigation. :

Conclusions

Despite its morc recent public commitment to counter-terrorism and deradicalization
efforts, there is overwhelming evidence that the Kingdom of Saudi Arabia has previously
provided substantial material support to paramilitary and terrorist organizations based in Bosnia-
Herzegovina, Kosovo, and beyond. Though some of that aid perhaps was couriered by
independent non-governmental organizations, a large portion of it was provided directly by
leading members of the Saudi royal family, who were also responsible for personally overseeing
the distribution of funds. Given their acknowledged hands-on role in managing both the Saudi
High Commission in Bosnia-Herzegovina and the Saudi Joint Relief Committee in Kosovo, it is
inconceivable that Saudi government officials were wholly ignorant of the strong correlative
pattern of support for foreign mujahideen units and other extremist causes.

What is arguably most unfortunate about the official sanction given to these charities by
the Kingdom of Saudi Arabia is that this cndorsement is now being manipulated by accused
terrorists into serving as a legal shelter for their own involvement in these activities. Another
Algerian national arrested in Bosnia-Herzegovina alongside Saber Lahmar and likewise
extradited to Guantanamo Bay, Bensayah Belkacem, has repeatedly insisted to U.S. military
interrogators that “the Saudi High Commission could not be bad because it was run by the Saudi
Royal Family.™

Even former staff members of quasi-private NGOs operating under the umbrella of the
SIRC in Kosovo—such as the Al-Haramain Islamic Foundation—have attempted to use the
SIRC’s official status with the Saudi government to provide immunity against criminal
prosecution.  In its own publications, Al-Haramain has repeatedly trumpeted its close
“cooperation and coordination” with the SJRC. A fundraising dispatch from Al-Haramain to

“ “{slamie Organizations in the Balkans.™ A Joint Rescarch Project by the Governments of the United States and

the United Kingdom. August 2003,

* “Islamic Organizations in the Balkans.” A Joint Research Project by the Governments of the United States and
the United Kingdom. August 2003.

H “Istamic Organizations in the Batkans.” A Joint Rescarch Project by the Governments of the United States and
the United Kingdom. August 2003.

# “iglamic Organizations in the Balkans.” A Joint Research Project by the Governments of the United States and
the United Kingdom. August 2003, Sec also: Agence France Press. April 3, 2000. See also: Reuters. April 3,
2000.

# http://www.dod.gov/pubs/foi/detainees/csrt_arb/ARB_Round_2_Factors_900-1009.pdf. Page 992.
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donors in mid-1999 noted that the charity was “relieving the muslims of Kosofa[sic] at their
homelands and after their displacement by itself and through Saudi Joint Committee... Two
offices were opened in Kosofa[sic]. The first onc in Bartashina[sic] the capital of Kosofa[sic],
and the other one in Braizdn[sic] under the supervision of the Saudi Joint Committce.”* As of
March 2006, the U.S. government has named Al-Haramain Foundation affiliate offices in at least
thirteen different countries as Specially Designated Foreign Terrorist (SDGT) entities—
including, Bosnia-Herzegovina, Somalia, Ethiopia, Albania, Bangladesh, Kenya, Tanzania,
Indonesia, the Comoros Islands, the Netherlands, Pakistan, Afghanistan, and even inside the
us.*

Accusations by U.S. authorities of improprieties in Al-Haramain’s activities have done
little to deter suspected terrorists and cnemy combatants from portraying themselves as innocent
humanitarian aid workers operating under the official sovereign mandate of the Kingdom of
Saudi Arabia. Guantanamo Bay detainee Yemeni national Jamal Mohammed Alawi Mar’i
complained during a Pentagon Administrative Review Board hearing that he considered Al-
Haramain as an official arm of the Saudi government: “The Al Haramayn organization is a
governmental agency. How [can] it [be] classified as non-governmental and the person in charge
is the Minister of the Muslim Association {Islamic Affairs].”"" Another Guantanamo detaince—
an unnamed Jordanian who has lived in Pakistan since 1985—was also indignant when it came
to charges that the Al-Haramain Foundation was involved in supporting terrorist activities: “If
you consider al-Haramayn as a terrorist organization you should talking to Saudi Arabia, because
Saudi Arabia was the country that established al-Haramayn. Its president is the royal prince
there. Why don’t you go over there and ask um? ... This is something you need to take up with
Saudi Arabia."*®

Yet another Guantanamo prisoner from Saudi Arabia, Wasm Awaad al-Wasm al-Omar,
offered a similar excuse afier admitting to “cooperating” with Al-Haramain “in my country
[Saudi Arabia}."“ Without missing a beat, al-Omar was quick to point out, “Al Haramain is an
official governmental organization, registered under the administration of the government in the
Kingdom of Saudi Arabia. 1t is officially registered and included in the Humanitarian Aid
Association, and undcr the Administration of Internal Affairs, fed by the Minister of Internal
Affairs... All Saudi humanitarian organizations arc registered and included in the Ministry of
Internal Affairs of Saudi Arabia because they are governmental, so why are they called a non-
governmental organization?™™

These statements raise serious questions about the wisdom of allowing any form of
sovercign legal immunity loophole for employces or officials representing the Saudi High
Commisston, the Saudi Joint Relief Committee, or the various charitable organizations working
under their diplomatic umbrella. This is especially the case when said class of employees and
officials is known to include a varicty of accuscd international terrorists, uncontested
paramilitary combatants, high valuc Guantanamo Bay detainees, and (in the case of Wael
Jalaidan) even close personal friends of Usama Bin Laden.

* hup:/fwww.alharamain.org/english/charity/kosovo/kosovo 1 8. htm.  April 2004.

* hitp://www.ustreas. gov/oftices/enforcement/ofac/sdn/sdnlist.ixt. March 2006.

T hitp://www.dod. gov/pubs/foi/detainees/estt_arb/Set 4 0320-0464 pdf. Page 131,

* hup://www.dod.gov/pubs/foi/detainces/esit_arb/Set_26_1848-1900.pdf. Pages 21-22.

* hutp/rwww.dod. govipubs/foi/detainees/csrt_arb/Set_49_3298-3380 Revised.pdf. Page 26.

* htp://www.dod . gov/pubs/foi/detainces/csrt_arb/Set_ 49 3298-3380 Revised.pdf. Pages 21,23,
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Testimony of Dr. Matthew Levitt, director of the Stein Program on Counterterrorism and
Intelligence at The Washington Institute for Near East Policy, before the Senate
Committee on the Judiciary, Subcommittee on Crime and Drugs

Hearing entitled “Evaluating The Justice Against Sponsors of Terrorism Act, S. 2930"

Disrupting the Flow of Funds to Terrorist Groups and their Supporters: How The Justice
Against Sponsors of Terrorism Act Could Help

Chairman Specter, Ranking Member Graham, and distinguished members of the
Committee, I thank you for the opportunity to appear before you today to discuss how
terrorist groups raise, launder, transfer and access funds to facilitate their various
operational activities and to cvaluate how The Justice Against Sponsors of Terrorism Act
could help disrupt the flow of funds to those engaged in terrorism, political violence, or
other forms of transnational threats.’

Combating terrorist financing must remain an important component of every
country’s counterterrorism strategy, and maintaining international focus and cooperation
on this issue is essential. While the challenges are great, the potential benefits are
significant. Conversely, failure to build a truly international regime to counter terrorist
financing guarantees that the successes seen in this arena to date will be short-lived.
Similarly, alongside the public sector efforts of governments and international
organizations, the private sector can be an enormously cffective partner in our collective
efforts to stem the flow of funds to terrorists and other illicit actors. And there should be
no doubt that if terrorist groups are able to raise, move, store, and gain access to funds
with relative case, the threat they posc to the United States and its allies will increase
dramatically. The Justice Against Sponsors of Terrorism Act would empower the private
sector to be an even morc effective partner in combating the financing of terrorism.

Terrorists Need Money

The primary reason why CFT efforts are both necessary and important is that terrorist
groups need money. Although mounting an individual terrorist attack is relatively
inexpensive, the cost of maintaining the infrastructure to support terrorist activities is
high. Terrorist networks need cash to train, equip, and pay operatives, to secure materials,
and to promote their cause. To eliminate or reduce a cell’s means of raising and
transterring funds is to significantly degrade that cell’s capabilities. Additionally, by
forcing them to abandon formal financial channels in favor of informal transfers in
smaller denominations, the use of targeted measurcs has the cumulative effect of making
the funds-transfer process slower, morc cumbersome, and less reliable.

Seized al-Qaceda in [raq (AQI) records, for example, indicate the facilitation
network operating in the Sinjar area of western lraq incurred significant costs related to

" For a more complete discussion of issues relating to combating the financing of terrorism (CFT), visit
wwiw. washingtoninstivate.org. In particular, sce Matthew Levitt and Michael Jacobson, The Money Trail:
Finding, Following and Freezing Terrorist Finances, Washington Institute Policy Focus # 89, November
2008, available onlinc at hitpy www washingloninstitoie orgdiemplaeCod pho?CID=302.
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salaries and family support.” Recruiting, training, traveling, planning operations, bribing
corrupt officials, and other such activities also cost money. All of these expenses can add
up quickly. For example, prior to September 11, al-Qaeda’s annual budget was
approximately $30 million, according to the findings of the 9/11 Commission.” One of
AQUI’s branches recorded expenditures of approximately $175,000 over a four-month
period in 2007—with about half of this funding going to purchase weapons.® This shows
further how to eliminate or reduce an organization’s means of raising and transferring
funds is to significantly degrade its capabilitics.

Hiustrating the importance that al-Qaeda attached to funding-related issues prior
to September 11, the organization had a finance committee and Osama bin Laden himself
reportedly paid close attention to financial matters. Sheikh Mustafa Abu al-Yazid (a.k.a.
“Sheikh Said”), head of the committee, took his responsibilities very seriously and was
“notoriously tightfisted” with al-Qaeda’s money. For example, he vetoed an expense for
an al-Qaeda member to travel from Afghanistan to Saudi Arabia to obtain a U.S. visa,
which the operative was seeking preparation for the September 11 plot. Bin Laden
himself was forced to step in and overrule Sheikh Said (although 1t is not clear that Said
knew about the September 11 plot when he rejected the expense).” This careful attitude
regarding funds appears to have permeated al-Qaeda even at the operational level.
According to the 9/11 Commission, the September 11 hijackers returned their unused
funds to an al-Qaeda *“facilitator” —approximately $36,000 in all—in the days before the
September 11 attacks. Ramzi Binalshib, the Hamburg-based liaison between the hijackers
and al-Qaeda leadership, later explained the frugality of Mohammed Atta, the tactical
leader of tgle September 11 plot, noting that Atta considered these funds “blessed and
honored.”

AQI brought the same type of focus and bureaucratic approach to handling
financial matters as did their better known namesake. AQI put a number of management
controls in place to try to ensure that their money was being spent carefully and
appropriately. For example, one AQI memo laid out the procedures that its leaders should
follow to track the organization’s financial transactions. Operatives were required to
provide signed forms, acknowledging that they had received the money and explaining
how it had been spent. Lower-level managers were required to fill out financial
statements, which AQI often audited. Documents seized later by the United States
demonstrate AQI managers’ concern when they were unable to account for every dollar
in their control. Given this context, the highly detailed nature of the group’s financial
records hardly come as a surprise. For example, the Sinjar documents show that the
AQU’s border emirate spent $727 on food during a two-month period, in addition to

? Brian Fishman (ed.), Bombers, Bank Accounts, and Bleedout: Al-Qai da’s Road in and Out of Irag,
Harmony Project (Combating Terrorism Center at West Point, 2008 ), p. 93. Available online
(http://etc.usma.edu/harmony/pdf/Sinjar_2_July 23.pdf).

John Roth, Douglas Greenburg, and Serena Wille, Monograph on Terrorist Financing (Washington,
D.C.: 9/11 Commission, 2004). Available online
(http://govinfo.library unt.edu/91 1/staft_statements/911_TerrFin_Monograph.pdf).
? Fishman, Bombers, Bank Acconnts, and Bleedout, p. 93.
: Roth et al., Monograph on Terrorist Financing.
" Ibid.
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tracking a number of other differcnt subcategories for expenditures, including salaries,
weapons, document forgeries, and smuggling costs. Given the operational and security
risks associated with maintaining such an extensive paper trail, these details help
illustratc the importance that AQI’s senior leaders have attached to the organization’s
financial state.”

One of the main ways that terrorist groups raise these much-needed funds is
through criminal activity. While lucrative, such acts leave religiously oriented terrorist
groups open to charges of hypocrisy. As such, these groups have expended considerable
thought and effort toward justifying this activity. For example, Baz Mohammed, a
Taliban-linked narcotics kingpin extradited to the United States in 2005, rationalized his
group’s involvement in the drug trade, telling members of his organization that “selling
heroin in the U.S. was a ‘jihad’ because they were taking the Americans’ money at the
same time the heroin they were paying for was killing them.”® Abu Bakir Bashir, the
Jemaah Islamiyah (J1) spiritual leader, offered a similar explanation for his organization’s
involvement in jewelry store robberies to help finance operations, stating that “You can
take their blood; then why not take their property"“q

Issues relating to money have negatively affected terrorist groups in other
surprising ways. For example, some terrorists have interpreted inadequate compensation
as a sign that they are being treated unfairly. Jamal al-Fadl, one of al-Qaeda’s first
operatives, began embezzling funds from the group during its years in Sudan, because of
his displeasure with his salary—stealing approximately $100,000 in all, When bin Laden
learned of al-Fadl’s actions, he ordered him to repay the money. Al-Fadl repaid about
$30,000 before flecing, fearing retribution if he did not refund the full amount.'”

Al-Qaeda’s L"Houssaine Kertchou, for another example, became bitter after one
of bin Laden’s aides turned down his request for $500 to cover the costs of his wife’s
cesarean scction. His anger level increased when al-Qaeda covered the expenses for a
group of Egyptians who were sent to Yemen to renew their passports. “If 1 had a gun,”
Kertchou later testified, “1 would [have shot bin Laden] at that time.”"!

Overarching Purpose of CFT

It is important to recognize, however, that combating the financing of transnational
threats will not, in and of itself, defeat these threats—-nor is it intended to do so. Freezing
funds will constrict the operating environment for illicit actors and disrupt their activities,
and following the money trail will expose donors and operators up and down the financial
pipelines of terrorists and insurgents alike. But these tools must be part of a broader

" Fishman, Bombers, Bank Accounts, and Bleedout, "SI Border Sector Income, Expense, Equipment and Personnel
Report”, AQI Financial and Accounting Documents, p. 1. Avaitable online at

hirpa//ac usma.edu/harmony! pdf/summaries % 20in% 20pdfs/Finangial%20and %2 0Accounting, pdf]

8 Drug Enforcement Administration, “U.S. Extradites Taliban-Linked Narco-Terrorist,” press release,
October 24, 2005. Available online (www usdoj.gov/dca/pubs/pressrel/pr102405.himi).

® David E. Kaplan, “How Jihadist Groups Use Crime to Pay for Attacks Worldwide,” U.S. News & World
Report, December 5. 2005,

" jamal al-Fadl, testimony in United States v. Usama Bin Ladin et al., February 7, 2001,

" L’ Houssaine Kertchou, testimony in United States v. Usama Bin Ladin et al..
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strategy that leverages all elements of national power to successfully confront and
eliminate the international security threats facing us today.

As intelligence agencies improve their capacity to collect and exploit financial
intelligence for preemptive action, they are sure to rely on the experience of law
enforcement agencies, which have long employed financial tools to solve crimes and
build cases for prosecution. With nearly every recent terrorist attack, the post-blast utility
of financial investigative tools has been reaffirmed. Financial data provided investigators
with critical and carly leads immediately following the attacks on September 11, as they
did following the March 11, 2004, attacks in Madrid and the July 7, 2003, attacks in
London, among others.

Focusing on the financing of transnational threats has other benefits as well:

= Deterrent effect. As difficult as it may be to deter a suicide bomber, terrorist
designations can deter nondesignated parties, who might otherwise be willing to
finance terrorist activity. Major donors inclined to finance extremist causes—who
may be heavily involved in business activity throughout the world-—may think twice
before putting their personal fortuncs and their reputations at risk.

= Preventive intelligence. Unlike information derived from human spies or satellite
intercepts, which require vetting to determine their authenticity, a financial transfer is
a matter of fact. Raising, storing, and transferring moncy leaves a financial trail
investigators can follow. Definitively linking people with numbered accounts or
specific money changers is a powerful preemptive tool, often leading authorities to
conduits between terrorist organizations and individual cells.

= Disruptive tool. According to terrorists themselves, whilce following the mouney will
not stop all plots, it will likely frustrate some of these activitics. Back in 1995,
captured World Trade Center bomber Ramzi Yousef was flown over the twin towers
on his way 1o a New York jail. When an FBI agent pointed out that the towers were
still standing, Yousef replied, “They wouldn’t be if I had enough money and
explosives.”"” At a minimum, tracking terrorists’ financial transactions will make it
harder for them to travel, procurc materials, provide for their own families, and
radicalize others. Denying terrorists—as well as insurgents and proliferators—casy
access to financial tools forces them to use more costly, less efficient, and often less
reliable means of financing.

Even the cat-and-mouse game that follows many of the designations presents
opportunities. Forcing terrorists to look over their shoulders and devise alternative means
of doing business is an effective counterterrorism tool. Keeping financiers on the
defensive and denying them the luxury of time and space puts them under stress, deters
donors, restricts the flow of funds, and helps constrict the operating environment.

With morc activities out of the public eye than in it, counterterrorism cfforts are,
by their very nature, difficult to assess and easy to criticize. But financial measures in

2 James Risen and David Johnston, “A Day of Terror: Intelligence Agencics; Officials Say They Saw No
Signs of Increased Terrorist Activity,” New York Times, September 12, 2001,
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particular have proven quite successful, and those who follow the money are increasingly
being called on to usc their skills and tools against the hardest targets.

Beyond its tactical advantages, combating the financing of terrorist threats
presents opportunitics in the broader, and no less important, battle of ideas regarding the
ideology of radical extremism. Although targeted financial measures are commonly
presumed to have negative diplomatic consequences, they also provide an opportunity to
clearly relay U.S. intentions. For example, the July 2007 designation of Jihad al-Bina,
Hizballah’s construction arm, sent the unequivocal message that Hizballah would not be
permitted to drag Lebanon into a war with Israel and then profit from rebuilding it
through Iranian largesse. Following up on terrorist designations with robust public
diplomacy initiatives offers a saliént opportunity to support U.S. forcign policy objectives
and engage in the battle of ideas.

Terrorist Financing: A Moving Target

As the terrorist threat has evolved, the means by which terrorist groups raise, store, and
move funds has changed as well—often in ways that have hindered government efforts to
thwart their progress. Studies have long shown that terrorist groups learn from one
another, exchange information on new technologies, and share innovations. Little
attention, however, has been given to innovations and evolutionary change as related to
terrorist financing."”

Globalization/technological change. Both globalization and technological
improvements have had major impacts on terrorist financing. With globalization, to begin
with, the volume of funds flowing internationally has increased dramatically. In 2000,
foreign workers sent $113 billion back to their home countries. By 2006, the figure had
more than doubled 1o $255 billion, giving a sense of the scale of the international flows."
Mirroring the broader shift toward the use of technology in global commerce, shifts have
occurred in how funds are actually transferred, using new technology. M-payments,
where cell phones are utilized to transfer money electronically, arc growing in
importance, as is the transfer and storage of funds via online entities such as cashU or ¢-
gold. In countrics where the formal financial sector is less than robust—such as in many
African countries—using cell phones is a far more attractive option for transferring
funds.'” In some cases, terrorists are suspected of using the internet to obtain logistical
and financial support for their operations.

M See. for example, Kim Cragin et al.. Sharing the Dragon’s Teeth: Terrorist Groups and the Exchange of
New Technologies (Santa Monica, Calif. et al.: RAND Corporation, 2007).

** International Monetary Fund, Statistics Department, International Transactions in Remittances: Guide
Sfor Compilers and Users (DRAFT) (International Monetary Fund, September 2008). Available onfine
(www imf.org/external/np/sta/bop/remitthtm).

% State Department, International Narcotics Control Strategy Report (Washington, D.C.: State
Department, March 2008). Available online (www state.gov/documents/organization/102588 pdf).

' Office of the Director of National Intelligence, “Declassified Key Judgments of the National Intelligence
Estimate “Trends in Global Terrorism: Implications for the United States’ Dated April 2006,” press release.
Available online (www.dni.gov/press releases/Declassified NIE Key Judgments.pdf).
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Overall, the internet has had a major impact on terrorist financing. It provides a
cheap, fast, cfficient, and relatively secure means of communication, effectively creating
a conveyor belt for self-radicalized foot soldiers who connect and communicate with like-
minded jihadists through chat rooms and online message boards. For example, a 2006
U.S. government report assessed that “groups of all stripes will increasingly use the
Intemnet to obtain logistical and financial support.”” The report noted, more generally,
that technology and globalization have also cnabled small groups of alienated peopie not
only to conncet but to raise resources for attacks without need for an established terrorist
organization.

Shift from central control. Perhaps the most important shift of all in terrorist
financing is related to broader changes in the nature of the terrorist threat itself. Before
September 11, al-Qacda funded and controlled operations directly from its base in
Afghanistan. The funding for the September 11 attacks, and the 1998 East Africa
embassy bombings, came from al-Qaeda itself. Even in the period after September 11, al-
Qaeda continued to provide the mongey for operations, such as the $20,000 it furnished for
the 2002 Bali bombings.'® While today the al-Qaeda core is somewhat resurgent, the
group is not funding operations in the way that it did in the past. The budding local
terrorist cells are increasingly self-funded, using the proceeds of criminal activity,
personal funds, or government welfare benefits. Some of these cells have connections to
al-Qaeda senior leadership but are independently and locally funded; others operate on
their own in “lcaderless” communitics with only virtual connections to al-Qaeda.

The case of the July 7, 2005, London subway bombers offers a perfect example of
a locally funded cell at work. British authorities concluded that the attacks—which were
estimated to have cost less than £8,000 to carry out—were self-financed. Investigators
found “no evidence of external sources of income™ and stressed that the group raised the
necessary funds “by methods that would be very difficult to identify as related to
terrorism or other serious criminality.” One cell member provided the majority of the
funds, defaulting on a £10,000 personal loan and overdrawing from his multiple bank
accounts.’’ By contrast, Dhiren Barot, a terrorist operative sentenced to thirty years in
prison in 2006 on charges of conspiracy to murder, reached out to senior al-Qaeda leaders
abroad seeking some £60,000 for a bombing plot he concocted involving imousines
packed with explosives in downtown London.”

In some cascs, acts of petty crime, such as welfare fraud, raise limited amounts of
money for small operations. In others, aspiring terrorists raise significant sums through
brazen crimes. One cell in France netted about I million euros when a member whose job
was to restock ATMs enacted robberies on several, In another case in France, a cell blew
a hole in the wall of a cash distribution center and would have walked away with 4

7 Ibid.

" Roth et al., Monograph on Terrorist Financing.

" Financial Action Task Force (FATF), Terrorist Financing (Paris: FATF, February 29, 2008), p. 14.
Available online (www.fatf-gafi.org/dataoccd/28/43/40285899.pdf).

* British counterterrorism official, interview by author, March 6, 2008.
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million euros—had the hole not been too small for them to enter.”' Both the State
Department and NATO have highlighted the PKK’s criminal activities, particularly in
Europe. According to a 2007 Europol report, “Two PKK members were arrested in
France in 2006 for money laundering aimed at financing terrorism. At the end of 2005,
three members of the PKK were arrested in Belgium and another one in Germany
suspected of financing the PKK. In Belgium, the authorities seized receipt booklets
indicating that the arrested suspects were collecting “tax’ from their fellow
countrymen.”22

Drugs/terrorism. The ncxus of drugs and terrorism is particularly strong for a
variety of reasons. According to the Drug Enforcement Administration (DEA), nincteen
of the forty-three designated forcign terrorist organizations (FTOs) are linked definitively
to the global drug trade, and up to 60 percent of terrorist organizations are connected in
some fashion with the illegal narcotics trade.” Not surprisingly, the most important
reason why terrorist groups are attracted to the drug trade is profit. The United Nations
(UN) estimates that the international drug trade generates $322 billion per year in
revenue, making drugs by far the world’s most lucrative illicit activity.”* The revenues
from other types of illicit transnational activity, such as arms trafficking and smuggling
of aliens, are small by comparison. Drugs provide many different avenues for procuring
revenue including through taxing farmers and local cartels, demanding fees for use of
roads, and extorting payment for the provision of “security” for production labs, couriers,
and more.

[tustrating the potential profit margin from drugs, in the tri-border region in Latin
America—where Argentina, Brazil, and Paraguay meet—it is possible to make a profit of
$1 million from the sale of fourteen or fiftecn kilograms of drugs, an amount that could
be transported in a single suitcase. A package of this size does not necessarily attract the
notice of an organization like the DEA, which routinely intercepts much larger
shipments. Hamas and Hizballah, in particular, are heavily involved in the drug trade in
this region. In Afghanistan, a ledger scized during a raid showed ten months of
transactions, which yielded $169 million from the sale of eighty-one tons of heroin.

In the view of the DEA, as FTOs become more heavily involved in the drug trade,
hybrid organizations are emerging. These hybrid FTOs split their time between engaging
in terrorist activity and serving as global drug trafficking cartels. According to Michael
Braun, the DEA’s chief of operations, “The Taliban and FARC [Revolutionary Armed
Forces of Colombia] are two perfect examples, and they are, in essence, the face of
twenty-first century organized crime—and they are meaner and uglier than anything law

' French intelligence officials, interview by author, March 25, 2008.
** Abdulkadir Onay, “PKK Criminal Networks and Fronts in Europe,” PolicyWatch no. 1344 (Washington
Institute for Near East Policy, February 21, 2008) Available online
(www.washingtoninstitute.org/templateC03.php?C1D=2720).
** Michac! Braun, “Drug Trafficking and Middie Eastern Terrorist Groups: A Growing Nexus?" (lecture
presented at a policy forum sponsored by the Washington Institute for Near East Policy, Washington, D.C.,
iuﬁ; 1;3 2008). Available online (www.washingtoninstitute.org/templateCos.php?CID=2914).

id.
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enforcement or militaries have ever faced. They represent the most significant sccurity
challenge facing governments around the world,”™®

Charities. According to the Financial Action Task Force (FATF), “the misuse of
non-profit organizations for the financing of terrorism is coming to be recognized as a
crucial weak point in the global struggle to stop such funding at its source.”™® According
to the Justice Department, intelligence indicates that terrorists continue to use charities as
sources of both financial and logistical support.”’ British officials concur. According to a
British government report, a “significant proportion” of terror finance investigations in
Britain in 2006 included analysis of links to charities. The report found that “the risk of
exploitation of charities is a significant aspect of the terrorist finance threat,”™

Charities and humanitarian groups are especially susceptible to abuse by terrorists
and their supporters for whom such organizations are highly attractive fronts. Indeed,
terrorist groups have long exploited charities for a variety of purposes. Charities offer a
veil of legitimacy for terrorist fundraising, attracting unwitting donors who are unaware
that the money they donate for humanitarian purposes actually funds terror. Those social
welfare organizations funded by terrorist groups engender grassroots support for the
groups and create fertile spotting and recruitment grounds.

Charities are also ideal money laundering mechanisms. Those used by terrorist
groups tend to (1) operate in zones of conflict and (2) traditionally involve the flow of
money in only one direction, two factors that would be cause for suspicion in other
organizations. Such a system enables terrorist groups to move personnel, funds, and
material to and from high-risk areas under cover of charity work, and provide terrorist
operatives with day jobs that offer both a salary and cover facilitating their terrorist
activities. Morcover, terrorists co-opt charitable giving through a range of diverse tactics.
Some charities are founded with the express purpose of financing terror, while others arc
existing entities that are infiltrated by terrorist operatives and supporters and co-opted
from within. Recognizing that analysis of this means of terrorist financing demanded a
discerning and discriminating level of scrutiny, Ambassador Francis X. Taylor, then the
State Department’s coordinator for counterterrorism, noted in 2002 that “any money can
be diverted if you don’t pay attention to it. And I believe that terrorist organizations, just
like criminal enterpriscs, can bore into any legitimate enterprise to try to divert money for
illegitimate purposcs.™

A growing challenge in this arena is that banned or exposed charities tied to
terrorism often shut down one day only to reopen the next under new names. The

* Ibid.

* Financial Action Task Force, Terrorist Financing.p. 11.

7 Glenn R. Simpson, “Islamic Charitics Draw More Scrutiny.” Wall Street Journal, February 23, 2008.
* Her Majesty's (HM) Treasury, “Financial Challenge to Crime and Terrorism,” February 28, 2007.
Available online (www.hm-
treasury.gov.uk/documents/financial_services/money/fin_money_financialchallenge.cfm), 52.

** State Department, Intemational Information Programs, “State’s Taylor Summarizes Annual Global
Terrorism Report,” Washington File, May 21, 2002, Available online
(www.usembassy.it/file2002_05/alia/a2052103.htm).
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Treasury Department noted, for example, that after being designated in March 2002, the
Bosnian branch of the al-Haramain Islamic Foundation “reconstituted itself and
continued operations under the name *Vazir’.” In another case, the Trcasury Department
reported that the Indonesian branch of al-Haramain had also attempted to operate under
an assumed name, “Yayasan al-Manahil—Indonesia. ™" As recently as July 2008, the
department added new aliases under which al-Rashid Trust and al-Akhtar Trust
International continued to operate, years after their U.S. and UN designations, in “an
apparent effort to circumvent sanctions imposed by the United States and the UN?!

Evolution of terrorists’ financing methods have cut across the spectrum of raising,
laundering, transferring, storing, and accessing funds. As authorities have cracked down,
for example, on charities that were financing illicit activity around the globe, some of
these charities have devolved decisionmaking 1o local offices and personnel. Some
charities ticd to illicit activities reportedly instruct donors to fund their regional offices
directly, instead of going through central offices. They also hire local pcople as staff so as
not to raise suspicion among authorities. Speaking of radical Islamist efforts to radicalize
and recruit young Muslims in Zanzibar, Tanzania, a local Islamic leader noted that “there
are some [charitable] agencies that sometimes usc a native of the village [to recruit]
because the others would be caught by the police.™ Similarly, there has been a shift in
funding from investment in specific programs to investment in large infrastructure
projects. Such infrastructure 1s not only much needed but also provides effective cover
for the transfer of substantial sums of money overseas. In the Philippines, for example,
investigators found that terrorist financiers supporting the Abu Sayyaf Group and Raja
Sulayman Movement facilitated the construction of mosques and schools under the
supervision of Mohammad Shugair, a Saudi national linked by Philippine authorities to
terrorist financing.”

Trade-based money lqundering. A particularly effective method of hiding illicit
transactions under the cover of legitimate business is by engaging in money laundering
through trade. Such a tactic eschews the actual transfer of funds by buying and
transferring commodities, such as food or other goods. Such goods can be sent even to
internationally sanctioned countries under the guise of humanitarian support. Once they
have entered the country, the goods can either be sold directly for cash or transported to a
third country for salc. A prominent example of suspected trade-based money laundering
reportedly involves the Committec for Palestinian Welfare and Aid (CBSP), a French
charity designated as a Hamas front organization by the United States. According to the
Wall Street Journal, CBSP cooperated with the pro-Palestinian National Association of

* Treasury Department, *Treasury Announces Joint Action with Saudi Arabia against Four Branches of al-
Haramain in the Fight against Terrorist Financing,” press release, January 22, 2004. Available online
(www.treas.gov/press/releases/js | 108 htm).

3 Ibid., “Treasury ldentifics New Aliases of al-Rashid and al-Akhtar Trusts[,] Pakistan-Bascd Trusts
Previously Designated for Supporting al-Qaida,” press release, July 2, 2008. Available online

(www ustreas.gov/press/releases/hp 1065 htm).

2 Chris Tomlinson, “lslamic Extremists Use Missionary Tradition to Recruit Fighters, Spread Anti-U.S.
Message in East Africa,” Associated Press, February 20, 2004,

** Alcuin Papa, “New Terror-Funding Network in Place, Says PNP,” Philippine Daily Inguirer, July 12,
2008.
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Moderation & Development to finance foad aid to the Palestinian territories, selecting the
local Palestinian company Abu Aker for Export and Marketing to handle the logistics of
trade on the ground. Abu Aker was contracted to deliver “lentils, jam jars, and macaroni
from the U.8.” and was able to show a receipt for the goods and pictures of “vegetable oil
and other foodstuffs being delivered to a large refugee camp in Gaza during the Ramadan
holiday in 2605.*

Nevertheless, officials suspect Iran provided the funding for these transactions—
funding that was passed either directly or indirectly along to terrorists through a trade-
based moncy laundering scheme. Abu Akcer has been involved in a number of other
suspicious transactions in which foodstuffs or money either reached or was intercepted en
route to Palestinian Islamic Jihad (P1J) through the El Ehssan Charitable Association, one
of the P1J"s charities. In onc case, Israel blocked the passage of five containers of
vegetable oil paid for by European charities and sent to the Palestinian territories by a
Turkish firm.** According to Israeli officials, Iran leveraged a connection between an
Iranian company and its European partners to initiate the scheme, while Abu Aker was
reportedly in direct contact with P1J officials in Damascus who pointed him to these same
companies.*® Not surprisingly, Assistant Secretary of the Treasury Patrick O’ Brien has
stressed that trade-based money laundering is a significant problem.’ 7

Less sophisticated means of transfer. While terrorist organizations are taking
advantage of technology for financing purposes, terrorist cells and organizations are also
reverting increasingly to far less sophisticated methods in order to avoid official banking
systems. This includes the growing use of cash couriers, bulk cash smuggling, and
hawala brokers (an informal remittance system for transferring moncey) to transfer funds,
along with the use of alternative commodities such as precious stones. In some areas, the
widespread usc of cash is not an effort to evade law enforcement, but a common cultural
practice. This is truc throughout the Middle East, and particularly in the Gulf.

Rcacting to counterterrorism efforts, terrorists have begun transferring funds
through their members” personal accounts and those of their families, sometimes directly,
sometimes through charities, in an effort to evade the scrutiny given to organizational
accounts. In the case of Palestinian groups, once Israel handed over administrative
functions to the Palestinian Authority (PA) under the Oslo Accords, Isracli authorities no
longer had direct access to Palestinian banking information. Documents seized by [sraeli
forces in the West Bank in the course of Operation Defensive Shield (April 2002)
indicatc that Palestinian groups recognized this gap and took advantage of'it. In fact, PLI
sceretary general Ramadan Shallah himself transferred funds from Damascus to the

** Glenn R. Simpson and Benoit Faucon, “A Trail of Sugar to Gaza,” Wall Street Journal, July 2, 2007,
350,

Tbid.
* Isracli intelligence official, intervicw by author, July 2007
7 Patrick O’ Bricn, “Speech Prepared for Delivery at the Washington Institute for Near East Policy,”
February 27, 2008. Available online (www washingloninstitute. org/html/pdf/2008022 70 BrienSpeech.pdf).
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personal bank accounts of individual PUJ terrorists such as Bassam al-Saadi, an operative
responsible for P1J finances in Jenin.*®

Hiding terrorist activity. Much like other transnational criminal organizations,
terrorist front groups often respond to the exposure of their activities by attempting to
distance themselves from the alleged illegal activity and engage in otherwise legitimate
endeavors to paint themselves in a more benign light. Against international efforts to
combat terrorism, in which much of the information used to designate individuals and
organizations as terrorist entities remains classified, such legitimization campaigns take
on even greater importance and utility. For example, some of the charities most closely
tied to terrorist financing, including the al-Haramain Foundation, the International
Islamic Relief Organization, and the Muslim World Leaguc, have hired Washington,
D.C., lawyers and public rclations experts to repair their images in the United States.*

In terms of specific practices, those who finance illicit activities increasingly go to
ever greater lengths to hide the nature of their transactions through money laundering and
other deceptive financial practices. As the myriad northern Virginia—based companies,
charities, and other suspected terrorist front organizations now under investigation
highlights, such organizations are perhaps most useful to terrorist groups as a means of
laundering legitimate earnings, donations, and ill-gotten gains through cascading levels of
charities and companics, including shell companies and paper charities. Shuffling funds
among fronts makes tracing these financial trails immensely difficult, as charities and
companies obfuscate the terrorist intentions of their transactions. In this case, authorities
suspect one address of tics to dozens of entities, including charities and businesses—even
a chicken farm.**

Hizballah, for example, employed deceptive means to seck funding for projects
from intcrnational development organizations for its construction arm, Jihad al-Bina.
According to the Treasury Department, “In cases when intended solicitation targets were
thought to object to the group’s relationship with Hizballah and the Iranian government,
the organization employed deceptive practices, applying in the name of proxies not
publicly linked to Hizballah.™*' Similarly, in September 2006 the Treasury Department
designated two Hizballah-controlled financial institutions as terrorist entitics, Bayt al-Mal
and the Yousser Company for Finance and Investment. Bayt al-Mal served as a bank,
creditor, and investment arm for Hizballah, according to Treasury, and usced the Yousser

* 1sracl Defense Forces, “The Cooperation Between Fatah and the PA Security Apparatuses with P1J and
Hamas in the Jenin Area,” April 9, 2002,

%% James Morrison, “Embassy Row: Saudi Charity Rules,” Washington Times, March 4, 2004.

0 See, for example. “Declaration in Support of Detention.” United States v. Ahdurahman Muhammad
Alamoudi, case no. 03-1009M, Alexandria Division, Eastern District of Virginia, September 30, 2003
(available online at http://news.findlaw.com/hdoes/docs/terrorism/usalamoudi93003dec.pdf); and United
States v. Suleiman Beheiri, “Declaration in Support of Pre-Trial Detention,” August 14, 2003 (available
online at http://news. findlaw.com/hdocs/docs/terrorism/usbiheiri8 1403knaff.pdf).

* Treasury Department, “Treasury Designates Hizballah’s Construction Arm,” press release, February 20,
2007. Available online (www ustreas.gov/pressfrcleases/hp271.him).
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Company to sccure loans and finance business deals for the group’s companies.”? And in
November 2006, the Italian press reported that a ship said to be carrying refrigerators to
Lebanon was impounded in Cyprus after it was found to contain eighteen trucks with
mobile anti-aircraft radars and other vehicle-mounted monitoring equipment.*

1t should therefore not be surprising that Iran itself engages in a variety of
deceptive financial practices to conceal the nature of its sponsorship of terrorist groups.
Iran has uscd Bank Saderat as a preferred means of transferring funds to terrorist
organizations such as Hizballah, Hamas, P1J, and the Popular Front for the Liberation of
Palestine~General Command. The Treasury Department revealed one case in which Iran
sent $50 million to a Hizballah-controlled organization between 2001 and 2006.*

State sponsorship. Even in the age of franchise terrorist groups and like-minded
followers of radical online communities, both active and passive state sponsorship of
terrorism remain significant sources of financing and other support for terrorist groups
today.

While al-Qaeda has not enjoyed state sponsorship in the classical sense, it has
benefited from relationships with governments such as Iran and Syria. Indeed, while
active state sponsorship is increasingly rare, states provide terrorist groups with a tangible
service by simply allowing terrorists to have access to their territory, facilitating their
travel, or by turning a blind eye to their activities within their borders For example, al-
Qacda in lraq has long benefited from a network of associates in Syria that it uses to
facilitate financing, travel to Iraq, and other logistics for members of its European
network. Similarly, while Tchran maintains that al-Qaeda leaders in Iran have been under
house arrest, U.S. officials have challenged these claims. As detailed in the al-Qaeda case
study at the end of this report, recent events suggest Iranian officials maintain at least
some level of cognizance of al-Qaeda activity within the country, although it is believed
that most such activity is conducted without the full knowledge of the regime.

While Iran’s state sponsorship of al-Qaeda is in effect passive, its active support
of other terrorist groups in the region is well documented, from terrorist and insurgent
groups in Iraq and Afghanistan to Hizballah in Lebanon and Hamas and PLJ in the West
Bank and Gaza. The Iranian regime has been described by U.S. officials as the “central
banker of terrorism” and has a nine-digit line item in its budget to support terrorism,
sending hundreds of millions of dollars to terrorist groups annually.® [llustrating how the

** Ibid., “Treasury Designation Targets Hizballah's Bank,” press release, September 7, 2006. Available
online (www.trcas.gov/press/releases/hp83.htm).

* Fausto Biloslavo, “ltalian Troops Forgotten and Useless in Lebanon on Verge of Reexploding™ {in
ltalian], /l Giornale, November 16, 2008. For more information, scc Matthew Levitt, “Shutting Hizballah's
‘Construction Jihad",” PolicyWatch no.1202 (Washington Institute for Near East Policy, February 20,
2007). Available online (www.washingtoninstitute.org/templateC05.php?C1D=2571).

* Treasury Department, “Treasury Cuts Iran’s Bank Saderat Off From U.S. Financial System,” press
release, September 8, 2006. Available online (www.treas.gov/press/releascs/hp87.htm)

* Fox News, “Treasury Official Calls Iran ‘Central Banker of Terrorism’,” April 1, 2008. Available online
(www.foxnews.com/story/0,2933,344530,00.html).
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support for terrorism is part of an official government policy, Iran has used its state-
owned financial institutions to dole out these funds.

Individual major donors. Speaking in the Persian Gulf, Treasury Department
Undersecretary Stuart Levey noted that “terrorist organizations and al-Qaeda raise money
in the Gulf by going to individual donors and through charities.”® This was evident in
2006, when the department designated Abd al-Hamid al-Mujil, executive director of the
Eastern Province office of the IRO, described by fellow jihadists as the “million dollar
man” for his support of Islamic militant groups. According to the public statement
announcing his designation, Mujil had a long history of financing al-Qaeda and its
Southeast Asian affiliatcs, the Abu Sayyaf Group and J1.*

In January 2007, the Treasury Department designated Farhad Ahmed Dockrat and
Junaid Ismail Dockrat, two South African al-Qaeda financiers. Farhad funded al-Qaeda
and the Taliban through an al-Qaeda charity on the UN 1267 committee’s terrorism list,
and Junaid raised $120,000 for then-al-Qaeda operations chief Hamza Rabia.*® In
January, the UN listed three Kuwaitis—Hamid al-Ali, Jaber al-Jalamah, and Mubarak al-
Bathali—as al-Qaeda financiers. Designated a year carlier by the Treasury Department,
the three actively recruited and financed al-Qaeda activitics, including those taking place
in Kuwait, Iraq, Afghanistan, and Pakistan.*’

Documents seized in a September 2007 raid on a suspected al-Qaeda in Iraq
(AQI) safe house in Sinjar, in western lraq, revealed that in the 2006-2007 timeframe the
group depended heavily on donations, much of which came from AQI leaders, foreign
fighters, and local Iraqis.50 Among the foreign fighters who contributed to AQI, Saudis
were the most prolific. They gave significantly larger amounts than the other fighters,
with an average contribution of just more than $1,000. Additionally, of the twenty-three
fighters who contributed more than $1,000, twenty-two were Saudi.®!

Potential Impact of The Justice Against Sponsors of Terrorism Act

Beyound punishing terrorists and their supporters, and beyond providing victims of
terrorism and their families a sense of justice, holding people financially responsible for
their illicit actions by targeting the finances can also effectively stem the flow of funds
available for futurc terrorist activity. Not only do successful civil suits remove funds
from the pockets of terrorists and their supporters, they can also send a powerful message
to other potential donors who may think twice before being named and shamed as terror
financiers. Most of the major donors found to have been supporting terrorism have not

* Gulf Daily News, “Millions of Dollars May Fund Terrorism,” February 27, 2008.

*7 Treasury Department, “Treasury Designates Dircctor, Branches of Charity,” August 3, 2006.

* Ibid., “Treasury Targets al-Qaida Facilitators in South Africa.” January 26, 2007. Available online
(www.treas.gov/press/relcases/hp230.htm).

* Treasury Departiment, “Treasury Designations Target Terrorist Facilitators,” December 7, 2006,

0 Pishman, Bombers, Bank Accounts, and Bleedowt, p. 68.

* 1bid., p. 70.
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becn terrorist operatives themselves. These are prominent businessmen, wary of
exposing themselves and their financial empires to the financial and litigation risk that
comes with being added to a government or UN terrorism list or being indicted for
supporting a terrorist group. Consider the time and money individuals such as Yasin al
Qadi, a Saudi businessman designated as a terror financier by both the U.S. and U.N.,
have spent trying to get off these lists.

Indced, the financial front in the battle against terrorism may be the last area
where traditional deterrence theory still applies within the context of modern
counterterrorism. In the extreme, deterring a suicide bomber — who is willing to die
himself so long as he takes you with him ~ is unlikely. In fact, terrorist groups actively
work to remove any disincentives that may affect the suicide bomber’s determination,
such as promising to take care of the suicide bomber’s family in way the bomber himself
never could. Then-Secretary of State Colin Powell lamented how terrorist groups would
“incentivize” suicide bombings.” ? But major donors may indeed be deterred from putting
themselves, their families and the financial empires they have spent a lifetime building at
risk by supporting terrorist groups. Public sector actions such as designations and
prosecutions are covered by the media and provide a deterrent message for other potential
donors. Civil cases can do the same, and could do much more with the passage of The
Justice Against Sponsors of Terrorism Act,

Conclusion

While challenges remain, an examination of the record to date indicates positive
results. Speaking before Congress in February 2008, Director of National Intelligence
(DNI) Michael McConnell commented that over the previous twelve to eighteen months
the intelligence community noticed that *“al-Qaeda has had difficulty in raising funds and
sustaining themselves.”™ ta April 2008, Undersecretary of the Treasury Stuart Levey
echoed the DN{’s assessment, adding that the government’s efforts to combat terrorist
financing “are more integrated than ever before” and have enabled the government to
disrupt or deter some sources of al-Qaeda finance and make “significant progress
mapping terrorist networks.”™™

But it is still premature to celebrate al Qaeda’s financial demise. Speaking at The
Washington Institute for Near East Policy three months ago, Treasury Assistant Secretary
David Cohen noted that while on the one hand al Qaeda “is now in the worst financial
shape it has been in for years,” the fact remains that “al Qaeda is not disabled, nor is it
bankrupt, and our progress in degrading its financial strength will not be lasting without

fz Colin Powell, interview by Tony Snow, Fox News Sunday, Fox News Channel, Junc 30, 2002

1 U.S. House of Representatives, “Hearing of the House Permanent Select Committee on Intelligence,
Annual Worldwide Threat Assessment,” February 7, 2008, Available online
{www.dni.gov/testimonies/20080207 _transcript.pdf) pp. 16-18.

** Treasury Department, “Under Secretary for Terrorism and Financial Intelligence Stuart Leveyl.]
Testimony Before the Senate Commitiee on Finance.” April 1, 2008, Availablc onlinc
{www.treas.gov/press/releases/hp898 . htm).
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continued, vigorous efforts.”™ Such efforts require using all the tools at our collective
disposal, including those available to both the public and private sectors. To that end,
passage of The Justice Against Sponsors of Terrorism 4ct would be a welcome
development.

** David Cohen, “Enhancing International Cooperation against Terrorism Financing,” The Washington
Institute for Near East Policy, April 7, 2010,
hitp A wwwwashingtoninstitote orgiemplateCO7. php? CHD=522
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Written Statement of Joan Molinaro

Board Member of 911 Families for a Secure America and

Mother of New York City Firefighter Carl E. Molinaro, murdered on 9/11 while he was
helping survivors escape the North Tower of the World Trade Center

Before the United States Senate Judiciary Committee,
Subcommittee on Crime and Drugs
July 14, 2010

Mr. Chairman and Members of the Committee:

Thank you for the opportunity to offer my view on this subject of great
importance to the American people. The legislation that is the subject of the hearing
before this Committee, the Justice Against Sponsors of Terrorism Act (JASTA), is one
that is important to me, my family, and I would imagine to anyone who has experienced
or may in the fiture experience any loss as result of terrorism. It is important to anyone
anywhere who hopes to have the opportunity to hold accountable foreign facilitators of
international terrorism, rather than to see them provided with a roadmap to escape all
accountability. So I appreciate the opportunity to express why I am asking this
Committee to support this important legislation.

As many of you may know, on September 11, 2001, after Islamic extremist
terrorists hijacked four U.S. commercial airliners, I lost my son, New York firefighter
Carl E. Molinaro, age 32, who was last seen helping survivors to escape from the North
Tower of the World Trade Center after one of those planes was flown into the building.

After the attacks, I joined with a group of over 5,000 family members and other
survivors to pursue those responsible for facilitating the 9/11 attacks. In Aungust 2002, we
filed a civil lawsuit against individuals, financial institutions, corporations, and purported
“charities” implicated in sponsoring al Qaeda’s terrorist activities. In filing that suit we
relied on a law created by the U.S. Congress that was expressly intended to deter and
punish acts of international terrorism by, among other things, taking the resources that
keep terrorists in business — namely, their money. Consistent with the purposes of that
law, among our chief goals in filing the litigation was to use tools of the U.S. civil justice
system to uncover and shine a spotlight on support structures and resources of terrorist
groups like Al Qaeda, to deter, punish, and bankrupt sponsors of terrorism, and ultimately
to deprive terrorists of the means to conduct future acts of terror.

As has often been recognized, money is the lifeblood of terrorists. As one al
Qaeda operative is quoted as saying, “There are two things a brother must always have
for Jihad, the self and money.” One esteemed member of this Judiciary Committee,
Senator Grassley, similarly has recognized that, to fight terrorism, we must strike
terrorists “where it hurts them most: at their lifeline, their funds.” 136 Cong. Rec.
S14279-01 (1990). 1expect that the Committee will hear testimony from other witnesses
better able to explain the financial needs of terrorist networks, but as a 9/11 Family
member interested in preventing future attacks, I understand that the ability of terrorist
organizations like al Qaeda to function is tightly tied to their financing. Some may argue
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myopically that a given attack required little funding. But that view does not account for
the tremendous infrastructure of terror organizations. They need steady funding not only
to plan individual attacks, but also for resources to recruit, train, communicate, and for
weapons, bribes, safe haven, and any number of other things needed to maintain, sustain,
and expand their operations.

The 9/11 terror financing litigation that I and the thousands of other family
members and survivors started in 2002 is exactly the type of litigation Sepator Grassley
identified in 1992 when, in discussing the Antiterrorism Act, he commented that that law
allows terrorism victims “to pursue renegade terrorist organizations, their leaders, and the
resources that keep them in business, their money.” 138 Cong. Rec. S17252 (1992). As
anticipated at the time the law was passed, the legal action is part of our nation’s policy
of striking terrorism at every level and every link in the chain of processes that lead to
terrorism. In fact, the deterrence value of legal actions against wealthy terrorism
financiers, who often enjoy public lifestyles marred by accusations of such financing,
may be greater than the value from pursuing the ideologues who remain hidden until their
deadly attacks are done.

But in the 9/11 terror financing litigation, our efforts to use the tools provided for
by the Congress have been turned back repeatedly. The courts have, on multiple
occasions and at multiple levels, misinterpreted the law to allow various defendants to be
dismissed from the lawsuit without any degree of accountability. So far, the court has
dismissed claims against 61 defendants, and all 61 defendanis were dismissed based on
sovereign immunity or jurisdictional issues. Not a single claim has been addressed on its
merits.

In the District Court’s most recent decision, on June 14, after waiting for seven
years for the court to decide requests from nearly 100 defendants asking to be dismissed
from the case based on jurisdictional and immunity grounds, the court addressed 50 of
those requests — dismissing 49 of the 50 defendants — and all of them based on
jurisdictional grounds. So those 49 defendants accused of financially or otherwise
supporting Al Qaeda in its violent attacks on America were dismissed in a manner that, if
upheld, would allow their roles to remain forever untested and free from any
accountability. To the public the defendants claim that they have been vindicated -- but
in truth, the court let them off regardless of their culpability.

Rather than allowing these defendants to escape accountability, the families of
those murdered on 9/11 and the other survivors ask that they be required to defend their
actions in an open forum, where they can be required to answer questions and evidence
can be aired openly. Even almost a decade after those terrible attacks, there is a
tremendous public interest in presenting our claims in an open setting to judge the claims
on their merits.

As T understand the Justice Against Sponsors of Terrorism Act, it offers fairly
modest amendments to the law to change the problems created by the courts” decisions in
the 9/11 terror financing litigation. The changes would make perfectly clear Congress’s
intention to permit U.S. citizen’s to hold accountable foreign sponsors of terrorism,
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especially where their terrorist actions resulted in attacks on U.S. soil. In short, the
changes would allow those of us who suffered horrific losses on 9/11 to air the evidence
mounted against these defendants and test the merits of the claims and defenses in the
case, rather than allowing the defendants to escape all accountability by claiming their
blanket immunity.

For these reasons, I am urging this Committee, the Senate, and Congress to pass
the Justice Against Sponsors of Terrorism Act. Thank you for allowing me to express my
views on this important legislation.

Isl
Joan Molinaro
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9711 FAMILIES UNITED TO BANKRUPT TERRORISM
Post Office Box 42127
Washington, DC 200150127
(BO0) 370931 4

July 13,2010

Via Electronic Mail and Hand Delivery
The Honorable Arlen Specter

United States Senator
711 Hart Senate Office Building
Washington, D.C. 20510

Dear Senator Specter:

The failed attempt to bomb Northwest Airlines Flight 253 on Christmas Day served as a stark
reminder that al Qaeda is still plotting to kill innocent Americans and that our nation is still
vulnerable to terrorist attack. In fact, we are more vulnerable today than in the past because a 2008
Second Circuit U.S. Court of Appeals ruling gives those whose financial and material support
enabled this attempted attack immunity from accountability in the U.S. Courts.

That may be hard to fathom, but it’s true. If the plot had succeeded, the loved oncs of all
those killed would have had no way to hold al Qaeda’s backers accountable, so long as they gave
their money and support from outside the United States — this despite repeated congressional
passage of legislation giving terrorist victims the right to seek justice in the U.S. civil courts.

That’s why we, over 6,000 of us, the 9/11 Families United to Bankrupt Terrorism, urge the
Senate Judiciary Committee’s support and swift passage of S. 2930, the Justice Against Sponsors of
Terrorism Act (JASTA). This urgently-needed legislation will undo the Second Circuit’s
controversial, misguided ruling and restore the longstanding intent of Congress to empower victims
of terrorist attacks and their loved ones to help defend our nation by holding accountable those whose
raoney and material support financed the deaths and injuries of innocent Americans.

JASTA will close an unconscionable gaping hole in homeland security. It will also mean a
great deal to us personally as Americans who were injured and lost loved ones in the September 11,
2001 attacks. Since that time, we have sought to bring al Qaeda’s bankrollers to justice, for they have
as much blood on their hands as do bin Laden and the 9/11 hijackers. We have done this partly for
the sake of accountability but especially to block the terrorism financing pipeline and prevent future
attacks against Americans.

Unfortunately, our efforts — and the will of Congress — were stymied by the Second
Circuit’s ruling that no one can be held accountable for linancing or supporting a tetrorist attack
inside our borders as long they provided the money or support from oufside the United States and
that foreign officials, although they may be held to account for their careless behavior on U.S. soil,
cannot be held similarly accountable for intentional terrorist conduct commitied here.

The impact of the Court’s bizarre misinterpretations of the Anti-Terrorism Act and Foreign
Sovereign Immunities Act is that terrorist financiers and supporters can literally stand at our borders
enabling horrific acts in the U.S. while thumbing their nose at the rule of law. Imagine how the
bankrollers of al Qaeda in Yemen must feel today, knowing they are beyond the reach of the U.S.
Courts. And if an actor happens to be a foreign official, he may be free from accountability for

09:45 Feb 24,2011 Jkt 064296 PO 00000 Frm 00100 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\64296.TXT SJUD1 PsN: CMORC

64296.070



VerDate Nov 24 2008

95

intentionally detonating a car-bomb to destroy an entire city block regardless of where he acted —
though ironically, he could be accountable for harm caused by driving the same car recklessly.

Passage of JASTA will also reinforce a critical lesson of Northwest Flight 253, United Flight
93 and American Flight 63 — that an empowered citizenry is our first line of defense against
terrorism. The brave passengers and crew who stapped the terrorists on these three flights did what
our government could not — saved hundreds and perhaps thousands of lives.

It is in this same spirif of citizen activism that we are seeking to defend America by stopping
the terrorists in the courtroom, using powers granted to us by Congress and the wisdom of the U.S.
civil justice system.

Please uphold this spirit by supporting and enacting JASTA. In doing so, you will sead the
message to terrorism supporters everywhere that they will be brought to account in the U.S. Courts,
no matter where the transfer of money or resources takes place. And above all, you will strike a
powerful blow for the defense and security of our homeiand.

Finally, in further support of this important bill, we are submitting for the Commiitee’s
consideration a package of documents that shed light on the true nature of Saudi Arabia’stiestoa
number of “charities” that have been publicly implicated in the sponsorship of terrorism. These
documents include affidavits filed in the litigation by officials of the charities and the government of
the Kingdom, which in many cases confirm the Saudi government’s complete control of the relevant
charities, In addition, although the evidentiary record concerning the charities’ ties to terrorism is too
vast to include in a submission for the record, the enclosed materials include a few key documents
reflecting the U.S. government’s own findings concerning the charities in question. These materials
include the U.S. government’s terror designations of al Haramain Islamic Foundation and branches
of the International Islamic Relief Organization, as well as regords from the Guantanamo Bay
Combatant Status Review Tribunals implicating the relevant charities in terrorist activities. In the
case of the HIRO, we have also inciuded an internal Treasury Department memorandum which
indicates that the IIRO’s terrorist activitics continued long after 9711, even in the face of concerted
U.S. diplomatic pressure on Saudi Arabia to reform its government sponsored charities.

We thank the Senate Judiciary Committee for its consideration of these submissions, and
again urge quick passage of the Justice Against Sponsors of Terrorism Act as an important step in
preventing future tervorist attacks against the United States.

Thank you for your consideration and assistance.

Sincerely,

Agnello, Rina - Staten Island, NY
Agnello, Salvatore - Staten Island, NY
Aguiar, Diane B. - Portugal

Aita, Lucy A. - East Brunswick, NJ
Anderson, Jil - State College, PA
Ashley, Carol - Rockville Centre, NY
Ashley, Michael - Rockyille Centre, NY

Ashley, William - Rockville Centre, NY
Bailey, Kevin - Holmdel, NJ

Bavis, John M. - Williamsburg, VA
Bennett, Cynthia (Watts) — Foley, AL
Bernard, Mark - Middleton, MA
Bernstein, David M., MD - Kaneohe, HI
Bernstein, Robert - Brooklyn, NY
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Betterly, Joanne F. - Little Silver, NJ
Betterly, Mark - Fort Washington, PA
Bienemann, Cynthia Rancke - Chatham, NJ
Bleimann, Lucille - Jackson, NJ
Bolourchi, Neda - Los Angeles, CA
Boyarsky, Viadimir - Brooklyn, NY
Boyle, James R. - Old Bridge, NJ
Bratton, William J. Jr. - Westtown, NY
Bridgeforth, David - Glendale, NY
Brown, Michael - Las Vegas, NV
Burnett, Beverly - Northfield, MN
Burnett, Thomas E. - Northfield, MN
Canty, Edward J. - Schenectady, NY
Carlo, Robert E. - Long Beach, NY
Chung, Winnie C. - Manhasset, NY
Cillo-Capaldo, Lynne - Middletown, NJ
Clarke, Thomas J, - Buffalo, MN
Coffey, Daniel, MD - Newburgh, NY
Connors, Doug - Quincy, MA

Damiani, Catherine - Hamilton Square, NJ
Damiani, Robert - Hamilton Square, NJ
Davis, Harry L. - Oxford, PA

Day, Judith - Brooklyn, NY

de la Torre, Gladys - Orlando, FL

D'Esposito (Lieberman), Grace - Morganville, NJ

Dietrich, William G. - Millington, NJ
Dougan, Patricia~ Rockville Centre, NY
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Echevarria, Jennifer Santora - Long Island City, NY

Einzig, Barbara - Baltimore, MD

Felix, Edgar - Cliffside, NJ

Fernandez, Roger - Manasquan, NJ
Fialko, Evelyn - River Edge, NJ

Fialko, Robert - River Edge, NJ
Filipov, Loretta J. - Concord, MA
Finley, Joseph - Brentwood, TN

Fox, Michael J. - Melville, NY

Freund, Carol M., Ph.D. - Holmdel, NJ
Friedrich, Jeanetie - S. Nyack, NY
Furmato, Joseph - Point Pleasant, NJ
Furmato, Margaret - Point Pleasant, NJ
Gardner, Jennifer R. - New York, NY
Gayle, Solomon - Jersey City, NJ
Gerlich, Lorraine A. - Mission Viejo, CA
Gertsberg, Roman - Howard Beach, NY
Geyer, Philip J. - Naperville, 1L

Green, Roxanne - Westbury, NY

Greene-Wotton, Patricia M. - Middletown, NJ

Greenstein, Howard - Boca Raton, FL
Gregory, Amanda - Ramsey, NJ

Gregory, James - Ramsey, NJ
Gregory, Maureen A. - Ramsey, NJ
Gregory, Sara - Ramsey, NJ

Grimner, Judith A. - Merrick, NY
Gunther, Peter S. - Centerport, NY
Gutierrez, Edgar - Elmhurst, NY
Hallstrom, Kathleen A. - No. Andover, MA
Hayden, Elizabeth Gail - Boston, MA
Hayden, Raymond - Toms River, NJ
Heintz, William - Staten Island, NY
Hetzel, Diana - Rockville Centre, NY
Higley, Todd E.H. - Wellington, FL
Hindy, Gregory J. - Essex Fells, NJ
Hoagland, Alice - Los Gatos, CA
Horning, Diane J. - Scotch Plains, NJ
Horning, Kurt D. - Scotch Plains, NJ
Horrocks, Miriam - Glen Mills, PA
Hrabowska, Mary — New York, NY
[Hunt, Jean M. - Cranford, NJ

tken, Gerard H. - The Dalles, OR
[rgang, Steven - New York, NY
Jalbert, Catherine L. - Swampscott, MA
lalbert, Michael A. — Swampscott, MA
Jerath, Meena - Edison, NJ

Jerath, Neel - Edison, NJ

fimenez, Humberto - Queens Village, NY
Jones, Donald - Livingsion, NJ

Jones, Judith - Livingston, NJ

Joseph, Mark D. - Suffern, NY

Keane, Robert F. - Collegeville, PA
Keating, Michael - Worcester, MA
Keenan, John - Bronx, NY

Keene, Kristen - Ocala, FL.

Kelly, Alice B. - Punta Gorda, FL
Kikkenborg, Susanne - New Haven, CT
Kminek, Marion - Cape Coral, FL
Koch, Ruth - Athens, GA

LaFalce, Dominick V. - Barnegat, NJ
[.ake, Romano E. - East Orange, NJ
LaSala, John R, - Floral Park, NY
LaVelle, Kevin - Highland Falls, NY
LaVerde, Dolores - Staten Island, NY
LeBlanc, Linda - Peabody, MA
Lebron, Lourdes - Florence, MA
Lenihan, John J. - Avon, CT
Lichtschein, Mark - Teaneck, NJ
Linton, A. Patrick - Frederick, MO
LoMeli, Anthony P. - Patterson, NY
Luther, Jane - Brielle, NJ
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Lynch, Daniel F. - Flushing, NY

L.ynch, John B. - Bronx, NY
Maciejewski, Kazimierz - Oradell, NJ
Maciejewski, Pawel - Oradetl, NJ

Macko, Michael A. - College Point, NY
Manalastas, Judy - Woodmere, NY
Martingano, Rosaria Agnello - Staten Island, NY
Martino, Anthony - Staten Island, NY
Marx, Jayne M. - Carlsbad, CA

Masak, Catherine - Lindenhurst, NY
Mathers, Margaret L. — Galveston, TX
Mathwig, Betty Jane - Eau Claire, W]
Mauro, Margaret - Antioch, TN

May, Nancy A. - Yerington, NV

May, Ronald F. - Yerington, NV

Mbaya, Kaaria - Philadelphia, PA
McAuley, Joseph - Smithtown, NY
McCarthy, James - Demarest, NJ
McErlean, Agnes M. - Westerly, RI
McErlean, John T, - Westerly, Rl
McGinly, William C. ~ Vienna, VA
MecKnight, Capt. Roger 1. - Massapequa Park, NY
Miller, Holly A. - Bigfork, MT

Miller, James R. - Belvidete, NJ
Molinaro, Joan - Hawley, PA
Monteserrato, Judy - South Kingstown, RI
Moreno, Ivy M. - Bronx, NY

Morgan, Glenn - Somerville, MA

Mullin, Kevin - Bellmore, NY

Murphy, Dolores - Venice, FL

Murphy, Thomas - Venice, FL

Nilsen, Patricia - Staten Island, NY
Nolan-Riley, Renee - Wichita, KS
O’Brien, Bernard J. - Rockville Centre, NY
O’Connor, Donna Marsh - Liverpool, NY
(’Hare, Carole - Danville, CA

O’Reilly, Eugene F. - Broad Channel, NY
Otell, Judy Cleere - Richmond, TX
Ouida, Herbert - River Edge, NJ

Panik, Linda E. - Mingoville, PA

Panik, Martin A. - Mingoville, PA
Parigen, Colleen M. - Mason, OH
Pecorella, Richard - Brooklyn, NY
Pedersen, Catherine - Midland Park, NJ
Petrocelli, Albert P. - Staten Island, NY
Pietronico, Michael - Matawan, NJ
Plunkett, Edmund L. - Brooklyn, NY
Pothemus, Barbara L. - Morris Plains, N}
Pontell, Devora Wolk - Woodstock, MD
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Premoli, Sharon - Manchester, VT
Prendergast, Kevin J. - West Babylon, NY
Preston, Lisa A. - New Providence, NJ
Puwalski, Joan - Bellerose, NY
Quackenbush, Michael - Chapel Hifl, NC
Racaniello, Frank - Little Neck, NY
Racaniello, Sandra - Little Neck, NY
Ragaglia, Donna - Staten Island, NY
Raley, Ana M. - Stevensville, MD
Rathkey, Julia - Old Lyme, CT

Regan, Virginia M. - Hockessin, DE
Reichert-Hart, Christine L. - Eau Claire, Wi
Reilly, Patricia - Staten Island, NY

Reiss, Judith - Yardley, PA

Richards, Jim D. - East Meadow, NJ

Rigo, Theodore P. - Conifer, CO

Robulak, Kenneth - Clearwater Beach, FL
Rodak, Joyce Ann {(and minor children) - Sewell, NJ
Roger, Thomas - Longmeadow, MA

Roth, fulie Sweeney - Yarmouth Port, MA
Russin, Edward - Morganville, NJ

Russin, Gloria - Morganville, NJ

Sabin, Ir., Charles E. - Metairie, LA
Samuel, James K - Brick, NJ

Samuel, Linda - Brick, NJ

Santise, David A. - Wantagh, NY

Santora, Alexander - Long Island City, NY
Santora, Maureen - Long Island City, NY
Santora, Patricia - Long Island City, NY
Santora-Montali, Kathleen - Long Island City,NY
Savinkina, Galina - Brookiyn, NY
Savinkina, Valentina - Brooklyn, NY
Savinkina, Valeriy - Brooklyn, NY
Scandole, Robert — Breezy Point, NY
Schumacker, Robert - Flushing, NY

Scott, Denise M, - Stamford, CT

Sellitto, Loreen - New Vernon, NJ
Sellitto, Matthew - New Vernon, NJ
Serva, Bruce E. - Stafford, VA

Sheehan, Daniel J. - DeLand, FL.

Shelley, Sandra E. - Eau Claire, W]

Shi, Wen - Orangeburg, NY

Shields, Capt. Scott - Princeton, NJ

Sloan, Patricia B. - Novato, CA

Smith, Wendy Christina Silva - Aptos, CA
Snyder, Charles O'Neal - Aiea, HI

Speni, Barbara R. - Destin, FL.

Stcfani, Catherine M. - San Jose, CA
Stergiopoulos, Angela - New Canaan, CT
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Stewart, Richard - Leland, NC

Straine, James J. - Hilton Head Island, SC
Straine, Mary E. - Hilton Head Island, SC
Telesca, Michael A. - Eastchester, NY
Van Auken, Lorie - East Brunswick, NJ
Varacchi, Eileen - Laurel Hollow, NY
Verse, Selma Ann - Stuart, FL

Vialonga, Katherine - Demarest, NI
Warkenthien, Thomas A. - Bronx, NY
Welge, Gary - Yonkers, NY

Whalen, Patricia - Canton Twp., MI
White, Alphonse - Jackson, NJ

White, Joan - Jackson, NJ
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White, Mary Louise - Port St. Lucie, FL
White, Sally - East Walpole, MA
Whittington, H.G., MD. - Sun City, AZ
Whittington, Mike - Orono, MN
Wieman, Marc - Rockville Centre, NY
Wilson, Theresa 1. - Delmar, NY
Wiltse, Ken - Pineland, NY

Winuk, Jay S. - Carmel, NY

Woodall, Mary - San Diego, CA
Yarnell, Ted - West Milford, NJ
Zheng, Dr. Rui - Timonium, MD

Zletz, Richard - New York, NY
Zucker, Stuart - Woodbury, NY
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“Evaluating The Justice Against Sponsors Of Terrorism Act, S. 2930”
Senate Judiciary Committee
Subcommittee on Crime and Drugs
July 14, 2010

Index of Documents

Declaration of Ali Mohammed al Kamal, Manager for Financial Affairs of the Muslim
World League.

Declaration of Saleh Abdullah al Saykan, Manager of Financial Administration of the
International Islamic Relief Organization.

Declaration of Mutaz Saleh Abu Unugq, Financial Director of the World Assembly of
Muslim Youth.

Affidavit of Khalid bin Obaid Azzahri, Financial and Administrative Manager of al
Haramain.

Declaration of Dr. Mutlib bin Abduliah al Nafissa, Minister of State of the Council of
Ministers of Saudi Arabia.

Declaration of Abdulrahman al Swailem, President of the Saudi Arabian Red Crescent
Society.

Declaration of Dr. Abdulrahmann al Swailem, President of the Saudi Joint Relief
Committee.

Minister of Citizenship and Immigration v. Mahmoud Jaballah — Excerpts of a decision
issued by the Federal Court of Canada in deportation proceedings initiated by the
Canadian government against Mahmoud Jaballah, a one-time employee of the

HRO. During the course of that trial, Arafat el Asahi, the director of the Canadian office
of the IIRO and a full-time employee of the Muslim World League, testified that the
MWL and HRO are controlled by the Saudi government.

1996 Central Intelligence Agency Report — Discussing the involvement of purported non-
governmental charitable organizations in the sponsorship of terrorist organizations and
extremist groups.

10 Declaration of Al Ahmed Ali Hamad (English and Arabic versions).

11 Ali Ahmed Ali Hamad’s Employment Papers Received from the Saudi High

Commission.

12 Department of Defense Intelligence Report — Saudi High Commission providing weapons

and ammunition to the Somali National Alliance.
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Ex. 13 August 3, 2006 U.S. Treasury Press Release regarding the designation of the [IRO branch
offices in the Philippines and Indonesia, including the designation of 1IRO Executive
Director Abd Al Hamid Sulaiman Al Mujil. Stuart Levey, U.S. Treasury’s Under
Secretary for Terrorism and Financial Intelligence, states that “we are now taking public
action to sever this link in the al Qaida network’s funding chain.”

Ex. 14 U.S. Treasury Designation Memorandum for the [IRO.

Ex. 15 Letter from Mohammed Jamal Khalifa — Stating that his activities were performed under
the surveillance of the Saudi Embassy.

Ex. 16 U.S. Treasury Press Releases regarding the designations of Al Haramain Islamic
Foundation branch offices and Saudi headquarters.

Ex. 17 U.S. Treasury Designation Memorandum for the Al Haramain Islamic Foundation.

Ex. 18 BBC News, US Fears Terrorist Attack in Kosovo, April 3, 2000 - The article discusses a
raid conducted by K-For military police on a house rented by the SJRC because “they
believe members of the SIRC are linked with Osama bin Laden, the man suspected of
being behind the attacks on the US embassies in Kenya and Tanzania.” Importantly, a
secret U.S. document naming two former members of the SJRC is seen by the BBC
which “claims Adel Muhammad Sadiq Bin Kazem, and Wa’el Hamza Jalaidan, the
Committee’s former Director, are ‘associates of Osama bin Laden™ and that Mr Jalaidan
helped Mr bin Laden ‘move money and men to and from the Balkans.””

Ex. 19 September 6, 2002 U.S. Treasury Press Release regarding Wa'el Hamza Jelaidan
designation.

Ex. 20 Testimony of Charles Pasqua, Former Minister of the Interior of the Republic of France,
December 15, 2003 - Mr. Pasqua states that he made an official visit to the Kingdom of
Saudi Arabia in November 1994 and met with several Saudi officials. According to Mr.
Pasqua: “In the course of the meetings with my Saudi counterparts, I raised the question
of financial aid furnished by Saudi charitable organizations enjoying state support, in
particular the World Islamic League, to Islamist movements or terrorist groups. Mr.
Pasqua further states that he “specifically warned my counterparts about this situation and
officially requested that they put an end to it, insofar as the Islamist groups receiving this
aid were likely to damage French interests or had already done so in the past.”

Ex. 21 Department of Defense Unclassified Summaries of Evidence for Detainee Abdallah
Ibrahim al Rushaydan (Detainee # 343) — The evidentiary summary states the following
about the International Islamic Relief Organization (IIRO): “The International Islamic
Relief Organization (IIRO) is also known as Al Hayat Al Igatha Al Islamiya Al
Aalamiya. According to the media in Asia, the Islamic Non-government Organization
known as the International Islamic Relief Organization (IIRO), which is managed by
Osama Bin Laden’s brother-in-law, has maintained links with the Abu Sayyaf group
(ASG) in the Philippines. Executive Order 13224, which blocks property and prohibits
transactions with persons who commit, threaten to commit, or support terrorism,
designates the Abu Sayyaf Group as a global terrorist entity.”
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Ex. 22 Department of Defense Unclassified Summaries of Evidence for Detainee Abdul al Salam
al Hilal (Detainee # 1463) — The evidentiary summary states the following about the Al
Haramain Islamic Foundation (AHIF): **A source stated the al Haramain Saudi Arabian
Foundation’s main mission is to implement and teach true Wahhabism religious doctrine
worldwide. Al Haramain has connections with al Qaida. A former head of the al
Haramain has been accused of controlling the financial, material and logistic support to al
Qaida and other terrorist organizations. Al Haramain is suspected of involvement in
weapons smuggling to Algeria and the transfer of radical fundamentalists to Bosnia
during the war in the former Yugoslavia.”

Ex. 23 Department of Defense Unclassified Summaries of Evidence for Detainee Adel Hassan
Hamed (Detainee # 940) — The evidentiary summary states the following about the
World Assembly of Muslim Youth (WAMY): “WAMY is a non-government
organization operating in Afghanistan that may be affiliated with Usama Bin Ladin and al
Qaida operations. According to top WAMY officials, both the United States and Israel
must be destroyed. WAMY provides financial support to the Palestinians fighting
against Israel. In addition, WAMY has put forward a proposal that the Palestinians
should declare open war on Israel.”

Ex. 24 Department of Defense Unclassified Summaries of Evidence for Detainee Bensayah
Belkacem (Detainee # 10001) — The evidentiary summary sstates the following about the
Saudi High Commission (SHC): “An open source reported that the detainee, also known
to be the leader of a group in Algeria, had 3.5 million Marks of Bosnian currency
deposited in a bank in Sarajevo, Bosnia, and several other members of the group had
millions also deposited into banks. The open source reported that an investigation
revealed the High Saudi Committee has on its payroll almost all of the members of the
group from Algeria, which had links to international terrorism.”

Ex. 25 Department of Defense Unclassified Summaries of Evidence for Detainee Saber Mahfouz
Lahmar (Detainee # 10002) - The evidentiary summary states the following about the
Saudi High Commission (SHC): “The Saudi High Commission for Relief and al
Haramayn has provided financial support to former Arab Mujahedin in Bosnia. The
types of financial support included family stipends or travel to Chechnya and
Afghanistan. Al Haramayn is directly tied to terrorist activities in the Bosnia-
Herzegovina area. They provide shelter and support to persons known to have committed
terrorist activities.”

Ex. 26 ABC News, U.S.: Saudis Still Filling Al Qaeda’s Coffers, September 11, 2007 — “If 1
could somehow snap my fingers and cut off the funding from one country, it would be
Saudi Arabia,” Stuart Levey, U.S. Treasury’s Under Secretary for Terrorism and
Financial Intelligence, told ABC News. Despite some efforts as a U.S. ally in the war on
terror, Levey says Saudi Arabia has dropped the ball. According to Levey, not one
person identified by the United States and the United Nations as a terror financier has
been prosecuted by the Saudis.

Ex. 27 LA Times, Saudi Arabia Is Prime Source of Terror Funds, U.S. Says, April 2, 2008 —
Stuart Levey, U.S. Treasury’s Under Secretary for Terrorism and Financial Intelligence,
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testified before the Senate Finance Committee on April 1, 2008. Levey testified that
Saudi Arabia remains the world’s leading source of money for al Qaida. According to
Levey, the Saudi government had not taken important steps to go after those who finance
terrorist organizations or to prevent wealthy donors from bankrolling extremism through
charitable contributions, sometimes unwittingly. Moreover, Levey noted that the Saudi
government has not set up a charity oversight commission to track whether donations end
up in the hands of extremists.

Ex. 28 July 13, 2005 U.S. Treasury Press Release regarding Stuart Levey’s testimony before the

Senate Committee on Banking, Housing and Urban Affairs. According to Levey: “The
Comumittee is also well aware that the challenges posed by terrorist financing from within
Saudi Arabia are among the most daunting we have faced. Wealthy Saudi financiers and
charities have funded terrorist organizations and causes that support terrorism and the
ideology that fuels the terrorists' agenda. Even today, we believe that Saudi donors may
still be a significant source of terrorist financing, including for the insurgency in Iraq.” In
addition, Levey stated that “Saudi Arabia-based and funded organizations remain a key
source for the promotion of ideologies used by terrorists and violent extremists around
the world to justify their hate-filled agenda.” Levey further added that “Saudi Arabian
charities, particularly the International Islamic Relief Organization (IIRO), the World
Association of Muslim Youth (WAMY), and the Mustim World League (MWL) continue
to cause us concern.”

Ex. 29 July 11, 2006 Testimony of Stuart Levey before the House Financial Services

Subcommittee — According to Levey: “In the first place, the cost of financing terrorist
activity cannot be measured by the cost of a primitive destructive act. The maintenance
of those terrorist networks, like al Qaeda, which threaten our national security, is
expensive — even if a particular attack does not cost much to carry out. As the 9/11
Commission explained, groups like al Qaeda must spend money for many purposes ~ to
recruit, train, plan operations, and bribe corrupt officials for example. If we can eliminate
or even reduce their sources and conduits of money, we can degrade their ability to do all
of these things, and thus can make them less dangerous.”

Ex. 30 English section of the Al Alam Al Islami, WAMY Calls For Jihad To Free Kashmir, June

Ex. 31

3, 1991 —~ WAMY Secretary General, Dr. Maneh al Johani, says that Muslims should
come forward to wage jihad to liberate Kashmir. Speaking at a Muslim World League
auditorium, al Johani stated that jihad could be performed in many forms. Muslims can
go to the battlefield to wage a war against the enemies of Islam or they can give their
moral, physical and financial support to the cause of jihad.

Arabic edition of Al Alam Al Islami, Over a Million and a Half Shahids and Thousands
of Widows — the Price of Victory in Afghanistan, August 31, 1992 (English translation
provided) — The article reports that Saudi Arabia, as a government and as a people, has
lent support to the Afghan Mujahideen through the Saudi Red Crescent, the IIRO and the
MWL, in the form of equipment and money, and has purchased weapons and
ammunitions and borne the cost of their transfer to Afghanistan.
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Ex. 32 Arabic edition of Al Alam Al Istami, Dr. Nasif Emphasizes The Severity Of The Situation
Thar Muslims Undergo At The Present Time, April 27, 1992 (English translation
provided) - MWL Secretary General Naseef spoke of the bad state of the Muslims in
Bosnia Herzegovina, the Philippines, Kashmir, Somalia, Burma, and said that the
Muslims there need care from their Muslim brothers and the Islamic countries, which
have political influence. He further stated that the rest of the Muslims have a role and
they can carry out Jihad with their money and lives.

Ex. 33 Arabic edition of Al Alam Al Istami, Preparing For Islamic Power And Jihad: A Duty
For All Times And Places, April 20, 1992 (English translation provided) — An article by
Isma’il Fath Alh Salamah from Medina in Saudi Arabia. Salamah calls to the Islamic
world to prepare an army for Jihad for Allah. He claims that the Islamic religion strives
for power, and forbids reaching a truce with the infidels. All along the article, Salamah
incites the readers for Jihad and fighting the infidels, calls to them to gather weapons,
quotes militant verses praising Jihad and terrorizing the enemies of Islam. The author
claims that Jihad is a religious duty. The article quotes Ibn Timya, who encourages Jihad
with money and lives. The article states that Islam allows offensive Jihad.

Ex. 34 Arabic edition of Al Alam Al Islami, Dr. Nasif Calls For Supporting The Intifada And
Supporting The Palestinian People In The Occupied Territories, March 23, 1992
(English translation provided) — The article reports that in honor of the Al-Agsa Mosque
Week, the MWL General Secretariat published a manifesto where the MWL’s Secretary
General, Dr. Naseef, called to support Jihad and the Palestinian Intifada, stating the
MWL has allocated a bank account to that end: Al-Ahli Bank of Commerce or the NCB
(see: www.alahli.com), the Mecca main branch, account no. 01/14807000107.

Ex. 35 Arabic edition of Al Alam Al Islami. Servant of the Two Holy Shrines Thanks The
Secretary General of the Islamic World League, May 3, 1993 (English translation
provided) — A letter from MWL Secretary General Naseef thanking King Fahd for a
contribution of 20 million dollars given as immediate relief for the Muslims in Bosnia, so
they continue their legitimate Jihad against the Serbs.
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EXHIBIT 3

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THOMAS BURNETT, et al., )
)
Plaintiffs, }
)
v, ) Civil Action No, 1:02CV01616

} Judge Robertson
AL BARAKA INVESTMENT AND )
DEVELOPMENT CORPORATION, et al. )
)
Defendants. )
)

DECLARATION OF ALI MUHAMMAD AL-KAMAL,

MANAGER FOR FINANCIAL AFFAIRS ADMINISTRATION

OF THE MUSLIM WORLD LEAGUE

IN THE NAME OF GOD, THE MERCIFUL, THE COMPASSIONATE, I state
as follows:

A. [ am the Manager for Financial Affairs Administration and the work tcam
composed of cmployees of the Mustim World League {*MWL"}, an International Islamic
organization based In Makkah, Kingdom of Saudi Arebia. My relationship with the financial
affairs of MWL spans more than 3 years. The following ststements are based on my knowledge
of the administration of financial affairs and tasks entrusted 10 me during said period. |
understand that this declaration may be submitted to an Amcrican court in connection with
lawsuit that has been filed against Bis Royal Highness Prince Sultan bin Abdulsziz Al-Saud

[“Prince Sultan”).
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B The MWL was established by a resolution of the First General Muslim
Conference, a convocation of leading Mustim intellectuals and scholars convened in 1962, The
purposes of the MWL are: (1) to cxplain the belief, sharia (Islamic law), and practice of Islam, to
propagate it and to enlighten Muslims about its truc meaning in accordance with the Holy Quran
and Holy Prophetic Sunne; (2) to fulfill the message of Islam in achbieving peace, justice and
protection of human rights; (3) to explain the teachings of Islam, disprove false charges against
it, and respond to attempts to defamc its image and misrepresent the Islamic call; (4) to promote
understanding and cooperation among Muslim peoples, and to work towards en awakening of
common consclousness with respect to Muslim causes and aspirations, while always respecting
the sovereignty of countries where Muslims exist; (5) to exert cfforts to solve problems faced by
the Muslim world; {(6) to exert whatever efforts possible to overcome causes of conflict, strife,
and ill-will within and among Muslim nations; (7) to strive to realize virtue, to reform carth, and
to encourage people to obey God; and (8) to call for the rejection of violence and torrorism and
to achicve peace and security of human societies through the promotion of dialogue with other
cultures and civilizations.

The MWL’s policics are established by its Constitutive Council, which is chaired by the

Grand Mufti of Saudi Arabia. The MWL's daily operations are conducted and supervised by Its
General Secretarist, which is headed by a Secretary General appointed by the Constitutive
Council based on » nomination by the Saudi Government. The MWL's annual budged is 80
million Sandi Riyals, which is funded by an annua} grant from the Saudi Gévemment,

C. At the request of Prince Sultan's attomeys, & work team was formed from
among employces of the financial administration of MWL who enjoy long experience and

knowledge of the accounting records and books and under my direct supervision to determine
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whether the MWL recejved any donations from Prince Sultan during the perfod 1994 through
September 11, 2001. The work team also sought to obtain information regarding a 1 million .
Saudi Riyal donation through examination of the accounting records and books for the relevant
period and was not able to find that MWL had received any such amounts during a televised
fundraising campaign. Based on the examination and scarch of the records, [ have determined
that the MWL received no financial donations from Prince Sultan during the above time pericd,
including the reported 1 million Riyals donation noted sbove. I also understand that in 2000
Saudi television broadeast a campaign for Chechnyan relief. The MWL received no monetary
donations from Prince Sultan in connection with that campaign.

We affirm that the information given in this declaration are true and correct as
contained in the financial books which confirm what was explained above. Executed on this 2nd
day of April, 2003G.

Accountant for Deposits, Loans and Assistanco
[signature]
Mubammad bin Abd al-Ahad Mir Ahmad

Budget Accountant
[signature]
Ibrahim bin Abmad Al Mahdi

Chief of Accounting

[signature]

09:45 Feb 24,2011 Jkt 064296 PO 00000 Frm 00112 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\64296.TXT SJUD1 PsN: CMORC

64296.082



VerDate Nov 24 2008

107

: IBIT 2
UNITED STATES DISTRICT COURT EXH

FOR THE DISTRICT OF COLUMBIA

THOMAS BURNETT, etal,,
Plaintiffs,

Civil Action No. 1:02CV01616
Judge Robertson

v,

AL BARAKA INVBSTMENT AND
DEVELOPMENT CORPORATION, ef al.

Defendants.

M S St o o S’ S Nt St o’ St

DECLARATION OF SALEH ABDULLAH AL SAYKHAN,
MANAGER OF FINANCIAL ADMINISTRATION OF THE
INTERNATIONAL ISLAMIC RELIEF ORGANIZATION
IN THE NAME OF GOD, THE MBRCIFUL, THE COMPASSIONATE, 1, Saleh
Abdullah Al Saykhan, state as follows:
1. [ am the Director of Financial Administration of the International Islamic
Relief Organization (“IIR0O"), an international charitable organization with headquarters in
Jeddah, Kingdom of Saudi Arabia. { have held my current position for approximately two
months. Based on that experience, I have personal knowledge of the IIRO’s intcmal operstions
and charitable activities. The statcments made in this declaration are based on that personal
knowledge. Tunderstand that this declaration may be submitted to an American cowt in
comcction with a lawsuit that has been filed against His Royal Highness Prince Sultan bin
Abdulaziz Al-Saud (“Prince Sultan”).
2. The IIRO is an Islamic charitable organization established by the World
Muslira League in 1978 to provide relief and humenttarian assistance to people in need sround

the world. The IIRO’s headquarters are located in Jeddal, Kingdom of Saudi Arabia, and it has
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more than 100 offices in the Kingdom of Saudi Arabia and abroad. Through this network of
offices and in cooperation with other international organizations such as the United Nations High
Commission on Refugees and the International Conference of Red Cross and Red Crescent
Societies, the IIRO engages in humanitarian activitics in more than 120 countries. The main
objective of the IIRO is to provide direct assistance to victims of natural disasters and wars. It
also sponsors health, education, and social projects including the construction of hospitals,
clinics, nutrition centers, schools, and orphanages. Finally, it provides financial and technical
support to & wide variety of economic development efforts. In the years 2000 and 2001, the
IRO supported 2,190 separate humanitarian projects, benefiting over 10 million pcople
worldwide. The HIRO is governed by a | 5-member board of directors chaired by the Scoretary
General of the Muslim World League, who i3 nominated by the Saudj Arabian government,

3 At the request of Prince Sultan’s counsel, T have conducted a review of the
financial records of the IIRO to determine whether the [IRO received sny financial donations
from Prince Sultan during the period 1994 throngh September 1, 2001.

4. Bastd on that review, 1 have determined that neither the IIRO nor i3
affiliate Sancbet ¢l Khair recelved any financial donations from Prince Sultan during the sbove
time period. Since 1987, however, the IIRO has received an annual grant of I million Saudi
Riyals (in two semi-snoual installments of SR 500,000) from the Special Committee of the
Councit of Ministers, wﬁich 1 understand to be a department of the Saudj Arsbian government
chaired by Prince Sultan. Coples of the 1987 lctter from the Secoud Deputy President of the
Council of Ministers announcing this grant, as well as the checks and transmittal letters that
accompanied cach grant are attached hereto 28 Exhibits A - Q. The Special Committee extended

three additional grants to the IIRO In 1998, totaling 5 million Saudi Riyals, which werc

DCDH:351029.1
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specifically earmarked for the relief of flood victims in Somalia. These three grants were
directed to the [TRO through the Office of the Western Command of the Saudi military, which
was charged with overseeing that relief effort. Records reflecting these thres gmhts are attached
hereto as Exhibits R - T.

5. Bach df the grants described above was received in Saudi Arabia,

I declars under penalty of perjury under the laws of the United States of America

that the foregoing is true and correct. Executed on this 26th day of March, 2003G.

Saleh Abdullah Al Saykban

Notary Public

We certify that Saleh Abdullah Al Saykhan appeared before us on this day, Monday, Mubarram
28, 1424 H, corresponding to 31/3/2003 G and signcd this declaration.

Ahmad bin Muhammad bin Ai)d al-Latif Al Al-Shaykh [scal of Ministry of Justice]
[signature] {sea) of notary public] ‘

DCO1:335029:¢
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EXHIBIT 4

UNTTED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THOMAS BURNETT, ef al.,

S ot

Plaintiffs,

Civil Action No, 1:02CV01616
Judge Robertson

Y.

AL BARAKA INVESTMENT AND
DEVELOPMENT CORPORATION, et al.

Defendants,

N St St Nt e Na? St et Saaot

DECLARATION OF MUTAZ SALEH ABU UNUQ,
FINANCIAL DIRECTOR OF THE
WORLD ASSEMBLY OF MUSLIM YOUTH

IN THE NAME OF GOD, THE MERCIFUL, THE COMPASSIONATE, I,

Mutaz Salch Abu Unug, state as follows:
1 am the Financial Director of the World Assembly of Muslim Youth

(“WAMY™), an intemafional charitable organization based in Riyadh, Kingdom of Saudi Arabia.
T have been employed by WAMY for approximately 4 years, and bave held my current position
for approximately two months. Based on that experience, [ have personal knowledge of
WAMY s internal operations and charitable activities. The statements made in this declaration
are based on that personal knowledge. I understand that this declaration may be submitted to an
American court in connection with a lawsuit that has been filed against His Roysl Highness
Prince Sultan bin Abdulaziz Al-Saud (*Prince Sultan”).

2, WAMY was established by Royal Decree in 1972 to achieve the following
objectives: (1) to serve the call to Islam among Muslim youth; (2) to reinforce pride in Islam
among Muslim youth; (3) to clarify the righteous beliefs that Muslims should espouse; (4) to

decpen understanding of Islamic culture among Muslim youth; (5) to clarify the task of young
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Muslims in building a Muslim community; (6) to support academic, cultural, and professional
organizations and associations that serve Muslim youth; (7) to cooperate and coordinate with
organizations that serve Muslira youth; and (8) to sponsor exceptional Muslim students and
provide financial end cultvral support to them. WAMY is govemed principally by its General
Assembly and President, who is appointed by the Saudi Government. The current President of
WAMY is the Minister of Islamic Affairs in Saudi Arabia. The daily operations of WAMY are
supervised by its Secretary Genersl. The Government of Saudi Arabia funds a large portion of
WAMY’s budget.

3 At the request of Prince Sultan’s attorneys, 1 have conducted a search of
WAMY s business records to determine whether WAMY received any donations from Prince
Sultan during the period 1994 through September 11, 2001,

4. Based on my search, I have determined that WAMY received no financial
donations from Prince Sultan during the relevant ime period. WAMY did, however, receive two
grants of 100,000 Saudi Riyals cach from the Szudi Ministry of Finance upon the
recommendation of the Supreme Council for Islamic Affairs, which I understand to be a
department of the Seudi Arabian govemment hraded by Prince Sultan. Copies of checks
reflecting these donations are sttached hereto es Bxhibits A and B. In addition, in February
2001, Prince Sultan's Office sent, care of WAMY, a check for USS 5,333.33 payabie to Mr.
Hamad Abdulsalam, which was used to defrsy the costs of Mr. Abdulsalam’s bospitalization.
WAMY’s records regarding this donation are attached hereto as Exhibit C.

5 Al of the grants described above were received in Saudi Arabia,

DCOLIMNIIZY
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1 declare under penalty of perjury under the laws of the United States of Armnerica

that the foregoing is true and correct. Exccuted onthis___ day of , 2003,

[seal of WAMY]

isignature}
Mutaz Salech Aba Unuq
Notary Public

We certify that Mutaz bin Salch Abu Unuq appeared before us on this day, Tuesday, Muharram
29, 1424 H, corresponding to 1/4/2003 G and signed this declaration.

Ahmad bin Muhammad bin Abd al-Latif Al Al-Shaykh [seal of Ministry of Justice]
{signature] [seal of notary public}
DCOEISN 12
3
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

I~ RE TERRORIST ATTACKS ON SEPTEMBER 11, 2001 03 MDL No. 1570 (RCC)

THOMAS E. BURNETT, Sr., et al,
Plaintiffs,
C.A. No. 03 CV 9849 (RCC)

V.

AL BarRAKA INVESTMENT AND DEVELOPMENT
CORPORATION, et al.,

Defendants.

N A N

AFFIDAVIT OF KHALTD BIN OBAID AZZAHRI

1, Khalid Bin Obaid Azzahri, being duly swom, declare and state as follows:

I 1 am over 18 years of age and competent to festi fy to the matters set forth below
of my own personal knowledge.

2. T have been iﬁformed by the attommey for Al Haramain Islamic Foundation (“Al
Haramain™) that Al Haramain is a defendant (D54) in the above-captioned action. Iam
submitting this affidavit in support of Al Haramain’s Motion to Dismiss for (1) failure to state a
claim upon which relief can be granted and (2) improper service of process. I currently serve as
the General Manager of Al Haramain.

3. Al Haramain is a charitable and humanitarian organization whose purpose is to
engage in Islamic call activiiies and to provide assistance to Mushms affected by disasters,

natural and otherwise. It operates through branch offices in nearly 50 countries and employs a
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staff of approximately 5,000, most of whom are teachers and lecturers. Al Haramain operates
under the supervision of the Saudi Mnister of Islamic Affairs, who appoints its Board of
Directors and senior management personnel. Furthermore, Al Haramain continues to remain in
good standing with the government of Saudi Arabia, as evidenced by a declaration dated March
21, 3004. See Declaration of Abdullah Mohammed Ibrahim Al Sheikh, Saudi Minister of
Justice. {Attachment B).

4. Al Haramain has never supported the loss of innocent life and believes that there
is no justification for the tragic attacks of September 11, 2001 (9-11 attacks). Al Haramain has
never supported any person or organization that it knew to participate in terrorist activities.

3. The Third Amended Complaiat in this case has several allegations about Al
Haramain, but most are in error. See §§154-179. As the attached correspondence to the United
Nations and related attachment show, these allegations are based largely on uncorroborated
media reports and classified government allegations. See Al-Debasi Letter to Kofi Annan Dated
Mar. 3, 2004. (Attachment C).

5. Al Haramain also denies that it had any knowledge of the activities of Osama bin
Laden, or al Queda other than what is generally known through the press. At no time did Al
Haramain ever knowingly participate in, or support in any way, terrorist activities, nor were any
of its worldwide branch offices authonzed by Al Haramain, explicitly or implicitly, to engage in
such activities.

6. Al Haramain also denies that it has knowledge of any terrorist activities as alleged
in Y 17,25, 26, 27, 30 and 31 of Plaintiffs’ More Definite Statement as to Defendant Yousef
Abdul Latif Jameel (Mar. 16, 2004), due largely to Plaintiff*s lack of specificity and world-wide

intelligence agency’s use of secret evidence in its designation processes.

09:45 Feb 24,2011 Jkt 064296 PO 00000 Frm 00120 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\64296.TXT SJUD1 PsN: CMORC

64296.090



VerDate Nov 24 2008

115

[ declare under penalty of pegury under the laws of the United States of America thal the

foregoing is true and correct.

%%‘
Khalid Bin Obaid Azzahtie '

In his official capacity as the Financial& Administrative
Manager of Al Haramain

Executed on the 7 day of April, 2004.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

No. 03-MDL-1570
Judge Richard C. Casey

Inre: TERRORIST ATTACKS ON
SEPTEMBER 11, 2001

DECLARATION OF DR. MUTLIB BIN ABDULLAH AL-NAFISSA
I, Dr. Mutlib bin’ Abdullah Al-Nafissa, hereby swear to the following:

1. I am a member of the Council of Ministers of the Kingdom of Saudi Arabia, with the
rank of Minister of State. The Council of Ministers is the highest governing body in the
Kingdom of Saudi Arabia. [ hold a Bachelor of Arts degree in law from the University of Cairo
and LL.M. and S.1.D. degrees from Harvard University. Prior to my appointment as a Minister
of State and member of the Council of Ministers, I worked for 20 years as President of the
Commission of Experts, which is the office that conducts the fegal work of the Council of
Ministers. Prior to becoming President of the Commission of Experts, 1 was a legal adviser in
the Commission. In my current position as a member of the Council of Ministers, my duties
include reviewing all business of a legal nature submutted to the Council of Ministers, including
treaties, other international agreements, and draft laws and regulations. [ also provide legal
advice to the Council when called upon to do so. Based on my many years performing legal
work for the Council of Ministers, [ am competent to testify to the subjects set forth in this
Declaration.

2. I make this Declaration at the request of United States counsel for the Saudi High
Commission. [ have been authorized by the President of the Council of Ministers, King Fahd bin
Abdulaziz, to make this declaration. In this Declaration I describe matters of fact and law that
relate to the Saudi High Commission and to the aliegations in the complaints filed in this case. |
have reviewed and executed the Declaration in the Arabic language with the understanding that it
will be translated into English for submission to the American court.

3. I have been asked to describe the status of the Saudi High Commission within the
government of the Kingdom of Saudi Arabia. The Saudi High Commission is an arm of the
Saudi Arabian government. Actions taken by the Saudi High Commission properly arc viewed
as actions of the government of Saudi Arabia. Actions taken by the Saudi High Commission
necessarily are in keeping with the foreign and domestic governmental policies of the Kingdom
of Saudi Arabia. )

4. I have been asked to describe the legal effect under Saudi Arabian law of the manner
in which the Saudi High Commission came into existence. The process of the creation of the
Saudi High Commission, through Decision No. 17419 of the President of the Council of
Ministers, dated 2/12/1412 (1993) is detailed in the Declaration of Saud bin Mohammad Al-
Roshood at 9 6. The Prestdent of the Council of Ministers has the authority under Article 29 of
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the Council of Ministers law to order the formation of a governmental entity such as the Saudi
High Commission.

5. In the Kingdom of Saudi Arabia it also is necessary to receive governmental approval
to establish private charities, as distinguished from government entities like the Saudi High
Commission, A person who wishes to found a private “charitable foundation” can make a
request to the King of Saudi Arabia (President of the Council of Ministers), who then may issue
a Royal Order; or a person can found a “charitable society” by applying to the Ministry of Labor
and Social Affairs, which has power to authorize such societies pursuant to a Statute of the
Kingdom of Saudi Arabia. Private charitable foundations and charitable societies are run by
boards chosen by the society or foundation and disburse funds in accordance with their charters.
By contrast, a government commission, such as the Saudi High Commission, always is chaired
or presided over by a govemnment official and conducts its affairs in accordance with the
domestic or foreign policy objectives of the Kingdom of Saudi Arabia.

6. 1 have been asked to describe the role of His Royal Highness Prince Salman bin
Abdulaziz as President of the Saudi High Commission. As noted in the Declaration of Saud bin
Mohammad Al-Roshood at 4 7, Prince Salman bin Abdulaziz was appointed President of the
Saudi High Commission by Decision No. 17419, the same Decision of the President of the
Council of Ministers that formed the Saudi High Commission. Prince Salman bin Abdulaziz is a
high-ranking government official of the Kingdom of Saudi Arabia.

7. Before being appointed President of the Saudi High Commission, Prince Salman bin
Abdulaziz was the Governor of Riyadh Province, the largest province in the Kingdom of Saudi
Arabia. The Prince remains the Governor of Riyadh Province today. Through his role as
President of the Saudi High Commission, Prince Salman bin Abdulaziz also has taken
responsibilities affecting the foreign policy of the Kingdom of Saudi Arabia toward the
Federation of Bosma-Herzegovina. More than any other person in the Saudi Arabian
government, Prince Salman bin Abdulaziz is responsible for carrying out Saudi Arabian foreign
policy toward Bosnia-Herzegovina.

8. Under Saudi Arabian law, government agencies like the Saudi High Commission can
be sued for their administrative acts in the Board of Grievances, the administrative court of Saudi
Arabia. Administrative decisions of governmental organs are subject to review by the Board of
Grievances except when they are deemed to be decisions of a sovereign nature, in which case the
Board refrains from making judgments regarding the validity of such decisions.

9. There are no specific regulations under Saudi Arabian law mandating that the Saudi
High Commission disburse foreign and humanitarian aid to any particular purpose or in any
particular manner. Decisions regarding causes to support and recipients for Saudi High
Commission funds are within the discretion of the Executive Committee, the Supreme
Commission, and Prince Salman bin Abdulaziz. As noted in the Declaration of Saud bin
Mohammad Al-Roshood at §f 22-23, on two occastons the mussion of the Saudi High
Commission was expanded, at the direction of the President of the Council of Ministers, to

2
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include relief efforts in Egypt and Somalia. In these cases as well, discretion as to how and
where to disburse funds in these countries was left to Prince Salman bin Abdulaziz and the
Executive Committee and the Supreme Commission.

10. The decisions of the Executive Committee, the Supreme Committee, and Prince
Salman bin Abdulaziz, by virtue of the Prince’s status as a high-ranking government official,
reflect the foreign policy of the Kingdom of Saudi Arabia toward the country where the relief
effort or foreign aid is directed — in most instances, Bosnia-Herzegovina.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct. Executed on 9/12/1424 [January 31, 2004] in Riyadh.

__ [signature}
Dr. Mutlib bin Abdullah Al-Nafissa
Minister of State

Council of Ministers

Kingdom of Saudi Arabia
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

)
IN RE TERRORIST ATTACKS ON SEPTEMBER 11,2001 ) 03 MDL No. 1570 (RCC)

)
)
)
THOMAS E. BURNETT, SR., et al., )
)
Plaintiffs, )
)

v. ) C.A. No. 03 CV 9849 (RCC)
)
AL BARAKA INVESTMENT AND DEVELOPMENT )
CORPORATION, et al., )
)
Defendants. )
)

DECLARATION OF ABDUL RAHMAN AL SWAILEM

I, Dr. Abdul Rahman Al Swailem, being duly sworn, declare and state as follows:

I. [ am over 18 years of age and competent to testify to the matters set forth below
of my own personal knowledge.

2. I have been informed by my attomey that I am a defendant (D95) in the above-
captioned action. | am submitting this declaration in support of my Motion to Dismiss for (1)
sovereign immunity, (2) lack of personal jurisdiction, and (3) improper service of process.

3. 1 was born in 1937 in Zobeir, Saudi Arabia, and have lived in Saudi Arabia all of
my life, except for when I was studying at college. I have always been a citizen of the Kingdom
of Saudi Arabia.

4 I am a physician. In 1966, | earned the M.B.B.S. degree from the University of
Munich (Germany). In'1974, | eamned the D.C.H. degree from Cairo University (Egypt). In

1982, I earned the M.R.C.P. medical degree from the Royal College of Physicians, Edinburgh
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{United Kingdom). In 1984, | earned the F.R.C.P. medical degree, also from the Royal College
of Physicians, Edinburgh.

5. I initially worked as a physician at several hospitals in Saudi Arabia, then became
the head of Pediatric Department center at Riyadh Hospital, the Kidney Transplant Center, and
Transplant Center at the Maternity and Children Hospital.

6. [ was appointed in 1989, by the Saudi Council of Ministers, to the position of
Deputy Minister for Executive Affairs, Ministry of Health. The Saudi Council of Ministers,
which is headed by King Fahd bin Abdulaziz al Saud and his deputies, is the highest decision-
making body in the Saudi government.

7. As the Deputy Minister, 1 was in charge of alf executive and technical affairs,
including issues relating to medicine, hospitals, preventive medical care, and the delivery of
health care services. [served in that position until 1998.

8. To hold a position at an Excellency level,  was appointed in November 1998 by
the means of Royal order issued by King Fahd bin Abdulaziz, to serve as President of the Saudi
Arabian Red Crescent Society. [ continue to serve in that position.

9. The Kingdom of Saudi Arabia sponsors and supervises the Saudi Arabian Red
Crescent Society, and the Saudi government appoints all of its directors. The Saudi Arabian Red
Crescent Society’s functions include supporting humanitarian operations in other countries, and
providing emergency medical services and related programs within Saudi Arabia. The Saudi
Arabian Red Crescent Society’s operations within Saudi Arabia arc funded by the Saudi
government for the purpose of operating the nationwide ambulance center network, operating the
health clinics for pilgrims during the Hajj pilgrimage season, teaching first aid and road safety

courses, providing road accident emergency services, and developing disaster preparedness
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plans. See International Federation of Red Cross and Red Crescent Societies, “Partnerships in
Profile 2002-2003: Saudi Arabian Red Crescent Society,”

<http://www.ifrc.org/egi/pdl profile.pl?saprofile.pdf>; “Directory: Saudi Arabian Red Crescent

Society,” <http://www.ifrc.org/address/sa.asp> (attached hereto as Exhibits 1-2). Thus, the
Saudi Red Crescent performs essential core governmental functions and is a Saudi Government
instrumentality.

10. 1 was elected in November 2000 during the international conference of the Red
Cross and Red Crescent Movement (RCRC) as a member in the Standing Commission of the
Red Cross and Red Crescent as part of the RCRC Movement. The Standing Commission’s
functions included arranging the Intemational Conference and the meetings of the Council of
Delegates. The Standing Commission is comprised of National Society members, including the
Saudi Arabian Red Crescent Society.

11.  Thave visited the United States around four occasions, for official purposes
refated to my government service as Deputy Minister. | visiteﬂ San Francisco, California in
1979, Pittsburgh, Pennsylvania in 1998, Washington, D.C., and New York. I do not now recall
the date of the visits to New York and Washington, D.C., but they were some time before 1998.

12. Yown no real property in the United States. 1 also have no bank accounts, and
have no investments in the United States. 1 do not conduct any business in the United States.

13. I do not subscribe to, or read, either the Infernational Herald Tribune or the Al
Quds al Arabi. The latter publication, to my knowledge, is banned in the Kingdom of Saudi

Arabia.
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14.  Asa physician, I have never supported the loss of innocent life and believe that
there is no justification for the tragic attacks of September 11, 2001. I have never knowingly
supported any person or organization that | have known to participate in terrorist activities.

is. [ am listed in the caption of the Third Amended Complaint in this action, as a
defendant (“D95™). However, my name is not mentioned anywhere in the allegations in the text
of the Complaint. Further, I deny that ] had any connection with the perpetrators of the
September 11, 2002 attacks.

16. [ at no time patticipated in, or provided support, to any terrorist activities, or
organizations engaged in terrorist activities.

17.  Ideny that [ have knowledge of any terrorist activities as alleged in Paragraphs 17
and 21-24 of Plaintiffs’ More Definite Statement as to Defendant Yousef Abdul Latif Jameel
(Mar. 16, 2004). I further deny any knowledge that the Saudi Joint Relief Committee, during the
1990’s, or any time period, engaged in tervorist activities or knowingly supported terrorism.

18. I can read and understand English.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

\

Dr. ;\bdul Rahyﬁ Al Swailem

Executedon the {  day of April, 2004.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

IN RE: TERRORIST ATTACKS ON Civil Action No. 03 MDL 1576 (RCC)

SEPTEMBER 11, 2001

N e S

This document relates to:

FEDERAL INSURANCE CO., etal,,
Plaintiffs,

v. Civil Action No. 03 CV 6978 (RCC)

AL QAIDA, et al.,
Defendants.

DECLARATION OF DR. ADBULRAHMAN A. AL-SUWAILEM

Dr. Adbulrahman A. Ai-Suwailem declares as follows:

1. Since 1999, | have served as President of the Saudi Joint Relicf Committee and
the Saudi Red Crescent Society. 1 hold a Bachelor of Medicine and Bachelor of Surgery
degree from Munich University and a medical degree from Cairo University. Since 1984, 1
have been a fellow of the Royal College of Physicians in Edinburgh. Prior to my current
positions, [ served as Deputy Minister for Executive Affairs and the Assistant Deputy
Minister for Curative Medicine of the Ministry of Health of the Kingdom of Saudi Arabia, the
Head of the Saudi Centre for Organ Transplantation, and the Head of the Pediatric
Department at the Maternity and Children’s Hospital in Riyadh. I have also served on

numerous international health and scientific organizations. A true and accurate copy of my
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biography is attached as Exhibit A. [ have personal knowledge of, and am competent to

testify to, the facts set forth in this Declaration.

2. Beginning with its formation in 1999, the Saudi Joint Relief Committee (the
“SJIRC™) has always functioned as a political subdivision, agency, or instrumentality of the

Kingdom of Saudi Arabia.

3. The SIRC was established on May 19, 1999, pursuant to High Order No.
7/B/1863 (the “Albanian High Order™) issucd by HRM King Fahd bin Abdulaziz upon the
recommendation of the Council of Ministers of the Kingdom of Saudi Arabia. A true and

correct translation of the Albanian High Order is attached as Exhibit B.

4. The purpose of the SJRC was to collect and distribute aid to Albanian refugees
in Kosovo on behalf of the Kingdom of Saudit Arabia and its citizeﬁs, and to coordinate and
document the Kingdom's charitable assistance through international relief agencies and
organizations. The SJRC operated solely as a charitable and humanitarian entity, and none of

the funds or other aid distributed by the SJRC was provided for “commercial” purposes.

5. The Kingdom of Saudi Arabia established the SJRC in response to the
catastrophic humanitarian crisis triggered by the civil war in the former Republic of
Yugoslavia, and the systematic violence against ethnic Albanians in Kosovo orchestrated by

former Serbian president Slobodan Milosevic.
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6. In 1999, the Kingdom of Saudi Arabia