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NOMINATIONS OF JAMES E. GRAVES, JR,,
NOMINEE TO BE UNITED STATES CIRCUIT
JUDGE FOR THE FIFTH CIRCUIT; PAUL K.
HOLMES, III, NOMINEE TO BE UNITED
STATES DISTRICT JUDGE FOR THE WEST-
ERN DISTRICT OF ARKANSAS; ANTHONY J.
BATTAGLIA, NOMINEE TO BE UNITED
STATES DISTRICT JUDGE FOR THE SOUTH-
ERN DISTRICT OF CALIFORNIA; EDWARD J.
DAVILA, NOMINEE TO BE UNITED STATES
DISTRICT JUDGE FOR THE NORTHERN DIS-
TRICT 2 OF CALIFORNIA; AND, DIANA
SALDANA, NOMINEE TO BE UNITED STATES
DISTRICT JUDGE FOR THE SOUTHERN DIS-
TRICT OF TEXAS

WEDNESDAY, SEPTEMBER 29, 2010
U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC
The Committee met, pursuant to notice, at 2:03 p.m., SD—Room
226, Dirksen Senate Office Building, Hon. Al Franken, presiding.
Present: Senators Whitehouse, Franken, Sessions, and Cornyn.

OPENING STATEMENT OF HON. AL FRANKEN, A U.S. SENATOR
FROM THE STATE OF MINNESOTA

Senator FRANKEN. Good afternoon. This hearing will come to
order.

Today we will consider five judicial nominations. First, we will
hear from Justice James Graves, Jr., who is nominated for circuit
judge for the fifth circuit.

Our second panel will consist of district court nominees, Judge
Diana Saldafia of Texas, Paul Holmes of Arkansas, Judge Anthony
fI'Bat‘caglia of California, and Judge Edward Davila, also of Cali-

ornia.

We are fortunate to have some of these nominees’ home State
Senators here to introduce them, and we will turn to them shortly.

Before we do, I will turn the floor over to my friend, the Ranking
Member, Senator Sessions, for his opening remarks.

Senator.

o))
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STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Mr. Chairman. It is good to be
with you, and have enjoyed serving with you on the Committee.
You have taken a great interest in these important matters, spend
time on them, and that speaks well of your approach to law and
justice in America; and, have had the good judgment to correct me
on occasion when I have been wrong.

Senator FRANKEN. Very, very, very rarely.

Senator SESSIONS. You are very, very nice and kind.

Senator FRANKEN. Thank you.

Senator SESSIONS. We have had, I think, a good Committee and
we try to do our job right. It is the only real opportunity the Amer-
ican people have in a public forum to have the nominees answer
questions and discuss the issues.

I have looked at the record of the nominees. I have some con-
cerns. We will discuss some of those today. But we try to be sup-
portive of good nominees, and I have voted for an overwhelming
number of those. And most have received unanimous votes out of
the Committee.

I would like to take a moment to address the notion, that I think
is mistaken, that district court nominees that the President has
submitted have been treated unfairly or in an unprecedented man-
ner. On average, Senators have had only 55 days this year to pre-
pare for hearings, that is, from nomination to hearing of district
court nominees.

By contrast, during the Bush Administration, Senators had an
average of 120 days before the district court nominees had a hear-
ing.

Last week, one of our colleagues raised the question of whether
or not we are violating tradition when two home State Senators ap-
prove a nominee, and he felt that they should get a straight up or
down vote without delay. But that has not been the tradition, as
many have suggested.

Fourteen of President Bush’s district court nominees had the
support of their home State Senators, but did not get an up or
down vote, because they were delayed mostly in committee. Thom-
as Farr of North Carolina had the support of both Senators Burr
and Dole and waited 757 days and never got a hearing. He was
rated unanimously well qualified by the ABA, and no concerns
were ever raised about his nomination.

Richard Honaker of Wyoming had the support of both Senators
Enzi and Barrasso and waited 655 days for an up or down vote in
the Senate, but it never came. He was rated unanimously well
qualified, the highest rating by the ABA. And the only concerns
raised were his co- sponsorship of a pro-life bill in 1991, while serv-
ing as a Democratic member of the Wyoming House of Representa-
tives.

Gus Puryear of Tennessee had the support of Senators Alexander
and Corker and waited 569 days for an up or down vote on the
Senate floor, but never got it. The ABA rated him unanimously
qualified, and none of the concerns raised were significant.

Richard Barry of Mississippi had the support of Senators Wicker
and Cochran and waited 155 days just for a hearing, but it never
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came. He was rated well qualified by the ABA, and no concerns
were raised.

So I just wanted to make that point. We are in a lot of give-and-
take and fussing here. So we do have a responsibility, I think all
of us in the Senate, to make sure the nominees are well treated
and we do take seriously the support of home State Senators.

Thank you.

Senator FRANKEN. Thank you. Thank you, Mr. Ranking Member.

Senator Cornyn, you are going to speak for your nominee. So I
guess what we are going to do now is go to my colleagues, who are
going to speak on behalf of the nominees from their state, and we
will start with Senator Lincoln.

PRESENTATION OF PAUL K. HOLMES, III, NOMINEE TO BE U.S.
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF ARKAN-
SAS BY HON. BLANCHE LINCOLN, A U.S. SENATOR FROM THE
STATE OF ARKANSAS

Senator LINCOLN. Well, thank you, Mr. Chairman and to the
members of the Judiciary Committee. I certainly want you all to
know I appreciate the opportunity to appear before you today to in-
troduce an enormously well qualified candidate and nominee, Paul
K.—we call him P.K.—Holmes, III, who has been nominated to
serve on the U.S. District Court in the Western District of Arkan-
sas.

First, I would also like to thank Chairman Leahy for granting
my request that Mr. Holmes receive a hearing so that the Judiciary
Committee can learn about P.K. and why he is such an outstanding
candidate for the Federal bench.

I would also like to recognize P.K.’s wife, Kay, who is also here
with us today, and we appreciate always having family with our
nominees when they come. It is a great opportunity for us to show
that you get teamwork in Arkansas. And that is what you get out
of the Holmes, that is for sure.

P K. is very well known and very well respected as a lawyer from
Fort Smith, Arkansas, with a wealth of experience in both the pub-
lic and the private sector. He is currently a partner at Warner,
Smith & Harris in Fort Smith, where he also started out as an as-
sociate in 1978.

From 1993 to 2001, P.K. left the firm when President Bill Clin-
ton appointed him and the Senate confirmed him as the U.S. Attor-
ney for the Western District of Arkansas. So he has got great expe-
rience and, again, very well qualified, and certainly well respected.

PK. is a 1973 graduate of Westminster College in Fulton, Mis-
souri and received his J.D. from the University of Arkansas in Fay-
etteville in 1978. He is also known as a leader in his community.
P.K. has been named Lawyer of the Year for the Arkansas Volun-
teer Lawyers for the Elderly.

He is on the board of trustees for Lyon College in Batesville,
which is one of our very esteemed liberal arts colleges in Arkansas.
And he is an elder and trustee at the First Presbyterian Church
of Fort Smith.

Much of that is to tell you that I know P.K. not only as an in-
credibly professional lawyer, attorney, and certainly a great U.S.
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Attorney from the Western District, but, also, from a family stand-
point, we have a tremendous connection.

My brother-in-law and P.K. were undergraduates together. He
served as an attorney for my husband’s grandmother, who passed
away a year ago, a year ago last week, a week shy of 112. So you
not only know that he is a good lawyer, he has got great patience
and stamina, as well.

He received an outpouring of support for his candidacy from Ar-
kansans, who know him both professionally and personally. And
the dozens of letters and calls that we have received all expressed
confidence that P.K. has the experience, the intelligence, the char-
acter, and fairness that qualify him for a Federal judgeship, and
many other exemplary qualifies one would hope to find in a nomi-
nee, as well. I think you can see that from all of the activities that
he is engaged with.

In closing, I would like to thank, again, Chairman Leahy and the
Judiciary Committee, all of the members here, for allowing P.K.
Holmes to receive a hearing, and request your full attention, care-
ful consideration of his nomination, and know that he has all of my
confidence in terms of the incredible job that he can do serving on
the Federal bench.

So thank you, Mr. Chairman and Ranking Member Sessions. I
appreciate your attention, and certainly want to welcome P.K.
Holmes to the Judiciary Committee and tell him how proud we are
in Arkansas of him.

Thank you.

Senator FRANKEN. Thank you. I hope he can live up to that intro-
duction.

After my distinguished colleagues make their introductions, feel
free to go back to your other duties. All of us, I know, have very
busy schedules.

So, Senator Lincoln, if you would like to leave us now—you are
welcome to stay, of course.

I would now like to recognize the distinguished Senators from
Texas. Senator Hutchison, thank you for joining us, and Senator
Cornyn, to introduce Judge Saldana.

PRESENTATION OF DIANA SALDANA, NOMINEE TO BE U.S. DIS-
TRICT JUDGE FOR THE SOUTHERN DISTRICT OF TEXAS BY
HON. KAY BAILEY HUTCHISON, A U.S. SENATOR FROM THE
STATE OF TEXAS

Senator HUTCHISON. Thank you very much, Mr. Chairman. It is
my pleasure to introduce Diana Saldana, who has been nominated
to serve as a Federal judge for the Southern District in Texas, La-
redo, to sit in Laredo.

Judge Saldana received a B.A. in history and government from
the University of Texas and then received her J.D. degree from the
University of Texas Law School.

Judge Saldana’s career has given her a breadth of experience,
and I believe she will serve well on the Federal bench.

She was born in Carrizo Springs, Texas, only a stone’s throw
from where she is currently serving as U.S. Magistrate in Laredo.
Prior to being selected to serve as a magistrate, Judge Saldafna
served 4 years as an assistant U.S. attorney. She handled as many
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as 350 active Federal criminal cases, ranging from immigration to
narcotics to health care. It was in this capacity that she was se-
lected court coordinator for Judge Kazen.

Before her work in the U.S. Attorney’s office, Judge Saldafia
spent time as a lawyer for the U.S. Department Justice in the Civil
Rights Division and the U.S. Department of Agriculture in the
General Counsel’s office. She also served as a law clerk to Chief
Judge George Kazen in the Southern District of Texas.

Judge Saldana has a solid academic foundation, with impressive
professional experience, and is very respected in the south Texas
community. I believe she is well qualified and highly competent
and would be an effective Federal district judge in south Texas.

I recommend Judge Saldana to the Committee. Senator Cornyn
and I interviewed her and we feel that she is the best qualified
nominee for this bench.

Thank you, Mr. Chairman.

Senator FRANKEN. Thank you very much, Senator Hutchison.
And, again, feel free to—thank you for appearing and feel free to
go back to your duties, unless you feel some obligation to listen to
your junior Senator, which my senior Senator never seems to feel.

[Laughter.]

Senator FRANKEN. No, she sometimes enjoys listening to me.

Senator Cornyn.

PRESENTATION OF DIANA SALDANA, NOMINEE TO BE U.S. DIS-
TRICT JUDGE FOR THE SOUTHERN DISTRICT OF TEXAS BY
HON. JOHN CORNYN, A U.S. SENATOR FROM THE STATE OF
TEXAS

Senator CORNYN. Mr. Chairman, I wondered how you were going
to get your way out of that one, but you did very well.

Senator FRANKEN. Thank you.

[Laughter.]

Senator CORNYN. Mr. Chairman, I am pleased to join Senator
Hutchison in welcoming Judge Diana Saldana of Laredo, Texas, to
the Senate and to the Judiciary Committee. We want to welcome
her two sons, who I think are here, Thomas and Luke. Are they
present? Would you mind if they stood? They are next door.

As well as her mother, Blanca Hernandez Rodriguez. And there
she is. Welcome. We are glad you are here.

We also want to acknowledge Diana’s husband, Robert. There is
Robert. Thank you, Robert. Robert serves as a police officer in the
cit§171 of Laredo, Texas. Robert, we thank you for your service, as
well.

Senator Hutchison has detailed why we believe Judge Saldana is
the best qualified candidate for this position and why we rec-
ommended her to the President. And we are glad we have had a
meeting of the minds with the President on that and he has nomi-
nated her.

I want to take just a couple of minutes to talk about why she
is such a remarkable person and why she is an inspiration and role
model to so many people, because her story really represents the
American dream.

Throughout the selection process, the more I learned about Judge
Saldana’s story, the more I grew to admire not only what she has
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accomplished, but what she stands for and how she represents our
Nation, which is a beacon of opportunity for all.

At the age of 10, she began traveling with her mother and sib-
lings from their home in Carrizo Springs, Texas, to Minnesota and
to North Dakota to work as migrant farmers in the soybean, sugar
beet and potato fields. Because of the seasonal nature of that work,
Diana and her siblings would often leave South Texas before school
had ended and return after the next school year had begun, which,
of course, made keeping up with school all the more difficult.

She traveled the 1,500 miles north and worked with her family
in the fields every summer through high school and college. She
even worked in the fields during her first year of law school.

Despite these challenges, she was the first in her immediate fam-
ily to earn a college degree. She has recalled to others that while
working in the fields, her mother had told her that an education
was the only way of not being a farm worker and working in those
fields anymore.

Diana was once asked what person had the greatest impact on
her life, and, not surprisingly, she answered, without hesitation,
her mother. Diana explained, “My mother has a third grade edu-
cation, but she was able to raise six children by working hard and
having a deep faith in God. I remember her working up to three
jobs at one time, taking naps in the family car, when our finances
were especially tight, to make ends meet. My mother instilled in
us a strong work ethic and encouraged us to dream of a better life.”

Today, Judge Saldana mentors young people using her own story
as inspiration and stressing that anything is possible if you are
willing to work hard and sacrifice and stay focused.

Let me conclude with this, Mr. Chairman. Diana has been nomi-
nated to fill the vacancy left by her mentor, Judge George Kazen,
who is taking senior status. Judge Kazen knows Diana well. She
served as his law clerk, appeared before him as a Federal pros-
ecutor, and presided over many of his cases as a Federal mag-
istrate judge.

He described Diana as, quote, “One of the finest law clerks he
ever had; a tough, no nonsense prosecutor, and a quintessential
judge; intelligent, hardworking, honest, fair and decisive.”

Finally, Judge Kazen told us that it would be his personal honor
if Judge Saldana were confirmed as his successor. I cannot think
of much higher praise.

Mr. Chairman, I look forward to working with you and all of our
colleagues on the Judiciary Committee to swiftly confirm Diana
Saldana as United States District Judge for the Southern District
of Texas and look for an expeditious consideration of her nomina-
tion on the floor and an affirmative vote.

Thank you.

Senator FRANKEN. Thank you, Senator Cornyn, and thank you,
Senator Hutchison, for the very eloquent introduction of Judge
Saldana.

I would now like to welcome my distinguished colleagues from
Mississippi, Senator Cochran and Senator Wicker, to introduce
Justice James Graves, Jr.

Senators, thank you both for being here. We will start with Sen-
ator Cochran.
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PRESENTATION OF JAMES E. GRAVES, JR., NOMINEE TO BE
U.S. CIRCUIT JUDGE FOR THE FIFTH CIRCUIT BY HON. THAD
COCHRAN, A U.S. SENATOR FROM THE STATE OF MIS-
SISSIPPI

Senator COCHRAN. Mr. Chairman, thank you very much. I am
very pleased to introduce Justice James Graves to the Judiciary
Committee. He has been nominated by the President to serve as a
circuit court judge on the United States Court of Appeals for the
Fifth Circuit.

He received his undergraduate degree from Millsaps College in
Jackson, Mississippi. He earned a law degree from Syracuse Uni-
versity College of Law, and he has a master’s degree of public ad-
ministration from Syracuse University.

Justice Graves has served as legal counsel in the Mississippi At-
torney General’s office in the Divisions of Human Services and
Health Law. He also served as director of the Child Support En-
forcement Division at the Mississippi Department of Human Serv-
ices.

Justice Graves currently serves as a presiding justice on the Mis-
sissippi Supreme Court. Before his appointment to our State Su-
preme Court in 2001, he served as a Mississippi trial court judge
for 10 years. His other experiences include working with the Mis-
%issippi Legal Services and other community organizations in our

tate.

Soon after his graduation from law school, he served as an ad-
junct professor at several universities in our State. He has received
many honors, and the Mississippi legal community is very proud to
have joined in endorsing him and recommending his nomination to
the Committee.

So I am pleased to recommend his confirmation to the Senate.

Senator FRANKEN. Thank you, Senator.

Senator Wicker.

PRESENTATION OF JAMES E. GRAVES JR., NOMINEE TO BE
U.S. CIRCUIT JUDGE FOR THE FIFTH CIRCUIT BY HON.
ROGER WICKER, A U.S. SENATOR FROM THE STATE OF MIS-
SISSIPPI

Senator WICKER. Thank you, Mr. Chairman and members of the
Committee. I am glad to join Senator Cochran here today, and I ap-
preciate this opportunity to say a few enthusiastic words regarding
the nomination of Mississippi Supreme Court Justice James
8raves to serve on the United States Court of Appeals for the Fifth

ircuit.

Of course, Justice Graves will have an opportunity to introduce
his wife, Betty, and his family. They are here with him today. I
know that this is a significant moment of accomplishment for the
family, as well, and I congratulate them.

I support this nomination for all of the reasons that Senator
Cochran has already outlined—this candidate’s education, his pro-
fessional experience, and his life experience.

I would add to the specifics mentioned by Senator Cochran the
fact that Justice Graves has been recognized on numerous occa-
sions with awards noting his true servant’s spirit, which I believe
is a testament to his dedication to his family and community.
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Those who know him know that he is particularly committed to
teaching, motivating and inspiring young people, particularly the
young people of his native State of Mississippi. For example, he has
coached high school, college and law school mock trial teams, in-
cluding the Jackson Murrah High School mock trial team, which
won the 2001 State championship. Also, in 2001, he was honored
as the Jackson Public School District Parent of the Year.

These are just some of the many examples that demonstrate his
remarkable service to the public, in addition, of course, to the edu-
cation and professional accomplishments that Senator Cochran
mentioned.

So in conclusion, let me say, Mr. Chairman, that I support this
nomination and I congratulate Justice Graves and wish him all the
best.

Thank you to the members of the Committee for your hard work
in this confirmation process. Thank you.

Senator FRANKEN. Thank you, Senator. I would like to thank
both of my distinguished colleagues from Mississippi.

I see now that Senator Pryor has joined us to introduce P.K.
Holmes. I have learned now it is P.K., and not just Paul. Thank
you for joining us.

Senator Pryor.

PRESENTATION OF PAUL K. HOLMES, III, NOMINEE TO BE U.S.
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF ARKAN-
SAS BY HON. MARK PRYOR, A U.S. SENATOR FROM THE
STATE OF ARKANSAS

Senator PRYOR. Thank you, Mr. Chairman. And thank you for
having me here, and thank all the members of the Committee.

I come here today to say a few words about P.K. Holmes. And
let me tell you, when the vacancy arose in the Western District of
Arkansas, typically, as you all know, there is a long line of people
who want to be a Federal Judge. But as soon as P.K. Holmes’ name
arose, everybody else dropped off the list.

Everybody defers to P.K. Holmes. The fact that he was an out-
standing U.S. Attorney for the Western District for 8 years, from
1993 to 2001; the fact that he has practiced law in Fort Smith in
the areas of commercial litigation and white collar criminal matters
with Warner, Smith & Harris there for years and years; and, just
the fact that he has built his reputation all over the State of Ar-
kansas for outstanding character, for the right kind of hard work,
the right kind of proper judicial temperament, just the right kind
of commitment to the legal profession, and respect for the courts.

Basically, everybody else just said, “Hey, if P.K. wants it, then
he would do a much better job than I could ever do,” and one-by-
one, they just dropped off the list.

So it really is my privilege today to say a few kind words about
P.K. I know Senator Lincoln was here a few moments ago.

Just as a personal matter, I have known P.K. since I was prob-
ably about 12 years old or younger probably, and he has just al-
ways been an outstanding person and we have all watched and ad-
mired his legal career and how he handles himself with his family
and in his profession and in his community, and he is just exactly
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the kind of person I think we would all want on the Federal bench
and someone that we will all be very proud of.

Thank you for having me today.

Senator FRANKEN. Thank you, Senator Pryor. And, again, thank
you for coming here, for that introduction, and feel free to get back
to your duties.

My colleagues, Senator Feinstein and Senator Boxer, unfortu-
nately, cannot be here, but have submitted, of course, positive blue
slips for both Judge Battaglia and Judge Davila. I have statements
from both Senator Feinstein and Senator Boxer, which I will sub-
mit for the record.

[The statements appear as a submission for the record.]

Senator FRANKEN. Let me just highlight just a part of Senator
Boxer’s statement. She writes, “For the past 16 years, Judge
Battaglia has served with distinction as a magistrate judge on the
Southern District of California. He has a reputation as a judge’s
judge, hardworking, thoughtful and fair.

When he was in high school, Judge Battaglia took a class trip to
tour the San Diego Superior Court Building. He said he was awe-
struck by the solemnity and dignity of the proceedings and the
judges he saw on that tour. He aspired 1 day to become a judge.

Today, he says that he hopes that maybe, just maybe, he can
give something back by inspiring a child the way he was inspired.”

About Judge Davila, Senator Boxer said, “For the past 8 years,
Judge Davila has served on the Santa Clara County Superior
Court, where he has drawn praise from fellow judges and lawyers
for his hard work, integrity and fairness.

In a recent survey by the Santa Clara County Bar Association,
Judge Davila’s performance was rated excellent or very good by
more than 80 percent of participants with respect to his work ethic,
knowledge of the law, and procedure integrity, dispute resolution,
and judicial temperament.”

So for all the nominees who have been introduced, I thank you
all for your service to our country and for offering yourselves up
for this great responsibility.

Justice Graves, will you take your seat on our panel, please? Ac-
tually, before you do, why do you not just stand and raise your
hand, swear in the oath?

[Nominee sworn.]

Senator FRANKEN. Please have a seat. Justice Graves, I under-
stand some of your family and friends are here. So please feel free
to introduce them on this proud day.

STATEMENT OF JAMES E. GRAVES, JR., NOMINEE TO BE
UNITED STATES CIRCUIT JUDGE FOR THE FIFTH CIRCUIT

Justice GRAVES. Thank you very much, Mr. Chairman. I'd like to
first thank the President for nominating me to serve as a judge on
the Fifth Circuit Court of Appeals. I want to thank Chairman
Leahy for an opportunity to appear before this Committee. I want
to thank Ranking Member Sessions. Thank you, Mr. Chairman.
Thank all on the Senate Judiciary Committee for the opportunity
to be here today to answer any questions the Committee may have.
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I appreciate the opportunity to introduce members of my family
who are present here today, and I am asking them to stand when
they are introduced.

My wife, who has been married to me sometimes for longer than
she cares to recall, is here and I am going to ask her to stand. My
parents are here, both my mother and father.

Senator FRANKEN. Welcome, and congratulations.

Justice GRAVES. I have three sons and, actually, I didn’t look
back to see if the third son had made it. But my three sons——

Senator FRANKEN. That is yes, I think.

Justice GRAVES. Is that a yes? He is here.

Senator FRANKEN. Well, I see a hand up.

Justice GRAVES. Very good. I am very happy, son.

[Laughter.]

Justice GRAVES. That would be my son, Chris. And my son,
James, and his wife, Tiffany. My son, Jeffrey, and his wife, Eyra.
And someone should be holding my beautiful granddaughter.

Senator FRANKEN. Your daughter-in-law is holding your grand-
daughter.

Justice GRAVES. Wonderful. They told me not to look back. They
said, “Talk into the microphone, don’t look back.”

Senator FRANKEN. You can look and then talk.

Justice GRAVES. I can look and then talk.

Senator FRANKEN. Yes.

Justice GRAVES. That’s going to be hard.

Senator FRANKEN. Well, it is not a qualification for judge.

Justice GRAVES. And I think that’s all of the immediate family
that’s here. Well, my brother, Darrell, is here. He’s only 66", so it’s
easy to understand how I might have overlooked him. Darrell is
here.

And then I have some of my chamber staff who are here, my
clerk, Sherwood Colette is here. My assistant, Jackie Losset is
here. My other clerk, Susan Huett, I am absolutely certain is
watching the live Webcast. And I want to thank all those people
for the support they have given me over the years. I thank them
for being here.

My three sisters, I am certain, are watching the live Webcast, as
are my colleagues, I hope, or at least they’re going to tell me they
saw it, my colleagues at the Mississippi Supreme Court.

But I really do appreciate this opportunity. I thank all my family
and all the other friends who are here today.

And having no formal remarks, Mr. Chairman, I'd be pleased
now to answer any questions the Committee may have.

Senator FRANKEN. Absolutely. And I would like to welcome your
family and your staff members who are here on this, which must
be a very proud day for them.

Justice Graves, we met yesterday.

Justice GRAVES. Yes.

Senator FRANKEN. I must say I was very impressed during our
conversation. You have served on Mississippi’s highest court for
nearly 10 years. If you are confirmed to the fifth circuit, more of
your work will involve interpreting our work here; and by that, I
mean, of course, Federal statutes.
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How will you make sure that you interpret Federal statutes in
line with our intent in passing them?

Justice GRAVES. Well, I think I would—with regard to my work
as an appellate judge, if confirmed for the court of appeals, I would
approach those cases the same as I've approached the handling of
cases in the 9 years now that I've been a Mississippi Supreme
Court justice.

I would examine the record, look at the law that was applicable
to the record, the facts of that particular case, apply the law to the
facts, in trying to reach an appropriate result in whatever case is
before me as a judge.

Senator FRANKEN. Well, is there any way you feel that your job
would be different as a Federal appellate judge than as a Supreme
Court justice in the State of Mississippi?

Justice GRAVES. I'm certain it would be different to the extent
that I would be dealing with Federal law. Now, as a Supreme
Court justice in the State of Mississippi, obviously, I am, for the
most part, dealing with cases that arise either under our constitu-
tion or under our state laws and the laws passed by our legislature.

As a Federal judge, I know that I would be dealing primarily
with Federal law and, as you stated, laws passed by the U.S. Con-
gress, and it would be necessary for me to read—study that law
and apply it to the facts in the particular case that would be com-
ing before the court of appeals.

Senator FRANKEN. As a Supreme Court justice, how did you de-
termine the intent of the State legislators when they passed those
laws? Would you just simply go by the text of the law? Would you
go into the record that was made while the law was debated and
passed?

Justice GRAVES. I think on first approach, you look at the statute
and try and determine what the language of the statute says, and
that’s the first place to look in determining what the statute
means. Hopefully, it says what it means and it means what it says.

And in the State of Mississippi, there is a dearth of legislative
history. And so there’s not a lot of that there in terms of recorded
history with regard to debate that preceded legislation, those kinds
of things.

So typically, it’s looking at the statute, trying to interpret what
the statute means, if it means what it says. The next thing you’d
do is look at whether or not there is any precedent, any case law,
where there have been judicial interpretations of a particular stat-
ute, and you would look to that precedent for guidance in reaching
a decision involving that statute, in the State of Mississippi.

Now, I recognize that with the U.S. Congress, there could be
some more extensive records, history regarding legislative intent.

Senator FRANKEN. Thank you. Justice Graves, I think it is re-
markable that you have remained so active in your community, de-
spite the rigors of your position as justice in the State Supreme
Court.

Can you tell me about your work on the board of Operation Shoe-
string and the Mississippi Children’s Museum?

Justice GRAVES. Operation Shoestring is an organization which
started more than 40 years ago in an area of Jackson, which is now
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sor(t'i of a—it has been a blighted area, but the area is being revital-
ized.

But Operation Shoestring promotes and sponsors after school
programs to educate and involve the children in that community.
They have programs for teaching children, which have resulted in
improvement in their test scores, reading programs, literacy pro-
grams, and sometimes just feeding programs and daycare and after
school programs for children in the community.

And I've been serving on that board now for more than 3 years,
because I think Operation Shoestring does such important work in
the community.

Mississippi has no children’s museum. And so several years ago,
some members of the Junior League and a couple of other organi-
zations got the idea to start a children’s museum, and they asked
me to serve on the advisory committee. And I just have a deep con-
cern for children and education.

And my vision was that a children’s museum would be a great
vehicle for educating children, and so I agreed to serve on the advi-
sory committee, and then on the board. When the project began, it
was determined that there was a need to raise about $25 million,
and this was maybe 5 years ago, to get the museum started.

I, as a judge, obviously, can’t be involved in fundraising, but
every other aspect of the museum that I could be involved in, I
have been involved in.

I am pleased to report that the grand opening for the Mississippi
Children’s Museum—and they’ll be happy I'm doing this now—the
grand opening for the Mississippi Children’s Museum will be this
fall. It i1s the first children’s museum in the State of Mississippi.

Senator FRANKEN. Thank you, Your Honor. And I will turn it
over to the Ranking Member.

Senator SESSIONS. Thank you. Justice Graves, it is a pleasure to
be with you again. I enjoyed our opportunity to talk and appre-
ciated your comments at that time, and I enjoyed that opportunity
in dialogue.

It is good that you have your home State Senators’ support. And
you have had a good bit of time now, 8 years, on the Mississippi
Supreme Court. Well, by now, you have probably decided whether
you like writing opinions or not.

Do you like that work?

Justice GRAVES. Yes, sir.

Senator SESSIONS. The burden on judges is significant, and I
think the caseload burden on our justices probably will remain
high. There are several reasons I think that we should not add
judges just to continue a certain fixed number of cases.

I guess we are going to have to do better and keep the
collegiality and smaller numbers, where possible. And I suppose
you are willing to serve for the pay that has been offered. Do you
know what the pay is?

Justice GRAVES. I have a general idea, but I am certain I am
willing to serve for that pay.

Senator SESSIONS. And we hope 1 day judges can get pay raises,
but we are in a tight budget. So it cannot be guaranteed.

Let me ask you about Doss v. State; your former colleague on the
Supreme Court of Mississippi, Judge Diaz, wrote, in dissent, and
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you joined it, and stated the following: “When our founding fathers
ratified the Federal and State Constitutions in 1788 and 1890, they
did not consider all forms of the death penalty to be violative of our
bans on cruel and unusual punishment.” And I certainly would
agree with that.

“But just as we would disagree with our framers,” he went on to
say that, “for example, the execution of a child, necessarily
amounts to a violation of the Eighth Amendment, our society’s no-
tion of what is cruel and unusual changes with time.”

Do you personally agree with that, that the cruel and unusual
definition changes with time?

Justice GRAVES. Senator, that Doss opinion, was handed down by
the Mississippi Supreme Court, I believe, in 2008 and Justice Diaz
did write a dissenting opinion in that case, which I joined.

But I'd like to point out that there were two issues about which
I was chiefly concerned in that case, and those two issues had to
do with the ineffective assistance of counsel and the mental retar-
dation issue.

His dissenting opinion addressed, in part one, those two issues.
And those were the only two issues raised by the defendant in that
case. Those were the substantive issues. Those were the issues
about which I was concerned, and I take responsibility for joining
that opinion.

But I have not now nor have I ever espoused any view that the
death penalty was unconstitutional, and, in fact, that case was
brought back on re-hearing before the Mississippi Supreme Court
in 2009 and I had an opportunity to author a majority opinion in
that case and I addressed in that majority opinion one of the chief
issues which concerned me, and that was the ineffective assistance
of counsel issue.

I wrote a dissenting opinion in that case with regard to the men-
tal retardation issue. But that case has been withdrawn. A new
opinion has been handed down, and everything that I wanted to
say about Doss and the issues involved in the Doss case I said and
had every opportunity to say in the new opinion which was handed
dlown in 2009, and I chose to address those two issues and nothing
else.

Senator SESSIONS. Well, I understand that, and cases come fast
and furious to a court. But language does have meaning, I think.

Later on, one of the decisions Justice Diaz cited was the Supreme
Court’s opinion in Roper v. Simmons. In that decision, the Supreme
Court relied on foreign law in holding that the execution of minors
violated the Eighth Amendment.

Do you think it is proper to look to foreign law to define the
Eighth Amendment of the United States Constitution?

Justice GRAVES. I think it’s proper to look to the laws of the
United States and the Constitution of the United States in making
determinations about the Eighth Amendment to the United States
Constitution.

Senator SESSIONS. Well, I think I agree with what you said. Jus-
tice Diaz’s dissent went on to conclude, quote, “The death penalty
is reduced to pointless and needless extinction of life, with only
marginal contributions to any discernable social or public purpose.
A penalty with such negligible returns to the State is patently ex-

VerDate Nov 24 2008  11:48 Jul 13,2011 Jkt 066817 PO 00000 Frm 00021 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\66817.TXT SJUD1 PsN: CMORC



14

cessive and cruel and unusual punishment, violative of the Eighth
Amendment,” close quote.

That, I suppose, is the phrase that worried me the most. It seems
that you went along with the opinion that he had written that the
death penalty is pointless and needless extinction of life. That is
a matter we can talk about and disagree.

But I am more worried about the apparent statement that it is
so negligible in returns to the State, that it is patently excessive
and cruel and unusual punishment, violative of the Eighth Amend-
ment.

Is that your position today?

Justice GRAVES. No, it is not, Senator. And all I can say is that
when I read what he wrote, I viewed it as his plea for a dialog on
the efficacy of the death penalty.

In retrospect, I can see how it may not be clear, but I never in-
tended to adopt his thoughts, his concerns with regard to the death
penalty. My chief concern was the ineffective assistance of counsel
issue, the mental retardation issue.

Senator SESSIONS. Well, the Constitution deserves a fair inter-
pretation, it seems to me, and what essentially the people who rati-
fied it meant. And would you not agree that there are multiple ref-
erences in the Constitution from the earliest draft through various
amendments, the Fourteenth Amendment and others later, that
refer to capital crimes? You cannot take life without due process,
but you could take life with due process. I think there are six or
eight such references.

So it would be difficult to interpret the Eighth Amendment, cruel
and unusual punishment, it seems to me, as the Constitution pro-
hibiting all death penalty. Would you agree with that analysis?

Justice GRAVES. Senator, I fully expect that if I am confirmed, I
will take an oath and that oath will be to uphold the laws and the
Constitution of the United States. And the United States Supreme
Court has determined that the death penalty does not constitute
cruel and unusual punishment, and I would follow the law as
handed down by the United States Supreme Court.

Senator SESSIONS. Well, we had two members of the Supreme
Court that dissented in every case, Justices Marshall and Brennan,
and they contended the death penalty was cruel and unusual and
that it was unconstitutional.

No longer are such dissents occurring. It seems to me that Judge
Diaz and you signed an opinion that agreed with that view. But I
hear you saying that that did not necessarily represent your care-
fully considered intellectual view of that particular issue. It was
more a willingness to sign on to Justice Diaz’s dissent as an ex-
pression of concern about this case. But it did say more than that,
apparently. It seemed to say a good bit more.

Would you just share once more your thoughts about this funda-
mental question about whether you could use the Eighth Amend-
ment to declare all death penalties unconstitutional?

Justice GRAVES. I think, Senator Sessions, that maybe the best
evidence of how I would handle death penalty matters, if they came
before me as a judge on the Fifth Circuit Court of Appeals, is the
way I've handled them as a Mississippi Supreme Court justice.
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In the 9 years that I've been a Supreme Court justice in the
State of Mississippi, I've had an opportunity to vote on at least a
dozen death penalty cases, where I've voted to affirm both a convic-
tion and a sentence of death.

I've voted to affirm convictions and death sentences both before
that Doss opinion and since the Doss opinion.

Senator SESSIONS. I appreciate that. I guess I would go one more
step here and say as you analyze the Constitution and laws of the
United States that come before you, will you seek to enforce them
as they are written, fairly interpreting them as best you are able,
to carry out the will of the populous who elected them through
their elected representatives, passed them through their elected
representatives?

And the fact that you may or may not agree that the death pen-
alty is good policy—and I think people can disagree about that—
do you think that the Constitution prohibits its implementation, if
left to your judgment?

Justice GRAVES. If left to my judgment, I'm going to follow the
law as handed down by the United States Supreme Court, and it
clearly is that the death penalty does not constitute cruel and un-
usual punishment.

Senator SESSIONS. But you signed an opinion that seemed to say
that you do not agree with that, that you believe that it is of neg-
ligible benefit to the State; therefore, it is unconstitutional. Is that
what you meant to say?

Justice GRAVES. It is not.

Senator SESSIONS. Thank you.

Senator FRANKEN. Remember, you said the thing about——

Senator SESSIONS. My time is over.

Senator FRANKEN.—my correcting you. Thank you.

Senator SESSIONS. The Chairman has a right to bring the ham-
mer down on elongated questioning.

Senator FRANKEN. Yes. Thank you. I would like to thank the
Ranking Member. And thank you, Justice Graves. We will now pro-
ceed to the second panel.

Justice GRAVES. Thank you.

Senator FRANKEN. Why do not you all come forward and instead
of sitting, please remaining standing so that you can swear the
oath.

[Nominees sworn.]

[The biographical information follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES

PUBLIC

. Name: State full name (include any former names used).

James Earl Graves, Jr.
Position: State the position for which you have been nominated.
United States Circuit Judge for the Fifth Circutt

Address: List current office address. If city and state of residence differs from your
place of employment, please list the city and state where you currently reside.

Office: Mississippi Supreme Court
450 High Street
Jackson, MS 39201

Residence:  Jackson, MS 39204
Birthplace: State year and place of birth,
1933; Hinds County, Mississippi

Education: List in reverse chronological order each college, law school, or any other
institution of higher education attended and indicate for each the dates of attendance,
whether a degree was received, and the date each degree was received.

Summer 1977 — Spring 1980, Syracuse University School of Law; Syracuse, New York;
J1.D., 1980

Summer 1979 — Spring 1980, Syracuse University, The Maxwell School of Citizenship
and Public Affairs; Syracuse, New York; M.P.A. — Public Administration, 1981

Fall 1971 - Spring 1975, Millsaps College; Jackson, Mississippi; B.A. — Sociology

Employment Record: List in reverse chronological order all governmental agencies,
business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions or organizations, nen-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or description.
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2001 — Present

Mississippi Supreme Court

450 High Street

Jackson, MS 39201

Current position: Presiding Justice (January 2009 — present)
Previous position: Associate Justice (2001 — 2008)

2003 — Present

R. Palmer Enterprises, LLC
180 Bristol Boulevard
Jackson, MS 39204
Position held: Proprietor

2009, 2006 and 2004

Tougaloo College

500 West County Line Road

Jackson, MS 30174

Position held: Adjunct Professor, Department of Joumalism
Subject: Media Law

2005

Millsaps College

1701 North State Street

Jackson, MS 39216

Position held: Adjunct Professor, Departments of Sociology and Political Science
Subject: Law and Society

1991 ~ 2001

Hinds County Circuit Court

407 East Pascagoula Strect
Jackson, MS 39201

Position held: Circuit Court Judge

1990 — 1991

Mississippi Department of Human Services

750 North State Street

Jackson, MS 39202

Position held: Director of the Division of Child Support Enforcement

(e
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1986 — 1990

Office of the Attorney General of the State of Mississippi

550 High Street, Suite 1200
Jackson, MS 39201

Position held: Special Assistant Attorney General (1986 — 1990)
Position held: Chief Legal Counsel, Human Services Division (1989 — 1990)
Position held: Legal Counsel, Health Law Division (1986 - 1989)

1984 — 1986

Walker and Walker, Attorneys at Law
1410 Livingston Lane, Suite A
Jackson, MS 39213

Position held: Associate Attorney

1983 — 1984

Murrain and Graves, Attorneys at Law
3175 J.R, Lynch Street

Jackson, MS 39209

Position held: Partner

1980 - 1983

Central Mississippi Legal Services
414 South State Street, Third Floor
Jackson, MS 38205

Position held: Staff Atomey

1980 - 1997

Jackson State University

1400 Lynch Street

Jackson, MS 39217

Position held: Adjunct Professor

Department of Mass Communications, Subject: Media Law (Fall 1980 — Spring 1982;

Spring 1985 — Spring 1997)

Department of Political Science, Subject: Civil Rights Law (Spring 1990)
Department of Public Policy & Administration, Subject: Black Perspectives in Public

Administration (Spring 1996)

Department of Public Policy & Administration, Subject: Correctional Systems (Spring

1995)

1078 - 1979

Department of Community Development
201 East Washington Street, Room 612
Syracuse, NY 13202

Position held: Clerk
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1975 - 1977

Department of Public Welfare

1775 Wilson Boulevard

Jackson, MS 39204

Positions held: Eligibility Worker, Social Worker

Uncompensated Positions

Board Member, National Consortium on Racial and Ethnic Fairness in the Courts, 2007

— present

c/oJohin Douglas

Sr. Court Management Consultant
National Center for State Courts
707 Seventeenth Street, Suite 2900
Denver, Colorado 80202-3429

Board Member, Greater Jackson Arts Council, 2007 ~ present
Mailing Address:

P.0.Box 17

Jackson, MS 39203

Board Member, Mississippi Chiidren’s Museum, 2009 — present
3010 Lakeland Cove
Flowood, MS 39232-9784

Board Member, Operation Shoestring, 2006 — present
1711 Bailey Avenue
Jackson, MS 39203-1204

Board Member, Mississippi Center for Education Innovation, 2009 — present
200 South Lamar Street
Jackson, MS 39201-4016

President, Wingfield Place Neighborhood Association, 2000 - 2002
No permanent address

1984

Jackson Urban League

2310 Highway 80 West

Jackson, MS 39204

Position held: Interim Board Chair (uncompensated)
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7. Military Service and Draft Status: [dentify any service in the U.S. Military, including
dates of service, branch of service, rank or rate, serial nomber (if different from social
security number) and type of discharge received, and whether you have registered for
selective service,

I have not served in the military. 1am registered for selective service.

8. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement,

Maxwell Public Administration Award, The Maxwell School, Syracuse University, 2009
Qasis of Freedom and Justice Award, Dream 365, 2008

President’s Award, National Conference of Black Mayors, 2006

Equal Justice Award, 100 Black Men of America, 2005

NAACP Legal Award, Mississippi Chapter, 2004

Livesay Service Award, Millsaps College, 2004

Award of Excellence, Mississippi Council for the Social Studies, 2003
Doctor of Laws, Honorary Degree, Millsaps College, 2002

Law-Related Public Education Award, Mississippt Bar Foundation, 2002
Humanized Education Award, Mississippi Association of Educators, 2002
Special Achievement Award, Jackson Federal Executive Association, 2002

Thurgood Marshall Award, City of Jackson’s Martin Luther King Celebration, 2002
and 1994

Parent of the Year (First Alternate) State of Mississippi, 2000 - 2001

Parent of the Year, Jackson Public School District, 2000 - 2001

Commissioner’s Award, United States Department of Health and Human Services, 2001
Innovation Award, Hinds County Bar Association, 2000

Government Service Award, Magnolia Bar Association, 1998 and 1993

A
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Distinguished Jurist Award, National Bar Association, 1996
R. Jess Brown Award, Magnolia Bar Association, 1994

Community Service Award, Alpha Phi Alpha Fraternity, 1993 (I am not a member of any
Greek organization)

Alumnus of the Year, Millsaps College Black Students Association, 1993
Judge of the Year, National Conference of Black Lawyers, 1992

Champion Adopter, Mentor in Lake Elementary Schools — Boys for a Brighter Tomorrow
Program, 1991

. Bar Associations: List all bar associations or legal or judicial-related committees,

selection panels or conferences of which you are or have been 2 member, and give the
titles and dates of any offices which vou have held in such groups.

Chatr, Miséissippi Supreme Court Rules Committee on Criminal Practice and Procedure,
2010 — present

Board Member, National Consortium on Racial and Ethnic Fairness in the Courts,
2007 — present; Chair of the History CD Committee, 2009 ~ present

Chair, Courts and the Media Committee, Mississippi Supreme Court, 2001 — present

Chair, Mississippi Supreme Court Comimittee on Administrative and Related Matters,
2009

Chair, Public Defender’s Task Force, 2003 —~ 2009

Mississippt Bar Association, current member
Fellow (2003 ~ present)
Designated Trustee, Mississippi Bar Foundation, Inc. (2003 — 2004)

Board Member, Mississippi Access to Justice Commission, 2006 — present

Magnolia Bar Association, current member
Central District Representative (1985 — 1987)

American Bar Association, current member
Chair-Elect, National Conference of State Trial Judges (2001)
Vice-Chairman, National Conference of State Trial Judges (2000)
Member, Executive Commitiee of the National Conference of State Trial Judges (1994
~2001)
Chairman, Law and Technology Committee, National Conference of State Trial Judges
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Delegate, America Bar Association on behalf of the Mississippi Conference of Circuit
Tudges (1993 - 2001y

Hinds County Bar Association, former member
Association of Trial Lawyers of America, former member
Mississippi Trial Lawyers Association, former member

American Association of Public Welfare Atlorneys, former member
Executive Commiittee (1989 - 1991)

10. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

Mississippi, 1980

b. List all courts in which you have been admitted to practice, including dates of
admission and any lapses in membership. Please explain the reason for any lapse
in membership. Give the same information for administrative bodies that require

special admission to praclice,

Admitted to practice in all Mississippi State Courts in September 1980 with no
tapse in membership.

Admitted to practice in the United States District Courts for the Northern and
Southern Districts of Mississippi in September 1980 with no fapse in membership.

11. Memberships:

a. List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 9 or 10 to which
you belong, or to which you have belonged, since graduation from law school.
Provide dates of membership or participation, and indicate any office you held.
Include clubs, working groups, advisory or editorial boards, panels, committees,
conferences, or publications.

Board Member, Greater Jackson Arts Council, 2007 — present
Board Member, Mississippt Children’s Museum, 2009 — present
Board Member, Operation Shoestring, 2006 — present

Board Member, Mississippi Center for Education Innovation, 2009 — present
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Chairman, Aati-Violence Committee, 100 Black Men of America, 1994 - 1996
Millsaps College Alumni Advisory Council, 2000 - 2002

Wingfield Place Neighborhood Association, Member, 1991 - present, President,
20060 ~ 2002

100 Black Men of Jackson, Mississippi, 1992 - 2009
Interim Board Chair, Jackson Urban League, 1984

National Association for the Advancement of Colored People (NAACP), 1980 —
1992

The American Bar Association's Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership in any organization
that invidiously discriminates on the basis of race, sex, or religion, or national
origin. Indicate whether any of these organizations listed in response to 11a above
currently discriminate or formerly discriminated on the basis of race, sex, religion
or national origin either through formal membership requirements or the practical
implementation of membership policies. If so, describe any action you have taken
to change these policies and practices.

None of the organizations listed above currently discriminate or formerly
discriminated on the basis of race, sex, religion or national origin either through
formal membership requirements or the practical implementation of membership
policies.

12. Published Writings and Public Statements:

a.

List the titles, publishers, and dates of books, articles, reports, letters to the editor,
editorial picces, or other published material you have written or edited, including
material published only on the [nternet. Supply four (4} copies of all published
material to the Cornmitiee.

Bold indicates that the publication is included in the attachment, For all others, |
do not have a copy.

Judicial Independence: The Courts and the Media, Bench Press, at 114,
(Stanford University Press 2007).

“I Quit!”- Commonsense Guide to Taking Back Control of Your Career, By
Vema Felton, Foreword by James Graves, (Xlibris Corporation 2006)
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The Consfitution and Judicial Independence, The 2005 Judge William H.
Keady Lecture, 25 Miss. C. L. Review 283 (2006).

The Judges’ Journal (American Bar Association), Spring 2004, Article
Entitled “Brown v. Board of Education: A Look Back”

The Mississippi Lawyer, October 2001, Article Entitied, “Technology in the
Courtroom - Changes in Hinds County”

The Judges® Journal (American Bar Association), Summer 2001, Article Entitled,
“Technological Changes in Hinds County” (Same text as above.)

The Mississippi Lawyer, May — Junc 1999, Article Entitled, “The Big Case:
A Perspective from the Beneh”

b. Supply four (4) copies of any reports, memoranda or policy statements you
prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or arganization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, give the
name and address of the organization that issved i, the date of the document, and
a summary of its subject matter.

[ have not prepared or contributed in the preparation of any such tepott,
memoranda or policy statement.

c. Supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
behalf to public bodies or public officials.

To the best of my recollection, 1 have never given any such testimony, official
statements or other communications.

d. Supply four {4} copies, transcripts or recordings of all speeches or talks delivered
by you, including commencement speeches, remarks, lectures, panel discussions,
conferences, political speeches, and question-and-answer sessions. Include the
date and place where they were delivered, and readily available press reports
about the speech or talk. If you do not have a copy of the speech or a transcript or
recording of your remarks, give the name and address of the group before whom
the speech was given, the date of the speech, and a summary of its subject matter.
If you did not speak from a prepared text, furnish a copy of any outline or nates
from which you spoke.

The following represents, to the best of my recollection, all of my speeches, talks, remarks,

lectures, panel discussions, conference presentations, political speeches and question-and-answer
sessions. Readily available transcripts, recordings, press reports are noted.
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In most cases, T do not speak from a prepared text. [ do use notes and frequently rely on
previously used notes. However, it is a very rare oceasion where everything which appears in
my notes is actually delivered during my address. Hence, my pre-specch notes may include
topics and statements that were never made during the actual presentation.

Additionally, during 2004 I was involved in an election campaign. During that year | made a
significant number of speeches, often without notes. [ have also done a significant number of

speeches for which notes were not retained.

Bold indicates that speech notes are included in attachment. For all others. no notes exist.

2010
January 27, 2010 — Broadmeadow Methodist Church After School Program, Jackson,
Mississippi. Guest Speaker.

January 21, 2010 — Keynote address to Mississippi Ecenomic Council Leadership

Mississippi Annunal Dinner, Jackson, Mississippi.

2009
December 11, 2009 — Keynote address to Greenwood Voters League, Greenwood,
Mississippi.

November 16, 2009 — Pike County Drug Court Graduation, Magnolia Mississippi.

November 14, 2009 — Mississippi School Nutritionist Association 40 Annual Awards
Bangquet, Jackson, Mississippi.

November 10, 2009 — Mississippi Black Leadership Summit, Jackson Mississippi. Panelist,
“Expanding the Judiciary.”

October 16, 2009 — Career Day, McWillie Elementary School, Jackson, Mississippi.

October 5, 2009 — Watchdogs for Dads, John Hopkins Elementary School, Jackson, Mississippi.

September 21 - 235, 2009 — Harvard Trial Advocacy Workshop, Cambridge, Massachusetts.
Teaching team member.

September 15, 2009 - Guifport High Schoot Constitution Week Program, Gulfport, Mississippi.

August 8, 2009 — Norman Chapel Church Youth Rally, Jackson, Mississippi. Motivational
speech to church youth.
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July 31,2009 — ABA Annual Meeting, Drake Hotel, Chicago, Illinois. Panel moderator,
“Courts and the Media in the 21> Century: Twitterers, Bloggers, the New Media, the Old
Media, and What’s A Judge to Do?”

July 27 — 28 — Basic Legal Affairs for Journalists, National Center for the Courts and Media,
Reno, Nevada.

July 21, 2009 ~ Education for Democracy Camp for Teachers, State Capitol, Jackson,
Mississippi. Guest speaker, “The Civil Rights Movement.” Scholarly presentation to group of
international teachers.

June 27, 20609 — United Way Day of Action Volunteer Rally, Hal & Mal’s, Jackson,
Mississippi. Motivational speech fo volunteers.

June 18, 2009 — Mississippi Department of Employment Security Leadership Development
Program, Reservoir Pointe, Ridgeland, Mississippi. [nteractive presentation on leadership.

June 17, 2009 ~ “We the People™ Institute, State Capitol, Jackson, Mississippi. Guest lecturer on
the topic of Courts and Judicial Review.

June 8, 2009 — National Association of Unemployment Insurance Appellate Boards
Conference, Oxford, Mississippi. Lunch presentation on the topic of Professionalism.

May 24, 2009 ~ Boys State, Wesson, Mississippi. Guest speaker.

May 23, 2009 — Corinth Contraband Camp Memorial Park Dedication, Corinth,
Mississippi. Co-keynote address with Senator Thad Cochran.

May 22, 2009 — Mississippi School for the Blind Commencement, Jackson, Mississippi.
Keynote address.

May 16, 2009 ~ Commissioning of Gravely DDG-107, Northrop Grumman Shipbuilding,
Pascagoula, Mississippi.

April 16, 2009 — Mississippi Economic Couneil 2009 Education Celebration, Jackson
Convention Center, Jackson, Mississippi. Keynote address and STAR Student Award
presentation,

March 19, 2009 — Veterans of the Mississippi Civil Rights Movement Annual Conference,
Jackson State University, Jackson, Mississippi. Keynote speaker, “The Movement that
Produced Change Now Empowers ovr Youth in the 21st Century.”

February 22, 2009 — Glen Addic United Methodist Church, Anniston, Alabama.

February 15, 2009 — National Council of Negro Women Black History Program, Jackson,
Mississippi.

1
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February 10, 2009 — Mission Mississippi Governor’s Prayer Luncheon, Jackson,
Mississippi.

February 9, 2009 — NATLE Winter Meeting, Sheraton, New Orleans, Louisiana. Presentation on
“A Commitment to Diversity.”

February 6, 2009 — Mississippi Conference of Black Mayors Luncheon, MeComb Events
Center, McComb, Mississippi. Keynote speaker,

February 3, 2009 — Donuts for Dads, Jackson State University, Jackson, Mississippi.
Motivational speech to fathers of ehildren in campus childeare program.

January 27, 2009 ~ Lee Elementary School / Jackson Chamber of Commerce Core Traits
Program. Keynote speaker on topic of justice.

January 23, 2009 - The Alliance for Graduate Education in Mississippi Winter Schelar
Symposium. Jackson, Mississippi. Motivational speech.

January 22, 2009 ~ Mississippi Economic Council Leadership Mississippi Annual Dinner,
Fairview Inn, Jackson, Mississippi. Keynote address.

January 12, 2009 — Mayor’s Youth Council Awards Ceremony, McComb Sports Park,
McComb Mississippi. Keynote address.

20608
December 8, 2008 — League of Women Voters Forum, Willie Momis Library, Jackson,
Mississippi. Panelist for forum on judicial selection process.

November 11, 2008 — Magnolia Bar Association Fall CLE, Marriott, Jackson, Mississippi.
Presenter, “Appellate Brief Writing and Oral Argoment.”

November 17, 2008 — National Center for Courts and the Media, Reno, Nevada. Presenter,
“Changes in the Courts — What the Media should know about new challenges and opportunitics
facing the Courts.”

September 25, 2008 ~ Mississippi Minority Enterprise Development Luncheon, Jackson,
Mississippi. Luncheon speaker.

September 12, 2008 — Mississippi Center for Justice Annual Dinner, Jackson, Mississippi.
Emecee.

August 29, 2008 ~ Blues Trail Marker Dedication Ceremony, Piney Woods School, Rankin
County, Mississippi. Presenter.

11:48 Jul 13,2011 Jkt 066817 PO 00000 Frm 00035 Fmt6633 Sfmt6633 S\GPO\HEARINGS\66817.TXT SJUD1 PsN: CMORC

66817.012



VerDate Nov 24 2008

28

August 24, 2008 — Mount Beulah Baptist Church Men’s Day Program, Indianola,
Mississippi. Guest speaker.

August 12, 2008 — Ceahoma Community College Opening Convocation, Clarksdale,
Mississippi.

July 27, 2008 — National Center for Courts and the Media, Reno, Nevada. Presenter.

July 13 2008 - “Appellate Brief Writing and Oral Argument,” AAJ Annual Convention,
Philadelphia, Pennsylvania, July 13 2008. Presenter.

June 26, 2008 — Hometown Hero & SUMITT Awards, Jackson, Mississippi. Co-emcee.
June 13, 2008 — Mississippi Postal Workers Convention, Jackson, Mississippi.

July 12,2008 —~ New Heights Seventh Day Adventist Church, Men’s Prayer Summit,
Jackson, Mississippi.

June 10, 2008 ~ Coahoma Community College Commencement, Clarksdale, Mississippi.

May 14, 2008 - Hattiesburg Police Department Memorial Service, Hattiesburg, Mississippi.

May 9, 2008 — Central Elementary School, Guliport, Mississippi

March 27, 2008 — Mississippi Paralegal Association Luncheon, Jackson, Mississippi.
March 8, 2008 — Mississippi NAACP State Conference Luncheon, Jackson, Mississippi.
February 28, 2008 - Sixth Judicial Circuit Drug Court Graduation, Natchez, Mississippi.

February 18, 2008 — University of Toledo Martin Luther King Schefarship Dinner and
Student Luncheon, Toledo, Ohio.

February 1, 2008 — Beth Israel Temple Social Justice / Tikkun Olam Sabbath, Jackson,
Mississippi.

January 19, 2008 - Joshua Project Martin Luther King Gala, Columbus, Mississippi.

2007
Man to Man Breakfast, Clinton Jr. High School, Clinton, Mississippi, November 8, 2007
Legal Services Check Presentation, Jackson, Mississippi, October 28, 2007

Wells Grove Missionary Baptist Church 110" Anniversary, Clinton, Mississippi,
October 28, 2007
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Adams County School District Teachers Professional Development, Natchez, Mississippi,
October 25, 2007

NAACP Clinton Brauch, Jackson, Mississippi, October 19, 2007

Mississippi Arts Commission Halbrook Awards Banquet, Jackson, Mississippi, October 7,
2007

GEAR UP Birmingham, Birmingham, Alabama, August 8, 2007
Canton Public School District Opening Conveeation, Canton, Mississippi, August 6, 2007

William Carey University Summer Commencement, Hattiesburg, Mississippi, August 4,
2007

Tipton County Board of Education Teachers In-Service, Brighton, Tennessee, August 3,
2007

Leflore County School District Opening Convocation, Greenwood, Mississippi, August 1,
2007

Rotary Club of West Jackson, Jackson, Mississippi, July 31, 2007

Alliance of Prison Ministries Organizations and Affiliates Annual Convention Awards
Banquet, Downers Grove, Hlinois, July 28, 2007

New Heights Seventh Day Adventist Community Guest Day, Jackson, Mississippi,
May 26, 2007

Syracuse University College of Law Spring Commencement, Syracuse, New York,
May 20, 2007

Florida School Nutrition Association, Oriando, Florida, May 4, 20607

Moss Point — Jackson County NAACP Freedom Fund Awards Banquet, Biloxi, Mississippi,
April 27,2007

S.V. Marshall High School Scholarship Banquet, Lexington, Mississippi, March 2, 2007
Georgia Legislative Black Caucus Heritage Dinner, Atlanta, Georgia, February 19, 2007
1.D. Empowerment Day, Baton Rouge, Louisisana, February 24, 2007

Perry Burroughs Democratic Women’s Club Black History Month Brunch, Toledo, Ohio,
February 17, 2007
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Wayne County High School Black History Program, Waynesboro, Mississippi,
February 14, 2007

Mt. Matthew Missionary Baptist Church Black History Program, Jackson, Mississippi,
February 4, 20607

§t. Andrew’s Episcopal School Martin Luther King Program, Ridgeland, Mississippi,
January 16, 2007

Medgar Evers / Martin Luther King Day Ceremony, Decatur, Mississippi, January 15,
2007

Mississippi Association of County Administrators, January 9, 2007
Judge Veldore Young Iovestiture, January 3, 2007

2006
HBCU-ETS Summit, Jackson, Mississippi, December 4, 2006
Rotary Club of Greenwood, Greenwood, Mississippi, December 4, 2006
100 Black Men of Memphis Black Tie Gala, Memphis, Tenncssce, December 1, 2006
Presenter, “Election v. Appointment: Rethinking the Judicial Sclection Process, the
Constitution and Judicial Independence,” Delta State University, Itta Bena, Mississippi,
November 28, 2006
AIM-IRS 2006 Southeast Regional Fall Conference, Jackson, Mississippi, October 21, 2006
Presenter, Department of Health and Human Services Office of Civil Rights, “Eliminating
Health Disparities in Mississippi: Diabetes and Obesity,” Jackson, Mississippi, October 20,
2006

International Reading Association Southeastern Regional Cenference, Mobile, Alabama,
October 16, 2006

100 Black Men of Jackson Scholarship Banquet, Jackson, Mississippi, October 7, 2006
Watkins Elementary School Parents Conference, Jackson, Mississippi, September 21, 2006
National Forum for Black Public Administrators, Atlanta, Georgia, September 20, 2006

Tipton County Schoel District, Covington, Tennessee, September 16, 2006
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Hattiesburg School Distriet Opening Convocation, Hattiesburg, Mississippi, August 7, 2006
Jackson Public Schools Opening Convoeation, Jackson, Mississippi August 3, 2006
MeComb High School Professional Development, McComb, Mississippi, August 2, 2606

Jackson State University Executive Ph.D. Program Lecture, “The Constitution and
Judicial Independence,” Jackson, Mississippi, July 13, 2006

Southeast Regional Civil Rights Training Conference, Jackson, Mississippi, July 11, 2006
New Hope Baptist Church Men’s Day Service, Jackson, Mississippi, June 23, 2006

Hinds Ceunty Bar Association Luncheon, Jackson, Mississippi, June 20, 2006

Presenter, “We the People™ Lecture Series, MississippiState University, June 20, 2006
Mississippi Coalition, “Putting Victims First,” Philadelphia, Mississippi, June 2, 2006
Alcorn State University National Alamni Association, Birmingham, Alabama, June 2, 2006
Southern Minority Leadership Conference, Tunica, Mississippi, May 30, 2006

Rosa Fort High School Spring Commencement, Tunica, Mississippi, May 28, 2006
Northwest Rankin High School Commencement, Brandon, Mississippi, May, 23, 2006

Mississippi State University at Meridian Spring Commencement, Meridian, Mississippi,
May 12, 2006

Mayor’s Prayer Breakfast, Hattiesburg, Mississippi, May 4, 2006
Boys and Girls Club, Batesville, Mississippi, April 6, 2006
Brandon High School Black History Program, Brandon, Mississippi, February 27, 2006
Hope Springs Missionary Baptist Church Black History Program, Jackson, Mississippi,
February 26, 2006

2005

Sunflower / Humphreys Counties Head Start Program, December 16, 2005

Gate City Bar Association, “The Judiciary and the Role of Judges,” Atlanta, Georgia,
December 2, 2005
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Mt. Pisgah Missionary Baptist Church, Memphis, Tennessee, November 20, 2005
Guest Speaker, Belhaven College Chapel Service, Jackson, Mississippi, November 15, 2005

Judge William H, Keady Lecture, “The Constitution and Judicial Independence,” Jackson,
Mississippi, October 24, 2005

Panelist, “Bench Press: The collision of Media, Politics, Public Pressure, and an Independent
Judiciary.” Washington, D.C., October, 2005.

Bolivar County D.M. Smith Middle School, Cleveland, Mississippi, September 8, 2003
Mississippi Juvenile Justice Conference, Biloxi, Mississippi, August 4, 2005

Leon County School Distriet Opening Convocation, Tallabassee, Florida, August 3, 2005
Jim Hill High School 1970 Class Reunion, Jackson, Mississippi, July 9, 2005

Sumner Hill High School Class Reunion, Jackson, Mississippi, July 2, 2005

National Judges Association, Biloxi, Mississippi, June 30, 2005

Fannin Missionary Baptist Church, Fannin, Mississippi, June 12, 2005

Ruleville Central High Scheol Spring Commencement, Ruleville, Mississippi, May 21, 2005

Meridian Community College Spring Commencement, Meridian, Mississippi, May 16,
2005

Keynote, International Reading Association, San Antonio, Texas, May 4, 2005
Louisiana GEAR UP Explorers Clubs, Ruston, Louisiana, April 22, 2605
Gulf Coast Fair Housing Conference, Gulfport, Mississippi, April 21, 2005

Presenter, “Mississippi Judicial System,” Millsaps College, Jackson, Mississippi, March 4,
2005

Weodman Hill Missionary Baptist Church Black History Program, February 27, 2005
Rock Star Baptist Church Black History Program, February 27, 2005

Cassie Pennington Jr. High School, “Citizenship, Scholarship, Sportsmanship,” Indianola,
Mississippi, February 23, 2605
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Perry Burroughs Democratic Women’s Club Black History Montb Brunch, Toledo, Ohio,
February 19, 2005

Ridgeland High School, “Citizenship, Scholarship, Sportsmanship,” Ridgeland,
Mississippi, February 15, 2005

1060 Black Men Families and Mentors Conference, Hardy Middle School, Jackson,
Mississippi, February 12, 2005

8™ Annual Mississippi Youth Service Summit, February 10, 2005

Black History Month Program, Crystal Springs Middle School, Crystal Springs, Mississippi,
February 6, 2005

Black History Month Program, Central Elementary School, Gulfport, Mississippi, February 4,
2005

Jebn Hopkins Elementary School Fathers & Sons Breakfast, Jackson, Mississippi,
February 3, 2005

Simpson County NAACP, Mendenhall, Mississippi, January 17, 2008

Mississippi Muscum of Art Martin Luther King Day Program, Jackson, Mississippi,
January 17, 2005

Claiborne County NAACP Martin Luther King Program, Port Gibson, Mississippi,
January 17, 2005
2004
Keynote, NAACP Banquet, DeKalb County, Mississippi, October 23, 2004
Guest Speaker, Springhill Association Mecting, Florence, Mississippi, October 9, 2004

Candidate Forum, State Farm Legislative Outreach, Flowood, Mississippi, October 6, 2004

Keynote, Mount Zion Missionary Baptist Church Mens Day, Bentonia, Mississippi,
October 3, 2004

Guest Speaker, Fourth Annual Fannie Lou Hamer Celebration, Clevetand, Mississippi,
October 2, 2004

Candidate Forum, Blacks in Government / Deltas Candidates Forum, Vicksburg, Mississippi,
October 1, 2004
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Guest Speaker, Jackson Junior League “Girls Night Out,” Jackson, Mississippi,
September 28, 2004

Candidate Forum, Central Mississippi Medical Center Political Forum, Jackson, Mississippi,
September 23, 2004

Guest Speaker, Mississippi College School of Law Christian Legal Society, Jackson,
Mississippi, September 21, 2004

Guest Speaker, Southern Union Conference of Seventh Day Adventists, Brunswick, Georgia,
September 17, 2004

Guest Speaker, Greenville Kiwanis Club, Greenville, Mississippi, September 14, 2004

Keynote Speaker, Kemper County High School Assembly, Dekalb, Mississippi,
September 13, 2004

Keynote, White Star Missionary Baptist Church, Belzoni, Mississippi, September 12, 2004
Guest Speaker, AFL-CIO Picnic, Jackson, Mississippi, September 6, 2004

Guest Speaker, Warren County Bar Association, Vicksburg, Mississippi, August 30, 2004
Presenter, Canton Gospel Awards Show, Canton, Mississippi, August 29, 2004

Keynote, Mississippi Valley State University Faculty & Staff Luncheon, [tta Bena, Mississippi,
August 16, 2004

Virginia College Commencement, Jackson, Mississippi, August 14, 2004
Annual Pre-Service Training For Hinds County Head Start, Jackson, Mississippt, August 2, 2004

Guest Speaker, Metcalfe Youth Mass Choir Anniversary Banquet, Greenville , Mississippi,
July 30, 2004

Political Speech, Neshoba County Fair, Philadelphia, Mississippi, July 29, 2004

Guest Speaker, Jackson Medical Mall Officer Appreciation & Crime Prevention Luncheon,
Jackson, Mississippi, July 22, 2004

Presenter, Legal Services Check Presentation, Jackson, Mississippi, July 21, 2004
Guest Speaker, General Assembly of Baptists, Jackson, Mississippi, July 19, 2004

Keynote, Holmes County NAACP Banquet, Lexington, Mississippi, July 16, 2004
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Keynote, Greater Ross Chapel Youth Program, Gluckstadt, Mississippi, July 11, 2004
Mississippi NAACP Banquet, Jackson, Mississippi, July 4, 2004

Keynote, Tchula Town Hall, Tchula, Mississippi, July 2, 2004

Guest Speaker, Municipal League Conference, Biloxi, Mississippi, June 28, 2004
Keynote, Port Gibson Town Hall Meeting, Port Gibson , Mississippi, June 26, 2004
Keynote, Lighthouse Outreach Youth Drug Rally, Jackson, Mississippi, June 26, 2004
Guest Speaker, Madison Stewpot, Madison, Mississippi, June 25, 2004

Guest Speaker, Drug Court Graduation, Greenville, Mississippi, June 24, 2004

Luncheon Speaker, Central / Southwest Mississippi Legal Services Conference, Biloxi,
Mississippi, June 22, 2004

Keynote, St. James Vacation Bible School, Haziehurst, Mississippi, fune 21, 2004
Guest Speaker, Cade's Chapel Church Men's Day, Jackson, Mississippi, June 20, 2004

Guest Speaker, Philadelphia Civil Righis Workers Memorial, Philadelphia, Mississippi,
June 20, 2004

Keynote, Noxubee County Courthouse Address, Macon, Mississippi, June 19, 2004
Keynote, Jackson Young Lawyers Luncheon, Jackson, Mississippi, June 18, 2004

Guest Speaker, AFL-CIO 22nd Annual Convention, Jackson, Mississippi, June 16, 2004
Keynote, Antonelli College Commencement, Jackson, Mississippi, June 15, 2004
Lecturer, Mississippi State University “We The People,” Starkville, Mississippi, June 9, 2004

Guest Speaker, Mississippi Board of Education MEGA Conference, Biloxi, Mississippi,
June 7, 2004

Guest Speaker, Bay's State, Wesson, Mississippi, June 2, 2004
Guest Speaker, Investiture Of Chief Judge Leslic King, Jackson, Mississippi, June 1, 2004
Keynote, Siwell Middle School Commencement, Jackson, Mississippi, May 21, 2004

Keynote, East Side High School Commencement, Cleveland, Mississippi, May 20, 2004
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Keynote, Port Gibson Middle School Graduation, Port Gibson, Mississippi, May 20, 2004

Guest Speaker, American Association of Blacks in Energy, Jackson, Mississippi, May 19,
2004

Guest Speaker, Prentiss High School Graduation, Prentiss, Mississippi, May 16, 2004

Keynote, Mississippi College School of Law School Senior Banguet, Jackson, Mississippi,
May 13, 2004

Guest Speaker, Hattiesburg Police Mcemorial Service, Hattiesburg, Mississippi, May 12,
2004

Guest Speaker, Mississippi Department of Education Conference, Jackson, Mississippi,
May 7, 2004

Guest Speaker, Ruleville High School Career Day, Ruleville, Mississippi, May 7, 2004

Guest Speaker, Provine High School Annual Academic Ceremony, Jackson, Mississippi,
May 5, 2004

Panelist, Magnolia Bar Association Conference, Bijoxi, Mississippi, April 29, 2004
Guest Speaker, Rotary Club of Jackson, Jackson, Mississippi, April 26, 2004

Guest Speaker, Truelight Baptist Church Men’s Day Program, Jackson, Mississippi,
April 25, 2004

Guest Speaker, 2004 Crime Victims Week, Gulfport, Mississippi, April 20, 2004
Keynote, Hinds County Head Start Parents Banquet, Jackson, Mississippi, Apnl 15, 2004

Guest Speaker, Madison Middle School 8" Grade Assembly, Madison, Mississippt,
April 14,2004

Keynote, NOT HERE Foundation Youth Leadership Seminar, Jackson, Mississippi,
April 13,2004

Keynote, Simpson Central School, Pinola, Mississippt, April 5, 2004
Guest Speaker, Truelight Baptist Men's Day, Jackson, Mississippi, April 4, 2004

Guest Speaker, Hinds Community College “Mississippi and the Arts Week,” Raymaond,
Mississippi, April 2, 2004
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Guest Speaker, Youth Crime Watch Rally, Clinton, Mississippi, April 1, 2004
Keynote, Greater Hinds Street Baptist Men's Day, Greenville, Mississippi, March 28, 2004

Keynote, Society Ridge Baptist Church Spring Prom Conference, Pocahontas, Mississippi,
March 27, 2004

Celebrity Juror, Magnolia Bar Mock Trial Competition, Jackson, Mississippi, March 27, 2004
Keynote, Central Elementary Black History Assembly, Gulfport, Mississippi, February 27, 2004

Keynote, Chevron Texaco’s “Black History Awareness Celebration,” Pascagoula, Mississippi,
February 26, 2004

Keynote, Pennington Jr. High School, Black History Month Program, Indianola, Mississippi,
February 25, 2004

Keynote, Forest Hill High School, Black History Program, Jackson, Mississippi,
February 24, 2004

Presenter, Mississippi Trial Lawyers Association “Daubert From A Judicial Standpoint,”
Jackson, Mississippi, February 24, 2004

Keynote, “Brown vs, Board of Education Anniversary,” U.S.D.A. Facility , Stoneville,
Mississippi, February 23, 2004

Guest Speaker, St. Luke's Presbyterian Church Black History Program, Jackson,
Mississippi, February 22, 2004

Guest Speaker, New Travelers Rest Missionary Baptist Church Black History Program,
Jackson, Mississippi, February 15, 2004

Guest Speaker, Mount Zion Baptist Church Black History Program, Canton, Mississippi,
February 15, 2004

Guest Speaker, Priestley Chapel Baptist Church Black Hist. Program, Canton, Mississippi,
February 8, 2004

Keynote, “Take Flight” Awards Banquet, Mississippi Valley State University, Greenville,
Mississippi, February 7, 2004

Keynote, Pearl Street AMLE. Church Scholarship Banquet, Jackson, Mississippi, February
6, 2004

Guest Speaker, West Oktibbeha County High School, Maben, Mississippi, February 3, 2004

I~
[

11:48 Jul 13,2011 Jkt 066817 PO 00000 Frm 00045 Fmt6633 Sfmt6633 S\GPO\HEARINGS\66817.TXT SJUD1 PsN: CMORC

66817.022



VerDate Nov 24 2008

38

Keynote, Jackson Public Schools Just For Dads Conference, Jackson, Mississippi,
January 29, 2004

Presenter, Haley Barbour Inaugural Lecture on Civie Virtue, Mississippi Humanities Council,

Jackson, Mississippi, January 12, 2004

2003
Mississippi Center For Justice Event with Henry Kirksey & Mike Moore, Jackson, Mississippi,
November 18, 2003
Spann Elementary School, Jackson, Mississippi, November 18, 2003

Mississippi College School of Law Moot Court Competition, Jackson, Mississippi,
November 10, 2003

NAACP Annual Banguet “Having Our Say, Tefling The Teuth,” Hazlehurst, Mississippi,
November 8, 2003

Forest Hill High School, Spanish I, Jackson, Mississippi, October 27, 2003

Mississippi Council for the Social Studies Fall Conference, Greenwood, Mississippi,
October 24, 2003

Presenter, “Cameras in the Courtroom,” Trial Judges, Prosecutors, Journalists, and Court
Administrators Conferences, 2003

Vicksburg Rotary Luncheon, Vicksburg, Mississippi, October 16, 2003

Seminar In State Government, Politics and Criminal Justice, Jackson State University, Jackson,
Mississippi, October 9, 2003

Greenville High School, Greenville, Mississippi, October 7, 2003

Mississippi Association of Professionals In Corrections, Gulfport, Mississippi,
September 18, 2003

Memorial Service, Mississippi Supreme Court Staff, Jackson, Mississippi, September 11, 2003
Civitas Exchange, Budapest, Hungary, August 31, 2003
Teamsters National Black Caucus, Jackson, Mississippi, August 23, 2003

Mississippi Trial Lawyers Assocition “Changes In The Legal Profession” Seminar, Biloxi,
Mississippi, August 22, 2003

23
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Haziehurst High School, Hazlehurst, Mississippi, Angust 5, 2003

Mississippt Department of Education, Management Information Systems Motivational Speech,
Biloxi, Mississippi, July 28, 2003

New Judges Seminar, Jackson, Mississippi, July 17, 2003

Presenter, “We The People” Lecture on the U.S. Constitution, Mississippi State University,
June 18, 2003

Farish Street Baptist Church Father's Day Service, Jackson, Mississippi, June 16, 2003
Blacks In Government Juncteenth Day Celebration, Vicksburg, Mississippi, June 14, 2003
A.S.1 Luncheon, Huntsville, Alabama, June 7, 2003

Mississippi Department of Education Conference, “Leadership In The 21st Century,”
Biloxi, Mississippi, June 5, 2003

Northwest Rankin Graduation, Jackson, Mississippi, May 27, 2003

Timberlawn Elementary School Promotion Day, Jackson, Mississippi, May 22, 2003
Mecomb High School Positive Incentive Program, Mccomb, Mississippi. May 16, 2003
Jury Selection in Mississippi, Jackson, Mississippi, April 30, 2003

Mississippi Judicial College Spring Conference, “Courts And The Media,” Gulfport, Mississippi,
April 24, 2003

W

Not Here Foundation “Growing Tomorrow's Leaders Today,” Jackson, Mississippi,

April 22, 2003

Ole Miss National Remote Sensing and Space Law Center “Technology In The Courthouse,”
Oxford, Mississippi, April 16, 2003

Hlinois Assocation of Prison Ministries, Hyde Park Seventh Day Adventist Prison Ministry
Day, Chicago, Illinois, April 12, 2003

“Protecting The Civil Rights O The Elderly,” Mississippi Association of Planning and
Development Districts, Biloxi, Mississippi, April 9, 2003

Chastain Middle School, “Parent Invelvement,” Jackson, Mississippi, April 5, 2003

YMCA 23rd Annual Youth Assembly Conference, Jackson, Mississippi, April 4, 2003
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Jim Hill High School Athletic Banquet, Jackson, Mississippi, April 3, 2003

Biloxi High School Social Studies Department assembly, “Pride In State,” Biloxi, Mississippi,
Aprit 1, 2003

Men Of Excellence, University of Southern Mississippt, Hattiesburg, Mississippi, Apnil 1, 2003
Mississippi Coalition Against Sexual Assault. Jackson, Mississippi, March 27, 2003

Pleasant Green Baptist Cburch Men's Day Program, Clinton, Mississippi, March 23, 2003
Eliathab Seventh Day Adventist Church, Tamarac, Florida, March 15, 2003

Forum/Lecture, Syracuse University College Of Law, Jurist-In-Residence, Syracuse, New
Yark, March 5, 2003

Stanford Law School “Politicizing The Judiciary,” Stanford, California, February 25, 2003
Overstreet Elementary School, Starkville, Mississippi, February 25, 2003
Missionary Union Baptist Church Black History Program, February 23,2003

Alcorn State University Black History Month Program, Lorman, Mississippi, February 20,
2003

Clinton Jr. High School, “Black History Month,” Clinton, Mississippi, February 19, 2003

Mississippi Judicial College, Chancery Court Clerks Seminar, Jackson, Mississippi,
February 18, 2003

Lizzie Coleman Middle Schoal, Progressive Art & Civic Club “Lizzie Coleman Day,”
Greenville, Mississippi, February 16, 2003

Simmons High School, Hollandale, Mississippi, February 13, 2003
Jackson State University “Leadership By Examples,” Jackson, Mississippi, January 28, 2003
Millsaps College Mentor Orientation, Jackson, Mississippi, January 21, 2003

Mount Bethel Baptist Church Martin Luther King, Ir. Convocation, Greenville, Mississippi,
January 20, 2003

Vicksburg Alpha Phi Alpha - Martin Luther King, Jr. Program, Vicksburg, Mississippi,
January 20, 2003

[
(¥
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Greenville 100 Black Men Martin Luther King, Jr. Program, Greenville, Mississippi,
January 20, 2003

Hanson Place Seventh Day Adventist Church, Brooklyn, New York, January 18, 2003

Siwell Middle School, International Baccalaureate Program, Jackson, Mississippi,
January 15, 2003

Tougaloo College Martin Luther King, Jr. Program, Jackson, Mississippi, Japuary 15,
2003

Jack And Jill Of America Founder's Day Program, Jackson, Mississippi, January 12, 2003
Louis C. Westerfield Judicial Symposium, Jackson, Mississippi, January 10, 2003

2002
Jackson County Youth Court / Rotary Club “Face to Face,” Pascagoula, Mississippi,

December 18, 2002

100 Black Women, Inc. , Jackson, Mississippi, November 30, 2002

Panelist, “Courtroom Etiquette and Decorum,” Magnolia Bar Association Fall CLE, Jackson,

Mississippi, Noverber 22, 2002

Moot Court Competition, Mississippi College, Jackson, Mississippi, November 18, 2002
Career Development Center, Jackson, Mississippi, November 7, 2002

North Jackson Exchange Club, Jackson, Mississippi, November 4, 2002

Hinois Association of Prison Ministries Annual Awards Banquet, Chicago, Tllinois,
October 20, 2002

“Youth On Fire 2002,” Ephesus Seventh Day Adventist Church, Birmingham, Alabama,
October 19, 2002

Mississippi Attorney General’s Conference On Domestic Violence, Jackson, Mississippi,
September 30, 2002

College Hill Baptist Church, Jackson, Mississippi, September {8, 2002
100 Black Men Inaugural Brunch, Washington, D.C., September 14, 2002

Adventist Risk Management, “Your Day In Court ~ Settle In Or Settle Out,” Miami, Florida,
September 9, 2002

26
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Division of Family Services Partnership, “United We Stand,” Biloxi, Mississippi,
August 22, 2002

ABA Annual Meeting, Judicial Branch Bar and Bench Program, Washington, DC,
August {1, 2002

Jackson State University Summer Commencement Address, Jackson, Mississippi,
August 3, 2002

New Mount Zion Men's Conference, Jackson, Mississippi, July 19, 2002

Alcohol and Drug Free Conference, Crystal Springs, Mississippi, July 18, 2002

New Zion Baptist Church, Jackson, Mississippi, June 15, 2002

Mississippt American Legion Boys State 2002, Cleveland, Mississippi, June 13, 2002

Panelist, Courtroom Etiquette and Decorum, Jackson Young Lawyers Conference, Biloxi,
Mississippi, June 6, 2002

Millsaps College Commencement Address, Jackson, Mississippi, May 11, 2002

Central United Methodist Church, Men's Day Program, Jackson, Mississippi, April 28, 2002
Millsaps Pre-Med Alumni Banquet, Jackson, Mississippi, April 27, 2002

Lauderdale County Bar Association, Meridian, Mississippi, April 26, 2002

Mississippi Economic Council STAR Student Program, Mississippi College, Clinton,
Mississippi, April 26, 2002

Lexington Elementary School P.T.S.A. Banquet, Lexington, Mississippi, April 25, 2002

Mississippi Judicial College Spring Conference For Court Administrators, Bay St. Louis,
Mississippi, April 23, 2002

Youth Crime Watch Rally, Jackson, Mississippi, April 19, 2002

Hinds Community College Utica Campus Honors And Awards Day Program, Utica, Mississippi,
April 10, 2002

National Drug Court Month, Drug Court Graduation, Jackson, Mississippi, April 8, 2002

University of Mississippi Black Law Students Association Banquet, Oxford, Mississippi, March
23,2002
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Mississippi Association of Educators Humanized Education Award Recipient, Jackson,
Mississtppi, March 11, 2002

Missionary Union Baptist Church, Black History Program, Columbus, Mississippi,
February 23, 2002

2002 ABA Mid-year Meeting, Philidelphia, Pennsylvania, January 30, 2002

Panelist, Courtroom Etiguette and Decorum, Magnolia Bar Association Mid-Winter Banquet,
Jackson, Mississippi, January, 2002

Speaker, Diversity in the Workplace, United States Department of Agriculture, 2002
2001

14" Circuit Drug Court Graduation, Brookhaven, Mississippi, December 17, 2001

True Light Community Center, Walnut Grove, Mississippi, December 8, 2001

Investiture of Mississippi Supreme Court Justice James Graves, November 15, 2001

YMCA Youth Governor’s Breakfast, Jackson, Mississippi, November 9, 2001

New Heights Men's Day Program, Jackson, Mississippi, August 11, 2001

Digital Discovery, A Fred Friendly Seminar hosted by Law Professor, Charles Nesson,

University of Mississippi Law, Center, 2001

2000
Capital Area Student Council Workshop, Mississippi College Office of Continuing Education,
Clinton, Mississippi, October 25, 2000
Mississippt Legal Services State Conference, Jackson, Mississippi, June 17, 2000
Blacks In Energy Scholarship Banquet, Jackson, Mississippi, May 11, 2000

Presenier, Technology in the Courtroom, Mississippt Trial Lawyers Association, Biloxi,
Mississippi, 2000

Presenter, Technology in the Courtroom, Mississippi Judicial College, Jackson, Mississippi.
2000

Presenter, Insurance Litigation, Mississippt Trial Lawyers Association, Jackson, Mississippi,
2000

28
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Presenter, Technology in the Courtroom, American Trial Lawyers Association, San Juan, Puerto
Rico, 2000

1999 & earlier
Seven Springs United Methodist Church Lock-In, Raymond, Mississippi, July 30, 1999

Volunteer Law Project, Jackson, Mississippi, July 23, 1999
Mount Olive Church, Bolton, Mississippi, June 20, 1999

New Heights Seventh Day Adventist Church Graduation Program, Jacksen, Mississippi,
May 22, 1999

Presenter, Technology in the Courtroom, Hinds County Bar Association, Jackson, Mississippi,
April 7, 1999

New Heights Seventh Day Adventist Church Career Day, Jackson, Mississippi, March 28, 1999
St. Peters Missionary Baptist Chureh, Utica, Mississippi, March 24, 1999
Martin Luther King Dedication, Biloxi, Mississippi, lanvary 1, 1999

Presenter, Improving Trial Skills, Mississippi Trial Lawyers Association, Jackson, Mississippi,
1598

Presenter, Workshop on Re-Inventing Government, 100 Black Men of America, New Orleans,
Louisiana, 1998

Judge, “We the People” Competition, Washington, D.C., 1997, 1998

Presenter, Workshop on Violence Prevention Strategies, Congressional Black Caucus
Foundation, Washington, D.C., 1994, 1995, 1996 and 1997

Speaker, Safe Schools Rally, Alton, Tilinois, 1996

Presenter, Mississippi Department of Public Safety, Workshop on Domestic Violence, Jackson,
Mississippi, 1996

Presenter, Ethics for Lawyers, Magnolia Bar Association, Jackson, Misstssippi, 1996
Westside Community Center, “Empowerment Through Awareness,” February 11, 1995

Federal Employees, “Booker T. Washington,” Jackson, Mississippi, February 16, 1998

29
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Presenter, “Community Involvement,” Central Mississippi Chapter of Bank
Administration Institute, Jackson, Mississippi, February 16, 1993

Guest speaker, Men’s Day Program, Faith Presbyterian Church, October 29, 1995
Presenter, Mississippi Bar Association, Jackson, Mississippi, 1995

Presenter, Anti-Violence Seminar (Domestic Violence), NAFEQ, Washingtlon, D.C., 1993
Speaker, Youth Crime Summit, City of Jackson, Mississippi, 1993

Presenter, Ethies for Lawyers, American Trial Lawyers Association, Maui, Hawaii, 1995
Presenter, Ethics for Lawyers, Mississippi Trial Lawyers Association, Jackson, Mississippt, 1995

Presenter, Improving the Effectiveness of Counsel: A Perspective from the Bench, American
Trial Lawyers Association, New York, New York, 1995

Presenter, Southern Regional Victim Assistance Conference, New Otleans, Louisiana, 1995
Presenter, Violence Prevention Workshop, National Conference on Strategies by Historically
Black Colleges and Universities to Prevent Viclence in African-American Communities,
Charleston, South Carolina, 1994

Presenter, Magnolia Bar Association, Views from the Bench, Biloxi, Mississippi, 1994

Presenter, 100 Black Men of America National Convention, Workshop on Violence Prevention
Strategies, Nashville, Tennessee, 1994

Guest speaker, “The Whele Duty of Man,” Greater Mt. Calvary Church, Jackson,
Mississippi, June 18, 1994

Guest speaker, Greater Allen Temple A.M.E. Church, Jackson, Mississippi, November 20,
1994

US Department of Justice, Bureau of Justice Assistance Developing and Implementing Anti-
stalking Codes, Central Regional Seminar, Chicago, 1L, October 27 - 28, 1994

Guest speaker, Pathfinder’s Day, Riverside Seventh Day Adventist Church, Nashville,

Tennessee, September 11, 1993

e. List all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripts of these interviews where
they are available to you.
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lterns Jisted in bold are included in attachment. No clips or transcripts available for all others.
“May It Please the Court,” Jackson Young Lawyers, Summer Issue, 2009.
Hinds Couunty Bar Association Newsletter, Aug. 2009.
Marilyn Tinnia, “Renaissance Man,” Metro Christian Living, Sep. 2006.

Audrey Stovall, Roy Brown, “James Graves: Dialogue with a Supreme Court
Judge in Mississippi,” College and University Dialogue, 2006.

“Five Questions with James Graves,” Magnolia Report, 2005,

Kevin Chappell, Scotty Ballard, Clarence Waldron, “Katrina Aftermath,”
Jet, September 26, 2005,

“Graves Wins High Court Runoff,” Clarion Ledger, Nov. 17, 2004

Casey Parks, “The JFP Interview Justice James Graves,” Jackson Free
Press, Oct, 21, 2004.

Midday Mississippi, WLBT, Aug. 6 2004,
Editorial Board Interview, Clarion Ledger, June 28, 2004

Statewide Live, “Cameras in the Courtroom,” A Panel Discussion, Mississippi
Educational Television, 2003

“Trading Democracy,” Bill Moyers Reports, PBS, 2002.

Statewide Live, “Government in Mississippi,” A Panel Discussion, Mississippi
Educational Television, 2002

A Black History Month promotional honoring Dr. Martin Luther King, 2002,
Local UPN Affiliate

Judges and Journalists, A Fred Friendly Seminar hosted by Harvard Law
Professor, Arthur Miller, Public Television, 2000

The Public Affairs Office at the Mississippi Supreme Court periodically prepared press releases
which contatned quotes from me. Those that could be located are listed below and attached;

“Justice Graves Receives Public Service Award,” June 26, 2009,
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“Justice Graves to Unveil Blues Trail Marker at Piney Woods Schoel,” Aug., 26,
2008.

“Justice Graves Will Speak at Gulfport Central Elementary May 9,” May 6, 2008.

“Justice Graves Will Read 10 Students at Barr Elementary,” Feb. 29, 2008.
~Justices 1o Present $193,000 from Civil Legal Assistance Fund,” Oct. 24, 2007.
“Justice Graves to Teach Trial Advocacy at Harvard Law School,” Sep. 14, 2007

“Justice Graves to Deliver Commencement Address at Syracuse University
College of Law,” Mar, 30, 2007.

“Supreme Court Justices Read Dr. Seuss,” Mar. 2, 2007,

“Justice Graves Honored by National Conference of Black Mayors,” Apr. 17,
2006.

“Justice Graves Receives 100 Black Men of America Award,” Sep. 29, 2005.

“Hurricane Katrina Judicial Assessment Committee Preliminary Report Issued,”
Sep. 15,2005,

“Justice Graves Speaks to International Reading Association,” May 6, 2005.

“Justice Graves to Teach at Millsaps and Participate in Lovett Elementary
Program,” Jan. 14, 2005.

“Justices Present Funds to Assist Civil Representation of the Poor,” July 21, 2004,

4™ Circuit Drug Court Celebrates Graduation,” June 25, 2004.

“Millsaps College Honors Justice Graves with Livesay Service Award,” Feb. 20,
2004

“Justice Graves Discusses Civies Education With Hungarian Officials and
Students,” Sep. 10, 2003.

“Supreme Court Justices Visit North Mississippi Rural Legal Services,” July 17,
2003.

“Camera Coverage Allowed in Mississippi Courts,” Apr. 17, 2003.

“Justice Graves Teaches Trial Advocacy at Harvard Law School,” Oct. 2, 2002.
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“Media and the Courts Study Committee to Meet Oct. 11 in Meridian,” Sep. 27,
2002

“Study Committee Favors Cameras in Some Trial Court Proceedings,” Dec. 20,
2002.

“Media and the Courts Study Commitiee to Meet Aug. 30 inGulfport,” Aug. 19,
2002.

“Media and the Courts Study Commitiee to Meet Sept. 20 in Greenville,™ Aug.
23, 2002.

“Justice Graves Honored for Advancing Public Understanding of the Law,” July
16, 2002.

“Justice Graves to Lecture on Constitution at MSU Program,” June 11, 2002.

“Media and the Courts Study Committee to Meet in Tupelo,” May 31, 2002.

“Graves is Featured Speaker for Black Law Students Association Banquet,” Mar.
31,2002,

“Public Access Commitiee Calls for Meetings with Media,” Mar. 19, 2002.
“Graves is Featured Speaker for Black History Programs,” Feb. 15, 2002.

“Justice Graves Will Head Committee to Study Court and Media [ssues,” Nov.
29, 2001,

“Justice Graves Pledges to Serve With Honor, Dignity and Integrity,” Nov. 15,
2001,

“Justice Graves Will Spotlight Education at Nov. 15 Investiture,” Nov. 7, 2001.
“Justice James E. Graves Jr. to Address Youth Legislature,” Nov. 7, 2001.
“Winston L. Kdd is Sworn In As Hinds County Circuit Judge,” Nov. 5, 2001,

“Governor Appoints Judges George C. Carlson and James E. Graves Jr. to
Supreme Court,” Oct. 29, 2001.
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13. Judicial Office: State (chronologically) any judicial offices you have held, including
positions as an administrative law judge, whether such position was elected or appointed,
and a description of the jurisdiction of each such court.

In 1991, T was appointed as a circuit judge of Hinds County. [ was elected to that seat in 1991
and re-elected in 1994 ang 1998. In 2001, T was appointed to the Mississippi Supreme Court. [
was elected 10 that seat in 2004.

a. Approximately how many cases have you presided over that have gone to verdict
or judgment?

As a circuit judge, | made rulings in hundreds of cases which were finally
disposed of by settlement, summary judgment or dismissal for various reasons,

However, as a cireuit judge, I presided over approximately 230 cases that
proceeded through trial to verdict.

i Ofthese, approximately what percent were:
jury trials? 90%; bench trials 10% [total 160%]

civil proceedings? 75%; criminal proceedings? 25% [total 100%]

b. Provide citations for all opinions you have written, including concurrences and
dissents,

Majority Opinion citations:

Miss. Bar v. DeLaughter, ~~- So. 3d ----, 2010 WL 2197429 (Miss. June 3, 2010}
Rice v. Merkich, - So0. 3d ----, 2010 WL 1793605 {(Miss. May 6, 2010)

Long v. State, -~ So. 3d. --—-, 2010 WL 17934535 (Miss, May 6, 2010)

Prewiit v. City of Oxford, --- So. 3d -, 2010 WL 1379984 (Miss. April 8, 2010}
Miss. Comm 'n on Judicial Performance v. DeLaughter, 29 So. 3d 750 (Miss,
2010}

Barnes v, State, 30 So. 3d 313 (Miss. 2010)

Dialysis Solution, LLC v. Miss. State Dep 't of Health, --- So. 3d ---, 2010 WL
548188 (Miss. Feb. 18, 2010)

Miss. Bar v. Burlison, -~ So. 3d ---, 2009 WL 4679878 (Miss. Dec. 10, 2009)
Doss v. State, 19 So. 3d 690 (Miss. 2009)

King v. State, 23 So. 3d 1067 (Miss. 2009)

Stuart v. Univ. of Miss. Med. Cer., 21 So. 3d 544 (Miss. 2009)

Solanki v. Ervin, 21 So. 3d 552 (Miss. 2009)

Edmonds v. Williamson, {3 So. 3d 1283 (Miss. 2009)

Am. States Ins. Co. v. Rogillie, 10 So. 3d 463 (Miss, 2009)
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Jordan (ex rel. Est. of Guillotie} v. Delta Health Group, Inc., 5 So. 3d 393 (Miss.
2009)

Byrd v. Simmons, 5 So. 3d 384 (Miss. 2009)

Caldwell v. State, 6 So. 3d 1076 (Miss. 2009)

Eash v. Imperial Palace of Miss., LLC, 4 So. 3d 1042 (Miss. 2009)

Trinity Mission Health & Rehab of Holly Springs, LLC v. Lawrence, 19 So. 3d
647 (Miss. 2009)

Wilson v. Nance, 4 So. 3d 336 (Miss. 2009)

JCN.F. v Stone County Dept. of Human Servs., 996 So. 2d 762 (Miss. 2008)
Wong v. Miss. Bar, 5 So. 3d 369 (Miss. 2008)

Derouen v. State, 994 So. 2d 748 (Miss. 2008)

Univ. Med Cir. v. Martin, 994 So. 2d 740 (Miss. 2008)

ADR v JLH, 994 So. 2d 177 (Miss. 2008)

U8 Fid & Guar. Co. of Miss. v. Martin, 998 So. 2d 956 (Miss. 2008)

Jordan v. State, 995 So. 2d 94 (Miss. 2008)

In re Enlarging, Extending and Defining the Corporate Limils and Boundaries of
the City of Meridian, 992 Se. 2d 1113 {Miss. 2008)

Parchman v. Amwood Prods., Inc., 988 So. 2d 346 (Miss. 2008)

McLemore v. Miss. Transp. Commi’'n, 992 So. 2d 1107 (Miss. 2008)

D re Hines, 978 So. 2d 1275 (Miss, 2008)

Bishop v. Stare, 982 So. 2d 371 (Miss. 2008)

Chim v. State, 972 So. 2d 601 (Miss. 2008)

Miss. Bar v. Whitfield, --- So. 2d ---, 2008 WL 161674 (Miss. Jan. 17, 2008)
Pate v. Conseco Life Ins. Co., 971 So. 2d 593 (Miss. 2008)

Burleson v. Lathem, 968 So. 2d 930 (Miss. 2007)

Bavhaus USA, Ine. v. Copeland {In re Guardianship of Holmes), 965 So. 2d 662
(Miss. 2007)

Hodgin v. State, 964 So. 2d 492 (Miss. 2007)

Miss. Bar v. Naugle, 968 So. 2d 1266 (Miss. 2007)

Burrows v. State, 961 So. 2d 701 (Miss. 2007)

It re Estate of Holmes, 961 So. 2d 674 (Miss. 2007)

Miss. Comm 'n on Judicial Performance v. Roberts, 952 So. 2d 934 (Miss. 2007)
Gatlin v. Sanderson Farms, Inc., 953 So. 2d 220 (Miss. 2007)

Flowers v. State, 947 So. 2d 910 (Miss. 2007)

Brown v. State, 948 So. 2d 405 (Miss. 2006)

Smith v. King, 942 So. 2d 1290 {(Miss. 2006)

Edmonds v. Edmonds, 935 So. 2d 980 (Miss. 2006)

Flowers v. State, 2004-DP-00738-8SCT, 2006 Miss. LEXIS 356 (Miss. Jun. 29,
2006) (opinion withdrawn and superseded on denial of rehearing)

Bennett v. McCaffrey, 937 So. 2d 11 (Miss. 2006)

JP.M v. T.D.M., 932 So. 2d 760 (Miss. 2006)

Aldridge v. West, 929 So. 2d 298 (Miss. 2006)

Johns v. State, 926 So. 2d 188 (Miss. 2006)

Wooten v. Miss. Farm Bureau Ins. Co., 924 So. 2d 519 (Miss. 2006)

Bedford Care Center-Monroe Hall, LLC v. Lewis, 923 So. 2d 998 (Miss. 2006)
Allred v. Fairchild, 916 So. 2d 529 (Miss. 2005)

(¥
s
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Wooten v. Miss. Farm Bureau Ins. Co., 2605-CA-00303-SCT and 2003-CA-
024560-SCT, 2005 Miss. LEXIS 716 (Miss. Oct. 27, 20035) (opinion withdrawn
and superseded on denial of rehearing)
Keener Properties, LLC v. Wilson, 912 So. 2d 954 {Miss. 2005)
Prime Rx, LLC v. McKendree, Inc., 917 So. 2d 791 (Miss. 2005)
Ferrara v. Walters, 919 So. 2d 876 (Miss, 2005)
Yarbrough v. State, 911 So. 2d 951 (Miss. 2003)
Willis v. State, 911 So. 2d 947 (Miss. 2005)
Dycus v. State, 910 So. 2d 1100 (Miss. 2005)
ISF & G Ins. Co. of Miss. v. Walls, 911 So. 2d 463 (Miss. 2005)
Chesney v. Chesney, 910 So. 2d 1057 (Miss. 2005)
James v. State, 912 So. 2d 940 (Miss. 2003)
Powers v. Tiebauver, 939 So. 2d 749 (Miss. 2005)
Shaw v. State, 915 Seo. 2d 442 (Miss. 2005)
Miss. Bar v, Robinson, 918 So. 2d 1264 (Miss. 2005)
Green v. Cleary Water, Sewer & Fire Dist., 910 So. 2d 1022 (Miss. 2005)
Johnson v, State, 904 So. 2d 162 (Miss. 2005)
Stephens v. State, 911 So. 2d 424 (Miss. 2005}
USF & G Ins. Co. of Miss. v. Walls, 2002-IA-00185-SCT, 2005 Miss. LEXIS 326
{Miss. Jun. 9, 2005) (opinion withdrawn and superseded on rehearing)
Mercer v. Moody, 918 So. 2d 664 (Miss. 2005)
Miss. Bar v, Drungole, 913 So. 2d 963 (Miss. 2005)
Tupelo Redevelopment Agency v. Abernathy, 913 So. 2d 278 (Miss. 2005)
Kelly v. State, 910 So. 2d 535 (Miss. 2005)
Price v. State, 898 So. 2d 641 (Miss. 2005)
Manix v. State, 895 So. 2d 167 (Miss. 2005)
Owens v. Mai, 891 So. 2d 220 (Miss. 20053)
Ferguson v. Snell, 905 So. 2d 516 (Miss. 2004)
Phillips v. Phillips, 904 So. 2d 999 (Miss. 20604)
Jenkins v. Stare, 888 So. 2d 1171 {Miss. 2004)
Rinehart v. Stare, 883 So. 2d 573 (Miss, 2004)
Noxubee County School Dist. v. Unired Nat. Ins. Co., 883 So. 2d 1159 (Miss.
2004)
Brooks v. Roberts, 882 So. 2d 229 (Miss. 2004)
Farmiand Mut. Ins. Co. v. Seruggs, 886 So. 2d 714 (Miss. 2004)
Mcintosh v. Dept. of Human Servs., 886 So. 2d 721 (Miss. 2004)
Perez v. Garden Isle Cmty. Ass'n, 882 So. 2d 217 (Miss. 2004)
Brown v. Stare, 890 So. 2d 901 (Miss. 2004)
Easley v. Roach, 879 So. 2d 1041 (Miss, 2004)
Janssen Pharmaceutica, Inc. v. Keys, 879 So. 24 446 (Miss. 2004}
Cooper Tire & Rubber Co. v. McGill, 890 So. 2d 859 (Miss. 2004)
Janssen Pharmaceutica, inc. v. Scott, 876 So. 2d 306 (Miss. 2004)
Miss. Comm'n on Judicial Performance v. Osborne, 876 So. 2d 324 (Miss. 2004)
Goeldner v, Miss. Bar, 89} So. 2d 130 (Miss. 2004)
Morley v. Jackson Redevelopment Authority, 874 So. 2d 973 (Miss. 2004)
Snow v. State, 875 So. 2d 188 (Miss. 2004)
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Town of Prentiss v. Jefferson Davis Countp. 874 So. 2d 962 (Miss. 2004)

Lane v. Oustalet, 873 So. 2d 92 {Miss. 2004)

Kerr-McGee Corp. v. Maranatha Faith Ctr., Inc., 873 So. 2d 103 (Miss. 2004)
Manning v. State, 884 So. 2d 717 (Miss, 2004)

Witlie v. State, 876 So. 2d 278 (Miss. 2004)

Jacobs v. State, 870 So. 2d 1202 (Miss. 2004)

Dycus v. State, 875 So. 2d 140 (Miss. 2004)

In re Estate of Law, 869 So. 2d 1027 (Miss. 2004)

Barbour v. Gunn, 890 So. 2d 843 (Miss. 2004)

Murray v. State, 870 So. 2d 1182 (Miss. 2004}

Miss. Employment Sec. Comm’'n v. Marion County Sheriff"s Dep’t, 865 So. 2d
1153 (Miss. 2004)

Gaines v. K-Mart Corp., 860 So. 2d 1214 (Miss. 2003)

Farm Servs., fnc. v. Okiibbeha Counly Bd. of Supervisors, 860 So. 2d 804 (Miss.
2003)

Woodell v. Parker, 860 So. 2d 781 (Miss. 2003)

Fairley v. State, 871 So. 2d 1282 (Miss. 2003)

Perkins v. State, 863 So, 2d 47 (Miss. 2003)

Moore v. State, 859 So. 2d 379 (Miss. 2003)

Citizens Ass 'n for Responsible Dev., Inc. v. Conrad Yelvington Distribs., Inc., 859
So. 2d 361 (Miss. 2003)

Moore v. Miss. Valley Gas Co., 863 So. 2d 43 (Miss. 2003)

Tew v, Esiate of Doe, 859 So. 2d 347 (Miss. 2003)

Perez v. Garden Isle Cmty. Ass’n, 2001-CA-01184-SCT, 2003 Miss. LEXIS 604,
{Miss, Nov. 6, 2003) {opinion withdrawn and superseded on denial of rehearing)
Rinehart v. Staie, 2002-KA-00723-SCT, 2003 Miss. LEXIS 558 {Miss. Oct. 23,
2003) (opinion withdrawn and superseded on denial of rehearing)

Lee v. State, 858 So. 24 124 (Miss. 2003)

Buchanan v. Ameristar Casino Vickshurg, nc., 852 So. 2d 25 (Miss. 2003)
Paradise Corp. v. Amerihost Dev., Inc., 848 So. 2d 177 (Miss. 2003)

Meyers v. Miss. Ins. Guar. Ass'n, 883 So. 2d 10 (Miss. 2003)

Miss. Comm 'n on Judicial Performance v. Blakeney, 848 So. 2d 824 (Miss. 2003)
Missala Marine Servs., Inc. v. Odom, 861 So. 2d 290 (Miss. 2003)

Gordon v. Nat’l States Ins. Co., 851 So. 2d 363 (Miss. 2003)

Kingston v. State, 846 So. 2d 1023 (Miss. 2003)

Miss. Bar v. Shelton, 855 So. 2d 444 {(Miss. 2003)

Wise v. Valley Bank, 2000-CT-00443-SCT, 2003 Miss. LEXIS 231 (Miss. May
15, 2003) (opinion withdrawn and superseded on rehearing)

Rosenthall v. State, 844 So. 2d 1156 (Miss. 2003)

Wells v. State, 849 So. 2d 1231 (Miss. 2003)

Webb v. DeSoto County, 843 So. 2d 682 (Miss. 2003)

Pub. Employees’ Ret. Sys. v. Dearman, 846 So. 2d 1014 (Miss. 2003)

Malone v. Leake County Bd. of Supervisors, 841 So. 2d 141 (Miss. 2003)
Barber v. State, 840 So. 2d 100 (Miss. 2003}
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Miss. Comin'n on Judicial Performance v. Oshorne, 2003-JP-00057, 2003 Miss.
LEXIS 748 (Miss. Jan. 30, 2003) (corrected separate statement Lo order on
petition for interim suspension)

Prestridge v. City of Petal, 841 So. 2d 1048 (Miss. 2003}

Clayton v. Harkey, 826 So. 2d 1283 (Miss. 2002)

Hardy v. Brock, 826 So. 2d 71 (Miss. 2002)

Jundoosing v. Jundoosing, 826 So. 2d 85 (Miss. 2002)

Tian Indem. Co. v. Estes, 825 So. 2d 651 (Miss. 2002)

AB.E. Inc. v. City of Oxford, 830 So. 2d 615 (Miss. 2002}

Jackson HMA, Inc. v. Miss. State Dep't of Health, 822 So. 2d 968 (Miss. 2002)
Rials v. Duckworth, 822 So. 2d 283 (Miss. 2002)

Hensarling v. Hensarling, 824 So. 2d 583 (Miss. 2002)

Brewer v. State, 819 So. 2d 1169 (Miss. 2002)

Walker v. State, 815 So. 2d 1209 (Miss. 2002)

Nguyen v, Miss. Valley Gas Co., 859 So. 2d 971 (Miss. 2002)

Evans v. Stare, 813 So. 2d 724 (Miss. 2002)

Mitchell v. State, 809 So. 2d 672 (Miss. 2002)

Miss. Bureau of Narcotics v. Stacy. 817 So. 2d 523 (Miss. 2002)

Parker v. Livingston, 817 So. 2d 554 (Miss. 2002)

Miss. Bar v. Turnage, 2001-BD-01202-SCT, 2002 Miss. LEXIS 90 (Miss. Mar. 5,
2002)

Separate Opinion (concurring and dissenting) citations:

Mackey v. State, -~ So. 3d ----, 2010 WL 2246303 (Miss. June 7, 2010)
Williams v. State, --- S0, 3d —---, 2010 WL 1239538 (Miss. April 1,2010)
Transocean Enterprise. Inc. v. Ingalls Shipbuilding, Inc., - So. 3d ----, 2010 WL
817328 (Miss, March 11,2010}

Abernathy v. State, 30 So. 3d 320 (Miss. 2010)

Bloodgood v. Leatherwood, 25 So. 3d 1047 (Miss. 2010)

Flagsiar Bank, FSB v. Danos, 2007-CT-00418-SCT (Miss. Dec. 3, 2009)
{separate written objection to order)

City of Lawrel v. Williams, 21 So. 3d 1170 (Miss. 2009)

Hobmes v. McMillan, 21 So. 3d 614 (Miss. 2009)

Doss v. State, 19 So. 3d 690 (Miss. 2009)

Transocean Enterprise, Inc. v. Ingalls Shipbuilding, Inc., 2008-CA-01823-SCT,
2009 Miss. LEXIS 611 (Miss. Sept. 24, 2009) (opinion withdrawn and superseded
on rehearing)

Franklin Corp. v. Tedford, 18 So. 3d 215 (Miss. 2009)

Arceo v. Tolliver, 19 So. 3d 67 (Miss. 2009)

Price v, Clark, 21 So. 3d 509 (Miss. 2009)

Brazzle v. State, 13 So. 3d 810 (Miss. 2009)

Deere & Co. v. First Nai’l Bank of Clarksdole, 12 So. 3d 516 (Miss. 2009)
Bolden v. Williams, 17 So. 3d 1069 (Miss. 2009)

Williams v. Skelton, 6 So. 3d 428 (Miss. 2009)
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Covenant Health & Rehab. of Picayune, LP v. Braddock, 14 So. 3d 695 (Miss.
2009)

American Family Life Assur. of Columbus v. Ellison, 4 So. 3d 1049 (Miss. 2009)
City of Jackson v. Spann, 4 So. 3d 1029 (Miss. 2009)

Hinds County School Dist. Bd. of Trustees v. R.B. ex rel D.L.B., 10 So. 3d 387
(Miss. 2008)

Fletcher v. Limeco Corp., 996 So. 2d 773 (Miss. 2008}

Wilbourn v. Equitable Life Assur. Soc. of the U.S., 998 So. 2d 430 (Miss, 2008)
Thontas v. Warden, 999 So. 2d 842 (Miss. 2008)

Derouen v. State, 994 So. 2d 748 (Miss. 2008)

Booker v. State, S So. 3d 356 (Miss. 2008)

Causey v. Sanders, 998 So. 2d 393 (Miss. 2008)

Bunifon v, King, 995 So. 2d 694 {Miss. 2008)

Huss v. Gayden, 991 So. 2d 162 (Miss. 2008)

Caves v, Yarbrough, 991 So. 2d 142 (Miss. 2008)

James v. Carawan, 995 So. 2d 69 (Miss. 2008)

Willicuns v, State, 991 So. 2d 593 {Miss. 2008)

Magnolia Healthcare, Inc. v. Barnes, 994 8o. 2d 159 (Miss. 2008)

Smith v. State, 986 So. 2d 290 (Miss. 2008)

Finnv State, 978 So. 2d 1270 (Miss. 2008)

Barbour v. State ex rel Hood, 974 So. 2d 232 (Miss. 2008)

Miss. Comm’n on Jud. Perf v, Osborne, 977 So. 2d 314 (Miss. 2008)

Miller v. R.B. Wall Oi Co., Inc., 970 So. 2d 127 (Miss. 2007)

Kirkv. Pope, 973 So. 2d 981 (Miss. 2007)

Caves v. Yarbrough, 2006-CA-018357-SCT, 2007 Miss. LEXIS 710 (Miss. Dec. 6,
2007} (opinion withdrawn and superseded on rehearing)

River Region Medical Corp. v. Patferson, 975 So. 2d 205 (Miss. 2007)
Hayden v. Stare, 972 So. 2d 525 (Miss. 2007)

Prudential Ins. Co. of America v. Stewart, 969 So. 2d 17 (Miss. 2007)
Mariner Health Care, Inc. v. Turner, 964 So. 2d 1138 (Miss. 2007)

Buliock v. Lo, 964 So. 2d 1119 (Miss. 2007)

Century 21 Muselle & Assoc., Inc. v. Smith, 965 So. 2d 1031 (Miss. 2007)
Green v. Aflendale Planting Co., 954 So. 2d 1032 (Miss. 2007)

Johnson v. Reo, 952 So. 2d 151 (Miss. 2007)

Garrison v. State, 950 So. 2d 990 (Miss. 2006)

Arceo v. Tolliver, 949 So. 2d 691 (Miss. 2006)

Lift-All Co., Inc. v. Warner, 943 So. 2d 12 (Miss. 2006)

Myers v. City of McComb, 943 So. 2d | (Miss. 2006)

Howard v. State, 945 So. 2d 326 (Miss. 2006)

Miss. Comm 'n on Jud. Per{ v. Britton, 936 So. 2d B98 (Miss. 2006)

Gannett River States Pub. Co., Inc. v. Entergy Miss,, Inc., 940 So. 2d 221 (Miss.
2006)

Arceo v. Tolliver, 2005-1A-00652-SCT, 2006 Miss. LEXIS 385 (Miss. Aug. 3,
2006) (opinion withdrawn and superseded on denial of rehearing)

Era Franchise Systems, Inc. v. Mathis, 931 So. 2d 1278 (Miss. 2006)

Scaggs v. GPCH-GP, Inc., 931 So. 2d 1274 (Miss. 2006)
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Irby v. Travis, 935 So. 2d 884 (Miss. 2006)

Davis v. Attorney General, 935 So. 2d 856 (Miss. 2006)

St Dominic-Madison County Med. Cir. v. Madison County Med. Ctr., 928 So. 2d
822 (Miss, 2006)

Smith v. Stute, 925 So. 2d 825 (Miss. 2006)

Hobgood v. State, 926 So. 2d 847 (Miss. 2006)

In re Adoption of Minor Child, 931 So. 2d 566 (Miss. 2006)

Shelter Mut. Ins.Co. v. Dale, 914 So. 2d 698 (Miss. 2005)

St. Dominie-Mudison County Med. Cir. v. Madison Coynty Med. Cir., 2004-SA-
01240-SCT, 2005 Miss. LEXIS 560 (Miss. Sept. 8, 2003) (opinion withdrawn and
superseded on rehearing)

Boyd v. Tishomingo County Democratic Executive Comm., 312 So. 2d 124 (Miss.
2005)

Pope v. Brock, 912 So. 2d 935 {Miss. 2005)

Alfa Ins. Corp. v. Ryals, 918 So. 2d 1260 (Miss. 2005)

Quitman County v. State, 910 So. 2d 1032 (Miss. 2005)

Wyeth Laboratories v, James, 918 So. 2d 1243 (Miss. 2003)

Miss. Farm Bureau Mut, Ins. Co. v. Parker, 921 So. 2d 260 (Miss. 2005)
Blailock v. Hubbs, 919 So. 2d 126 (Miss. 20035)

Miss. Comm’'n on Jud. Perf v. Lewis, 913 So. 2d 266 (Miss. 2005)

Miss. Bar v. Lumumba, 912 So. 2d 871 (Miss, 2005)

Wright v. Quesnel, 876 So. 2d 362 (Miss. 2004)

Williamson v. State, 876 So. 2d 353 (Miss, 2004)

Miss. Comm’non Jud. Perf v. UU., 875 So. 2d 1083 (Miss. 2004)

Boddie v. State, 875 So. 2d 180 (Miss. 2004)

Gulley v. State, 870 So. 2d 652 (Miss. 2004)

Janssen Pharmaceutica, Inc. v. Armand, 866 So. 2d 1092 (Miss. 2004)

Howell v. Staie, 860 So, 2d 704 (Miss. 2003)

Gimt v. State, 860 So. 2d 675 (Miss. 2003)

Strate v. Oliver, 856 So. 2d 328 (Miss. 2003)

Ray v. Keith, 859 So. 2d 995 (Miss. 2003)

Gannett River States Pub. Corp. v. Jacksor Advocare, 856 So. 2d 247 (Miss.
2003)

Venton v. Beckham, 845 So. 2d 676 (Miss. 2003)

Fancher v. Pell, 831 So. 2d 1137 (Miss. 2002)

Rigby v. State, 826 So. 2d 694 (Miss. 2002)

Farmer v. B & G Food Enters., Inc., 818 So. 2d 1154 (Miss. 2002)

Russell v. Miss. Dept. of Corrections, 814 So. 2d 802 (Miss. 2002}

In re Miss. Code of Judicial Conduct, Canon 3(E)2) (Dissent published 2002-
2004 and later removed from publication by internal rule of Mississippi Supreme
Court)

1 realize that a search of legal databases, including those on websites such as Westlaw and/or
Lexis, may produce cases where the Mississippi Supreme Court issued a per curiam affirmance.
[n those cases, there is no written opinion. Therefore, those cases have not been included,
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¢. Foreach of the 10 most significant cases over which you presided, provide: (1) a
capsule summary of the nature the case; (2) the outcome of the case; (3) the name
and contact information for counsel who had a significant role in the trial of the
case; and (3) the citation of the case (if reported) or the docket number and a copy
of the opinion or judgment (if not reported). No opinions or judgments were
reported in any trial cases. They were docketed and placed in the court file,

] presided over these cases as a Circuit Court Judge in Hinds County. Copies of the judgments
are not readily available. However, [ included the appellate citation where applicable for matters
that were subsequently appealed.

1.

Smith v. Chevron U.S.A., Inc., No. 25196511

Plaintiffs sued defendant Chevron over alleged environmental contamination of their
retirement property in connection with a saltwater facility maintained on the land
pursuant 1o a mineral lease by defendant Chevron. Although the jury found Chevron
liable for compensatory damages, they could not resolve the issue of punitive damages.
The trial judge granted a mistrial regarding punitive damages, but denied a new trial in
connection with punitive damages, as Miss. Code §11-1-65 requires the same Urier of fact
to determine whether to award punitive damages after arriving at compensatory damages,
ifany. Chevron US.A., Inc. v. Smith, 844 So. 2d 1145 (Miss. 2002).

Counsel:

Luther T. Munford, Phelps Dunbar, P.O. Box 23066, Jackson, MS 39225 (601) 352-2300
Reuben V. Anderson, Phelps Dunbar, P.O. Box 23066, Jackson, MS 39225 (60]) 352-
2300

Robert L. Johnson, I1L, P.O. Box 1678, Natchez, MS 30121 (601) 442-9371

Stuart H. Smith, Smith Stag LLC, 365 Canal Street, Suite 850, New Orleans, LA 70130
(504} 953-9600

Taylor v. East Ford, Inc., No. 25100278

Defendant sought to enforce an arbitration agreement when Plaintiff-consumer sued
Defendant, a vehicle dealership, alleging that a used vehicle was sold to him as new. The
trial court held that the arbitration clause in the adhesive agreement was unconscionable
where the clause was in very fine print and there was no discussion of the clause with the
Plaintiff-consumer. East Ford, Inc. v. Taylor, 826 So. 2d 709 (Miss, 2002).

Counsel:

Brenda B. Bethany, Daniel Coker Horton & Bell, P.O. Box 1084, Jackson, MS 39215
(601) 969-7607

Witliam Liston, I1I, Liston & Lancaster, P.O. Box 22983, Jackson, MS 39225 (601) 944-
0820

. IP Timberlands Operating Co. v. Denmiss Corp., No. 9065406

Plaintiff sued defendant in connection with a Jong-term land lease for timber. The trial
court held that the “purchase option” of the lease called for appraisers, as opposed to
arbitrators, to fix the value of land where contractual provisions indicated the an appraisal
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would determine land value, superseding any adberent clause for a panel of three arbiters
to determine land valve. fP Timberfands Operating Co. v. Denmiss Corp., 726 So. 2d 96
(Miss. 1998).

Counsel:

Charles Clark, Watkins & Eager, P.O. Box 650, Jackson, MS 392035 (601) 948-6470
John Corlew, Bryan Neison Schroeder, Castigliola & Banahan, P.O. Box 1529,
Pascagoula, MS 39568 (228) 762-6631

Luther T. Munford, Phelps Dunbar, P.O. Box 23066, Jackson, MS 39225 (601) 352-2300
Ross F. Bass, Ir., Phelps Dunbar, P.O. Box 23066, Jackson, MS 39225 (601) 352-2300

Abels v. Puckett, No. 25195535

Plaintiff inmates filed a complaint alleging that a legislative amendment requiring that
85% of sentence be served was an ex post facto law for those who had committed
offenses prior to the effective date of the amendment, but had not yet been sentenced.
The trial court held that the amendment was an ex post facto law pursuant to Article [,
§10, Clause 1 of the United States Constitution and Beazell v. Ohio, 269 U.S. 167 (1925),
if applied retroactively, had the effect of increasing punmishment beyond what was
prescribed when the offenses were committed. by eliminating the possibility of parole
that existed prior to passage of the amendment. Pucket! v. Abels, 684 So. 2d 671 (Miss.
1996).

Counsel:
loseph A. Goff, Miss. Dept. of Transp., P.O. Box 1830, Jackson, MS 35215 (601) 359-
7843

Thomas M. Fortner, 505 W. Vernon Avenue, Phoenix, AZ 85003 (602) 374-5063

Associated Press v. Bost, No. 917086

When electronic and print media outlets sought permission to photograph and broadcast
images from the trial of Byron De Le Beckwith for the murder of civil rights activist
Medgar Evers, the Court held that while it favored the use of cameras in the courtroom,
the matter of cameras therein was covered by a Mississippt Supreme Court rule which
prohibited their use. Hence, the trial court ruled against the media and opined that the
sole authority for changing the rule rested with the Mississippi Supreme Court inasmuch
as those rules were not incounsistent with the time, place, and manner restrictions on Free
Speech in accordance with the First Amendment of the United States Constitution.
Associated Press v. Bost, 656 So. 2d 113 (Miss. 1995).

Counsel:

Leonard D. Van Slyke, Jr., Wakins Ludiam Winter & Stennis, P.O. Box 427, Jackson,
MS 39205 (601) 949-4848

Terryl . Rushing, U.S, District Court, 2435 East Capitol Street, Suite 316, Jackson, MS
39201 (601) 965-4361

James F. Sieel, 54 St. Anne’s Drive, Hattiesburg, MS 39401 (601) 583-4276
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Larry Stroud, Office of Hearings & Appeals, 100 West Capitol Street, Suite 1014,
Tackson, MS 39269 (601) 965-4650

Thomas v. Fordice, No. 927438

The Court held that the Governor was an “agency™ pursuant to Mississippi’s
Administrative Procedures Law, and thus was required (o give public notice of his plans
to adopt a Capacity Assurance Plan to deal with hazardous waste treatment, storage, and
disposal. Fordice v. Thomas, 649 So. 2d 835 (Miss. 1995)

Counsel:

Michael B. Wallace, Wise Carter Child & Caraway, P.O. Box 651, Jackson, MS 39205
(601) 601) 968-5500

Trudy D. Fisher, Dept. of Environmental Quality, P.O. Box 2249, Jackson, MS 39225
(601) 961-5000

John C. Henegan, Butler Snow O'Mara Stevens & Cannada, P.O. Box 22567, Jackson,
MS 39225 {601) 985-4530

T. Hunt Cole, Forman Perry Watkins Krutz & Tardy, P.O. Box 22608, Jackson MS
39225 {601) 960-8600

Latham v, Molpus, No. 25194937

The Court held that a party-endorsed candidate for the State Supreme Court was required
to *qualify” pursuant to a newly-enacted statute which declared that judicial elections
would be non-partisan. Latham v. Molpus, 642 So. 2d 1340 (Miss. 1994).

Counsel:

James D. Bell, Bell Flechas & Gaggini, 318 South State Street, Jackson, MS 39201 (601)
981-5221

Sandra Shelson, The Partnership for a Healthy Miss., 617 Renaissance Way, Suite 210,
Ridgetand, MS 39157 (601) 898-7188

. Hobson v. Wilbourn, 9170092

The Courl held that it would be “an unconstitutional disenfranchisement of duly-qualified
electors” if affidavit ballots were not counted solely because the “initialing manager™
failed to initial the affidavit ballots. The counting of those ballots led the court to declare
that the Plaintiff was winner of the election inasmuch the counting of the votes evidenced
the will of the people. Wilbowrn v. Hobson, 608 So. 2d 1187 (Miss. 1992).

Counsel:

Natie P. Caraway (deceased)

John L. Walker, Jr., Walker & Walker, P.O. Box 22849, Jackson, MS 39225 (601) 948-
4589

O'Keefe v. Loewen Group, Inc., No. 9167423

Plaintiffs/funeral homes sued Defendants for, inter alia, tortious interference with
contractual relations, breach of contract, and intentional infliction of emotional distress.
Afer a seven-week trial, the jury found for the Plaintiffs, and awarded four hundred
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million dollars in compensatory damages and one hundred million dollars in punitive
damages. The court denied post-trial motions for judgment notwithstanding the verdict,
and for a new trial, No appeal was taken, and the case was setiled.

Counsel:

Willie Gary, The Gary Law Group, 221 East Osceola Street, Stuart, FL 34994 (772) 283-
8260

Michael Alired, The Allred Law Firm, P.0O. Box 3828, Jackson, MS 39207 (601) 944-
(661

David Clark, Bradley Arant Boult Cummings LLP, P.O. Box 1789, Jackson, MS 39215
(601) 948-8000

Richard Sinkfield, Rogers & Hardin, 229 Peachtree Street NE, 2700 International Tower,
Atlanta, GA 30303 (404) 522-4700

. McKenna v. Gaylord Chemical Corp., No. 25196493

A train car carrying nitrogen tetroxide exploded in Bogalusa, Louisiana. There were
more than one thousand Plaintiffs and multiple defendants. After protracted pre-trial
discovery, numerous pre-trial conferences, and unsuccessful settlement negotiations, a
bellwether group of Plaintiffs presented their claims for damages in a ten-week long trial,
The jury found for the Defendants. The court denied post-trial motions for judgment
notwithstanding the verdict and for new trial. An appeal was taken, but the matter was
subsequently settled.

Counsel:
Robert L. Johnson, IIT, P.O. Box 1678, Natchez, MS 39121 (601) 442-9371
Tom Kuhns, Kirkland & Eliis, 300 North LaSalle, Chicago, IL 60654 (312) 862-2302

d. For each of the 10 most significant opinions you have written, provide: (1)
citations for those decisions that were published; (2) a copy of those decisions that
were not published; and (3) the names and contact information for the attorneys
who played a significant role in the case.

Flowers v. State, 947 So. 2d 910 (Miss. 2007)

Counsel:

Andre de Gruy, Office of Capital Defense Counsel, 510 George Street, Suite 300,
Jacksen, MS 39202 (601) 576-2316

Marvin L. White, Jr., Office of the Attormey General, P. 0. Box 220, Jackson, MS 39205
(601)359-3813

Johns v. State, 926 So. 2d 188 (Miss. 2006)
Counsel:

Kathryn Nester, Office of the Public Defender, P.O. Box 354, Jackson, MS 39201 (601)
948-4284
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Jeffrey Klingfuss, Office of the Attorney General, P. O. Box 220, Jackson, MS 39205
{601) 359-3811

Booker v. State, 5 So. 3d 356 (Miss. 2008)

Counsel:

Wanda Abioto, 3875 Cherry Lake Cove, Southaven, MS 38762 (901) 596-4928

James M. Hood, I, Office of the Attorney General, P. O, Box 220, Jackson, MS 39205
(601) 359-3680

Barbour v. Stale ex rel. Hood, 974 So. 2d 232 (Miss. 2008)

Counsel:

John C. Henegan, Butler Snow O'Mara Stevens & Cannada, P.O. Box 22567, Jackson,
MS 39225 (601)985-4530

Ricky G. Luke, Office of the Attorney General, P. O. Box 220, Jackson, MS 39205 (601)
359-3680

Prudential Ins. Co. v. Stewart, 969 So. 2d 17 (Miss. 2007)

Counsel:

Walter D. Wilson, Wells Marble & Hurst, P.O, Box 131, Jackson, MS 39205 (601) 355-
8321

Alex A. Alston, Jr., 1304 Poplar Boulevard, Jackson, MS 35202 (601) 969-3351

Arceo v, Tolliver, 949 So. 2d 691 (Miss. 2006)

Counsel:

Edmund L. Brunini, Jr., Brunini Grantham Grower & Hewes, P.O. Drawer 119, Jackson,
MS 39205 (601) 960-6854

Deborah McDonald, P. O. Box 2038, Natchez, MS 39121-2038 (601) 445-5577

Howell v. State, 860 So. 2d 704 (Miss. 2003)

Counsel:

Duncan L. Lott, P.O. Box 382, Booneville, MS 38829 (662) 728-9733

Marvin L. White, Ir., Office of the Attorney General, P. O. Box 220, Jackson, MS 39205
{601) 359-3813

Quitman County v, Staje, 910 So. 2d 1032 (Miss. 2005)
Counsel:
¥, Christopher Klotz, P.O. Box 12906, Pensacola, FL 32591 (850) 497-6565

Harold Edward Pizzetta, II], Office of the Attorney General, P. O, Box 220, Jackson, MS
39205 (601) 359-3680
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9. Janssen Pharmaceutica, Inc. v. drmond, 866 So. 2d 1092 (Miss. 2004)

Counsel:

John C. Henegan, Butler Snow O’Mara Stevens & Cannada, P.O. Box 22567, Jackson,
MS 39225 (601) 985-4530

Merrida Coxwell, Coxwell & Associates, P. O. Box 1337, Jackson, MS 39215 (601) 948-
1600

10. US. Fid & Guar. Co. of Miss. v. Martin, 998 So. 2d 956 (Miss. 2008)
Counsel;
Charles G. Copeland, Copeland Cook Taylor & Bush, P. O. Box 6020, Ridgeland, MS
39158 (601) 856-7200
Charles W, Wright, Ir., P.O. Box 1677, Meridian, MS 39302 (601)693-6555

e. Provide a list of all cases in which certiorari was requested or granted.

A review of Court records indicates that certiorari was requested or granted in the following
cases in which | wrote a majority opinion:

Bauhaus USA, Inc. v. Copeland (In re Guardianship of Holmes), 965 So. 2d 662 (Miss. 2007),
ceri. denied, 552 U.S. 1243 (2008).

Brown v. Stare, 948 So. 2d 405 (Miss. 2006), cert. denied, 552 U.S. 848 (2007).

Green v. Cleary Water, Sewer & Fire Dist., 910 So. 2d 1022 (Miss. 2005), cert. denied, 547 U.S.
1098 (2006).

Brown v. State, 890 So. 2d 901 (Miss. 2004), cert. denied, 544 U.S. 981 (2005).

Dycus v. State, 875 So. 2d 140 (Miss. 2004), cerr. granted, judgment vacated, 544 U.S. 901
(2005).

A review of Court records indicates that certiorart was requested or granted in the following
cases in which T wrote a dissenting opinion:

Huss v. Gayden, 991 So. 2d 162 (Miss. 2008), ceri. denied, --- S.Ct. --, 2010 WL 149140
(2010).

Booker v. State, 5 So. 3d 356 (Miss. 2008), cert. denied, 130 S. Ct. 1135, 2010 WL 155057
(2010).

Howard v. State, 945 So. 2d 326 (Miss. 2000), cert. denied, 552 1.S. 829 (2007).

Hobgood v. Miss., 926 So.2d 847 (Miss. 2006), cert. denied, 349 U.S. 1118 (2007).
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Miss. Bar v. Lunnumba, 912 So. 2d 871 (Miss. 2005), cert. denied, 546 U.S. 823 (2005).

Howell v. State, 860 So. 2d 704 (Miss. 2003), cert. granted, Howell v. Miss., 542 U.S. 936
(2005); cert. dismissed as improvidenily granted, 543 U.S. 440 (2005Y; rehearing denied, 544
1.8, 944 (2005).

Russell v. Miss. Depr. of Correciions, 814 So. 2d 802 (Miss. 2002), cert. denied, 537 U.S8. 955
(2002).

Simmons v. State, 805 So. 2d 452 (Miss. 2001), cert. denied, Simmons v. Miss., 537 U.S. 833
(2002).

A review of Court records indicates that certiorari was requested or granted in the following
cases in which | was the trial judge:

East Ford, Inc. v. Tavior, 826 So. 2d 709 (Miss. 2002), cert. denied, 337 U.S. 1194 (2003).
Chevron U.S.A., Inc. v. Smith, 844 So. 2d 1145 {Miss. 2002), cert. denied, 540 U.S. 881 (2003}

Gross v. Chevrolet Country, Inc., 655 S0.2d 873 (Miss. 1993), cert. denied, 516 U.S. 1094
(1996).

f. Provide a brief summary of and cilations for all of your opinions where your
decisions were reversed by a reviewing court or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings. If
any of the opinions listed were not officially reported, provide copies of the
opinions,

The following appellate opinion was reversed by the United States Supreme Court:

1. Dycus v. State, 875 So. 2d 140 (Miss. 2004)
In 544 U.S. 901, 125 S. Ct. 1589, 161 L. Ed. 2d 271 (2005), the United States Supreme Court
granted Dycus’ petition for writ of certiorari, vacated the judgment and remanded the case to the
Mississippi Supreme Court for further consideration in light of the subsequent decision of Roper
v. Simmons, 543 U.S. 551, 125 8. Ct. 1183, 161 L. Ed. 2d 1 (2005},

The following Mississippi Court of Appeals or Mississippi Supreine Court decisions reversed in
part or in whole my trial court decisions:

1. McGee v. State, 953 So. 2d 241 (Miss. Ct. App. 20035), aff'd, 953 So. 2d 211 (Miss.
2067).
The defendant was convicted of armed robbery. The Coutt of Appeals reversed and remanded,
holding that gender discrimination occurred in the selection of the jury. The Mississippi

47

11:48 Jul 13,2011 Jkt 066817 PO 00000 Frm 00070 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\66817.TXT SJUD1 PsN: CMORC

66817.047



VerDate Nov 24 2008

63

Supreme Court initially reversed the Court of Appeals on cestiorari, but thea later affirmed the
Court of Appeals on rehearing,

2. Wayne Gen'l Hosp. v. Hayes, 868 So. 2d 997 (Miss. 2004).
I denied a change of venue motion in a wrongful death suit after certain defendants had been
dismissed from the case. The appellate court reversed and remanded.

3. Miss. Dept. of Corrections v. Harris, 831 So. 2d 1190 (Miss. Ct. App. 2002).
I affirmed a decision of the Employee Appeals Board to reinstate a security guard’s employment.
The Court of Appeals reversed, finding the Board’s determination to be arbitrary and capricious.

4. AmSowth Bank v. Gupta, 838 So. 2d 205 (Miss. 2002).
Following a jury trial, ] entered a judgment for a customer in a lawsuit against the bank for
negligent misrepresentation, breach of fiduciary duty and breach of duty of disclosure. The
appellate court affirmed in part, reversed and rendered in part, and reversed and remanded in
part.

5. Chevron USA, Inc. v. Smith, 844 So. 2d 1145 (Miss. 2002).
T entered judgment on a jury verdict in favor of property owners who brought an action against
the ot} company for polluting water with radioactive materials. The appellate court reversed and
rendered, holding that the property owners were required to exhaust their administrative
remedies before the Oil and Gas Board.

6. Stewartv. City of Jackson, 804 So. 2d 1041 (Miss. 2002).
[ granted summary judgment in favor of a city and a city employee in a personal injury case.
The appellate court reversed and remanded, finding no immunity for the defendants and that
there were genuine issues of material fact,

7. City of Juckson v. Sution, 797 So. 2d 977 (Miss. 2001).
1 denied the defendant’s motion for summary judgment in an action where an injured motorist
and a deceased motorist’s family filed a complaint against the driver of a vehicle who collided
with them, the officer who completed an accident report on that same driver earlier on the day of
the fatal accident, and the city. The appellate court reversed and remanded, holding that the Tort
Claims Act precluded the state constitutional claim.

8. Rawson v. Jones, 816 So. 2d 367 (Miss. 2001).
[ entered judgment on a jury verdict for the parent of a deceased newborn in a wrongful death
action. The appellate court reversed and remanded, holding that the parent was “not” ignorant of
the names of the doctor and his medical group within the meaning of the rule allowing a plaintiff
to sue fictitious defendants.

9. Thompson v. Patino, 784 So. 2d 220 (Miss. 2001).
In a medical malpractice action, I granted the defendant’s motion to strike the patient’s
supplemental responses to interrogatories requesting names of expert witnesses because of the
patient™s delay in providing them, and | granted summary judgment for defendant. The
Mississippi Court of Appeals affirmed. On certiorari, the Mississippi Supreme Court reversed
and remanded, finding that striking the expert’s affidavit was not warranted by the patient’s
discovery defays.
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10. Sarris v. Smith, 782 So. 2d 721 (Miss. 2001).
I entered summary judgment in favor of defendants on the ground that the medical malpractice
claim was barred by the statute of limitations, The appellate court reversed and remanded,
holding that the medical malpractice action accrued and the two-year statute of limitations began
to run on the date nine months after death when the plaintiff first had access to the medical
records.

1V, Turner v. Terry, 799 So. 2d 25 (Miss. 2001).
[ found promissory notes in which directors evidenced indebtedness to corporate chairman to be
unenforceable, but enforced stock pledge and security agreements. The appellate court affirmed
in part and reversed and remanded in part, holding that the divectors failed to prove allegations of
fraudulent behavior in creation of the notes.

12. Edelen v. Jackson Coca-Cola Botiling Co., 782 So. 2d 1256 (Miss. Ct. App. 2001).
1 granted additur after a jury verdict for the plaintiff and later denied the plaintiff's motion for
new trial on the grounds of inadequacy of damages on condition of additur. The appellate court
reversed and remanded, holding that the defendant did not accept additur within thirty days,
which acted as accession to a new trial on damages.

13. NCI Building Componenis v. Berry, 811 So. 2d 321 (Miss. Ct. App. 2001).
{ reversed a decision of the Mississippi Employment Sccurity Commission finding that the
claimant was disqualified from receiving unemployment benefits as he voluntarily left work
without good cause. The appellate court reversed and reinstated the Commission’s decision.

14, Entergy Miss., Inc. v. Robinson, 777 So. 2d 53 (Miss. Ct. App. 2000}
[ affirmed a Workers” Compensation Commission decision awarding the claimant compensation.
The appellate court reversed and remanded, holding that the Commission erred as a matter of law
when it refused to consider the extent of the claimant’s efforts to find other suitable employment
better suited to his post-injury condition in assessing permanent injury partial disability.

15, Smith v, Braden, 765 So. 2d 546 (Miss. 2000).
[ entered summary judgment in favor of the defendant doctor in a medical malpractice action.
The appellate court reversed and remanded.

16. Sullivan v. Washington, 768 So. 2d 881 (Miss. 2000).
1 entered judgment for the patient in a medical malpractice action. The appellate court reversed
and rendered.

17. Miller v, Meeks, 762 So. 2d 302 (Miss. 2000).
I entered summary judgment in favor of the defendant doctor in a medical malpractice action.
The appellate court reversed and remanded.

18. City of Jackson v. Perry, 764 So. 2d 373 (Miss. 2000).
I entered a judgment for damages in a personal injury case. The appellate court upheld my
judgment but modified it to reflect that there was no joint and several liability.
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19. Tyson Foods, Inc. v. Thompson, 765 So. 2d 589 (Miss. Ct. App. 2000).
[ reversed a2 Workers’ Compensation Commission award and reinstated the Administrative Law
Judge’s decision. The appellate court reversed, holding that substantial evidence supported the
Commission’s decision.

20. Johnson v. State, 754 So. 2d 1178 (Miss. 2000).
The defendant was convicted of murder. The appellate court reversed and remanded, holding
that a factual determination on the record was required in considering peremptory challenges.

21. Richmond v. Miss. Dept. of Fuman Servs., 745 So. 2d 254 (Miss. 1999).
[ reversed the Employee Appeals Board’s reversal of a DHS employee’s dismissal for use of a
racial shur, The Mississippi Court of Appeals reinstated the Board’s decision. On certiorari, the
Mississippi Supreme Court held that a single use of a racial slur did not warrant dismissal, but
might have warranted a lesser penalty. The court reversed and remanded to the Board for
imposition of a lesser penalty.

22. Burns v. Public Employees Retirement System of Miss., 748 So. 2d 181 (Miss. Ct. App.
1999).
1 affirmed the denial of plaintift’s claim for disability benefits. The appellate court reversed and
remanded.

23. MeNair v. Univ. of Miss. Medical Censer, 742 So. 2d 1078 (Miss. 1999).
I granted the defendant’s motion to dismiss for failure to comply with the notice requirement of
the Mississippi Tort Claims Act. The appellate court reversed and remanded, holding that
substantial compliance was sufficient.

24. Carrington v. Methodist Medicat Center, Inc., 740 So. 2d 827 (Miss. 1999).
1 granted summary judgment for the defendant in a wrongful death action. The Mississippi
Court of Appeals affirmed. On certiorari, the Mississippi Supreme Court reversed and
remanded.

25. City of Jackson v. Williamson, 740 So. 2d 818 (Miss. 1999).
[ entered judgment on a jury verdict awarding damages in a negligence action. The Mississippi
Court of Appeals affinned in part and reversed in part. On certiorari, the Mississippi Supreme
Court affinned the judgment and remanded, holding that the City was not exempt from paying
interest, that the City was required to pay the statutory penalty, and that the City was liable for
costs.

26. City of Jackson v. Brown, 729 So. 24 1231 (Miss. 1998).
1 denied a motion for summary judgment on the ground of sovereign immunity and entered
judgment on a jury verdict for the plainti{f in a wrongful death action. The appellate court
reversed.

27. State v. U.G., 726 So. 2d 151 (Miss. 1998).
Following the indictment of a fourteen-year-old defendant for armed robbery, I transferred the
case to youth court. The appeliate court reversed and remanded.

50
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28. Cossitt v. Alfa Ins. Corp., 726 So. 2d 132 {Miss. 1998).
On remand, [ entered summary judgment in favor of an insurance carrier on a bad faith claim and
denied the insured’s motion to amend pleading. The appellate court affirmed in part, reversed in
part and remanded.

29. Stevens v. State, 717 So. 2d 311 (Miss. 1998).
The defendant was convicted of manslaughter. The appellate court reversed in part and
remanded for a new trial.

30. Estate of Jones v. Quinn, 716 So. 2d 624 (Miss. 1998).
I denied a molion asserting improper venue. The appellate court reversed and remanded.

31.J. & W. Foods Corp. v. State Farm Mui. Awo. Ins. Co., 723 So. 2d 550 (Miss. 1998),
[ entered judgment on pleadings in favor of insurer in an action 1o recover uninsured motorist
benefits. The appellate court reversed and remanded.

32. Miss. Power & Light Co. v. Lumpkin, 725 So. 2d 721 {Miss. 1998).
[ entered judgment on a jury verdict that found automobile passenger fifty percent at fault, the
utility company fifty percent at fault and the driver not at fault. In reversing and remanding, the
appellate court everruled a previous decision.

33. Hord v. City of Yazoo, 702 So. 2d 121 (Miss. 1997).
I granted the City’s motion to dismiss for failure to state a claim involving a state prison inmale’s
action for damages. The appellate court reversed and remanded.

34. Lacy v. State, 700 So. 2d 602 (Miss. 1997).
The defendant was convicted of manslaughter. The Mississippi Court of Appeals affirmed. The
Mississippi Supreme Court reversed and remanded for a new trial.

35. Perry v. Nationwide General Ins. Co., 700 So. 2d 600 (Miss. 1997).
| granted summary judgment o the insurer in an action (o recover uninsured motorist benefits.
The appeliate cowrt reversed and remanded.

38. USPCI of Miss., Inc. v. State ex rel. McGowan, 688 So. 2d 783 (Miss. 1997).
[ issued a bench opinion that the Governor did not comply with the Administrative Procedures
Law. The Mississippi Supreme Court reversed and rendered, holding that the APL does not
apply to the Governor and that the resident lacked standing to obtain a writ of mandamus to
enjoin the Governor in connection with a permit to build a hazardous waste treatment facility.

37. Clark Printing Co., Inc. v. Miss. Employment Sec. Comm'n, 681 So. 2d 1328 (Miss.
1996).
1 affirmed a Mississippi Employment Security Commission deciston regarding higher
unemployment contribution rates involving the use of employee leasing firms. The appellate
court reversed and remanded.

38. Austin v. Padgett, 678 So. 2d 1002 (Miss. 1996).
I entered summary judgment for successor and borrowers based on the successor’s affirmative
defense of accord and satisfaction. The appellate court reversed and remanded.

e

11:48 Jul 13,2011 Jkt 066817 PO 00000 Frm 00074 Fmt6633 Sfmt6633 S\GPO\HEARINGS\66817.TXT SJUD1 PsN: CMORC

66817.051



VerDate Nov 24 2008

67

39. Allen v. Mac Tools, Inc., 671 So, 2d 636 (Miss. 1996).
[ granted sumrmary judgment for defendant on the plaintiff’s inducement claim, and, following
trial, [ entered a judgment for the defendant on the counterclaim. The appellate court reversed
and remanded.

40. American Fire Protection, Inc. v. Lewis, 653 So, 2d 1387 (Miss. 1995).
T awarded damages in a breach of contract action and denied the defendant’s motion for directed
verdict and motion for judgment notwithstanding the verdict. The appeliate court affirmed in
part and reversed in part on the direct appeal, and reversed and remanded on the cross-appeal.

41, Canizaro v. Mobile Communications Corp. of America, 655 So. 2d 25 (Miss. 1993).
1 granted summary judgment for defendant in a breach of contract action. The appellate court
reversed and remanded.

42. T.M. v. Nobliu, 650 So. 2d 1340 (Miss. 1993).
I dismissed a complaint against a school principal on the ground of gualified immunity. The
appellate court reversed and remanded.

43. Young v. Miss. State Tax Comm’n, 635 So. 2d 869 (Miss. 1994).
I reversed the State Employee Appeal Board’s reinstalement with back pay of a discharged
employee. The appellate court affirmed in part and reversed and remanded in part.

44, Housing Authority of City of Jackson v. Lampley, 749 So. 2d 134 (Miss. 1999),
1 denied the Housing Authority’s motion for summary judgment in an action under the
Mississippi Tort Claims Act. On interlocutory review, the Mississippi Supreme Court vacated
the judgment and remanded for reconsideration in light of intervening decisions.

45. Southiand Management Co. v. Brown, 730 So. 2d 43 {(Miss. 1998).
Jury returned a verdict of $2 million against Southland in a personal injury action. 1 reduced the
verdict to $1,980,000 and Southland appealed. The Mississippi Court of Appeals, 6-4 in an
unpublished opinion, reversed and rendered, holding that the evidence could not support a
finding of negligence as a matter of faw. On certiorari, the Mississippi Supreme Court affirmed
the decision of the Court of Appeals.

46. IP Timbertands Operating Co., Lid. v. Denmiss Corp., 726 So. 2d 96 (Miss. 1998).
I found that a purchase option called for appraisers to fix lands’ value and that it called for lands’
valuge to be appraised as unencumbered from the remainder of a prepaid ninety-nine-year lease,
The appellate court reversed and remanded, holding that the Federal Arbitration Act applied, that
the value of the purchase option was to be determined by arbitrators and that the lands were to be
valued as encumbered.

47. City of Jackson v. Lumpkin, 697 So. 2d 1179 (Miss. 1997).
After a bench trial, T awarded $5,663.80 to the plaintiff in an action against the City and a police
officer to recover damages caused from the officer’s negligent driving. The appeliate court
vacated the judgment and dismissed the cause for failure to comply with the notice requirements
of the Mississippi Tort Claims Act. However, the court later overruled Lumpkin on the notice
issue. Carrv. Town of Shubuta, 733 So. 2d 261 (Miss. 1999).

L
%
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48. Miss, Dept. of Corrections v. McClee, 677 So. 2d 732 (Miss. 1996).
I affirmed an Employee Appeals Board determination that a Department of Corrections action
terminating an cmployee was too harsh and that he should be reinstated with back pay. The
appellate court reversed and remanded to the Board for reconsideration and apphication of the
correct standard.

49, Allstate Ins. Co. v. Chicago Ins. Co., 676 So. 2d 271 (Miss. 1996).
I granted declaratory judgment in an action in which a pharmacist sought coverage from his two
insurers when he was sued for wrongful death. I ordered one insurer to pay the defense costs and
potential liability for claim. The appeliate court reversed and remanded, holding that the clauses
were mutually repugnant and had to be disregarded, and that benefits would have to be prorated
according to each policy’s coverage limits.

50. Travis v. Stare, 687 So. 2d 786 (Miss. Ct. App. 1996).
The defendant was convicted of aggravated assault. In an unpublished opinion, the Mississippi
Court of Appeals reversed and remanded for a new trial on the basis that the record did not
establish that a unanimous verdict was reached where a juror first indicated a “no™ as to whether
she voted for the verdict, but then indicated “yes™ and that “we atl agreed”™ multiple times.

htp://www.nssc.state.ms.us/Images/Opinions/Conv1474.pdf

51. Barreit v. Int'l Paper Co., 687 So. 2d 762 (Miss. Ct. App. 1996).
{ entered judgment on a jury verdict finding that Barrett was eighty-eight percent negligent and
that the International Paper employee was twelve percent negligent in a suit from an automobile
accident in which Barrett stopped his automobile on the interstate. The jury further awarded
Barrett $1,000 in damages and his passenger, Jones, $2,400. In an unpublished opinion, the
Mississippi Court of Appeals reversed and remanded as to Barretts liability and Barrett’s and
Jones® damages, finding an error in the jury instructions,

hitp://www.mssc.state.ms.us/Images/Opinions/Conv 1 139.pdf

52. MBF Corp. v. Century Business Communications Inc., 663 So. 2d 595 (Miss. 1995).
I granted directed verdict for defendant in an action against a competitor for tortious interference
with business relationships of a corporation and its customers. The appellate court affirmed in
part and reversed and remanded in parl, finding that the issue of whether the acts of the
defendant constituted tortious interference were questions for the jury and that the plaintiff was
not entitled to amend the complaint to add the defendant’s parent company as an additional
defendant.

53. Regency Nissan, Inc. v. Jenkins, 678 So. 2d 95 (Miss. 1995).
[ awarded treble damages after a jury trial in an action against a car dealer for fraudulent
misrepresentation in violation of the Odometer Disclosure Act.  The Mississippi Supreme Court
affirmed. On rehearing, the court affirmed in part and reversed and remanded in part, finding
that, on all issues, the defendant and third-party-defendant were entitled to indemnity.

54, Westbrook v. City of Jackson, 665 So. 2d 833 (Miss, 1995).
I granted the City’s motion to dismiss, or alternatively motion for summary judgment, in an
action by a homeowner after the home burned from lack of water for fire protection. The
appellate court affirmed in part and reversed and remanded in part, holding that summary

53
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judgment was improper as the issue regarding the City's claims fund was inadequately
developed.

55. Clark v. §t. Dominic-Jackson Memorial Hosp., 660 So. 2d 970 (Miss. 1995).
I granted defendant’s motion for summary judgment in a wrongful death action. The appellate
court affirmed in part and reversed and remanded in part.

36. Anderion v. Business Aircrafl, Inc., 650 So. 2d 473 (Miss. 1993).
1 granted partial summary judgment to defendant in a breach of contract suit. The appellate court
reversed and remanded.

57. Fordice v. Thomas, 649 So. 2d 835 (Miss. 19953).
In a case involving procedural rights in the placement of a hazardous waste facility, [ ruled that
the procedures used were improper and enjoined all permits issued under that administrative
process. The appellate court upheld my statement of the law bui determined that the
administrative process did not taint all permits and thus my igjunction was teo broad.

58, Ferrill v. Miss. Employment Sec. Comm 'n, 642 So. 2d 933 (Miss. 1994).
[ affirmed the denial of benefits to an unemployment compensation claimant who voluntarily
quit his job. The appeliate court reversed and remanded, finding that the appeals referee
misallocated the burden of proof by requiring the claimant to prove that he left his job for good
cause.

59. In re Wilbourn, 590 So. 2d 1381 (Miss. 1991).
1 granted a temporary restraining order in a post-election dispute temporarily stopping a ballot
recount and certification of a winner. The appellate court issued a writ of mandamus, holding
that judicial intervention was not proper at that point.

A search also reveals that the following Mississippi Court of Appeals decisions reversed in part
or in whole my trial court decisions. However, further information on these cases is not readily
available.

L. Young v. Miss. State Tax Copum 'n, 678 So, 2d 1035 (Miss. Ct. App. 1996).
The appellate court reversed and remanded on appeal from a judgment dated June 8, 1994,

2. Miss. Power & Light Co. v. Washington, 678 So. 2d 1014 (Miss. Ct. App. 1996).
The appellate court vacated a judgment dated April 14, 1993, and the appeal was dismissed.

3. Joiner v. Joiner, 675 So. 2d 1285 {Miss. Ct. App. 1995),
The appellate court reversed and remanded on appeal from a judgment dated December 12,
1994,

4. Burron v. Johnson, 669 So. 2d 787 (Miss. Ct. App. 1995).
The appellate court reversed and rendered as to the appellants only on an appeal from a judgment
dated April 2, 1993,

5. Griffinv. Wilson, 662 So. 2d 190 (Miss. Ct. App. 1995).
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The appellate court reversed and remanded on appeal {rom a judgment dated December 14,

1992.

6. Meintyre v. Plunkett, 678 So. 2d 1019 (Miss. Ct. App. 1996).
The appellate court reversed and rendered in part and reversed and remanded in part on appeal
from a judgment dated April 14, 1994,

In the following case, T wrote the majority opinion for the Court, which subsequently withdrew
the opinion on rehearing and issued a new opinion with a different outcome:

1. Wise v. Valley Bank, 861 So. 2d 1029 (Miss. 2003)
The original opinion, 2000-CT-00443-SCT, 2003 Miss. LEXIS 231 (Miss. May 13, 2003), held
that punitive damages may be appropriate againsi a bank for theft of money from client’s
account. The superseding opinion held that the bank did not have a trust relationship with the
client and that restitution was the appropriaic remedy.

The following decision was reversed by the Court of Appeals, but my trial-level decision was
subsequently upheld by the Supreme Court:

1. McGrone v. Stare, 807 So. 2d 1232 (Miss. 2002).
I ruled that, absent evidence of a Miranda violation, cross-examination of a criminal defendant
regarding his post-arrest silence did not violate his due process rights and he was convicted. The
Court of Appeals reversed the conviction, but the Supreme Court reversed the Court of Appeals
and affirmed the conviction.

g. Provide a description of the number and percentage of your decisions in which
you issued an unpublished opinion and the manner in which those unpublished
opinions are filed and/or stored.

The Mississippi Supreme Court does not issue any unpublished opinions. [ have, on occasion,
issued orders in matiers involving bar discipline that were not published. These orders are
available on Lexis and/or Westlaw.

None of my written opinions as a trial judge were published. They have been filed with other
case documents with the Hinds County Circuit Court.

h. Provide citations for significant opinions on federal or state constitutional issues,
together with the citation to appellate court rulings on such opinions. [fany of the
opinions listed were not officially reported, provide copies of the opinions.

This list contains significant opinions on federal or state constitutional issues in cases before the
Mississippt Supreme Court:
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Doss v. State, 19 So. 3d 690 (Miss. 2009) (majority issue one and dissenting issue two)
Booker v. State, 5 So. 3d 356 (Miss. 2008) (dissenting)

Barbour v. State ex rel. Hood, 974 So. 2d 232 (Miss. 2008) (dissenting)

Flowers v. State, 947 So. 2d 910 (Miss. 2007} (majority)

Johns v. State, 926 So. 2d 188 (Miss. 2006) {(majority)

Arceo v. Tolliver, 949 So. 2d 691 {(Miss. 2006} (dissenting)

Garrison v. Stare, 950 So. 2d 990 (Miss. 2006) (dissenting in part)

Dycus v. Statz, 910 So. 2d 1100 (Miss. 2005) (majority)

This list contains appellate court decisions regarding my circuit court rulings on cases involving
significant federal or state constitutional issues:

Puckeri v. Abels, 684 So. 2d 671 {Miss. 1996}
Associated Press v. Bost, 656 So. 2d 113 (Miss. 19953)
Hobyon v. Wilhourn, 608 So. 2d 1187 (Miss. 1992)

i. Provide citations 1o all cases in which you sat by designation on a federal court of
appeals, including a bricf summary of any opinjons you authored, whether
majority, dissenting, or concurring, and any dissenting opinions you joined.

1 have never sat by designation on a federal court of appeals.

14. Recusal; If you are or have been a judge, identify the basis by which you have assessed
the necessity or propriety of recusal (If your court employs an "automatic” recusal system
by which you may be recused without your knowledge, please include a general
deseription of that system.) Provide a list of any cases, motions or matters that have
come before you in which a litigant or party has requested that you recuse yourself due to
an asserted conflict of interest or in whick you have recused yourself sua sponte. Identify
each such case, and for each provide the following information:

a.  whether your recusal was requested by a motion or other suggestion by a litigant
or a party to the proceeding or by any other person or interested party; or if you
recused yourself sua sponte;

b. abrief description of the asserted conflict of interest or other ground for recusal;

c. the procedure you followed in determining whether or not to recuse yourself;

d. your reason for recusing or declining to recuse yourself, including any action

taken 10 remove the real, apparent or asserted conflict of interest or to cure any
other ground for recusal.

VerDate Nov 24 2008  11:48 Jul 13,2011 Jkt 066817 PO 00000 Frm 00079 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\66817.TXT SJUD1 PsN: CMORC

66817.056



VerDate Nov 24 2008

72

The Mississippi Code of Judicial Conduct sets forth standards for the ethical conduct of judges.
It serves as my primary resource in matters regarding the necessity or propriety of recusal. My
determination in that regard is influenced by: (1) my personal and lamily interests; (2) the
existence, nature and duration of personal and professional relationships; (3) any other relevant
factors which could lead to a reasonable question about my impartiality in a given case.

[ have two sons who currently practice law in Mississippi. For a very brief period of the time at
the beginning of their respective practices, they resided in my home. It was my routine practice
to recuse from all cases involving my sons and/or the firms where they worked as associates
while they resided in my household. Now that they no longer reside in my home, I routinely
recuse from all cases involving my sons and my davghter-in-law, Of course, | was automatically
recused from all cases appealed to the Mississippi Supreme Court wherein [ was the trial judge.

To the best of my knowledge and recollection, there have been only two cases during my tenure
on the Supreme Court in which a litigant has requested that [ recuse myself. In Mayor Zachary
Patterson v. Gregory Martin, July 2009, the appellant alleged that there was a “personal
relationship of some sort” with the Mayor and therefore [ should recuse. Upon review and
consideration of the applicable Canons and in light of my limited contact with and knowledge of
the appellee, (Mayor Patterson), | determined that | would not recuse myself.

In Robert W. Kennedy v. Tilinois Central Railroad Company, September 2009, there was a
motion for recusal which alleged that counsel for the appellant was a “major donor” in my 2004
election campaign, Upon review and consideration of the applicable Canons and in light of the
Rules and Statutes regarding campaign contributions in judicial races, I determined that recusal
was not warranted.

1 am providing a list of all cases wherein Mississippi Supreme Court records indicate that [
entered an Order of Recusal. The reasons for recusal in those cases were diverse. However, we
are not required to state a reason in a sua sponte Order of Recusal and | have, for the most part,
no independent recollection of the reason for recusal in each case listed. The likelihood is thata
significant number of the cases wherein I recused involved matters where T was the trial judge.
The remainder would be for reasons specific to each case listed and no reason for recusal is histed
in the Order of Recusal.

1999-TA-01527-8CT

2000-CC-02011-SCT
2000-CA-01517-8CT
1999-CA-01658-SCT
1999-KA-01779-SCT
2000-1A-01527-SCT

1999-CT-01698-SCT
2000-CC-00508-SCT
1999-CA-00523-SCT
1999-CA-00557-SCT
2000-CA-01480-SCT
1999-CA-00257-SCT
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2000-CA-00977-SCT
2000-KA-00786-SCT
2001-P-01910-SCT
2001-CA-01393-SCT
2001-CA-00900-SCT
2000-CA-01909-SCT
2001-CC-01269-SCT
2001-CA-00730-8CT
2002-CA-00653-SCT
2000-CA-01241-8CT
2001-CT-01400-SCT
2002-CA-00122-SCT
2001-CT-00277-SCT
96-CT-01136-SCT
2001-CA-01674-SCT
2001-KA-01854-SCT
2002-CT-02038-SCT
2003-CA-01471-SCT
2002-CA-0165%9-5CT
2002-KA-01832-SCT
2004-BD-00632-SCT
2002-CT-00261-SCT
2002-CT-00644-SCT
2002-CT-00857-SCT
2002-CT-00918-SCT
2002-CT-01025-SCT
2002-CT-01048-8CT
2002-CT-01208-SCT
2002-CT-01461-SCT
2002-CT-01658-SCT
2002-CT-00795-8CT
2002-CT-01026-SCT
2002-CT-01613-SCT
2001-CT-01622-8CT
2002-CT-00975-SCT
2002-CT-01071-8CT
2002-CT-01554-8CT
2002-CT-01738-SCT
2002-CT-01748-8CT
2001-CA-00869-SCT
2003-CA-00123-SCT
2003-CA-01728-SCT
2004-BD-00683-SCT
2003-CA-02046-SCT
2003-CA-00190-8CT
2003-KA-00946-SCT
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2003-CA-01013-SCT
1899-TA-01060-SCT
2003-CA-01413-SCT
2004-CA-00902-SCT
2003-1A-02533-SCT
2005-TS-00593-8CT
2005-BR-02366-SCT
2006-BD-00136-SCT
2005-IA-01001-SCT
2003-CA-02595-SCT
2005-CA-00206-SCT
2005-BA-01622-SCT
2006-SA-00358-SCT
2005-CA-01316-8CT
2005-1A-02020-SCT
2005-1A-01703-SCT
2006-SA-01088-SCT
2005-1A-02238-5CT
2006-CA-00669-SCT
2005-1A-01827-SCT
2005-CA-02328-SCT
2006-CA-02122-SCT
2007-M-00915-SCT
2007-TS-01041-SCT
2006-CA-00875-8CT
2006-1A-00872-SCT
2007-CA-00100-SCT
2006-CA-02120-SCT
2007-EC-01162-SCT
2008-BA-00081-8CT
2007-CP-01552-SCT
2008-CA-01335-SCT
2008-CA-01538-8CT
2008-KA-01318-8CT
2008-CA-00382-SCT

I have no independent recollection of any specific cases where a recusal motion was filed
in a case where [ was trial judge. However, in In re Wilbourn, November 1991, the
plaintiff filed a recusal motion in an election dispute case. 1 determined that a recusal
was not warranted in this situation. [ only recall this case because the recusal motion is
mentioned in a Mississippi Supreme Court opinion where the recusal was not discussed
as an issue on appeal. Upon review of the appellate opinion, I then recalled that there
was a motion for recusal of all four circuit judges in Hinds County, including me.
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15. Public Office, Political Activities and Affiliations:

a.

List chronologically any public offices you have held, other than judicial offices,
including the terms of service and whether such positions were elected or
appointed. If appointed, please include the name of the individual who appointed
vou. Also, state chronologically any unsuccessful candidacies you have had for
elective office or unsuccessful nominations for appointed otfice.

I have not held any public offices other than judicial offices.

List all memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. If you have ever
held a posilion or played a role in a political campaign, identify the particulars of
the campaign, including the candidate, dates of the campaign, your title and
responsibilities.

In 1991, I was a candidate for election {o the position of Hinds County Circuit

. Court Judge. (1 had been appointed.) At this time Mississippi had partisan

judicial elections. ran as a Democrat, formed a campaign committec and raised
campaign funds.

In 1994, I ran unopposed in the general election for my seat as Hinds County
Circuit Court Judge. This was a non-partisan race. | had no formal campaign,
formed no campaign committee and raised no funds.

In 1998, [ ran unopposed in the general election for my seat as Hinds County
Circuit Court Judge. This was a non-partisan race. 1 did form a campaign
commitiee and raised funds lo run a small campaign.

1 was appointed to the Mississippi Supreme Court in 2001, Existing law required
that T run as a non-partisan candidate in a special election in the fall 0£ 2002 in
order to retain my seat. In 2002 [ formed a campaign committee through which
funds were raised for this purpose. However, during the legislative session of
2002 the law was changed in such a way that T was no longer required to run in
2002 to keep my seal. The campaign committee was dissolved and campaign
funds were transferred to my 2004 general election campaign.

In 2004, T was a candidate to retain my seat on the Mississippi Supreme Court to
which [ was appointed in 2002. This was a non-partisan race in which I had three
opponents in the general election and one opponent in a run-off election. |
formed a campaign committee through which funds were raised to run a large-
scale campaign in a 22-county district.

60
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16. Legal Career: Answer each part separately.

a. Describe chronologically your law practice and legal experience after graduation
from law school including:

i whether you served as clerk 1o a judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;

I have never served as a clerk to a judge.
it. whether you practiced alone, and if 50, the addresses and dates;
1 have never practiced law alone.

iii. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your aftiliation with each.

2001 — Present

Mississippi Supreme Court

450 High Street

Jackson, MS 39201

Current position: Presiding Justice (January 2009 — present)
Previous position: Associate Justice (2001 ~ 2008)

1991 - 2001

Hinds County Circuit Court

400 East Silas Brown Street
Jackson, MS 39201

Position held: Circuit Court Judge

1990 - 1991

Mississippi Department of Human Services

750 North State Street

Jackson, MS 39202

Posttion held: Director of the Division of Child Support Enforcement

1986 - 1990

Office of the Attorney General of the State of Mississippi

550 High Street, Suite 1200

Jackson, MS 39201

Paosition held: Special Assistant Attorney General (1986 — 1990)
Position held: Legal Counset, Human Services Division (1989 - 1990)
Position held: Legal Counsel, Health Law Division (1986 — 1989)
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1984 — 1986

Walker and Walker, Attormneys at Law
1410 Livingston Lane, Suite A
Jackson, MS 39213

Position held: Associate Attorney

1983 — 1984

Murrain and Graves, Attomeys at Law
3175 J.R. Lynch Street

Jackson, MS 39209

Position held: Partrer

1980 -~ 1983

Central Mississippi Legal Services
414 South State Street, Third Floor
Jackson, MS 39203

Position held: Staff Attomey

Fall Semesier, 1974

Community Legal Services of Mississippt (now Central Mississippi Legal
Services)

414 South State Street, Third Floor

Jackson, MS 39205

Position held: Intern

iv. whether you served as a mediator or arbitrator in alternative dispuie
resolution proceedings and, if so, a description of the 10 most significant
matters with which you were involved in that capacity.

[ have not served as a mediator or arbitrator in alternative dispute resolution
proceedings.

b. Describe:

i. the general character of your law practice and indicate by date when its
character has changed over the years.

I began my legal career as a staff attorney for Central Mississippi Legal
Services. From June 1980 through August 1983, I handled domestic
relations cases, contract cases, consumer problems and juvenile cases. My
duties and responsibilities included handling those matters from the initial
client interview through litigation when litigation was necessary. | handled
matters in Chancery, County, Justice, Circuit and Federal Courts.
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From August 1983 through August 1984, I was a partner at Murrain and
Graves, Attomneys at Law. Ours was a general practice where we handled
some Title VII Federal Court Jitigation, and some immigration matters, |
handled matters in Chancery, County, Circuit and Federal Courts. In
addition to practicing law it was also necessary to handie the administrative
aspects of running a small business.

From September 1984 through November 1986, 1 was an associate attorney
at Walker and Walker, Attorneys at Law. The firm was primarily a
htigation firm which handled personal injury and workers’ compensation
cases. [ was primarily responsible for handling workers® compensation
cases and some personal injury claims. 1 handled both personal injury
claims and workers' compensation claims from the initial stages of the
investigations throughout the litigation. [ also handled various other types
of matters in Chancery, County, Circuit and Federal Court.

[ served in the office of the Attorney General from November 1986 through
June 1990. From August 1989 through July 1990, I served as Chief Legal
Counsel to the Department of Human Services, providing legal counsel to
all of the various divisions within the Departient of Human Services and
handling all of the depariment’s litigation. From Januvary 1989 through July
1998, [ served the Civil Litigation Division of the Attormey General’s Office
where | handled both federal and state court litigation involving various
state agencies. From November 1986 through December 1988, 1 served in
the Health Law Section of the Attorney General’s Office where 1 served
primarily as legal counsel for the Mississippi Department of Health.

From July 1990 through October 1991, I served as Division Director of the
Child Support Enforcement Division of the Mississippi Department of
Human Services.

On November 1, 1991, I was appointed as a Hinds County Circuit Court
judge where I served until my appointment to the Mississippi Supreme
Court in 2001. | have served as a justice since that date.

your typical clients and the areas at each period of your legal career, if
any, in which you have specialized.

My typical clients at Legal Services were indigents who could not afford
counsel. We handled only civi] matters and we handled no fee generating
cases.

In private practice, I handled worker’s compensation claims, personal

injury claims, and family law matters. 1 handled a small amouni of
misdemeanor cases.
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At the Attorney General’s Office, T represented state agencies in civil
matters and | advised state boards and agencies on matters ranging from
personnel issues to licensing issues involving doctors, nurses, and other
professionals.

c. Describe the percentage of your practice that has been in litigation and whether
you appeared in court frequently, occasionally, or not at all. If the frequency of
your appearances in court varied, describe such variance, providing dates.

About 75 percent of my practice involved litigation, but I only appeared in court
approximately four to five times per month.

i. Indicate the percentage of your practice in:
1. federal courts - 5%
2. state courts of record — 80%
3. other courts - 5%
4. administrative agencies — 10%

ii. Indicate the percentage of your practice in;
1. civil proceedings — 90%
2. criminal proceedings ~ 10%

d. State the number of cases in courts of record, including cases before
administrative law judges, you tried to verdict, judgment or final decision (rather
than settled), indicating whether you were sole counsel, chief counsel, or associate
counsel.

in courts of record, [ tried approximately thirty cases to verdict, judgment or final
decision. In most I served as co-counsel. In about ten cases [ was sole counsel.

i. What percentage of these trials were:
1. Jury—30%
2. non-jury — 70%

e. Describe your practice, if any, before the Supreme Court of the United States.
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the Supreme Court in connection with your
practice.

{ have never practiced before the Supreme Court of the United States.

17. Litigation: Describe the ten (10) most significant litipated matters which you personally
handled, whether or not you were the attorney of record. Give the citations, if the cases
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were reporied, and the docket number and date if unreported. Give a capsule summary of
the substance of each case. Identify the party or parties whom you represented; describe
in detail the nature of your participation in the litigation and the final disposition of the

case. Also state as to each case:

a. the date of representation;

b. the name of the court and the name of the judge or judges before whom the case

was litigated; and

¢. the individual name, addresses, and telephone numbers of co-counse! and of
principal counsel for each of the other parties.

1. [Unknown] v. Jerry Cox; Simpson County Circuit Court; Hon. Joe Pigott; November

1985 — July 1985

1 represented the defendant tn an action regarding a suit against a co-employee under
Alabama worker’s compensation law. The defendant obtained a jury verdict.

Co-counsel: None

Opposing counsel:
James F. Brantley

407 Roses Bluff Drive
Madison, MS 39110
(601) 946-3820

2. Ciry of Jackson v. Redmond, Civil Service Commission; Chairman Gene Wilkinson; June

1984 — November 1984

I represented Steven Redmond, who was terminated for alleged misconduct. Redmond

was ordered reinstated with back pay.

Co-counsel: Nong

Opposing counsel:

John Hedglin

Office of City Attorney of Madison
1004 Madison Avenue

Madison, MS 39110

(601) 898-1118

Sara O'Reilly
P.O. Box 1167

Jackson, MS 39215
(601) 842-5105
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3. Powell v. McGuffee; Hinds County Chancery Court; Hon. Stuart Robinson; November
1984 — November 1986

I represented Powell in an action regarding fraud, misrepresentation and validity of a
contract. The trial court ruled in favor of Powell.

Co-counsel: None

Opposing counsel:

Thomas W. Crockett, Jr.

Watkins Ludlam Winter & Stennis
190 East Capito} Street, Suite 800
Jackson, MS 39201

(601) 949-4900

William [. Gault, Jr.

401 Fontaine Place, Suite 101
Ridgeland, MS 39157

(601) 983-2255

4. Majd v. Miss. Board of Medical Licensure, ef al;, United States District Court for the
Southern District of Mississippi; Hon. John Countiss; September 1987 — June 1990

1 represented the defendants in an action involving due process and racial discrimination.
The verdict was for the defendants.

Co-counsel:

Sara DeLl.oach

Office of the Attorney General
430 High Street

Jackson, MS 3920}

(601) 359-3680

Opposing counsel:

hm Waide

Waide & Associates
332 North Spring Street
Tupelo, MS 38804
(662) 842-7324

5. Osborne v. Hesselbein Tire Co. & Transit Casualty Co.; Miss, Worker’s Comp. Comm’n;
Hon. Neil White; June 1985 - October 1986
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[ represented Osborne in an action regarding temporary total and permanent partial
disability. The case settled after a hearing on the merits.

Co-counsel: None

Opposing counsel:

James M. Anderson

Anderson Crawley & Burke PLLC
216 Draperton Court

Ridgeland, MS 39157

(601) 707-8800

Lewis v. Wrern; Miss. Supreme Court; July 1985 — October 1985

[ drafted an appellate brief for Lewis raising issues of comparative negligence and failure
to grant jury instructions, The matter was affirmed on appeal,

Co-counsel:

John Walker

1410 Livingston Lane, Suite A
Jackson, MS 39213

(601) 948-4589

Opposing counsel:

Jack Dunbar

Holcomb Dunbar

1312 University Avenue
Oxford, MS 38655
{662) 238-7515

Watkins v. Doss, ef al.; Hinds County Circuit Court; Hon. Breland Hilburn; February
1986 ~ September 1989

1 was co-counsel for the defendants in an action regarding the wrongful denial of
certification to operate a waler treatment facility. The defendants obtained a directed
verdict.

Co-counsel:

Gail Wright Lowery

1483 Livingston Lane, Suite 4
Jackson, MS 39213

(601) 366-4739

Opposing counsel:
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AF. Lefeve, Jr.

15255 Poole Street
Gulfport, MS 39503-4307
{228) 863-4660

Townsend v. Miss. State Dept. of Health, Hon. John Whitten; August 1986 — July 1987

I represented the Miss. State Dept. of Health when Towusend was terminated for sexual
harassment. The judgment was in favor of the defendant.

Co-counsel:
Sanford Horton
107 Mandon Lane
Pear], MS 39208
(601) 936-2176

Opposing counsel:
William Catledge
Catledge & Associates
P. 0. Box 1581

Tupelo, MS 38802-1581
(662) §44-0697

Chappel v. East Miss. State Hospiial, et al.; United States District Court for the Southern
District of Mississippi; Hon. Tom 8. Lee; May 1987 — September 1987

[ represented the defendant in an action regarding an alleged violation of Title VII of the
Civil Rights Act of 1964 and other anti-discriminanion legislation. The judgment was in
favor of the defendants.

Co-counsel:

Sara Deloach

Office of the Attorney General
450 High Street

Jackson, MS 39201

(601 359-3680

Opposing counsel:
William Duke

Tollison Law Firm

100 Courthouse Square
Oxford, MS 38655
(662) 234-7070
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YG. Thompson v. Miss. State Hospital, United States District Court for the Southern District
of Mississippi; Hon. Henry T. Wingate; March 1988 - April 1988

1 represented the defendant in an action regarding an alleged violation of Title V1I of the
Civil Rights Act of 1964. The judgment was in favor of the defendant.

Co-counsel:

Sara Del.oach

Office of the Attorney General
450 High Street

Jackson, MS 39201

(601) 359-3680

Opposing counsel:
Firnist Alexander
1435 Fourth Avenue
Jackson, MS 39203
(6013 352-5242

18. Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
mvolve litigation, Describe fully the nature of your participation in these activities. List
any client(s) or organization(s) for whom you performed lobbying activities and describe
the lobbying activities you performed on behalf of such client(s) or organizations(s).
{(Note: As to any facts requested in this question, please omit any information protected
by the attormey-client privilege.)

Over the years, as a practicing attorney, [ obtained settlements for clients on personal injury and
workers’ compensation claims, 1 handled a variety of civil matters for various clients. T have
never performed lobbying activities on behalf of any client or organization.

19. Teaching: What courses have you taught? For each course, state the title, the institution
at which you taught the course, the years in which you taught the course, and describe
briefly the subject matter of the course and the major topics taught. If you have a
syllabus of each course, provide four (4) copies to the committee.

1998 - 2009

Harvard Law School

1563 Massachusetts Avenue

Cambridge, MA 02138

Position held: Teaching Team Member for Trial Advocacy Workshop
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2004, 2006 and 2009

Tougaloo College

500 West County Line Road

Jackson, MS 39174

Position held: Adjunct Professor, Department of Journalism
Subject: Media Law

2005

Millsaps College

1701 North State Street

Jackson, MS 39216

Position held: Adjunct Professor, Departments of Sociology and Political Science
Subject: Law and Society

1992 - 1994

Brinkley Middle School

3535 Albermarle Road

Jackson, Mississippi 39213

Position held: Volunteer teacher

Subject: The Economics of Staying in School

1980 ~ 1997

Jackson State University

1400 Lynch Street

Jackson, MS 39217

Position held: Adjunct Professor

Department of Mass Communications, Subject: Media Law (Fall 1980 ~ Spring 1982;
Spring 1985 —~ Spring 1997)

Department of Political Science, Subject: Civil Rights Law (Spring 1990)
Department of Public Policy & Administration, Subject: Black Perspectives in Public
Administration (Spring 1996)

Department of Public Policy & Administration, Subject: Correctional Systems (Spring
1995)

Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive from previous business
refationships, professional services, firm memberships, former employers, clients or
customers. Describe the arrangements you have made to be compensated in the future
for any financial or business interest.

I will receive payments, upon retirement, from the Mississippi State Employees
Retirement System.
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21. Outside Commitments During Court Service: Do you have apy plans, commitments,
or agreements to pursue outside employment, with or without compensation, during your
service with the coun? If so, explain.

1 have no plans, commitments or agreements {o pursue outside employment, with or
without compensation, during my service with the court.

22. Sources of Income: List sources and amounts of all income received during the calendar
year preceding your nomination and for the current calendar year, including all salaries,
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items
exceeding $500 or more (if you prefer to do so, copies of the financial disclosure report,
required by the Ethics in Government Act of 1978, may be substituted here},

See attached Financial Disclosure Report.

23. Statement of Net Worth: Please complete the attached financial net worth statement in
detail (add schedules as called for).

See attached Net Worth Statement.

24. Potential Conflicts of Interest:

a. ldentify the family members or other persons, parties, categories of litigation, and
financial arrangements that are likely to present potential conflicts-of-interest
when you first assume the position to which you have been nominated. Explain
how you woutd address any such conflict if it were to arise,

1 have two sons and a daughter-in-law who practice law in Jackson, Mississippi. |
would recuse myself in cases where any of themn were involved as counsel.

b. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concem.

Upon presentation and/or discovery of an issue regarding the necessity or
propriety of recusal, 1 would review and consider the applicable rules of ethics
and/or the Code of Conduct for United States Judges and determine whether or
not recusal was warranted.

25, Pro Bono Work: An ethical consideration under Canon 2 of the American Bar
Association's Code of Professional Responsibility calls for “every lawyer, regardless of
professional prominence or professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities,
tisting specific insiances and the amount of time devoted 1o each.

Throughout my legal career, I have given speeches at more than 150 schools throughout
the State of Mississippi. Upon being named Parent of the Year for the Jackson Public
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School District in 2009, [ discovered that 1 had visited 52 of the 59 schools in the Jackson
Public School District.

I coached high school mock trial teams at inner city public high schools for twelve years,
winning a state championship in 2001. During those twelve years, we would practice at
least twice per week for three months. Each practice would last approximately two
hours.

T serve on the board of Operation Shoestring which provides after school educational
programs for inner city children. 1 also serve on the board of the Mississippi Children’s
Museurn where we are currenily building the first Children’s Museum in the state of
Mississippt. [ have recently been asked to serve on the board of the Mississippi Center
for Educational Innovation which seeks to improve the quality of early education in our
state,

I chaired the Anti-Violence Commitiee for the 100 Black Men of America from 1994 {o
1996,

I regularly deliver motivational speeches at elementary, middle, and high schools
throughout Mississippi.

26. Selection Process:

a. Please describe your expericnce in the entire judicial selection process, from
beginning to end (including the circumstances which led to your nomination and
the interviews in which you participated). Js there a selection commission in your
jurisdiction to recornmend candidates for nomination to the federal courts? [f so,
please include that process in your description, as well as whether the commission
recommended your nomination. List the dates of all interviews or
communications you had with the White House staff or the Justice Department
regarding this nomination. De not include any contacts with Federal Bureau of
Investigation personnel concerning your nomination.

There is no selection commission in my jurisdiction to recommend candidates for
nomination to the federal courts. My resume was submitted to the Office of
White House Counsel in September of 2009. On December 8, 2009, [ was
contacted by the Office of White House Counsel for the purpose of scheduling a
telephonic interview with members of White House Counsel Staff. That
interview was conducted on December 9, 2009. On January 15, 2010, T was
contacted by the Depariment of Justice regarding the completion of a Senate
Questionnaire and various other documents germane to the selection process.

On January 19, 2010, I contacted the Department of Justice regarding completion
of the paperwork in connection with the selection process. [ was interviewed by
representatives from the Department of Justice and White House Counsel’s Office
on February 26, 2010. The President nominated me on June 10, 2010,
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b. Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any currently pending or specific case, legal issue or question
in a manner that could reasonably be interpreted as seeking any express or
implied assurances concerning your position on such case, issue, or question? If

so. explain fully.

No one involved in the selection process has discussed any such case, issue or
question with me,
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} 4018 FINANCIAL DISCLOSURE REPORT Repori Required by the Egl-‘;:‘qcs
Rev. 172008 NOMINATION FILING in Governmant Act of 1

(5 USC app. §§ 101-411)

1. Prnws Reporttog (las nayne, first, middle inistad) 2 Covrr or Organiastion 3 Date of Repont
Graves, James £ Fifth Circuit 060972010
8. Ttk {Anticte HE judges indicate acive of sentior sanis; $2. Repors Type {(shock spproprintc fype) & Reporilng Perind
magistale judges indicaze Al or parnt-timc)
[7] Mominstion, Dxe 6/10/10 03/0172009
Cireudt Judge - Nominee D Tnitial D Annsal D Firal »
5473072010
£ N D Amended Report
2. Chwmbers or Office Address 8. On the basts of the daformarion contained I tls Report and any
mudifications peetalalig thrvrto, i by, Jo ty opioton, Ja compbanee
Mississippd Supreene Court with appiicabdie Isws and regulationy.
4350 High Strect
Jackson, MS 38201
Reviswiag Offieer, Datr,

IMPORTANT NOTES: The instructions aocompuanying this form st be followed. Complese alf pares,
chechbig the NONE bax for each partf where you kave no reportuble information. Sign on last page.

1. POSYTIONS. (Reporving individunt onty; ree ppn $-13 of filing Irotrucrions)
D NONE (No reportable posivions.)

POSITION NAME OF ORGANIZATION/ENTITY.

1. Sole Member R Pelmer Entesprises, LLC

o

1L AGREEMENTS. tReporsing brtietituat ondy: see g 14-46 of Jillng bsssracsions)
D NONE (No reportable agreements.)

DATE PARTIES AND TERMS

1, 1986 Stade of MS Public Employees Reliremant System: Pension wpon retiremen from state employment - fully vesied
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FINANCIAL DISCLOSURE REPORT Nameaf Porvon Reporting Date of Repart
Page 2 of 7 E Graves, James E. 0810972010

TH, NONC-INVESTMENT INCOME. (Repurring indtvidunt and spouse; 122 o £7-24 of fling busrructione)
A. Filer's Non-Fnvestment Income
D NONE (No reportablz non-investment income.}

DATE SQURCE AND TYPE RCOME
(s, ot spouse’s)
13010 Sae of Mississippi Supreme Coust - Employee Wages $47,010.00
22809 Mission Mississippi - P £ Hon - Speaking $2,000.00
3.2009 Statc of Mississippi Supreme Cotrt - Employce Wages $128,519.68
4. 2009 Tougatoo College ~ Nonemployee Compensation - Teaching $1,750.00
5. 2000 Mississippi Schoot Nutrition Sation - ployes Compensation - $4,000.00
Speaking

6, 2005 ississipps State University - Ce for - Speaking 5500.00
7. 2008 Stste of Mississipps Supreme Cowrt - Employee Wages $128,041.00
8 2008 Univerisity of Toledo Foundation - Speaking £5.000.00
B. Spouse’s Nen-Trivestment InCome - iyow were morvied during any partlon of the reparting pear, complere ihls section,
{Detior amouni 201 required except for hororarin}
D NONE (No reportable non-investment income.

DATE SOURCE AND TYPE
L 2gt0 Jackson Stafe Universiry - Employee Wages
2. 2009 Iackson State University - Emplayes Wages
3
4.
1V. REIMBURSEMENTS todying, feod,
{nctudes thave to spouse ond dependent chitdren. see pp. 25-3% 4f Jiling intwuctions
D NONE (No reporiable reimbursements.}

SQURCE RATES LOCATION PURPOSE 1TEMS PATD OR PROVIDED

1. Exempt
a
3
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FINANCIAL DISCLOSURE REPORT  |Mwmrof Person Reporting DateafRepert
Page 3 of 7 Graves, Jsmes E, 06109/2010
4
kN
FINANCIAL DISCLOSURE REPORT | Mameof Person Repariing Date of Report
Paged of 7 Graves, James E. 067972010
V. GIFTS, fuctitia tose to spouse and dependens shldren; sce pp. 2831 of fling bustrucilons
{1 NONE (No reportabie gifis,)
SQURCE DESCRIPTION VALUE
1, Exempt
2
3.
4
s,
VE LIABILITIES., ttactutes those of spovse and dependest chldrem: sce sp. 3333 of filing hustructlons )
[ ] NONE Vo reportable liabitities.)
CREDITOR DESCRIPTION VALUE CODE
L. ACE Student Lean L
2
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FINANCIAL BISCLOSURE REPORT

Page 5 of 7
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Naror of Persen Reportiog

Graves, James E.

Date of Report
8650972010

VIL INVESTMENTS and TRUSTS - tusne, vutus, maxesctions (T tudes hove of possa and dependent children; ser s 3450 of fling inciructions.)

D NONE (Vo reportable income, assets, or transacrions. 4

A,

“»

; o o.
: Descrinan of Assei Income dusing Gross valuc 11 6ad of, Trnsactions during reporting paring
) Ginchding rust ancsy {__ repaming peri reporting perlad
(O] 5] (L5 [T [CH ..“23) “(';)”-TV T (‘5‘“ T
; Place (XY aller caed ssaen Aot 1 Typefes., Volur ! Vatae Typeleg.,  Dale | Vike | Gain Jaemtiry of
H excopt from prior dischosure Ol gm0 Cade? | Mohod | bupadl Mowd. (Code? Codel buyerfsetior
| AHY 0 oriny P} ] Code3 . rederprion) Dy ! pp L iam G private
! | @w : i ransastion)
1. Tux Sheltered Annuity VALICAIG {(nocon] A IstuDiv. X T Exeropt
trol)
2.
3
3,
5.
8.
7.
8.
%
10,
1
12
i3,
.
15,
16,
i7
s GunCoda B-sp0r. 0308 T e saom "o essout 13000 T€ ssmet L3000
B {Sex Cotomns B waw By F350.001 - 3300000 C ~5180,001 - 51 500000 HL =51.000.001 - 53,000,008 H2 ~More thar $5,000.000
2 Vahue Codes 3315000 o7 d0rs K =$15.001 - $30,000 L =$10.001 - $100008 M THBDA01 - $250,000
£3ue Coramng Tt ud 1) W -3230001 - 1300000 O ~5300,001 « 53,000,000 PU g8 000,001 . 33,000,000 P2 #35000.00 - 123,000,000
T3 ~115.008.001 - $38,000.006 Pé w3bore sran $33.000.000
3. Vadue Micthod Codes. Q=Apprmsal £ +Coot {Read Evrare Oy} § “Assesmont T Cash Merkot
{Baw Colome TT3 12 «Book Valtur ¥ Oxher
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FINANCIAL DISCLOSURE REPORT Nume of Perion Reporiiog Bate of Report
Pape 6 of 7 Graves, Jomes . 0619010

VI, ADDITIONAL INFORMATION OR EXPLANATIONS, trscare parvof Repores

FINANCIAL DISCLOSURE REPORT | trmeof Penson Reporting Date of Report
Page 7 of 7 Graves, James E. 08009/2010
IX. CERTIFICATION,

¥ certify that 23t given abow pertining to ry spouse wnd minoy or dependent ehititren, If soy} s
®eeurate, troe, and compme ta the best of my knowkdge and beliel, sud that any informution not reported wis withhicld because It met applicable stasutory

9 prymitiing

1 further certily that earned Income from outslde and b iz and fhy of gifts which bave becu reparted arc in
comphance with the provisions of 5 US.Coapp. § 508 €2 50q.. 5 U.S.C § 7383, md}ud!d:) Coaference regolations.

%Wf/&amgA

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY PALSIFIES OR FAILS TO FILE THIS REPORT MAY BE SUBJECT TO CiviL
AND CRIMINAL BANCTIONS (S 1.8.C. app. § 104)

FILING TNSTRUCTIONS
Mail signed original snd 3 additional copics to!

Committce on Financial Disct

Administrative Office of the United States Courts
Suite 2-301

One Columbus Cirele, NE.

Washington, D.C. 20544
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FINANCIAL STATEMENT
NET WORTH

Provide 2 complete, current financial net worth statement which itemizes in detail all assets (including bank
accounts, real cstate, securities, trusts, ipvestraents, and other financial holdings) all liabilities (including debts,
mortgages, loans, and other financial obligations) of yourself, your spouse, and other immediate members of your

houschold.
ASSETS LIABILITIES

Cash on hand and in banks 5| 000 | Notes payable 1o banks-securcd 44 1 000
U.5. Govemment securities-add schedule Notes payable 1o banks-unsecured
Listed securitics-add schedule Notes payable to relatives
Unlisted securities--add schedule Notgs payzble to others
Accounts and nofes reccivable: Accounts and bills due 17 | 000

Due from relatives and friends Unpaid income tax

Due from others Other unpaid income and intorest

Ooubtful :.zcc:e‘dcxfl‘:“c mortgages payable-sec 1381 000
Real estate owned-see schedule 2251 000 | Chanel mortgages and other liens payabie

cal estate mortgages receivable Other debts-itemize:
Autos and other persopal property 102 | 000 Student Loan {spousc) 851 000
Cash value-life insurance
Other assets itemize:

Tax Sheleced Annuity (Spovse) 201 000
State Retirement Plan 3871 000

Total liabilities 284 1 000
Net Worth 4551 000
Tolal Assets 739 1 000 | Towl habitities and not worth 739 | 000
CONTINGENT LIABILITIES GENERAL INFORMATION

As endorser, comaker or guarantor Are any assets pledged? (Add schedule) No
On leases of contracts ::\c((eioynosg defendant in any suits or fegal No
Legal Claims Have you ever taken bankruptcy? Yes
Provision for Federal Income Tax
Other specia) debt
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FINANCIAL STATEMENT
NET WORTH SCHEDULES
Real Estate Qwned
Personal residence $ 220,000
Undeveloped lot 5,000
Total Real Estate Owned 225,000
Real Estate Mortgages Payable
Personal residence $ 118,000
Home Equity Loan 20,000
Total Real Estate Mortgages Payable § 138,000
AFFIDAVIT
I, Q& e S F‘ Grcu/c S j i , do swear

that the information provided in this statement is, to the best
of my knowledge, true and accurate.

f/DATE) (NAME) y'\

S ; R
(NOTARY) b Ay

11:48 Jul 13,2011 Jkt 066817 PO 00000 Frm 00103 Fmt6633 Sfmt6633 S\GPO\HEARINGS\66817.TXT SJUD1 PsN: CMORC

66817.080



96

Senator FRANKEN. Thank you. Please be seated.

I now invite you to introduce any members of your families that
are here today. Why do we not start from my left?

Mr. Holmes.

STATEMENT OF PAUL K. HOLMES, III, NOMINEE TO BE UNITED
STATES DISTRICT JUDGE FOR THE WESTERN DISTRICT OF
ARKANSAS

Mr. HoLMES. Thank you. First, let me thank the Chairman of
the Committee and the Ranking Member for scheduling this hear-
ing today and this opportunity to be heard, and thank you, Senator
Franken, for chairing the Committee.

I'm really appreciative of the nomination by the President of the
United States to be United States District Judge for the Western
District of Arkansas. And I'm also appreciative of the support of
Senators Blanche Lincoln and Mark Pryor in recommending my
nomination to the President.

I would like to introduce my family here. I would like for my wife
of 31 years, Kay, to please stand. And we have two sons who could
not be here today, because they cannot miss college classes. Our
son, Christopher Holmes, is in Batesville, Arkansas, watching on
the Webcast; and, our son, Stephen Holmes, is in Fort Smith, Ar-
kansas, watching on the Webcast.

And with that, I will be glad to answer any questions the Com-
mittee may have. Thank you.

Senator FRANKEN. Well, thank you.

[The biographical information follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES

PUBLIC

. Name: State full name (include any former names used).

Paul Kinloch Holmes, 1

. Position: State the position for which you have been nominated.

United States District Judge for the Western District of Arkansas

. Address: List current office address. If city and state of restdence differs from your

place of employment, please list the city and state where you currently reside.
Office: Warner Smith & Harris, PLC

400 Rogers Avenue

Fort Smith, Arkansas 72901

Residence:  Fort Smith, Arkansas

. Birthplace: State year and place of birth.

1951; Newport, Arkansas

. Education: List in reverse chronological order each college, law school, or any other

institution of higher education attended and indicate for each the dates of attendance,
whether a degree was received, and the date each degree was received.

1976 — 1978, University of Arkansas School of Law, Fayetteville; 1.D., 1978
1975 — 1976, University of Arkansas School of Law, Little Rock; no degree

1969 ~ 1973, Westminster College; B.A., 1973

. Emplovment Record: List in reverse chronological order all governmental agencies,

business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions or organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or description.
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2001 — present

Warner Smith & Harris, PLC
400 Rogers Avenue

Fort Smith, Arkansas 72901
Of Counsel (2010 — present)
Partner (2001 - 2009)

1993 — 2001

United States Department of Justice

Office of the United States Attorney for the Western District of Arkansas
6th & Rogers

Fort Smith, Arkansas 72901

United States Attorney

1978 — 1993

Warner & Smith (now Warner Smith & Harris, PLC)
214 North 6th Street

Fort Smith, Arkansas 72901

Partner (1980 — 1993)

Associate (1978 — 1980)

1976 - 1978

Office of the Public Defender of Washington County, Arkansas
Washington County Courthouse

Fayetteville, Arkansas 72701

Investigator (part-time)

Summer 1976
William R. Wilson
Attorney at Law
Little Rock, Arkansas
Summer Law Clerk

Summer 1975

Mangan Rains Ginnaven Advertising Agency
Little Rock, Arkansas

Account Executive

1974

David Pryor, Candidate for Governor of Arkansas
Little Rock, Arkansas

Campaign Aide
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1973 - 1974

Union National Bank
Little Rock, Arkansas
Management Trainee

Other Affiliations

2009 ~ Present

PKH Properties, LLC

400 Rogers Avenue

Fort Smith, Arkansas 72901

Director & Shareholder (uncompensated)

2009 — Present

Fort Smith Symphony Association
5111 Rogers Avenue

Fort Smith, Arkansas 72903
Director (uncompensated)

2000 — Present

Lyon College

2300 Highland Road
Batesville, Arkansas 72501
Director (uncompensated)

1986 — Present

BECH Oil & Gas Company

400 Rogers Avenue

Fort Smith, Arkansas 72901

Director & Sharcholder (compensated)

2002 - 2005

Fort Smith Museum of History
320 Rogers Avenue

Fort Smith, Arkansas 72901
Director (uncompensated)

2002 - 2004

Corporate Chaplaincy Services
423 North 8th Street

Fort Smith, Arkansas 72901
Director (uncompensated)
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1985 - 1988

United Way of Fort Smith
320 South 18th Street

Fort Smith, Arkansas 72901
Director (uncompensated)

1986 - 1989

Arkansas Volunteer Lawyers for the Elderly
2020 West 3rd Street

Little Rock, Arkansas 72205

Director (uncompensated)

1986

Fort Smith Rotary Club
P.O. Box 8193

Fort Smith, Arkansas 72902
President (uncompensated)

- Military Service and Draft Status: Identify any service in the U.S. Military, including

dates of service, branch of service, rank or rate, serial number (if different from social
security number) and type of discharge received, and whether you have registered for
selective service.

I have not served in the military. I registered for the Selective Service upon tumning 18.

. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or

professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

AV Rating, Martindale-Hubbell (1993 — present)
Lawyer of the Year, Arkansas Volunteer Lawyers for the Elderly (1989)
Paul Harris Fellow, Rotary International (1986)

Skulls of Seven, Westminster College, Senior Honorary Society (1972)

. Bar Associations: List all bar associations or legal or judicial-related committees,

selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

American Bar Association

Section on Litigation (2001 -- present)
American Board of Trial Advocates
Arkansas Bar Association

Member, House of Delegates (1983 — 1986)
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Chairman, Natural Resources Law Section (1988 - 1989)
Chatrman, Natural Resources Law Institute (1988)
Arkansas Bar Foundation
Fellow (2005 - present)
Arkansas General Assembly Desegregation Litigation Oversight Committee
Non-Legislative Member (1989 — 1993)
Arkansas Supreme Court Committee on Model Jury Instructions, Civil (2005 - 2009)
Arkansas Volunteer Lawyers for the Elderly
Board Member (1986 — 1989)
Attorney General’s Advisory Committee (1999 ~ 2000)
AGAC Subcommittees
Public Corruption, White Collar Crime and
Financial Litigation (1993 — 2000)
AGAC Domestic Security Working Group (1993 —~ 2000)
National Association of Former United States Attorneys (2001 — present)
Sebastian County {Arkansas) Bar Association
President (1994 - 1995)
United States District Court for the Western District of Arkansas
Member, Federal Practice Committee (1993 — 2001)

10. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

Arkansas, 1978
There has been no lapse in membership.

b. Listall courts in which you have been admitted to practice, including dates of
admission and any lapses in membership. Please explain the reason for any lapse
in membership. Give the same information for administrative bodies that require
special admission to practice.

Supreme Court of the United States, 1982

United States Court of Appeals for the Eighth Circuit, 1978

United States District Court for the Western District of Arkansas, 1978
United States District Court for the Eastern District of Arkansas, 1978
Arkansas Supreme Court, 1978

There have been no lapses in admissions to any court.

11. Memberships:

a. List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 9 or 10 to which
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you belong, or to which you have belonged, since graduation from law school.
Provide dates of membership or participation, and indicate any office you held.
Include clubs, working groups, advisory or editorial boards, panels, committees,
conferences, or publications.

Fort Smith Symphony

Board of Directors (1985 — 1950 & 2009 — present)
Lyon College, Batesville, Arkansas

Board of Trustees (2000 — present)
Fort Smith Museum of History

Board of Directors (2002 ~ 2005)
Corporate Chaplaincy Services

Board of Directors (2002 — 2004)
Hardscrabble Country Club (1989 — 1993 & 1999 — 2004)
Fort Smith Racquet Club (1994 — 1997)
Boy Scout Troop 110 Committee, Central Presbyterian Church (1998 — 2005)
St. Edward Mercy Medical Center

Advisory Board (1991 — 1993)
Westark Area Council, Boy Scouts of America (1991 ~ 1993)
Fort Smith Rotary Club (1978 — 1993)

President (1986)
Leadership Fort Smith (1990)

Alumni Board (1991)
United Way of Fort Smith

Board of Directors (1985 — 1988)

. The American Bar Association's Commentary to its Code of Judicial Conduct

states that it is inappropriate for a judge to hold membership in any organization
that invidiously discriminates on the basis of race, sex, or religion, or national
origin. Indicate whether any of these organizations listed in response to 11a above
currently discriminate or formerly discriminated on the basis of race, sex, religion
or national origin either through formal membership requirements or the practical
implementation of membership policies. If so, describe any action you have taken
to change these policies and practices.

Lyon College is a Presbyterian liberal arts college that did not admit African-
American students until 1964. According to a history written of the college, there
was no written policy of racial discrimination, but the lack of admission of
African-American students until 1964 was probably due to accepted southern
social custom. The college has had a diverse student body since 1964.

Hardscrabble Country Club was founded in the 1920s, and likely had a policy of
discrimination on the basis of race. During my membership, the club had anti-
discriminatory recruitment and membership policies, and had a diverse
membership.
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The Fort Smith Rotary Club was an all men's civic club until 1986. During my
tenure as President of the club in 1986, the board voted to accept women as
members of the club. The club has had a diverse membership since 1986.

The other organizations listed do not, and have not, discriminated on the basis of
race, sex, religion or national origin either through formal membership
requirements or the practical implementation of membership policies.

12. Published Writings and Public Statements:

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including
material published only on the Internet. Supply four (4) copies of all published
material to the Committee.

This list represents the published material I have identified through searches of
my files and internet databases. 1have tried my best to list all of them here,
although there may be some that I have not been able to identify or locate.

Arkansas Practice Series, Arkansas Model Jury Instructions — Civil (2009
Edition) Thomson-West

As a member of the Arkansas Supreme Court Committee on Model Jury
Instructions — Civil, I received assignments to write and edit model jury
instructions for the Arkansas Supreme Court.

b. Supply four (4) copies of any reports, memoranda or policy statements you
prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, give the
name and address of the organization that issued it, the date of the document, and
a summary of its subject matter.

None that I recall or have been able to identify.

c. Supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
behalf to public bodies or public officials.

None that I recall or have been able to identify.
d. Supply four (4) copies, transcripts or recordings of all speeches or talks delivered
by you, including commencement speeches, remarks, lectures, panel discussions,

conferences, political speeches, and question-and-answer sessions. Include the
date and place where they were delivered, and readily available press reports
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about the speech or talk. If you do not have a copy of the speech or a transcript or
recording of your remarks, give the name and address of the group before whom
the speech was given, the date of the speech, and a summary of its subject matter.
If you did not speak from a prepared text, furnish a copy of any outline or notes
from which you spoke.

This list represents the presentations [ have identified through searches of my files
and internet databases. I have tried my best to list all of them here, although there
may be some that 1 have not been able to identify or locate.

May 19, 2006 — CLE presentation on Imumigration Law.
University of Arkansas at Fort Smith

5210 Grand Avenue

Fort Smith, Arkansas 72913

Hand-out attached. I have no transcript of the presentation.

December 2, 2002 — CLE presentation on Healthcare Fraud in Arkansas.
National Business Institute

Little Rock, Arkansas

PowerPoint presentation attached. I have no transcript of the presentation.

September 6, 2002 — Presentation to the Compliance Forum of the Arkansas
Hospital Association on Healthcare Fraud Investigations.

Arkansas Hospital Association

419 Natural Resources Drive

Little Rock, Arkansas 72201

I have no notes or transcript of the presentation.

My presentation to the compliance forum related to my experience in handling
health care fraud cases while I served as the United States Attorney. 1 discussed
federal statutes used to prosecute criminal and civil cases, and statistics related to
health care fraud prosecutions. 1 also discussed federal compliance programs that
were imposed in settlements of criminal and civil cases.

April 2, 2001 — Sebastian County Bar Association

Fort Smith, Ackansas

After my tenure as United States Attorney, [ was asked to speak to the Sebastian
County Bar Association. Attached are notes from which I spoke.

March 7, 2001 — United States Naturalization Ceremony

Fort Smith National Historic Site

301 Parker Avenue

Fort Smith, Arkansas 72901

After my tenure as United States Attorney, I was asked to speak at a
Naturalization Ceremony by the United States Department of Justice, Immigration
Naturalization Service. Attached are notes from which I spoke.
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June 11, 1997 — Fort Smith Rotary Club

Fort Smith, Arkansas

During my tenure as United States Attorney, I was asked to speak to the Fort
Smith Rotary Club. Attached are notes from which I spoke.

February 21, 1996 — Fort Smith Rotary Club

Fort Smith, Arkansas

During my tenure as United States Attorney, I was asked to speak to the Fort
Smith Rotary Club. Attached are notes from which I spoke.

August 9, 1995 — Washington County Bar Association

Fayetteville, Arkansas

During my tenure as United States Attorney, [ was asked to speak to the
Washington County Bar Association. I have no notes or transcript of the speech.

My speech to the Washington County Bar Association primarily covered my
duties and responsibilities as the United States Attorney, and the priorities of the
office in federal criminal prosecution. '

March 23, 1995 — Fort Smith Kiwanis Club

Fort Smith, Arkansas

During my tenure as United States Attorney, I was asked to speak to the Fort
Smith Kiwanis Club. [have no notes or transcript of the speech.

My speech to the Fort Smith Kiwanis Club would have been similar to the speech
that I made to the Fort Smith Rotary Club in 1996. The members of these civil
clubs are not lawyers, and my remarks related to the duties and responsibilities of
the Office of the United States Attorney.

List all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripts of these interviews where
they are available to you.

As United States Attorney, I regularly commented to the media on matters
pertaining to the office. This covered a period from 1993 to 2001. T have located
some of the news articles from LexisNexis and from a personal file. I have
produced as complete a list of these as I could, but it is still possible there are
some I was not able to locate.

Holmes Gets Senators’ Nod as New Judge, Arkansas Democrat-Gazette,
December 17, 2009

Holmes Senators’ Pick for Judgeship, Southwest Times Record, December 17,
2009
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Former U.S. Attorney Says New Sentencing Guidelines Restrict Discretion,
Southwest Times Record, October 7, 2003

Tyson Trial Showed Injustice, Southwest Times Record, April 2, 2003

Lawyer Challenges Legality of Income Tax, Southwest Times Record, August 20,
2001

Motion in Rape Case Denied, Southwest Times Record, December 18, 2000

Vermont Men Go Home for Trial, Arkansas Democrat-Gazette, December 5,
2000

Prosecutors Erred, Says Attorney, Southwest Times Record, November 15, 2000

Feds Won't Pursue Charges in Arson Scam, Southwest Times Record, November
3, 2000

U.S. Attorney to Resign, Southwest Times Record, October 19, 2000

U.S. Attorney Holmes to Quit Post in January, Arkansas Democrat-Gazette,
October 19, 2000

Feds Keep Fraud Suspect from Court, Southwest Times Record, October 12, 2600

2 Arrested in Cocaine Bust Plead Innocent, Arkansas Democrat-Gazette, October
3, 2000

Feds to Pursue Charges in Big Cocaine Bust, Southwest Times Record, September
23, 2000

Feds Step in on Drug Case, Southwest Times Record, August 24, 2000

“Lenient” State Sentence Prompts Federal Charges, Arkansas Democrat-Gazette,
August 24, 2000

Documents Detail Helicopter Trade, Arkansas Democrat-Gazette, August 17,
2000

Drug Arrests End Months of Delving, Arkansas Democrat-Gazette, July 29, 2000

What’s In A Name? More Than You Know, Southwest Times Record, July 24,
2000

Man Sentenced in Artifacts Case, Southwest Times Record, July 5, 2000

10
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Stilley: Tax Case Doomed to Fail, Southwest Times Record, June 5, 2000

U.S. Attorney Leads Nation in Granting Pretrial Diversion, Arkansas Democrat-
Guazette, April 16, 2000

Landowners Left Holding Bag, Arkansas Democrat-Gazette, March 13, 2000

Man Faces Charges of Stealing, Child Exploitation, Arkansas Democrat-Gazette,
March 9, 2000

Greenwood Teacher, 31, Pleads Innocent, Arkansas Democrat-Gazerte, March 8,
2000

Bank’s Foreclosure Unjust, Arkansas Democrat-Gazette, January 10, 2000
ATF Agents to Transfer to FS, Southwest Times Record, December 3, 1999
2 Face Counts in Bust, Arkansas Democrat-Gazette, September 25, 1999

LR Jury Quick to Find Informant Guilty, drkansas Democrat-Gazette, September
14, 1999

Assistant U. S. Attorney Added to Fort Smith, Arkansas Democrat-Gazette,
September 2, 1999

Former Car Dealer, Wife Sentenced, Arkansas Democrat-Gazette, August 21,
1999

Fraud Nets 8 Year Term, Arkansas Democrat-Gazette, August 19, 1999

Ex-Attorney, Whose Car Ignited During Chase, Faces Drug Charges, Arkansas
Democrat-Gazette, July 10, 1999

The Meth Monster, Arkansas Democrar-Gazette, June 6, 1999

Suit Details Allegations, Arkansas Democrat-Gazette, May 13, 1999

Attorney Releases Secret Reports, Arkansas Democrat-Gazette. May 8, 1999
Man Guilty of Cheating Medicare, Arkansas Democrat-Gazette, April 23, 1999
FBI Focus on Ex-Official, 4rkansas Democrat-Gazette, March 30, 1999

Man in Court Afier 13 Years on the Run, Arkansas Democrat-Gazette, January
30, 1999

11
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Voter Fraud Alleged, Arkansas Democrat-Gazette, November 10, 1998

FBI Helps State with Investigation, Arkansas Democrat-Gazette, September 26,
1998

260 Handgun Denials Duds, Arkansas Democrat-Gazette, September 23, 1998

Texas Man Takes Plea of Life in Kidnap Death, Arkansas Democrat-Gazette,
June 24, 1998

Jury: Race Was Reason for Denial of Housing, Southwest Times Record, May 2,
1998

Meth Bust ustrates Drug Trend, Southwest Times Record, January 15, 1998

Indictment is First Under Violence Act, Arkansas Democrat-Gazette, November
8, 1997

DTF Gets Almost $52,000 from Criminals, Northwest Arkansas Times, August
16, 1997

Internet Puts Kiddie Porn at Fingertips, 4rkansas Democrat-Gazette, July 7, 1997

3-Agent Office in Fort Smith to Try to Stem Tide of Aliens, Arkansas Democrat-
Gazette, May 9, 1997

Cocaine in Pickup Nets Charges for 2, drkansas Democrat-Gazette, April 19,
1997

Four Are Accused of Fraud, Arkansas Democrat-Gazette, April 13, 1997

U.S. Trying to Help State as It Takes on Meth Labs, Arkansas Democrat-Gazette,
December 23, 1996

Jury Finds Fraud Trial Pair Guilty, Southwest Times Record, November 16, 1996

Police Happy to Cash in Drug Spoils, Arkansas Democrat-Gazette, November 4,
1996

Former Bank Officer Charged in Loan Scam, Arkansas Democrat-Gazette,
August 10, 1996

Lost-Hand Report, Arkansas Democrai-Gazette, July 13, 1996

Investigator Denies Plot, Arkansas Democrat-Gazette, July 11, 1996

12
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Police Reap Profits from Land Seized from “Peyote Parish,” Arkansas Democrat-
Gazette, June 14, 1996

Fake IDs Flooding Ozarks, Arkansas Democrat-Gazette, March 31, 1996
Whitewater Swamps the FBI, drkansas Democrat-Gazette, March 23, 1996
Untitled, Arkansas-Democrat Gazette, December 2, 1995

Invoice Gets Guilty Pleas in Fraud Case, Arkansas Democrat-Gazette, November
15, 1995

School Case is Legal Shot Heard Round U.S., Arkansas Democrat-Gazette,
October 23, 1995

U.S. to Take Over Prosecution of Drug Case, Arkansas Democrat-Guzelte, June
22, 1995

Laws Take It Easy on lllegal Aliens, Arkansas Democrat-Gazette, June 4, 1995

The UA Drug Scandal: How Arrogance and Deception Trapped the Hogs,
Arkansas Democrat-Gazette, December 4, 1994

U of A Drug Investigation Results in Indictments, Fine, Southwest Times Record,
November 3, 1994

U.S. Attorney Sees “Awesome” Challenge, Arkansas Democrat-Gazette, October
7, 1993

13. Judicial Office: State (chronologically) any judicial offices you have held, including
positions as an administrative law judge, whether such position was elected or appointed,
and a description of the jurisdiction of each such court.

I have not held a judicial office.

a. Approximately how many cases have you presided over that have gone to verdict
or judgment?

i.  Of these, approximately what percent were:

jury trials? _ %; bench trials __ %

civil proceedings? ___ %; criminal proceedings? %

b. Provide citations for all opinions you have written, including concurrences and
dissents.
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¢. For each of the 10 most significant cases over which you presided, provide: (1) a
capsule summary of the nature the case; (2) the outcome of the case; (3) the name
and contact information for counsel who had a significant role in the trial of the
case; and (3) the citation of the case (if reported) or the docket number and a copy
of the opinion or judgment (if not reported).

d. For each of the 10 most significant opinions you have written, provide: (1)
citations for those decisions that were published; (2) a copy of those decisions that
were not published; and (3) the names and contact information for the attorneys
who played a significant role in the case.

e. Provide alist of all cases in which certiorari was requested or granted.

£ Provide a brief summary of and citations for all of your opinions where your
decisions were reversed by a reviewing court or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings. If
any of the opinions listed were not officially reported, provide copies of the
opinions.

g. Provide a description of the number and percentage of your decisions in which
you issued an unpublished opinion and the manner in which those unpublished
opinions are filed and/or stored.

h. Provide citations for significant opinions on federal or state constitutional issues,
together with the citation to appellate court rulings on such opinions. If any of the
opinions listed were not officially reported, provide copies of the opinions.

i. Provide citations to all cases in which you sat by designation on a federal court of
appeals, including a brief summary of any opinions you authored, whether
majority, dissenting, or concurring, and any dissenting opinions you joined.

Recusal: If you are or have been a judge, identify the basis by which you have assessed
the necessity or propriety of recusal (If your court employs an "automatic” recusal system
by which you may be recused without your knowledge, please include a general
description of that system.) Provide a list of any cases, motions or matters that have
come before you in which a litigant or party has requested that you recuse yourself due to
an asserted conflict of interest or in which you have recused yourself sua sponte. Identify
each such case, and for each provide the following information:

a. whether your recusal was requested by a motion or other suggestion by a litigant
or a party 1o the proceeding or by any other person or interested party; or if you
recused yourself sua sponte;

b. abrief description of the asserted conflict of interest or other ground for recusal;

c. the procedure you followed in determining whether or not to recuse yourself;
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d. your reason for recusing or declining to recuse yourself, including any action
taken to remove the real, apparent or asserted conflict of interest or to cure any
other ground for recusal.

I have not served as a judge.

15. Public Office, Political Activities and Affiliations:

a. List chronologically any public offices you have held, other than judicial offices,
including the terms of service and whether such positions were elected or
appointed. If appointed, please include the name of the individual whe appointed
you. Also, state chronologically any unsuccessful candidacies you have had for
elective office or unsuccessful nominations for appointed office.

On September 22, 1993, following confirmation by the United States Senate, [
was appointed by President Clinton as the United States Attorney for the Western
District of Arkansas. Iserved until January 9, 2001,

In 1989, 1 was appointed by Governor Clinton as a non-legislative member to the
Desegregation Litigation Oversight Committee of the Arkansas General
Assembly. I served until my appointment as United States Attorney in September
1993.

In 1977, I was appointed as a Presidential Elector by Governor David Pryor to
vote in the Electoral College for President of the United States.

I have had no unsuccessful candidacies for elective office or unsuccessful
pominations for appointed office.

b. List all memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. If you have ever
held a position or played a role in a political campaign, identify the particulars of
the campaign, including the candidate, dates of the campaign, your title and
responsibilities.

I served as Sebastian County Coordinator for Senator Dale Bumpers, candidate
for re-election to the United States Senate in 1992,

I served as Sebastian County Coordinator for Senator David Pryor, candidate for
re-election to the United States Senate in 1984.

I served as Chairman of the Sebastian County Democratic Committee from 1979
to 1983.

I served as Chairman of the Sebastian County Election Commission from 1979 to
1983.
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I served as Campaign Aide for David Pryor, candidate for governor, in 1974.
16. Legal Career: Answer each part separately.

a. Describe chronologically your law practice and legal experience after graduation
from law school including:

i. whether you served as clerk to a judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;

1 did not serve as a clerk to a judge.
il. whether you practiced alone, and if so, the addresses and dates;
I have never practiced law alone.

iii. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

1978 - 1993

Warner & Smith (now Warner Smith & Harris, PLC)
214 North 6th Street

Fort Smith, Arkansas 72901

Partner (1980 — 1993)

Associate (1978 — 1980)

1993 — 2001

United States Department of Justice

Office of the United States Attorney for the Western District of Arkansas
6th & Rogers

Fort Smith, Arkansas 72901

United States Attorney

2001 — present

Warner Smith & Harris, PLC
400 Rogers Avenue

Fort Smith, Arkansas 72901
Of Counsel (2010 - present)
Partner (2001 - 2009)

iv. whether you served as a mediator or arbitrator in alternative dispute
resolution proceedings and, if so, a description of the 10 most significant

matters with which you were involved in that capacity.

1 bave not served as a mediator or arbitrator.
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b. Descibe:

il.

the general character of your law practice and indicate by date when its
character has changed over the years.

1 began my legal carcer in 1978 as an associate with the law firm of
Warner & Smith. Warner & Smith was a firm of 13 lawyers engaged in
the general civil practice of law. In my early years, I was engaged in a
general litigation practice. 1 also handled federal criminal cases in the
United States District Court when I was appointed by the United States
District Judge to defend Cuban refugees housed at Fort Chaffec, Arkansas.
From 1981 to 1983, I began handling oil and gas litigation and
transactions in addition to my general civil litigation practice. Until 1993,
my practice consisted of general litigation, oil and gas litigation,
environmental litigation, and class-action litigation representing royalty
owners.

From 1993 to 2001, I served as the United States Attorney for the Western
District of Arkansas. 1 had responsibility to prosecute federal criminal
violations with a staff of 13 Assistant United States Attorneys. During my
tenure, the United States Attorney’s Office indicted 125 to 150 felony
criminal cases each year. In addition to making decisions and supervising
the office, I carried a caseload and tried two jury trials a year. [ also
briefed and orally argued those cases at the United States Court of Appeals
for the Eighth Circuit. Iserved on the Attomey General’s Advisory
Committee (AGAC) for two years. I also served on the AGAC
Subcommuittees on Public Corruption, White Collar Crime, and Financial
Litigation for eight years.

From 2001 to the present, I have engaged in the private practice of law in
the areas of criminal and civil litigation. T have represented corporations
and individuals in criminal cases involving immigration and
environmental violations. I have handled two of the largest immigration
cases in the United States. I have also handled corporate internal
investigations involving criminal and civil matters. In my civil practice, 1
have handled business litigation involving commercial disputes.

your typical clients and the areas at each period of your legal career, if
any, in which you have specialized.

In the early years of my practice, my general civil litigation involved
representation of corporations and individuals in oil and gas litigation. 1
was involved in several royalty owner class action lawsuits involving
“take or pay” gas purchase contracts. I also represented small businesses
and individuals in commercial litigation.
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As United States Attorney, I represented the United States of America in
primarily criminal cases, and some civil matters.

Since my return to private practice in 2001, I have represented
corporations and individuals on federal criminal and civil violations. I
have also handled commercial litigation for small businesses and
individuals. My federal criminal experience has been in the area of white
collar crime.

Describe the percentage of your practice that has been in litigation and whether
you appeared in court frequently, occasionally, or not at all. If the frequency of
your appearances in court varied, describe such variance, providing dates.

I estimate that 80% of my civil and criminal practice involved litigation. During
all stages of my career, [ have appeared in court frequently. Ihave tried 33 jury

trials, and a significant number of non-jury trials. My civil litigation experience

includes motions and hearing, as well as trials.

i. Indicate the percentage of your practice in:
1. federal courts: 80%
2. state courts of record: 20%
3. other courts:
4. administrative agencies:

ii. Indicate the percentage of your practice in:
1. civil proceedings: 50%
2. criminal proceedings: 30%

State the number of cases in courts of record, including cases before
administrative law judges, you tried to verdict, judgment or final decision (rather
than settled), indicating whether you were sole counsel, chief counsel, or associate
counsel.

I have tried 33 jury cases to verdict or judgment, primarily as lead counsel, with
the assistance of co-counsel in certain cases. | have also tried a number of non-
jury cases and bench trials.

i. What percentage of these trials were:
1. jury: 80%
2. non-jury: 20%

Describe your practice, if any, before the Supreme Court of the United States.
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the Supreme Court in connection with your
practice.
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1 represented the plaintiff in a declaratory judgment action over insurance
coverage for clean-up costs incurred pursuant to a consent decree between the
plaintiff and the U.S. Environmental Protection Agency. The United States Court
of Appeals for the Eighth Circuit affirmed the district court’s order ruling against
the plaintiff. The plaintiff filed a petition for Writ of Certiorari to the United
States Court of Appeals for the Eighth Circuit. The petition for Writ of Certiorari
was granted. The judgment was vacated and remanded for further consideration.
After the remand and further consideration, the district court’s order was affirmed.
Parker Solvents Company, Inc. v. Royal Insurance Companies of America, 950
F.2d 571 (8th Cir. 1991), rev’d, 502 U.S. 801 (1991). The brief filed with the
Supreme Court of the United States is supplied.

17. Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, whether or not you were the attorney of record. Give the citations, if the cases
were reported, and the docket number and date if unreported. Give a capsule summary of
the substance of each case. Identify the party or parties whom you represented; describe
in detail the nature of your participation in the litigation and the final disposition of the
case. Also state as to each case:

a. the date of representation;

b. the name of the court and the name of the judge or judges before whom the case
was litigated; and

c. the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

1. Untted States v. Robert Hash, Tyson Foods, Inc., et al, Case No. 4:01-CR-61. United
States District Court, Eastern District of Tennessee, Hon. R. Allan Edgar; July 2001 —
March 2003.

I represented Robert Hash, who was a corporate vice president of Tyson Foods, Inc.
Mr. Hash was the highest corpotate executive indicted for violation of criminal
immigration laws in a 37-count indictment. Mr. Hash was charged with criminal
violations that carried a five-year mandatory minimum sentence if he was convicted.
There were four other company employees charged in the indictment. Two of the co-
defendants pled guilty before trial and testified against Mr. Hash and the remaining
co-defendants. After a trial lasting seven weeks, Mr. Hash and the co-defendants
were acquitted of all charges in the indictment.

Co-Counsel representing Tyson Foods, Inc. was Thomas C. Green, Sidley Austin
LLP, 1501 K Street N.W., Washington, D.C. 20005; 202-736-8000.
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Co-Counsel representing Keith Snyder was Kenneth R. Shemin, Shemin Law Firm,
PLLC, 3333 Pinnacle Hills Parkway, Suite 603, Rogers, Arkansas 72758; 479-845-
3305.

Co-Counsel representing Gerald Lankford was Robert M. Adler, Nossaman LLP,
1666 K Street N.W., Suite 500, Washington, D.C. 20006; 202-887-1400.

Opposing counsel was John P. MacCoon, United States Attorney’s Office, 1110
Market Street, Chattanooga, Tennessee 37402; 423-752-5140.

. United States v. Wal-Mart Stores, Inc., Case No. 1:CV-05-0525. United States

District Court, Middle District-of Pennsylvania, Hon. Yvette Kane; October 2003 —
May 2005.

I represented Wal-Mart Stores, Inc. in a criminal investigation by the United States
Attorney’s Office for the Middle District of Pennsylvania regarding alleged violations
of criminal immigration laws. The government’s investigation involved alleged
criminal violations at Wal-Mart stores in 20 states. During the course of the Grand
Jury investigation, [ negotiated a settlement agreement with the United States
Attorney to resolve all criminal and civil violations against the company. In a global
settlement binding all United States Attorneys' Offices, the United States agreed not
to bring criminal charges against Wal-Mart Stores, Inc. Wal-Mart Stores, Inc. entered
into a consent decree and agreed to implement a corporate compliance program, and
paid an $11 million civil penalty to the Department of Homeland Security. The
settlement was approved by the district court.

Co-Counsel was James J. West, James J. West, LLC, 105 North Front Street, Suite
205, Harrisburg, Pennsylvania 17101; 717-233-5051.

Opposing counsel were Martin C. Carlson and Wayne P. Samuelson, United States
Attorney’s Office, 228 Walnut Street, Suite 220, Harrisburg, Pennsylvania 17108;
717-221-4482.

. Wal-Mart Stores, Inc. v. Thomas M. Coughlin, 369 Ark. 365, 255 S.W.3d 424

(2007). Circuit Court of Benton County, Arkansas, Hon. Jay T. Finch; July 2005 ~
August 2007.

I represented Wal-Mart Stores, Inc. in a corporate investigation involving misconduct
of a corporate executive who was a member of the Board of Directors of the
company. The corporate officer pleaded guilty to federal criminal violations. I also
represented Wal-Mart Stores, Inc. in the civil litigation in the Circuit Court of Benton
County, Arkansas, to set aside a retirement agreement based on fraudulent
inducement. The circuit judge ruled against Wal-Mart Stores, Inc., and the case was
reversed on appeal by the Arkansas Supreme Court. The case was settled after it was
remanded for trial. I primarily handled the corporate investigation, and the trial court
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hearings before the appeal. Gibson, Dunn and Crutcher primarily handled the appeal
and subsequent settlement after remand.

Co-counsel were Thomas E. Holiday and Theodore J. Boutrous, Jr., Gibson, Dunn &
Crutcher LLP, 333 South Grand Avenue, Los Angeles, California 90071; 213-229-
7000; Michael J. Mills, Gettman & Mills LLP, 10250 Regency Circle, Suite 200,
Omaha, Nebraska 68114; 402-391-6500.

Opposing counsel were W. H. Taylor, Taylor Law Partners LLP, 303 East Millsap
Road, Fayetteville, Arkansas 72703; 479-443-5222; and William W. Taylor, 111,
Zuckerman Spaeder LLP, 1800 M Street N.W., Suite 1000, Washington, D.C. 20036;
202-778-1810.

. United States v. Leslie Isben Rogge, Case No. CR-86-10004-01. United States

District Court, Western District of Arkansas, Hon. Harry F. Barnes; May 1996 ~
Angust 1997.

Leslie Isben Rogge was indicted for bank robbery in 1986 and was a fugitive on the
FBI’s Ten Most Wanted List for over ten years. Rogge was captured in Guatemala
and returned to the Western District of Arkansas for trial. As United States Attorney,
T handled the trial that resulted in the conviction of Leslie Rogge, who was sentenced
to 25 years in prison. The case presented a challenge because the trial occurred ten
years after the bank robbery, and was based primarily on eye-witness identification
by bank employees.

Opposing counsel was George Lucas, Federal Public Defender's Office, 3739 Steele
Boulevard, Room 280, Fayetteville, Arkansas 72701; 479-443-1904.,

. United States v. James Dale Barnes, 208 F.3d 218 (8th Cir. 2000) (unpublished

opinion). United States District Court, Western District of Arkansas, Hon. H.
Franklin Waters; January 1998 — March 2000.

James Dale Barnes was indicted for money-laundering in connection with defrauding
a federal healthcare program. Barnes was the owner of a home health agency in
Springfield, Missouri. Bames defrauded the United States Department of Human
Services of $2.2 million through the submission of false cost reports, and he
laundered funds through structured transactions at banks in Arkansas. As United
States Attorney, I handled the grand jury investigation, indictment, and trial of the
case. Barnes was convicted on all counts after a one week trial and was sentenced to
prison for approximately eight years.

Opposing counsel was Michael Baker, 3432 Culpepper Ct., Springfield, Missouri;
417-883-5340.

. Stewman v, Mid-South Wood Products of Mena, Inc. and Ehlco Liquidating Trust,

993 F.2d 646 (8th Cir. 1993). United States District Court, Western District of
Arkansas, Hon. Jimm Larry Hendren; May 1991 — June 1993,
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I represented the Ehlco Liquidating Trust whose predecessor was the owner of a
wood manufacturing plant. Ten years after the plant was sold, it became an EPA
Superfund site and the Ehlco Liquidating Trust was established to manage the EPA
Superfund site for 30 years. The Ehlco Liquidating Trust was sued by surrounding
land owners claiming contamination of their property from the wood manufacturing
plant. The Plaintiffs’ claims were based on the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA), and common law claims of
trespass and nuisance. The Ehlco Liquidating Trust was the “deep pocket” in the
litigation. The case was tried in federal court for ten days and resulted in a jury
verdict for the Ehlco Liquidating Trust and its co-defendant. The case was affirmed
on appeal by the United States Court of Appeals for the Eighth Circuit.

Co-Counsel representing Mid-South Wood Products of Mena, Inc. was William P.
Thompson, Thompson and Llewellyn, P.A_, 412 South 18th Street, Fort Smith,
Arkansas 72901; 479-785-2867.

Opposing counsel was Robert D. Ridgeway, 127 Hawthorne Street, Hot Springs,
Arkansas 71901.

. Kuykendall v. Arkla, Inc., Case No. 89-2107. United States District Court, Western

District of Arkansas, Hon. H. Franklin Waters; April 1989 ~ July 1991.

1 represented royalty owners in a class action lawsuit over a gas purchase contract in
Franklin County, Arkansas. I represented the royalty owners along with other
counsel. The royalty owners were being paid at a rate of 16 cents on gas sold which
had a current market value of over three dollars. The lessee and the gas purchaser
claimed that the lease was subject to a life of the lease gas purchase contract that
fixed the price at 16 cents until depletion of the gas wells. Afier several years of
litigation, I negotiated a settlement with the defendants that resulted in an increase in
royalties for the royalty owners from 16 cents to the market value of the gas. The
settlement of the class action lawsuit was approved by the district court.

Co-counsel were Douglas O. Smith, Jr. of Wamer Smith & Harris, PLC, 400 Rogers
Avenue, Fort Smith, Arkansas 72901; 479-782-6041; Bradley D. Jesson and Rex
Terry of Hardin, Jesson & Terry PLC, 5000 Rogers Avenue, Suite 500, Fort Smith,
Arkansas 72903; 479-452-2200; and Lonnie C. Turner, 801 East Commercial Street,
Ozark, Arkansas 72949; 479-667-2155.

Opposing counsel was Jerry L. Canfield, Daily & Woods PLLC, 58 South 6th Street,
Fort Smith, Arkansas 72902; 479-782-0361; and E. J. Ball (now deceased).

. Klein v. Jones, 980 F.2d 521 (8th Cir. 1992). United States District Court, Western

District of Arkansas, Hon. Morris S. Arnold; June 1990 — July 1993.
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I represented royalty owners along with other counsel in a class action lawsuit over
the “take or pay” provisions of a gas purchase contract. The royalty owners were
seeking a share of the proceeds from the settlement of a "take or pay" gas purchase
contract between the lessee and the gas purchaser. The royalty owners claimed that
the lessee should pay royalty on the $100 million in proceeds it received from the
settlement of a"take or pay” gas purchase contract. The case was tried in a bench
trial, which resulted in a judgment for the defendants. The case was appealed to the
United States Court of Appeals for the Eighth Circuit, which reversed and remanded
the case for a second trial in accordance with the opinion from the court of appeals.
The case was remanded after | became the United States Attorney for the Western
District of Arkansas; therefore, I did not participate in the second trial and subsequent
settlement. Co-counsel successfully handled the case, which resulted in a settlement
of approximately $10 million for the royalty owners.

Co-counsel were Douglas O. Smith, Jr. of Warner Smith & Harris, PLC, 400 Rogers
Avenue, Fort Smith, Arkansas 72901; 479-782-6041; Bradley D. Jesson and Rex
Terry of Hardin, Jesson & Terry PLC, 5000 Rogers Avenue, Suite 500, Fort Smith,
Arkansas 72903; 479-452-2200; and Lonnie C. Turner, 801 East Commercial Street,
Ozark, Arkansas 72949; 479-667-2155.

Opposing counsel were Jerry L. Canfield, Daily & Woods PLLC, 58 South 6th Street,
Fort Smith, Arkansas 72901; 479-782-0361; and Mark Moll, Jones, Jackson & Moll
PLC, 401 North 7th Street, Fort Smith, Arkansas 72901; 479-782-7203.

. United States v. George’s, Inc., Case No. 09-5069-CV-SW-Red. United States

District Court, Western District of Missouri, Hon. Richard E. Dorr; May 2007 —
August 2009,

I represented George’s, Inc. on alleged criminal immigration violations resulting from
a work-site enforcement action by the Office of Immigration & Customs Enforcement
(ICE) in 2007. George’s, Inc. owned and operated a poultry processing facility in
Cassville, Missouri. ICE arrested employees at the plant who were undocumented
aliens. The United States Attorney's Office conducted an investigation of the
employment practices at the Cassville plant. I negotiated a settlement agreement with
the United States Attorney to resolve the case on a civil basis. The company agreed
to implement a corporate compliance program, and paid a $450,000 civil penalty to
the Department of Homeland Security. The settlement was approved by a consent
decree by the district court.

Co-counsel was W. H. Taylor, Taylor Law Partners LLP, 303 East Millsap Road,
Fayetteville, Arkansas 72703; 479-443-5222.

Opposing counsel was Gary K. Milligan, United States Attorney’s Office, 901 St.
Louis Street, Suite 500, Springfield, Missouri 65806; 816-426-3122.
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10. Swaim v. Stephens Production Company, 359 Ark. 190, 196 S.W.3d 5 (2004).
Circuit Court of Franklin County, Arkansas, Hon. John S. Patterson; August 2003 —
October 2004.

Along with co-counsel, I represented royalty owners who claimed they were entitled
1o increascd royalties based vpon accretion of lands along the Arkansas River. The
defendant claimed that the mineral owners were not entitled to the benefit of accreted
lands, although the surface owners did acquire title to accreted land under settled law.
The title to the minerals had been previously severed from the surface ownership.
The trial court ruled in favor of the lessee on summary judgment. The royalty owners
appealed to the Arkansas Court of Appeals, and the case was certified to the Arkansas
Supreme Court as an issue of first impression. The Arkansas Supreme Court held
that minerals rights accreted with surface rights, and the royalty owners were entitled
to the benefit of accreted lands, which increased their royalty payments. The
Arkansas Supreme Court reversed the trial court and ordered that judgment be entered
for the royalty owners.

Co-counsel was Lonnie C. Turner, 801 East Commercial Street, Ozark, Arkansas
72949; 479-667-2155.

Opposing counsel was Thomas A. Daily, Daily & Woods PLLC, 58 South 6th Street,
Fort Smith, Arkansas 72902; 479-782-0361.

18. Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe fully the nature of your participation in these activities. List
any client(s) or organization(s) for whom you performed lobbying activities and describe
the lobbying activities you performed on behalf of such client(s) or organizations(s).
{(Note: As to any facts requested in this question, please omit any information protected
by the attorney-client privilege.)

My most significant legal activities can be described in two parts. The first part would be
my private practice from 2001 to the present. I have represented corporations and
individuals in white collar crime involving immigration violations. Shortly after leaving
the United States Attorney’s Office, I was retained by Tyson Foods, Inc. to represent a
corporate executive who was later indicted on criminal immigration violations in the
Eastern District of Tennessee. The corporate executive had management responsibility
for poultry facilities in the eastern part of the United States. The government’s four-year
investigation included over 400 undercover audio tapes and 27 undercover video tapes.
The case involved intense trial preparation. While the company was also charged, the
corporate executive faced a five-year mandatory minimum sentence if convicted. The
case was tried for seven weeks, and the corporate executive was acquitted.

After the Tyson Foods, Inc. case, I represented Wal-Mart Stores, Inc. in a criminal
immigration case in the Middle District of Pennsylvania. In October 2003, the
government carried out an immigration raid involving 62 stores in 20 states, and executed
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search warrants at the corporate headquarters. The government initiated a grand jury
investigation. The corporate investigation took over one year. The company reached a
civil settlement and the government agreed not to charge the company with criminal
violations. Wal-Mart Stores, Inc. implemented a compliance program and paid an $11
million civil penalty. I was the lead counsel along with other counsel. I negotiated the
settlement, which was a global criminal and civil settlement binding all United States
Attorneys” Offices.

The Tyson Foods, Inc. case and the Wal-Mart Stores, Inc. case were two of the largest
immigration cases in the United States. Since that time, I have represented other
companies and individuals in criminal immigration cases in the United States.

The second part of my significant legal activities involved my tenure as the United States
Attorney for the Western District of Arkansas. [ established white collar crime as the top
priority of the office during my tenure. [ believed that white collar crime needed 1o be
prosecuted because state court prosecutors did not have the time or resources to handle
that type of case. White collar criminal cases take a long time to develop and prosecute.
I coordinated federal law enforcement agencies in investigating and prosecuting white
collar crime. The office increased the case load of white collar cases in addition to other
federal criminal offenses.

I have not performed lobbying activities on behalf of a client or organization.

19. Teaching: What courses have you taught? For cach course, state the title, the institution
at which you taught the course, the years in which you taught the course, and describe
briefly the subject matter of the course and the major topics taught. If you have a
syltabus of each course, provide four (4) copies to the committee.

1 have not taught any courses during my legal career.

20. Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers, clients or
customers. Describe the arrangements you have made to be compensated in the future
for any financial or business interest.

I am a participant in the Warner Smith & Harris, PLC Pension and Profit Sharing Plan. If
confirmed, I will terminate my interest in the plan, and the benefits will be rolled over
into a qualified retirement account.

21. Qutside Commitments During Court Service: Do you have any plans, commitments,
or agrecments to pursue outside employment, with or without compensation, during your
service with the court? If so, explain.

1 have no plans, commitments or agreements to pursue outside employment, with or
without compensation, during my service with the court.
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22. Sources of Income: List sources and amounts of all income received during the calendar
year preceding your nomination and for the current calendar year, including all salaries,
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items
exceeding $500 or more (if you prefer 1o do so, copies of the financial disclosuare report,
required by the Ethics in Government Act of 1978, may be substituted here).

See attached Financial Disclosure Report.

23. Statement of Net Worth: Please complete the attached financial net worth statement in
detail (add schedules as called for).

See attached Net Worth Statement.

24, Potential Conflicts of Interest:

a. Identify the family members or other persons, parties, categories of litigation, and
financial arrangements that are likely to present potential conflicts-of-interest
when you first assume the position to which you have been nominated. Explain
how you would address any such conflict if it were to arise.

If confirmed, I will carefully review and address any real or potential conflicts in
accordance with the Code of Conduct for United States Judges and all laws, rules
and practices governing such circumstances. This includes cases involving
former partners and associates at my law firm, and former clients that I have
represented. I would not handle any case that was prosecuted or under
investigation while I served as United States Attorney for the District to which I
have been nominated, though the passage of time should mean there will be few
of those cases.

b. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern.

I confirmed, I will handle all matters involving actual or potential conflicts of
interest through the careful and diligent application of Canon 3 of the Code of
Conduct for United States Judges as well as other relevant Canon and statutory
provisions.

25. Pro Bono Work: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of
professional prominence or professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities,
listing specific instances and the amount of time devoted to each.

1 became involved with Arkansas Volunteer Lawyers for the Elderly (AVLE) after it was
formed in 1985. This is a state-wide organization for which I served as a member of the

26
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Board of Directors from 1986 to 1989. I received the Lawyer of the Year Award from
AVLE in 1989 for the handling of a property dispute that resulted in a jury trial for the
AVLE client. I continued to handle AVLE cases until I became the United States
Attorney in 1993.

Throughout my 31 years of private practice, | have regularly and frequently performed
legal services at no charge or on a reduced-fee basis for financially disadvantaged people.
1 have had clients during my private practice who have never had the ability to pay legal
fees, and I have continued to represent these individuals when they needed assistance. 1
have performed legal work for charitable organizations that do not have funds to pay for
legal services.

26. Selection Process:

a. Please describe your experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to your nomination and
the interviews in which you participated). Is there a selection commission in your
jurisdiction to recommend candidates for nomination to the federal courts? If so,
please include that process in your description, as well as whether the commission
recommended your nomination. List the dates of all interviews or
communications you had with the White House staff or the Justice Department
regarding this nomination. Do not include any contacts with Federal Bureau of
Investigation personnel concerning your nomination.

In February 2009, I wrote Senator Blanche Lincoln and Senator Mark Pryor
indicating my interest in the position of United States District Judge upon Judge
Robert T. Dawson taking Senior Status. In the summer of 2009, 1 visited with
Senator Blanche Lincoln and Senator Mark Pryor by telephone. In December
2009, Senators Lincoln and Pryor both called me to tell me they intended to send
my name to the White House as their recommendation for the District Judge
position.

Since January 2010, T have been in contact with pre-nomination officials from the
Department of Justice. On March 2, 2010, 1 interviewed with attorneys from the
White House Counsel’s Office and the Department of Justice in Washington, D.C.
The President submitted my nomination to the Senate on April 28, 2010.

b. Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any currently pending or specific case, legal issue or question
in a manner that could reasonably be interpreted as seeking any express or
implied assurances concerning your position on such case, issue, or question? If
s0, explain fully.

I have had no such communications.

27
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yryT FINANCIAL DISCLOSURE REPORT e e o
in Government Aet o)
Rov. 12008 NOMINATION FILING (5 E.5.C. app. §§ 101-114)
1. Person Reporting (last mame, fret, middfc fnitial) 2, Court or Organization 3, Date of Report
Holmes, 71T, Poul K. United States District Court Western District of Arkansas 04/26/2010
4. Title (Article T71 judges indicate nefive or scrior status; Sa. Report Type {check appropriaic type) 6. Reportiug Pevlad
‘magistrate judges indicats full- or part-time)
Nomisation, Date 47282010 1172009
District Judge- Nominee D Initin} D Amuat D Final o
/3172010
5. ] Amended Report
7. Chambers or Oiffce Address 8. On the basts of the information contained in this Repert and any
raodificatlovs pertaining thereto, i is, In my opinton, in compiiance
30 South 6th Street swith applicable taws and reguintions,
Fort Smith, Arkansas 72901
Reviewing Officer Date,
IMPORTANT NOTES: The instructions accompnnying this form must be followed, Complete all parts,
checking the NONE box for each part where you have no reporiable information, Sigit on last page.

L. POSITYONS. (Reponing individunt only; see pp, 9-13 of filing Instrasdions.}
[:] NONE (No reportable positions.)

POSITION o) JON/ENTIT!
1, Of Counsel ‘Warmer, Smith & Herris, PLC
2. Partner Warner, Smith & Haris, PLC
3. Direetor PKH Properties, LLC
4. Director BECH Oil & Gas Company
5. Trustee Lyoa College
6. Director Fort Smith Symphony Assoelation

Y. AGREEMENTS., theporting imitvidual onty; see pp. 14-16 of filing instriscslons)
D NONE (No reportable agreements.)

DATE PARTIES AND TERMS
1.2010 ‘Wamer, Smith & Harris, PLC- Of Counsel Agrecment '
2.2009 ‘Warner, Simith & Harris, PLC- Partoesship Agreement
3, 2009-2010 ‘Warner, Smith & Haris, PLC- Pension and Profit Sharing Plan
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FIN AN CI AL DISCLOSURE REPORT Name of Person Reporting Dato of Report
Page 2 of 10 Holmes, II1, Pawl K. 04/26/2010

HI. NON-INVESTMENT INCOME. (reporing individuat and sponse; see pp. 17:24 of fling insteuctions.)
A. Filer's Non-Investment Income
D NONE (No reportable non-investment income.)

DATE 13) TYPE INCOME
{yours, not spouse’s)

1. 2010 Warner, Smith & Harris, PLC- atoey's fees $70,000.00
2.2008 Warner, Smith & Haris, PLC- partnership $379,463.00
3.2008 Wamer, Suiith & Hards, PLC- partnership $556,393.00
4.
B. Spouse's Non-Investment Income - i yon were amrried during any portion of the reporting year, conplete this section.
{Dollar amont not required except for honoraria.}
D 'NONE (No reportable non-investment income.)

DATE SOURCE AND TYP
12010 Fort Smith Public School District- substitute teaching
2.2009 Fort Smith Public School District- substitute feaching
3
4,
IV. REIMBURSEMENTS - lodging, food,
(Inclides hiose to spouse and dependent childsen; sea pp. 2527 of fiing Insiructions.)
D NONE (Mo reporeable reimbursements. }

SOURCE DATES LOCATION PURPOSE ITEMS PAID OR PROVIDED

1. Excrapt
2.
3.
4.
5.
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FINANCIAL DISCLOSURE REPORT Name of Persan Reparting

Dte of Report

Page 3 of 10 Holmes, 1T, Pani K. 0412602010
V. GIETS. uctudes those to spowse and dependent childvens see pp 28-31 of filtng instracrions,)
D NONE (No reportable gifis.}
SQURCE DESCRIPTION VALUE
i, Exempt
2
3
4.
.
VY. LYABILITYES. tinctuies those of spouse and dependent chitiren see pp, 32-33 of fitng i
NONE (No reportable Habilities.)
CREDITOR DESCRIPTION YALUE CORE
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FINANCIAL DISCLOSURE REPORT Name of Person Regorting Date of Report
Page 4 of 10 Holmes, TIT, Paul K. 04/2672010
VIL INVESTMENTS and TRUSTS - income, rabre, transacrions @nchues those of sponse and dependent chitdrens see pp. 34-60 of filtng instescitons,)
D NONE {No reportable income, assets, or transactions,)
- R B. [ D.
Destription of Assets Income during Gross value at end of Transactions during reporting peciod
(including trust assets) reporting period reporting period
uy @ @ @) 6] @ (0] “ [
Place "(X)" after cach asset Amount | Type{sg. | Vale Value Type (o.gr Date | Value | Gain Kdentily of
exempt Som prior disclosre Codel | div,rent, | Code2 | Method buy, self, Month - | Code2 | Code 1 buyeriselier
AW | orin) | @P) | Coded | redemaption) Dy | (P | (AW (if peivate
Qw transaction}
1. ABFS Commen B Dividend L T Exempt
2. CHS Commen Nane ¥ T
3. CNP Common A Dividend H T
4,  COP Common B Dividend L T
5. FDXCommon A Dividend L T
6, DBRN Common None H T
7. GE Commwon B Dividend K T
8 HD Common 8 Dividend L T
9. HIG Common A Dividend K T
10.  HPQ Common B Dividead M T
., HOT Common A Dividend i T
12, IBKC Conunon B Dividend [ T
13, INTC Common A Dividend K T
14, JBHT Common A Dividend L T
15, NI Commen B Dividend K T
16.  MHS Common None K T
7. MON Common A | Dividend K T
. avoume Galn Code: 51,000 o s B=51,001 - 52,500 € 82,501 - 35,000 55001 - $15,000 E-$15001 - 550000
{Scr Colmmve B sod DAY T 558,081 - $100,000 G =3100,001 - $1,000,000 WS ~$1,000,801 - 55,000,000 H2 =Mors than 53,000,000
2. Vohue Codes. J 515,008 or less K=315,001 - $50,000 L =$50,001 - $100,000 M =5100,001 - §250,000
(See Colwnas C1 st D3} N 5250001 - $300,000 0-$500,001 - 31,000,000 £§451,000,001 - $5,00,000 285,000,001 - 525,000,000
P3=525,000,001 - $56,000,000 P mMore then $30.000,000
3. Vadue Mctbod Codes Q=Appraisal R =Coxt (Res! Estote Only} B =Asscssmont. ¥ =Cagh Market
{Sex Cobuma C2) 1 =Bock Vshic V =Other W Bstimoted
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FINANCI A I DISCLOS URE REPOR’K‘ Narmie of Person Reporting Date of Report
Page 5 of 10 Holmes, I, Paul K. 04/26/2010
VIL INVESTMENTS and TRUSTS — tuoun wine, sransactions (Fnctudes those of spouse and dependent chitven; see pp. 34-60 of fling instructions,)

D NONE (No reportable income, assels, or transactions.)
A B. < T B,
Description of Assets Tneome during Gross vatue at end of Transactions during reportiog period
(incinding trust asseis) Teporting period reponting period
[0 @ [C] () [0} @ &) ) &)
Place "{X)" after each asset Amount | Type{eg. | Vale Valoe Type {eg. Date | Vale | Gain Identity of
sxempt from prior disclosure Codet | div., rem, Code2 | Method buy, seli, Month - | Code2 | Code 1 buyerisclier
(AH) ornt) o) Code 3 redemption) Day or 1A (if private
QW transsction}
{8,  MSFT Common B Dividend M T
19, NUE Comnon c Dividend L T
20, PFE Common D Dividend M T
21, RF Common None ¥ T
22.  RIG Common None K T
23, SLB Common B Dividend M T
24. SO Common c Dividend L T
25. T Common A Dividend H T
26, WMMVY Common A Dividend X T
27. WMT Common o Dividend N T
28.  Vanguard Total Stock Index Fund B Dividend M T
29, Vangeard Extended Market Index Fund A Dividend I T
30, Vanguard Growth Index Fund A Dividend L T
31, Vangused Capital Opportunity Fund A Dividend M T
32, Vanguard Developed Markets Index Fund A Dividend M T
33,  Vangurd Tofal int. Stock Index Fund A Dividend K T
34, Vanguard Inter-Term Inv, Grade Fond B Dividend L T
1. bacome Gain Cotes: A51,000 or sy 551,001 - 32,500 52,501 - 33,000 D+55,001 - 313000 E-Si5001 850000
{See Coluams B and D) F=$50,001 - $100,000 G =$100.001 - 31,000,000 11 =$1,000,001 - $5,000.0008 H2 ~Mocs than §5,000,008
2. Vahue Codes 3515000 oo besn. K -$15,001 - $50,000 L =550,001 - $100,000 M =§100,001 - $150,000
(o Cohamos Ct and D3) N~§250,001 - $300,008 05500001 - $1,000,000 P1 51,300,001 - $3,000,000 255,000,001 - $25,000,000
32$25,000,001 - $50,000.000 P4 =More thaa §50,000,000
3. Value Method Codea GAppreisal R ~Cost (Real Esiste Only} S =Asscssment T =Cash Morkss
{Sve Colsan C2) U ~Book Value V ~Other W =Estimated
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FINANCIAL DISCLOSURE REPORT Name of Person Reporting Date of Report
Page6of 10 Fotmes, 1L, Paul K, 0472612010
VIL INVESTMENTS and TRUSTS - incone, vatuc, transactions (inchudes those af sponse ond dependent ciilldrens sce pp. 3468 of filing instructions.)

D NONE (No reportable income, assets, or transactions.) -
TR T B. . D.
Description of Assets Tncome during Gross value at end of Transactions during reponting period
{including trust assets) veporting peried Teponting period
[0 @ o @ 0] @ &) @) )
Place "(X)" after sach asset Amosnt | Type{eg, | Value Value Type (€8, Date | Vale | Gaiv Hentity of
exempt from prior disclosure Codel | iy, rent, Code2 | Method buy, seif, Month - | Code2 | Code } Duyeriselier
A1 orinty [:523 Code 3 redemption} Day (P | (A {if private
QW transaction)
35.  Vanguerd Inflation-Protect Sec. B Dividend L T
36,  Vanguard Inter-Term Tax Exempt Tnv. C Tnterest L T
37.  Fidelity Int. Musi Income Fund D Intercat M ¥
38, MFS Investors Trusi-A Fund A | Dividend X T
39, T.Rows Price Growth Stock Fund A Dividead K T
40. T. Rowe Price Personat Strategy Growth A Dividend K T
Fund
41, T.Rowe Price New Horizons Fund None I T
42.  T.Rowe Price International Stock Fued B Divideod L T
43, U. 8. Treasury Notes D Interest L T
44.  First National Bank of Fort Swith
45, -First National Money Mkt Fund A Interest 3 T
46.  -First National Acet. A Interest L T
47.  Schwab Cash Reserves A Tnterest K T
48. T.Rowe Price Tax-Exempt Mocey Mkt, Fu A Interest 18 T
nd
49, Vanguard Tax-Exempt Moncy Mikt. Fund B Interest Q T
50.  Vanguard Prime Money Mkt Fund A Interest L T
St ¥idelity Municipat Moncy Mit, Pund A Inferest M T
1. Incomme Gain Codes: A=51,000 or less 851,001 - 52,500 ©=52,501 - §3,000 D=$5001 - $15,000 E=$15,001 - $50,000
{See Celurns B and DY F~350.001 - 100,000 G=$100,081 - $1,000,000 HI~81,000,001 - $5,000,000 H2 =Mort in 5,000,000
2 Value Codes Ie515. 000 arless K 515001 - 350,000 £.=$50,001 - $100,080 M =$100,001 - 530,000
{Seo Cotimns C1 408 D3) N-5250,001 - £500,000 0-3500001 - $1,000,00 P3=51,000,601 - $5,000,000 P2=55.000,001 - 325,000,000
3 525,060,081 - $50,00,000 Pé=More than $50,000.000
3. Value Mothod Codes Q =Apprsisal R=Cost (Real Esinte Only) § =Assesoment T =Cash Markst
{See Columa C2) U «Book Vatue V=Other W Estimaicd
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FINANCIAL DISCLOSURE REPORT Name ol Preson Reporting Date of Report
Page 7 of 10 Holmes, HT, Pnul K. 04/26/2010
V. INVESTMENTS and TRUSTS - income, value, tsansactions (Inchudes those of spouse and deperalent childrens; see pps. 34-60 of filing istonctions,)

D ‘NONE (No reportable income, assets, or transactions.}
A E) [ - o
Description of Assets tacome during Gross value at end of Transactions during reparting pesiod
{including trust assets) seporting period reporting period
(4] @ o & [ @ & @ (&)
Placs "(X)" after each asset Amoust | Type(eg. | Valne Vahie Type(eg. Date | Vale | Gain Tdentity of
excmpt from prior disclosuce Codol | giv, rent, | CodeZ | Method buy, sell, Month- { Code2 | Code 1 buyer/selter
{A3) os int) -y Cods 3 redemption} Day @B | (A {if privete
QW) transactinn)
52, PKH Properties, LLC None J w
53.  BECH Qil & Gas Company D Distribution K w
54, Health Savings Accounts
55, -HSA Bank Money Mkt. Fond A Interest K T
56.  -TD Ameritrade Money Mk, Fund A Interest 3 T
57.  -TD Ameritrade SPY Index Fund A Dividend K T
58, First National Trustee WSH Pension & Profif 1 Dividend N T
t Sharing Plan
59. - VIMSX Fund
60, - FIGRX Fund
61, -FNB Monecy Mkt
62.  T.Raewe Price- Rollover IRA Acet, g Dividend [¢] T
63, -POMIX
64 -PRGIX
65, - TRMCX
66, - PRITX
67 -PRTXX
68. -TRRBX
LlomeGinCoose | A-Sl00cekss B 51,001 - 32,500 C=52.501 - 35,000 D85001 -$15,000 515,001 - 550,000
€5ce Colomas 11 a0d D4} F 550,001 - $100,000 G=$100.00) - 31,000,000 I =S1,000,001 - $5,000,000 12 =Mors than 55,000,000
2. Value Cudes. 3515000 e less. K =$15,00] - $50,000 L$50,901 - $100,000 M=§100,001 - S254,800
(See Colunoy Cland D3} 1#5250,001 - $500,000 5500001 - $1,000,000 P1 51,000,001 - 55,000,000 255,000,001 - $25,000,000
3 525,000,001 - 350,000,000 Pd=More than 350,800,000
3. Value blethod Codes QApproisal R =Cost (Read Estote Ovly) SwAssossment ToCosh Market
{Ses Cotuma £2) U =Book Valus Vo ther W ~Estmated
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FINANCIAL DISCLOSURE REPORT Name of Ferson Reporting Dntc of Report
Page 8 of 10 Holmes, I, Paul K. 4126/2010
VIH. INVESTMENTS and TRUSTS - incoms, stue, iransactions (luciudes those of spouse and dependent children see pp. 346-50 of filing instructions)

E} NONE (No reportable income, assets, or transactions.)
A i ) <. .
Deseription of Assets Incoms duting Gross value at end of “Tronsactions turing reporting period
(inchuding trast nssets) reporting petiod reporting period
m ) o @ (&) @ (&) (] &)
Place "(X)" after cach ssset Awount | Type(eg, | Valie | Vale Typeleg. Date | Velue | Gain Identity of
exempt from prior disclosure Codel | giv vent, | Code2 | Method Buy, sell, Monthi~ | Code2 | Code | buyesfsedler
A1 orint) [¢35) Code 3 redemption) Day | P | (AH) (it private
QW) trensaction)
69, -RPSIX
70. - INTC Common
71 - MHS Common
72. - MRK Common
73. ~NUE Common
74. - CVX Common
75.  Lincoln National Whole Life None K T
76, Union Central Whole Life A | Dividend 1 T
77.  Transamerics Whoie Life A Dividend 4 T
1. o Gain Cindes: A1 30B ortess 51,001 - 82,500 C 52,501 - 35,000 D=55001 -$15.000 E~515.001 -$50000
{8ee Colues BY nd D) Fr$30.001 - $100,000 G o$100,01 - $1,000.000 151,000,001 -S5000000 K2 =Mors then $5,000000
2. Vistue Codes 515,000 oe feas K =315,001 « 350,000 £ =$50,001 -3100,600 M ~$100,005 - $250,000
(S0 Cokormen C1 50d DY) N 5250008 - 3500000 ©~5500,001 -$1,000,000 P1=51,000,004 - $5,000,000 2 =55,000,001 - §25,000,900
P3=525,000,001 - $50.000500 P4 =biore than 550,000,000
3. Vahwe Mothod Codtes Q =Appraisel R =Cost {Real Estate Only) S wAssessment T =Cash Market
{See Colwan €2) U ~Book Valwe ¥ =Onher W Estimated
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FlNANCIAL DISCLOS[]’RE REPORT Nante of Persont Reporting Date of Report
Page 9 of 10 Holmes, 111, Pant 042602010
VI ADDITIONAL INFORMATION OR EXPLANATIONS. gntcate pars of Report)

1, POSITIONS- I serve on the Board of Trustees of Lyon College, 2 private beral ants college,

FINANCIAL DISCLOSURE REPORT Nawe of Person Reporting Date of Report

Page 100f 10 Holmes, ¥, Pavl K, 042612010

IX, CERTIFICATION.

1 certify that all informatinn given above (including information pertaining to my spouse and minor or dependent children, if atiy) is
accurate, true, and complete 10 the best of my knowledge and belief, and that any fuformation not reported was withheld because it met applicable statutory
r permitting

I further certify that earned Income from outside employment and honoraria snd the acceptance of gifts which have been reported arein
compliance with the provisions af 5 US.C. app. § 501 et. seq., 5 US.C. § 7353, and Judiclal Conference regulations,

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE SURJECT TO CIVIL
AND CRIMINAL SANCTIONS (5 U.S.C. app. § 104)

FILING INSTRUCTIONS
Mail signed original and 3 additional copies to:

Commities on Finsncial Discl
Administrative Office of the United States Courts
Suite 2-301

One Columbus Circle, N.E.

Washington, D.C. 20544
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FINANCIAL STATEMENT
NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail all assets {including bank

accounts, real estate, securities, trusts, # and other fi ial holdings) all Habilities (including debts,
mortgages, loans, and other financial obligations) of yourself, your spouse, and other immediate members of your
household,
ASSETS LIABILITIES
Cash on hand and in banks 87 | 175 | Notes payable to banks-secured
U.8. Government securities-add schedule 100 | 000 | Notes payabie to banks-unsecured
Listed securities-add schednle 31 036 | 772 | Notes payable to relatives
Unlisted securities—add schedule 25 | 000 | Notes payable to others
Accounts and notes receivable: Accounts and bills due
Due from relatives and friends Uapaid income tax
Dug from others Other unpaid income and interest
Doubtfal :lc;a:de‘;r:tc mortgages payable-add
Real estate owned-add schedule 400 | 000 | Chaitel morigages and other liens payable
Real estate morigages reccivable Other debts-itemize:
Autos and other personal property 251 00D
Cash value-life insurance 571 647
Other assets itemize:
Money Market Funds — see schedule 11 1081 855
Retirement Accounts - ses schedule 114911 788
HSA Accounts - see schedule 32 1 981 | Total liabilities 0
Net Worth 61 365} 218
Total Assets 61 365 | 218 | Total linbilities and net worth 61 365 218
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, cormaker or guarantor Are any assets pledged? No
On leases or coniracts ;‘2';0)"10;; defendant in any suits or legal No
Lepal Claims Have you ever taken bankruptey? No
Provision for Federal Income Tax
Other special debt
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FINANCIAL STATEMENT
NET WORTH SCHEDULES

U.S. Government Securities
Treasury Direct — U.S. Treasury Notes $ 100,000

Listed Securities

ABFS $ 53235
CHS 2,169
CNP 4,336
cop 62,424
DBRN 693
FDX 64,519
FLTMX 203,767
GE 45,825
HD 80,950
HIG 34,656
HOT 5,713
HPQ 199,650
IBKC 63,096
INTC 22,390
JBHT 51,635
INJ 46,039
MHS 18,461
MITTX 45,224
MON 26,278
MSFT 116,640
NUE 91,900
PFE 170,800
PRGFX 28,562
PRITX 73,952
PRNHX 2,204
RF 5,423
RIG 17,133
SLB 145,283
SO 74,593
T 2,402
TRSGX 16,643
VDMIX 119,378
VEXMX 81,390
VFICX 83,752
VGTSX 38,555
VHCOX 109,868
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VIGRX 54,133
VIPSX 76,138
VTSMX 121,611
VWITX 96,696
WMMVY 34,736
WMT 443,920
Total Listed Securities $3,036,772
Unlisted Securities
BECH Oil & Gas Company, 100 Shares $ 25,600
Total Unlisted Securities $ 25,000
Real Estate Owned
Personal residence $ 300,000
Undivided 1/5" Interest/Land and
Improvements (spouse) 100,000
Total Real Estate Owned $ 400,000
Money Market Funds
VMMXX $ 666,541
VMSXX 80,701
FTEXX 246,561
PTEXX 75,103
SWSXX 33,625
First National Bank 6,324
Total Money Market Funds $1,108,855
Retirement Accounts
T. Rowe Price
POMIX — IRA $ 87,731
TRMCX - Rollover IRA 97,439
PRTIX — Rollover IRA 132,161
TRRBX — Rollover IRA 187,685
RPSIX — Rollover IRA 114,613
PRTXX — Rollover IRA 20,566
INTC — Rollover IRA 44,780
MHS - Rollover IRA 7,692
MRK ~ Rollover IRA 18,855
NUE —Rollover IRA 91,900
CVX —Roliover IRA 29,449
PRGIX — IRA (spouse) 63,752
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First National Bank, Trustee of Warner Smith &
Harrjs, PLC Pension and Profit Sharing Plan

VIMSX 183,705
FIGRX 169,129
FNB MMF 50,960
Thrift Savings Plan
I Fund 85,193
S Fund 49,148
G Fund 57,030
Total Retirement Accounts $1,491,788
HSA Accounts
HSA Bank MMF 12,356
SPY 14,157
TD Ameritrade MMFE 6,468
Total HSA Accounts $ 32981
AFFIDAVIT

I, Paul K. Holmes, III, do swear that the information provided
in this statement is, to the best of my knowledge, true and
accurate.

ApriL e, el VQW < 7W 2’7,-/@”

{DATE) (NAME)

f%m é@m’fﬁ

(NOTZ Y\
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Judge Battaglia—I did say Battaglia at the first pass by your
name, I apologize. Any Battaglias here today?

STATEMENT OF ANTHONY J. BATTAGLIA, NOMINEE TO BE
UNITED STATES DISTRICT JUDGE FOR THE SOUTHERN
DISTRICT OF CALIFORNIA

Judge BATTAGLIA. There are, Senator. And thank you for
chairing today’s hearing. I'd like to thank Chairman Leahy for
scheduling this and Ranking Member, Senator Sessions, as well.
And let me thank, also, the President for the nomination; Senator
Boxer for recommending to the President for consideration; and,
Senator Feinstein, for her tremendous support in this process.

I'd like to introduce my wife of 33 years, Carol Battaglia, who is
behind me, and I'd like her to stand.

Senator FRANKEN. Welcome.

Judge BATTAGLIA. Also, Carly Battaglia, now Nardin, my daugh-
ter, and her husband, Brandon Nardin, late of the U.S. Marine
Corps, who are here with me. And my son, A.J., Anthony James
Battaglia, who is here, as well.

Also, joining me from San Diego, I'd like to introduce, if I may,
Russell Block, who is a professor at San Diego State and the hus-
band of Judith N. Keep, who left us far too young. She was the
chief judge that appointed me in 1993, a mentor, an inspiration,
and I'm just so thrilled to have Rusty, as we call him here, on her
behalf and his, to support me.

Our clerk of court, Sam Hamrick, from San Diego, who was in
town and chose to come. The Honorable Mary Schroeder, former
chief of the Ninth Circuit Court of Appeal, who has been a long-
time friend, mentor and inspiration, as well. And I would be remiss
if T didn’t thank Tom Hnatowski, the chief of the Magistrate
Judges Division of the Administrative Office; and, Margaret Irving,
the chief of the Article III Division of the Administrative Office,
who have attended today.

At home, I do have my 88-year-old mother watching on the
Webcast, along with my brother, who is there caring for her. And
I do have all of my magistrate judge colleagues, who are now in
their noon meeting, watching me instead of attending to business,
which I appreciate very much, and our district judges, who have
supported me so faithfully throughout this process.

So thank you, Senator, for allowing me to recognize these very
important folks.

Senator FRANKEN. Thank you very much, Judge Battaglia, and
welcome to all of you.

Judge Davila.

[The biographical information follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES

PUBLIC

. Name: State full name (include any former names used).

Anthony Joseph Battaglia

2, Position: State the position for which you have been nominated.

United States District Judge for the Southemn District of California

. Address: List current office address. If city and state of residence differs from your

place of employment, please list the city and state where you currently reside.

940 Front Street
Room 1145
San Diego, California 92101

. Birthplace: State year and place of birth,

1949; San Diego, California

. Education: List in reverse chronological order each college, law school, or any other

institution of higher education attended aud indicate for each the dates of attendance,
whether a degree was received, and the date each degree was received.

1971-1974, California Western School of Law; 1.D., 1974
1969-1971, United States International University; B.A., 1971
1967-1969, San Diego Mesa Junior College; no degree

. Employment Record: List in reverse chronological order all governmental agencies,

business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions or organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or description.

1993-present

United States District Court for the Southern District of California
940 Front Street

San Diego, California 92101

United States Magistrate Judge
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1991-1993

Battaglia, Fitzpatrick & Battaglia, A partnership of Professional Corporations
2550 Fifth Avenue

San Diego, California 92103

Attomey and Partner

1981-1991

Anthony I. Battaglia, A Professional Corporation
2550 Fifth Avenue, Suite 629

San Diego, California 92103

Attorney & Sole Proprietor

1980-1981

Anthony J. Battaglia Attorney at Law
1200 Third Avenue, Suite 1200

San Diego, California 92101
Attorney

1974-1980

Law Offices of John Marin
304 Kalmia Street

San Diego, California 92101
Attormney

1972-1974

Law Offices of Marinos & Styn
111 Elm Street, Suite 400

San Diego, California 92101
Law Clerk

1969-1974

Bank of America, Five Points Branch
1491 Hancock Street

San Diego, California 92103
Part-time Teller

Other Affiliations (uncompensated)

1999-present

Federal Magistrate Judges Association

¢/o Hon. Tom Mummert, President

111 South 10" Street, Suite 13.156

St. Louis, Missouri 63102

Board of Directors (1999-present)

Immediate Past President (2009) / President (2008) / President Elect (2007)
Vice President (2006} / Treasurer (2005) / Secretary (2004)
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1994-2004

San Diego County Judges Association

Hon. Adam Wertheimer, President

San Diego Superior Court, PO Box 12274

San Diego, California 92112

Board of Directors (1994-2004)

President (1997) / Vice President (1996) / Treasurer (1995)

1989-1992

San Diego County Bar Association

1333 7" Avenue

San Diego, California 92101

Board of Directors (1989-1992)

President (1992) / Vice President (1991) / Treasurer {1990)

1992-1993

San Diego County Law Library
1105 Front Street

San Diego, California 92101
Trustee

1992-1993

Law Library Justice Foundation
1105 Front Street

San Diego, California 92101
Trustee

1977-1993

San Diego Trial Lawyers Association

Consumer Attorneys of San Diego

3633 Camino del Rio South Ste 100

San Diego, California 92108

Board of Directors (1981-198%)

President (1987) / Vice President (1985-1986) / Secretary (1984)

1980-1993

California Trial Lawyers Association
770 L St, Ste 1200

Sacramento, California 95814

Board of Directors (1987-1988)

1980-1993

Say No to Drugs, Inc

4688 Alvarado Canyon Road
San Diego, California 92120
Trustee and Pro Bono Attorney
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1989-1992

San Diego Volunteer Lawyers Program
625 Broadway, Suite 925

San Diego, California 92101

Board of Directors

1987-1990

San Diego Trial Lawyers Foundation
Consumer Attorneys of San Diego
3633 Camino del Rio South Ste 100
San Diego, California 92108
Chairman (1987-1988)

Secretary (1989-1990)

1980-1993

Scripps Ranch Old Pros

No physical address, contact by website and email
www.srop.org; jed@mediadirect.com

Board of Directors

. Military Service and Draft Status: Identify any service in the U.S. Military, including

dates of service, branch of service, rank or rate, serial number (if different from soctal
security number) and type of discharge received, and whether you have registered for
selective service.

I have not served in the U.S. Military. I registered for selective service in 1967 upon
turning 18 years of age.

. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or

professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

Recognition for Service and Support of the San Diego Chapter, Federal Bar Association,
2006

Outstanding Trial Lawyer Award, San Diego Trial Lawyers Association, 1992
(for trial work in Kulick v. Hawthorne Rent It Service and Calavar Corporation,
San Diego Superior Court, Case No. 61405)

Distinguished Service Award, San Diego Volunteer Lawyer Program, 1992

Recognition of Exceptional Service to the Building Operations Committee, San Diego
County Bar Association, 1990

Special Commendation for Outstanding Leadership, San Diego Trial Lawyers
Association, 1982

Law School Honors
$1000 Academic Scholarship from the Phi Delta Phi Legal fraternity
(for my second year of law school based upon my first year grades)
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Bancroft-Whitney Award for the Trial Practice Course

Diane C. Gafford Trial Practice Award

American Jurisprudence Award for the Trial Practice Course
Dean’s Award for Academic Achievement (multiple semesters)

. Bar Associations: List all bar associations or legal or judicial-related committees,

selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

Judicial Conference of the United States, Magistrate Judge Observer to the Judicial
Conference, Appointed by Chief Justice John Roberts (2009-201 1)

Ex officio member of the Judicial Conference of the United States Committee on

the Magistrate Judges System and an invitee to the Ninth Circuit Conference of

Chief District Judges
Judicial Conference of the United States, Advisory Committec on Rules of Criminal
Procedure, Appointed by Chief Justice William Rehnquist (2003-2006), Reappointed by
Chief Justice John Roberts (2006-2009)

Chair, Subcommittee on Preliminary Procedures

Chair, Subcommittee on Rule 41

Chair, Subcommittee on Search Warrants for Electronically Stored Information

Member, Subcommittee on Rule 16

Member, Subcommittee on Victims Rights Amendments
Administrative Office of the United States Courts, Magistrate Judges Advisory Group
{2008-2010)

Member, Rule 16 Special Subcommittee (2010)

Member, Working Group on Pro Se Attorney Staffing Formula (2009)

Ex-officio Member (2000-2008)
Ninth Circuit Executive Board of Magistrate Judges (2005-2009)

Chair (2006-2008)
Magistrate Judge Observer to the Judicial Council of the Ninth Circuit (2006-2008)
San Diego County Judges Association (1994-present)

Board of Directors (1994-2004)

President (1997)

Vice President (1996)

Treasurer {1995)

Committees on Education, Bylaws and Public Relations (1995)
Federal Magistrate Judges Association (1993-present)

Board of Directors (1999-present)

Immediate Past President (2009)

President (2008)

President Elect (2007)

Vice President (2006)

Treasurer (2005)

Secretary (2004)

Chair, Past Presidents' Committee (2009-2010)

Nominations and Elections Committee (2009-2010)
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Bylaws Committee (2006-2007)

Member, Budget Committee (2005-2009), Chair (2006-2008)

Member, Federal Rules Committee (1995-present), Chair (1996-2004)

Member, Annual Meeting Committee (2005-2009)

Host Committee and Co-Chair, Thirty Third Annual Convention (1995); and

Thirty Ninth Annual Convention (2001)

Member, Diversity Committee (2000-2001)

Member, Special Projects Committee (2001-2002)

San Diego County Bar Association (1974-present)

Board of Directors {1989-1992)

President (1992)

Vice President (1991)

Treasurer (1990)

Chair, Building Committee (2006-2007)

Communications Committee (1996-1997)

Commission on Long Range Planning (1994)

Building Subcommittee (1994)

Judicial Funding Committee (1993)

Subcommittee on Judicial Compensation (1993)

Task Force on Fairness (1992)

Lawyer Referral and Information Service Committee (1990-1992)

Liaison, Federal Court Committee (1989-1991)

Municipal Court Committee (1990)
Judicial Relations Committee (1990)

Member, Courthouse Funding Committee (1991-1992)
Subcommittees on Settlement Conferences and Fast Track Monitoring
(1988-1989)

Judicial Evaluation (1988)
Bench-Bar "Fast-Track” (1987-1989)
Committees on Arbitration (1980-1984)
Subcommittee on Trial Continuances (1987)
Federal Bar Association, Judicial Member (1994-present)
Member, Advisory Board of the San Diego Chapter (2001-present)
San Diego Trial Lawyers Association {(1977-1993)

Board of Directors (1981-1988)

President (1987)

Vice President (1985-1986)

Secretary (1984)

Chair, Education Committee (1986)

Attorney Referral Service (1982-1985)
Lawyers Round Table (1982-1984)
Membership Committee (1981-1984)
Numerous Committee Memberships (1981-1989)
San Diego Trial Lawyers Foundation (1987-1990)
Chairman (1987-1988)
Secretary (1989-1990)
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California Trial Lawyers Association (1981-1993)

Board of Directors (1987-1988)

Member, Committee on Long Range Planning (1987)
San Diego Volunteer Lawyers Program

Board of Directors (1989-1992)

Executive Committee (1989-1991)
Ninth Circuit Judicial Conference

Lawyer Delegate for Southern District of California (1992-1993)
San Diego County Law Library Board of Trustees (1992-1993)

Vice President (1993)
Law Library Justice Foundation Trustees (1992-1993)
State Bar Local Committee on Professionalism and Public Action (1988)
American Bar Association (1974-present)

Member, Judicial Administration Division (1995-present)
Association of Trial Lawyers of America (1977-present)

Judicial Member (1993-present)
Maritime Law Association (1983-present)

Granted Proctor status (1993)
National Conference of Bar Presidents (1991-1993)
California Association of Local Bars, Executive Committee (1991-1992)
Advisory Panel to University of California Extension Program, Paralegal Certification
Program for Advanced Litigation Support

Member, (2009-present)

10. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

California, 1974

There has been no lapse in my membership. Under California law, a person
serving as a judge of a court of record is not considered to be a member of the
State Bar while in office.

b. List all courts in which you have been admitted to practice, including dates of
admission and any lapses in membership. Please explain the reason for any lapse
in membership. Give the same information for administrative bodies that require
special admission to practice. :

Supreme Court of the United States, 1980

United States Circuit Court of Appeals for the Ninth Circuit, 1984

United States District Court for the District of Arizona, 1990

United States District Court for the Central District Court of California, 1983
United States District Court for the Southern District of California, 1974
Supreme Court of California, 1974
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There has been no lapse in my memberships. I have not appeared as counsel in
these courts since my appointment as a judge on November 15, 1993, Under
California law, a person serving as a judge of a court of record is not considered
to be a member of the State Bar while in office.

11. Memberships:

a.

List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 9 or 10 to which
you belong, or to which you have belonged, since graduation from law school.
Provide dates of membership or participation, and indicate any office you held.
Include clubs, working groups, advisory or editorial boards, panels, committees,
conferences, or publications.

Scripps Ranch Old Pros (1980-1993)

Board of Directors (1980-1983)
Scripps Ranch Soccer Club, Youth Soccer Coach (1989-2000)
All Saints Episcopal School (1994-1995)

Parents Advisory Association

The American Bar Association’s Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership in any organization
that invidiously discriminates on the basis of race, sex, or religion, or national
origin. Indicate whether any of these organizations listed in response to 11a above
currently discriminate or formerly discriminated on the basis of race, sex, religion
or national origin either through formal membership requirements or the practical
implementation of membership policies. If so, describe any action you have taken
to change these policies and practices.

The Scripps Ranch Old Pros is a men’s fraternal organization. It operated in
conjunction with the Women’s Athletic Club in Scripps Ranch to sponsor adult
athletic leagues, Men’s, Women’s and Co-ed, as well as social events. [ cancelled
my membership in 1993 at the time of my appointment to the federal judiciary to
avoid any appearance of impropriety. Itook no direct steps to change the
membership policy during my association with the organization.

12. Published Writings and Public Statements:

11:48 Jul 13, 2011

a.

List the titles, publishers, and dates of books, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including
material published only on the Internet. Supply four (4) copies of all published
material to the Committee.
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The Path to Success in Motion Practice, San Diego County Bar Association,
Young/New Lawyer Division newsletter, FOR THE RECORD; Scheduled
for publication in February or May, 2010

Letters to the Ediror, American Bar Association, ABA Journal, October 2009, A
comment about an article on the “25 Greatest Legal TV Shows”

From the President, Federal Magistrate Judge Association, THE BULLETIN,
October 2008, March 2009, and May 2009

Busic Rules of the Interrelationship between Federal and State Law under the
Assimilative Crimes Act, Ninth Circuit Magistrate Judges Pretrial &
Misdemeanor Sentencing Institute, San Diego, California, November 3,
2008

The Purpose of the Petty Offense Exception of 18 U.S.C. § 3561(a)(3), Ninth
Circuit Magistrate Judges Pretrial & Misdemeanor Sentencing Institute,
San Diego, California, November 5, 2008; republication pending, THE
BULLETIN, Federal Magistrate Judges Association, Spring 2010

Pretrial Release and Supervision of Sex Crime Defendants, Ninth Circuit
Magistrate Judges Pretrial & Misdemeanor Sentencing Institute, San
Diego, California, November 5, 2008; republished by THE BULLETIN,
Federal Magistrate Judges Association, May 2009

Navigating the Intersection of the Speedy Trial Act and the Medical Competency
Statutes, Ninth Circuit Magistrate Judges Pretrial & Misdemeanor
Sentencing Institute, San Diego, California, November 5, 2008;
republished, THE BULLETIN, Federal Magistrate Judges Association,
March 2009

Standards of Review and Burden of Proof Outline, United States Court of Appeals
for the Ninth Circuit, published online (internal) May 2008

Surviving E-discovery: Rules and Realities, ABTL Report, Vol. XV, No. 1,
Association of Business Trial Lawyers, San Diego Chapter, March 2008

What’s Up With Dues? THE BULLETIN, Federal Magistrate Judges Association,

» June, 2007 (a financial status report on the Association regarding dues)

Sex, Lies & Magistrate Judges: Common Misconceptions in the Federal
Judiciary, FEDERAL LAWYER, Vol. 54, No. 5, Federal Bar Association,
June 2007

Settling Cases in Federal Court: A Summary of Issues, Seminar Syllabus, Ninth
Cireuit Judicial Conference, New Judge Orientation, Panel Discussion on
Substantive Issues Effecting Settlement, San Francisco, California. May 4,
2007; updated and republished as syllabus for Panel on “Rules of the Road
in ENE’s,” Federal Bar Association, Fifth Annual Judith N. Keep Civil
Practice Seminar, San Diego, California, September 24, 2009

2006 To Bring High Tech Changes to Rule 41, THE BULLETIN, Vol. 32, No. 1,
Federal Magistrate Judges Association, June 2006

Dealing with Electronically Stored Information: Preservation, Production,
Privilege, FEDERAL LAWYER, Vol. 53, No. 4, Federal Bar Association,
May 2006

What is it About the Meet and Confer Process That You Don’t Understand?
(Resolving Discovery Disputes in the Southern District of California),
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San Diego Chapter Newsletter, Federal Bar Association, Summer 2005

A Victim's Right to Notice and to be Heard, The Justice for All Act of 2004, THE
BULLETIN, Vol. 31, No. 2, Federal Magistrate Judges Association, June
2005

The Federalization of Class Actions Cases, co-authored with the Hon. Jan M.
Adler, ABTL Report, Vol. XII, No. 2, Association of Business Trial
Lawyers, San Diego Chapter, May 2005

Sneak and Peek Warrants Under the USA Patriot Act, THE BULLETIN, Vol. 30,
No. 1, Federal Magistrate Judges Association, Nov. 2003

Class Action Rules Poised for Change, San Diego Chapter Newsletter, Federal
Bar Association, Fall 2003

When Can You Keep a Secret? Protective Orders and Sealed Documents in
Federal Court, San Diego Chapter Newsletter, Federal Bar Association,
Summer, 2003 )

A Guide to Initial Criminal Proceedings Under the Amended Federal Rules of
Criminal Procedure, San Diego Chapter News Letter, Federal Bar
Association Summer 2002; republished in THE BULLETIN, Vol. 29, No. 2,
Federal Magistrate Judges Association, March 2003

Operations Manual for the Central Violations Bureau Docket, Bench book,
Honorable Louisa S. Porter, United States Magistrate Judge (1994) (after
its production in 1994, I took over responsibility for its continued editing,
reorganization and republication of updates. I have produced revisions in
1998, 2000, 2002 and 2003)

Bench Book on Settlement of Claims Involving Minor’s and Incompetents, August
1999 (this Bench Book was published for the use of the judges of the U.S.
District Court for the Southern District of California. The most recent
edition is November 2006)

Protective Orders and Sealed Documents in Federal Court, The Federal Bar
Association San Diego Chapter, Program Syllabus, Oct. 2002

Expanded Contempt 4uthority for Magistrate Judges, San Diego Chapter
Newsletter, Federal Bar Association, Fall 2001

Disclosure and Discovery under the Federal Rules of Civil Procedure, Federal
Bar Association Seminar Syllabus, Oct. 2001; current edition is January,
2010

The Appropriate Remedy for Rule 5 Violations, THE BULLETIN, Vol. 27, No. 3,
Federal Magistrate Judges Association, June 2001

Trial Before Magistrate Judge - 4 Sometimes Overlooked Resource, Trial Bar
News, Vol. 24, No. 4, April 2001 (republication)

Recurring Issues At Detention Hearings, THE BULLETIN, Vol. 27, No. 1. Federal
Magistrate Judges Association, Nov. 2000

The Impact of the Y2K Discovery Amendments on the Southern District of
California, San Diego County Bar Association, Association of Business
Trial Lawyers and Federal Bar Association Seminar Syllabus,

September 2000

Consent Jurisdiction on Specific Issues, Ninth Circuit Magistrate Judges'

Executive Board/Liaison Committee Newsletter, Summer 1995.

10
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Enforcement of Settlement in Federal Court, DICTA, Vol. XLII, No.2, Feb. 1995

Trial Before Magistrate Judge - A Sometimes Overlooked Resource, DICTA, Vol.
XLI, No. 5, May 1994

Presidents Column, San Diego County Bar Association Bar Briefs Newsletter,
Jan. and Feb. 1992

President’s Page, San Diego County Bar Association DICTA, Vol. XXX VI,
Nos. 1-12, inclusive, 1992

U.S. Court of Appeals says Finders Keepers--Not! L.0S ANGELES DAILY JOURNAL,
practitioner's column, October 29, 1992; republished in THE SAN DIEGO
COMMERCE, October 30, 1992; THE SAN FRANCISCO DAILY JOURNAL,
November 9, 1992; THE WASHINGTON JOURNAL, November 9, 1992

Celebrate Our Law, Qur Rights and Owr Courts, SAN DIEGO DALY TRANSCRIPT,
May 1, 1992

The Rights of Injured Workers, Metal Trades People, 1991 Edition

Deposition of the Rehabilitation Specialist, California Trial Lawyers Association,
29th Annual Convention Program Syllabus, Nov. 1990

Gross Income As The Basis Of Economic Loss In Personal Injury Cases, TRIAL
BARNEWS, Vol. XI, No. 6, July 1988

President’s Column, TRIAL BARNEwWS, Vol. X, Nos. 1-10, inclusive, 1987

Round Table Review, TRiAL BAR NEWS, April, May, August, September, October,
November, 1983; January, February, 1984,

Maritime Personal Injury, TRIAL BAR NEWS, Vol. TV, No. 4, April 1981

The list of writings above includes all those that I was able to locate after diligent
review of my records and online searches. Still, there may be other publications I
have not been able to identify.

. Supply four (4) copies of any reports, memoranda or policy statements you

prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, give the
name and address of the organization that issued it, the date of the document, and
a summary of its subject matter.

I'have served as an officer and on committees of many bar associations during the
last two decades. [ have not retained nor have [ been able to recreate a list of all
reports produced by these organizations. All of the business, discussion and
reports are contained in the meeting minutes of these associations, where they are
archived. All of these associations have been identified in this questionnaire and
contact information has been provided. The list below includes reports,
memoranda, and policy statements that [ personally prepared or contributed to
that I have been able to identify and have copies to provide.

President's Message, Federal Magistrate Judges Website, Posted January to July,
2009

11
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Program Announcement as Chair of the Magistrate Judges Executive Board on
Ninth Circuit Website, Oct. 28, 2008

Letter to the Federal Magistrate Judges Membership, Oct. 23, 2008

Letter to the Federal Magistrate Judges Membership, March 16, 2009

From 2003 to 2009 I was on the Criminal Rules Advisory Commitiee. I Chaired
the Subcommittees on Technology, Preliminary Procedures, Rule 41 and Search
Warrants for Electronically Stored Information. 1 also served on almost every
other subcommittee since I was the only magistrate judge on the Committee.

Thave a few, but not all, of the memos [ personally approved and I have supplied
copies of those I possess. [ also offered suggestions and revisions in the
preparation of many memos and reports of the Committee which are part of the
official records of Criminal Rules Advisory Committee. 1 could not reconstruct,
nor do I have copies of, the many memos or reports where I offered suggested
language or revision. The official records are maintained at the Rules Support
Office of the AOUSC at the address below. These records are also available on
the Judiciary website, www.uscourts.gov under the Federal Rules of Procedure
tab and in the files of the Administrative Office of the United States Courts at
Thurgood Marshall Federal Judiciary Building, One Columbus Circle,
Washington, D.C. 20002-8003 in the Rules Support Office, Fourth Floor. What I
have retained in my records, I provide as follows:

Memorandum from the Subcommittee on Technology to the Criminal Rules
Advisory Committee, Feb. 23, 2009

Memorandum: Proposed Rule 41 Amendments: searches for electronic stored
information, March 12, 2007

Memorandum on Possible Amendments to Rules 32.1 and 46 - Follow up,
Feb. 16, 2007

Memorandum: The Next Step, Oct. 18, 2006 ‘

Memorandum: Possible Amendments to Rule 32.1 and 46, Oct. 5, 2006

Criminal Rules Sub-Committee Telephone Conference Agenda, Feb. 3, 2004

Supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or Iegal
interpretation, that you have issued or provided or that others presented on your
behalf to public bodies or public officials.

None that I have been able to identify.

. Supply four (4) copies, transcripts or recordings of all speeches or talks delivered

by you, including commencement speeches, remarks, lectures, panel discussions,
conferences, political speeches, and question-and-answer sessions. Include the
date and place where they were delivered, and readily available press reports
about the speech or talk. If you do not have a copy of the speech or a transcript or
recording of your remarks, give the name and address of the group before whom
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the speech was given, the date of the speech, and a summary of its subject matter.
If you did not speak from a prepared text, furnish a copy of any outline or notes
from which you spoke,

Very few of my speeches or talks were recorded or transcribed. 1 usually speak
from an article that I wrote without other notes or I transform my notes into an
article after the talk and dispose of the notes. I have listed and supplied all of
these articles in response to Question 12a. In recent years, I have used
PowerPoint slides as outlines. These PowerPoint slides are referenced below and
copies are supplied. A number of my talks were as part of a panel where no notes
or PowerPoint slides were used and the discussion comprised an ad hoc give and
take with other panelists or in response to audience questions. [ have searched
and contacted others involved in the various programs and have obtained the
PowerPoint presentations not otherwise in my records. The lists and materials
provided are as complete as [ can make them, but I will continue to search and
supplement this questionnaire should I discover anything else. Educational
programs make up the bulk of all my speeches and talks. These are listed in detail
below by group and date. If a tape exists, it is noted and supplied. Typically, the
programs do not tape because the expense outweighs the after-market demand for
the program.

Association of Business Trial Lawyers, 1050 Rosecrans Street, Suite B,

San Diego, California 92106

Panelist, “Navigating E-Discovery Disputes in the Southern District of
California,” San Diego, California (June 19, 2009)

Panelist, “E: Discovery,” Napa, California (Oct 7, 2007)
Civil Practice Before Magistrate Judges (June 7, 1999)
Panelist, “The Inside View of Practice Before the Federal
Magistrates,” “Consent Trials by Magistrate Judge,” San Diego,
California (Oct. 17, 1994)

California Trial Lawyers Association, now Consumer Attorneys of California
770 L St, Ste 1200 Sacramento, California 5814
29th Annual Convention, Case Winning Deposition Strategies,
“Rehabilitation Specialists” (Nov. 9, 1990)
Moderator, "A Day In Court” (Jan. 24, 1987)
A Day In Court, “Discovery in Civil Cases” (March 3, 1984)

California Western School of Law, 350 Cedar Street, San Diego, California
92101
Guest Lecturer, Pre Trial Practice Course, “Motion Practice and Discovery
Disputes,” San Diego, California (Nov. 5, 2009)
Transition to Practice Program, “Courthouse Policy-Filing and Procedural
Practice” San Diego, California (Sept. 30, 2009)
Guest Lecturer, Pre Trial Practice Class, “Motion Practice, Briefing and

Oral Argument,” San Diego, California (Jan. 5, 2009)

13
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Transition to Practice Program, “Courthouse Policy- Filing and Procedural
Practice” San Diego, California (Oct. 7, 2008)

Federal Bar Association ¢/o Edward G. Fates, Allen Matkins et al LLP, 501 W.

Broadway, 15th Floor, San Diego, California, 92101

Fifth Annual Judith N. Keep Civil Practice Seminar Program Chair and
Panel Moderator, “Riding Down Rule 56” San Diego, California
(Sept. 24 2009) PowerPoint attached.

Criminal Pretrial Issues Panel, Program Chair and Speaker, Magistrate
Judge Criminal Jurisdiction,” San Diego, California (Oct. 7, 2008)

Fourth Annual Judith N. Keep Civil Practice Seminar, Program Chair and
Panelist, “Discovery: Selected Issues Concerning the Attorney
Client Privilege,” San Diego, California (Sept. 18, 2008)

PowerPoint attached.

Third Annual Judith N. Keep Civil Practice Seminar, Program Chair and
Moderator of Panel, “Experts: Can’t Live With Them, Can’t Live
Without Them!” San Diego, California (Sept. 27 2007)

Second Annual Judith N. Keep Civil Practice Seminar, Program Chair and
Moderator of Panel, “CAFA- The Evolving Jurisprudence.”

San Diego, California (September 29, 2006)

The Judith N. Keep Federal Civil Practice Seminar, “Handling Discovery
Disputes,” San Diego, California (Sept. 23, 2005)

“Civil Settlements, Tips From Magistrate Judges,” San Diego,

California (Nov. 4 2004)

Magistrate Judges Criminal Law Forum, “Magistrate Judge Jurisdiction
and Title,” San Diego, California (April 28, 2004)

“Changes in Class Action Practice Under Rule 23: What You Need to
Know,” San Diego, California (Nov. 13, 2003)
PowerPoint attached.

“Keys to the 2002 Amendments of the Federal Rules of Criminal
Procedure,” San Diego, California (Jan. 22, 2003)

“When Can You Keep a Secret? Developments in Protective Order
Practice in Federal and State Courts,” San Diego, California
(Oct. 30, 2002)

U.S. Magistrate Judges Forum On Policy, Procedure and Recent
Developments, “Pending Changes To The Federal Rules of
Criminal Procedure” (March 14, 2002)

“Disclosure and Discovery Under New Rule 26: What Every Practitioner
Should Know,” San Diego, California (Oct. 25, 2001)

Federal Judicial Center, Thurgood Marshall Federal Judiciary Building, One
Columbus Cir NE, Washington DC 20002-8003
Workshop for United States Magistrate Judges, “Criminal Law Issues:
Proposed Changes to Rule 41 on Searches for Electronically
Stored Information,” Seattle, Washington (July 10, 2008)
PowerPoint attached.

14
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Workshop for United States Magistrate Judges, “Criminal Law Issues:
Proposed Changes to Rule 41 on Searches for Electronically
Stored Information,” Memphis, Tennessee (April 6, 2008)
PowerPoint attached.

Workshop for United States Magistrate Judges, “Immigration Issues,”
Orlando, Florida (July 6, 2005)

Workshop for United States Magistrate Judges, “Discovery and Rule 26,”
Minneapolis, Minnesota (June 12, 2002)

Workshop for United States Magistrate Judges, “Discovery and Rule 26,”
San Diego, California (April 8, 2002)

Workshop for United States Magistrate Judges, “Recent Amendments to
Rule 26,” San Diego, California (July 23, 2001)

Workshop for United States Magistrate Judges, Special Bond and
Detention Issues. Border Court Issues,” Albuquergue, New Mexico
(Sept. 19, 2000)

Workshop for United States Magistrate Judges, “Border Court Issues,”
Portland, Oregon (July 27, 2000)

Ninth Circuit Conference, James R. Browning U.S. Courthouse, 95 Seventh

Street, San Francisco, CA 94103

Ninth Circuit Pro Se Conference, “New Pro Se Attorney Allotment
Formula,” San Diego, California (Sept. 10, 2009)

PowerPoint attached.

Ninth Circuit Judicial Conference, Magistrate Judge Conference, Annual
Meeting, "New Time Computation Rules,” Monterey, California
(July 20, 2009) PowerPoint Attached.

Ninth Circuit Magistrate Judges Pretrial & Misdemeanor Sentencing
Institute, Program Chair, Moderator and Speaker, “The Psychology
and Supervision of the Sex Offender,” San Diego, California (Nov.
5-7, 2008). PowerPoint attached.

Ninth Circuit Judicial Conference, Magistrate Judges Education
Committee, Moderator of Panel Discussion, “Lei’ing Down the
Law on eDiscovery,” Honolulu, Hawaii (July 16, 2007).
PowerPoint attached.

Ninth Circuit Judicial Conference, New Judge Orientation, Moderator of
Panel Discussion on Substantive Issues Effecting Settlement, San
Francisco, California (May 4, 2007)

Ninth Circuit Magistrate Judge Executive Board, “Sex, Lies and
Magistrate Judges,” Huntington Beach, California (July 13, 2006).
PowerPoint attached.

San Diego County Bar Association, 2333 Seventh Avenue, San Diego, California
92101
Labor and Employment Law Section Program on Electronically Stored
Information (ESI), “Preservation and Production Under the New
Rules,” San Diego, California (Nov. 15, 2006)

15
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PowerPoint attached.

San Diego County Bar Association and West Publishing, “Advice From
the Experts: Successful Strategies for Winning Commercial Cases
in Federal Courts,” San Diego, California (April 20, 2002)

“Impact of Amendments to Discovery and Disclosure Rules on the
Southern District of California” (Sept. 20, 2000) (This program
was videotaped but I have been unable to obtain a copy.)

Bridging the Gap, “Practice in Federal Court,” San Diego, California
(Dec. 18, 2003)

Bridging the Gap, “Practice in Federal Court,” San Diego, California
(June 23, 1999)

San Diego County Bar Association Task Force on Diversity, “Eliminating
Bias in the Legal Profession” San Diego, California (Jan. 25, 1996)

Bridging The Gap, “Personal Injury Practice,” San Diego, California
(Dec. 14 1989)

Bridging The Gap, “Personal Injury Practice” San Diego, California
(June 9, 1989)

Bridging The Gap, “Personal Injury Practice,” San Diego, California
(Dec. 14, 1988)

Bridging The Gap, “Personal Injury Practice” San Diego, California
(Dec. 16, 1987)

Bridging The Gap, “Personal Injury Practice,” San Diego, California
(June 19, 1987)

San Diego County Bar Association, Worker's Compensation Section,
“Maritime - Seaman's Status and Claim,” San Diego, California
(Oct. 8, 1985)

San Diego Trial Lawyers Association, now the Consumer Attorneys of San Diego
3633 Camino Del Rio South, Suite 100, San Diego, California 92108
Class Action Symposium, “Early Management of Class Action Cases in
Federal Court,” and Panelist, “Class Certification, What Works,
What Doesn’t,” San Diego, California (Oct. 24, 2009). Power
Point attached.

Co-Chairman and Speaker, Presenting and Proving the Chiropractic Case,
“The Plaintiff's Case,” San Diego, California (Feb. 7, 1991)

Peaples Law School, Lecturer, “Personal Injury Law” (May 1, 1989)

Peoples Law School, Lecturer, “Personal Injury Law” (Nov. 1, 1988)

Proof of Economic Loss After Prop. 51, “Retroactivity of Prop. 51; Case
Law Precedents for Economic and Non Economic Losses” San
Diego, California (Sept. 20, 1986)

Medical Proof and Evidence, “Demonstrative Evidence,” San Diego,
California (Feb. 22, 1986) (the tape is produced)

Moderator, “Soft Tissue Injuries, Initial Work Up To Advanced Studies,”
San Diego, California (May 11, 1985)

Lawyers Roundtable, “Demonstrative Evidence,” San Diego, California
(Jan. 18, 1984)

16
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Lawyers Roundtable, “Motions in Limine,” San Diego, California
{Oct. 19, 1983)

Potpourri of Current Trial Law, “Railroad Liability,” San Diego,
California (Sept. 24, 1983)

State Bar of California, 180 Howard Street, San Francisco, California 94105

State Bar of California, Association of Business Trial Lawyers of San
Diego and Federal Bar Association, “The Federalization of Class
Actions: The Class Action Fairness Act,” San Diego, California
(June 16, 2005). PowerPoint attached.

Employment Law Litigation Section, “Mediating Class Action Claims in
Federal Court,” San Diego, California (Oct. 11, 2003)

Litigation Section of the State Bar of California and the Association of
Business Trial Lawyers of San Diego Bench/Bar Brown Bag
Luncheon, “Surviving E-Discovery: A Discussion of the Rules and
Realities of Federal Discovery,” San Diego, California (Jan. 24,
2008). PowerPoint attached.

Thomas Jefferson School of Law, 2121 San Diego Avenue, San Diego, California
92110-2986

Guest Lecturer, Civil Procedure Class on “Case Management and
Discovery” San Diego, California (2006)

Guest Lecturer, Civil Procedure Class on “Case Management and
Discovery” San Diego, California (2007)

Guest Lecturer, Civil Procedure Class on “Case Management and
Discovery” San Diego, California (2010)

University of California San Diego, 9500 Gilman Dr., La Jolla, CA 92093
Guest Lecturer, Legal Nurse Consulting Class,
Testifying As An Expert Witness,” San Diego, California
(June 9, 1995)

University of San Diego School of Law, 5998 Alcald Park, San Diego, California,
92110
Guest Lecturer, International Criminal Law Class, “International
Extradition”, San Diego, California (March 1998)
Guest Lecturer, Trial Practice Class, “Closing Argument,”
San Diego, California (1999)

U.S. District Court and Federal Defenders, 940 Front Street, San Diego,
California 92101 and 225 Broadway San Diego, CA 92101-5030
1999 Criminal Justice Act Seminar, “Criminal Defense Before Magistrate
Judges; Bail issues, felony pleas and juvenile proceedings,”
San Diego, California (June 15, 1999)
1996 Criminal Justice Act Seminar, “Magistrates’ Perspective, Setting
Bail, Detention Hearing Procedures and Sentencing Policies,”

17
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San Diego, California (June 11, 1996)

1995 Criminal Justice Act Seminar, “Setting Bail in the Southern District
of California,” San Diego, California (June 13, 1995)

1994 Criminal Justice Act Seminar, “Federal Magistrates Perspective,
Detention Hearings, and Sentencing Options,” San Diego,
California (June 7, 1994)

Umited States District Court, 940 Front Street, San Diego, California 92101

United States District Court, Southern District Conference, *“Y2K
Amendments To The Federal Rules,” San Diego, California
{March 9, 2000) '

United States District Court, Southern District Conference, “Protective
Orders and Settlement Secrecy Issues,” San Diego, California

(March 21, 2003)

United States District Court, Southern District Conference, “New Class
Action Rules,” San Diego, California (May 6, 2005). PowerPoint
attached.

United States District Court, Southern District of California,
Naturalization Proceeding Welcoming Remarks July 2, 2009;
March 19, 2008; April 13, 2006; September 17, 2004; September
27, 2003; September 17, 2002; June 6, 2001; June 29, 2000; May
11, 2000; August 25, 1999; June 26, 1997; March 14, 1997;
November 22, 1996; September 6, 1996; May 17, 1996; January
12, 1996; September 7, 1995; June 2, 1995; March 3, 1995;
October 7, 1994; September 23, 1994 and July 22, 1994. Attached
are copies of three versions of my speech.

Other Educational Lectures/Seminars

ALI-ABA Telephonic Seminar, 4025 Chestnut Street Philadelphia, PA 19104
“New Federal Time Computation Rules,” San Diego, California
(Nov. 19, 2009) (Rebroadcast Jan. 27, 2010)

Legal-Tech West120 Broadway, 5th Floor, New York, NY 10271

Panelist, “May it Please the Court...Defending a Search
and Production Protocol-A Trial Technology Experience,” Los Angeles,
California (June 25, 2009)

San Diego Intellectual Property Law Association, Magistrate Judge Panel
c/o Jessica S. Mitchell, 858-792-3446,
jessicamitchell@sandiegoiplaw.com
Discussion on Intellectual Property Issues, “Dealing with Local Rules,
Settlement & ESI” San Diego, California (Feb. 26, 2009)

Legal Reprographics, Inc., 110 West C Street San Diego, California 92101-3909
Panel, “A Day in the Life of an e-Discovery Case,” San Diego,
California (May 15, 2007)

The Sedona Conference, 5150 N. 16th St., Suite A-215 Phoenix, AZ 85016
WGT Fifth Annual Meeting, “Judges Roundtable:

18
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The New Rules, State and Federal Coordination and The Sedona
Principles,” San Diego, California (Nov. 3, 2006)

American Bar Association, Committee on Corporate Counsel, Litigation CLE
321 N. Clark Street, Chicago, 11 60610
Seminar Panelist, “Preservation Practices - The Real Challenge for In-
House Counsel;” “Proposed Federal Rules for E:Discovery: What Should
We Expect?” San Diego, California (Feb. 16, 2006)

American Inns of Court - Louis M, Welsh Chapter, ¢/o President, Hon. Janis L.
Sammartino, United States District Court, Southern District of California,
940 Front Street, San Diego, California 92101
“The New Class Action Fairness Act,” San Diego, Cahfomla (Sept. 15
2003)

San Diego Legal Secretaries Association, ¢/o Michelle D. Tice (858) 523-6260,
SDLSAprez@gmail.com
Membership Meeting, “Federal Rules and Procedures,” San Diego,
California (Feb. 24, 2003)

Office of Legal Education, Executive Office for United States Attorneys, ¢/o
United States Attorneys Office, Southern District of California, 92101.
Dispute Resolution/Enhanced Negotiation Seminar, “Early Neutral
Evaluation Conferences and Settlement Conferences” (March 10, 1998)

Western State University, College of Law, Now Thomas Jefferson School of Law,

2121 San Diego Avenue, San Diego, CA 92110-2986
Practice in Federal Court, “Initial Proceedings in Civil and Criminal
Cases” (Oct. 21, 1994)

County Industrial Medical Group, "Handling Worker's Claims” (Nov. 2, 1987)
This organization has been out of business since approximately 1990.
When it was in operation it was located at 2918 Fifth Avenue, San Diego,
California 92103

In addition, I have given non-educational speeches or presentations which were
recorded and I am providing digital files with this questionnaire, as follow:

“Installation Speech” as new President of the San Diego Trial Lawyers
Association, San Diego California (Jan. 22, 1987)

Acceptance speech in receiving an Outstanding Trial Lawyer Award from the
San Diego Trial Lawyers Association, San Diego, California :
(June 25, 1992) .

“QOutgoing Speech” as President of the San Diego Trial Lawyers Association,
San Diego, California (Jan. 14, 1988)

1 also presided over dinner meetings of the San Diego Trial Lawyers Association
on 2/26,3/19, 6/25, 11/2 and 12/2/1987. 1 acted as the equivalent of a

Master of Ceremonies.

. List all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
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interviews and four (4) copies of the clips or transcripts of these interviews where
they are available to you.

I have been interviewed or quoted on a variety of occasions by the newsprint
media in connection with articles they have published. I have searched my files,
the Internet, and online databases to assemble as complete a list of these
interviews as possible. I have listed by publication and supplied clips for all such
interviews I could identify, though there may be others I was unable to find.

CALIFORNIA WESTERN NEWS,
“Battaglia Elected Bar President”, Fall-Winter 1991-1992,
CORONADO JOURNAL,
“Demonstration at NASNI shows drinking, driving don’t
mix,” May 7, 1992,
L.0oS ANGELES DAILY JOURNAL,
“San Diego First On Fast Track For Civil Cases,” September 7, 1987;
“With Start of 1988, Attorneys Resolve To Speed Up Trials,”
December 30, 1987,
“Can Do Attitude Served Magistrate Judge Well Throughout His Career”
April 2, 1997,
“Judges, Lawyers Aid Veterans’ Program,” July 16, 1992;
“Among His Peers” April 10, 1997,
“Grounded in the Law,” July 8, 1997;
“Early Calling,” July 14, 2009.
L0S ANGELES TIMES,
“Mediation Proves Its Case at Superior Court,” March.12, 1991;
San DIEGo BACK COUNTRY TRADER,
“Making a case for the real people’s court,” December 10, 1991
SaN Dieco COMMERCE,
“SDVLP making a comeback,” November 24, 1992
SAN DIEGO DALY TRANSCRIPT
“Fisherman Settles: Got $1 Million,” July 11, 1983;
“Arguelles Seen As Hard Working, Low Key, Moderate,” February 25,
1987,
“The Whole Court; Convictions Will Stand More Often,” March 2, 1987;
“Lewis To Leave Bench And Join Latham Watkins,” March 13, 1987;
“Bailey Sets Sights On Legal “Top Gun’ School,” March 23, 1987;
“County Bar Directors OK $886,000 Budget For 1991,” 1990;
“County Bar Votes To Favor Prop. 115 On June’s Ballot,” May 3, 1990;
“Law Briefs,” Unknown date in 1991-92;
“Bar Fence-Sits On Phone Toli Plan For Court,” Summer 1991;
“The Local Scene,” July 15, 1991;
“Battaglia Still Enjoys His Baseball Days,” July 17, 1991,
“What is Research On Attorney’s Worth?” March 11, 1992;
“County Bar, Rutter Group To Part Ways,” March 18, 1992;
“County Bar Focuses On Women Lawyers,” March 25, 1992;

20
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“Law Briefs,” May 1992;
“Law Briefs,” May 13, 1992;
“Law Briefs,” May 22, 1992;
“Law Briefs,” September 23, 1992,
“Local Scene,” September 24, 1992;
“Law Briefs,” October 7, 1992;
“Attorney Learns He’s Not Dealing With An Attorney,”
November 6, 1992;
“Anthony Battaglia Takes To The Bench For Retiring McCue,”
November 16, 1993;
“Local Scene-Dicta Magazine,” June 3, 1996;
SAN DIEGO LOG,
“Million-dollar Award Given To Fisherman,” July 15, 1983;
SAN DieGo UNION TRIBUNE,
“Fisherman Settles For $1 Million,” Moming Edition, July 2, 1983;
“Fisherman settles suit for million,” Evening Edition, July 2, 1983
“Law school here seeks program on court skills,” May 15, 1987,
“They soared to profession’s heights, overcame sexism,” May 26, 1992;
“New citizens beam with pride,” September 18, 2004.
THE DALy CALIFORNIAN,
“True-blue American,” September 8, 1995.

I have been interviewed or have spoke on television four times that I recall. |
have video of two of programs:

Administrative Office of the United States Courts Program “In Camera”, a panel
discussion the 40™ anniversary of the Magistrate Judges System. October 2008. 1
spoke as President of the Federal Magistrate Judges Association. A video copy is
supplied.

KPBS San Diego Public Television Program, “Crisis in the Courts” 1992 panel
discussion on the state of the legal profession. I spoke as President of the San
Diego County Bar Association. A video copy is supplied.

I do not have a tape of my 1992 appearance on the “Roger Hedgecock Television
Show,” on Station KNSD in San Diego. This was a panel discussion on the legal
profession. KNSD was owned by Gillet Communications at the time. It went
into bankruptcy in 1992, has sold several times and is now the NBC affiliate in
San Diego operating as Channel 7/39 located at 225 Broadway, San Diego, CA,
92101.

T also spoke at a program titled “The Justice System: What’s in it for Me?” on
April 28, 1992, It was televised by Cox Cable Channel 4, San Diego. Ido not
have a copy of the video. I do have a copy of the program brochure and a copy of
that is provided. Cox Cable Channel 4 San Diego is owned and operated by Cox
Communications, located at 5159 Federal Blvd, San Diego, CA 92105.
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13. Judicial Office: State (chronologically) any judicial offices you have held, including
positions as an administrative law judge, whether such position was elected or appointed,
and a description of the jurisdiction of each such court.

On November 15, 1993, 1 was appointed a United States Magistrate Judge of the United
States District Court for the Southern District of California for an eight-year term. [ was
reappointed to that office for a second eight-year term on November 15, 2001, and
reappointed for a third eight-year term November 15, 2009. The Court has jurisdiction
over federal criminal offenses and federal civil claims.

Approximately how many cases have you presided over that have gone to verdict or
judgment? :

1 have tried 23 cases to verdict or judgment.

i.  Ofthese, approximately what percent were:

jury trials: 30%
bench trials: 70%
civil proceedings: 95%
criminal proceedings: 5%

a. Provide citations for all opinions you have written, including concurrences and
dissents.

See attached list of opinions and orders.

b. For each of the 10 most significant cases over which you presided, provide: (1) a
capsule summary of the nature the case; (2) the outcome of the case; (3) the name
and contact information for counsel who had a significant role in the trial of the
case; and (3) the citation of the case (if reported) or the docket number and a copy
of the opinion or judgment (if not reported).

(1) Sesi v. Signal Landmark aka Coronado Landmark, et al., U.S. District Ct., So.
Dist. of Cal., Case No. 91¢v1057 B. This was an action for injunctive relief and
damages related to the dumping of hazardous waste on a significant number of
acres in Otay Mesa. Federal and state claims were alleged. Prior to assignment
of the case to me, plaintiff had settled with Signal Landmark and the City of
Coronado and the funds were placed in a Court supervised account. Iassumed
supervision of the court fund and continue to monitor the parties” efforts to clean
up the property. 1 actively managed the case with regard to the remaining claims
of plaintiffs against Signal Landmark, the City of Coronado, and 17 independent
truckers who were involved with the placement of various substances on the
premises allegedly leading to the hazardous contamination. Through years of
negotiation, including coverage issues with defendants’ insurers, these cases were
ultimately settled. This case also generated two other lawsuits, Sesi v. Prudential
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and Maryland Casualty v, Sesi related to coverage disputes, and mortgage
interests in the properties and in the settlement funds deposited with the Court.
These matters were also resolved by court-supervised settlements. There are no
particular orders or judgments that reflect the significance of this case. The case
is significant because of the volume of issues, parties and related litigation that
was settled without expensive litigation or extended trial and motion proceedings.
In fact, I still oversee the cleanup of the toxic waste efforts and periodically
approve payment requests for ground water monitoring and site up keep under
continuing jurisdiction agreed to by the parties. These requests are paid through
funds held in trust by the district court.

Plaintiffs’ counsel: Richard Opper, 225 Broadway, Suite 1900, San Diego,
California 92101, (619) 231-5858; Charles Hoge, 350 10 Avenue, San Diego,
CA 92101, (619) 231-8666; Donald McGrath, 3368 Governor Drive, Suite 223 F,
San Diego, CA 92122, (619) 990-7788.

Defense counsel: Barry Sandals, deceased; Steven T. Erb, 11440 West Bernardo
Court, Suite 204, San Diego, CA 92127-1643, (858) 487-2728; R. Michael
Jordan, 1320 Columbia Street, Suite 200, San Diego, CA 92101,(858) 626-2770;
William L. Fischbeck, 5464 Grossmont Center Drive, Third Floor, La Mesa, CA
91942-3035, (619) 464-1200; W. Patrick Grimm, 550 West C Street, Suite 1100,
San Diego, CA 92101-3532, (619) 231-8802.

(2) Sena v. General Dynamics Corporation, U.S. District Ct., So. Dist. of Cal.,
Case No. 91¢v0965 B. This was a class action claim filed under the Federal Fair
Labor Standards Act and the California and Arizona Labor Codes by and on
behalf of salaried employees of General Dynamics who alleged that they were not
paid overtime but were docked for absences of less than one day in violation of
the law. The class involved a potential 18,000 members. Eleven hundred were
eventually joined and the claims administered and settled. In addition to
management and oversight of the process of the case and settlement, I was
referred the issue of plaintiffs’ counsel’s attorney’s fees by District Judge Rudi
Brewster and issued a Report and Recommendation with regard to the appropriate
fees for plaintiff’s counsel in the case. The Report and Recommendation was
accepted by the district judge on the case and became the order of the court. A
copy is provided.

Plaintiffs’ counsel: Robert D. Rose, 501 West Broadway, Suite 1900, San Diego,
California 92101, (619) 338-6500. )

Defense counsel: Jack Halgren, 333 South Grand Avenue, Los Angeles,
California 90071-3197, (310) 276-5988. '

(3) Stothers v. Ace Parking Management, Inc. U.S. District Ct., So. Dist. of Cal.,
Case No. 95¢v1552 J. This was a class action under the Americans with
Disabilities Act filed on behalf of disabled members of the San Diego community
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against Ace Parking. The action related to numerous violations on the over 100
parking lots managed by Ace Parking and preventing access to the premises to
disabled members of the community. Setting early and intensive settlement
conferences, a settlement was reached on behalf of the class to remediate the
alleged violations and compensate the community for the alleged denial of access.
I monitored compliance of the remediation over a three year schedule. There are
no particular orders or judgments that reflect the significance of this case.

Plaintiffs’ counsel: Richard M. Valdez, 402 West Broadway, Suite 1700,
San Diego, California 92101, (619) 235-5655.

Defense counsel: John R. Wertz, 945 Fourth Avenue, San Diego, California
92101, (619) 233-1888.

(4) Covert v. Uniroyal Goodrich Tire Company, U.S. District Ct., So. Dist. Of
Cal., Case No. 90cv0551 S. This was a products liability action based upon the
claimed defect of a Uniroyal tire alleged to have injured plaintiff. The case was
settled after extensive settlement discussions and significant discovery. The
discovery issues with regard to confidential and proprietary information related to
product manufacture, product testing, and lawsuit history were all handled
through a series of discovery conferences minimizing motion time and delay.
There are no particular orders or judgments that reflect the significance of this
case.

Plaintiff’s counsel: Michael Goldstein, 120 Birmingham Drive, Suite 200,
Cardiff, California 92007, (760) 436-1801.

Defense counsel: Hon. William McCurine, U.S. Magistrate Judge, 940 Front
Street, Room 1185, San Diego, California 92101, (619) 557-6624,

(5) In the Matter of the Extradition of Emilio Valdez Mainero, 950 F. Supp. 290
(8.D. Cal. 1996); and, In the Matter of the Extradition of Emilio Valdez Mainero
990 F. Supp. 1202 (8.D. Cal. 1997). This was an extradition proceeding against
two alleged members of the Arrellano-Felix Drug Cartel. The Republic of
Mexico sought extradition of Mr. Valdez, as well as Mr. Hodoyan, for a variety of
crimes under the laws of Mexico. The case raised significant issues with regard
to bail, extradition proceedings, the procedure with regard to extradition
proceedings, and the issue of @ humanitarian exception to extradition. The first
reported decision (cited above) dealt with the applicability of bail in these
proceedings; and, the second decision (cited above) dealt with general extradition
issues. I denied the extraditees bail in these cases and certified them for
extradition to Mexico.

Plaintiff’s counsel: Hon. Gonzalo Curiel, San Diego Superior Court, (619)
450-7706, San Diego County Superior Court, Family Law Court, 1555 Sixth
Avenue, San Diego, California 92101.

24

11:48 Jul 13,2011 Jkt 066817 PO 00000 Frm 00169 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\66817.TXT SJUD1 PsN: CMORC

66817.144



VerDate Nov 24 2008

162

Defense counsel: Michael Pancer, (619) 885-3734, 105 W. F Street, Fourth Floor,
San Diego, California 92101.

(6) United States v. Savchenko, 201 F.R.D. 503 (S.D. Cal. 2001). This case
concerned the seizure of a Belizean fishing vessel, the “Svesda Maru” on
international waters. ‘A search of the vessel led to the discovery of approximately
12 metric tons of cocaine. Ten crewmen on the vessel were detained and
transported to San Diego, California, and prosecuted for violation of laws of the
United States. I handled the initial arraignment and detention hearings, including
motions with regard to the jurisdiction of the United States to prosecute this case
and challenges based on the delay in transporting the defendants from the high
seas to the court in Southern California. I ruled that the time associated with
travel from the high seas to court was not unreasonable and denied defendants’
motion to dismiss. The decision was not appealed. After the initial proceedings,
the United States District Judge referred issues of discovery to me for handling.
The issues were related to maintaining the vessel cargo during the litigation and,
in significant part, the discovery of expert materials and government sensitive
documents. [ issued these discovery rulings orally from the bench.

Plaintiff’s counsel: Hon. William Gallo, (619) 557-6384, 940 Front Street, Room
1101, San Diego, California 92101; Karen Moore (619) 557-5104, 880 Front
Street, Room 6294, San Diego, California 92101.

Defense counsel: Jeremy D. Warren, (619) 234-4433, 550 West C Street, Suite
1900, San Diego, California 92101; Ben Coleman, (619) 794-0420, 1350
Columbia Street, Suite 600, San Diego, CA 92101; Mark S. Windsor, (619) 699-
5915, 964 Fifth Avenue, Suite 214, San Diego, California 92101; Mary Frances
Prevost, (619) 260-8132, 3115 Fourth Avenue, San Diego, California 92103;
Russell S. Babcock, (619) 531-0887, 1400 Sixth Avenue, Suite 210B, San Diego,
California 92101; Michael Crowley, (619) 238-5700, 110 West C Street, Suite
2100, San Diego, California 92101; Charles Guthrie, (619) 233-8044, 444 West C
Street, Suite 140, San Diego, California 92101-3596; Robert Carriedo,

(619) 232-0900, 105 West F Street, Suite 203, San Diego, Californmia 92101-6036;
David H Bartick, (619) 231-8075, 105 West F Street, Suite 306, San Diego,
California 92101-6036; and Elmer Joseph Cox, (619) 233-0290, 1140 Union
Street, Suite 213, San Diego, California 92101.

{7) Johnson v. Nelson, 142 F. Supp. 2d 1215 (8.D. Cal. 2001). This was a Habeas
Petition referred for my handling by the district judge. My Report and
Recommendation was adopted by District Judge Whelan. The case was
significant as it raised issues of first impression under the California Sexually
Violent Predator (SVP) Act, California Welfare and Institutions Code §6600, et
seq. I ruled that the state court determination that petitioner committed
“substantial sexual conduct” was not unreasonable, that the commencement of
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civil commitment proceedings while petitioner was in custody was not
unreasonable, and that petitioners procedural due process rights were not violated.

Plaintiff was pro se.

Defense counsel: Janelle Boustany, 10235 Gumbark Place, San Diego, California
92131. Listed by the California State Bar as an inactive member since Jan. 17,
2009 with no phone number available.

(8) Perez v. City of Escondido, 165 F. Supp. 2d 1111 (S.D. Cal. 2001). This was
an action by a minor who was shot by the police, his minor sister, and his mother
against the City of Escondido. In the handling of this case, an issue arose with
regard to the federal court’s jurisdiction to grant relief from the California Tort
Claims Act requirement for the timely submission of a claim. I ruled that federal
court had jurisdiction to grant relief within the State statutory framework as “a
court of competent jurisdiction.”

Plaintiff’s counsel: Carl M Lewis, (619) 232-0160, 1551 Fourth Avenue, Suitc
303, San Diego, California 92101; Leon J Saad, (619) 230-8529, 1551 Fourth
Avenue, Suite 303, San Diego, California 92101.

Defense counsel: Mark A. Waggoner, Office of the City Attorney, (760) 741-
4608, Civic Center Plaza, 201 North Broadway, Escondido, California 92025-
2798.

(%) Salmo v. U.S. Dep’t of Agriculture, 226 F.Supp.2d 1234, 2002 WL 31322545,
(S.D. Cal. 2002). This was a case of first impression with regard to jurisdiction of
the court to review the decision of the Food Nutrition Service of the United

States Department of Agriculture, disqualifying the plaintiff from participating

in the Federal Food Stamp Program. I ruled the court lacked jurisdiction to
review a decision of the United States Department of Agriculture.

Plaintiff’s counsel: Alexander W Tucker, (619) 231-2177, 402 W Broadway 27t
Fl San Diego, California 92101.

Defense counsel: Cindy M. Cipriani, Assistant U.S. Attorney, (619) 557-7390,
880 Front Street, Room 6293, San Diego, California 92101.

(10) Thompson v United States of America, U.S. Dist. Ct., So. District of Cal.,
Case No. 03¢v2541 ] (AJB). This was the first of approximately fifty cases filed
against the United States for damages associated with the “Pines Fire” near Julian,
California. On July 2002, a military helicopter struck a power line in Banner
Canyon causing a fire to erupt. The fire burned thousands of acres of land,
numerous houses and personal effects of the neighboring land owners. Through
numerous settlement-conferences, the case was settled. Significantly, the court
issued a mediator’s recommendation on the legal basis for damages of the various
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items lost, including real property, forest land, and personal items of all types.
This guided the parties to settlement. The legal analysis in the mediator’s
recommendation served as a base line in the remaining cases. The remaining
cases were divided among me and two colleagues. All of the Pines Fire cases
settled before trial, the last one before me in early 2009.

Plaintiff’s counsel: Robert G. Steiner, (619) 236-1414, 600 West Broadway, Ste
2600, San Diego, California 92101.

Defense counsel: Thomas Reeve, Jr., Assistant U.S. Attorney, (619) 557-5662,
880 Front St, Room 6253, San Diego, California 92101,

. For each of the 10 most significant opinions you have written, provide: (1)

citations for those decisions that were published; (2) a copy of those decisions that
were not published; and (3) the names and contact information for the attorneys
who played a significant role in the case.

(1) In the Matter of the Extradition of Emilio Valdez Mainero, 990 F. Supp. 1202
(S.D. Cal. 1997).

Plaintiff’s counsel: Hon. Gonzalo Curiel, San Diego Superior Court, (619) 450-
7706, San Diego County Superior Court, Family Law Court, 1555 Sixth Avenue,
San Diego, California 92101.

Defense counsel: Michael Pancer, (619) 885-3734, 105 W. F Street, Fourth
Floor, San Diego, California 92101.

(2) United States v. Savchenko, 201 F.R.D. 503 (S.D. Cal. 2001).

Plaintiff’s counsel: Hon. William Gallo, (619) 557-6384, 940 Front Street, Room
1101, San Diego, California 92101; Karen Moore (619) 557-5104, 880 Front
Street, Room 6294, San Diego, California 92101.

Defense counsel: Jeremy D. Warren, (619) 234-4433, 550 West C Street, Suite
1900, San Diego, California 92101; Ben Coleman, (619) 234-8467, Federal
Defenders, 225 Broadway, Suite 900, San Diego, California 92101; Mark S.
Windsor, (619) 699- 5915, 964 Fifth Avenue, Suite 214, San Diego,

California 92101; Mary Frances Prevost, (619) 260-8132, 3115 Fourth Avenue,
San Diego, California 92103; Russell S. Babcock, (619) 531-0887, 1400 Sixth
Avenue, Suite 210B, San Diego, California 92101; Michael Crowley, (619) 238-
5700, 110 West C Street, Suite 2100, San Diego, California 92101; Charles
Guthrie, (619) 233-8044, 444 West C Street, Suite 140, San Diego, California
92101-3596; Robert Carriedo (619) 232-0900, 105 West F Street, Suite 203, San
Diego, California 92101-6036; David H. Bartick, (619) 231-8075, 105 West F
Street, Suite 306, San Diego, California 92101-6036; and Elmer Joseph Cox,
(619) 233-0290, 1140 Union Street, Suite 213, San Diego, California 92101.
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(3) Johnson v. Nelson, 142 F. Supp. 2d 1215 (S.D. Cal 2001).

Plaintiff was pro se.

Defense counsel: Janelle Boustany, 10235 Gumbark Place, San Diego, 92131,
She is listed by the California State Bar as an inactive member since 01/17/2009.
No phone number available.

(4) Perez v. City of Escondido, 165 F. Supp. 2d 1111 (S.D. Cal. 2001).

Plaintiff’s counsel: Carl M Lewis, (619) 232-0160, 1551 Fourth Avenue, Suite
303, San Diego, California 92101; Leon J. Saad, (619) 230-8529, 1551 Fourth
Avenue, Suite 303. San Diego, California, 92101.

Defense counsel: Mark A. Waggoner, Office of the City Attorney, (760) 741-
4608, Civic Center Plaza, 201 North Broadway, Escondido, California 92025-
2798.

(5) Salmo v. U.S. Department of Agriculture, 226 F.Supp.2d 1234 (S.D. Cal.
2002).

Plaintiff’s counsel: Alexander W Tucker, (619) 231-2177, 501 Broadway, Suite
1660, San Diego, California 92101,

Defense counsel: Cindy M. Cipriani, 619) 557-7390, 880 Front Street, Room
6293, San Diego, California 92101.

(6) Lovell v. Poway 847 F. Supp. 780 (S.D. Cal. 1994) aff'd: 79 F.3d 1510,
superseded rev’d: 90 F.3d 367 (9th Cir. 1996).

Plaintiffs counsel: Elizabeth Schulman, 1551 Fourth Avenue, Suite 50
San Diego, CA 92101-3153, (619)238-0303.

Defense counsel: Christopher Welsh, 401 West “A” Street, 15th Floor,
San Diego, CA 92101, (619) 232-3122.

{7) National Union Ins. v. Liberty Mutual Ins, 885 F. Supp. 202 (S.D. Cal. 1994).

Plaintiff’s counsel: James R. Rogers, 125 South Highway 101 Suite 101, Solana
Beach, CA 92075, (858)792-9900.

Defense counsel: Mary Beth Sipos, Musick, Peeler and Garrett, 652 Kenneth

Hahn Hall of Administration, 500 West Temple Street, Suite 3400, Los Angeles,
CA 90012-3193, (213)621-9800.
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(8) Medical Imaging Ctr. v. Lichtenstein, 1996 WL 156926 (1996), Fed. Sec. L.
Rep., p. 99, 025.

Plaintiff’s counsel: James William Baker, Latham and Watkins, 701 B Street,
Suite 2100, San Diego, CA 92101-8197 (619) 236-1234.

Defense counsel: Donald G. Rez, Sullivan Hill Lewin, Rez and Engel, 550 West
C Street, Suite 1500, San Diego, CA 92101-3540, (619) 233-4100.

(9) Robert Powers, et al v. Eichen, 961 F. Supp. 233 (S.D. Cal. 1997).

Plaintiff’s counsel: Hon. Jan M. Adler, U.S. District Court, 940 Front Street,
San Diego, CA 92101 (619) 557-5585.

Defense Counsel: William E Grauer, Cooley Godward Kronish, 4401 Eastgate
Mall, San Diego, CA 92121-9109, (858) 550-6000.

(10) Galarza v. United States, 179 F.R.D. 291 (S.D. Cal. 1998).

Plaintiff’s counsel: Michael A. Feldman, 2398 San Diego, Suite B, San Diego,
CA 92110-2834 (619)297-5811.

Defense counsel: Stephan Poliakoff, U.S. Attorney’s Office Southern District of
California, Civil Division, 880 Front Street, Suite 6253, San Diego, CA 92101,
(619) 557-5662.

. Provide a list of all cases in which certiorari was requested or granted.

1 know of no cases in which certiorari was requested or granted.

Provide a brief summary of and citations for all of your opinions where your
decisions were reversed by a reviewing court or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings. If
any of the opinions listed were not officially reported, provide copies of the
opinions.

(1) Lovell v. Poway Unified School Dist., 847 F. Supp. 780 (S.D. Cal. 1994)
aff’d: 79 F.3d 1510, superseded rev’d: 90 F¥.3d 367 (9th Cir. 1996). Lovell, a high
school student, allegedly threatened a school guidance counselor that she was
going to shoot her if she didn’t get changes made to her schedule. The school
suspended Lovell for her statement, and she brought suit against the school
district. Lovell alleged free speech and due process violations under the U.S.
Constitution and a state statute preserving a student’s right of free speech on
campus. There were contested versions of the exact statement. About three hours
later, the counselor mentioned the incident to the Assistant Principal, who
initiated disciplinary action.
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The case was tried on stipulated issues, and while the evidence was unclear as to
the exact nature of the words used, I found that neither version met the “threat”
which is excluded under Ninth Circuit authority from First Amendment
protection. I also found the school had provided Lovell her due process rights.
Initially, the Ninth Circuit affirmed on March 29, 1996. On July 18, 1996, the
Court of Appeal withdrew its initial opinion and, following a “de novo review of
the facts,” found the speech unprotected. ' '

(2) Springfield v. United States, 873 F. Supp. 1403 (S.D. Cal. 1994) rev'd: 88
F.3d 750 (9th Cir. 1996). This case involved the starting date for the statute of
limitations on the government’s right to assess taxes. Resolving the disputed
evidence at trial in favour of the government, I found the assessment timely and
denied petitioners motion for judgment. [ also denied petitioners claim that he
was entitled to a “safe harbor” under the assessments based on a good faith. On
appeal, the government counsel “conceded” for the first time that petitioner’s
evidence was more persuasive on the good faith issue. The Court of Appeal
implicitly affirmed my finding on the statute of limitation but reversed on the safe
haven treatment in light of the changed position on the evidence.

The following are Reports and Recommendations rejected in part by a U.S.
District Judge or accepted in part in Habeas Corpus Petitions filed by state
prisoners contending U.S. Constitutional violations in their state court convictions
or Section 1983 civil rights claims challenging conditions of confinement on
constitutional grounds.

(3) Mungia v. Frias, 2009 U.S. Dist. LEXIS 88528 (S.D. Cal,, Sept. 24, 2009). 1
recommended that defendants Motion to Dismiss be granted in this Section 1983
action against a large number of defendants. On review, the recommendation to

dismiss was granted on all but the two defendants who failed to join the motion.

The district judge’s order clarified the scope of the dismissal.

(4) Williams v. Walker (1), 2008 WL 691722, S.D. Cal., January 25, 2008.
Petitioner, a state prisoner filed a Petition for a writ of habeas corpus regarding
his conviction for twelve counts of robbery with a personal firearm allegation on
each count being found true. The Petition presented five claims, four of which
were previously presented to the California Supreme Courts and exhausted and
one unexhausted. The Respondent filed a motion to dismiss claiming the petition
was time barred and was a mixed petition of exhausted (Claims 1,2,3,5) and
unexhausted (Claim 4) warranting dismissal.

Petitioner responded with an opposition, a motion to amend the Petition and a
motion to stay and hold the federal petition in abeyance while he exhausted the
unexhausted claim, and three new claims pending in state court.
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I recommended that the Motion to Stay be denied for a lack of a showing of good
cause for not exhausting Claim 4 and three other sentencing claims earlier. 1
recommended that the Motion to Amend be denied, the Respondents Motion to
Dismiss the claims as time barred be denied, and the Motion to Dismiss the
Mixed Petition be granted. Both parties objected.

(5) Williams v Walker (2), 2008 WL 691721, S.D. Cal., March 12, 2008. In
addressing the parties objection and the Report and Recommendation, the District
Judge Adopted in part and declined to adopt in part the findings and
recommendation in 2008 WL 691722, S.D. Cal., January 25, 2008.

The district judge adopted my findings that the Petition was not barred by the
Statute of Limitations, The district judge declined to follow my recommendation
to stay the federal petition based on a reply mailed before my recommendation
but received and docketed after. The reply supplied the requisite good cause to
warrant the stay. In light of the stay, the district judge denied the Motion to
Amend as moot and the Motion to Dismiss the mixed petition.

(6) Williams v. Walker (3), 2009 WL 4040068, S.D. Cal,, February 05, 2009. The
stay was lifted and Petitioner filed an amended petition asserting eight claims.
Respondent answered, Petitioner replied (called a “traverse™) and the matter was
considered on the complete record. Williams claimed that (1) his trial was unfair
because evidence of the separate offenses was cross-admissible; (2) he was not
provided adequate notice of the factual basis for the state’s allegation that his
1978 conviction was a prior strike under California’s three strikes law; (3) the
sentencing court improperly used dismissed gun allegations from his 1974 and
1978 convictions to treat the convictions as prior strikes; (4) the sentencing court
erroneously imposed sentences for three prior strikes, twice; (5) he received
ineffective assistance of appellate counsel; (6) there was insufficient evidence to
find a 1996 for felony qualified as a prior strike; (7) there was insufficient
evidence to find a prior conviction involved great bodily injury or use of a deadly
weapon constituting a prior strike; and (8) his right to be free from double
jeopardy was violated when his prior convictions were used to sentence him under
California’s Three Strikes Law.

1 recommended the Petition be denied finding that the Petition was timely, that
Claims 1 through 3 failed on their merits and Claims 4 through 8 were
procedurally defaulted. Petitioner filed objections.

(7) Williams v, Walker (4), 2009 WL 4040091, S.D. Cal., November 18, 2009. In
reviewing the recommendations and Petitioner’s objections, the district judge
accepted the timeliness recommendation, rejected as to procedural default on
Claims 4 through 8 and accepted as to lack of merit on Claims 1 through 3. The
district judge disagreed with the adequate and independent finding on the state
procedural rules, concluding that the petitioner was able to show that the
procedural rules were not consistently applied. The district judge then reviewed
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petitioners claims 4 through 8 for merit, found them meritless and ordered the
Petition dismissed. The findings of the district judge are now on appeal.

(8) Almaraz v. Tilton, 2007 WL 4754817, S.D. Cal., December 13, 2007. [
recommended denial-of the habeas petition in total. The district judge agreed, but
made minor corrections on the date calculations in denying the petition.

(9) Rayford v. Giurbino, 2008 WL 5758795, S.D. Cal., October 17, 2008. 1
recommended granting respondents motion to dismiss a Section 1983 complaint
for failure to exhaust administrative remedies. With his objections, Petitioner
filed a motion for leave to amend. A late-served defendant filed an additional
motion to dismiss. The district judge found that there were new facts revealed
after the recommendation through the motion to amend and the additional motion
to dismiss that changed the outcome. So, he granted the motion to dismiss and
the motion for leave to amend.

{10) Moore v. Ollison, 2008 WL 1766926, S.D. Cal., April 15, 2008. 1
recommended that the petition be denied. Judgment was entered by the district
judge. Petitioner sought relief from judgment stating he never recerved the
recommendation. The district judge granted and agreed to review objections.
The district judge accepted the recommendations in full and overruled all
objections and the judgment was again entered.

(11) Romero v. Ryan, 2007 WL 2993030, S.D. Cal., August 27, 2007. 1
recommended the denial of this habeas petitions. The district judge agreed in all
respects and accepted the recommendation, however noted that the reference to
petitioners “failure to instruct” claims should have been characterized as “whether
Petitioner had submitted sufficient evidence to support his theory of the defense.”

(12) Delander v. Hubbard, 2008 WL 2622857, S.D. Cal., February 14, 2008. I
recommended that a motion to dismiss plaintiff’s habeas petition be granted upon
a finding that the Petition was time barred. The district judge disagreed with my
finding that petitioner was not entitled to equitable tolling and denied the motion
to dismiss. On full review, the petition was denied on the merits,

{13) Marella v. Terhune, 562 F. 3d 983 (9th Cir. 2009). Marella appealed a
district judge’s dismissal of his civil rights action for failure to exhaust
administrative remedies under the Prison Litigation Reform Act, 42 U.S.C.
§1997¢(a). Marella was stabbed in prison and spent two days in the bospital and
was then placed in administrative segregation, for his protection, during the 15
days available to file an administrative claim. Marella admitted his claim was
filed untimely, but asserted he did not have the forms or the ability to file within
the required time. The district judge adopted my report and recommendation in
this regard. These rulings were based on the U.S. Supreme Court Case of
Woodford v. Ngo, 126 S. Ct. 2378 (2006) wherein the Ninth Circuit was reversed
where it construed the State’s exhaustion of remedies regulations to provide an
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exception where the prisoner was unable to file. The Court of Appeal reversed
and remanded the case for further development of the record on whether Marella
had access to the necessary forms and an ability to file within the 15 day period.
This matter is proceeding at this time. A copy of the Report and Recommendation
and the District Judge’s order adopting it are provided.

(14) Villalobos v Hemandez, U.S. District Ct., So. Dist. of Cal., Case No.
09¢v363 L (AIB), February 11, 2010. I recommended that defendant’s motion to
dismiss the Habeas Petition be granted finding the petition time barred under 28
U.S.C. § 2244(d). Petitioner sought “equitable tolling” of various time periods
due to prison lockdowns and his alleged inability to read or write English and
secure the assistance of legal materials in Spanish or a translator’s assistance. 1
found petitioner competent in reading and writing English based on the record as
a whole, and that did not find that the petitioner had shown he had made diligent
efforts to secure legal materials in Spanish or a translator’s assistance. The
district judge disagreed stating that these conclusions were not “unequivocally
supported by the record.” The district judge remanded the matter back to me for
an evidentiary hearing. That hearing is set for July 23, 2010. Copies of the
Report and Recommendation and the Remand order are provided as attachments.

Provide a description of the number and percentage of your decisions in which
you issued an unpublished opinion and the manner in which those unpublished
opinions are filed and/or stored.

I estimate that 85-90% of my decisions are not formally published. I have not
submitted a decision for publication since approximately 2005. Many decisions
granting or denying continuances or dealing with discovery matters are issued
weekly, along with other more substantive rulings. Every decision or order [ write
is filed. Historically this was manually and recently it is electronically. The case
files are and will be available to the public electronically for those in the database.
Older paper files which have closed are stored at a federal records retention
center. Westlaw, Lexis and others make a variety of orders and decisions
available electronically and publish some in official reports.

. Provide citations for significant opinions on federal or state constitutional issues,

together with the citation to appellate court rulings on such opinions. If any of the
opinions listed were not officially reported, provide copies of the opinions.

All of the opinions addressing habeas corpus or Section 1983 civil rights claims
address significant constitutional issues. All are available on Westlaw.

Chadwick v. San Diego Police Dept, 2010 WL 883839, S.D. Cal., March 8, 2010
Threats v. Cate, 2010 WL 816146, S.D. Cal., March 3, 2010

Scalf v. Salazar, 2010 WL 744363, S.D. Cal., February 10, 2010

Harris v, Martel, 2009 WL 5909117, S.D. Cal., November 6, 2009

Mathis v. Uribe, 2009 WL 3398791, S.D. Cal., October 20, 2009

Munguia v. Frias, 2009 U.S. Dist. LEXIS 72420, S.D. Cal., August 12, 2009
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Marella v. Terhune, 562 F. 3d 983 (9'" Cir. 2009)

Bjorstrom v. Gonzalez, 2009 WL 1228484, S.D. Cal., May 05, 2009
Pineda v. Garcia, 2009 WL 1228491, S.D. Cal., May 04, 2009

Bamo v. Hernandez, 2009 WL 734145, S.D. Cal., March 17, 2009
Sullivan v, Cate, 2009 WL 536602, S.D. Cal., March 02, 2009

Williams v. Walker, 2009 WL 4040091, S.D. Cal., November 18, 2009
Williams v. Walker, 2009 WL 4040068, S.D. Cal., February 05, 2009
Almaraz v, Tilton, 2009 WL 249780, S.D. Cal., January 30, 2009
Munguia v. Frias, 2009 U.S. Dist. LEXIS 88538, S.D. Cal., January 27, 2009
Castillo v. Small, 2009 WL 188888, S.D. Cal., January 23, 2009
Thoms v. Ryan, 2009 WL-230035, S.D. Cal., January 23, 2009

Romero v. Ryan, 2009 WL 113773, S.D. Cal January 05, 2009

Turmer v. Tilton, 2008 WL 5273526, S.D. Cal., December 18, 2008
Rayford v. Giurbing, 2008 WL 4997607, S.D. Cal., November 24, 2008
Rayford v. Giurbino, 2008 WL 5758795, S.D. Cal., October 17, 2008
Navarro v, Bach, 2008 WL 4492606, S.D. Cal., September 29, 2008
Munguia v. Frias, 2008 WL 4370272, S.D. Cal., September 25, 2008
Xayasomoloth v. Dexter, 2008 WL 5875534, S.D. Cal.,, August 22, 2008
Moore v. Ollison, 2008 WL 1766926, S.D. Cal., April 15, 2008
McElroy v. Castro, 2008 WL 2025286, S.D. Cal., April 04, 2008
Navarro v, Bach, 2008 WL 753959, S.D. Cal., March 19, 2008

Mabry v. Scribner, 2008 WL 782572, S.D. Cal., March 19, 2008
Orange v, Tilton, 2008 WL 734255, S.D. Cal,, March 18,2008

Hayes v. Wong, 2008 WL 564637, S.D. Cal,, Febmary 29,2008
Delander v. Hubbard, 2008 WL 2622857, S.D. Cal., February 14, 2008
Campbell v. Hernandez, 2008 W1, 398859, 8.D. Cal., February 11, 2008
Degadillo v. Adams, 2008 WL 331396, S.D. Cal., February 05, 2008
Williams v Walker (2), 2008 WL 691721, S.D. Cal., March 12, 2008
Williams v. Walker, 2008 WL 691722, S.D. Cal., January 25, 2008
McElroy v. Castro, 2008 WL 110983, S.D. Cal., January 10, 2008
Munguia v. Frias, 2008 WL 80993, S.D. Cal,, January 08, 2008

Romero v. Ryan, 2007 WL 4984060, S.D. Cal., December 21, 2007
Bratton v. Hermnandez, 2007 WL 4885858, S.D. Cal., December 21, 2007
Almaraz v. Tilton, 2007 WL 4754817, S.D. Cal., December 13, 2007
Snipes v. Tilton, 2007 WL 3023471, S.D. Cal., October 15, 2007
Tanner v. Kramer, 2007 WL 2853930, S.D. Cal., September 26, 2007
Romero v. Ryan, 2007 WL, 2993030, S.D. Cal., August 27, 2007

Thoms v. Ryan, 2007 WL 2262862, S.D. Cal., August 06, 2007

Rosales v. Horel, 2007 WL, 1852186, S.D. Cal., June 26, 2007

Behrazfar v. .S, Dept. of Homeland Sec., 2007 WL 1381609, S.D. Cal., May 07,

2007

Miani v. Ollison, 2007 WL 1975606, S.D. Cal., March 12, 2007

Jackson v. Ollison, 2007 WL 433188, S.D. Cal,, January 23, 2007

Townes v. Paule, 407 F.Supp.2d 1210, 2005-WL 3591981, S.D. Cal., December
13,2005
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Johnson v. Nelson, 142 F. Supp.2d 1215, 2001 WL 418719, S.D. Cal., April 10,
2001

Nelson v. Silverman, 888 F. Supp. 1041, 1995 WL 349046, 76 A.F.T.R.2d 95-
5567, S.D. Cal., June 06, 1995

Lovell v. Poway Unified School Dist., 847 F. Supp. 780 (S.D. Cal. 1994) aff’d. 79
F.3d 1510, superseded rev’d: 90 F.3d 367 (9th Cir, 1996).

h. Provide citations to all cases in which you sat by designation on a federal court of
appeals, including a brief summary of any opinions you authored, whether
majority, dissenting, or concurring, and any dissenting opinions you joined.

I have not sat by designation on a federal court of appeals.

14. Recusal: If you are or have been a judge, identify the basis by which you have assessed
the necessity or propriety of recusal (If your court employs an "automatic"” recusal system
by which you may be recused without your knowledge, please include a general
description of that system.) Provide a list of any cases, motions or matters that have
come before you in which a litigant or party has requested that you recuse yourself due to
an.asserted conflict of interest or in which you have recused yourself sua sponte. Identify
each such case, and for each provide the following information:

a. whether your recusal was requested by a motion or other suggestion by a litigant
or a party to the proceeding or by any other person or interested party; or if you
recused yourself sua sponte;

b. a brief description of the asserted conflict of interest or other ground for recusal;
¢. the procedure you followed in determining whether or not to recuse yourself;

In compliance with the Code of Conduct for United States Judges, my Court has installed
an automated conflicts system, which [ check daily through automatic alerts that are sent
to me by email. I enter all attorneys with whom any conflicts exist as well as companies
in which I hold stock or mutual fund companies for which I have mutual funds. The
attorneys entered are those with whom I have personal friendships or with whom I have
past practice affiliations. I also enter the names of attorneys who sit on any
reappointment merit panels when I am under consideration and any judicial selection
committees when I apply for potential appointment. [ have recused in a number of cases
where one of the attorneys, companies or listed individuals is involved in a case T am
assigned. I do not keep records of those instances.

My computerized list is reviewed periodically for updates and changes. I also follow the
Code of Conduct for United States Judges when [ otherwise discover any situation where
recusal is required or where any apparent appearance of impropriety could be suggested.

1 have no record or memory of any person requesting that I recuse in any case I have been
assigned.
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15. Public Office, Political Activities and Affiliations:

a. List chronologically any public offices you have held, other than judicial offices,
including the terms of service and whether such positions were elected or
appointed. If appointed, please include the name of the individual who appointed
you. Also, state chronologically any unsuccessful candidacies you have had for
elective office or unsuccessful nominations for appointed office.

I'was appointed by the San Diego County Board of Supervisors to the San Diego
County Law Library Board of Trustees 1992 to 1993 and the Law Library Justice
Foundation Trustees 1992 to 1993. The two positions were intimately connected.
I was Vice President of the Law Library Board in 1993.

1 have not held other public office other than judicial office. [ have had no
unsuccessful candidacies for elective office or unsuccessful nominations for
appointed office.

b. Listall memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. If you have ever
held a position or played a role in a political campaign, identify the particulars of
the campaign, including the candidate, dates of the campaign, your title and
responsibilities.

Except by voter registration, I have not been a member or held any office of a
political party, election committee or political campaign.

16. Legal Career: Answer cach part separately.

a. Describe chronologically your law practice and legal experience after graduation
from law school including:

i. whether you served as clerk to a judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;

I have not served as a clerk to a judge.
il. whether you practiced alone, and if so, the addresses and dates;
1980-1981
Anthony J. Battaglia Attorney at Law
1200 Third Avenue, Suite 1200

San Diego, California 92101
Attorney and Sole Proprietor
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1981-1991

Anthony J. Battaglia, A Professional Corporation
2550 Fifth Avenue, Suite 629

San Diego, California 92103

Attorney

the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

1972-1974

Law Offices of Marinos & Styn
111 Elm Street, Suite 400

San Diego, California 92101

Law Clerk

1974- 1980

Law Offices of John Marin
304 Kalmia Street

San Diego, California 92101
Attorney

1991-1993

Battaglia, Fitzpatrick & Battaglia, A partnership of Professional
Corporations

2550 Fifth Avenue

San Diego, California 92103

Attorney and Pariner

whether you served as a mediator or arbitrator in alternative dispute
resolution proceedings and, if so, a description of the 10 most significant
matters with which you were involved in that capacity.

During my practice I served as a mediator/arbitrator in various capacities.
These are summarized below.

San Diego Superior Court Arbitration Panel, 1980 to 1993. I handled over
125 arbitrations referred by the Superior Court and based upon my
selection by the counsel for the parties in those actions. Cases were
typically automobile accident, premises liability and products liability
matters. Hearings were typically one half to one full day in duration.

San Diego Superior Court Pro Tem Panel 1987 to 1993. Assigned two

trials that were settled before trial commenced. I was assigned numerous
settlement conferences on this panel.
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Panelist San Diego Superior Court 3 Judge Settlement Panel Programs,
1979 to 1993. Heard numerous settlement conferences, (four or five per
day) serving one to two days per year as requested by the San Diego
Superior Court.

San Diego Superior Court, North County Branch Trial Calendar

Settlement Panel Program, Plaintiffs Attorney Coordinator, Panelist, 1987.

San Diego County Bar Association, Attorney Client Fee Arbitration
Panelist, 1982 to 1984. As a member of the arbitration panel, I was
assigned two to three arbitrations per year. The arbitrations involved
disputes between attorney’s and their clients over fees. Proceedings
involved a single arbitrator for small cases, and a three arbitrator panel for
large cases. Iserved both in the role of the single arbitrator, and a
panelist, including presiding arbitrator in these proceedings.

1 also served as a private arbitrator in uninsured motorist and malpractice
cases. Only six could be called significant legal/factual disputes, which
were as follows:

(1) Baker v. Sadick, 162 C.A. 3d 618, 208 Cal. Rptr. 676 {1985). Iserved
as the neutral and presiding arbitrator in this action by a patient against a
doctor for negligence in the performance of a breast reduction
mammoplasty. The decision of the arbitrators was for damages of
approximately $800,000.00 of which $300,000.00 were punitive damages.
The case is noteworthy and was taken up on appeal on the issue as to
whether or not arbitrators can award punitive damages in this type of
proceeding.

(2) Winsett v. Kaiser (1986). I served as an arbitrator appointed by the
plaintiff with regard to this malpractice case against Kaiser Foundation
Hospitals for negligence in the delivery and care and treatment of a
newborn. As a result of the alleged malpractice the child sustained severe
mental retardation and disability. The case involved rulings on the
applicability of various sections of the Medical Insurance Recovery
Compensation Act to the contract proceeding and issues concerning
claims for the emotional distress by the parents under various theories.
Damages were awarded in the approximate amount of one million dollars
either in current cash contributions or the provision of future medical care
and/or cash trust funds for those purposes.

(3) Smith v. Tan (1988). This arbitration was between doctors to set
apportionment and contribution to the settlement of a malpractice claim
for failure to diagnose prostate cancer. I served in the role of neutral and
presiding arbitrator.
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(4) Ochoa v. Kaiser (1989). This was an arbitration concerning the failure
to properly treat a wound to the plaintiff’s right lower extremity. [ was
appointed as an arbitrator by the plaintiff. Damages were awarded for the
lost wages and the general damages associated with the subject injury.

(5) Armstrong v. State Farm (1989). This was a binding arbitration of an
uninsured motorist case arising out of an automobile accident. The issues
involved causation and liability as the underlying liability for the subject
collision was not in dispute.

(6) Taormina v. State Farm (1991). This was a binding arbitration of an
uninsured motorist claim concerning issues of causation, injury and
damage. Liability for the underlying automobile accident was not in
dispute.

b. Describe:

i. the general character of your law practice and indicate by date when its
character has changed over the years.

My practice was fairly constant over the years. From 1974 to 1980 I
handled a high concentration of maritime personal injury cases under the
Jones Act, The Death on the High Seas Act and general maritime law. I
also handled some products liability and general tort cases.

From 1980 to 1993, my practice had less emphasis on maritime injury
cases and more on products liability and third party negligence cases. |
was recognized as a specialist in admiralty matters, and granted Proctor in
Admiralty status in 1993 by the Maritime Law Association of the United
States.

ii. your typical clients and the areas at each period of your legal career, if
any, in which you have specialized.

My clients were very diverse ranging from injured “blue collar” worker’s,
many of whom were Mexican, Portuguese, Asian and South American
immigrants involved in the maritime industry or construction trades.
Some were local union members. Other clients were doctors, dentists and
judges.

¢. Describe the percentage of your practice that has been in litigation and whether
you appeared in court frequently, occasionally, or not at all. If the frequency of

your appearances in court varied, describe such variance, providing dates.

Throughout my private practice, | appeared in court frequently.
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i. Indicate the percentage of your practice in:

1. federal courts: 35%

2. state courts of record: 60%

3. other courts:

4. administrative agencies: 5%
ii. Indicate the percentage of your practice in:

1. civil proceedings: 99%

2. criminal proceedings: 1%

d. State the number of cases in courts of record, including cases before
administrative law judges, you tried to verdict, judgment or final decision (rather
than settled), indicating whether you were sole counsel, chief counsel, or associate
counsel.

As an attorney, I tried 23 trials to verdict overall. These included 16 civil jury
trials, 10 as lead counsel and 6 as co-counsel. There were 3 civil bench trials as
lead counsel, 3 criminal jury trials as lead counsel and 1 criminal bench trial as
lead counsel.

I also handled more than 24 Administrative trials with the Department of Labor,
the United States Coast Guard and the Social Security Administration
representing disabled workers or licensed seamen.

i. What percentage of these trials were:
1. jury: 86%
2. non-jury: 14%

e. Describe your practice, if any, before the Supreme Court of the United States.
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the Supreme Court in connection with your
practice.

While [ am a member of the bar of the Supreme Court of the United States, 1 did
not practice before the court as an attorney.

17. Litigation: Describe the ten {10) most significant litigated matters which you personally
handled, whether or not you were the attorney of record. Give the citations, if the cases
were reported, and the docket number and date if unreported. Give a capsule summary of
the substance of each case. Identify the party or parties whom you represented; describe
in detail the nature of your participation in the litigation and the final disposition of the
case. Also state as to each case:

a. the date of representation;
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b. the name of the court and the name of the judge or judges before whom the case
was litigated; and

¢. the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

(1) Santos v. Anchor Fishing Co., Ltd., (1983) U.S. District Ct., So. Dist. of Cal,,
Case No. 82¢v1302. Hon. Earl B. Gilliam (deceased). I represented the plaintiff.
This was an action for compensation for personal injuries by the crewman of a
fishing vessel against his employer. In addition to compensatory claims, plaintiff
claimed punitive damages from defendants for the failure to provide medical care
and temporary disability as required by maritime law. The trial resulted in the
first punitive damage award by a jury in a maritime case in the Southern District
of California for the failure to pay medical benefits.

Opposing Counsel: Walter Klein, 9601 Wilshire Blvd., Suite 700, Beverly Hills,
California 90210-5211.

(2) Ferreira v. Jorge Fishing Co. (1984) U.S. District Ct., So. Dist. of Cal., Case
No. 82¢v0069. Settled at Settlement Conference before Hon. J. Edward Harris
(Ret). This was a case by a crewman of a fishing vessel against his employer and
surrounded three unrelated accidents causing various injuries. I represented the
plaintiff. Following multiple settlement conferences this case resulted in the first
structured settlement in excess of one million dollars for a maritime case in San
Diego County.

Opposing Counsel: Joseph Bryans, 350 South Magnolia Avenue, El Cajon,
California 92020, (619) 441-1122; Ron House, 4355 Ruffin Road, Suite 205,
San Diego, California 92123, (858) 576-2947.

(3) Heater v. SDG&E (1984), San Diego Superior Court Case No. 462131.
Settled at a Settlement Conference before Hon. Ben Hamrick (deceased). This
was a case for personal injuries centered around responsibility for a sawed off
parking lot station which extended above ground level by ¥4~ to 3/8”and caused
plaintiff to trip and fall. The case involved a significant issue as to ownership
and/or responsibility as it related to utility and street easements. The case was
settled at a three-judge settlement panel presided over by Judge Ben Hamrick for
a structured settlement to pay guaranteed benefits of $500,000 to the plaintiff, a
55-year old woman, with a broken hip. 1 represented the plaintiff.

Opposing Counsel: Paul Jurkoic, 7079 Rickrose Terrace, Carlsbad, California
92009, (760) 930-0562; Alejandro Matuk, 401 West A Street, Suite 2350,

San Diego, California 92101, (619) 238-1800; Sidney A. Stutz, 401 West
A Street, 15th Floor, San Diego, California 92101, (619) 232-3122.
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(4) Leal v, Liberty King, Inc., (1986) U.S. District Ct., So. Dist. of Cal., Case No.
83¢v2630. Hon, Edward 1. Infante. This was an action by crewman of a fishing
vessel against his employer for injuries sustained in two separate occurrences.
Prior to trial, the defendant’s insurance carrier had gone bankrupt. Plaintiff
proceeded to a stipulated judgment of $300,000 and sought collection of the
judgment against Starkist Corporation through whom the failed insurance
coverage had been placed. Starkist satisfied the judgment prior to the filing of a
separate action. I represented the plaintiff.

Opposing Counsel: Walter Klein, 9601 Wilshire Blvd., Suite 700, Beverly Hills,
California 90210-5211, (310) 550-4595.

(5) Avila v. Elizabeth C.J. Inc., (1985), U.S. District Ct., So. Dist. of Cal., Case
No. 83¢v1446 Judge, Hon. Leland C. Nielsen, (deceased). This was an action for
wrongful death under the Death on the High Seas Act by heirs of crewman aboard
a commercial fishing vessel. At commencement of trial, defendant filed for
bankruptcy relief in that they had no primary liability coverage with regard to the
claim. After obtaining a relief of stay from the bankruptcy court, and bringing the
matter to a second trial, defendant defaulted and plaintiff proved a $750,000
judgment for the plaintiff’s pecuniary losses for the death of their decedent. The
case was then pursued against Excess Insurance Underwriters at Lloyds of
London as Avila v. Jennings, et al., San Diego Superior Court Case No. 570647,
resulting in a recovery for plaintiff. I represented the plaintiff.

Defense counsel in the insurance case was Lawrence W. Bradley, Jr., Pillsbury
Winthrop LLC, 725 S. Figueroa St., #2800, Los Angeles, CA 90017-5443, (213)
488-7256.

Opposing Counsel: William Kammer, 401 B Street, Suite 1200, San Diego,
California 92101, (619) 231-4755; Robert Ayling, 4365 Executive Drive, Suite
1600, San Diego, California 92121, (858) 677-1425.

(6) Wood v. Kearny Mesa Toyota, et al., (1987), San Diego Superior Court, Case
No. 501264. Settled at Settlement Conference before Judge, Hon. G. Dennis
Adams (Ret). This was a products liability case against the manufacturers of a
Toyota Pick-Up Truck modified with the use of a “Lift Kit” at the time of original
sale. Plaintiff’s vehicle rolled on the freeway after a multiple vehicle collision. I
took the case over after it was under way for several years. Through multiple
settlement conferences with Judge Adams, the entire matter was broughtto a
settlement. The case was unique in that its conclusion resulted in multiple
hearings before the court with regard to the application of Proposition 51
retroactively as ultimate settlement was the result of partial settlements with each
defendant. Proposition 51 had just gained passage at the time that this case was in
a settlement posture. I represented the plaintiff.
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Opposing Counsel: Dennis Atchley, 2550 Roosevelt Street, Suite 203,
Carlsbad, California 92008, (760) 720-9612; Daniel White, 550 West C Street,
Suite 950, San Diego, California 92101, (619) 239-0300; James Chodzko, 933
Summer Holly Lane, Encinitas, California 92024, (760) 436-8241.

(7)y Medeiros v. SCA Sanitation Services {1980), San Diego Superior Court, Case
No. 539340. Settled first day of trial before Judge, Hon. Alpha Montgomery
(deceased). This was a products liability case for personal injuries against the
manufacturer and operator of an industrial trash truck. A portion of the truck lift
system failed which in operation causing a piece of steel to detach from the
vehicle and strike plaintiff. Injuries included a herniated lumbar disc. Settlement
was $205,000 in addition to workers compensation benefits. I represented the
plaintiff. l

Opposing Counsel: Janet Sobel, P.O. Box 261114, San Diego, California 92196,
(858) 578-5577; Hon. Kevin Enright, San Diego Superior Court, 220 West
Broadway, San Diego, California 92101.

(8) Jachn v. Sierra Pacific, et al. (1990), San Diego Superior Court, Case No.
602826. Settled at Settlement Conference before Judge, Hon. Alice Sullivan
(Retired), 11512 El Camino Real, Suite 370, San Diego, California 92130, (858)
792-1330. This was an action for personal injuries sustained by an office worker
when she slipped on the lobby floor (terrazzo tile) of her place of work. The case
was brought against the building owner, the janitor, and the cleaning supply
company on negligence and products liability theories. Injuries included a
herniated lumbar disc. The case settled for $302,500.00. I represented the
plaintiff. '

Opposing Counsel: Lori Kanda, West Coast Mortgage 7847 Dunbrook Rd #H,
San Diego, California 92126-6305 (858) 693-8980; Dan Grozkrueger, (619) 237-
9956, 501 West Broadway, 15th Floor, San Diego, California 92101; Randy
Pearlman, address unknown, no longer listed with the State Bar of California.

(9) Kulick v. Hawthorne Rent it Service and Calavar Corp. (1991), San Diego
Superior Court, Case No. 61405 before Judge, Hon. Harrison R. Hollywood
(deceased). This was a products liability action brought by a thirty-three year old
electrician who was injured when the self propelled aerial man lift that he was
driving failed in normal operation. With the failure, the vehicle rolled down a
slope and threw the plaintiff from the operator’s platform. The plaintiff suffered a
lumbar sprain and a bulging lumbo-sacral disc injury. The jury verdict was for
$300,000. 1represented the plaintiff.

Opposing Counsel: Luther Horton 225 Broadway, Suite 1400, San Diego,
California 92101, (619) 232-1183; Gary Davis, 1320 Columbia Street, Suite 200,
San Diego, California 92101, (619) 544-8300.
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(10) Ober v. Get Smart Scaffold, et al. (1991) San Diego Superior Court, Case
No. N46403 before Judge, Hon. Irma Gonzales, 940 Front Street, Room

4194, San Diego, California 92101, (619) 557-7107. This was a products
hiability action brought by a sprinkler fitter who suffered a severe right lower leg
injury, including multiple fractures, as a result of being pinned between a self
propelled scissor lift and a wall. The vehicle had an unexpected and unintended
forward acceleration. The allegation was that the vehicle was defectively
designed and the acceleration controls were not properly guarded. The jury
returned a defense verdict in this case. Irepresented the plaintiff.

Opposing Counsel: Warren Dean, 2301 Dupont Drive, Suite 350, Irvine,
California 92612, (949) 655-0360.

18. Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
mvolve litigation. Describe fully the nature of your participation in these activities. List
any client(s) or organization(s) for whom you performed lobbying activities and describe
the lobbying activities you performed on behalf of such client(s) or organizations(s).
(Note: As to any facts requested in this question, please omit any information protected
by the attorney-client privilege.)

As a litigator, my most significant cases as an attorney are listed in response to Question
17, above.

In 1992 as the President of the San Diego County Bar Association I was a member of a
delegation of California Local Bar Presidents who traveled to the State Capitol to meet
with the Governor’s Chief of Staff regarding support for the veto of legislation limiting
State Trial Court Judge’s retirement benefits. The meeting lasted thirty minutes and no
follow up meeting occurred. The legislation was vetoed.

In 1987, I made courtesy calls on legislators in Sacramento, California, on one day as a
member of the Board of Directors of the California Trial Lawyers,

Other than these two instances, I have not performed lobbying activities.

19. Teaching: What courses have you taught? For each course, state the title, the institution
at which you tanght the course, the years in which you taught the course, and describe
briefly the subject matter of the course and the major topics taught. If you have a
syllabus of each course, provide four (4) copies to the committee.

None.

20. Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers, clients or
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customers. Describe the arrangements you have made to be compensated in the future
for any financial or business interest.

I am a beneficiary of the Battaglia & Battaglia A.P.C. Profit Sharing Plan. Contributions
made by the firm to the plan through November 14, 1993, are invested in the plan and
will be payable to me at retirement. The assets of the plan are invested in mutual funds
(listed on the Net Worth Statement and in the Financial Disclosure Report attached to this
questionnaire).

Outside Commitments During Court Service: Do you have any plans, commitments, '
or agreements to pursue outside employment, with or without compensation, during your
service with the court? If so, explain.

No plans, but as appropriate under the Code of Conduct for United States Judges, I hope
to continue to speak on occasion at legal education programs including the Annual Judith
N. Keep Civil Practice program,

Sources of Income: List sources and amounts of all income received during the calendar
year preceding your nomination and for the current calendar year, including all salaries,
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items

" exceeding $500 or more (if you prefer to do so, copies of the financial disclosure report,

required by the Ethics in Government Act of 1978, may be substituted here).
See attached Financial Disclosure Report.

Statement of Net Worth: Please complete the attached financial net worth statement in
detail (add schedules as called for).

See attached Net Worth Statement.

Potential Conflicts of Interest:

a. ldentify the family members or other persons, parties, categories of litigation, and
financial arrangements that are likely to present potential conflicts-of-interest
when you first assume the position to which you have been nominated. Explain
how you would address any such contlict if it were to arise.

With 16 years already spent on the same court I have very few conflicts with
counsel. My wife is a practicing lawyer with occasional matters in the federal
court. She is on my automated recusal list. 1 would recuse on any case she was
involved in without exception. I also recuse myself on cases involving lawyers
who I practiced with and those who took over cases from my practice when I was
appointed in 1993.

. Istrictly follow the recusal statutes and the guidance of the Code of Conduct for
United States Judges, a practice I would continue if confirmed.
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b. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern.

I have consistently followed the federal recusal statutes and the Code of Conduct
for United States Judges. 1 will continue to do so if confirmed. My Court has
installed an automated conflicts checking system, which I check daily through
automatic alerts that are sent to me by email. I enter all attorneys with whom any
conflicts exist as well as companies in which I hold stock or mutual fund
companies for which I have mutual funds. The attorneys entered are those with
whom I have personal friendships or past practice affiliations with. I also enter
the names of attorney’s who sit on any reappointment merit panels when I am
under consideration and any judicial selection committees when I apply for
potential appointment. The list is reviewed periodically for updates and changes.

Where there is any potential for conflict with a party or counsel, I recuse myself.

25. Pro Bono Werk: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of
professional prominence or professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities,
listing specific instances and the amount of time devoted to each.

T have served on organizations that sponsor free legal service for those in need. These
include the San Diego County Bar Association, The San Diego Volunteer Lawyer
Program, The Lawyer Referral and Information Service of the San Diego County Bar and
the Attomey Referral Service of the San Diego Trial Lawyers. In serving on the
oversight boards, I spent hundreds of hours considering and managing programs that
provided free or low cost representation, including the Volunteer Lawyers Veteran’s
Stand Down and Domestic Violence Clinics, the Modest Means Panel, and two referral
services which offered free initial consultations to the public on an ongoing basis. These
organizations also participated annually in the Law Day programs of free legal services,
and provided pro bono services of lawyers as settlement judges and a “People’s Law
School” to educate the public on their rights.

My specific service is as follows:

San Diego County Bar Association since 1974, Board of Directors 1989 to 1992,
President 1992, Vice President 1991, Treasurer 1990.

San Diego Volunteer Lawyers Program, Board of Directors 1989-1992; Executive
Committee 1989 to 1991.

Lawyer Referral and Information Service Committee 1990 to 1992

Attorney Referral Service of the San Diego Trial Lawyers, Chairman 1982 to 1985
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I also served on the Board of Trustees of Say No To Drugs, Inc., a nonprofit education
and information organization aimed at children and young adults. As a volunteer to the
Board, I handled the incorporation process and secured the tax exempt status as well as
annually providing corporate minutes and documents from the early 1980's until 1993, all
pro bono.

I served on the Executive Committee, Red Boudreau Memorial Benefit Dinner for the St.
Vincent De Paul Center for the Homeless 1987. Organization sponsors annual fund
raiser for center for the homeless. Original focus was to raise funds for construction of
the center. The focus is now the ongoing maintenance and operation of the center.

I served as a member of the Access to Health Care Commission, a non-profit
organization sponsored by the San Diego County Medical Society, in the years 1991 and
1992. The mission of the organization was to provide resources for health care for
indigent individuals. My role on the committee was as a representative of the legal
profession as President of the San Diego County Bar Association.

1 served as an officer and chair of the Trial Lawyers Foundation, a non-profit
organization that provided benefits for victims of crime not otherwise compensated
through private or public means. I was chairman of the foundation in 1987 and 1988 and
served as a continuing member of the board and secretary in 1989 and 1990.

26. Selection Process:

a. Please describe your experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to your nomination and
the interviews in which you participated). Is there a selection commission in your
jurisdiction to recommend candidates for nomination to the federal courts? If so,
please include that process in your description, as well as whether the commission
recommended your nomination. List the dates of all interviews or
communications you had with the White House staff or the Justice Department
regarding this nomination. Do not include any contacts with Federal Bureau of
Investigation personnel concerning your nomination.

I applied through the Office of United States Senator Boxer by submitting a
completed questionnaire, provided on her official website, in March 2009. The
application was forwarded to the Senator’s selection commission in my
jurisdiction. The Chair of the Commission contacted me in August 2009 to set up
an interview, I provided the Chair an update to my submission. The interview
with the Commission took place on September 10, 2009.

The Department of Justice contacted me on February 14, 2010 advising me that it
had received my candidacy. Thereafter, I have had a number of conversations

with Department of Justice officials regarding the required pre-nomination forms.
On March 15, 2010, 1 interviewed in Washington, D.C., with Department of
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Justice and White House personnel. On May 20, 2010, the President submitted
my nomination to the Senate.

b. ‘Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any currently pending or specific case, legal issue or question
in a manner that could reasonably be interpreted as seeking any express or
implied assurances concerning your position on such case, issue, or question? If
s0, explain fully.

There have not been any discussions in these regards.
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FINANCIAL DISCLOSURE REPORT R?fg;\iﬁﬁ:d by 'f’,}' s
Rov. 172010 NOMINATION FILING 3 USC app, $§ 101-111)

1, Person Reporting tiast name, firs), middic % Court or Organteation 3. Date of Report
BATTAGLIA, ANTHONY L. SOUTHERN DISTRICT OF CALIFORNIA 88202010
&, Fitie cAsticle W jodges indicale active of senioe staws; Sa. Repors Type {cheuk appropriste type) 6. Repavting Pesiod
magistrate judges indieate full- oF i) :
N ‘ Nominstian, Dty 32072010 014612009
VISTRICT JUDGE - NOMINEE i i g
taitial Anouat Fingl
) ] ] 04150010
b, [T Anmoded Report
7. Chmbers or Office Address & On the bunls of the luformation contalined i this Report aad any
madifeations pertalning thereto, it is, In sy opinfon, fs comphience
Uniied States District Court with spplicabie fas and reguladions,

244 Front Street, Room 1445
San Diego. CA 92101-8927
Reviewlag Offices Date.

IMPORTANT NOTES: The instructions accompanying this Jores must be follawed. Complete ali parts,
checking the NONE bax for vochk part where you have wo repertable information. Sign on ast puge,

X, POSYTHONS, (reporsing individuot oniys see pp. $:23 of filing insrowcstans.)
[_] NONE (No reporiable positions.}

to Toswe Truat | (Pession & Profit Sharing Plan Trusty
2. Tnsice Trust 2 {has nio reporfuble assets)

3. Troswee Trust 3
4. Director, Inunediate Past Pregidient Fudvral Magistrate Judges Associstion

L AGREEMENTYS, (Reporring individual ons: sce pp. 14:1b of fting inswrucrions)
NONE (Na reportable agreements.}
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FINANCIAL DISCLOSURE REPORT Name of Person Reporting Dote of Repart
Page 2 of 7 BATTAGLIA, ANTHONY 1. 05720-2010

L NON-INVESTMENT INCOME. (Reporsing individint and spose; see pp. 1726 of fling instructions.}
A. Filer's Non-Investment ncome

@ NONE (No reportabie non-investment income.}

DATE SQURCE AND TYPE

{yours, not spouse’s}

B. Spouse’s Non-Investraent IHCOME ~ 1you were married during any partion af the reporting year, camplese this section.
(Doilar atncunt aay requived except for hongraria

D NONE (No reportable non-investment income.)
DATE SQURCE AND TYPE

1. 2609-2010 self employed, Attormey

2

3.

1V, REIMBURSEMENTS Lodging, food,

fncludes thost 35 spouse and depercdent chiben: see pp. 25-27 of fting strictions.)

D NONE (Mo reportable reimbursements,)

1. Exempt

w
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FINANCIAL DISCLOSURE REPORT Nase of Verson Reparting Pate of Repory
Page3of7 BATTAGLIA, ANTHONY J. 572072016
V. GUFTS. thnctustes those so spanse wnd depensient chibisens see pp. 2831 of fHing instructions)
D NONE (No reportable gifts.j

i Exempr

4,

5.

V1. LYABILYTIES. (tnctiudes those of spouse and dependent chikirens see pp, 32-33 of filing imsrwctions.}

{71 NONE Ve reportabte liahilities.)

CREDITOR DESCRIPTION YALUE CODE
I Sallie Muc Student Loan J
2, Citibank Student Loan K
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FINANCIAL DISCLOSURE REPORT | Yoamsof Peson Beporting Dateof Regort
Page 4 of 7 BATTAGLIA. ANTHONY J. 057202010

VILINVESTMENTS and TRUSTS - income, wine, wansactions itnchudes those of spouse and depenieat childnen; see pp. 3:4-60 of fillng insteuctions.)

[] NONE (No reportable income, assets, or fransactions.)

. o B T
Deseripion of Asseis Trcome during Giross valos &t cad ‘Transaciions Garing roporting pesied
Linchusing trost assels) ? o of repantivg pesiod . ) ) .
3 2 O] [ I <3}
Place "(X)" aiter cach assot Amownt | Typefeg. | Valwe Vatuo Typeteg. | Datc | Ve Goin Ydentity of
gt From prior diactagure Codet b iy pent, | Code2 | Mothd buy, el lmniddyy | Code? | Codt buyerfelier
@ty L iy ) Code 3 vodemption} | DU Ay {ifprivate
: i QW) | H : transction)
1. American Century Balanced Fund 8 Dividend K T Exempt
2. Trust { (Pension and Profit Sharing Plan E Dividend o T
Trusty .
3 T Rewe Price Equity Ine Fund (Pession
Plan)
4, - T.Rowe Price Prime Fund (Fonsion Fundy
5. - Vangoard GNMA Fund {Pension Fand)
6. - Yanguard High Yield Fund (Pension Fund!
7. - Vanguard Star Fund (Profit Sharing Plan)
& - Vanguard Prime Fund (Profit Shoring)
9. - T.Rowe Prive High Yield Fond (Profit
Sharing}
0. - Vanguard GNMA Fund (Profit Sharing)
11, - T, Rowe Price Spectrum Growsh Fund
{Profit Sharing)
12, - Hennessy/Tawarmck! Babson Value Fund
{Pension Fuod)
13, - Vangosrd Index 500 Fuad (Profit Shanng
Plain)
#4. - Vanguard Health Care Fund (Profit
Shaeing)
18, - Artisam Mid Cap Fund (Profit Sharing
Plan)
16, Law Office Close Corp. Stoek None ¥ w
17, Procior & Gamble Common Stock A Dividend H T
Y, tmvoms Gany Coden: 3281 400 or s S0~ S50 | e . s500 55,001 - 15,000 £ 318001 - $20.006
o Columns B nd B4) FaR1,001 - $100,000 G$100401 - $1 50500 H1 wS1.000.001 - 55,0004 HI Mo duns 35,000,068
P Vake Codes. 3 ~FE3,000 of ks K -S15,001 - $36.000 £ ~350.001 « SHO.Q0. M 510071 - S250.000
{See Cisbamns Ct and DI N ~$250,001 . 50000 O <5300001 - $14K0008 1 751,000,003 - 53,0000 PLESHI001 - 523,000,0
; £35525,000,001 - SSOBONUK P4 -More thon $50.000. 400
3. Vaie Method Codes Q@ =Apphaisal R =Cost {Reat Estale Only} S wAssasmant Taath Marker
iSex Cotawn €2 U ook Valu W wCither W wEstimated
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FINANCIAL DISCLOSURE REPORT Name of Person Reporting Date of Report
Page 5 of 7 BATTAGLIA, ANTHONY 3. 052012010

VI INVESTMENTS and TRUSTS .. txcome, vatue. ransactions (inctudes those of spouse and dependent chiidreres see ps 36-66 of filing ipsivuctions.s

D NONE {No reportable income, assels, or transactions.)

Description of Asseis Income during © Grmsvatueatoad Teanssctions during reporting peniogd
Lincloding trusd asseis) | reportingpreied | of teposting period : - . . . o
m @ ) @ [+)) o [£ NEE ] &3]
Place “{X)" after cach asset Amount | Type{eq., Valas Value Tope (.. Ome - Value | Gain Moty of
exemmpt Fom privr disclosure R I | Method bay,sel,  lmaddyy ‘ Code2 | Coded buyerseticr
A arian) b WP | Ceded sedeeprion) | Pee A Gfprivate
: H . PRTeS 7] : . i wansstion’
18, T.Rowe Price Equity Inc. Fund A | Divideod 3 T
19, Fulelity Equity Inc. Fund B Dividend 1 T
26, Vanguand Money Market A | Dividemt 3 ¥
20 Trst3 C | Dividend L T

22, -T. Rows Price Equity Income Fund (Trust
#3)

23 Sempra Energy Common Stock A Dividen ¥ T
d

24. IRAA D Dividend M T

25~ Vanguard Inflation Proteted Securities
Fund

26. - Vanguard GNMA Fund

27. IRAB s Dividend M T

28 - Vanguard 550 Index Fund

29, - Vanguard Midcap Fumi

38~ Vangward Total Bond Fund

31 - Vanguard Swll Cap Fund

32, - Vanguerd Inwoational Fund

1. Yocome Gain Codzs: A =51.000 o keas. B=51.00) - 82,509 C=S1501 - 55,000 D$5,000 - 510000 B =313.001 - $50,000
(v Cotusm BY wxd D4y =555,001 - $100.00 GSUB01 - 1LY 1 281 500,001 - 35,069,000 2 vaore hn 8500000
2. Valne Coules 1) 500007 bess. K 31500 - $50.000 1. 854,007 - $106,000 M =3100,001 - $250.000
t5e0 Lot T wnd ON N 28256003 - 500,000 £ =350R001 - $1,000,500 551,000,001 - $5,0,000. P2 =55,060,501 « S25,60.000
B3 wS2500001 1 $3A 00,600 P8 »Hore ihsen 53000000
Qhopesial R =Covt {Reat Etale Ondsd B =Assrsment Txh Mkt

1 ~Book Valur V=Gt W Eatinmatod
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FENANCIAL DISCLOSURE REPORT Nanye of Person Reportiog Pate of Hepart
Page 6 of 7 BATTAGLIA, ANTHONY J, 057202010

VI ADDITIONAL INFORMATION OR EXPLANATIONS. tndtcare parrif ripors

Pat ; Trust#2.is solely comprised of a non reporiable assef, @ personal tesidene.

Part 3 A: Non reportable, non investment income was camad during the reported period for service as Usited States Magistmte Judge.

FINANCIAL DISCLOSURE REPORT Nasmé of Perion Reportiag Date of Report
Page 7of 7 BATTAGLIA, ANTHONY J. 051202010
IX. CERTIFICATION,
1 cersify that aff infk given sbove di to wy spouse and minor or dependent chiddren, ff day) &

accorate, frae, md complete to the best of my knowledge and belief, and thanny information sot reported was withheld because it met applicable satatory

¥ forther certify thet earned lncome from ountside and b sud the of gifks whick hive bren reported are ln
rompliance with the provisions of § U.S.C.app. § 501 ¢t. ¥eq, 3-US.C. § 1353, 2nd Judldxl Couference regulations.

Signaturt, /W

NOTE: ANY INDIVIDUAL WHO KROWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE YHIS REPORT MAY BE SUBJECT TO CIVIL
AND CRIMINAL SANCTIONS (5 US.C. app. § 108)

FILING INSTRUCTIONS
Mail signed original and 3 additional copics to:

C ittee oft Financial Discl

Admninistrative Office of the United States Courts
Suite 2-304

One Columbus Circle, N.E.

Washington, D.C. 20544
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FINANCIAL STATEMENT Anthony Battaglia
NET WORTH

Provide a complete, current financial net worth statement which itermizes in detail all assets (including bank accounts, real
estate, securities, trusts, investients, and other financial holdings) ail Habilities {including debis, morigages, loans, and
other financial obligations) of yousself, your spouse, and other i bers of your household

ASSETS LIABILITIES

Cash on hand and in banks 4 | 000 | Notes payable to banks-secured
U.S. Government securities-Series EE bonds 1 100 | Notes payable to banks-unsecured
Listed securities-see schedule 1] 2931 746 | Notespaysble to relatives
Unlisted securities—Met Life Trust Shares 500 | Notes bayable to others
Accounts and notes receivable: Accounts and bills due

Due from refatives and friends Unpaid income tax.

Due from others Other unpaid income and interest

Doubtful :Zciac!d if]t:te mortgages payable-sce | 000
Real estate owned-personal residence 980 | 000 | Chattel mortgages and other liens payable
Real estate mortgages receivable Other debts-iterize:
Autos and other personal property 201 o000 Education Loans for Children s0| 806
Cash value-life insurance 221 500
Other assets itemize:
Home Fumiture/Furnishings ' 100 | 000
Clothing/jewelry/personal items 50 | 000

Total liabities ‘ 670 | 806
Net Worth 1 801 | 043
Total Assets - 21 471 | 849 | Total liabilities and net worth 2 471 | 849
CONTINGENT LIABILITIES GENERAL INFORMATION

As endorser, comaker or guarantor o | 000 | Areany assets pledged? (Add schedule) No

Are you a defendant in any suits or legal

On leases or contracts :
feases actions? No

Legat Claims Have you ever taken banknptcy? No

Provision for Federal Income Tax

Other special debt
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FINANCIAL STATEMENT
NET WORTH SCHEDULES
Listed Securities
Callon Petroleum Stock $ 320
Proctor & Gamble Stock 5,428
Sempra Energy Stock 1,525
Southwest Gas Stock 983
Toys-R-Us Stock _ 40
Artisan Funds 9,912
Henessey Funds 46,936
T. Rowe Price Funds (A) 202,150
Vanguard Funds (A) 353,817
Vanguard Funds (B) 105,138
Vanguard Funds (C) 136,763
Thrift Savings Plan 369,667
T. Rowe Price Funds (B) 13,872
T. Rowe Price Funds (C) 47,198
Total Listed Securities $ 1,293,749

Real Estate Mortgages Payable

Personal residence (First Mortgage) $ 135,000
Personal residence (Second Mortgage) $ 485,000
Total Mortgages Payable $ 620,000
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AFFIDAVIT

I, ANTHONY JOSEPH BATTAGLIA, do swear that the information
provided in this statement is, to the best of my knowledge, true
and accurate.

y/(?/ Vo
(DATE) 7 / (NAME) u

—
Tostph 1. Jamzen
OFFICIALSEAL _ § \O7 /IRARY)  pokary, Public
Ry A
NO
] CcoM (subscripegt® sworn do befsre Me

O NS CotTY
MY COMM. EXP.FEB. 5, 2013.4& Hais Jgtn of M"‘j 20{0 )9(6
ﬁ%% Josep &céfag lic )
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STATEMENT OF EDWARD J. DAVILA, NOMINEE TO BE UNITED
STATES DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF
CALIFORNIA

Judge DAviLA. Thank you. Thank you, Mr. Chairman. And I
would also like to thank the President for my nomination. I feel
humbled and privileged to be here to discuss issues with the Chair-
man and the Ranking Member. And thank Chairman Leahy for ar-
ranging this hearing for all of us here this afternoon.

I do have family members here that I'd like to introduce. But I'd
also like to thank my home State Senator, Senator Boxer, for her
nominating me to the President; and, my other State Senator Fein-
stein, for her continued support.

I would like to introduce my wonderful wife, Mary Greenwood,
who is present.

Senator FRANKEN. Welcome.

Judge DAVILA. And our fantastic 13-year-old daughter, Chela,
who is also present. She’s missing a few days of her rigorous mid-
dle school to be here on this wonderful educational experience, and
she’ll return shortly.

Our dear family friend, Mary Maben, is also here. She works in
San Jose and in Washington, DC, and I'm happy to have her here
to support me, as well.

Senator FRANKEN. Welcome.

Judge DAVILA. Thank you. There are others who are not here,
and, Senator, if I may for just a moment, tell you I was very privi-
leged to be raised in a matriarchal family; a single mother, and
there were three other women who were of great significance in my
life—my grandmother, who has passed away now, and my Aunt
Trini, is 90-years-young, and, of course, my mother. They could not
be here. Their health situation precludes them from being here, but
all three of those people, I've learned so much from them and all
there of them continue to be with me here and I'm happy to have
their support in spirit, if it not in flesh.

I should also recognize and thank my two sisters, Celia and
Linda, who I believe are watching the Webcast, as well. And, of
course, I need to thank my wonderful court staff, Maggie and Mary
Lou, who I am convinced are the best in the business. No dis-
respect to my colleagues and their staff. But I'm grateful for all
their support.

Thank you very much.

[The biographical information follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES

PUBLIC

. Name: State full name (include any former names used).

Edward John Davila

. Position: State the position for which you have been nominated.

United States District Judge for the Northern District of California

. Address: List current office address. If city and state of residence differs from your

place of employment, please list the city and state where you currently reside.

Office: Superior Court of California
County of Santa Clara
191 North First Street
San Jose, California 95113

Residence:  Menlo Park, California

. Birthplace: State year and place of birth.

1952; Palo Alto, California

. Education: List in reverse chronological order each college, law school, or any other

institution of higher education attended and indicate for each the dates of attendance,
whether a degree was received, and the date each degree was received.

1976 to 1979, University of California, Hastings College of the Law; 1.D., 1979
1974 to 1976, California State University, San Diego; B.A., 1976
1970 to 1973, Foothill College; no degree received

. Employment Record: List in reverse chronological order all governmental agencies,

business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions or organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or description.
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2001 to present

Superior Court of California, County of Santa Clara
191 North First Street

San Jose, California 95113

Judge

1988 to 2001

Davila & Polverino, Attorneys at Law
2 North Second Street, Suite 295

San Jose, California 95113

Partner

1979 to 1988

Santa Clara County Office of the Public Defender
120 West Mission Street

San Jose, California 95110

Deputy Public Defender (1981-1988)

Legal Aide (1979-1981)

1976 to 1979

Santa Clara County Office of Pretrial Services
70 West Hedding Street

San Jose, California 95110

Pretrial Release Specialist

Other Affiliations (uncompensated)

2005 to present

Trinity School

2650 Sand Hill Road

Menlo Park, California 94028

Chair of the Board of Trustees (2009-present)
Trustee (2005-2009)

1986 to 2001

Santa Clara County Bar Association
31 North Second Street, Fourth Floor
San Jose, California 95113

President (1998)

Trustee (1986-1997)

1991 to 1994

Saint Andrews Residence For Boys
811 Sherman Oaks Drive

San Jose, California 95128

Board Member
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1986 to 1988

Legal Aid Society of Santa Clara County
480 North First Street

San Jose, California 95113

Board Member

. Military Service and Draft Status: Identify any service in the U.S. Military, including

dates of service, branch of service, rank or rate, serial number (if different from social
security number) and type of discharge received, and whether you have registered for
selective service.

I have not served in the military. 1 registered for the Selective Service when I turned 18.

. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or

professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

Santa Clara County Bar Association, Justice Byrl R. Salsman Award (for contributions to
the legal community), 2006

State Bar of California Board of Legal Specialization, Outstanding Service, 2004

Hastings Latino Alumni Association, Ralph Santiago Abascal Alumnus of the Year, 2003

Santa Clara County Bar Association, Unsung Heroes Award for Leadership, 2003

California State Legislative Assembly, Access to Justice, Certificate of Recognition,
2003

Santa Clara County Bar Association and Pro Bono Project, Award for Qutstanding
Contributions to Pro Bono Services, 1999

State Bar of California Certificate of Appreciation, 1990

State Bar of California Certificate of Appreciation, 1989

State Bar of California Board of Governors Commendation, 1987

State Bar of California Certificate of Appreciation, 1986

Santa Clara County Bar Association Law Related Education Recognition, 1986, 1985

Council for Legal Education Opportunity (CLEO), Fellow, 1976

. Bar Associations: List all bar associations or legal or judicial-related committees,

selection panels or conferences of which you are or have been 2 member, and give the
titles and dates of any offices which you have held in such groups.

Judicial Associations
California Judges Association
Criminal Law and Procedure Committee (2003-2007)
California Latino Judges Association
Santa Clara County Superior Court
Supervising Facility Judge (2010)
Mentor Judge (2010)
Instructor in Bench Conduct & Demeanor for Temporary Judges (2009-present)
Amicus, Community Outreach and Planning, Criminal Courts, Family Courts,
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Information Technology, Juvenile Justice, Legislative Executive Branch
Outreach, Media Relations, Seminar/Speakers, Supervising Judges, and Mentor
Judge Committees (various dates)

Santa Clara County Juvenile Justice Systems Collaborative
Disproportionate Minority Confinement Workgroup Judicial
Representative (2003-2004)

Bar Associations
Santa Clara County Bar Association
President (1998)
President-Elect (1997)
Barristers Club President (1989)
Trustee (1986-1994, 1996)
Chair Legal Services Committee (1999)
Chair State Bar Conference of Delegates Executive Committee (1996)
Chair Minority Access Committee (1993)
Chair Judiciary Committee (1989)
Executive, Long Range/Strategic Planning, Finance, Fair Election Practices
Commission, Minority Support Network, Judiciary, Minority Access, Gender
Fairness, and Lawyer Referral Service Committees (various dates)
State Bar of California
Criminal Law Section, Conference of Delegates Calendar Coordinating
Committee, Conference of Delegates Santa Clara County Representative, Ethnic
Minority Relations Committee (various dates)
La Raza Lawyers Association Santa Clara County
President (1986, 1996)
Hispanic National Bar Association
Co-Chair Judiciary Subcommittee Northern California Region (1995)
California Public Defenders Association
California Attorneys for Criminal Justice

10. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

State Bar of California, 1981
There has been no lapse in membership from the date I was admitted to the bar to
the date I was appointed as judge of the Superior Court of Santa Clara County.

Under California law, a person serving as a judge of a court of record is not
considered to be a member of the State Bar while in office.

b. List all courts in which you have been admitted to practice, including dates of
admission and any lapses in membership. Please explain the reason for any lapse
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in membership. Give the same information for administrative bodies that require
special admission to practice.

United States Court of Appeals for the Ninth Circuit, 1981

United States District Court for the Eastern District of California, 1996
United States District Court for the Northern District of California, 1981
Supreme Court of California, 1981

There has been no lapse in membership from the date I was admitted to the Bar to
the date 1 was appointed as judge of the Superior Court of Santa Clara County.
Under California law, a person serving as a judge of a court of record is not
considered to be a member of the State Bar while in office.

11. Memberships:

a. List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 9 or 10 to which
you belong, or to which you have belonged, since graduation from law school.
Provide dates of membership or participation, and indicate any office you held.
Include clubs, working groups, advisory or editorial boards, panels, commitiees,
conferences, or publications.

Dates of membership are to the best of my recollection as I have few records
documenting specific years of affiliation.

Castilleja School, Parents Diversity Advisory Committee (2009-present)
Automobile Association of America (2008-present)
Morgan Sports Car Club of Northern California (2008-present)
Stanford Creek Neighborhood Association (2006-present)
Volvo Club of America (2005-present)
Golden Gate National Parks Conservancy (2008)
San Diego State University Alumni Association (approximately 2007-2008)
KQED Channel Nine Public Television (various years from 1997-2007)
BMW Car Club of America (1990-2007)
American Youth Soccer Organization (2002-2007)
Coach (2002-2004, 2006-2007)
Buick Club of America (various years, 1992-2005)
Ladera Oaks Swim Club (2003-2006)
San Jose Discovery Museum (approximately 1999-2002)
San Francisco Zoological Society (various years from 1997-2002)
Silver Creek High School Legal Academy (1999)
Menalto Homeowners Association (1992-1996)
San Jose Symphony Hispanic Advisory Committee (1992)
Albert L. Schultz Community Center (approximately 1990-1993)
San Jose Institute of Contemporary Art (approximately 1991)
Northern California Golf Association (approximately 1991-1995)
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Lawyer/Judges Golf Association (approximately 1991-1993)
San Jose Downtown Merchants Association (1989-1991)

b. The American Bar Association's Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership in any organization
that invidiously discriminates on the basis of race, sex, or religion, or national
origin. Indicate whether any of these organizations listed in response to 11a above
currently discriminate or formerly discriminated on the basis of race, sex, religion
or national origin either through formal membership requirements or the practical
implementation of membership policies. If so, describe any action you have taken
to change these policies and practices.

None of the organizations listed above currently discriminates on the basis of
race, sex, religion or national origin either through formal membership
requirements or the practical implementation of membership policies. To the best
of my knowledge, none of the organizations formerly so discriminated.

12. Published Writings and Public Statements:

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including
material published only on the Internet. Supply four (4) copies of all published
material to the Committee.

I wrote the following articles as a column published by the local legal newspaper
during my tenure as the Santa Clara County Bar President in 1998:

1998: Continuing the Tradition of Excellence, SAN FRANCISCO DAILY
JOURNAL, January 13; 1998.

Celebrating the Diversity of the Legal Profession, SAN FRANCISCO DAILY
JOURNAL, February 10, 1998.

Bridging the Gap Program Excellent for New Admittees, SAN FRANCISCO
DAILY JOURNAL, March 10, 1998. ’

County’s Drug Treatment Court Exceeds Expectations, SAN FRANCISCO
DAILY JOURNAL, April 1998.

Need is Critical for ABA’s Death Penalty Project, SAN FRANCISCO DAILY
JOURNAL, May 12, 1998.

Mid-Year Musings, SAN FRANCISCO DAILY JOURNAL, June 9, 1998.

It’s Summertime — and SCCBA Remains Active, SAN FRANCISCO DAILY
JOURNAL, July 14, 1998. -

Let’s View Unification as Chance to Work Together, SAN FRANCISCO DAILY
JOURNAL, August 11, 1998.

SCCBA’s Code of Professionalism Is Alive, Well, SAN FRANCISCO DAILY
JOURNAL, September 8, 1998.

November’s a Good Time to Give Thanks, SAN FRANCISCO DAILY
JOURNAL, November 10, 1998.
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Thanks So Much To All of You, SAN FRANCISCO DAILY JOURNAL,
December 15, 1998,

The list of writings above includes those that I was able to locate after a diligent
review of my records. It is possible that there are other writings to which I no
longer have access or for which I did not retain records.

" Supply four (4) copies of any reports, memoranda or policy statements you

prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, give the
name and address of the organization that issued it, the date of the document, and
a summary of its subject matter.

In May 2004, T was appointed by the California State Bar Board of Governors to a
committee tasked with revising guidelines for indigent defense services delivery
systems. The report issued by the committee, “The State Bar of California
Guidelines on Indigent Defense Services Delivery Systems (2006),” is supplied.

In 1992, Mayor Susan Hammer of San Jose, California and the San Jose City
Council appointed me to a commission to advise the City on whether it should
create the position of independent police auditor in response to citizen complaints
regarding the local police department. We submitted findings and
recommendations to the City Council, and we were reconvened in 1995 to review
the effectiveness of the auditor. [ do not have a copy of any written reports the
commission issued. The entity address is: City of San Jose Citizens Advisory
Commission re: Independent Police Auditor, Office of the Mayor, San Jose City
Hall, 200 East Santa Clara Street, 18" Floor, San Jose, CA 95113.

I have not identified other reports, memoranda or policy statements that I
prepared or contributed in the preparation of, but I have been a member of several
bar associations and committees such that there may be additional reports I do not
recall and of which [ have not been able to find any record.

Supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
behalf to public bodies or public officials.

None that I can recall or have identified.

Supply four (4) copies, transcripts or recordings of all speeches or talks delivered
by you, including commencement speeches, remarks, lectures, panel discussions,
conferences, political speeches, and question-and-answer sessions. Include the
date and place where they were delivered, and readily available press reports
about the speech or talk. If you do not have a copy of the speech or a transcript or
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recording of your remarks, give the name and address of the group before whom
the speech was given, the date of the speech, and a summary of its subject matter.
If you did not speak from a prepared text, furnish a copy of any outline or notes
from which you spoke.

The following list of speeches includes those I was able to locate after a diligent
search. Because all the listed speeches consisted of informal remarks, I do not
have a transcript, recording, or notes from which I spoke. In a few instances
indicated below, I have been able to locate a press report or other materials about
the speech or talk. It is possible that there are additional occasions on which |
made informal remarks, but no longer have any record or memory of the
occasion.

Santa Clara County Bar Association, judges panel on state judicial appointment
process (Sept. 24, 2009; San Jose, CA)

East Palo Alto Youth Court, judicial remarks to disadvantaged students and
parents (August 20, 2009; East Palo Alto, CA); press report supplied

Caiiada College Paralegal Class, legal ethics lecture (2008; Redwood City, CA)

Santa Clara County Bar Association, family law CLE panel (November 30, 2007,
San Jose, CA)

Community Liaison and Leadership Academy of Santa Clara County Superior
Court, judges panel explaining criminal procedure to community leaders
(January 27, 2003; October 18, 2007; San Jose, CA); press release
supplied

Sunnyvale Judicial Town Hall Meeting, judges’ panel explaining how the court
system operates (February 10, 2005; Sunnyvale, CA); press report
supplied

Stanford University Center for Psychiatry and the Law, remarks and panel
discussion “Where Culture, Law and Medicine Converge: Minorities and
Forensic Psychiatry” (November 3, 2003; Stanford, CA)

League of Women Voters of Mountain View/Los Altos, overview of juvenile
justice system (2003; Mountain View, CA)

Fresh Lifelines for Youth (a non-profit serving juvenile wards), graduation
remarks (2003, 2004; San Jose, CA)

Santa Clara County Juvenile Probation Department, remarks regarding the
juvenile justice system to incarcerated youth (May 2003; San Jose, CA)

Santa Clara County Bar Association, CLE program on elimination of bias in the
legal profession (January 24, 2003; Santa Clara, CA)

Traffic Safe Communities Network in Santa Clara County, DUI in the schools
program (December 11, 2002; Santa Clara, CA); press reports supplied

Traffic Safe Communities Network in Santa Clara County, DUI in the schools
program (October 16, 2002; San Jose, CA); press report attached

Santa Clara County Public Defender, CLE presentation on post-plea sentencing
issues (January 31, 2001; San Jose, CA)

Santa Clara County Bar Association, moderator of CLE panel on hate crimes
legal issues (September 23, 1999; Santa Clara, CA)
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United States District Court for the Northern District of California, remarks at
the investiture of the Honorable Jeremy Fogel (1998; San Jose, CA)

Santa Clara County Superior Court, remarks at the investiture of the Honorable
Richard Loftus (1998; Santa Clara, CA)

Santa Clara County Superior Court, remarks at the investiture of the Honorable
Jerome Nadler (1993; San Jose, CA)

In addition, I frequently spoke on an informal basis to legal and community
organizations regarding the importance of the Bar, the legal profession and
professional standards of ethics in my capacity as President of the Santa Clara
County Bar Association in 1998.

List all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripts of these interviews where
they are available to you. |

1 have searched my files and numerous electronic databases in an effort to locate
each time I have spoken on the record to a reporter. It has not been my practice to
give interviews on a regular basis, but it is possible others exist that I have not
been able to locate.

Teens Decide Sentencing at E. Palo Alto Youth Court, PALO ALTO DAILY
NEWS, August 22, 2009.

A Surprising Reward, THE RECORDER, January 24, 2006.

Law and Learning, SAN JOSE MERCURY NEWS, October 17, 2002.

Trial Has Rapt Audience — Students, SAN FRANCISCO CHRONICLE, October
17,2002,

Hometown Judge Connects Well, Attorneys Say, SAN FRANCISCO DAILY
JOURNAL, July 10, 2002.

Mountain View Native Headed for Bench, MOUNTAIN VIEW VOICE, August
24, 2001.

PeopleSoft Reported to be Making Acquisitions, SAN JOSE MERCURY NEWS,
August 14, 2001.

Two Tapped for Santa Clara Bench, Appointments Win Praise From Latino
Lawyers' Organization, THE RECORDER, August 9, 2001.

Davis Adds Two Latinos to County Superior Court After Criticism for a Lack of
Diversity in His Appointments, The Governor Selected a Former County
Bar President and a Court Commissioner to Serve on the Bench, SAN
JOSE MERCURY NEWS, August 9, 2001.

Apple Settles with “Worker Bee,” CNET NEWS, August 7, 2001,

Tenants Pay 81,100 A Month At Site of City’s First Slumlord “House Arrest”
Judge Orders Landlord to Live in Her Decrepit S.J. Apartments, SAN
JOSE MERCURY NEWS, September 27, 2000,

2 Accused of Stealing Trade Secrets . . ., SAN JOSE MERCURY NEWS, June
17, 2000.
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Teacher in Court on Sex Charges, SAN JOSE MERCURY NEWS, May 12,
2000.

Santa Clara Attorneys Vie for Davis’ Eye, THE RECORDER, April 25, 2000.

Teen Driver Sentenced in Crash, SAN JOSE MERCURY NEWS, October 23,
1999.

School May Build Courtroom Silver Creek High: Judge’s Bench, Jury Box are
Considered for First Legal Magnet Program, SAN JOSE MERCURY
NEWS, November 23, 1998.

Judge Holds Prosecutor in Contempt . . ., SAN JOSE MERCURY NEWS, May
13, 1998.

Trucker Sentenced in Bicyclist’s Death, Judge Imposes Maximum 1-Year Term in
1996 Crash, SAN JOSE MERCURY NEWS, September 18, 1999,

Panel Names Aguilar Its Unsung Hero Ex-Judge: Committee of County Bar
Honors ‘Trailblazer for Minority Attorneys,” SAN JOSE MERCURY
NEWS, October 6, 1996.

Newly Elected SCCBA President Vows to Enhance View of System, SAN JOSE
POST-RECORD, October 23, 1996.

Agnews Attendant Pleads No Contest to Molestation, SAN JOSE MERCURY
NEWS, October 6, 1993,

For S.J. Boxer, Winning a Fight May Mean Losing A Lawsuit, Bus Driver Hit by
Fraud, Theft Charges, SAN JOSE MERCURY NEWS, June 11, 1993,

No-Contest Plea in Embezzlement Case, SAN JOSE MERCURY NEWS, March
19, 1993.

County Bar Picks Towery for ABA Representative, SAN JOSE POST-RECORD,
June 29, 1990,

Volunteer of the Month, Edward J. Davila, THE RECORDER, February 13,
1989,

13. Judicial Office: State (chronologically) any judicial offices you have held, including
positions as an administrative law judge, whether such position was elected or appointed,
and a description of the jurisdiction of each such court.

On August 8, 2001, I was appointed by Governor Gray Davis to the Superior Court of the
State of California, County of Santa Clara. [ was re-elected without opposition in each of
2002 and 2008, My current term of office expires December 31, 2014, This is a state
trial court of general jurisdiction.

a. Approximately how many cases have you presided over that have gone to verdict
or judgment?

I have presided over at least 50 cases to verdict or judgment following a jury or
bench trial. According to a search of clerk records by court information
technology staff, I have been assigned in excess of 10,000 cases at various stages
of adjudication in my eight years on the bench that have resulted in final judgment
under California law but did not proceed to trial.

10
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i. Ofthese, approximately what percent were:

jury trials: 70%
bench trials: 30%
civil proceedings: ' 30%
criminal proceedings: 70%

b. Provide citations for all opinions you have written, including concurrences and
dissents. ’

As a state trial court judge, [ have not written any published opinions. The vast
majority of my rulings and orders are delivered orally on the record in the
courtroom, or sometimes in a brief minute order. In cases requiring more legal or
factual analysis, 1 have issued unpublished written statements of deciston or
written orders, and these are listed below:

In re Marriage of Chiang/Chaing, No. 1-01-FL-102004, slip op. (Cal. Super. Ct.
Feb. 26, 2010).

In re Marriage of Hubbard, No. 1-92-FL-027-173, slip op. (Cal Super. Ct. Jan,
12, 2010).

In re Marriage of Mundenmaney, No. 1-07-FL-142802, slip op. (Cal. Super. Ct.
Feb. 19,2010).

In re Marriage of Grant/D’Angelo, No. 1-01-FL-097783, slip op. (Cal. Super. Ct.
Dec. 22, 2009).

In re Marriage of Leonard, No. 1-05-FL-129424, slip op. (Cal. Super. Ct. Dec.

11116 ’rz(})l(/)lzz.riage of Shao/Wang, No. 1-05-FL-126882, slip op. (Cal. Super. Ct. Nov.
?rf ;*2 ?\gzz;iage of Staples, No. 6-09-FL-002086, slip op. (Cal. Super. Ct. Nov. 10,
?r? Sz)jiffarriage of Rao, No. 6-09-FL-001611, slip op. (Cal. Super. Ct. Sept. 23,

i(z) (:g)].t/[arriage of Doshi, No. 2-06-FL-000118, slip op. (Cal. Super. Ct. Aug. 27,
?)? gg)l'vlarriage of Goldberg, No. 1-08-FL-147452, slip op. (Cal. Super. Ct. Aug.
27, 2009).

In re Marriage of Vardi/Eliahu, No. 1-03-FL-116729, slip op. (Cal. Super. Ct.
Aug. 25,2009).

In re Marriage of Wood/Feng-Wood, No. 1-04-FL-120135, slip op. {Cal. Super.
Ct. July 10, 2009).

In re Marriage of McCabe, No. 1-06-FL-134609, slip op. (Cal. Super. Ct. July 2,
2009).

In re Marriage of Milesi, No. 6-08-FL-001208, slip op. (Cal. Super. Ct. May 15,
2009).

11
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In re Marriage of Leon, No. 1-06-FL-135278, slip op. (Cal. Super. Ct. May 8,
2009).

In re Marriage of Mclntosh, No. 6-08-FL-000247, slip op. (Cal. Super. Ct. May 4,
2009).

In re Marriage of Youngs, No. 6-08-FL-001062, slip op. (Cal. Super. Ct. May 1,

2009).

In re Marriage of Nabavi/Namvar, No. 1-06-CP-015295, slip op. (Cal. Super. Ct.
April 30, 2009).

In re Marriage of Villarreal/Berrube, No. 1-04-FL-122790, slip op. (Cal. Super.
Ct. April 9, 2009).

In re Marriage of Westerman, No. 1-02-FL-109220, slip op. (Cal. Super. Ct.
March 13, 2009).

In re Marriage of Collier, No. 1-98-FL-075784, slip op. (Cal. Super. Ct. March 6,
2009).

In re Marriage of Smith, No. 1-07-FL-142562, slip op. (Cal. Super. Ct. Jan. 16,
2009).

In re Marriage of Jones/Steinberger, No. 1-97-FL-068921, slip op. (Cal. Super.
Ct. Jan, 12, 2009).

Inre Marriage of Rodgin, No. 1-05-FL-127786, slip op. (Cal. Super. Ct. Oct. 20,
2008).

In re Marriage of Karsh/Rubin, No. 1-06-FL-131154, slip op. (Cal. Super. Ct.
Oct. 14, 2008).

In re Stover/Bruntz, No. 1-02-CP-010958, slip op. (Cal. Super. Ct. July 31, 2008).
In re Marriage of Gitlilan, No. 1-05-FL-127894, slip op. (Cal. Super. Ct. May 30,
2008). .

In re Marriage of Roberts, No. 1-07-FL-139263, slip op. (Cal. Super. Ct. April
30, 2008).

In re Marriage of Acosta, No. 1-06-FL-130999, slip op., (Cal. Super. Ct, April 8,
2008).

Inre Marriage of Hogan, No. 1-05-FL-127368, slip op. (Cal. Super. Ct. Feb. 26,
2008).

In re Marriage of Crawford/Conn, No. 1-95-FL-046289, slip op. (Cal. Super. Ct.
Jan. 24, 2008).

In re Marriage of Herrera, No. 1-06-F1.-136584, slip op. (Cal. Super. Ct. Dec. 3,
2007).

In re Marriage of Woodie, No. 1-94-FL-036723, slip op. (Cal. Super. Ct. May 25,
2007).

Responsible Metal Fab., Inc v. Marin et. al., Nos. 1-06-CV-067516, 1-03-FL-
115057, slip op. (Cal. Super. Ct. March 13, 2007).

. For each of the 10 most significant cases over which you presided, provide: (1) a

capsule summary of the nature the case; (2) the outcome of the case; (3) the name
and contact information for counsel who had a significant role in the trial of the
case; and (3) the citation of the case (if reported) or the docket number and a copy
of the opinion or judgment (if not reported).
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1. People v. Ayala, Nos. CC589323, CC590481 (Cal. Super. Ct. 2005); 66 Cal.
Rptr. 3d 228 (Cal. Ct. App. 2007).
The criminal defendants were charged with conspiracy to present a fraudulent
insurance claim by asserting that they had discovered a severed finger in a bowl
of chili in 2 Wendy’s restaurant. Both defendants plead guilty. Following
extensive briefing and argument from all parties, I sentenced each defendant to
aggravated terms in prison. The defendants argued that the line employees and
general managers were not direct victims of the crime and were therefore not
entitled to restitution. I rejected this argument and ordered the defendants to pay
restitution in the amount of approximately $170,000 to the employees whose
employment was impacted by the diminution of business at the restaurant
following the national publicity that ensued. (A copy of the judgment in this case
is not attached because I do not have one available.)

Prosecutor: Deputy District Attorney David Boyd
Santa Clara County Office of the District Attorney
70 West Hedding Street
San Jose, CA 95110
(408) 299-7400

Defense Counsel: Charles Kramer, Esq.
1010 West Taylor Street
San Jose, CA 95126
(408) 286-5700

2. People v. Peebles, No. CC590615 (Cal. Super. Ct. 2005).

1 found the defendants guilty of 43 counts of insurance fraud following a court
trial based on a married couple’s conspiracy to defraud state workers
compensation and private insurance companies. Losses exceeded $1 million. I
ruled on the admissibility of in excess of 200 documentary exhibits, ruled
extensively to admit impeachment evidence, and considered the legality of the
scope of a search of computer records. ‘

Prosecutor: Deputy District Attorney Janice Doi
Santa Clara County Office of the District Attorney
70 West Hedding Street
San Jose, CA 95110
(408) 299-7400

Defense Counsel: James Blackman, Esq.
2479 East Bayshore Road #703
Palo Alto, CA 94303
(650) 843-1000

13
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Nancy Powell, Esq.
310 Bryant Street
Palo Alto, CA 64301
(650) 324-2526

3. People v. Zeledon, No. CC595164 (Cal. Super. Ct. 2005).

Defendant was charged with aggravated sexual assault of a child under the age of
14. The prosecutor sought to admit evidence tending to prove a propensity to
commit sex acts on children by demonstrating that the defendant, who was
Salvadorean by birth, had married his wife when she was a teen in El Salvador. 1
declined to admit the evidence, rejecting the relevance of the marriage as
evidence of propensity to commit illegal sex acts with a minor. 1 also ruled that
defense counsel waived any applicable privilege by providing an unredacted
psychological report to the prosecutor. Isentenced the defendant to 38 years to
life in state prison in compliance with California sentencing laws. (A copy of the
judgment in this case is not attached because the court file has been archived.)

Prosecutor: Deputy District Attorney Troy Benson
Santa Clara County Office of the District Attorney
70 West Hedding Street
San Jose, CA 95110
(408) 299-7400

Defense Counsel: Richard Pointer, Esq.
2007 West Hedding Street, Suite 100
San Jose, CA 95128
(408) 246-5500

4. Inre Marriage of Crawford/Conn, No. 1-95-FL-046289 (Cal. Super. Ct.
2008).

This complex child support case involved issues of modification of support,
retroactivity, 401(k) contributions, reimbursement claims and various claimed
deductions upon which I ruled in a court trial. ‘

Petitioner’s Counsel: James F. Clark, Esq.
1550 The Alameda, Suite 330
San Jose, CA 95126
(408) 287-2030

Respondent’s Counsel: Nedda Ledgerwood, Esq.
438 South Murphy Avenue
Sunnyvale, CA 94086
(408) 730-0333

14
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S. Responsible Metal Fab., Inc., v. Martin, No. 1-06-CV-067516, 1-03-
FL-115057 (Cal. Super. Ct. 2007).

This was a family law case joined with a civil action. Husband and wife were
community property owners of 49% of a business. The corporation refused to
comply with court marriage dissolution orders, claiming a right of first refusal.
Husband filed a Strategic Litigation Against Public Policy (anti-SLAPP)
complaint against wife’s cross claim of intentional interference with her
prospective economic advantage. I denied the husband’s motion to strike wife’s
complaint, finding that she did have a valid cause of action.

Plaintiff’s Counsel: Christopher Ashworth, Esq.
Silicon Valley Law Group
25 Metro Drive, Sixth Floor
San Jose, CA 95110
(408) 573-5700

Defense Counsel: Jeffrey Snyder, Esq.
Thoits, Love, Hershberg & McLean
2 Palo Alto Square #500
Palo Alto, CA 94306
(650) 327-4200

6. People v. Jenks, No. CC511858 (Cal. Super. Ct. 2006).

Defendant was convicted of two counts of felony molestation following a jury
trial. Defendant victimized a relative and threatened her to obtain her silence. 1
sentenced him to 14 years in state prison.

Prosecutor: Deputy District Attorney Bud Porter
Santa Clara County Office of the District Attorney
70 West Hedding Street
San Jose, CA 95110
(408) 299-7400

Defense Counsel: Steven Pogue, Esq.
2150 Trade Zone Boulevard #102
San Jose, CA 95131
(408) 258-3250

7. People v. Goins, No. CC595165 (Cal. Super. Ct. 2007).

Defendant was charged and convicted of multiple counts of robbery of an
inhabited dwelling and one count of possession of a firearm. Jury trial issues
included admissibility of evidence of prior conduct as well as evidence of a
subsequent drive-by shooting of the victim’s residence. I sentenced the defendant
to 28 years in state prison after denying a discretionary motion to strike prior
convictions under California’s Three Strikes law.,

15
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Prosecutor: Deputy District Attorney Victor Chen
Santa Clara County Office of the District Attorney
70 West Hedding Street
San Jose, CA 95110
{408) 299-7400

Defense Counsel: Michael Hingle, Esq.
P.O. Box 788
San Jose, CA 95106
(408) 286-4998

8. Inre Brian L., a Minor, No. 1124781 (Cal. Super. Ct. 2003).

A minor admitted vandalism and unauthorized entry of a dwelling. In addition to
the minor’s vandalism, damage to the residence occurred when the minor left the
dwelling open and other youth entered the premises, raising the issue of whether
the minor was responsible for damages caused by others. I ordered restitution for
all losses, finding that the minor’s actions directly contributed to the loss incurred
by the victim. (A copy of the judgment in this case is not attached because the
document is a confidential juvenile court record.)

Prosecutor: Deputy District Attorney Michelle LaForce
Santa Clara County Office of the District Attorney
70 West Hedding Street
San Jose, CA 95110
(408) 299-7400

- Defense Counsel: Stephanie Rickard, Esq.

1625 The Alameda, Number 801
San Jose, CA 95126
(408) 289-1001

9. People v. Warzek, No. CC587812 (Cal. Super. Ct. 2007).

I presided over this jury trial in which the defendant was convicted of aggravated
sexual assault on a child under the age of 14, lewd act by force or fear, and
possession of child pornography. I admitted evidence of defendant’s possession
of child pornography, as well as the wife’s statements to a civil attorney, over
defense objection. I sentenced the defendant to 30 years to life in prison.

Prosecutor: Deputy District Attorney Kim Connors
Santa Clara County Office of the District Attorney
70 West Hedding Street
San Jose, CA 95110
(408) 299-7400

16
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Defense Counsel: James Blackman, Esq.
2479 East Bayshore Road #703
Palo Alto, CA 94303
(650) 843-1000

10. People v. Garelick, No. CC592183 (Cal. Super. Ct. 2006).

Defendant was charged with attempted lewd and lascivious acts with a child as
well as possession of child pornography. He agreed to meet with an undercover
police officer posing as a minor on the internet. 1 admitted into evidence images
recovered from his computer hard drive over defense objection. The defense also
challenged recent changes to the jury instruction related to reasonable doubt. At
the conclusion of a jury trial, the jury convicted the defendant of all charges. (A
copy of the judgment in this case is not attached because the court file has been
archived.)

Prosecutor: Deputy District Attorney Steven Moore
Santa Cruz District Attorney
701 Ocean Street, Room 200
Santa Cruz, CA 95060
(831) 768-6500

Defense Counsel: Wesley Schroeder, Esq.
181 Devine Street
San Jose, CA 95110
(408) 277-0377

. For each of the 10 most significant opinions you have written, provide: (1)

citations for those decisions that were published; (2) a copy of those decisions that
were not published; and (3) the names and contact information for the attorneys
who played a significant role in the case.

As a state trial court judge, I have not written any published opinions. The vast
majority of my rulings and orders are delivered orally on the record in the
courtroom, or sometimes in a brief minute order. In cases requiring more legal or
factual analysis, I have issued unpublished written statements of decision or
written orders. The ten most significant such cases are listed below.

1. Inre Marriage of Chiang, No. 1-01-FL-102004, slip op. (Cal. Super. Ct. Feb.
26, 2010). .

Petitioner’s Counsel: Lynn Yates-Carter
111 West Saint John Street, Suite 300
San Jose, CA 95113
(408) 294-9544
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Respondent’s Counsel: Stuart Fishman
111 West Saint John Street, Suite 420
San Jose, CA 95113
(408) 293-9998

2. Inre Marriage of Shao/Wang, No. 1-05-FL-126882, slip op. (Cal. Super. Ct.
Nov. 25, 2009).

Petitioner’s Counsel: Linda Shao (pro se)
10430 South De Anza Boulevard, Suite 195
Cupertino, CA 95014
(408) 873-3888

Respondent’s Counsel: David Sussman
95 South Market Street, Suite 410
San Jose, CA 95113
(408) 298-4000

3. Inre Marriage of Staples, No. 6-09-FL-002086, slip op. (Cal. Super. Ct. Nov.
10, 2009).

Petitioner’s Counsel: Lynne Snyder
101 Church Street #7
Los Gatos, CA 95030
(4080 354-5590

Respondent’s Counsel: Caralisa Hughes
510 North Third Street
San Jose, CA 95112
(408) 289-8400

4, Inre Marriage of Wood/Feng-Wood, No. 1-04-FL-120135, slip op. (Cal.
Super. Ct. July 10, 2009).

Petitioner’s Counsel: Michael Santoro
P.O. Box 41250
San Jose, CA 95160
(408) 423-8100

Respondent’s Counsel: Susan Chung
111 North Market Street, Suite 990

San Jose, CA 95113
(408) 298-9898

18
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Minor’s Counsel: Gemma Reyes
111 West Saint John Street, Suite 1130
San Jose, CA 95113
(408) 292-9896

5. Inre Marriage of McCabe, No. 1-06-FL-134609, slip op. (Cal. Super. Ct. July

2,2009).

Petitioner’s Counsel: Rebekah Frye
2600 El Camino Real, Suite 506
Palo Alto, CA 94306
(650) 565-8972

Respondent’s Counsel: Lisa Dugoni

901 Mariner’s Island Boulevard #375
San Mateo, CA 94044
(650) 356-1180

6. Inre Marriage of Westerman, No. 1-02-FL-109220, slip op. (Cal. Super. Ct.
March 13, 2009).

Petitioner’s Counsel: Wendy Lun
1754 Technology Drive, Suite 133
San Jose, CA 95110
(408) 903-9799

Respondent’s Counsel: Matthew Pachkowski
: 455 North Whisman Road, Suite 200
Mountain View, CA 94043
(650) 961-8886

7. Inre Marriage of Karsh/Rubin, No. 1-06-FL-131154, slip op. (Cal. Super. Ct.
Oct. 14, 2008).

Petitioner’s Counsel: Karen Brandon
3 Honeysuckle Lane
San Carlos, CA 94070
(650} 593-4016

Respondent’s Counsel: Hugh Thomson
95 South Market Street, Suite 410

San Jose, CA 95113
(408) 298-4000

19
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8. Inre Marriage of Hogan, No. 1-05-FL-127368, slip op. (Cal. Super. Ct. Feb.

26, 2008).

Petitioner’s Counsel: Thomas Bloom
405 Alberto Way, Suite 2
Los Gatos, CA 95032
(408) 358-4923

Respondent was pro se.

9. Inre Marriage of Crawford/Conn, No. 1-95-FL-046289, slip op. (Cal. Super.

Ct. Jan. 24, 2008).

Petitioner’s Counsel: James Clark
1550 The Alameda, Suite 330
San Jose, CA 95126
(408) 287-2030

Respondent’s Counsel: Nedda Ledgerwood
438 South Murphy Avenue
Sunnyvale, CA 94086
(408) 730-0333

10. Responsible Metal Fab., Inc. v. Martin, et. al., Nos. 1-06-CV-067516, 1-03-
FL-115057, slip op. (Cal. Super. Ct. March 13, 2007).

Plaintiff’s Counsel: Christopher Ashworth
Silicon Valley Law Group
25 Metro Drive, Suite 600
San Jose, CA 95110
(408) 573-5700

Defense Counsel: Jeffrey Snyder
Thoits, Love, Hershberg & McLean
2 Palo Alto Square #500
Palo Alto, CA 94306
(650) 327-4200

. Provide a list of all cases in which certiorari was requested or granted.

None, to the best of my knowledge.
Provide a brief summary of and citations for all of your opinions where your

decisions were reversed by a reviewing court or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings. If

20
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any of the opinions listed were not officially reported, provide copies of the
opinions.

1. People v. Zeledon, No. CC595164 (Cal. Super. Ct. 2005), rev'd in part, No.
HO030760 (Cal. Ct. App. 2009).

Defense counsel hired a psychologist to evaluate the defendant and testify as an
expert witness. During discovery, defense counsel provided a copy of the
psychological report to the prosecutor without redacting the defendant’s
statements. The Court of Appeal agreed with my ruling that defense counsel’s
disclosure of the unredacted report constituted a waiver of the psychotherapist
patient privilege and that the report was therefore used appropriately in trial.
However, the Court reversed the judgment as to two counts because it found that
defense counsel provided ineffective assistance of counsel.

2. People v. Ayala and Plascencia, Nos. CC589323, CC590481 (Cal. Super. Ct.
2005), rev'd in part, 66 Cal. Rptr. 3d 228 (Cal. Ct. App. 2007) & No. H029862
(Cal. Ct. App. 2006).

In this insurance fraud case, the defendants falsely asserted that they had
discovered a severed finger in a bowl of chili in a Wendy’s restaurant. [
sentenced the defendants to the aggravated term in prison and ordered restitution
to Wendy’s employee victims. The restitution award was affirmed, but the prison
term was reversed and remanded in light of a Supreme Court case decided after
the imposition of sentence: Cunningham v. California, 549 U.8. 270 (2007).

3. People v. Patlan, No. CC091842 (Cal. Super. Ct. 2000), rev’d in part, No.
H029723 (Cal. Ct. App. 2006).

Following the defendant’s guilty plea to forcible assault with great bodily injury
for the benefit of a criminal street gang, | imposed a state prison sentence of nine
years. The Court of Appeal affirmed, but modified the judgment to eliminate the
restitution fine I imposed and to increase custody credits by 18 days.

. Provide a description of the number and percentage of your decisions in which

you issued an unpublished opinion and the manner in which those unpublished
opinions are filed and/or stored.

As a state trial court judge, none of my decisions are published. Unpublished
statements of decision or orders are publicly accessible in the Santa Clara County
Superior Court case files that are maintained in the Court Clerk’s Office.

. Provide citations for significant opinions on federal or state constitutional issues,

together with the citation to appellate court rulings on such opinions. If any of the
opinions listed were not officially reported, provide copies of the opinions,

I have not written any significant opinions on federal or state constitutional issues.
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i.  Provide citations to all cases in which you sat by designation on a federal court of
appeals, including a brief summary of any opinions you authored, whether
majority, dissenting, or concurring, and any dissenting opinions you joined.

1 have not sat by designation on a federal court of appeals.

14. Recusal: If you are or have been a judge, identify the basis by which you have assessed
the necessity or propriety of recusal (If your court employs an "automatic” recusal system
by which you may be recused without your knowledge, please include a general
description of that system.) Provide a list of any cases, motions or matters that have
come before you in which a litigant or party has requested that you recuse yourself due to
an asserted conflict of interest or in which you have recused yourself sua sponte. Identify
cach such case, and for each provide the following information:

a. whether your recusal was requested by a motion or other suggestion by a litigant
or a party to the proceeding or by any other person or interested party; or if you
recused yourself sua sponte;

b. a brief description of the asserted conflict of interest or other ground for recusal;
c. the procedure you followed in determining whether or not to recuse yourself;

d. your reason for recusing or declining to recuse yourself, including any action
taken to remove the real, apparent or asserted conflict of interest or to cure any
other ground for recusal.

1 recognize that public confidence in the courts is maintained only by stringent
adherence to conflict of interest principles. If there is any actual conflict or the
appearance of a conflict of interest, I recuse myself from a case. Ireview the
parties and counsel in each case to ensure I do not have a close relationship to any
of the parties, witnesses, or counsel that would interfere with my neutrality or
compromise the appearance of justice.

My wife is now the Public Defender of Santa Clara County and her deputies
litigate criminal cases in the Santa Clara County Superior Court. While I could
hear criminal cases that involve solely private counsel, I requested and received a
judicial assignment outside of the criminal division during her tenure.

I recused myself sua sponte in one matter because I had represented a party while
in private practice: '

In re Marriage of LaBarber/Coury, No. 609-FL-001847 (Cal. Super. Ct.
July 2, 2009).

California Code of Civil Procedure section 170.1 provides a process by which
parties can seek to recuse a judge for cause. The party must file a written motion
stating the grounds for the recusal. The judge must respond within 10 days in

22
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writing or be recused for cause. The validity of the challenge is determined by a
judge from outside of the county. Two motions pursuant to Code of Civil
Procedure 170.1 have been filed since I was appointed in 2001:

Inre Marriage of Lee/Hu, No. 104-FL-117903 (Cal. Super. Ct. July 24,
2007) (motion withdrawn by moving party).

In re Marriage of Linda Shao/Wang, No. 105-FL-126882 (Cal. Super. Ct.
November 13, 2007) (motion denied on the merits).

California Code of Civil Procedure section 170.6 allows each party in a case to
exercise one preemptory challenge to any sitting judge without need to show
cause. These motions are fairly routine in the Superior Court. It is possible that
such challenges have been filed against me and granted antomatically without my
knowledge. Those of which I am aware are listed below:

In re Marash and Whitman, No. 105-FL-128865 (Cal. Super. Ct.
December 11, 2008).

In re Dieck, No. 608-FL-001330 (Cal. Super. Ct. December 3, 2008).

In re Marriage of Gikkas, No. 608-FL-000336 {Cal. Super. Ct. April 1,
2008).

In re Marriage of Sun/Chen, No. 106-FL-130942 (Cal. Super. Ct.
February 6, 2008).

In re Marriage of Sheildahl, No. 107-FL-143447 (Cal. Super. Ct.
November 30, 2007).

In re Marriage of Arredondo/ Cornick, No. 105-FL-128297 (Cal. Super.
Ct. April 25, 2007).

In re Marriage of Panfil, No. 105-FL-126526 (Cal. Super. Ct. February
14, 2007).

Office, Political Activities and Affiliations:

List chronologically any public offices you have held, other than judicial offices,
including the terms of service and whether such positions were elected or
appointed. If appointed, please include the name of the individual who appointed
you. Also, state chronologically any unsuccessful candidacies you have had for
clective office or unsuccessful nominations for appointed office.

1 was appointed by the Menlo Park City Council to the Menlo Park Housing
Commission in 2000. I resigned from the Commission upon my appointment to
the Santa Clara County Superior Court in 2001.

1 have had no unsuccessful candidacies for elective office or unsuccessful
nominations for appointed office.

List all memberships and offices held in and services rendered, whether

compensated or not, to any political party or election committee. If you have ever
held a position or played a role in a political campaign, identify the particulars of

23

11:48 Jul 13,2011 Jkt 066817 PO 00000 Frm 00226 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\66817.TXT SJUD1 PsN: CMORC

66817.200



VerDate Nov 24 2008

219

the campaign, including the candidate, dates of the campaign, your title and
responsibilities.

In 1999, 1 was listed as one of the “Silicon Valley Friends of Gray Davis” and
was on the host committee for a November 16, 1999, reception to raise funds for
Gray Davis’ gubernatorial campaign.

In 1993, I attended several meetings in support of the campaign to elect Rene
Navarro to the Superior Court of Santa Clara County.

In 1992, 1 served as Treasurer for the campaign to elect Jerome Nadler to the
Superior Court of Santa Clara County.

16. Legal Career: Answer each part separately.

a. Describe chronologically your law practice and legal experience after graduation
from law school including:

i. whether you served as clerk to a judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;

1 did not serve as a clerk to a judge after law school.
ii. whether you practiced alone, and if so, the addresses and dates;
I have never practiced law alone.

iii. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

1979 to 1988

Santa Clara County Office of the Public Defender
120 West Mission Street

San Jose, California 95110

Deputy Public Defender (1981-1988)

Legal Aide (1979-1981)

1988 to 2001

Davila & Polverino

2 North Second Street, Suite 295
San Jose, CA 95113

Partner

24
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iv. whether you served as a mediator or arbitrator in alternative dispute
resolution proceedings and, if so, a description of the 10 most significant
matters with which you were involved in that capacity.

While T was a lawyer, | was a neutral in two civil lawsuits, once as a
mediator and once as a special master:

Broadnax v. Paramount Corporation, No. CV1-95-751468 (Cal. Super.
Ct. 1995). Plaintiff alleged that injuries sustained in an assault by a theme
park security guard resulted directly from the negligent training and
retention of Paramount employees. Following legal briefing, I mediated
the case.

City of San Jose, Gindrich v. Alvarez, et al., No. 1-96-CV-759667 (Cal.
Super. Ct. 1996). The City of San Jose, joined by an apartment complex,
sued neighboring apartment complex owners for municipal code housing
violations, Plaintiffs asserted that slum conditions impacted property
values and contributed to neighborhood deterioration. The Court
appointed me as a special master and referee. 1 conducted mediations that
produced a permanent injunction and a settlement of the lawsuit. To
determine compliance with the injunction, I visited the apartment complex
regularly.

b. Describe:

i. the general character of your law practice and indicate by date when its
character has changed over the years,

I began my career with the Santa Clara County Office of the Public
Defender. From 1981 to 1988, 1 defended indigent criminal defendants in
misdemeanor and felony cases in state court. From 1988 to 2001, I was in
private law practice representing clients in criminal cases in state and
federal courts in a wide range of matters ranging from crimes against the
person to crimes involving financial interests. In August 2001, I was
appointed as a Superior Court judge and have served as a judge since that
date.

it. your typical clients and the areas at each period of your legal career, if -
any, in which you have specialized.

As a Deputy Public Defender, I represented indigent criminal defendants.
In private practice, | was a criminal defense practitioner, and my clients

were individuals, corporations and businesses from all sectors of the
community.
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c. Describe the percentage of your practice that has been in litigation and whether
you appeared in court frequently, occasionally, or not at all. If the frequency of
your appearances in court varied, describe such variance, providing dates.

Until I was appointed as a judge, my entire law practice consisted of litigation.
As a Deputy Public Defender, I appeared in court daily to conduct pretrial
conferences, motions, trials and sentencing hearings. As a private practitioner, |
appeared in court many times weekly for motions, hearings and trials.

i. Indicate the percentage of your practice in:

1. federal courts: 5%
2. state courts of record: 90%
3. other courts: 3%
4. administrative agencies: 2%

ii. Indicate the percentage of your practice in:
1. civil proceedings: 1%
2. criminal proceedings: 99%

d. State the number of cases in courts of record, including cases before
administrative law judges, you tried to verdict, judgment or final decision (rather
than settled), indicating whether you were sole counsel, chief counsel, or associate
counsel.

I tried approximately 45 cases as sole counsel.

i. What percentage of these trials were:
1. jury: 99%
2. non-jury: 1%

e. Describe your practice, if any, before the Supreme Court of the United States.
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the Supreme Court in connection with your
practice.

I have not practiced before the Supreme Court of the United States.

17. Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, whether or not you were the attorney of record. Give the citations, if the cases
were reported, and the docket number and date if unreported. Give a capsule summary of
the substance of each case. Identify the party or parties whom you represented; describe
in detail the nature of your participation in the litigation and the final disposition of the
case. Also state as to each case:

a. the date of representation;
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b. the name of the court and the name of the judge or judges before whom the case
was litigated; and

¢. the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

United States v. Chang, No. CR-00-20203-01-JF (N.D. Cal.); Hon. Jeremy Fogel.

I represented the defendant with my law partner (in 2001). Defendant was charged
with theft of trade secrets, a vibrant area of federal prosecution in Silicon Valley.
Defendant and his former business partner separated their business interests, and the
defendant took the business client list. The central issue in the case was whether the
client list data base developed in the course of the business constituted a trade secret.

Opposing Counsel: Assistant United States Attorney Ross Nadel
229 Castilian Way
San Mateo, CA 94402
(415) 627-7676

Co-counsel: Sam J. Polverino, Esq.
: 2 North Second Street, Suite 295
San Jose, CA 95113
(408) 295-3330

People v. Nisby, No. £9703924 (Cal. Super, Ct.); Hon. William Clark and Hon. Joyce
Allegro.

I represented the defendant (in 1999). Defendant was a gravel truck driver who
collided with a recreational bicyclist while driving down a winding road from a
remote area quarry site. The accident was fatal and my client was charged with
vehicular manslaughter on a theory of gross negligence. [ challenged the forensic and
accident reconstruction evidence with defense expert testimony demonstrating that
the bicyclist likely weaved into the truck’s path while the truck was legally passing
him at the time of the accident, and that the defendant had no knowledge of the
collision due to the size of the truck. The jury deadlocked after the first trial. A
second jury trial resulted in a conviction (later reversed on appeal).

Opposing Counsel: Deputy District Attorney Tim Mclnerny
Santa Clara County Office of the District Attorney
70 West Hedding Street
San Jose, CA 95110
(408) 299-7400

Peaople v. Brunner, No. 203402 (Cal. Super. Ct.); Hon. C. Randall Schneider.

I represented the defendant (in 1998). Defendant was an attorney charged with
conspiracy to unlawfully access the computer network of a law firm. The case was
prosecuted by the District Attorney’s Public Integrity Unit. My client and her
codefendant were alleged to have accessed confidential information during a pending
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civil lawsuit from opposing counsel’s computer data base. After reviewing the
forensic investigation of codefendant’s computer, | successfully persuaded the
government that my client could not have accessed the network. The charges were
dismissed. The codefendant was convicted.

Opposing Counsel:

Codefendant’s Counsel:

Frank Berry, Esq.

P.O. Box 391626
Mountain View, CA 94039
(831) 588-2519

John L. Williams

111 North Market Street, Suite 300
San Jose, CA 951153

(408) 332-5832

4. People v. Balderas, Nos. 177816 & 179178 (Cal, Super. Ct.); Hon. Daniel Creed.
In this multiple-defendant homicide case, I represented the defendant (from 1994-
1996). Defendant was charged in 1994 with a murder that had occurred fourteen
years earlier, in 1980. I litigated pretrial motions contesting the ability of the
government to conduct a conditional examination of a codefendant turned state’s
witness. [ also asserted that the delay from the time of the homicide to the filing of
charges was unjustifiable and constituted a violation of my client’s right to speedy
trial. The Court found that the 14 year delay was presumptively prejudicial and
dismissed the charges. Subsequently the District Attorney re-filed the case, and I did
not represent him in this subsequent action.

Opposing Counsel:

Codefendants” Counsel:

Richard Pointer, Esq.
Suite 100

2007 West Hedding Street
San Jose, CA 95128

(408) 246-3500

Patrick Kelly, Esq.

1550 The Alameda #308
San Jose, CA 95126
(408) 294-9733

11:48 Jul 13,2011 Jkt 066817 PO 00000 Frm 00231 Fmt6633 Sfmt6633 S\GPO\HEARINGS\66817.TXT SJUD1 PsN: CMORC

Deputy District Attorney David Howe

Santa Clara County Office of the District Attorney
70 West Hedding Street

San Jose, CA 95110

(408) 299-7400

Adrienne Dell, Esq.
5267 Elrose Avenue
San Jose, CA 95124
(408) 266-4198

Michael L. Chastaine

101 Parkshore Drive #100
Folsom, CA 95630

(916) 932-7150
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5. People v. Tran, No. 167494 (Cal. Super. Ct.); Hon. John Herlihy.
I represented the defendant (in 1993). Defendant was charged with possession and
sale of stolen microchips in a “sting” operation that was prosecuted by the District
Attorney’s “high tech” unit. After extensive cross examination of witnesses, I
demonstrated that my client, while present at the scene, was 