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CORPORATE AMERICA VS. THE VOTER: EXAM-
INING THE SUPREME COURT’S DECISION
TO ALLOW UNLIMITED CORPORATE SPEND-
ING IN ELECTIONS

TUESDAY, FEBRUARY 2, 2010

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, DC.

The Committee met, pursuant to notice, at 10:04 a.m., in Room
SR-301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the Committee, presiding.

Present: Senators Schumer, Feinstein, Durbin, Nelson, Murray,
Pryor, Udall, and Bennett.

Staff present: Jean Bordewich, Staff Director; Jennifer Griffith,
Deputy Staff Director; Jason Abel, Chief Counsel; Veronica Gil-
lespie, Elections Counsel; Adam Ambrogi, Counsel; Sonia Gill,
Counsel; Julia Richardson, Counsel; Lauryn Bruck, Professional
Staff; Lynden Armstrong, Chief Clerk; Matthew McGowan, Profes-
sional Staff; Justin Perkins, Staff Assistant; Mary Jones, Repub-
lican Staff Director; Shaun Parkin, Republican Deputy Staff Direc-
tor; Paul Vinovich, Republican Chief Counsel; and Michael Merrell,
Republican Counsel.

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman SCHUMER. The Rules Committee shall come to order.
Good morning.

First, I would like to thank my friend, Ranking Member Bennett,
for joining me here at this hearing so quickly after the important
Supreme Court decision on January 21st in the case of Citizens
United v FEC. Since the decision was handed down, most of us
here in this room, including myself, have been carefully examining
its implications. And today we are here to further examine its im-
plications and listen to our distinguished panels.

Put bluntly, I believe that the Supreme Court’s opinion in Citi-
zens United is corrosive to our democracy. I feel that strongly
about it. And I believe that the title of our hearing, “Corporate
America vs. the Voter,” really accurately describes the immediate
ramifications of this decision. Perhaps my colleague would want an
addendum to that, I realize, but we will leave that to him. And
while this is the first congressional hearing to be held in response
to this ruling, it is certainly not going to be the last, as other com-
mittees have already announced plans to have their hearings.
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Furthermore, concern over this decision is obviously not just lim-
ited to Members of Congress. Last week, President Obama voiced
his concerns about the impact of the ruling in his State of the
Union address. It is rare, in fact, for a Supreme Court opinion to
attract so much attention from all parts of the country.

The changes that are likely to result from the Citizens United
case have the potential to be disastrous to the health of our democ-
racy, inviting unprecedented spending and influence by wealthy
special interests. The ruling encourages them to get involved in
races large and small; in primaries and general elections and run-
offs; and in Federal, State, and local contests. It goes across the po-
litical spectrum.

So get ready. If this ruling is left unchallenged, if Congress fails
to act, our country will be faced with big, moneyed interests spend-
ing, or threatening to spend, millions on ads against those who
dare to stand up to them. The threat alone is enough to chill de-
bate and distort the political process in ways that hurt the voice
and influence of the average citizen.

Stopping those big bonuses by bailed-out firms? Forget about it.
Pushing back against polluters to protect the health of our chil-
dren? Maybe no more. Regulating dangerous chemicals in drugs
and children’s toys? Much less of a chance.

This opinion can allow foreign interests to influence our elec-
tions, special interest spending to go unchecked and undisclosed,
and corporate America to rule the day. It did not have to be that
way.

I believe the Supreme Court took a tortuous path to expand the
Citizens United case. It chose to review, and then strike down, the
earlier Austin v. Michigan Chamber of Commerce decision, and to
overturn more than a century of campaign spending policy stretch-
ing back to the Tillman Act of 1907.

The Supreme Court turned its back on previous rulings and went
out of its way to broaden its decision in service to a particular pol-
icy goal. That should make all of us—regardless of where we are
on the political spectrum—deeply concerned and determined to act.
The Roberts Court has turned its back on stare decisis—respecting
and following the precedents set by earlier Court opinions—simply
because five Justices did not like the way previous opinions went.

I look forward to hearing all of our witnesses who have come to
share their views at this hearing. I am not going to prejudge the
best way going forward. We are not going to issue—we are talking,
of course, and thinking seriously about what to do, but we are not
going to talk about that today. We are here to listen and get peo-
ple’s suggestions.

I am very interested, of course, in what both Senators Feingold
and Kerry, who have had long history here, believe. And while
Congressman Van Hollen and I will be introducing a bill shortly,
today is a day to listen to ideas and the sharp analysis that will
be presented.

And before we get to our distinguished first panel, I know my
good friend and colleague, Ranking Member Bennett, would like to
say a few words.
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OPENING STATEMENT OF SENATOR BENNETT

Senator BENNETT. Thank you very much, Mr. Chairman. I appre-
ciate the opportunity to respond, and I look forward to the informa-
tion that we will get as a result of this hearing.

As I think everyone knows, I am a First Amendment hawk. I am
one of a very small number of conservative Republicans who voted
against the flag-burning amendment simply because I felt it
intruded on our First Amendment rights. I feel very strongly about
protection of the First Amendment, and as you indicated, my inter-
pretation of the Supreme Court’s ruling was different than yours.
And let me give you this to think about as an example of what I
think they did in their decision.

Let us go back just a few weeks ago to the eve of a Federal elec-
tion. A corporate employee went on the air to describe a candidate
in that election as, among other things, and I quote, “an irrespon-
sible, homophobic, racist, reactionary, supporter of violence against
women and against politicians with whom he disagrees.”

Now, this statement was made in a corporate studio, broadcast
with corporate money, directed to the voting public, clearly de-
signed to influence their opinion of the candidate—which it may
have done, but perhaps not in the way the employee had intended.

Now, in spite of this clear intent to influence an election with
corporate money, the corporate employee responsible for these
statements was able to broadcast them without any fear of vio-
lating our election laws. He did not have to hire counsel to advise
him if the statement could be legally broadcast. And he did not
have to check with the FEC to see if they would permit him to
make the statement before doing so.

These statements were made before the Citizens United decision
was handed down, and they could be made with the full confidence
that there would be no legal consequence because the corporation
for which this employee worked was a media corporation.

Had any other corporation used their treasury funds to broadcast
a similar statement on the eve of an election, they would have been
guilty of a crime.

Now, that was on a Monday. But by Friday of that week, things
had changed: the Supreme Court said that the First Amendment
applies to all Americans, and not just those who own their own TV
shows.

And with this decision, all Americans can know they are free to
speak their minds on issues of public concern without having to get
the permission of the Government.

All Americans can make their views known about Federal elec-
tions without having to hire counsel to vet their words and make
sure they are abiding by the law.

All Americans can praise or criticize office holders without hav-
ing to worry about committing a crime.

And if I may, as a comment on this statement I have quoted, all
Americans have the right to make fools of themselves by going over
the top, if they want to, without worrying about having the Govern-
ment come in and say, “You cannot do this.”

That is the essence of the First Amendment, that everybody
should be treated alike, everybody should have the same rights, ev-
erybody should be able to speak freely and boldly, and sometimes
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foolishly, with respect to an election. That is a good thing. It should
not be feared. It should be cheered and celebrated.

So for that reason, I am supportive of the Supreme Court deci-
sion and look forward to the testimony of our witnesses.

Chairman SCHUMER. Thank you, Senator Bennett.

Senator Feingold has to chair a hearing very shortly, so we are
going to, with Senator Kerry’s permission, call on Senator Feingold
first, despite seniority. And I know Senator Udall wanted to make
a brief statement. We will let members—we will give a little extra
time so members can make brief statements before their ques-
tioning, if that is okay with you, Senator Udall, Senator Feinstein.

Senator Feingold?

STATEMENT OF HON. RUSSELL D. FEINGOLD, A UNITED
STATES SENATOR FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Thank you, Mr. Chairman, Mr. Ranking
Member, and for your courtesy, Senator Kerry, for allowing me to
testify at this point.

The Supreme Court’s decision in Citizens United was a tragic
error. The Court reached out to change the landscape of election
law in a drastic and wholly unnecessary way. By acting in such an
extreme and unjustified manner, the Court has badly damaged its
own integrity. More important, it has harmed our democracy in
ways that may not be fully understood today, but will likely become
clear over the next few election cycles.

There is, of course, a debate about how much impact the Court’s
decision will have. The Wisconsin Right to Life decision in 2007
had already significantly undermined the electioneering commu-
nications provision of McCain-Feingold. But by completely remov-
ing all restraints on political spending from corporate treasuries,
Citizens United has unleashed a threat of enormous spending that
simply was not possible before. And as we all know, a threat of re-
taliation at election time may be all that is needed to make a legis-
lator think twice about opposing the already powerful voice of cor-
porate America.

All it takes is one Senator losing a close election because of a
last-minute corporate advertising barrage, and everyone will con-
stantly have one eye on what might happen to them. That is why
this decision is so dangerous. It will result in legislators being even
more responsive to corporations rather than voters.

Now, the underlying rationale for the Court’s decision—that cor-
porations must have First Amendment rights in the political proc-
ess equal to those of citizens—makes no sense. Corporations cannot
vote or run for office, they do not have feelings or thoughts. They
do not speak or make decisions except through individuals—their
corporate officers, their boards of directors, and their lobbyists.
What they do have is the ability to make huge amounts of money,
thanks in part to laws passed by the people’s representatives. So
the Court’s ruling has, in effect, produced a Frankenstein—the peo-
ple created corporations, but the Court has denied the people the
power to prevent corporations from dominating the entire political
system.

Mr. Chairman, I have published several op-eds in the last few
weeks concerning what I feared might be the likely effects of the
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Citizens United decision. I ask that they be put in the record of the
hearing.

Chairman SCHUMER. Without objection.

[The op-eds — Appendix A:]

Senator FEINGOLD. Thank you, Mr. Chairman.

Now, one bright spot in the Court’s ruling was its recognition
that disclosure requirements do not violate the constitutional rights
of corporations. I have long believed that disclosure is a necessary,
though not sufficient, ingredient of campaign finance regulation.
After all, Americans have much more important things to discuss
around the kitchen table than the latest expenditure reports filed
at the FEC or the even the latest news story based on those re-
ports. But at the very least, we must make 1t possible for people
who have the right to cast votes to know exactly who is trying to
influence their votes.

You and I have discussed other components of possible legisla-
tion: a new definition of “coordination,” a prohibition of election
spending by Government contractors and recipients of bailout
funds, a tightening of the provision in existing law concerning con-
tributions and expenditures by foreign corporations. And I support
these kinds of measures. They certainly do not reverse the Court’s
decision; no legislation can. But they may diminish some of the de-
cision’s worst effects.

Let me note one final thing as you begin your work on a bill.
When we developed the McCain-Feingold bill, we paid close atten-
tion to previous First Amendment and campaign finance decisions
of the Supreme Court and tried very hard to ensure that it would
be upheld. Major decisions like Shrink Missouri, FEC v. Beaumont,
and Colorado Republican II came down during the 7 years we
worked on that bill, and we took a hard look at the legislation in
light of each new decision. We knew our bill would be challenged,
but we felt we had strong and good-faith arguments in support of
the constitutionality of each and every provision. And we were
right. The Court upheld the bill almost in its entirety. It took a
change in membership on the Court to reverse that decision. Even
today, of course, the centerpiece of our bill—the prohibition on soft-
money contributions to political parties—is still in place. And I am,
of course, pleased about that.

As legislators, we have a duty to carefully consider the constitu-
tional questions raised by legislation. But we are not mind readers,
nor can we predict the future. So I urge you to do your duty and
not be dissuaded from acting by fear of the Court. This terrible de-
cision deserves as robust a response as possible. Nothing less than
the future of our democracy is at stake.

I do thank you, Mr. Chairman.

Chairman SCHUMER. Thank you, Senator Feingold, and we un-
derstand that you have to go chair a hearing, so thank you for
being here, and we will follow your orders.

Senator Kerry?

STATEMENT OF HON. JOHN F. KERRY, A UNITED STATES
SENATOR FROM THE STATE OF MASSACHUSETTS

Senator KERRY. Mr. Chairman, Ranking Member Bennett, and
members of the Committee, I am delighted to be able to be here,
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and thank you for the opportunity to share a few thoughts with
you. I appreciate your swift attention to this issue.

In my judgment, The Supreme Court has issued a decision—and
I would say this particularly to you, Senator Bennett, based on
your comments a moment ago, where you talked about how every-
body deserves the same rights, everybody deserves the opportunity
to speak. “Everybody”—that is a person. That refers to people. That
is who rights attach to under our Constitution. A corporation is not
a person, and from what I remember in law school, it was never
intended to be. It is a fictitious entity under the law created specifi-
cally for the purpose of giving it certain protections and rights
within the business world, within transactions. Never intended to
give it speech rights.

Now, over the course of time, obviously, we have had distinctions
of commercial speech and so forth, but no reading that I know of
of the Constitution suggested that we should inflate the speech
rights of large, faceless corporations to the same level as hard-
working average Americans. And that is precisely what this deci-
sion has done. In doing so, the Court has struck at the very heart
of our democracy, a democracy in which corporations already have
too much influence.

I think Justice Stevens’ words in dissent really summarize it.
This is what he said: “The Court’s ruling threatens to undermine
the integrity of elected institutions across the Nation. The path it
has taken to reach its outcome will, I fear, do damage to this insti-
tution”—referring to the Supreme Court itself. And I strongly hope
that the Senator and others will read those dissents and measure
them against the far-reaching, extra-legal decisionmaking that the
majority has chosen to engage in.

I have seen this system get more broken, Mr. Chairman, over the
25 years that I have in the United States Senate, and I have seen
it as the nominee of my party. I think I understand as well as any-
body the influence of money in American politics.

In 1998, in our national elections, a cycle of election cost
$1,618,000,000 and change. In the year 2004, when I ran, it cost
$4,147,000,000. And just this past cycle, it cost $5,285,680,883.

Mr. Chairman, we cannot simply become the prisoners, as we are
today, of the perpetual campaign and of constant fundraising. The
increased influence of money—big money—in our politics is robbing
the average citizen of his or her voice in the setting of our Nation’s
agenda and the determining of what the Congress will take up or
not take up. It distracts from the real business of the Congress,
and it requires extraordinary time commitment from Members of
Congress who are the prisoners of this perpetual campaign. Worse,
it limits access and influence to those who can raise or contribute
large sums of money.

Nobody knows this better than Senator Feingold, whose name is
synonymous with campaign finance reform. I appreciate his tireless
work to rid our democracy of special interests. And I appreciate
Senator Durbin’s efforts to reinvigorate what is left of our public
financing system.

I have testified before this Committee on the influence of special
interest money in elections in 1985, after I ran a PAC-free Senate
race for the U.S. Senate. I testified again in 1987 and again in
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1990. I joined then with Senator Boren and Senator Mitchell in au-
thoring legislation which had public financing as a component in
a voluntary system that met constitutional requirements. We
passed it in the United States Senate. And President George Her-
bert Walker Bush vetoed it.

I am back here again today because two decades later, we have
yet to successfully attack the problem. And I am here to ask this
Committee to take bold action before the system deteriorates even
further as a result of the Supreme Court’s dangerous decision.

Before the Court stepped in, a corporation encouraged employees
to contribute to a political action committee or to make individual
donations to favorite candidates. Because of corporate power, that
had some effect on donations. But now, thanks to the Supreme
Court, Senator Bennett, the system has been tilted inexorably to-
wards those who have the most money. Now a corporation can sim-
ply just budget corporate funds—they do not have to request any-
body to contribute, just budget the funds as a matter of corporate
policy to oppose a candidate and then actively campaign all the
way up until the polls close at 7:00 or 8:00 in the evening on elec-
tion day.

Our Republican colleagues often complain about activist Federal
judges. But in this case, this Supreme Court went out of its way
to unleash the power of corporations in our politics, way beyond
what the decision needed as a matter of strict adherence to the law
and to the issue before the Court. Even Ben Ginsberg, a long-time
lawyer for Republican conservative causes, has warned of the con-
sequences of this ruling. He says future campaigns are “going to be
a wild, wild West.”

Indeed, now all CEOs have to do is turn over millions of cor-
porate dollars to lobbyists to run media campaigns to help their
friends and defeat their opponents in Congress. The sums of money
that we are talking about will mean little to the corporations com-
pared to what they might get in return—maybe a special interest
bill or blocking a regulation. And the loser will be the American
public and the public interest.

Make no mistake about it. The Supreme Court’s ruling also
clears the way for the domestic subsidiaries—notwithstanding Jus-
tice Alito’s shaking of the head and mouthing of the words “Not
true,” it does clear the way for domestic subsidiaries of a foreign
corporation to spend unlimited amounts of money to influence our
elections.

Now, yes, foreign nationals and foreign-controlled corporations
are barred from contributing directly to Federal and State elec-
tions. But nothing in the law bars foreign subsidiaries incorporated
in the U.S. from doing so. And those subsidiaries answer not to the
American people, but they answer to their corporate parents way
off in some other country. That means in no uncertain way that a
foreign corporation can indeed play in American elections, and clev-
er people will not have a hard time covering their trail.

We face two challenges: first, to mediate the impact of the
Court’s decision and stop the bleeding through immediate counter-
measures; and, second, to think boldly about the best way to free
our democracy from the dominance of big money.
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Mr. Chairman, the reform ideas already circulating are prom-
ising—mandating shareholder approval of spending since it is, in
fact, the shareholders’ money; prohibiting spending by domestic
subsidiaries of foreign corporations and Government contractors;
giving candidates prime-time access to the public airwaves at the
lowest rates, which we have been fighting for years.

We must do these things quickly to protect the integrity of the
elections this fall. But we may also need to think bigger. I think
we need a constitutional amendment to make it clear once and for
all that corporations do not have the same free speech rights as in-
dividuals.

Amending the Constitution is a serious endeavor. I know it is not
this Committee’s direct jurisdiction. And some of the sharpest
minds in the country are working together right now to construct
language for an amendment that would solve the problem and get
to the heart of the issue. And I am ready to work with them and
with the activists it will take to get an amendment ratified.

Mr. Chairman, there is no bigger step to achieve big change than
such an amendment. But the big issues of fairness and justice
sometimes demand more immediate action. less.

I think it is time for everyone who wants a Government that
works for people to stop tinkering around the edges of a system
that is broken beyond repair. Mr. Chairman, I know that ulti-
mately a constitutional amendment will have to begin in the Judi-
ciary Committee, but this Committee now has the opportunity
under your leadership to pass many of the proposals in front of it
now that can immediately help ensure that in the next election
millions of our fellow citizens are not disenfranchised because of
the concentration of money and power. I think that is an important
responsibility, and I look forward to working with this Committee
to try to help enact it.

Chairman SCHUMER. Thank you, Senator Kerry, and we look for-
ward to working with you. That is just what we intend to do.

Okay. We are now going to call our witnesses, our remaining wit-
nesses to the table. Would they please come forward?

Let me just briefly introduce each of our witnesses and ask them
to—their entire statements, every one of your entire statements
will be read in the record—if you could, limit your testimony to 5
minutes so we will all have some time for questions.

Mr. Steve Bullock is currently the Attorney General for the State
of Montana. He was elected to this position November of 2008,
served in the Montana Justice Department for over a decade, and
was executive assistant attorney general and acting chief deputy
legislative director. From 2001 to 2004, he practiced law with the
firm of Steptoe & Johnson while serving as an adjunct professor at
GW University School of Law.

Allison Hayward is an assistant professor of law at the George
Mason University, and she served as chief of staff and counsel in
the office of former FEC commissioner Bradley Smith. She has
practiced election law in both Washington, D.C., and California.

Mr. Edward Foley is the Robert M. Duncan/Jones Day Des-
ignated Professor in Law at Ohio State University’s Moritz College
of Law. He is the director of Election Law at Moritz, a publication
that provides information and analysis of the changes in election
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law. He clerked for Justice Blackmun and Chief Judge Patricia
Wald of the Court of Appeals. In 1999, he served as the State Solic-
itor in the office of the Ohio Attorney General’s Office.

Stephen Hoersting is vice president and co-founder of the Center
for Competitive Politics. Previously he served as General Counsel
to the National Republican Senatorial Committee under its Chair-
man, Senator George Allen, during the 2003—04 election cycle. He
was also counsel to FEC Commissioner Bradley A. Smith.

Fred Wertheimer is the president and CEO of Democracy 21 and
the Democracy 21 Education Fund, which he founded in 1997. He
was previously the president of Common Cause and has also served
as a Fellow at the Shorenstein Center on the Press, Politics, and
Public Policy at Harvard University and as the J. Skelly Wright
Fellow and Visiting Lecturer at Yale Law School.

Heather Gerken is the J. Skelly Wright Professor of Law—d.
Skelly Wright is in the house—at Yale Law School, where she
teaches an advanced course on election law. Previously she served
as a clerk for Justice David Souter. She was also granted tenure
as an assistant professor at Harvard Law School, where she won
the Sacks-Freund Teaching Award.

Ladies and gentlemen, your entire statements are now in the
record. You may proceed, and we will just move from left to right,
starting with the Attorney General.

STATEMENT OF STEVE BULLOCK, ATTORNEY GENERAL, DE-
PARTMENT OF JUSTICE, STATE OF MONTANA, HELENA,
MONTANA

Mr. BuLLocK. Chairman Schumer, Senator Bennett, members of
the Committee, thank you for the invitation to appear today to ad-
dress some of the States’ interests in the matters that you are
grappling with today.

Last summer, Montana led more than half the States in asking
the Court to address the narrow Federal issues presented by Citi-
zens United. Instead the Court reached a broad decision that ques-
tions more than a century of law in Montana and across the coun-
try. Yet the case and reactions on both sides of the political aisle,
have largely overlooked the decision’s impact on the vast majority
of elections in this country: those that are held at the State and
the local levels.

And there is historic meaning in a Montanan’s appearance here
today. One hundred and ten years ago, a predecessor of this Com-
mittee—the Senate Committee on Privileges and Elections—“ex-
pressed horror at the amount of money which had been poured into
politics in Montana in elections from 1888 onward.” The setting
was the investigation into the infamous bribery of the Montana
Legislature by Senator William A. Clark, which led to its refusal
to seat him.

But the corruption of Montana politics was by no means limited
to bribery. Senator Clark and his fellow “Copper Kings” dominated
political debate in Montana and drowned out Montanans’ own
voices. This was corruption as it was understood since the framing
of the Constitution: not mere theft or bribery, but harnessing gov-
ernment power to benefit a single corporate faction at the expense
of the broader and more diverse interests represented by the people
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themselves. In an 1884 election establishing Helena as the State
capital, for example, Clark and his arch rival, Marcus Daly, com-
bined to spend between $35 and $70 million in today’s dollars to
influence 52,000 voters. That is about $1,000 per vote.

Mining money reached every campaign—Ilegislators, judges, sher-
iffs, county commissioners, and assessors. And the result was best
described by Clark in his own testimony here before the Senate
Committee. He said many people have become so indifferent to vot-
ing there by reason of the large sums of money that have been ex-
pended in the State heretofore that you have to do a great deal of
urging, and it takes a lot of men to do it, to go around and round
them up and stir them up and get them out.

Fed up, in 1912 our citizens through the initiative process passed
several political reforms. One prohibited corporations that could
most benefit from government action from “payl[ing] or
contribut[ing] in order to aid, promote or prevent the nomination
or election of any person.” The law represented nothing less than
the voters taking back a government that belongs to them, and
only to them.

Montanans know their history as well as they know their polit-
ical officials and their public officials. Over nearly a century, our
limit on corporate campaign spending in candidate elections has
served us well and has never been challenged. Corporations are
represented in Montana campaigns, but on equal terms alongside
other political committees, all of them speaking through voluntary
associations of their money, ideas, and voices. It is a system Mon-
tanans continue to believe in.

We did not want this fight in Montana, but the Citizens United
decision will likely invite a challenge to the people’s law of 1912.
And we do not want to be set back a century. I am principally con-
cerned about the ways State elections are especially vulnerable to
corporate corruption and ask you keep these concerns in mind as
you consider reforms.

First, our campaigns are small compared to the corporations that
would corrupt them. In 2008, the average Montana State senator
won on $17,000 of spending; the average Senator in this body won
spending $8.5 million. That is more than the combined amount
raised by all 327 candidates running for State office in 2008. With
the floodgates opened to corporate spending, it will not take a Cop-
per King to buy a $17,000 election.

Second, the “foreign corporations” that can corrupt our elections
are more likely to come from Delaware than offshore. While we can
legislate to hold Montana corporations accountable to their share-
holders, our State laws may not always reach businesses incor-
porated elsewhere. As you protect Federal elections from foreign in-
fluence, understand that federalism requires room for States to
protect their elections from foreign influence too, whether that in-
fluence be international or interstate.

Third, Montana’s history shows the special damages arising from
corporate corruption in judicial elections. Like the majority of
States, we hold our judges accountable through elections. Supreme
Court justices in Montana campaign on as little as $100,000, far
less than the stakes in the cases they are asked to decide. As
Caperton recognized, independent expenditures can have a “signifi-
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cant and disproportionate influence” in corrupting the administra-
tion of justice.

Finally, I am encouraged by the Supreme Court’s nearly unani-
mous affirmation of disclosure and disclaimer laws and hope more
can be done. By amplifying disclosure and disclaimer requirements
for corporations, voters can know the identity of the wizard behind
the curtain. We may not be able to stop Acme, Inc. from using
other people’s money to campaign, but we can ensure voters know
it is Acme speaking in their elections, not “Citizens for Motherhood
and Apple Pie” or some other front group. We can also protect the
shareholders who are just trying to save for retirement and want
nothing to do with some CEQ’s politics.

In Montana we have ensured that the voices of our candidates
and those of the natural persons that support and vote for them
are not displaced by the treasuries of corporations. The Supreme
Court has challenged all of us to find new ways to keep those
voices heard. I look forward to working with our legislature and
Congress in doing so.

[The prepared statement of Mr. Bullock — Appendix B:]

Chairman SCHUMER. Thank you, Attorney General Bullock.

Professor Hayward.

STATEMENT OF ALLISON HAYWARD, PROFESSOR, GEORGE
MASON UNIVERSITY SCHOOL OF LAW, ARLINGTON, VIRGINIA

Ms. HAYWARD. Thank you, Mr. Chairman, members of the Com-
mittee, for having me here today. I would like to just amplify a cou-
ple of the points I have made in my submitted testimony, and I
welcome any and all questions that you have.

In my view, the holding in Citizens United fits soundly within
the Supreme Court’s jurisprudence on this question. The inde-
pendent expenditure ban has been controversial from the begin-
ning. Enacted in 1947 in part of a little debated 11th hour amend-
ment to the Taft-Hartley Act, it has been a source of contention
among prosecutors as well as scholars since that time.

When the Court has squarely faced limits on expenditures, it has
found them unconstitutional. Austin v. Michigan Chamber of Com-
merce from 1990 falls outside that trend. But if for no other reason,
this Court ought to be applauded in Citizens United for bringing
some coherence to the constitutional doctrine in this area.

Going forward, it would seem appropriate—to me, anyhow—that
we should observe how corporations—and, by the way, labor orga-
nizations, which are equally beneficiaries, if you want to look at it
that way, of Citizens United. We should see how they react. It
might well be that corporations engage in spending that they would
not have before, but I am not sure. I am not sure that the experi-
ence in States that allow corporate expenditures would suggest
that corporations will go and participate in campaigns in ways dif-
ferently than they do now.

I can see corporations that have concerns about market goodwill
maybe engaging in some soft focus voter education type messages
that they might not have before out of fear of violating 441(b). But
I am not really sure that is the kind of thing that is something that
should trigger concern, at least at this point.
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It is the task of Congress, based on experience and sound logic,
to see what happens and then regulate appropriately to preserve
the integrity of this institution and its members. But until we see
some evidence, I think it will be very difficult for any law enacted
in Congress to pass the strict scrutiny examination that the Court
is serious about applying to restrictions on political speech.

Thank you.

[The prepared statement of Ms. Hayward — Appendix C:]

Chairman SCHUMER. Thank you, Professor Hayward.

Professor Foley?

STATEMENT OF EDWARD B. FOLEY, THE ROBERT M. DUNCAN/
JONES DAY DESIGNATED PROFESSOR IN LAW, MORITZ COL-
LEGE OF LAW, THE OHIO STATE UNIVERSITY, COLUMBUS,
OHIO

Mr. FOoLEY. Chairman Schumer, Senator Bennett, members of
the Committee, thank you for giving me the honor of being here
today.

Citizens United was a case about a statute—a statute that pro-
hibited any campaign spending by any corporation. Citizens
United, therefore, tells us very little about different statutes that
are narrowly targeted at specific categories of corporations or stat-
utes that involve ceilings on the amount of campaign spending
rather than an absolute ban.

The concept of narrow tailoring is deeply embedded in First
Amendment law, and Citizens United explicitly recognized it as the
controlling standard. The Court called the statute there an “asym-
metrical” response to the problem of corruption. “Asymmetrical”—
that was the Court’s word, and it means the opposite of narrow tai-
loring. Therefore, after Citizens United, the question is what new
statutes would pass the narrow tailoring test.

The oral argument confirms this reading of the Court’s opinion.
During argument, Justice Scalia essentially invited Congress to
come back to the Supreme Court with a different statute, a more
narrowly tailored one. In other areas of constitutional law, oral ar-
gument can show that a new precedent is unlikely to be as far-
reaching as might first appear. The well-known Lopez case, con-
cerning Congress’s Commerce Clause power, is an example, and
Citizens United, in my judgment, fits this pattern, and its scope
likely will be circumscribed in future cases just like Lopez was.

Citizens United must be read in relation to other cases con-
cerning the distinction between public sector and private sector cor-
porations as well as, potentially, an intermediate category of cor-
porations that are public-private hybrids. Citizens United itself rec-
ognized that entities engaged in “government functions” do not
have the First Amendment rights of purely private sector speakers.
The Court’s concern there was with the private sector as shown by
its invocation of the famous Federalist Papers. Accordingly, Citi-
zens United should not be seen as applicable to public sector cor-
porations or even those that may fall into a middle public-private
hybrid category.

The 1995 Supreme Court case involving Amtrak called Lebron il-
lustrates this point. That case was an 8-1 decision written by Jus-
tice Scalia, and it ruled that Amtrak is part of the Federal Govern-
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ment, even though the relevant statute said that Amtrak was a for-
profit corporation that was not part of the Government. But in re-
jecting that statutory classification, the Supreme Court in Lebron
adopted a functional, rather than formalistic, approach for identi-
fying when a for-profit corporation properly belongs in the public
rather than private sector. Given Lebron, Amtrak may not use its
own money for express campaign ads, just like the Government
itself may not do so.

So the question is: What other for-profit corporations are like
Amtrak? Or, in other words, using the functional approach of
Lebron, what other corporations are sufficiently engaged in Gov-
ernment functions that Congress is entitled to say that they, too,
should be ineligible for the private sector First Amendment right
to engage in express campaign advocacy.

Consider the banking industry. Obviously, the Federal Reserve
itself cannot engage in express campaign speech. The same should
be true for major banks that are deeply entwined with the Federal
Reserve System or which received TARP funds. The essential role
of these banks in our Nation’s economy means that Congress
should be able to say that they are public sector entities or at least
public-private hybrids, to which the Citizens United ruling simply
does not apply. They are not restaurants or clothing stores or other
kinds of small business corporations, which is what Citizens United
had in mind. On the contrary, these major banks that undergird
our financial infrastructure are much closer to the Amtrak end of
the spectrum.

Thus, to wrap up, Citizens United, together with Lebron and
other precedents, showed that Congress has considerable latitude
to regulate the campaign spending of corporations that have a pub-
lic sector character. Besides the banking industry, other examples
may include public utilities, defense contractors, or corporations
deemed “too big to fail,” like General Motors, whatever line of in-
dustry they may be in. Congress again has even greater latitude
]iof it uses ceilings on large-scale expenditures, rather than absolute

ans.

Finally, the concern expressed in Citizens United for the private
sector in the United States does not apply to foreign entities.

Thank you.

[The prepared statement of Mr. Foley — Appendix D:]

Chairman SCHUMER. Thank you.

Next we have Mr. Hoersting.

STATEMENT OF STEPHEN M. HOERSTING, CENTER FOR
COMPETITIVE POLITICS, ALEXANDRIA, VIRGINIA

Mr. HOERSTING. Thank you, Mr. Chairman, members of the Com-
mittee. Thank you for the opportunity to testify today on behalf of
the Center for Competitive Politics. The Citizens United opinion is
a landmark in First Amendment jurisprudence. Nonetheless, there
is some consternation over the opinion that has resulted in
mischaracterizations that need correcting.

First, corporations are not mere creatures of the State that lack
First Amendment rights. The Trustees of Dartmouth College case,
cited erroneously for this proposition, discusses clear distinctions
between private corporations established by individuals and munic-
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ipal corporations established by governments. Indeed, Professor
Foley rightly acknowledged this distinction, this private-public dis-
tinction, in his testimony moments ago.

Second, foreign participation in our elections is a crime, whether
done directly or indirectly. Even the giving or receiving of foreign
advice is a crime.

Now, domestic subsidiaries with a majority of foreign directors
may establish PACs, so long as the decisions are delegated to U.S.
nationals. PACs, after all, allow American employees to participate
in politics no matter their employer. But domestic subsidiaries with
a majority of foreign directors will not make corporate political ex-
penditures going forward, even as they continue to allow their U.S.
employees to fund a PAC. The reason is that doing so would be a
crime under existing law.

Therefore, any tightening of the existing ban can only prevent
U.S. nationals from participating in U.S. elections with funds
earned within the United States. This would violate the rights of
U.S. nationals. Likewise, any belt-and-suspenders approach that
merely restates existing law and achieves little or nothing would
be a statute unworthy of U.S. Senators.

Proposals to silence corporations with 5 percent foreign owner-
ship are likely unconstitutional, as Professor Gerken acknowledges
in her testimony, not least because it is burdensome for corpora-
tions to know just who owns 5 percent of shares at any particular
point in time.

Corporations with a majority of foreign shareholders are already
covered by existing law, and legislation that would clarify the point
must apply equally to non-profits with a majority of foreign mem-
bership and to labor unions.

The Supreme Court just said in Citizens United that any associa-
tion of Americans may speak about politics no matter their
associational form. And it is possible that a majority of the D.C.
Circuit in just a few weeks may permit multiple organizations to
pool funds for these purposes. This would mean that the Children’s
Defense Fund may team with the teachers’ unions, and that the
right-to-life organizations may team with right-to-work groups and
small businesses. This ultimately will be healthy for our democ-
racy, and in any event, there is little you can do now but adapt to
it.

Some wish to slow the effects of the opinion with legislative
measures. Professor Laurence Tribe wants all corporate political
ads to feature the name of the corporation’s CEO and the percent-
age of the treasury funds spent on the ad. But what benefit would
that provide the public? The apparent goal is simply to deter
speech.

Others propose shareholder votes for corporate expenditures, but
these raise First Amendment and federalism concerns and may
suppress corporate speech. Instead of delaying the inevitable, Con-
gress could mitigate these concerns by freeing the political parties
of the few remaining McCain-Feingold provisions that have not
been struck down by the courts.

Most of the organizations I am aware of, after all, would rather
give some of their resources to the political party committees than
go it alone under the Citizens United opinion. And you should per-
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mit them to do so. Lift some restrictions or I fear you will face sec-
ond-tier budgets that garner second-tier operatives, resulting in
second-tier campaigns.

If this trend persists, it is possible even that the people may go
elsewhere, not because they disagree with your message, but be-
cause current law makes i1t comparatively impossible to affiliate
with anything that has Democrat or Republican in the title and al-
most effortless to engage now with outside organizations.

Mr. Wertheimer, respectfully, would exacerbate your problem by
tightening existing restrictions on coordination, keeping flat the
amounts the party committees can accept, even as he recognizes
that outside organizations will likely spend relatively more re-
sources with this opinion.

My overall point to you is this: If it is really your position that
accepting the support of your political allies somehow corrupts you,
well, then, the Supreme Court will always take you at your word.
What the Court will no longer take, correctly and for the foresee-
able future, is any variation of the argument that outside groups
can be silenced because they speak more effectively than some
might prefer.

Your choice, then, is to awaken to this new reality or not to do
so. I, for one hope that you do.

Thank you.

[The prepared statement of Mr. Hoersting — Appendix E:]

Chairman SCHUMER. Before we move on to Mr. Wertheimer, Sen-
ator Udall has to leave by 11:00 and had asked to make a short
statement.

OPENING STATEMENT OF SENATOR UDALL

Senator UDALL. Thank you, Chairman Schumer, and I need to
preside at 11:00, so I appreciate you doing that. And I would like
to thank you for holding this hearing.

Campaign finance reform is an issue you and I both care about
deeply, and I know we share strong concerns about financing elec-
tions in the wake of the recent Supreme Court decision. Fifty years
ago, when my father, Stewart Udall, and my uncle, Mo, were in of-
fice, money had a minimal impact on the electoral and political sys-
tem. It was about connecting with people and about the market-
place of ideas. Right now, it is just as much about the biggest
checkbooks, if not more so, than it is about the best ideas.

Unfortunately, we are about to see a lot more big checkbooks in
the election process. Last month’s Supreme Court decision in Citi-
zens United v. FEC was a victory for special interests at the ex-
pense of the average American. We have seen firsthand the impact
special interests like big oil and big banks and health insurance
companies have had on the legislative process. Now with this deci-
sion, already powerful corporations and unions will be able to fur-
ther open their bank accounts, further drowning out the voices of
everyday Americans in the political process.

Members of both chambers and the administration are working
on legislation to address the Citizens United decision. I commend
their efforts, but I believe that a comprehensive overhaul of the
campaign finance system is necessary in order to restore public
faith in our elections. The Supreme Court has shown its willing-
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ness to rule broadly and ignore longstanding precedent when it is
reviewing the constitutionality of campaign finance laws. The best
long-term solution is a constitutional amendment that would pre-
vent the Court from overturning sensible campaign finance regula-
tions. I would welcome the opportunity to join my colleagues in in-
troducing such an amendment.

While I believe that a constitutional amendment is the ideal so-
lution, I also think that comprehensive reform legislation is a step
in the right direction. As a Member in the House for 10 years, I
joined Representative Dave Obey as an original cosponsor of the
Let the People Decide Clean Campaign Act, a bill that would fun-
damentally change how House elections are conducted. Mr. Obey
reintroduced his bill in this Congress, and I intend to introduce a
companion bill in the Senate in the coming weeks.

The act does not attempt to fine-tune the existing congressional
campaign finance system or tweak the edges; rather, it makes fun-
damental, wholesale changes to fundraising by candidates, regula-
tions of outside groups, and the role of political parties. It contains
a finding that America’s faith in the election system has been fun-
damentally corrupted by big money from outside interest groups. It
establishes a system of voluntary contributions to provide public fi-
nancing of campaigns for Senate candidates in general elections. It
provides more funds than the current system for the vast majority
of challengers to mount their campaigns. It empowers voters with
the knowledge that their vote affects the outcome of the current
election and also affects the amount of funds distributed to nomi-
nees in future elections.

It bans all independent expenditures so that only the candidate
is responsible for his or her message. It provides for expedited con-
sideration of a constitutional amendment allowing these changes if
the Supreme Court rejects the plan. It provides a process by which
third-party candidates can also participate in the system.

Money can have a corrosive effect on the political process. We
have seen evidence of that in campaigns at all levels of Govern-
ment. We have long needed substantive campaign finance reform,
and it is my hope that the high Court’s disappointing decision will
provide the push we need to put elections back in the hands of av-
erage Americans and not the special interests who can use their
unlimited bank accounts to railroad the process to their preferred
conclusion.

With that, Mr. Chairman, I would yield back, and I thank you
very much for the opportunity to give my statement before heading
out to preside.

Chairman SCHUMER. Thank you. Thank you for your excellent
statement.

Senator UDALL. I look forward to working with you very closely.

Chairman SCHUMER. Thank you.

Mr. Wertheimer?

STATEMENT OF FRED WERTHEIMER, PRESIDENT,
DEMOCRACY 21, WASHINGTON, D.C.

Mr. WERTHEIMER. Thank you, Mr. Chairman, Senator Bennett,
and members of the Committee, for the opportunity to testify.
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The 5-4 Supreme Court decision in Citizens United is the most
radical and destructive campaign finance decision in the history of
the Court. The decision threw out a century-old national policy to
prevent corporate wealth from being used in Federal elections, and
it threw out similar policies in many States.

The decision also threw out two decades of precedents upholding
that national policy without any relevant changed circumstances
from the time the precedents were adopted, except for the composi-
tion of the Court. As Justice Stevens pointed out in his dissent, or
as I think of it, a future majority opinion-in-waiting, the only thing
that matters here is the make-up of the Court. When this Court
make-up changes again sometime in the future, I expect the Citi-
zens United decision to be thrown out.

The decision represents breathtaking judicial activism by five
Justices who are commonly considered as conservative dJustices.
The decision also represents an enormous transfer of power in our
country from citizens to corporations. It opens the door to the use
of immense aggregate wealth of corporations to directly participate
in campaigns and thereby to buy influence over Government deci-
sions.

Under this decision, insurance companies, banks, drug compa-
nies, energy companies and the like, and their trade associations,
each will be free to run multimillion dollar campaigns to elect or
defeat Federal candidates, depending on whether the officeholders
voted right or wrong on issues of importance to those groups.

Now, this also opens the door to labor unions to undertake those
same efforts, but it is quite clear that the resources of labor unions
are dwarfed by the resources of corporations.

Prior to the decision, former Senator Hagel, a Republican from
Nebraska, pointed out the consequences if this Court overturned
the ban. Senator Hagel said in an interview with a Washington
Post reporter that if restrictions on corporate money were lifted,
“the lobbyists and operators would run wild.” Senator Hagel also
said that reversing the law would magnify corporate power in soci-
ety and “be an astounding blow against good government, respon-
sible government,” and “would debase the system, so we would get
to the point where we couldn’t govern ourselves.”

We believe it is essential for Congress to move swiftly to enact
legislation effective for the 2010 congressional elections that can
mitigate the damage done by this decision. We have submitted a
list of proposals that we would hope Congress would consider. I
would like to briefly address two of them.

Congress should adopt broad new disclosures requirements to
cover campaign-related expenditures by corporations and labor
unions—disclosure to the shareholders, disclosure to the public,
disclosure to the members of labor unions. While other campaign
finance reforms have resulted in strong differences of opinion, there
has always been a strong bipartisan consensus around the impor-
tance of disclosure laws. This has not been a partisan issue in the
past, and it should not be a partisan issue now.

The Supreme Court affirming by 8—1 the disclosure provisions in-
volved in the Citizens United case said, “With the advent of the
Internet, prompt disclosure of expenditures can provide corpora-
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tions and citizens with the information needed to hold corporations
and elected officials accountable for their positions and supporters.”

Now, we also believe that Congress should fix the lowest unit
rate and make it available as soon as possible. The Senate in 2001
voted for such a provision by a large bipartisan majority, 69—31. Of
the 14 members of this Committee who were in the Senate at the
time of that vote, 11 voted for the provision, including the Chair-
man and Ranking Member of this Committee, Senate Republican
Leader McConnell, and Assistant Democratic Majority Leader Dur-
bin, and Senator Durbin has taken the lead in legislation in this
area. We believe it was bipartisan then, it should be bipartisan
now, simply to fix an existing lowest unit rate provision that pro-
vides the ability to Senators and Representatives now to get the
lowest unit rate.

We urge you to move swiftly to enact legislation that can prompt-
ly address the problems created by the decision.

[The prepared statement of Mr. Wertheimer — Appendix F:]

Chairman SCHUMER. Thank you.

Professor Gerken.

STATEMENT OF HEATHER K. GERKEN, J. SKELLY WRIGHT
PROFESSOR OF LAW, YALE LAW SCHOOL, NEW HAVEN, CON-
NECTICUT

Ms. GERKEN. Senator Schumer, Senator Bennett, and distin-
guished members of this Committee, thank you for letting me tes-
tify before you today.

The witnesses thus far have presented a starkly different por-
trayal of Citizens United and its aftermath, but I want to talk
about something that I think is quite crucial and has nothing to
do with whose ox is gored by this decision, and that is the stark
fact that the Supreme Court overruled its own precedent in utter
disregard of its criteria for departing from the grand principle of
stare decisis. It did so simply because it thought the original deci-
sion was badly reasoned and had prompted dissent within the
Court.

Whatever you think about campaign finance, that is a remark-
able and dismaying fact because if badly reasoned decisions accom-
panied by dissents are hereby subject to reversal, the Court is
going to have an awful lot of work to do.

All of the efforts of some of the prior witnesses to show that Aus-
tin was an outlier or that bans on corporate expenditures were 50
years old rather than 100 years old—all of that seems to me quite
beside the point. Austin was an outlier among the Court’s prece-
dent. But the Supreme Court does not engage in a tit-for-tat ap-
proach to its own precedent. Five votes is not a license for venge-
ance. Five votes is also not a license to do anything that you want
to do.

As the Court recognized in Casey, we trust the Court with the
precious task of interpreting the Constitution because we expect
the Court to accord the same respect to its prior decisions that we
accord to its present ones. The fact that a decision was poorly rea-
soned is not enough to overturn precedent, at least prior to Citizens
United.
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The fact that a decision prompted controversy is not enough to
overturn it, at least prior to Citizens United. The Court has always
required a good deal more before reversing itself, and with good
reason. No matter what we think of this decision, we should be dis-
mayed by the Court’s disregard of its own precedent.

Now, while I wish that the Court had either adhered to its own
precedent or at least offered a more compelling reason for over-
turning Austin, overturn Austin it did. Senator Feingold is correct
that no legislation can fully respond to this decision, but several
paths, nonetheless, remain open and let me discuss them quickly.

First, Congress may strengthen existing disclosure and dis-
claimer rules. There is only one issue on which the Court achieved
near unanimity in Citizens United, and that was that transparency
matters. With respect to Mr. Hoersting, it seems to me that he has
mischaracterized the Court’s opinion. The Court told us that demo-
cratic debate works best when voters know the source of the polit-
ical messages they receive, and it said that Congress may take the
steps necessary to provide that information. The Court told us that
disclaimers and disclosure promote First Amendment values rather
than undermine them.

Now, disclosure and disclaimer requirements will fail if they are
easy to evade. Corporations will be tempted to hide behind vaguely
named shell organizations to shield their identity. They can also
evade disclosure rules simply by the way they earmark donations.
But there are existing State and Federal precedents that suggest
good ways to deal with these questions. In my written testimony,
I mentioned, for instance, the Washington State approach which
requires expenditures to list the name of the top donors who fund-
ed the ad so that people know the source of the speech they are
listening to.

In my view, disclaimer and disclosure rules stand on firm con-
stitutional footing. Congress’ power here is well established, and
the Court merely reinforced it.

Second, Congress may take steps to protect shareholders from
wasteful spending. Indeed, one of the main reasons that the Court
enthusiastically endorsed disclosure rules was to protect corporate
shareholders. While I leave the details of such provisions to experts
in corporate law, I should urge Congress to keep in mind here that
the problem here is not American democracy, but shareholder de-
mocracy. Shareholder elections are connected to Federal elections
in this one respect: Citizens United vindicated the right of corpora-
tions to speak, and shareholders are the corporation.

And, again, if I just may correct what I think is a misstatement
of my position, I made no comment on the constitutionality of the
5-percent rule. To the contrary, because I am not an expert in cor-
porate law—and I am under the impression that none of the wit-
nesses here is either—I leave the decision about what is the right
percentage here to experts in corporate law. But I will just note
that if you start to look at State law cognates and Federal
cognates, the numbers range from 10 percent to 20 percent to 25
percent. So I do think that there is room here for Congress to do
something with regard to shareholder protection.

Finally, I believe that Congress has the power to protect U.S.
elections from the influence of foreign nationals. Again, there are
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many rules for doing this, but I believe that they stand on firm
constitutional footing. Although there is no direct Court precedent
on this issue, the distinction between citizens and non-citizens in
elections is well established in constitutional law.

Thank you very much.

[The prepared statement of Ms. Gerken — Appendix G:]

Chairman SCHUMER. Well, thank you. I want to thank our panel
for their testimony, diverse and thought-provoking.

As you know, we are looking seriously at introducing legislation
in the not-too-distant future. I am working with Congressman Van
Hollen on a House side bill. So my questions are aimed in that re-
gard rather than to have discussion and argument, which, of
course, we could easily have and it would be fun.

First, I would like to ask Professor Gerken and maybe Mr.
Wertheimer about this: Since the decision allows corporate spend-
ing to be much more freely done, those corporate dollars can end
up being given to 501(c)(4)s, (c)(5)s, and (c)(6)s, so changing their
nature as well. Should we consider whatever type of legislation
that we want to address for direct corporate spending to apply to
these units as well—disclosure, disclaimer, lowest unit rule? You
could go through all of them. Professor Gerken, what do you think,
or Mr. Wertheimer, whoever wants to go first.

Mr. WERTHEIMER. Absolutely. I think it is essential when you get
to the disclosure questions to ensure that the disclosures cover or-
ganizations who either are making direct corporate expenditures or
are indirectly making corporate expenditures. Many (c)(4)s are cor-
porations already.

But if you are going to make sure that the public knows what
is happening with who is responsible for making expenditures, you
have to carefully be able to trace the money and have it all out on
the table. I mean, the Court was as clear as could be here that dis-
closure and prompt disclosure is an appropriate way to deal with
this situation. The trick is to make sure you get all the informa-
tion, and I think it is absolutely essential to do that.

Chairman SCHUMER. Do you agree, Professor Gerken?

Ms. GERKEN. Yes, I agree. There has been a large debate about
what exactly will be the effect of the Supreme Court’s decision, and
I think much will depend on what you do on this front. That is,
if corporations have the ability to fund 501(c)(4)s and (c)(6)s that
are named Americans for America, you could imagine they would
be quite tempted to spend that money.

On the other hand, if corporations knew that that money is sim-
ply going to be identified as associated with them, I think that the
power of corporate spending is much reduced. And here I should
note that there are two things that you need to worry about——

Chairman SCHUMER. Can I ask you, the power or the likelihood?

Ms. GERKEN. The likelihood, yes.

Chairman SCHUMER. Okay.

Ms. GERKEN. Which I do think, though, translates, for the rea-
sons that Senator Feingold articulated, into power.

Chairman SCHUMER. Right.

Ms. GERKEN. There are two things that you need to keep track
of in my view. The first is simply identifying with a disclaimer on
the ad who it is that is really behind the speech. And the second
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is to make sure that corporations, by giving what are called non-
specifically designated donations to organizations like the cham-
bers of commerce — which do both political work and non-political
work that by just failing to earmark it, they can get around having
it designated as a political contribution under a current FEC inter-
pretation. That, it seems to me, must be corrected for this to work.

Chairman SCHUMER. Okay. Thank you.

Lowest unit rate, which was mentioned, I think, by a few, does
anyone here think if we were to legislate lowest unit rate, for in-
stance, after a certain amount of this corporate money comes in,
the candidate against which this is used gets lowest unit rate. Does
anyone doubt the—whether you agree with it or disagree with it,
doubt the constitutionality of that? Go ahead. I take it the only per-
son then who doubts it is Ms. Hayward because she is the only one
who raised her hand. Go ahead briefly.

Ms. HAYWARD. Well, I would be concerned with the Davis v. FEC
precedent, that that could be seen as something like in Davis
where speech was being punished in a way or burdened in a way
by giving the person for whom the speech was, you know, directed
a benefit. Then, you know, the independent expenditure maker
would be saying, well, look, if I make an independent expenditure,
this person who I do not like gets a benefit.

Chairman SCHUMER. Right.

Ms. HAYWARD. That is more or less the logic of Davis. I am not
saying that I have a crystal ball, but I think that would be the
thing that you would want to look at.

Mr. WERTHEIMER. Well, if I could comment on that.

Chairman SCHUMER. Go ahead, Fred.

Mr. WERTHEIMER. I do not know that you have to have a dollar
figure to trigger this. You already have a lowest unit rate provision
that has been provided to Federal candidates for many years.

Chairman SCHUMER. Right.

Mr. WERTHEIMER. It just does not work. There have been efforts
to fix it in the past. I think it now becomes essential to fix it, and
I do not know that you need a dollar figure. And, therefore, you
would be providing all candidates the same benefit, and I do not
think the Davis case would come into play.

Chairman SCHUMER. Well, it might be triggered for other types
of spending, party spending or other types of things.

Professor Gerken?

Ms. GERKEN. Yes, I agree that if you extend it to all candidates
and you are careful about its functioning, you can avoid Davis.

Chairman SCHUMER. And what about letting party committees or
others get the lowest unit rate should this certain level of corporate
money come in against a candidate?

Ms. GERKEN. It is always difficult to predict the Supreme Court’s
decisions on this front, but there is a sound constitutional argu-
ment that can be made.

Chairman SCHUMER. Yes, okay. Let me ask you—I am sorry.

Mr. HOERSTING. Mr. Chairman?

Chairman SCHUMER. Please.

Mr. HOERSTING. May I make a comment about disclosure for
(c)(4), (c)(5), and (c)(6) giving?

Chairman SCHUMER. Yes.
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Mr. HOERSTING. Express advocacy expenditures will be disclosed
under existing law, and they will be attributed to the people who
actually further that expenditure, the same with electioneering
communications, as the Court reaffirmed in Citizens United. But
the compelled disclosure of donations for issue advocacy, there may
be a constitutional problem with compelling the disclosure of those
donations.

Chairman SCHUMER. Does anyone agree with Mr. Hoersting on
that? I thought the Court was pretty clear on that issue.

Mr. WERTHEIMER. Well, I think the Court explicitly said that dis-
closure for express advocacy, the functional equivalent of express
advocacy, and electioneering communications was appropriate. And
there are some disclosures now, but they are not comprehensive,
and they certainly do not capture where the money is coming from,
so they are not adequate.

Chairman SCHUMER. Right. A final question to Mr. Bullock, At-
torney General Bullock. Do you think disclosure and disclaimer
would be sufficient—not sufficient, but would make a—let me put
it a different way—would have a significant impact on limiting
what you fear would happen as a result of this decision in your
State of Montana? In other words, if those who sought to spend lots
of corporate money in Montana were either forced to disclose or
even disclaim on an ad, would that have a significant effect? Do
you think that is enough in the legislation? Would we have to go
further? Give me just your feel for that? Because some are saying
we should limit our legislation to disclaimer and disclosure; others
are saying we should go further with some of the things that have
been outlined here.

Mr. BULLOCK. Yes, Chairman Schumer, twofold, one of which is
I think disclosure and disclaimer is critical for our State elections.
It needs to go beyond that which we have currently, though, be-
cause I think that there is substantial masking even under the ex-
tecllnt system. And people do not really know who is behind these
ads.

Second of which, I do not believe that that is from a State’s per-
spective sufficient. We need as much sunshine, as much openness
as possible, but there needs to be more in order for us to address
the rest of the implications of this decision on Montana and other
States.

Chairman SCHUMER. Thank you, Attorney General.

Senator Bennett.

Senator BENNETT. Thank you very much, Mr. Chairman, and
thank you all for your testimony. This was an interesting panel
and an interesting balance of reactions and comments on the deci-
sion.

I come at this issue with a little bit different aspect because I
am not a lawyer, but I have been a candidate and I have managed
campaigns. And the first general comment I would want to make
is that he who has the most money does not always win. Indeed,
many times he who has the most money spends it stupidly and
ends up helping the other side. Just because someone has the right
to speak does not mean that he or she will speak intelligently or
effectively. And not to touch anybody in a way that might be
wounding or create problems, the election in New Jersey for Gov-
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ernor was not decided on the basis of who had the most money or
who ran the most ads.

I realize I am a Neanderthal on this view, but I still believe that
in an election the candidate matters. And when you have a good
candidate, yes, you need money and all the rest of it, but you are
more likely to prevail than if you had a bad candidate.

And I have spent enough time in the corporate world to know
that corporations spend money on ads that do not work. Trying to
sell their product, they produce ads that are stupid. Can anybody
say “New Coke”? Any demonstration of a corporation that spent a
whole lot of money in a campaign that turned out to be really, real-
ly dumb demonstrates that many of the fears we are hearing, that
the fact that corporations can now do what corporations connected
with a media outlet do, is not, I do not think, the end of the world.

I am reminded of the comments that occurred some years ago,
you may remember, when people on the right said to all of their
followers, “Buy CBS stock so you can become Dan Rather’s boss
and tell him what has to happen.” And, of course, CBS is a corpora-
tion. The New York Times is a corporation. The Washington Post
is a corporation. Fox News is a corporation. CNN is a corporation.
And they all have the right under the Constitution to say in their
editorial pages or in the people that they put on the air vote for
or against this candidate, and they do it every day—not every day.
Every election.

We had a newspaper change hands in Salt Lake, and the new
owner—the previous position of the paper was we do not endorse
candidates, we just do editorials. And the new owner said we do
endorse candidates, and he said he was going to—as a result of
that, the paper was now going to have huge influence that it did
not have before. And the sudden mention of candidates’ names did
not change the power of the paper to influence things that it had
previously.

Mr. Wertheimer, do you support disclosure for your supporters?

Mr. WERTHEIMER. I support whatever disclosure this Congress
thinks should apply across the board.

Senator BENNETT. All right.

Mr. WERTHEIMER. I think we have always had separate rules for
campaigns because they deal with elected officials who are raising
and spending the taxpayer’s money so that the public has a direct
stake in knowing who your backers are. But if this Congress wants
to adopt across-the-board rules for 501(c) organizations, we will
comply with them.

Senator BENNETT. I did not ask if you would comply, because I
am sure you will comply. Would you support such a

Mr. WERTHEIMER. Well, it depends what the rules are.

Senator BENNETT. Exactly, and I think we need to look at what
the rules are elsewhere with these other items that you are talking
about.

References were made to PACs, which are a terrible thing, at
least in some people’s comment. I remember Watergate and PACs
were the reform. PACs were the way we were going to get away
from some kind of corporate challenge and put money in the hands
of people.
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Do any of you feel that PACs are an improper way of financing
elections?

Mr. WERTHEIMER. If I could comment, having worked on that leg-
islation, I disagree that PACs were the reform. The effort back
then was to enact public financing of Presidential and congres-
sional elections. The Senate passed legislation supporting Presi-
dential and Senate public financing, and the House failed to pass
it by 41 votes, and we were off to history. PACs were not a reform.
They were codified because people were concerned that the Justice
Department was going to take action against unions and corpora-
tions, but particularly unions, for having PACs as a violation of the
corporate ban and labor union ban. So I very much disagree that
they were viewed as the solution during the Watergate period.

Senator BENNETT. Your memory and mine are different on that
issue.

Thank you, Mr. Chairman.

Chairman SCHUMER. Senator Feinstein.

Senator FEINSTEIN. Thank you very much, Mr. Chairman.

I am one that believes the decision is really catastrophic, and it
is catastrophic, I think, on the practical impact of day-to-day life
of an elected official.

I think Mr. Wertheimer hit it on page 6, and I want to quote
him: “It would not take many examples of elections where multi-
million corporate expenditures defeat a Member of Congress, before
all Members quickly learn the lesson: vote against the corporate in-
terest at stake in a piece of legislation and run the risk of being
hit with a multimillion dollar corporate ad campaign to defeat you.”

Let me give you an example. Right now, committees of this
House are looking at financial regulation. Should hedge funds be
regulated? A huge financial activity out there with no regulation.
Credit default swaps, position limits, clearing—all of these things
will affect the financial community in a dramatic way. Go against
them, and you provide an opportunity for wealthy investment
banking firms to pool funds, put them into an independent expend-
iture campaign against you. And the chilling effect on courage, I
think, over time will be enormous.

You can use this on guns, on abortion, on offshore oil drilling, on
virtually any issue where the corporate interest is diametrically op-
posed; corporate or labor union or any other organization’s interest
is diametrically opposed to what the member stands up and advo-
cates.

And one of the reasons why we have 6-year terms is so that we
can be courageous, so we can say what we believe is in the best
interest of all of the people of this great country.

Mr. Chairman, I salute you, and the Ranking Member, with
whom I have worked for a period of time. I hope we have a bill that
has broad new disclosure requirements, approval by stockholders,
has a CEO standing up on the disclaimer. If a company is going
to put $5 million into an attack ad, the CEO ought to stand up and
say, “I, the CEO of XYZ company, approve this ad.” A ban on Fed-
eral contractors making contributions, and a ban on foreign inter-
est contributions.

I see this as extraordinarily serious on courage in the bodies of
Congress. So I just want to say that I think Mr. Wertheimer has
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it right. I think we need to take action. And, incidentally, the
United Kingdom took some action. I would just like to submit their
bill for the record so that the Committee might have it.

Chairman SCHUMER. Without objection.

[The bill — Appendix H:]

Senator FEINSTEIN. And I have no questions. I thank you.

Chairman SCHUMER. Senator Durbin.

Senator DURBIN. Thank you, Mr. Chairman, and I salute your ef-
forts on this bill. I think disclosure and disclaimers are a good idea.
We tried this, though, when we said that candidates had to stand
up in the ads and say, “My name is Dick Durbin, and I approved
the contents of this ad.” And we thought that that might lead to
a more genteel and rational debate when it came to the media. The
jury is still out. People are still skeptical.

Historically, Attorney General Bullock, your reference to Senator
William Clark of your State is one that I identify with because I
am reading a book called “The Big Burn” by Tim Egan. It talks
about the great forest fire of 1910 and William Clark’s efforts to
stop the creation of the Forest Service and Federal forest lands.
And he really did throw the money around very effectively, and
your State passed some reforms as a result of it.

I think back also, John Roberts when he came before the Senate
Judiciary Committee told us he was just going to be an umpire,
just going to call balls and strikes. Well, this Citizens United deci-
sion makes it clear he is an umpire on steroids because what they
have done is overturn 100 years of precedent, at least 50, and basi-
cally allow corporations to have their will when it comes to political
discourse, to give them First Amendment rights to come out for
candidates.

And T agree with Senator Feinstein, it will have a big impact on
campaigns. It will have a big impact on Congress because it really
will increase the pressure which can be put on Members of Con-
gress for critical votes. There is pressure already, but the pressure
will be increased dramatically knowing that the corporation you
say no to, trying to fight off a new tax, is the same corporation that
can now spend $1 million to beat you.

And, Senator Bennett, I agree with you. The wealthiest can-
didates do not always win, but we all scramble for our power hours
and our dialing for dollars and our trips all around the United
States when we run, because we know if you do not have money
to get your message out, you are going to lose. No matter how good
you are, there is a limit to how far it will take you.

I do have a personal interest in this because several years ago
I introduced a bill on public financing. I really think that that is
what we have to do. We have to break away from this model that
we have for political campaigns which has created so much cyni-
cism and so much distrust among the American voters. This Fair
Elections Now bill that I have introduced is a voluntary bill, fund-
ed by a tax on the corporations that do business with the Federal
Government, and basically says you cannot raise any contribution
larger than a hundred bucks. If you raise enough of them, you
qualify, you will get matching funds. You do not have to spend your
life at the other end of a telephone hearing secretaries make ex-
cuses about why the boss cannot take another call from you.
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I think that that would be a dramatic change, and I thought, I
really thought, honestly, Mr. Wertheimer, that it would not go any-
where unless there was a major scandal. That is usually what
leads to a reform. But I think this case may be the trigger. This
case may be the catalyst. We say now we are going to give voters
an alternative, they can choose between a candidate who opts for

ublic financing on a voluntary basis with limited contributions of
5100 or the other guys. And the other guys are going to be wal-
lowing in money, and I do not think that they will be able to ex-
plain it away very easily when the contrast is made. So I think
there is a possibility here that we can renew this debate.

Some of my critics even in the Senate say, you know, the Amer-
ican people are interested in a lot of issues. They are interested in
jobs and the economy and health care and so forth. They are not
that interested in this issue. This is kind of an intramural issue
as far as they are concerned. They think we are all going to be
crooked and take too much money no matter what we do. So they
are pretty skeptical when you talk about reform.

But I really think they show that they care when given a chance.
They did it in Arizona when they had a chance for a statewide ref-
erendum on whether or not they would go to public financing. They
have done it in other States as well.

I would like to just ask Attorney General Bullock and anyone
who would like to comment, What do you think of the idea of public
financing of campaigns?

Mr. BULLOCK. Senator Durbin, I have not looked at the bill draft.
Conceptually, I have always believed that there is some merit in
public financing in campaigns. When I look to the Montana experi-
ence, the maximum I could raise by contribution limit was $310.
I had to make a lot of calls.

In a lot of respects, for States like mine there is still going to be
the concern of the independent expenditures. And in State races,
the independent expenditures can far dominate what I can raise.
I agree with Senator Bennett that the candidate matters, but I
have 147,000 square miles that I have to travel in Montana. But
unless you could somehow make some system of financing suffi-
cient to address or counter address the independent expenditures
that will still flow into the election, I am not sure it will ever be
ls:lufﬁfiient to actually make it so that those good candidates can be

eard.

Mr. WERTHEIMER. Senator Durbin, I testified in this Committee
room for the first time in 1973 urging then-Chairman Howard Can-
non and the rest of the Committee to pass congressional public fi-
nancing, and I have been working for it ever since.

There was a young freshman Senator who had just gotten here
who came up to testify and pleaded with his colleagues to pass con-
gressional public financing. His name was Joe Biden.

So I think it is the only fundamental solution to the problems
here, fixing the Presidential public financing system, creating a
system for Congress.

I do think we have got to respond as quickly as we can right now
in whatever ways are appropriate to this monumental decision.
And I agree with Professor Gerken here. If the only standard for
the Supreme Court is when the make-up of the Court changes, we
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will change decisions we do not agree with. I truly can see Citizens
United being overturned.

But in the end, we have to have public financing of elections if
we are going to give citizens their opportunity to have a voice that
is not drowned out by large amounts of private money.

Mr. HOERSTING. Senator Durbin

Chairman SCHUMER. Thank you. Do you want to say something,
Mr. Hoersting?

Mr. HOERSTING. Yes, please, if I could.

Chairman SCHUMER. Please.

Mr. HOERSTING. As the Attorney General mentioned, public fi-
nancing will not do anything to dampen the relative spending of
outside organizations as protected by this opinion. And there is one
other point I would like to make about the Fair Elections Now Act.
I would respectfully suggest that the Committee fully understand
the decertification provisions in the bill. We have heard lots of talk
about lobbyists or large interests going to a Congressman’s office
and saying, “I hope you are with me in the coming election cycle.”
But in Arizona, the clean elections commissions go so far so to nul-
lify election results; they have the ability to invalidate elections
after the fact based on whether they thought the provisions were
followed or not.

While the FENA proposals do not have election-nullification pro-
visions, I worry that if the decertification provisions are not care-
fully studied, you may owe your elections and your financing not
so much to constituents who may or may not support you, but to
the administrative grace of a fair elections commissioner.

Chairman SCHUMER. Thank you.

Senator DURBIN. Mr. Chairman, if I could just respond.

Chairman SCHUMER. Please.

Senator DURBIN. That is not in my bill. Are you saying it is?

Mr. HOERSTING. Yes, Senator, my understanding of FENA is that
it has decertification provisions based on inability to comply.

Senator DURBIN. No, it does not.

Mr. HOERSTING. I will look into that, and I apologize if I have
that incorrect.

Chairman SCHUMER. Okay. We are going to go to a next round
for anyone who wants to. I have two more questions aimed at
crafting the best piece of legislation that we can.

The first, I would address to Professor Gerken. This is on for-
eign-influenced corporations, which we touched on. The Court dis-
cussed the prohibition on foreign nationals financing American
elections, and we all know that there is already a provision that
prevents foreign citizens and foreign corporations from invading
our election process. Yet the Supreme Court did not fully address
that area of the law in their opinion. The opinion said that 441(e)
is on the books. It did not address the vital aspect that I would like
you to talk about.

Will this decision open a loophole in that foreign provision for
multinational corporations or foreign-influenced corporations to be
heavily involved in our elections? And if so, can you explain one or
two ways a foreign-influenced company or government might do so?

Ms. GERKEN. Senator, I think the key concern is the way that
foreign nationals might work through the domestic subsidiaries of
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foreign corporations. Now, there are rules in the FEC that address
that question, although I will just say, with all due respect to the
FEC, it has not been a model of an enforcement agency at all times
in its history. And so Congress may wish to consider whether or
not to put the FEC’s regulations into the statute to ensure that
they have more muscular enforcement. One can also use disclosure
and disclose rules to address the question of foreign nationals.

The key problem, I think, for you is that there really is not much
precedent on this from the Supreme Court, and so we are sort of
feeling our way through the questions of what would be constitu-
tional. But I do not believe that the Supreme Court is going to say
that it is illegitimate for Congress to consider whether foreign na-
tionals are influencing our elections.

Chairman SCHUMER. Right. And if we had an ownership rule—
5 percent, 20 percent, 30 percent; we know 51—we have heard Mr.
Hoersting on that—do you think how high it goes affects the con-
stitutionality? I mean, if there were one foreign-owned share some-
where of a huge corporation, obviously you are getting into vio-
lating the spirit of the Supreme Court’s decision as much as we
may not like it. But let us say it was 5 percent or some relatively
low number. Do you think that would get into a constitutional
issue?

Ms. GERKEN. So you have two questions here. One is the Court’s
intuitions about this, and one is what is actually the practice of
corporate law.

On the side of the Court’s intuitions, the Court used the phrase
“predominantly” in the opinion in sort of an offhand statement. I
do not believe that the Court will take that sort of seat-of-the-pants
estimate, made in passing, to be the rule here. So I do think Con-
gress has leeway to go below 50 percent.

Chairman SCHUMER. Right.

Ms. GERKEN. However, I would strongly encourage you to go with
the practice of corporate law. Corporate lawyers have been think-
ing for a very long time about what constitutes influence. More-
over, you have federal cognates as well. So this Congress has con-
sidered this question at least twice: one in worrying about the for-
eign control of airlines where it chose a 25-percent number; and
one in the Communications Act—which is, you know, quite similar
to this situation—where it also chose a number that was well
under 50 percent. So I think with an adequate factual record sup-
ported by corporate expertise, you can go below 50 percent.

Chairman SCHUMER. Okay. Next, this is to Professor Foley about
quasi-government agencies and quasi-involvement. I just want ex-
pand on your comments on the Amtrak case. If I am hearing you
right, it seems that how a company interacts with the Government
should determine the public-private balance, not how it is orga-
nized.

Mr. FoLEY. Correct.

Chairman SCHUMER. Okay. So if you agree, what other similar
entities could fall under that category? And what types of Govern-
ment involvements could fall under that category as well if, let us
say, 80 percent of their contracts were with the Federal Govern-
ment, something like that?
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Mr. FoLEY. Exactly. And I encourage members of this Committee
and others to read the Lebron opinion because it is quite rich in
the history of its discussion of quasi-governmental corporations
going all the way back to the First National Bank, all the way
through World War II and the Great Depression, and the myriad
different ways that Congress has used these various types of enti-
ties to achieve different public purposes. So there is a lot in there.

For example, the Court differentiated between Amtrak on the
one hand, which was the company in front of it, from COMSAT, the
Communications Satellite Corporation, which has different owner-
ship rules and had a little bit different relationship. So the Court
says there is a spectrum here and different companies fall in dif-
ferent parts of the spectrum.

But as, Chairman Schumer, you suggest, degrees of Government
ownership matters. The 20-percent figure came up in that case be-
cause that was the percentage of ownership that the U.S. Govern-
ment had in the First National Bank, contractual relationships be-
tween the Government and the corporation, the nature of the in-
dustry—you know, there has been a long history of understanding
that public electric utilities, for example, have the characteristic of
natural monopolies and, therefore, need a certain kind of regula-
tion, maybe rate regulation and the like.

So I think that industries that perform those public functions
would have this character. That is why I think the language in
Citizens United is actually encouraging on this point in relation-
ship to the Lebron case and other precedent because Citizens
United itself used that term “Government functions.” And so there
will be corporations that undertake this role.

For example, there has been a debate in American history from
time to time over privatizing prisons. You know, if the Federal
Government just hypothetically decided it wanted to privatize pris-
ons because they thought that a for-profit company would run a
prison better than the Government itself, that would still be doing
a Government function; and even if it was set up as a for-profit cor-
poration, under this analysis it would be quasi-governmental,
which means that the Citizens United free speech rights that be-
long to Americans and private citizens, it would not apply because
that would be a Government entity or a quasi-Government entity.

Chairman SCHUMER. Thank you, and we may consult you further
as we move the legislation.

One final question, and then I will turn to Senator Murray. We
are in the second round here, so we go right next to you. But this
is to Mr. Hoersting and maybe to Ms. Hayward, not judging the
constitutionality, but let me give you a hypothetical and just ask
you if this bothers you. Okay?

Congressman Smith has been the leading fighter against what
he sees as abuse in drug companies. He wants to shorten the pat-
enic1 period. He wants to have tougher FDA rules. Call it what you
will.

Drug Company B says publicly, “We are going to go after Smith.
He is against what we believe in.” It spends $5 million, defeats
Smith, and they say, “Now, anyone else who does this again is
going to be up against the same thing.” Five million dollars is noth-
ing to this company.
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A, do you think that would have an effect on how Congress be-
haved? Because you seemed to allude to the fact before that it
might now. And, B, would it be a good thing, forgetting the con-
stitutionality right here, or is this just a necessary price we pay for
the First Amendment like people telling untruths?

Mr. HOERSTING. I think what I would say, Senator, is, first of all,
if there were any sort of collusion or threats, something like that,
that might be something addressed elsewhere. But, generally
speaking, let me say——

Chairman SCHUMER. There is no collusion or threats. It is a pub-
lic statement: “We are going to defeat Congressman Smith because
he vehemently disagrees with us. We are going to spend $5 mil-
lion.” They do their own disclosure, whatever the laws are, and
they defeat him.

Mr. HOERSTING. Thank you for the clarification——

Chairman SCHUMER. And then they say, “We are going to work
to defeat anyone else who has similar views.” That is their right.

Mr. HOERSTING. Yes. I think what you have there is you have an
organization saying, “We are against this candidate and we are
prepared to spend vociferously to do so.” That will raise the ire of
competing factions who think, “That is not right, and I happen to
want patents shortened, so I will speak on behalf of this particular
Congressman or on behalf of this particular Senator.” And, further-
more, at the end of the day, all of this speech is taken into account
by the voters who determine, “Do I agree with the position taken
by that $5 million spender? And do I think it is valid? Or do I dis-
agree”

Chairman SCHUMER. Well, wait a minute. Just let me change the
hypothetical now.

Mr. HOERSTING. Sure, sure.

Chairman SCHUMER. The $5 million they spend is not on drug
issues. It is on the worst vote that Congressman Smith has taken.

Mr. HOERSTING. That is fine

Chairman SCHUMER. They announce they are going against him
because of the drug issues—because this is how—you know, I know
how the world works here.

Mr. HOERSTING. Sure.

Chairman SCHUMER. And you are living in an idyllic world, I
guess, where someone else would say, first, the ad is always on the
issue that really motivates the contribution; and, second, that other
speaking out can equal $5 million of negative ads. Don’t you agree
that is unrealistic?

Mr. HOERSTING. I do not agree, Senator. What I would say is
that—what they say now is that the best ad these days is a re-
sponse ad, a quick response ad. So I think you are always going
to have competing voices, and at the end of the day——

Chairman SCHUMER. Smith does not have $5 million. He does
not have a competing response ad.

Mr. HOERSTING. Okay. I see this is a floating hypothetical.

Chairman SCHUMER. Well, it is—no, you are just trying to take
the typical situation and make it atypical. I am giving you the typ-
ical situation.

Mr. HOERSTING. Yes, and I think Smith would have friends, and
I think people might be turned off by certain ads. And I think at
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the end of the day the idea here is that sovereign citizens have the
ability to determine is this valid and am I for it or is this invalid
and am I against it. And that is the bedrock principle really of our
system, and I think that is where we are.

Chairman SCHUMER. You know, in all due respect, I think you
are living in a different world than we all live in. It would be nice.
Okay.

Do you want to say something about this, Professor Hayward?

Ms. HAYWARD. Yes, Mr. Chairman, if I could real quickly. This
is not a hypothetical. This really happened. The Anti-Saloon
League spent buckets of money in its era on initiatives as well as
on candidates. It was not organized as a corporation and was able
to do that under the Corrupt Practices Act. The people who were
responding to the good folks being attacked by the Anti-Saloon
League were the brewers. The brewers in 1916 were prosecuted.
The Anti-Saloon League never was.

So I do not look at this so much as, “Oh, now we have got people
who are spending and we did not have them before.” They were
there before. But now you have got more who have the ability to
muster their resources, and I think you have a——

Chairman SCHUMER. You would agree that not on every issue
there is an equal balance of resources. Correct?

Ms. HAYWARD. I think you find that in heavily regulated contexts
like what Ned is talking about where you really do not have——

Chairman SCHUMER. You think there is an equal balance of re-
source in every issue?

Ms. HAYWARD. No. I said I do not think so.

Chairman SCHUMER. Okay.

Ms. HAYWARD. But if I could just add, I think the hypotheticals
are fun. I am a law professor, and I engage in them all the time.
But I would really urge the Committee to see what happens, be-
cause it may be that the trouble you are anticipating right now is
not the trouble that you are ultimately faced with responding to,
but something else over here that you could never foresee.

Chairman SCHUMER. Thank you.

Mr. FOLEY. Senator Schumer?

Chairman SCHUMER. Go ahead. I just wanted to get to Senator
Murray. Go ahead, please, Mr. Foley, and I think Mr. Bullock
wanted to say something.

Mr. FoLEY. I was just going to add really quickly that if the con-
cern is the large-level expenditures of $5 million and so, again, I
believe my reading of the opinion and the oral argument is that
Congress has considerable room to address those large-level ex-
penditures. I think that was specifically what Justice Scalia was
addressing in the oral argument. And, in fact, there are other pas-
sages of the Court’s opinion that are in my written testimony that
I will not quote here—unless you would like me to—that talk about
that issue.

Chairman SCHUMER. Do you agree with that, Professor Gerken?

Ms. GERKEN. I take a somewhat more skeptical view. It is a seri-
ous constitutional position, but I read the Court’s opinion as being
slightly more doctrinaire on this question.
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Chairman SCHUMER. Yes, so do I. I wish Mr. Foley were right.
Last word, Mr. Bullock, just to respond to Mr. Hoersting’s and Pro-
fessor Hayward’s characterization of what might happen.

Mr. BuLLOCK. Chairman Schumer, I think that campaigns would
be much more fun in academia than in the real world. I think of
outrageous claims in my campaign, like soft on sexual predators.
I do not see the opposite side of that running to find the money
to make a difference there.

I think that when we get to the real world of political affairs,
there is not going to be an equalizing force. And we can say that
and know that without waiting for a decade of elections to pass to
see that happen.

Chairman SCHUMER. Senator Murray, thank you for your indul-
gence.

Senator MURRAY. Absolutely. Well, thank you very much, Mr.
Chairman. I apologize for being late. We have a Budget hearing as
well this morning, and this is an important hearing, and I thank
all of you for being here.

I just want to say first—I just have to say it. I am appalled at
the Supreme Court’s decision in Citizens United and the majority’s
inability to understand what most Americans do today, that we al-
ready have too much corporate influence in American politics. That
decision really undid a century of work to make sure that the
voices of individual voters are not drowned out by special interests
that are more interested in their own bottom line than the welfare
of American citizens. And in my judgment, it will be much harder
now for grass-roots campaigns, ordinary people to take on en-
trenched corporate power, on Wall Street, on health care, on issues
like environmental regulation. And so I really appreciate your hav-
ing this hearing and trying to determine what our role is now and
what we can do at this point.

I did want to ask a question. It seems that at a basic level the
Supreme Court has now equated the freedom to speak with the
freedom to spend. And I wanted to ask if constitutionally does it
matter if a corporation could afford to buy all the air time on the
TV channels most Americans watch on election day. Is that what
we are constitutionally protecting here? It is my understanding
that the Citizens United decision allows a corporation to do that,
buy all of the air time before an election and somebody would not
be allowed to even speak back. I wondered if anybody had a com-
ment on that. Mr. Foley?

Mr. FOLEY. Again, it goes back to my reading of the opinion as
being about a facial challenge. There has been discussion today
about how the Supreme Court, the majority opinion reached out to
invalidate the statute on its face, whereas it could have decided the
case more narrowly as a so-called as-applied challenge. To me, that
is a very important point in terms of looking forward as to what
sort of issues are left open and have not been decided by this case.

So your scenario of buying all the airwaves to me is not ad-
dressed in the Citizens United opinion at all. It is a different fact
pattern. It is a different circumstance. I think it would raise very
different constitutional questions.
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I would say that the only thing that the Citizens United opinion
does as a technical ruling is says that one statute is invalid be-
cause it was so broad, it was so sweeping, it was an absolute ban.

Now, there is, of course, language in the opinion that hints at
other things that would be constitutionally problematic. An ex-
tremely low ceiling as opposed to a zero-level ceiling would also be
constitutionally problematic, and we could discuss other examples.
But it seems to me that if there—and, again, this goes back to Pro-
fessor Gerken’s correct point about developing a factual record. If
in the Supreme Court litigation the record showed that kind of mo-
nopolization of the airwaves, that would be a factual predicate for
a different kind of constitutional ruling.

Senator MURRAY. So would we have to wait for an election to
occur, see that happen, and then be able to proceed?

Mr. FoLEY. No, not necessarily. There are different kinds of fac-
tual records, and Congress can build a factual record on its own,
and then the U.S. Solicitor General obviously takes the record that
Congress builds into the courtroom. That could be supplemented by
evidence from elections as well, and obviously the more evidence
and the more focused the evidence, the easier it is for a lawyer like
myself whose had to appear in court to defend these kinds of stat-
utes.

But congressional evidence is a key point in the Court’s delibera-
tions about whether a statute meets the strict scrutiny standard,
for example.

Mr. WERTHEIMER. If I could add, the Federal Communications
Act requires stations to sell reasonable amounts of time to can-
didates, but that time could be dramatically squeezed depending on
how much money was being spent by outside groups. So I do
not—

Senator MURRAY. Does it say specifically candidates? Be-
cause——

Mr. WERTHEIMER. It says Federal candidates.

Senator MURRAY. Well, I just know in these economic times,
when broadcasters are looking for top dollars, sometimes that time
could be squeezed a lot.

Mr. WERTHEIMER. Yes, it could, and one of the predictions that
was written about after this decision was that the biggest winners
here were broadcasters who are now going to get substantially
more advertising by outside groups and benefit and profit from it.

Senator MURRAY. Does anybody else want to comment on that?

Mr. HOERSTING. Senator, if I may, I think at some point the Su-
preme Court—what I think you are going to have to do eventually
is put yourself in a position where you can afford your campaigns
more so than you already can and for the party committees to be
able to afford their activities more than they already can under
McCain-Feingold provisions. I think at the end of the day that is
probably the better way to go.

Senator MURRAY. You mean to allow candidates to all of a sud-
den spend a whole bunch of money?

Mr. HOERSTING. To increase the amount that the party commit-
tees are allowed to take in for issue discussion——
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Senator MURRAY. So we are flooding a whole bunch more money
into this by equality, so we are back to the question: Is this about
money or is this about voices?

Mr. HOERSTING. Well, it is about—I think what I would say, you
always hear the analogy that travel is not about money, but yet
you cannot travel without money. I think you can very easily see
that if there were a limit on airline tickets or gasoline, that would
be an infringement on one’s right to travel. And the Court has al-
ways said that while money is not speech, it is necessary to speech.
So limiting expenditures without some basis for corruption is un-
constitutional now, and that is always the inquiry. Is there a basis
of corruption?

Mr. WERTHEIMER. If I could comment on this point that Mr.
Hoersting has made twice, the notion of solving this problem of
opening the door to influence-buying corruption by corporations, by
going back to a corrupt soft-money system that was closed down by
a bipartisan majority vote in the House and Senate in a law signed
by President Bush and then upheld by the Court in my view is sim-
ply an argument that says, well, we ought to respond to this influ-
ence-buying corruption problem by opening the door to much more
influence-buying corruption.

We cannot go back to what was a $500 million national scandal
in the soft-money system. We have to find ways without opening
the door to more influence-buying and corruption to respond to this
decision. And I think there are going to be ways that will have ef-
fect. It will not solve the whole problem, obviously, but there are
things that can be done, and I think Congress has to move imme-
diately with first steps so that there will be some protections in
place in the 2010 congressional elections.

Chairman SCHUMER. Thank you, Senator Murray.

Senator MURRAY. I think we have our work cut out for us. I
think the question becomes: Do we want to open up the floodgates
and have, you know, a whole lot more money that this Congress
has worked their way through? Or do we want to make sure that
now that the Supreme Court decision has been made, we say
what—how do we have laws that we put on individual candidates
in campaigns apply to corporations?

Chairman SCHUMER. Senator Bennett gets the last round.

Senator BENNETT. Thank you very much, Mr. Chairman. Just a
comment about the effectiveness of McCain-Feingold to taking big
money out of politics, and I go to the numbers we were given by
Senator Kerry, that in 1998 the elections all cost $1.6 billion, and
10 years later, after the passage of McCain-Feingold, it was $5.2
billion. So somehow the goal of taking big money out of politics was
not achieved by passing that law.

Let us go back to this whole question of how dramatic this deci-
sion is and how it is overturning so many years of precedent. Is
there anyone on the panel who believes that if a corporation in
1908 that was critical of a Federal candidate at the time—ran a
radio program that was critical of a candidate at the time, would
it have been illegal for them to produce it and advertise it with cor-
porate funds?

Mr. HOERSTING. I feel I need to defer to Allison Hayward here
because she has written so well on this topic. But my under-
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standing is, no, that would not be constitutional. The Court has
waited decades to reach:

Senator BENNETT. I will get to that.

Mr. HOERSTING. Sure. I am sorry.

Senator BENNETT. In 1908, a corporation could have produced a
radio show, that being the predominant media at the time, attack-
ing a candidate and put it on the air, paid for it, and advertised
it with corporate funds. Is that correct?

Ms. HAYWARD. Absolutely. Yes.

Senator BENNETT. All right. Let us go to 1948. Would it have
been illegal to use corporate funds to distribute and advertise “Tru-
man the Movie” prior to that election?

Ms. HAYWARD. Well—in 1948.

Senator BENNETT. 1948.

Ms. HAYWARD. It might have been because there was not an ex-
emption for editorials or commentary in the expenditure ban that
was part of Taft-Hartley.

Senator BENNETT. Okay. So they do it in 1944 against Roosevelt.

Ms. HAYWARD. Okay. That would have been legal.

Senator BENNETT. All right. So what about, you know, in 2000,
of course, Citizens United would have been prohibited from distrib-
uting and advertising “Hillary the Movie” in New York 2 months
before the general election, and that had to do with the 60-day ban
and so on that was put in place.

So we have a long history of corporations having the right to do
this kind of thing, and then it is changed, you say first in a fashion
inlgaft-Hartley and then, of course, by the passage of McCain-Fein-
gold.
Ms. HAYWARD. That is right.

Senator BENNETT. It does not sound to me like we are over-
turning a whole history of legislative bans if we are only over-
turning something that is relatively recent.

Ms. HAYWARD. Pardon me, if I could just interject.

Senator BENNETT. Surely.

Ms. HAYWARD. There was great prosecutorial queasiness about
the expenditure ban from the very beginning, and you can see
there is testimony before the Senate from 1955 where the Assistant
Attorney General at that time announces that the Department of
Justice is not prosecuting under the expenditure ban because they
are concerned about its constitutionality. There is other material I
have gotten out of archives that I would be happy to share with
the Committee if the Committee is interested that show that con-
cern dating back to 1948, just at the very beginning.

I think the expenditure ban in Taft-Hartley caught a lot of peo-
ple by surprise, and thus, you do not really have much of a court
record on its scope at that period because the Department of Jus-
tice was not pursuing cases under it. They did not want that bad
decision that would turn the whole thing unconstitutional and lead
to some other bad consequence. And so they simply did not bring
the cases.

Senator BENNETT. All right. Mr. Wertheimer, you referred to
Justice Stevens’ dissent. Obviously, that is not the only dissent
Justice Stevens has written. Let me quote Justice Stevens in Buck-
ley, and he wrote the following. He said, “I am convinced that
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Buckley’s holding on expenditure limits is wrong and that the time
has come to overrule it. I have not reached this conclusion lightly.
As Justice Breyer correctly observes, stare decisis is a principle of
fundamental importance. But it is not an inexorable command, and
several factors taken together provide special justification for revis-
iting the constitutionality of statutory limits on candidate expendi-
tures.”

Now, if the Court had heeded Justice Stevens’ advice in that case
and overruled Buckley on that point, what would have been your
reaction? How would you have felt about that decision?

Mr. WERTHEIMER. Which case are you referring to his writing in?

Senator BENNETT. Buckley v. Valeo.

Mr. WERTHEIMER. Well, you quoted him as talking about over-
ruling Buckley. What case was he writing in? I am not sure

Senator BENNETT. Oh, I am sorry. I am sorry. It was Randall v.
Sorrell.

Mr. WERTHEIMER. Yes.

Senator BENNETT. Would you have been pleased if the Court had
overruled Buckley?

Mr. WERTHEIMER. Overruled Buckley on expenditure limits?

Senator BENNETT. Yes.

Mr. WERTHEIMER. Not particularly, no. But I would say to you
that there clearly are exceptions to stare decisis, which is a well-
established concept. They do not exist, in my view, in the Citizens
United case.

And if T could take one minute to respond to the comment you
made about McCain-Feingold?

Senator BENNETT. Sure.

Mr. WERTHEIMER. It was not about big money. It was about big
contributions. It was about million-dollar contributions from labor
organizations or $5 million contributions or multimillion-dollar con-
tributions from trade associations. That is what the soft-money ban
took out of the system. It was never intended to address the ques-
tion of all of the money in the system. It was intended to address
the contributions that had the most clear power to buy influence
over Government decisions. And if you look at the Buckley decision
approving limits on contributions, it says that inherently large fi-
nancial contributions have the power to corrupt and create the ap-
pearance of corruption.

Senator BENNETT. Thank you for that. The overall pattern that
I recall out of the press was this is going to take big money out
of politics, and I appreciate your clarifying that that was not your
view of it and not the primary thing that was driving you for your
advocacy.

Finally, Mr. Chairman, I would just go back to the situation we
have heard many times before in this debate, and maybe it does
not need to be repeated, but I want to put it on the table for us
to recall, and that is the McCarthy campaign of 1968 when Senator
McCarthy went to New Hampshire

Chairman SCHUMER. I worked in it.

Senator BENNETT. You worked in it. All right. And Senator
McCarthy went to five individuals, as I recall—this shows what in-
flation has happened since 1968. He said, “I am going to challenge
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President Johnson, and to do that I need some money.” And each
one of the five gave him $100,000.

Chairman SCHUMER. I was not one of those.

Senator BENNETT. You were not one of those. All right.

[Laughter.]

Senator BENNETT. Each one of the five gave him $100,000, and
with half a million dollars and the scale of expenditure challenges
and organizational costs and so on, he attracted you to New Hamp-
shire and probably prevented Lyndon Johnson from running for re-
election. And that would be illegal today. Eugene McCarthy would
not have been allowed to challenge a sitting President today by
that kind of funding. I am sure you do not feel that Eugene McCar-
thy was corrupted by those five gentlemen—I think they were all
gentlemen—who gave him the $100,000. I do not think he was cor-
rupted. And I think we need to be a little careful in jumping to
many of the conclusions we do on the particular issue of campaign
finance reform.

I do understand, Mr. Bullock, the challenge of having outside
groups come in and spend a whole lot of money in your State to
distort your position. I am going through it right now. None of my
opponents in my own race have any money—well, that is not true.
One of them is a self-funder, and he is a millionaire entrepreneur,
and he is putting in the money he needs to support his race to
challenge me. But an outside group having little or nothing to do
with the State of Utah is coming into the State, they have prom-
ised the whole—the “works”—television, radio, billboards, mail, the
whole thing. I really do not like it. But it is their constitutional
right, and there is nothing I want to do to prevent them from doing
it, even though it makes my life very unhappy.

So I know what you mean when people come in and distort your
record, come in from out of State and distort your record. I sym-
pathize with you, and I am glad you have prevailed, and I intend
to prevail against that kind of pressure. But, constitutionally, I do
not think there is anything we can do to prevent them from doing
it.

Thank you, Mr. Chairman.

Chairman SCHUMER. In the spirit of bipartisanship, Senator Ben-
nett gets the last word.

Without objection, the hearing record will remain open for 10
business days for additional statements and documents the Com-
mittee may receive.

The Committee is in receipt of statements from groups—I do not
have to name them all, do I? No. Without objection, they are all
going to be added.

Chairman SCHUMER. I want to thank my colleagues for partici-
pating. I want to thank our witnesses for their excellent help, guid-
ance, and diversity on this issue.

The hearing is closed.

[Whereupon, at 12:05 p.m., the Committee was adjourned.]
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Appendix B

Testimony of Montana Attorney General Steve Bullock
Executive Summary
United States Senate Committee on Rules and Administration
February 2,2010

The Supreme Court's decision in Citizens United calls into question more than a
century of law around the country. Yet the Court and others have overlooked the
distinct impact corporate campaign spending has in state and local elections.

Montana's history provides an example of that impact. Senator William Clark and
other "Copper Kings" once dominated political debate in Montana, spending as
much as $1000 per vote in a war of corporate interests that drowned out the voices
of Montanans. This was corruption as it was understood since the framing of the
Constitution: not just bribery but hamessing government power to benefit a single
corporate faction at the expense of the broader and more diverse interests
represented by the people themselves.

In 1912, Montanans passed an initiative to prohibit corporations from "paying or
contributing in order to aid, promote or prevent the nomination or election of any
person." Corporations are represented in Montana campaigns, but on equal terms
alongside other political committees, all of them speaking through purely voluntary
associations of their money, ideas, and voices. It is a system that has worked well,
and one Montanans continue to believe in.

After Citizens United, I am concerned about the ways state elections are especially
vulnerable to corporate corruption, and ask you keep these concerns in mind as you
consider reforms. First, our campaigns are small compared to the corporations that
would corrupt them. Second, for states, the concern about foreign corporations
includes interstate as well as international influences. Third, special dangers arise
from corporate corruption in the majority of states that hold judicial elections.
Finally, campaign disclosure laws provide an opportunity to ensure voters know
who is speaking, and shareholders know where there money goes.
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Testimony of Montana Attorney General Steve Bullock
United States Senate Committee on Rules and Administration
February 2, 2010

_ Last summer, Montana led more than half of the States in asking the Court
to address only the narrow federal issues presented by Citizens United. Instead the
Court reached a broad decision that questions more than a century of law in
Montana and across the country. Yet the case itself, and reactions on both sides of
the political aisle, have largely overlooked the decision’s impact upon the vast
majority of elections in this country: those for state and local offices.

There is historic meaning in a Montanan’s appearance here. One hundred
and ten years ago, a predecessor of this Commiittee (the Senate Committee on
Privileges and Elections) “expressed horror at the amount of money which had
been poured into politics in Montana in elections from 1888 onward. % The setting
was the investigation into the infamous bribery of the Montana Legislature by
Senator William A. Clark, which led to its refusal to seat him.

The corruption of Montana politics was by no means limited to bribery.
Senator Clark and his fellow “Copper Kings” dominated political debate in
Montana and drowned out Montanans’ own voices.” This was corruption as it was
understood since the framing of the Constitution: not mere theft or bribery, but
harnessing government power to benefit a single corporate faction at the expense
of the broader and more diverse interests represented by the people themselves.* In
an 1884 election establishing Helena as the State Capital, for example, Clark and
his archrival Marcus Daly combined to spend between $35 and $70 million in
today’s dollars to influence 52,000 voters.” That’s about $1000 per vote.

Mining money reached every campaign -- legislators, judges, sherifts, county
commissioners, and assessors.’ The result was best described in Clark’s own
testimony here before the Senate committee:

" More than two-thirds of the States have limited corporate spending at some point. See Louise Overacker, Money: in
Elections, Politics and People: The Ordeal of Self-Government in America, 294-95 (1932).

2K, Ross Toole, Montana: Ar Uncommon Land, 190 (Univ. Okla. 1959).

¥ See generally, Carl B. Glasscock, The War of the Copper Kings (Bobbs-Merrill 1935).

* See Zephyr Teachout, The Anti-Corruption Principle, 94 Comell L. Rev. 341, 393 n.243, 406 (2009); Robert G.
Natelson, The Gereral Welfare Clause and the Public Trust: An Essay in Original Understanding, 52 Kan. L. Rev.
1,48 (2003).

* Michael Maione et ul., Montana: A History of Two Centuries, 214 (Revised ed., Univ. of Wash. 1991); Toole at
182.

® Toole at 205.
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Many people have become so indifferent to voting there by reason of
the large sums of money that have been expended in the state
heretofore that you have to do a great deal of urging, and it takes a Jot
of men to do it, to go around among them and stir them up and get
them out.”

Fed up, in 1912 our citizens through the initiative process passed several
political reforms. One prohibited corporations that could most benefit from
government action from “pay[ing] or contribut{ing] in order to aid, promote or
prevent the nomination or election of any person"’8 The law represented nothing
less than the voters taking back a government that belongs to them, and only to
them.

Montanans know their history as well as they know their public officials. Over
nearly a century, our limit on corporate campaign spending in candidate elections
has served us well, and never been challenged. Corporations are represented in
Montana campaigns, but on equal terms alongside other political committees, all of
them speaking through voluntary associations of their money, ideas, and voices.’

It is a system Montanans continue to believe in.

We didn’t want this fight in Montana, but the Citizens United decision will
likely invite a challenge to the people’s law of 1912. We do not want 1o be set
back a century. I am principally concerned about the ways state elections are
especially vulnerable to corporate corruption, and ask you keep these concerns in
mind as you consider reforms.

First, our campaigns are small compared to the corporations that would
corrupt them. In 2008, the average Montana state senator won on $17,000 of
spending; the average senator in this body won spending $8.5 million.'" That’s

" Toole at 184-83,

§ The full Section 25 of the 1912 Act provided:
No corporation, and no person, trustee, or trustees owning or holding the majority of the stock of a
corporation carrying on the business of a bank, savings bank, cooperative bank, trust, frustees,
surety, indemnity, safe deposit, insurance, railroad, strect railway, telegraph, telephone, gas,
electric light. heat, power, canal, aqueduct, water, cemetery, or crematory company, or any
company having the right to take or condemn land or exercise franchise in public ways granted by
the state or by any county, city or town, shall pay or contribute in order to aid, promote or prevent
the nomination or election of any person, or in order to aid or promote the interests, success or
defeat of any political party or organization. No person shall solicit or receive such payment of
cantribution from such corporation or such holder of a majority of such stock,

° National Institute on Money in State Politics, Srare Overview. Montana 2008, Table 4 (Top 15 Industries),

available at htip;/www followthemoney.org/database/state_overview.phimi?s=MT&y=2008.

"% hitp://www.opensecrets, org/bigpicture/clec_stats.php?eycle=2008.
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more than the combined amount raised by all 327 candidates running for Montana
state office in 2008."" With the floodgates opened to corporate spending, it won’t
take a Copper King to buy a $17,000 election.

Second, the “foreign corporations™ that can corrupt our elections are more
likely to come from Delaware than offshore. While we can legislate to hold
Montana corporations accountable to their shareholders, our state laws may not
always reach businesses incorporated elsewhere. As you protect federal elections
from foreign influence, understand that federalism requires room for states to
protect their elections from foreign influence too, whether international or
interstate.

Third, Montana’s history shows the special dangers arising from corporate
corruption in judicial elections. Like the majority of the States, we hold our judges
accountable through elections. Supreme Court justices in Montana campaign on as
little as $100,000, far less than the stakes in the cases they are asked to decide."?

As Caperton recognized, mdependent expenditures can have a s1gmﬁcant and
disproportionate influence” in corrupting the administration of justice.”

Finally, I am encouraged by the Supreme Court’s nearly unanimous
affirmation of disclosure and disclaimer laws, and hope more can be done. By
amplifying disclosure and disclaimer requirements for corporations, voters can
know the identity of the wizard behind the curtain. We may not be able to stop
Acme, Inc. from using other people’s money to campaign, but we can strive to
ensure voters know it’s Acme speaking in their elections, not “Citizens for
Motherhood and Apple Pie” or another front group. We can also protect the
shareholders who are just trying to save for retirement, and want nothing to do with
some CEO’s paolitics.

In Montana we have ensured that the voices of our candidates, and those of
the natural persons that support and vote for them, are not displaced by the
treasuries of corporations. The Supreme Court has challenged all of us to find new
ways to keep those voices heard. Ilook forward to working with our legislature
and Congress in doing so.

’/‘ National Institute on Money in State Palitics, Stare Overview: Monrana 2008, Table 1 (Candidates).
“1d.
" Caperton v. A.T. Massey Coal Co., 129 S. Ct. 2252, 2264-65 (2009).
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Montana Attorney General Steve Bullock

Steve Bullock was elected as Montana's 20th Attorney General in November 2008. As Attorney General,
Bullock is the state's chief lawyer and law enforcement officer. He leads the Montana Department of
Justice, which encompasses the Forensic Science Laboratory, the Montana Highway Patrol, the Motor
Vehicle Division, Gambling Control, Legal Services and the Division of Criminal Investigation, as well
as the department’s information technology staff.

Attorney General Bullock is committed to:

e curbing preseription drug abuse and reducing drunk driving in Montana by supporting strong
enforcement, building community awareness and working with the legislature to strengthen
Montana law. He has assembled a diverse advisory council on prescription drug abuse and used
grant funding to create a six-person drug diversion unit.

e protecting Montana consumers. He has increased the commitment to the Office of Consumer
Protection, including adding two new attorneys, one of whom specializes in issues affecting
Montana’s farmers and ranchers.

» making Montana communities safer, especially for children. Bullock has dedicated a
prosecutor within his office to focus exclusively on crimes against children; improved the policing
of online predators; supported the development of a Children's Justice Center within the
Department of Justice to coordinate efforts to enforce the laws relating to sexual violence against
children, and provided the staff resources neeessary to ensure that offenders comply with Sexual
or Violent Offender Registry requirements.

Steve also has a strong commitment to public access to Montana's streams and public lands, and worked
with the legislature to solidify the public’s right to aceess streams. Another of his top priorities is
providing strong support to local law enforcement and Montana's county attorneys.

Bullock began his career in public service in 1996 as chief legal counsel to the Montana Secretary of
State. He went on 1o serve four years with the Montana Department of Justice, first as executive assistant
attorney general, and later as acting chief deputy (1997-2001). During this time, he also served as
legislative director, coordinating the Attorney General's legislative etforts.

From 2001 to 2004, Bullock practiced law with the Washington, D.C. firm of Steptoc & Johnson. While
there, he also served as an adjunct professor at the George Washington University School of Law.

Prior to his election as Attorney General, Bullock was in private practiee in Helena where he represented
individuals, consumer organizations, labor unions, peace officers, associations of political subdivisions,
and small and large businesses.

Steve was born in Missoula and graduated from the Helena public school system. He received his
undergraduate degree from Claremont McKenna College and his law degree with honors from Columbia
University Law School in New York.

Steve and his wife Lisa have three children, Caroline, Alexandria and Cameron.
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Appendix C

Before the United States Senate Committee on Rules and Administration

Statement of Professor Allison R. Hayward
George Mason University School of Law

Executive Summary

The holding in Citizens United is consistent with the Supreme Court’s approach to
laws restricting independent political activity. The expenditure ban found
unconstitutional in Citizens United was placed on corporations and unions in 1947.
It had been controversial from the beginning. Additionally, the legislative history of
the expenditure ban undermines any argument that Congress carefully calibrated
the law to serve compelling governmental interests, as strict scrutiny requires.

When the Court has squarely faced limits on expenditures, it has found them
unconstitutional. Austin v. Michigan Chamber of Commerce from 1990 falls outside
this generality. If for no other reason, the Court in overruling Austin in Citizens
United should be applauded for bringing coherence and consistency to an area of
constitutional law that had lacked both.

Phrases from the Senate debate have been taken out of context to argue thatthe
expenditure ban was an incremental clarification of the 1907 Tillman Act. ltis
asserted that this contribution ban also prohibited independent expenditures.
However, in context, one can read those debates as addressing what we would now
described as “coordinated expenditures.” From its text, it is impossible to see how
the 1907contribution ban could have meant more. The 1907 law prohibited “money
contributions” specifically.

In short, the expenditure ban was a departure from existing law, enacted as an
obscur= and little-debated provision buried in a hotly contested legislative package.

Going forward, it would seem appropriate to observe how corporations (or unions)
react to Citizens United before legislating. Judicial review of any burdens on
independent spending will demand evidence of a compelling governmental interest
behind the restrietion. It is doubtful that interest could be established to a court’s
satisfaction ex ante.

It is the task of Congress, based on experience and sound logic, to respond
appropriately if aspects of the political system endanger the integrity of the
institution and its members. Only when such issues emerge will there be any way to
evaluate the threat, the government’s interest, and which of the many means
available ~ campaign finance laws, ethics rules, tax incentives, or others -- might be
best to meet that threat.
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Before the United States Senate
Committee on Rules and Administration

Statement of Professor Allison R. Hayward
George Mason University School of Law

February 2, 2010

Mr. Chairman and Members of the Committee: Thank you very much for providing
me the opportunity to testify before you today. 1 would like to place the Citizens
United v. Federal Election Commission decision in context, and discuss with you what
it may mean for future efforts to limit corporate participation in federal elections.

My reading of history has convinced me that the holding in Citizens United is
consistent with the Court’s approach over time to these questions. The expenditure
ban found unconstitutional in Citizens United was placed on corporations and
unions in 1947. 1t had been controversial from the beginning. In the wake of that
law's enactment, test cases brought against unions went poorly for the United States
Department of justice. This discouraging record, plus the fear that a test case might
eventually yield a decision overturning the law, made federal prosecutors reluctant
to bring more prosecutions. That reluctance was resolved only when amendments
to the Federal Election Campaign Act in 1974 provided for civil enforcement with
the newly created FEC.

The Appendix accompanying my statement demonstrates the history and legal
developments leading up to Citizens United. The Appendix also shows that when the
Court has squarely faced limits on expenditures, it has found them unconstitutional,
Austin . Michigan Chamber of Commerce from 1990 falls outside this general trend.
Austin srofesses to apply a strict standard of scrutiny to Michigan’s corporate
expenditure ban, but upheld it with reasoning that fell short of that standard. If for
no other reason, the Court in overruling Austin in Citizens United should be
applauded for bringing coherence and consistency to an area of constitutional law
that had lacked both.

The legislative history of the expenditure ban undermines any argument that
Congress carefully calibrated the law to serve compelling governmental interests, a
strict scrutiny requires. The expenditure ban was placed in the lengthy (and
management-supported) Taft-Hartley labor reform bill at the eleventh hour during
conference committee.! There was no real debate in the House about the
amendment.? The Senate debate pitted Senator Robert Taft against several
Democratic Senators, but both sides knew Taft had the necessary votes, and the
package passed easily.

1See US. v. UAW-CIO, 352 U.S. 567, 582-83 (1957).
293 Cong. Rec. 3522-23 (1947).
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Phrases from the Senate debate have been taken out of context in recent days to
argue that the expenditure ban was an‘incremental clarification of an earlier
consensus that the 1907 Tillman Act’s contribution ban also reached independent
expenditures. There is no doubt that Senator Taft seemed to argue this point, as did
a 1946 House Committee report investigating labor union expenditures.? However,
in context, one can read these statements as addressing what we would now
described as “coordinated expenditures.” For instance, Taft contended the
expenditure ban would be necessary to reach the coordinated purchase by a
corporation of advertising at the behest of a candidate. The House Report likewise
discussed expenditures “in [sic] behalf” of a federal candidate.

Even if Senator Taft did mean to argue that “contribution” properly understood
would reach what we call independent expenditures, like those found
constitutionally protected in Citizens United, it is impossible to see how the
1907contribution ban could have meant that. The 1907 law prohibited “money
contributions” specifically. It was later amended (to strike “money”) with the
discovery of the "in-kind” contribution.

Nor could that broad interpretation of “contribution” have developed over time.
The distinction between contributions and expenditures is not new. The reporting
requirements dating to the 1920s required separate contribution and expenditure
reports. The 1940 Hatch Act amendments set a contribution limit of $5,000,and a
committee expenditure limit of $3 million. Both would be rendered nonsensical if
the meaning of “contribution” also included expenditures.

Moreover, contemporaneous interpretations of the law point toward a narrower
construction of “contribution.” As labor unions prepared to spend money
independently on “voter education” in the 1944 election, they interpreted the
statute to allow these activities. The Department of Justice concurred with this
interpretation, analogizing the union activity to expenditures by incorporated
newspapers.* President Truman, for his part, singled out the 1947 expenditure ban
as a “dangerous intrusion on free speech, unwarranted by any demonstration of
need and quite foreign to the stated purposes of this bill” in his Taft-Hartley veto
message.”

In short, the expenditure ban was a departure from existing law, enacted as an
obscurs and little-debated provision buried in a hotly contested legislative package.
it would be better if laws limiting political activities were crafted in a
straightforward and open manner.

398 Cong. Rec. 6436-47; H.R. Rep. 79-2739 (1946).

4 Department of Justice Clears PAC, 4 Law. Guild Rev. 49 (1944) (quoting DOJ press
release).

5 H.R. Doc. No. 80-334 (1947)
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In the present debate, [ would like to offer a few modest suggestions. First, it would
seem appropriate to observe how corporations (or unions) react to Citizens United
before ‘egislating. Judicial review of any burdens on independent spending will
demand evidence of a compelling governmental interest behind the restriction. Itis
doubtful that interest could be established to a court’s satisfaction ex ante.

Moreover, the conjecture about potential for abuse involves hypothetical conduct
that is already illegal. Foreign nationals may not make contributions or
expenditures in any election (federal or local), nor may they play a role in the
decisions behind fundraising or expenditures. Attempts to disguise the role of such
a person, or the true source of funds, are also illegal. Deliberate falsification of
reports is a federal crime. 1f the concern is that we lack the necessary resource to
detect and prosecute bad actors, that problem will persist regardless of changes
made to the substantive law.

About half the states permit corporate expenditures at present. These states have
apparently not found it necessary to amend their state corporation codes in radical
or novel ways to regulate pernicious corporate political activity. We may find the
same is true in federal campaigns. In any case, federal lawmakers should hesitate
before extending federal regulation over carporate governance, which traditionally
has been provided in state law.

Citizens United should dispel any lingering doubts that the Supreme Court might no
protect political speech with the same vigor it applies to restrictions on speech in
the arts, education, or popular culture. It is the task of Congress, based on
experience and sound logic, to respond appropriately if aspects of the political
system endanger the integrity of the institution and its members. Only when such
issues emerge will there be any way to evaluate the threat, the government’s
interest, and which of the many means available ~ campaign finance laws, ethics
rules, tax incentives, or others - might be best to meet that threat.



49

Appendix
Benchmarks in the History of Federal Campaign Finance Law
Expenditures by Corporations

Prof. Allison R. Hayward

1907: Following revelations from the New York Insurance investigations, Congress
passed the “Tillman Act,” which banned “money contributions” by corporations.

1916: The Supreme Court upheld prosecution of several brewers for making
campaign contributions to anti-Prohibition candidates.

1943: "he corporate contribution ban was temporarily extended to labor unions for
the duration of World War II, over Roosevelt’s veto. Twa weeks after enactment, the
C10 organized the first PAC. The Justice Department confirmed that the PAC’s
expencitures are permitted under the new law.

1947: Over President Truman's veto, Congress made the labor contribution ban
permanent, and extended to both corporations and unions a ban on expenditures.
The first appearance of the expenditure ban was in the Taft-Hartley conference
committee report. Unions pledged to violate this new restriction to bring about a
test case.

1947-49: The Truman Justice Department prosecuted three separate unions for
making illegal expenditures. In none of those cases did the Department prevail. Ina
series of corporate contribution investigations, the Department was able to
negotiate pleas of nolo contendere. However juries acquitted the two corporations
tried ir. court. The Department declined to bring prosecutions for the next six years.

1955-57; The Eisenhower justice Department prosecuted the UAW for making
illegal expenditures, The Supreme Court held that the union’s conduct fell within
Taft-Hartley's expenditure ban. The subsequent UAW trial ended in acquittal.

1963-66: Lewis Foods was prosecuted for using corporate funds to run a newspapel
advertisement in favor of candidates who support “constitutional principles.” After
the first jury deadlocked, the judge in the second trial dismissed the indictment
because the advertisement did not contain “active electioneering.” The Ninth Circuit
reversed, and on remand the company pled nolo contendere and paid a $100 fine.

1971: The Federal Election Campaign Act reconfigured federal campaign finance
laws, tightened reporting requirements, provided rules for labor and corporate
PACs, but keeps prosecutorial authority with the Department of Justice.

1974: Major amendments to FECA in the wake of Watergate do not alter the
corporate and labor bans, but do provide for civil enforcement of the law under the
newly created FEC.
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1976: The Supreme Court in Buckley v. Valeo interpreted the term “expenditure” to
include only communications expressly advocating the election or defeat of a clearly
identified candidate for federal office.

1978: The Court in First Nat'l Bank of Boston v. Bellotti held unconstitutional under
the First Amendment a state law prohibiting corporate expenditures in ballot
measure campaigns.

1985: In FEC v. NCPAC, the Court held unconstitutional a law limiting to $1,000
independent expenditures by PACs in presidential elections.

1986: The Court in Massachusetts Citizens for Life held unconstitutional the
corporate expenditure ban as applied to a nonprofit pro-life group, and reiterated
its Bucidey holding that “expenditures” included only communications containing
express advocacy.

1990: The Court in Austin v. Michigan Chamber of Commerce held constitutional a
state corporate expenditure ban applied to a business association.

2002: Congress enacted the Bipartisan Campaign Reform Act. To address the
growing practice of using corporate and labor funds in “issue advertising” this law
extendad the expenditure ban to targeted “electioneering communications” that
mentioned a candidate with 30 days of a primary or 60 days of a general election.

2003: The Court in McConnell v. FEC upheld the electioneering communications
restrictions against a facial challenge to its constitutionality. ’

2007 In Wisconsin Right to Life v. FEC, the Court held the electioneering restrictions
unconstitutional as applied to advertising that did not contain the “functional
equivalent” of express advocacy.

2010: In Citizens United v. FEC, the Court held unconstitutional the ban on
independent expenditures by corporations.
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Professor Allison Hayward

Prof. Hayward is Assistant Professor of Law at George Mason University School of Law.
She has taught constitutional law, election law, ethics, and civil procedure. She writes
widely on election law topics and has been published in a variety of law journals and
magaziaes, including the Harvard Journal of Legislation, Case Western Reserve Law
Review, National Review, the Weekly Standard, Reason, the Journal of Law and Politics,
Politiced Science Quarterly, The Green Bag, and the Flection Law Journal.

Prof. Hayward graduated from Stanford University with degrees in political science and
econormies, and received her Jaw degree from the University of California, Davis. She
clerked for Judge Danny J. Boggs of the United States Court of Appeals for the Sixth
Circuit. She was an associate at Wiley, Rein & Fielding in Washington DC and Of
Counsel at Bell, McAndrews & Hiltachk in Sacramento, California. More recently, she
was Counsel to Commissioner Bradley A, Smith of the Federal Election Commission.

Before attending law school, Prof. Hayward served as staff in the California legislature
and managed a state assembly campaign. She is a native Nevadan and was born and
raised in Las Vegas. She now lives in McLean, Virginia with her husband and two
children.

Prof. Hayward is a Board member of the Center for Competitive Politics and Chairman
of the Federalist Society’s Free Speech and Election Law Practice Group. She also serves
on the Board of the Office of Congressional Ethics. She is an active member of the
California and Washington DC bars.
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Appendix D

Synopsis of written testimony of Professor Edward B. Foley for Feb. 2, 2010 hearing

Citizens United was about a statute that prohibited any campaign spending by any
corporation. Citizens United tells us very little about a statute that is narrowly tailored to
particular categories of corporations or a statute that involves a ceiling on the amount of
spending rather than an absolute ban. The concept of narrow tailoring is deeply
imbedded in First Amendment law, and Citizens United does not change that. In fact,
Citizens United explicitly recognized narrow tailoring as the controlling standard and
rejected the absolute statutory ban because it was not narrowly tailored. On page 43, the
Court says that the statute is invalid because it is an “asymmetrical” response to the
problem of corruption. “Asymmetrical”—the opposite of narrow tailoring. So, after
Citizens United, the question is what new statutes would qualify as narrowly tailored.

The oral argument in Citizens United confirms this reading of the Court’s opinion.
In other areas of constitutional law, oral argument shows that a new precedent is unlikely
to be as broad in application as might first appear. Lopez, concerning Congress’s
Commerce Clause power, is an example. Cirizens United potentially fits this pattern.

Citizens United needs to be read in relationship to other cases concerning the
distinction between public-sector and private-sector corporations as well as, potentially,
an intermediate category of corporations that are public-private hybrids. Citizens United
itself recognized that entities engaged in “government functions” do not have the First
Amendment rights of purely private-sector speakers, which was Citizens Uniteds focus.
Accordingly, Citizens United should not be scen as applicable to public-sector
corporations or even those that may fall into a middle public-private hybrid category.

Lebiron v, National Railroad Passenger Corporation, 513 U.S, 344 (1995),
illustrates this point. Lebron ruled that Amtrak counts as the Government itself under the
First Amendment, even though the statute said that Amtrak is a for-profit corporation that
is not part of the U.S. government. Lebron adopted a functional, rather than formalistic,
approach to classifying for-profit corporations as either public-sector or private-sector (or
perhaps a hybrid somewhere in between). Amtrak does not have the private-sector First
Amendment right that Citizens United vindicated to use its money for express advocacy.
The question is what other for-profit corporations are like Amtrak—or, more importantly,
using the functional approach of Lebron, what corporations are sufficiently engaged in
government functions that Congress is entitled to say that they should be ineligible for the
private-sector First Amendment right to engage in express campaign advocacy.

Reading Citizens United with Lebron and constitutional precedents in general, it
should be clear that Congress has considerable latitude to regulate the campaign spending
of corporations having a public-sector character. Possible examples include the financial
sector, public utilities, government contractors, and corporations deemed “too big to fail.”
Congress has even greater latitude if it uses ceilings on large-scale expenditures, rather
than absolute bans. Finally, Citizens United’s concern to protect the private-sector under
the Federalist Papers principles is inapplicable to foreign corporations.
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Testimony of
Professor Edward B. Foley
Director, Election Law @ Moritz, &
Robert M. Duncan/Jones Day Designated Professor in Law
The Ohio State University, Moritz College of Law

Before the United States Senate Committee on Rules and Administration
February 2, 2010

Chairman Schumer, Senator Bennett, and Members of the Committee:

Thank you for giving me the honor to appear before you today. My testimony is
based on almost two decades of teaching and research in the fields of election law and
constitutional law, as well as my service as Ohio’s solicitor general and as a judicial law
clerk here in Washington, both at the U.S. Court of Appeals for the D.C. Circuit and at
the U.S. Supreme Court.

I wish to speak generally, first, about what the Supreme Court did—and did not
do—in the new decision, Citizens United v. Federal Election Commission. Then, [ would
like to apply that general understanding to some particular examples of where, in my
judgment, Congress retains regularity authority consistent with Citizens United and other
decisions of the Supreme Court interpreting the First Amendment.

General principles

To understand what Citizens United decided, one must focus on the statute that
this decision invalidated.! It was a complete ban on the use of any “general-treasury”
funds by any corporation (or labor union). It was not a ceiling on the amount of
expenditures. The ceiling was zero. It applied to all corporations, large or small, profit
or non-profit. Indeed, it was the sweeping, all-encompassing nature of the ban that
caused the Supreme Court to treat the case as a “facial challenge” to the statute as a
whole, rather than focusing solely on the particular corporation in front of it (the Citizens
United advocacy organization) or the particular speech that this corporation engaged in
(the “Hillary” movie).”

Thus, the holding of the Supreme Court in Citizens United—to rule this statute
facially invalid—was not about Goldman Sachs, or General Motors, or about any other
particular corporation. It was about a statute with the particular characteristics of the one
before it: namely, a statute that applied to all corporations and denied a// corporations the
right to independently spend any of their own money on electoral advocacy. Thus, in the
aftermath of Citizen United, the question remains open: what statutes that do not have the

12US.C. § 441b.
% See Majority Opinion, slip. op. at 16-20; see also id. at 47 (refusing to carve out exception because of
facial invalidity based on excessive overbreadth).
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all-encompassing character of the one in Citizens United itself are permissible under the
First Amendment?

To be sure, not every statute that is less than a 100% ban on all corporations will
automatically be okay, just because it is a different statute than the one in Citizens
United. But, conversely, it is also true that not every statute after Citizens United will be
invalid just because it regulates corporate spending on electoral activity. Any statute that
is not the kind of absolute ban that was at issue in Citizens United must now be analyzed
under First Amendment jurisprudence generally, including the addition of Citizens
United to that jurisprudence. All such statutes are on the table for consideration, so to
speak. Some might be more problematic than others; but it is equally true that others, if
carefully crafted, will be well within the parameters of First Amendment law, including
Citizens United.

Narrow tailoring

One of the deeply imbedded features of First Amendment jurisprudence is the
idea of “narrow tailoring” as an essential prong of “strict scrutiny” analysis. What
narrow tailoring means is that Congress, when regulating political speech, cannot burden
speech unnecessarily or excessively even if Congress is pursuing the kind of compelling
goals that would justify less intrusive regulations of political speech. The Supreme Court
has repeated used its narrow tailoring inquiry in deciding whether to uphold or invalidate
legislation on First Amendment grounds, including in previous campaign finance cases.
Here are some examples:

Randall v. Sorrell, 548 U.S. 230, 261 (2006) (Vermont’s draconian contribution
limit not narrowly tailored)

Nixon v. Shrink Missouri Government PAC, 528 U.S. 327 (2000) (Missouri’s
more generous contribution limits valid as sufficiently tailored)

Republican Party of Minnesota v. White, 536 U.S. 765 (2002) (ban on campaign
speech by judicial candidates not narrowly tailored)

Buckley v. American Constitutional Law Foundation, 525 U.S. 182 (1999)
(regulations on collecting signatures for ballot measures invalid as not narrowly
tailored)

Burson v. Freeman, 504 U.S. 191 (1992) (plurality) (prohibition of campaigning
within 100 feet of a polling place is valid as narrowly tailored)

Frishy v. Schultz, 487 U.S. 484 (1988) (ban on picketing outside individual home
is valid as narrowly tailored)

Boos v. Barry, 485 U.S. 312 (1988) (ban on picketing with 500 feet of embassy is
invalid as not narrowly tailored)
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Citizen United did not repudiate this narrow tailoring inquiry. On the contrary, on page
23 of its majority opinion in Citizens United, the Court explicitly stated that the Court
employed that well-settled approach precisely because it was so well-settled, even if one
of the individual Justices in the majority might have preferred to create a new First
Amendment inquiry.

Thus, the holding of Citizens United was simply that the absolute, across-the-
board ban on any independent spending by any corporation was not narrowly tailored to
the goal of avoiding corruption. Yes, Citizens United also tells us that the anti-distortion
goal articulated in Austin is not a constitutionally accepted goal, and therefore the narrow
tailoring inquiry no longer can apply to it. And, yes, Citizens United appears to have
modified the understanding of the anti-corruption goal that is capable of sustaining
campaign finance regulation under the First Amendment. But Citizens United, like
Buckley v. Valeo and all of the Court’s campaign finance jurisprudence, accepts the
legislative goal of avoiding corruption (appropriately understood) as a compelling one to
which the narrow tailoring inquiry applies.

That the Court analyzed Citizens United in narrow tailoring terms is evident from
the key, controlling passage of its opinion, on page 45. There, the Court was doing its
essential work of evaluating the statute in relation to the anti-corruption justification. The
Court explicitly acknowledged the permissibility of Congress to legislate against
corruption caused by independent corporate (or labor union) expenditures, as long as
Congress does so in appropriately tailored ways:

If elected officials succumb to improper influences from independent
expenditures . . . then surely there is cause for concern. We must give weight to
attempts by Congress to seek to dispel either the appearance or the reality of these
influences.

This passage is important; it confirms that Congress can legislate to avoid the appearance,
as well as the reality, of improper influence. Those who have read Citizens United to say
that Congress may no longer legislate to avoid the appearance of corruption are incorrect.
But, as the Court continues, the particular means that Congress chooses to combat this
evil must “comply with the First Amendment” and—here’s the beginning of the key
point—*“An outright ban on corporate political speech during the critical preelection
period is not a permissible remedy.” “An outright ban” is too much. It is not narrowly
tailored. But something less than an “outright ban™ might be. The next and last sentence
of this passage is the most important one, and it confirms that the Court is thinking in
terms of narrow tailoring: “Here Congress has created categorical bans on speech that are
asymmetrical to preventing guid pro quo corruption.”

“Asymmetrical.” That’s a word to describe the opposite of narrow tailoring.
Thus, after Citizens United, we know what kind of statute that is legislative overkill in
attempting to address the problem of corruption from independent corporate spending.
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The question that remains, however, is what other sorts of statutes are not asymmetrical,
but on the contrary are narrowly and appropriately tailored to the problem at hand.

As a general proposition, statutes that contain ceilings, rather than complete bans,
and statutes that are carefully focused on particular categories of corporations that present
particular risks of corruptions—these are the kinds of statutes that are more likely to be
found to be narrowly tailored: symmetrical responses to the evil that Congress is entitled
to address.

The Importance of Oral Argument to Understanding Supreme Court Opinions

A review of the oral argument transcript in Citizens United confirms that this case
is about a lack of narrowly tailoring. I teach my Constitutional Law students what
experienced Supreme Court litigators know well: one understands a Supreme Court
opinion best by considering it in relationship to the questions that the Justices asked at
oral argument. This is true, for example, of the well-known Lopez case involving the
scope of congressional power under the Commerce Clause, the one involving a
congressional ban on the possession of a gun within 1000 feet of a school.® At the oral
argument there, Justice O’Connor repeatedly asked the Solicitor General whether the
Government’s theory of the case meant that “there’s no limitation on your rationale, or on
Congress’s rationale, that would preclude it from reaching any traditional criminal
activity.”* After attempting to evade the question, the Solicitor General conceded that
Justice O'Connor was “correct” that the Government’s position was boundless. That
concession was fatal. The main point that the Court wished to make in its Lopez opinion
was that it was “unwilling” to collapse the basic distinction of “what is truly national and
what is truly local.” ®

Understanding the relationship of the oral argument and opinion in Lopez is what
explains why the subsequent case Raich,’ involving a congressional ban on the
possession of home-grown marijuana even for medical use, did not employ all aspects of
the reasoning of the Lopez opinion and, instead, limited the reach of Lopez. Ruling for the
Government in Raich, in contrast to Lopez, did not require giving Congress unlimited
general police powers; instead, the basic principle of federalism could be preserved. The
animating concern, as evidenced in the Lopez oral argument, was absent, and thus Raich
confines the doctrine of Lopez to fit its original animating concern.

The same kind of lesson can be learned from the oral argument in Citizens United
and is likely to play out in subsequent cases that determine how far (or not so far) the
precedent of Citizens United reaches. Former Solicitor General Seth Waxman,
representing Senators McCain and Feingold as chief sponsors of the Bipartisan Campaign
Reform Act, was attempting to defend the absolute ban on corporate spending. “The
idea” underlying the ban, Waxman argued, was “to prevent great companies, the great

3 United States v. Lopez, 514 U.S 549 (1995).

4 Lopez, Oral Argument Transcript (available on Westlaw), at *13.
¥514 U.S at 567-568.

® Gonzales v. Raich, 545 U.S. 1 (2005).
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aggregations of wealth from using corporate funds directly or indirectly to send members
of the legislature to these halls in order to vote for the protection and advancement of
their interests against those of the public.”’ Tustice Scalia then interjected:

“Great aggregations of wealth. ... [TThe amicus brief by the Chamber of
Commerce points out that 96 percent of its members employ less than 100 people.
These are not great aggregations of wealth. You are not talking about the railroad
barons and rapacious trusts of the Elihu Root era; you are talking mainly about
small business corporations.

Waxman tried again, arguing that “Congress was entitled to make the judgment that it
would [adopt the absolute ban] in order to address this root evil, a problem of such
concern that it goes to the very foundation of democratic republican exercise, that is, the
notion of integrity in representative government.”

But Justice Scalia persisted on the narrow tailoring point:

I don’t understand that answer. 1 mean, if that’s what you were concerned about,
what Elihu Root was concerned about, you could have said all corporations that
have a net worth of more than, you know, so much or whatever. That is not what
Congress did. It said all corporations.

Justice Scalia, in effect, was telling Waxman (and, by implication, Congress), Come back
to us with a narrower statute, more carefully and appropriately tailored to this concern,
and we’ll take another look at it. We’ll have to take another look at it, because it will be
a very different case under long-accepted First Amendment jurisprudence. What Justice
Scalia was telling Waxman at oral argument is what the Court put in the core of its
opinion when it wrote that the absolute ban was an “asymmetrical” response. The
Court’s opinion, like Justice Scalia’s colloquy with Waxman, invites Congress to return
to the Court with a narrower, carefully crafted statute to see if this new one, by contrast,
is a symmetrical response. Thus, the oral argument in Citizens United confirms that the
true meaning of that opinion will be determined in subsequent cases applying it and
deciding what is (and what is not) narrowly tailored, just as the true meaning of Lopez
was determined in Raich.®

Citizens United, like Lopez, marks a constitutional principle that the Court
believes is imperative to protect. The Citizens United principle is that corporations,
including for-profit corporations, have First Amendment rights and that they cannot
categorically be deprived of all opportunity to use their own funds to engage in political
speech, including campaign advocacy—they cannot categorically be deprived of this

7 Citzens United, Oral Argument Transcript at 71 (available at U.S. Supreme Court’s website).

8 The colloquy between Justice Scalia and Seth Waxman at oral argument was also echoed elsewhere in the
Court’s Citizens United opinion. On page 38, the Court cites the same figure from the U.S. Chamber of
Commerce’s amicus brief and then, as Justice Scalia observed, adds: “This fact belies the Government’s
argument that the statute is justified on the ground that it prevents the distorting effects of immense
aggregations of wealth. It is not even aimed at amassed wealth.” (Internal quotation marks omitted.)
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First Amendment right just because they are corporations.9 That’s the principle. And the
Court will continue to insist on protecting it, just like the Court will be vigilant in
protecting the Lopez principle that bars converting Congress into a legislature of
unlimited general police powers. But just as the Lopez principle remains valid even if
Congress retains extensive regulatory powers, so too the Citizens United principle will
remain valid even if some corporations can be subject to some limits on the amount of
their spending for campaign advocacy.

This point about the dynamic relationship of the Court’s constitutional precedents,
and about how an examination of oral argument transcripts helps us understand that
dynamic relationship, has many applications. (I want to make sure that no one
misunderstands this point by thinking that it establishes more than it does. It does not tell
us exactly how Citizens United will apply in the future, just as no one knew exactly what
shape Lopez would take in subsequent cases when Lopez was first released. What
looking at the oral argument transcript does remind us, however, is how uncertain and
fluid the development of constitutional law is when a new line of precedent opens up.

We will not know for sure what the scope of Citizens United is, other than its invalidation
of an absolute ban on any spending by corporations, until the Supreme Court begins to
consider the relationship of this new precedent to new statutes, and the oral argument at
least hints that Congress may have considerably more regulatory latitude than might first
appear from considering only certain aspects of the rhetoric in the Court’s opinion.)

One additional example may be instructive as Congress considers Citizens United
and its relationship to the deep structure of narrow tailoring in First Amendment
jurisprudence. With respect to the scope of congressional power under section five of the
Fourteenth Amendment, the Supreme Court has adopted what is known as the
“congruence and proportionality” test. It functions very much like narrow tailoring in
First Amendment law. In a series of cases starting with Boerne,'® which announced this
test, the Court invalidated several Acts of Congress as failing the tailoring required by the
congruence and proportionality test. But then in Hibbs,' the Court upheld the Family
Medical Leave Act as being appropriately congruent and proportional. Without going
into all the fact-specific details here, Hibbs is very instructive for how Congress might
satisfy narrow tailoring under the First Amendment after Citizens United.

The Public-Private Distinction

There is one more fundamental point that must be considered before examining
specific categories of corporations in the aftermath of Citizens United. This additional
point concerns what is known in constitutional law as the “public-private™ distinction. It
is a concept that relates to the state action doctrine, the protection of private property
under the Takings or Just Compensation Clause of the Fifth Amendment, the “public
forum” doctrine of the First Amendment, and other areas of constitutional law. This
concept is relevant to Citizens United—as well as to the inevitable limits on Citizens

® For repeated statements of this principle throughout the Citizens United opinion, see pages 26, 33, 40.
1 City of Boerne v. Flores, 521 U.S, 507 (1997).
1 Nevada Department of Human Resources v. Hibbs, 538 U.S. 721 (2003).
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United that will be recognized in subsequent cases—because the idea of the corporation
that the Court had in mind when it was considering the excessive overbreadth of the
statute’s categorical ban was the idea of a purely private-sector corporation (one that is a
private entity that bears rights against the government, just like private citizens).

Not all corporations, however, fit that image. Some are public-sector entities
against which private-sector citizens and associations bear rights, including First
Amendment rights. Citizens United, as a holding about the protection of private-sector
First Amendment rights, will be inapplicable to these public-sector corporations.

Citizens United made very clear that it had private-sector corporations in mind
when it invalidated the absolute categorical ban on campaign spending. On page 20, it
gives three examples of the constitutional violations the opinion seeks to safeguard
against. First is a campaign ad by the Sierra Club. Next is a book by the NRA. Third is
an ACLU website. These are all quintessential private-sector voluntary associations.

More than just these examples, however, the Court repeatedly says that the First
Amendment does not permit the censorship of citizens who have chosen to associate
voluntarily among themselves in the form of a corporation. For example, on page 38, in
explaining why Citizens United overrules the earlier Austin precedent, the Court says that
Austin “permits the Government to ban the political speech of millions of associations of
citizens.” It is the freedom of the private realm that the Court wishes to protect.

Confirmation of this point comes in the Court’s invocation of the idea of “faction™
found in the Federalist Papers, No. 1 0.1% A “faction” is a private-sector group of citizens
in the political philosophy of James Madison, the author of this Federalist Paper and a
principal author of our Constitution and its First Amendment. The Madisonian idea,
which Citizens United embraces, is that “[f]actions necessarily will form in our
Republic,” but that the government should not interfere with their private freedom.

Some corporations, however, are not voluntary associations of private citizens
who have chosen the corporate form for their shared private-sector goals. On the
contrary, some corporations are creatures of the government itself and operate as public-
sector instrumentalities of the government. They are not at all what Citizens United was
talking about, We know this from past decisions of the Supreme Court as well as from
Citizens United itself.

The prior Supreme Court precedent that best illustrates this point is a 1995 case
involving Amtrak, Lebron v. National Railroad Passenger Corporation.13 It was an 8-1
decision, with Justice Scalia writing the opinion of the Court for all eight Justices in the
majority. It is essential to read this decision to understand the inherent and inevitable
limits of Citizens United.

2 See majority opinion at 39.
P 513U.8.374.
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The issue in Lebron was whether Amtrak was an arm of the federal government
for purposes of the First Amendment, even though Congress by statute explicitly had
stated that Amtrak was not “an agency or establishment of the United States.”™* The
Court ruled that Amtrak is part of the Government for First Amendment analysis, and the
statutory language to the contrary cannot control this point of constitutional law. Thus,
Lebron adopts a functional, not formalistic, inquiry to determine what corporations—
despite being nominally private-sector or non-governmental institutions—are in fact
public-sector or governmental entities under the First Amendment.

The reason why this point is important for Citizens United is that the Government
itself does not have the First Amendment rights of private-sector entities. On the
contrary, as Lebron conforms, the Government (including all public-sector entities that
function as its instrumentalities) is what private-sector entities are protected against by
the First Amendment. Specifically, among other things, the Government itself is not
permitted to spend its Treasury funds to engage in express advocacy for or against
particular congressional candidates. The First Amendment requires that the Government
itself not take sides (through the use of its money and otherwise) in the electoral
competition between candidates for seats in Congress. But even if the First Amendment
did not require this, Congress would be entitled by statute to make sure that the
Government’s own money was not used in this way. The U.S. Department of
Transportation cannot spend money on campaign ads saying “Defeat Smith for Congress
because he opposes DoT’s railroad safety standards.” Neither can Amtrak, even though
it is nominally a for-profit corporation, because it counts as part of the Government—
equivalent to the Department of Transportation—for purposes of this First Amendment
analysis.

Lebron is instructive because, in addition to discussing Amtrak itself, it discusses
the “long history of corporations created and participated in by the United States for the
achievement of governmental objective.”]5 Thus, far from being private-sector
association of individual citizens with rights against the government, all these historical
examples should or may be considered part of the government itself. From the first Bank
of the United States, in which the government retained a 20% share of stock—through
the FDIC, the TVA, and other governmental corporations designed to counteract the
effects of the Great Depression and manage production for World War II, which led to
the Government Corporation Control Act of 1945— down to the present time, Congress
has used a myriad of specific corporate forms to create public-sector entities designed to
serve public-sector purposes. Under Lebron, all of these corporations must be examined
functionally to see if the First Amendment requires that they be treated as part of the
Government rather than private-sector entities.

But Lebron signals that there is likely to develop an intermediate category of
corporations that Congress may consider as part of the Government, or a public-sector
entity, even if Congress is not compelled to do so. In other words, there is a middle
category of corporation that is sufficiently intertwined with the Government that it cannot

14513 U.S. at 391, quoting 84 Stat. 1330 (see also 45 U.S.C. § 541).
Y513 U.S. at 86.
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be considered the archetypical private-sector entity, even if it is not so extensively
intertwined with the Government that it must be considered an instrument of the
Government itself. Lebron itself suggested an example: Comsat. Even if Comsat is not
exactly like Amtrak, it is a enough of public-sector entity that Congress is entitled to treat
as sufficiently governmental in function that its funds should not be used to advocate the
election or defeat of particular congressional candidates.'®

Citizens United signaled its recognition of the principles articulated in Lebron.
On pages 24-25 of Citizens United, the Court observed that some entities lack the free
speech rights of ordinary citizens and private-sector associations because of the role these
entities play in serving “government functions.” It gave the example of speech within
public schools, prisons, or the military. But, in light of Lebron, it could just as easily
have given the example in terms of corporations connected with these government
functions: for example, a school incorporated by the government to teach foreign
languages to members of the diplomatic corps; or a for-profit corporation permitted to
run federal penitentiaries; or a corporation set up by the Defense Department or CIA to
conduct covert operations. None of these corporations have the kind of First Amendment
rights recognized for purely private-sector corporations in Citizens United.

Thus, with these general principles in mind, one can begin the task of disceming
what specific categories of corporations Congress might address to determine, in the
aftermath of Citizens United, the extent to which they should be permitted to spend their
general-treasury funds on campaign advocacy.

Specific Categories of Public-Sector Corporations
& Narrow Tailoring after Citizens United

The financial sector

This much should be clear from Lebron and its historical discussion of the first
and second national bank, as well as the FDIC and related developments in response to
the Great Depression: Congress probably will face little resistance from the Supreme
Court if Congress determines that a carefully cabined category of financial firms should
be deemed ineligible for the private-sector rights identified in Citizens United—namely,
those major financial firms that are essential to the overall structure and stability of the
nation’s financial system and thus have a special, almost quasi-governmental relationship
with the Federal Reserve. Banking experts can assist Congress in determining exactly
how to tailor this special category.

16 [ ebron did not have this middle category of hybrid public-private corporation directly before it in that
case and thus cannot be considered a holding of the Court with respect to this category. Nonetheless, the
functional reasoning of the Court’s opinion in Lebron, which recognized that corporations fall along a
spectrum from most public to most private, indicates that the Court is likely to develop this middle category
of hybrid public-private corporations in future cases.
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Some small-scale financial firms, if their bankruptcy would not threaten the health
of the entire financial system, might still be deemed purely private-sector associations of
individual citizens—although the savings-and-loan crisis of a previous decade would
caution Congress against thinking that only major national banks could put the overall
financial system at risk. In any event, it would seem straightforward that the banks that
make up the Federal Reserve System, even if they are technically non-governmental
corporations like Amtrak or even Comsat, can be regulated by Congress in a way that
they are prohibited from spending their financial assets on advocacy the election or defeat
of congressional candidates. Just as the Secretary of the Treasury may not direct U.S.
Treasury funds for this purpose, nor may the Chairman of the Federal Reserve. More to
the point, nor presumably may member banks within the Federal Reserve System (for
example, the Federal Reserve Bank of Kansas City). Indeed, after Citizens United,
Congress remains entitled to draft an appropriately tailored statute to identify those
financial firms—by size and activities—that are sufficiently intertwined with the Federal
Reserve System that they should be considered public-sector, not private-sector, entities
for purposes of Citizens United."

That Congress may choose to permit some of these public-sector firms to operate
as for-profit corporations, harnessing the economic advantages of the capitalist profit
motive, does not change this First Amendment analysis. As Justice Scalia said for the
Court in Lebron, Congress expressly set up Amtrak as a “for profit corporation” and
hoped that it would be able to make a profit."® That fact did not change the Court’s
conclusion that Amtrak does not have the First Amendment rights of private-sector
entities, but rather is a governmental entity that must respect the First Amendment rights
of the true private sector. Likewise, with financial firms. Congress can properly charter
(or license) them as profit-making corporations but decide that, when it comes to using
their ability to leverage their access to Federal Reserve funds in their profit-making
endeavors, they are public-sector entities that should not spend their funds to advocate the
election or defeat of federal candidates.

A nuanced, narrowly tailored regime with respect to the entire financial services
sector may take something of a sliding scale approach. There may be some banking
corporations that are so close to the Federal Reserve itself, or the Treasury Department,
that they should be permitted to spend zero dollars on advocating the election or defeat of
federal candidates—just like the dollar limit for the Treasury Department on this kind of

17 A hypothetical example illustrates this point. Consider a 30-second TV ads that says: “Re-elect Senator
[John Doe Incumbent] to the U.S. Senate. He’s helped save the national economy from brink of financial
meltdown. This ad is paid for by the U.S. Department of the Treasury [or the Federal Reserve Bank of
New York].” Once the proposition is acknowledged that the Government may not use its own money to
advocate the election of congressional candidates from one party or another—this proposition must be
acknowledged or at the very least Congress is entitled to determine that the Government may not use its
funds in this way—then it is simply a matter of a line-drawing exercise as to what entities Congress
legitimately may determine fall within the scope of this basic proposition. The fact that major banks
needed to receive TARP funds would seemn factually to demonstrate the kind of interrelationship with the
Federal Reserve System that would entitle Congress to make appropriate line-drawing judgments of this
sort.

" See 513 U.S. at 384-385.
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activity is zero. But there may be other financial firms, further removed from the center
of the banking system, for which a zero limit would not be narrow tailoring. These firms
may have something of a public-private hybrid character, for which some sort of dollar
ceiling on their campaign advocacy would be appropriate tailoring. As long as Congress
undertakes the calibration of the ceiling in a measured way—raising it as the
corporation’s connection to (and dependency upon) the government becomes more
attenuated, and conversely lowering it as the corporation takes on an increasingly public-
sector character—then Congress’s legislation in this regard should pass narrow tailoring
scrutiny under the First Amendment.

Natural monopolies and public utilities

Another category of corporations that has long been recognized as having an
especially public-sector character, because they perform public functions that the
government itself would need to undertake if the government did not permit profit-
making firms to do so, are gas and electric utilities and other so-called natural
monopolies. Amtrak itself arguably fell into this category. But it does not matter
whether Congress itself charters the corporation that undertakes this public function. Itis
the nature of the enterprise and the fact that the government has let the for-profit firm
does the work, subject to especially close government supervision.

Consider the operation of nuclear power plants. Given the sensitivity of the
technology, both for national security and public safety, Congress could choose to have
the Government itself operate the nation’s nuclear facilities. Or Congress can choose to
let for-profit firms become licensed to do so, subject to strict government oversight on
how the for-profit firms handle this public function. If Congress chooses this later
course, it does not mean that operators of nuclear power plants automatically have a First
Amendment right under Citizens United to advocate for the election or defeat of federal
candidates. On the contrary, precisely because these corporations are performing a public
function under the government’s supervision, Congress can say that they should be
considered more like Amtrak, or alternatively Comsat, for First Amendment purposes. In
other words, it would be the carefully considered judgment of Congress that these
operators of nuclear power plants cannot use the money they earn from doing the
government’s business, at the government’s behest, to pay for campaign ads to elect or
defeat candidates for Congress. (Why? Because, again, it is too much like the
Govemment itself using U.S. Treasury funds to advocate for or against particular
congressional candidates.'”)

' To be clear, just because a corporation is not in the purely private-sector category governed by Citizens
United, it does not follow that a corporation must be put into the fully public-sector category of Lebron
itself, like Amtrak. Instead, if the Court remains faithful to the functional approach it employed in Lebron,
it is likely to determine that there is a middle category of corporations that have enough of a quasi-
governmental character (performing a “government function” in the words of Citizens United) that they are
neither the Government itself (like Amtrak) nor a purely private-sector bearer of First Amendment rights
(like the NRA or many for-profit corporations, including those that operate local restaurants, or dry
cleaning stores, and the like). Operators of nuclear power plants at the behest of the Government would
seetn a good example of falling into this middle category. The consequence of doing so is that Congress
should be able to say, notwithstanding Citizens Uhited, that—aunlike a corporate owner of a small

11
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The health-care sector

Without getting into the debate over what sort of health-care reform Congress
should adopt, the recent public discussion concerning the role of the health insurance
industry in the nation’s economy, as well as the nature of that industry in terms of its
public-sector character, indicates that Congress appropriately should be able to consider
at least certain portions of the health insurance industry as being beyond the scope of the
private-sector right identified in Citizens United. Medicare itself, of course, has no First
Amendment rights under Citizens United, and that is true whether Medicare is
administered directly by the Department of Health and Human Services or by a
corporation authorized by Congress to do so. (By analogy, the Pension Benefit
Guarantee Corporation has no private-sector Citizens United rights.)

Thus, Congress need not create a “single-payer plan,” or even a so-called “public
option,” to legislate that for-profit firms that operate in lieu of publicly provided health
insurance are exercising a govemment function (comparable to nuclear power plants or
Federal Reserve member banks) and thus are public-sector, rather than private-sector,
entities that lack the right to spend their funds for express campaign advocacy. Indeed,
one of the health-policy arguments that is frequently made against the so-called public
option is that, rather than having the government get into the health insurance business
directly, it would be preferable for Congress to regulate for-profit health insurance firms
with the same extensive degree of government oversight that public utilities receive.
(Apparently, some European countries extensively regulate their health insurance
companies on a public utility model, and that European example has been invoked here in
our health care debate as an alternative to government-run health insurance.)

The recognition that health insurance has the character of a public utility,
however, means that Congress should be able to say that the for-profit firms permitted to
exercise this governmental function are not permitted to spend the funds they ean from
performing this government function on express candidate advocacy. Simply put, these
public utility firms are not equivalent to private-sector corporations that operate
restaurants, or clothing stores, or the myriad of other private-sector activities to which the
Citizens United right applies.”

restaurant, but more like a major financial firm that received TARP funds—these nuclear power plant
operators may not use their earnings from performing this “governmental function” to run campaign ads
that expressly advocate for or against congressional candidates.

% In drawing this analogy between health insurance firms and operators of nuclear power plants, I do not
mean to suggest that they occupy the exact same spot on the spectrum between public-sector and private-
sector corporations, Rather, from the perspective of a Supreme Court litigator tasked with defending the
constitutionality of statutes that Congress, or state legislatures, may adopt in the wake of Citizens United,
there will be easier and harder cases along this spectrum. Without examining all the relevant facts about
the different industries—and thus in the absence of a record that Congress and the Department of Justice
would develop to prepare for an actual court challenge—the nuclear reactor example would seem an easier
case than the health insurance example (in part because nuclear reactors are already recognized as public
utilities in a way that health insurance firms currently are not). But the key point is that neither of these
hypothetical examples has been decided, or foreclosed, by Citizens United, and there are cogent arguments
that could be made in defense of a carefully tailored statute directed towards either of these industries, and

12
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Government contractors

Arguably, government contractors necessarily perform a “government function”
at least with respect to that portion of their business in which they do work under the
government contract. But an assertion that broad might be inconsistent with the
functional analysis in Lebron. A government contract to sell food in a goverment office
building is not an inherently public function in the same way as operating or regulating a
public utility is (particularly, if the workers in the office building can walk outside and
find a multitude of alternative private-sector food vendors from which to choose).

Therefore, for purposes of narrow tailoring, it would be appropriate to divide the
entire category of government contractors into various sub-categories. Some, like
defense contractors for which a large part of their revenue flows from manufacturing
military items necessary for the national defense, are performing an inherently public
function. The government would have to do this (as it did during the Manhattan Project)
if it did not decide to contract with for-profit firms (in the expectation that they will
harness the entrepreneurial spirit of capitalism to perform the government’s work more
efficiently). Congress can treat these large-scale public-sector defense contractors—part
of what President Eisenhower famously called the “military-industrial complex”—as off-
limits for the purely private-sector right recognized in Citizens United.

Other government contractors likely have a more hybrid public-private character,
and narrow tailoring calls for appropriate sensitivity to these differences. Here, again,
Congress would do well to consider dollar ceilings and not just complete bans, perhaps as
part of a sliding-scale approach, which would look to how much of a corporation’s
business was tied up in government contractors as well as exactly what sort of services
the corporation performed for the government. But as long as Congress does legislate
with appropriate sensitivity, there should be little doubt that Congress can regulate the
campaign spending of government contractors, just like it can do so with respect to
government employees. In this respect, the analysis of Professors Bruce Ackerman and
Tan Ayres in the recent op-ed column in the Washington Post is correct (and indeed
unremarkable, since Citizens United itself recognizes as much).?!

the strength of the defense would depend on the evidentiary record Congress and the Department of Justice
would assemble. Strategically, in its relationship with the Supreme Court, Congress might wish to pursue
easier cases before harder ones, so that after Citizens United the Court first encounters a statute addressed
to corporations much closer to the public-sector end of the public-private spectrum. Moreover, even apart
from the kind of argument that I have been sketching out based on the public-private distinction in
constitutional jurisprudence, it would also remain open to argue that a statute focused specifically on the
health insurance industry is justifiable on the well-recognized anti-corruption ground (as long as it met the
test of narrow tailoring in relationship to this goal).

! Bruce Ackerman & lan Ayres, Despite Court Ruling, Congress Can Still Limit Campaign Finance,
Wash. Post., Jan. 26, 2010, available at http://www.washingtonpost.com/wp-
dyn/content/article/2010/01/25/AR2010012502970.htmi.
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“Too big to fail”

After Citizens United, it would be inappropriate for Congress to completely ban
express campaign spending by large corporations just because they are large. That much
is clear from the Court’s opinion. Instead, Congress should adopt a sector-by-sector,
activity-by-activity, approach (as described above). Still, the size of a corporation alone
may make a difference for First Amendment analysis if, regardless of the particular
business the corporation engages in, Congress deems it too big to fail.

In other words, by the nature of its business, Wal-Mart would not seem to engage
in a government function and thus would seem on the private side of the public-private
distinction underlying both Lebron and Citizens United (as well as the Federalist Papers
and constitutional jurisprudence generally). But if it turns out that Wal-Mart, like
General Motors, is too large for conventional bankruptcy, then one would need to rethink
this assumption. Any corporation whose financial health the Government must
guarantee, even if that guarantee is waiting in the wings, is inevitably a public-sector
entity and not a purely private-sector firm. The Government wouldn’t backstop a for-
profit firm in this way unless it was doing something essential to the health of the
national economy, and if it is so essential, then it is performing a public function that the
Government would have to perform in its place. That characteristic would seemingly put
it in the category of corporations for which Congress can say its quasi-governmental
status means it cannot attempt to influence which candidates win election to Congress.

To prevail under narrow tailoring with this approach, Congress would need to
document what it means by “too big to fail”—just how big is too big?—and why the
mutual interdependency of the Government and this corporation means that it should not
be using its funds to spend on candidate advocacy. If the corporation receives no
financial support as long as it remains successful, then arguably it has not yet converted
into its quasi-governmental character. But if Congress can demonstrate that a distinct
symbiotic relationship exists between the Government and a “too big to fail” corporation
even while it remains successful, and this symbiotic relationship would cause campaign
spending by this corporation to have the character of campaign spending by the
Government itself (or, conversely, that this symbiotic relationship raises unique risks of
corruption, which are not present where this mutual interdependency does not exist), then
Congress should be able to prevail if it deems the private-sector Citizens United right
inapplicable in this narrow context.

Corporate size and ceilings on campaign spending

Short of “too big to fail,” Congress may not impose an absolute ban on campaign
spending by large corporations, just because they are large, for reasons already stated.
But what about a dollar ceiling on campaign spending by corporations above a certain
size? The answer, under narrow tailoring, would depend upon: (a) the amount of the
ceiling and (b) the strength of evidence for its need in order to avoid corruption. The
higher the ceiling, the easier to justify.

14
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Under Citizens United, it would also be necessary for Congress to justify why it
would wish to impose a ceiling only on a certain category of speakers. In other words,
for example, if Congress were to attempt to justify a $ 1 million ceiling on independent
campaign spending by any single corporation with respect to any single federal election,
but would impose this ceiling only on corporations with assets or revenues of a certain
amount, the Court would ask: why not impose the same $ 1 million ceiling on all
corporations, regardless of size? Those corporations that cannot afford to spend this
much, or choose not to, obviously will not do so; but is there a reason to impose the
ceiling solely on large corporations? Indeed, the Court would ask, why not impose the
same ceiling on individual flesh-and-blood speakers? If a $ 1 million ceiling is
necessary, why is it necessary only for corporate (and labor union) campaign spending?

Congress may well be able to answer these sorts of questions, but it needs to tread
carefully here. Late in the briefing and argument of Citizens United, the Government
began to argue for a novel justification for regulating the campaign spending of for-profit
corporations that differed from the anti-distortion rationale that had been accepted in
Austin but is now repudiated. This new rationale was tied specifically to the inherent
profit motive of for-profit corporations and how that profit motive relates to what
economists call rent-seeking behavior insofar as corporations interact with the
government.

This rationale was speculative at best in Citizens United, without any sort of
evidentiary foundation. Moreover, it is clear after Citizens United that this rationale
cannot support an absolute ban on campaign spending by for-profit corporations, and thus
almost certainly could not support a low-level ceiling. But if there were adequate
evidentiary support concerning the distinctively rent-seeking behavior of large for-profit
corporations, and it could be shown that a high-level dollar ceiling appropriately
addressed this problem while still leaving large corporations with ample opportunity to
engage in campaign advocacy, then a carefully justified statute along these lines might
meet the test of narrow tailoring.

In any event, the important point so soon after Citizens United is simply to say
that this new decision did not rale out a high-level ceiling of this type. The Court did not
have a high-level ceiling in front of it; and, as Justice Scalia said at oral argument in
Citizens United, a high-level ceiling on campaign spending by large corporations (and
labor unions) would be a different case, to be evaluated on its own merits under narrow
tailoring analysis.

Foreign corporations

The Court in Citizens United expressly stated that it was not addressing the
potential Firs7t7Amendment issue of express candidate advocacy by foreign
corporations.™ But there should be little doubt that a core element of its reasoning has no
applicability to foreign entities. “Factions will necessarily form in our Republic,” but

2 Majority opinion at 46-47.
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foreign entities are no part of the republican community of Americans who are entitled to
disagree (and debate) among themselves about policies and candidates.

In thinking about the regulation of campaign advocacy by foreign entities, it may
be worth distinguishing between foreign governments and foreign individuals. Although
Congress is likely entitled to prohibit any advocacy to elect or defeat congressional
candidates undertaken by a corporation controlled either by a foreign government or
foreign nationals, when it comes to setting specific standards for what constitutes control
Congress may have more regulatory latitude with respect to potential control by foreign
governments. Thus, again, Congress may wish to adopt a multi-pronged approach to deal
with the different facets of the risk of inappropriate foreign influence in congressional
and presidential elections. Doing so would be another sign of narrow tailoring,

Thank you very much. I would be happy to answer any questions.

16
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Edward B. Foley, Robert M. Duncan/Jones Day Designated Professor in Law, is the
Director of Election Law @ Moritz. One of the nation’s preeminent experts on election
law, Professor Foley teaches and writes in all areas of this field. He is currently at work,
with his Moritz colleague Steve Huefner, on book tentatively titled Disputed Elections in
the United States: History, Law, and Policy. The first historical chapter of this book,
focusing on New York’s disputed election of 1792, was delivered at Ohio State on
October 14, 2008, as the University Distinguished Lecture, and was entitled “The First
Bush v. Gore: Disputed Elections in Historical Perspective.” In recent months, for
another chapter of the book, he has closely followed the disputed U.S. Senate election in
Minnesota and has appeared widely in media discussion of this dispute. He also designed
a simulated dispute of the 2008 presidential election, McCain v. Obama, which a
distinguished panel of three retired judges decided in an opinion that will aid in resolving
future disputes. His prior writings on Bush v. Gore, provisional ballots, and related
topics, set the foundation for these current and ongoing projects.
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BEFORE THE COMMITTEE ON RULES AND ADMINISTRATION
Executive Summary: Testimony of Stephen M. Hoersting
February 2, 2010

Corporations, of course, are not individuals. But they are “persons™ under U.S. law and
protected by the First Amendment. Protestations to the contrary, including those based upon on
a misreading of the Trustees of Dartmouth College case of the 1800s, confuse municipal
corporations with private ones, and are wrong.

Foreign participation in U.S. elections is already (and absolutely) banned. Legislative
efforts to righten the existing ban can only violate the rights of U.S. nationals using money raised
within the United States to participate in U.S. elections. Likewise, mere belt-and-suspenders
provisions that can achieve nothing of substance are unworthy of the Senate.

All of the proposed “fixes™ for the Court’s proper recognition that the First Amendment
applies to all American associations, whether the “fixes” include so-called shareholder protection
measures, corporate speech taxes, or an invocation of the antitrust laws, are unconstitutional
violations of speech, association, or equal protection.

While the Cirizens United opinion only takes us back to the regime of the late 1990s,
there is one key difference. In the 1990s, party officials had some input over the decisions of the
party committees that received a portion of available funds. Unless Congress recognizes that the
remaining MecCain-Feingold provisions will drive the parties to irrelevancy, party affiliation will
continue to weaken significantly—not because the public disagrees with your message. Rather
because current law makes it relatively impossible to affiliate with anything labeled “Democrat”
or *“Republican”, and relatively simple to affiliate with an outside organization.

Left may beat right after this Court opinion. or right may beat left. That remains to be
seen. But it is clear that when party loyalists and 2002 McCain-Feingold advocates like Karl
Rove and [d Gillespie are busy founding outside organizations, you may know that the party
committees, and the political parties they speak for, are already in trouble.
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Chairman Schumer, Ranking Member Bennett, and Members of the Committee, thank

you for the opportunity to testify today on behalf of the Center for Competitive Politics.

By way of introduction, my name is Stephen M. Hoersting, vice president and co-founder
of the Center for Competitive Politics and former general counsel to the National Republican

Senatorial Committee.

The Citizens United opinion is a landmark in First Amendment jurisprudence. It
reestablishes core rights to political speech by reaffirming the principal that any association of
individuals may speak independently about candidates without limitation. Nonetheless, there is
consternation in certain quarters over the opinion. Some believe that the First Amendment
enshrines egalitarianism and empowers the government, one way or another, to silence the large
for the supposed benefit of the small. It doesn’t. Others believe the opinion will somehow lead
to the establishment of a corporate- (or perhaps a union-) controlled state. These concerns miss
three fundamental premises of our democracy: First, it is voters that decide who holds power in
our constitutional republic, and the Court’s opinion only allows voters access to more
information. Second, the citizens are capable of sifting through fhe relative value and veracity of
information they receive from multiple sources. And third, that government has no place in

determining either who has said enough or when the People have heard enough.

The Citizens United opinion protects movie makers from government censors. The basis
for that censorship, as the Deputy Solicitor first conceded, extended, in dormancy, to the banning
of books. What is remarkable about the Citizens United opinion is not that it was decided 5-4, or

even that it permits full participation by all associations in America, but rather that not one of the
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4 dissenting Justices would concur in the judgment and eschew a regime that would ban

documentary films and political books. This is what’s shocking in the Citizens United opinion.
There are mischaracterizations now circulating about the opinion that need correcting.
Corporations are “persons’ under our laws and enjoy rights protected by the First Amendment

The first mischaracterization is that corporations are not “persons” under our laws, and
therefore not deserving of protection under the First Amendment. Proponents of the
mischaracterization assert that this has been the case since the 1800s. Nothing could be further
from the truth. Corporations are not lacking in First Amendment rights. All citations to the
Trustees of Dartmouth College case of 1819 for this proposition are wrong. As detailed by Mark
Fitzgibbons in an accompanying article incorporated in this testimony, “Trustees of Dartmouth
College discusses the clear distinctions between ‘private’ corporations (established by '
individuals) and ‘public’ or ‘civic® corporations such as cities, townships, and those established
by the government.” Justice Stevens' dissenting conclusion in Citizens United “that the
sovereign may interfere with First Amendment or other rights of privately founded and financed
corporations because they are "artificial" creations is not only absent in the Trustees of

Dartmouth College decision, but it is contradictory to it.”

Professor Lawrence Tribe makes similar assertions. They are equally incorrect, for the
reasons detailed in another article incorporated as part of this testimony: Bradley A. Smith,
“Citizens United, Shareholder Rights, and Free Speech: Restoring the Primacy of Politics to the

First Amendment.”

Foreign participation in U.S. elections is absolutely illegal, not just mostly illegal.
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The second mischaracterization is that the Citizens United opinion somehow opens the

door to foreign participation in U.S. elections. This is wholly in error.

Citizens United struck down a blanket prohibition on corporate expenditures found in 2
U.S.C. §441b. A separate section of the law, 2 U.S.C. §44le, prohibits “foreign nationals” from
making expenditures or contributions, which extends to corporations, unions or other
associations which are neither incorporated nor headquartered in the United States. Current law
provides a complete prohibition on foreign participation in any U.S. election, from dogcatcher to
President, and to any activity “in connection with” an election. The Citizens United opinion

specifically leaves this prohibition in place.

FEC regulations at 11 CFR 110.20 further delineate the prohibition. It is instructive:

A foreign national shall not direct, dictate, control, or directly or indirectly

participate in the decision making process of any person, such as a corporation,

labor organization, political committee, or political organization with regard to

such person's Federal or non-Federal election-related activities, such as

decisions concerning the making of contributions, donations, expenditures, or

disbursements in connection with elections for any Federal, State, or local office

or decisions concerning the administration of a political committee.

Foreign-owned but U.S. incorporated and headquartered subsidiaries (“domestic
subsidiaries”) using solely those funds earned inside the United States and controlled solely by
U.S. nationals, are eligible to operate PACs. This is becanse PACs allow U.S. employees and
U.S. executives to participate in politics no matter their employer. Indeed, even domestic
subsidiaries with a majority of foreign directors are permitted to establish PACs so long as all

decisions are delegated to a U.S. national. See FEC Advisory Op. 2006-15. But understand:

Domestic subsidiaries with a majority of foreign directors will not approve corporate political
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expenditures going forward, even as they continue to allow their U.S. employees to fund a PAC.

This is because doing so would be a crime under existing law.

Any characterization that this decision allows foreign corporations to spend without limit
in our elections is incorrect, at best. Any tightening of the existing ban to “fix” a nonexistent
problem would only prevent U.S. nationals from participating m U.S. elections with funds
earned within the United States. This would be shameful legislation, violating the rights of U.S
nationals. Tangentially, any harmless belt-and-suspenders approach that merely restates existing

law and achieves nothing would be a cynical statute unworthy of U.S. Senators.
Congress should not attempt measures to put the genie back into the bottle

There is a belief that Congress must “do something”™ about the opinion, other than accept
its freeing of core political speech. Professor Lawrence Tribe proposes a new slate of corporate
restrictions purportedly aimed at protecting shareholder rights while at the same time diluting
them. See Smith, supra. Tribe’s remedies are predicated on the contradictory assertions that
corporate political spending must be limited because corporations seck policies that will benefit
its shareholders, but at the same time corporate political spending must be limited because it

merely wastes the resources of the shareholders. It cannot be both.

The “various solutions proposed indicate a certain schizophrenia.” Smith, supra.
Professor Tribe argues that “the impact of a corporate political ad would surely be cut down to
size” if the law made corporations attach disclaimers that indicate its profit-furthering motive.
But if the concern is for shareholders, shouldn’t the ad be presented as effectively as possible to

benefit the corporation?
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Tribe would hold CEOs personally liable and in treble damages for any campaign
violation, for no other purpose than to deter and restrict the very speech rights the Court just
vindicated in Citizens United. Punitive legislation, however, is unconstitutional. See Davis v.

FEC.

The same is true for a 500% tax on corporate speech, and it limiting the tax to corporate

speech would pose an equal protection problem.

Invoking the antitrust laws fares no better. Collusion in business is called antitrust and is
illegal. In politics, “collusion” is generally called the right of association and is protected by the

First Amendment.

Sen. Chuck Schumer (D-N.Y.) is reportedly considering a proposal to ban political
expenditures by companies which “employ Washington lobbyists; or enjoy government
contracts; or receive government bailouts or other substantial subsidies.” Rep. Grayson
introduced a bill restricting companies who employ or retain registered lobbyists from political
spending. Rep. Niki Tsongas proposed legislation “prohibiting entities from using Federal funds

to contribute to political campaigns or participate in lobbying activities.”

Each of these targeted bans would pose constitutional concerns under the First and
Fourteenth Amendments. Public employee unions (associations of teachers, firefighters, police
officers, etc.) depend on government funds for their salaries and pensions. Doctors and other
medical professionals depend on government reimbursements for Medicare and Medicaid
patients. Millions of businesses and unions benefit from targeted tax breaks passed by Congress.

If Congress banned business corporations from political spending because of a voluntary,
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financial relationship with the government, it must also ban all other organizations with similar
financial connections. Congress should only impose political expenditure restrictions on
corporations that receive no-bid government contracts or whose controlling shareholder is the

federal government (Fannie Mae, Freddie Mac, Sallie Mae, General Motors, Chrysler and AIG).

A regime of unlimited spending takes us back only to the late 1990s, but with one major

difference

Another mischaracterization is that a law permitting “unlimited” political spending by
corporations must result in “unlimited” spending by corporations. A review of recent political
spending by incorporated entities shows, however, that legal permission has not led to

corporations emptying their treasuries in support of political agendas.

In the 2002 election cycle, the Republican and Democratic parties raised approximately
$300 million combined in soft money from businesses, unions, and other organizations,] during a
period when after-tax corporate profits totaled over $1 trillion.2 And, looking to the dreaded
ExxonMobil as the “worst” possible example, lobbying expenditures in 2008 totaled roughly $29

million® while the company earned profits of more than $45 billion the same year.* An internal

! «“Goft Money Backgrounder,” Center for Responsive Politics, available at
http://www.opensecrets.org/parties/softsource.php

* Charles P. Himmelberg, James M. Mahoney, April Bang, and Brian Chernoff, “Recent Revisions to Corporate
Profits: What We Know and When We Knew It,” Current Issues in Economics and Finance, p.3, table 1, March
2004, Federal Reserve Bank of New York, available at: http://ny.frb.org/research/current_issues/cil0-3.pdf

3 “Lobbying: Top Industries (2008)”, Center for Responsive Politics, available at:
http://www.opensecrets.org/lobby/top php?showYear=2008 &indexType=i

* “ExxonMobil shatters annual profit record,” Jan. 30, 2009 CBS News, available at:
http:/cbsnews.com/stories/2009/01/30/business/main4764148.shtml

7
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memo regarding ExxonMobil’s giving to public policy groups in 2002 shows that they gave only

$5.1 million to such groups,” while earning profits of approximately $11.5 billion.®

As campaign finance lawyer Adam Bonin noted in a DailyKos post,’ campaign finance
regulations changed modestly after Citizens United: Before the ruling, corporations could
contribute directly to candidates in more than half the states, run political expenditures with
“gxpress advocacy” — using words like “vote for” or “vote against”—in more than half the
states, and run issue ads in all 50 states and federal elections using words like, “Sen. Smith is
wrong on the environment, call him and tell him so.” Such ads, after McCain-Feingold in 2002,
could not be aired within 30 days of a primary or 60 days of a general election. After Citizens
United, business corporations, unions and nonprofit advocacy groups can now run “express
advocacy” ads for or against candidates in all 50 states and run their issue ads anytime, instead of
only when they’re likely to be ignored by the voting public (i.e. not near an election). In
defending McCain-Feingold in the Courts, “reformers™ argued vociferously that these “issue
ads” were no different in effect from the “express advocacy” ads the Citizens United Court ruled
corporations have a right to broadcast, and the Court had expressly adopted that view in
McConnell v. FEC. If that is true, then the change in the law is merely, as a practical matter,
back to the status quo of the 1980s and 1990s. While many people do not like that change, it is
difficult to argue that elections improved, or special interest influence declined, during the seven-

year reign of McCain-Feingold.

3 http://www2.exxonmobil.com/files/corporate/public_policyl.pdf

¢ David Koenig, “ExxonMobil set record profit in 2003,” Jan. 30, 2004, Associated Press, available at:
http://media.www.thebatt.com/media/storage/paper6.57/news/2004/01/30/News/Exxon.Mobil.Set.Record.Profit.In.2
003-5925894..shtml

? DailyKos, “Citizens United: Don’t Panic,” Jan. 28, 2010; http://www.dailykos.com/storyonly/2010/1/27/830892/-
Citizens-United:-Dont-Panic
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But there is one big difference between the 1990s and now. In the 1990s some corporate
and union resources made their way to national political party committees to be spent by
operatives who had the short-term and long range interests of the political parties in mind.
Unless Congress now frees itself of the only McCain-Feingold provisions not now held to be
unconstitutional, the party committees will see their relative fortunes whither as others spend all
around them. The Center for Competitive Politics has compiled “A Modern, Moderate Agenda”,
which suggests reforms Congress should make to unburden itself in the wake of the Citizens
United opinion. Those recommendations are attached to this statement and incorporated in this

testimony.

Thank you.
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February 08, 2010

The Honorable Charles E. Schumer
Chairman

Committee on Rules and Administration
UNITED STATES SENATE

305 Russell Senate Office Building
Washington, DC 20510

RE:  Clarification of the Record: Examining the Supreme Court's Decision to Allow
Unlimited Corporate Spending in Elections

Dear Chairman Schumer:

In reviewing a web cast of the Feb 2 hearing, I believe that Senator Durbin may have
taken my position to be that the Fair Elections Now Act, 8, 752, contains election-nuilification
provisions similar to those of the Clean Elections Commission of Arizona. That is not my
position and not the basis for my recommendation to the Commitiee.

My recommendation was for Senators to understand fully FENA’s “de-Certification”
provisions before adopting any FENA legistation. The provisions to which | was referring are
partially listed in Sec. 315(b)(1)(B), below.

SEC, 515, CERTIFICATION,

“(a) In General- Not later than 5 days after a candidate for Senator files an affidavit under
section 511(a)(3), the Commission shall--

‘(1) certify whether or not the candidate is a participating candidate; and

*(2) notify the candidate of the Commission's determination.
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*(1) IN GENERAL- The Commission may revoke a certification under subsection
(a) if--

*(A) a candidate fails to qualify to appear on the ballot at any time after
the date of certification; or

Commission.

*(2) REPAYMENT OF BENEFITS- If certification is revoked under paragraph
(1), the candidate shall repay to the Fund an amount equal to the value of benefits
received under this title plus interest (at a rate determined by the Commission) on
any such amount received.

During the hearing, many commented on the possibility that private constituents may
enjoy increased influence over a candidate’s election outcome after the Supreme Court’s opinion
in Citizens United. My recommendation is for Senators considering FENA to understand the
out-of-proportion influence that Fair Elections Commissioners may have upon a candidate’s
funding if FENA becomes law.

If 2009 has taught us anything, it is that tax subsidies come with strings. Senators
favoring FENA may one day be surprised to learn just how much they are like other Americans
on this score. My reading of FENA is that it provides the one thing reform advocates have long
been seeking for enforcement commissioners and the thing no election commissioner should ever
be given: “relevance.” FENA, as written, would give Fair Election commissioners the ability to
determine the outcome of an election by determining which of competing candidates may keep
his federal funding. 1would advise deleting, amending, or clarifying this provision before
discussing FENA any further. Any candidate that becomes certified should stay certified until
after the election.

Respectfully submitted,

Stephen M. Hoersting

Center for Competitive Politics
124 South West Street

Suite 124

Alexandria, Va. 22314

(703) 894-6800
www.campaignfreedom.org
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January 28, 2010

A Dangerous Dissent on Citizens United

By Mark J. Fitzgibbons

The dissenting opinion in Citizens United, written by Justice Stevens and joined by the court's other three liberals (including
Tustice Sotomayor), is remarkable for a number of reasons. Justice Stevens attempts to base his opinion in originalism,
which is quite welcome for the mere fact that it better exposes the sometimes-camouflaged antipathy towards freedom held
by liberal, big-government types.

Citing Trustees of Dartmouth College v. Woodward (decided in 1819) to support his thesis that the First Amendment does
not extend fully to corporations, except for the "institutional press” as he so names it, Justice Stevens writes,

*The Founders thus took it as a given that corporations could be comprehensively regulated in the service of the public
welfare" since "the legitimacy of every corporate activity was thought to rest entirely in a concession of the sovereign.”

That contradicts the fact the Dartmouth College was established to fulfill a mission protected by the First Amendment (the
teaching of religion), and Trustees of Dartmouth College said that no legislature in America has the authority to deprive a
chartered entity of "vested rights.”

Trustees of Dartmouth College was decided long before the 14 Amendment was ratified, which courts in the 20 century
claimed as the basis to apply the Bili of Rights to state actions. But even in 1819, due process was considered beyond the
authority of states to violate, and courts recognized that legislative power was limited. The decision also acknowledges the
fact that corporations may be established with express or implied purposes that include the free exercise of rights.

The common law recognized that the sovereign does have the authority to regulate the formation of corporations and
imposes certain conditions on their existence and operations. Trustees of Dartmouth College discusses the clear distinctions
between "private” corporations (established by individuals) and "public" or "civic” corporations such as cities, townships,
and those established by the government.

Tustice Stevens' conclusion that the sovereign may interfere with First Amendment or other rights of privately founded and
financed eorporations because they are "artificial” creations is not only absent in the Trustees of Dartmouth College
deeision, but it is contradictory to it.

Founder and our fourth Chief Justice John Marshall wrote:

A corporation is an artificial being, invisible, intangible, and existing only in contemplation of law. Being a
creature of law, it possesses only those properties which the charter of its creation confers upon it, either
expressly, or as incidental to its very existence. These are such as are supposed best calculated to effect the
object for which it was created. Among the most important are immortality, and, if the expression may be
allowed, individuality; properties, by which a perpetual succession of many persons are considered the same,
and may act as a single individual.

In other words, Justice Marshall's written opinion supports the principle that corporations may act and speak as any
individual may, and the opinion notes that legislatures Iack the power to take away "vested” rights. The position that follows
from Justice Stevens' must be that First Amendment rights are not vested. That is as dangerous a judicial notion as any 1
know.

Perhaps an even more radical and equaily dangerous statement in the liberals' dissent is that "every corporate activity .. rest

{s] entirely in a concession of the sovereign," and therefore could be "comprehensively regulated in the service of the public
welfare.” As I mentioned earlier, the opinion in Trustees of Dartmouth College makes the clear distinction between private

http://www.americanthinker.com/printpage/?url=http://www.americanthinker.com/2010/01/... 2/1/2010
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corporations versus public (or civic) corporations such as cities and townships. Justice Stevens' language is pulled from the
description of public corporations found in Trustees of Dartmouth College.

1 do not know whether Justice Stevens' intent in failing to acknowledge this important distinction between private and public
corporations was to influence more than just restrictions on First Amendment rights. The Marshall court makes clear,
however, that government may not intrude on private corporations the way it may on public ones, and it must respect the
private nature of private corporations even when their purposes may be for the public benefit. That may be just horribly
incompetent lawyering on Justice Stevens' part (although the other three liberal justices signed onto his dissenting opinion).

1 can, however, guarantee this: Left-wing and government lawyers will glom onto that language to attempt to justify the
most invasive intrusions into corporations -- including nonprofits -- and their First Amendment, property, and other rights.
That is why it is important to expose Justice Stevens' etror now, before it becomes incorporated into our jurisprudence by
mistake or design.

Justice Stevens also writes about the "unique role played by the institutional press in sustaining the public debate." Justice
Scalia's concurrence with the majority opinion helps expose the fallacy of Justice Stevens' First Amendment favoritism and
bias. In footnote 6 to his opinion, Justice Scalia writes, "It is passing strange to interpret the phrase ‘the freedom of speech,
or of the press' to mean, not everyone's right to speak or publish, but rather everyone's right to speak or the institutional
press's right to publish.”

"Liberty of the press," he continues (and 1 omit the cite), "in civil policy, is the free right of publishing books, pamphlets, or
papers without previous restraint; or the unrestrained right which every citizen enjoys of publishing his thoughts and
opinions, subject only to punishment for publishing what is pernicious to morals or to the peace of the state.”

Tustice Scalia notes correctly that the freedom of the press -- i.e., the freedom to publish one's thoughts -- rests with each
individual. It is not a right reserved to some professional society. It strikes me as of no small inconsequence that the
corporate media are among the biggest whiners about Citizens United. They are rapidly losing the artificial monopoly,
created in part by Congress and in part by the courts, but not by the First Amendment, on the protections afforded under the
freedom of the press.

Justice Stevens, in his footnote 16, sums it up best: "We do not share [the majority's] view of the First Amendment." That
may be the most accurate staternent in his dissenting opinion.

(Excerpted from a speech to be delivered at the January 29-31 Leadership Tea Party Class, Dallas, Texas.)

Page Printed from: http://www.americanthinker.com/2010/01/a_dangerous_dissent_on_citizen.htm! at February 01,
2010 - 09:22:27 AM CST
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Citizens United, Shareholder Rights, and Free Speech: Restoring the Primacy of Politics to the
First Amendment

By Bradley A. Smith, Josiah H. Blackmore ll/Shirley M. Nault Designated Professor of Law, Capital
University Law School, Columbus, Qhio; and Chairman, Center for Competitive Politics.

Last month’s Supreme Court decision in Citizens United v. Federal Election Commission is an
important step to restoring political speech to the primacy it deserves under the First Amendment.

For years, now, both outside observers such as { and members of the court, most notably
Justices Scalia and Thomas, have pointed out that the Court has been giving greater protection to such
non-political speech as internet pornography, nude dancing, and the transmission of stolen
communications than it has to core political speech. These charges, whether made in judicial opinions,
see e.g. Nixon v. Shrink Missouri Government PAC, 528 U.S. 377 {2000} (Thomas, I. dissenting} or in
public commentary have gone unanswered. It is, of course, relatively easy to defend the First
Amendment when the consequences of doing 5o seem unlikely to upset one’s own life or to have little
broad impact, see e.g. East Hartford Education Association v. Board of Education, 562 F.2d 838 (2d Cir.
1977) {upholding the right of a teacher not to wear a tie in the classroom}, than it is when upholding the
First Amendment may have major consequences for one’s own cherished political beliefs. And et us
make no mistake — there is a reason that the political left has been howling ahout Citizens United, and it
is the belief that corporate political speech will benefit causes with which they disagree. See e.g. Katie
Obradovich, Harkin: SCOTUS Ruling Benefits GOP, Des Moines Register, Jan, 21, 2010 (available at
http://blogs.desmoinesregister.com/dmr/index.php/2010/01/21/harkin-supco-rufing-benefits-gop/)
{“IT]hey want to cut corporate taxes. They want to do away with estate taxes for the wealthy...
“}quoting Senator Tom Harkin}; id. (“The legislation ! introduced today will prevent the Wall Street
corporations ... from turning around and pouring that same money into candidates that wili prevent
financial regulation on their industry.”) {(quoting Leonard Boswell, D-ta}; Paul Abrams, Supreme Court to
Hand Government to Republicans, Again, Huffington Post, Dec. 17, 2009 (available at
http://www.huffingtonpost.com/paul-abrams/supreme-court-to-hand-gov_b 395239.html)
{complaining that overruling ban on corporate speech will “gut” healthcare reform, prevent financial
regulation or “breaking up” of banks, end subsidies for “clean energy,” result in tax cuts, end regulation
of business; return prayer to schools, end abortion rights, and result in “perpetual war.”} ; leff Zeleny,
Political Fallout From Supreme Court Ruling, New York Times, Jan. 21, 2010 (available at
http://thecaucus.blogs.nytimes.com/2010/01/21/political-fallout-from-the-supreme-court-ruling/} {“It is
a major victory for big oil, Wall Street banks, health insurance companies and the other powerful
interests that marshal their power every day in Washington to drown out the voices of everyday
Americans.”) {quoting President Obama).

In fact, the Supreme Court had to rule in favor of Citizens United, and what is remarkable is not
that it did, but that four Justices dissented. Remember, the government’s position in the case was that
under the Constitution, it had the power to ban the distribution of books through Kindle; to prohibit
political movies from being distributed by video on demand technology; to prevent Simon & Schuster
from publishing, or Barnes & Noble from selling, a 500 page book with even one sentence of candidate
advocacy; or to prevent a union from hiring a writer to author a book about the benefits to working
Americans of the Obama agenda. For all the outrage about this opinion, | have yet to hear anybody
seriously defend that result. The fact that not one of the dissenters could find a middie ground on whict
to concur in the judgment suggests that the majority was correct —this case was all or nothing. Far from
being activist, the majority reached the only fogical conclusion. The dissenters were the activists here,
prepared to enforce an interpretation of the First Amendment wholly foreign to most Americans.
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In his critique of the decision here at SCOTUS Blog, Professor Tribe avoids the hysteria that has
taken over much of the left. While there is no doubt that this decision is important and will result in
more public political speech (which | believe is a good thing), Professor Tribe notes that fears of an
“overwhelming flood” of corporate political spending are overblown. Professor Tribe correctly points
out that before Citizens United, 26 states already allowed unlimited corporate spending in elections (and
two more allowed limited corporate spending), and these states, representing over 60 percent of the
nation’s population, were not overwhelmed by corporate or union spending in state elections.
Moreover, they include the top five rated states in Governing Magazine’s rating of the best governed
states (Utah, Virginia, Washington, Delaware and Georgia). Furthermore, prior to the McCain-Feingold
Act of 2002, corporations could fund “issue ads,” hard hitting ads that discussed candidates and issues
but stopped short of asking citizens to vote in any particular way. in defending McCain-Feingold in the
Courts, reformers had argued vociferously that these “issue ads” were no different in effect from the
“express advocacy” ads the Citizens United Court ruled corporations have a right to make, and the Court
had expressly adopted that view in McConnell v. FEC. If that is true, then the change in the law is
merely, as a practical matter, back to the status quo of the 1980s and 1990s. While many people do not
like that change; it is difficult to argue that elections improved, or special interest influence declined,
during the seven year reign of McCain-Feingold.

Nevertheless, Professor Tribe joins the chorus of those who seem to assume that Congress must
“do something” about Citizens United. And here, the arguments have taken a curious twist.

The new rallying cry seems to be a combination of simultaneously attacking shareholder rights
while claiming to defend them. The attack on shareholders rights comes in the form of claims, voiced by
Justice Stevens in his interminably long dissent, by Justice Sotomayor at oral argument, and by
numerous liberal commentators, that corporations really have no rights, since they are “creatures of the
state.” In dissent, Stevens pulled a quote from the great Chief Justice John Marshall, “A corporation is
an artificial being, invisible, intangible, and existing only in contemplation of law. Being the mere
creature of law, it possesses only those properties which the charter of its creation confers upon it.”
(quoting Dartmouth College v. Woodward, 17 U.S. 518 (1819). Never mind that Justice Marshall found
that the corporation did have constitutional rights — Stevens uses Marshall to argue that it does not.

Here again, Stevens reveals the radical, activist position of the dissenters. For well over 100
years, it has been recognized that corporations possess constitutional rights as “persons.” Few of us, for
example, would endorse the proposition that a corporation could have its property seized {i.e., the
property of the natural persons who are its shareholders) without due process. While corporations do
not have the abhility to exercise, as corporations, all Constitutional rights, they have long been recognized
as able to assert constitutional rights where doing so is necessary to preserve the rights of the corporate
members or shareholders. Thus, where a corporation asserts a right to speak, it is really the members of
the corporation asserting a right to associate and to speak as a group. That is why corporations possess
First Amendment rights {as opposed to the Fifth Amendment right against self-incrimination, or the right
to vote, which are only exercised on an individual basis, not through association in the group).

If Stevens and the others who joined his opinion are serious in thinking that corporations have
no rights other than those granted {at whim, apparently) by the state, they are perhaps the most radical
group of justices we have ever seen, prepared to overturn hundreds of precedents from the nation’s
earliest days to the present.
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At the same time that the dissenters launch this remarkable assault on shareholder rights, they
claim to be defending the rights of shareholders. This schizophrenic position seems to be the result of
schizophrenic beliefs about a subsidiary issue. The desire to “do something,” as we have seen, comes
about precisely from the belief that corporations, when engaging in political participation, will focus
solely on turning a profit for their shareholders, see Citizens United (Stevens, J., concurring){citing brief
of American Independent Business Alliance as amicus curiae). This is the quid pro quo rationale that has
long undergirded campaign finance restrictions, see Buckley v. Valeo, 424 U.S. 1 {1976), and even the
“corrosion” rationale behind the now overruled Austin v. Michigan Chamber of Commerce: corporations
will attempt to influence public policy solely to gain undue favors that enrich their shareholders, and
that is a bad thing. Yet now, we are told that corporate spending must be limited to protect those same
shareholders from, in Professor Tribe’s words, corporations “squandering their property in federal
elections.” Thus, corporate spending on politics must be limited because corporations (uniike
individuals?} seek to promote policies that will maximize their benefits to the corporation, but must be
restricted because in doing so they are “squandering” corporate resources. The two propositions do not
work in tandem.

if corporate shareholder rights are really at issue, then the problem really arises when managers
spend corporate funds in ways not intended to boost corporate profits. This is an implied critique of
Citizens United when critics attack corporate managers as “spending other people’s money.” But even if
this is true, this is a question not of campaign finance law, but of corporate law. What is really under
attack here is the business judgment rule. If the business judgment rule is the problem, corporate
political spending is the least of our worries. Even before McCain-Feingold, Fortune 500 companies
spent roughly ten times as much money on lobbying as on campaign expenditures. Must shareholders
approve all lobbying in advance? (And, from the public interest side, is it better if corporations seek to
exercise influence by lobbying lawmakers rather than lobbying the public, through campaign spending?).
Furthermore, these companies give away roughly ten times as much money as they spend on lobbying.
These donations can go not only to such causes as United Way or the local Opera, which many
shareholders might not like, but to controversial “political” charities, including groups such as the
Brennan Center for Justice (which has long received corporate contributions to support its crusade for
campaign finance reform, without ever expressing concern for whether the shareholders were in
agreement with its agenda), Planned Parenthood, and even the Boy Scouts, once non-controversial but
now a fightning rod for gay rights organizations (which, themselves, are sometimes controversial
recipients of corporate charity). Many corporations voluntarily support affirmative action, even though
many shareholders disagree with such policies. The managers do this under the business judgment rule.
Similarly, managers may decide to increase poliution within legal limits in order to boost profits, though
some shareholders would prefer they do not — or they may decide to make a voluntary reduction in
pollution at some cost in profitability, even though some shareholders would prefer that they do not.
Or corporations may run product ads suggesting that competitors are not treating their customers fairly,
leading some shareholders to fear that the long-term effects of such ads will be to turn public opinion in
favor of industry-wide regulation that will harm the corporation’s own profitability. But these types of
decisions are all made under the business judgment rule.

Corporate scholars have long wrestled with the scope of the business judgment rule ~indeed, it
may be fair to say that there is no more vexing issue in corporate law than the question of how to have
efficient corporate governance while preventing officers and managers from betraying their duties to
shareholders. But that is precisely why it would be a huge mistake to make a radical assault on long
considered issues of corporate law due to a short term populist panic about corporate political
spending, which is a miniscule portion of what any for-profit corporation does.
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Meanwhile, the various specific solutions posed also indicate a certain schizophrenia. For
example, Professor Tribe, having argued that shareholders must be protected from resources being
“squandered” on political ads, seeks added disclosure on corporate ads. He argues that “the impact of a
campaign ad, whether in the form of a thirty-second spot or an extended production, would be cut
down to size if it had to be (accurately) presented as a self-interested attempt by big pharma or by a
cigarette or oil company or a bank holding company or hedge fund to influence the outcome of a
candidate election for the benefit of the sponsoring company’s bottom line rather than masquerading
behind a veil of public-spiritedness.” But if the concern is really for shareholders, shoutdn’t we want the
corporate spending to be done as effectively as possible, with as much impact as possible? Why would
we limit that? {And as an aside, since when do most politicians, or individual voters, forthrightly declare
that they simply want more stuff from the government, rather than hiding behind the “public interest?”}

Professor Tribe says that the idea is not “to suppress political speech,” but in fact that is exactly
the idea. He makes a series of proposals specifically designed to suppress political speech. For example,
he wants ali corporate political ads to feature the name of the corporation’s CEO and the percentage of
its treasury spent on the ad. But of what benefit would any of that be to the fistening public? The
apparent goal is simply to discourage speech. Moreover, he proposes making corporate executives
personally liable for treble damages and attorneys fees as a “deterrence” to spending corporate dollars
on political activity. The basis of such claims would be a “federal cause of action for corporate waste.”
This would either be toothless, simply relying on the manager’s claims of good faith, or would result in
hindsight second guessing by prosecutors, minority shareholders, and juries as to whether the
corporation could show specific quid pro quo benefits from its political involvement - exactly the thing
that campaign finance reformers have long argued should be prevented, not required, when
corporations engage in politics.

The Jack of wisdom in these proposals is illustrated by the fact that there is no evidence that any
substantial percentage of decisions on corporate political spending are in fact opposed by shareholder
majorities. It seems more likely that the opposite is true. These proposals are clearly intended to make
it much harder, if not impossible, for the shareholder majority to support its own best interests {which,
again, the reformers seem to presume is contrary to the policy preferences of the reformers), in the
name of shareholder rights. It is hard to defend any of this as a victory for shareholder rights, rather
than an effort to silence voices that the silencers seem to assume they will not like.

In summary, lacking a rationale for the corporate speech ban that can withstand even rational
basis First Amendment analysis, opponents of corporate political speech are making a series of
contradictory arguments, both underinciusive and overinclusive in their scope, in the name of
shareholder rights, with the specific intent of hindering corporate speech by majority shareholders.

Finally and unfortunately, at this stage no discussion of Citizens United can be complete without
addressing the question of foreign corporations engaging in political spending. Of course, no one
seriously believes that the ban on corporate spending was enacted to prevent foreign corporations from
engaging in spending, as opposed to ail corporations, nor did the government defend the statute on that
grounds, but even if we take that argument in good faith, it makes little sense. First, a separate and very
broad provision of the faw clearly bans all foreign nationals from participating financially in any U.S.
election, from dog catcher to president. it is true that U.S. subsidiaries of foreign owned corporations
could spend money in an election (just as they were able to do in 28 states before Citizens United), but
even to do that the subsidiary must be U.S. incorporated and U.S. headquartered, and must make
expenditures from funds earned in the United States. So a foreign corporation could not simply run
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money into the company to then make expenditures. Furthermore, no foreign national can be involved,
directly or indirectly, in any way, in decisions to spend, or on how to spend, any funds for political
purposes. So to address one hypothetical | have heard, it would be a violation of the law for a Saudi
billionaire to suggest to the U.S. citizens making decisions that the U.S. subsidiary spend money in an
election. And finally, note that these U.S. subsidiaries are already eligible to spend unlimited sums on
lobbying congress or on promoting or opposing state ballot measures. Additionally, these U.S.
subsidiaries already have, and have long had, the right to create and pay the expenses for corporate
Political Action Committees, which can not.only spend on political races without limit, but can
contribute directly to candidates. The horror stories about foreign corporations simply illustrate, again,
how weak are the both the First Amendment and broader Constitutional arguments against the Court’s
ruling in Citizens United.

Citizens United is important not because it will lead to a flood of corporate and union spending
in political races, but because it re-establishes a core principle of First Amendment law, which is that the
government cannot he in the business of discriminating against U.S. citizens engaged in political activity
simply because of the organizational form of their engagement. But even if it should lead to a flood of
corporate spending, the alternative endorsed by the government and the dissenting justices on the
Supreme Court —an America where the government could ban political books and movies ~ is clearly far
worse.
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Introduction

On Jan. 21, 2010, the U.S. Supreme Court handed down its ruling in Citizens United v.
Federal Election Commission, dramatically altering the campaign finance landscape for federal
candidates. Previously silenced, incorporated businesses and unions as well as many advocacy
organizations and trade associations will be able to spend money directly from their general
treasuries advocating the election or defeat of federal candidates.

While the full impact of this ruling will be unknown for several years, there is little doubt
that the ruling in Citizens United places candidates and political parties at a distinct disadvantage
to incorporated entities that wish to spend independently. While candidates and political
commiftees remain limited in their ability to raise funds to communicate their message,
incorporated entities face no such Jimit.

This unlevel playing field was noted by Supreme Court Justice Breyer during oral
arguments, when he observed that “...the country [would be} in a situation where corporations
and trade unions can spend as much as they want... but political parties couldn’t... {and]
therefore, the group that is charged with responsibility of building a platform that will appeal to a
majority of Americans is limited, but the groups that have particular interests, like corporations
or trade unions, can spend as much as they want...”

In After Citizens United: A Moderate, Modern Agenda for Campaign Reform, the Center
for Competitive Politics proposes a modest agenda of six proposals that will help to put
candidates and parties closer to a level playing field with individuals and corporations engaged in
independent expenditures.

We believe these modest steps towards reform can attract broad, bipartisan support
because they do not dramatically alter the current system. Many simply update decades-old laws
that have failed to keep up with the times, while others allow more Americans to contribute and
to give to more candidates.

1t is our hope at the Center for Competitive Politics that this reform agenda will not only
lead to more modern system of campaign finance regulation that shows greater respect for the
First Amendment, but that it will also spur elected officials and the public to re-examine the
fundamental premises on which current regulations and restrictions on political speech rest. We
are confident that such a re-examination will lead to a better understanding of the First
Amendment, and ultimately to further liberalization of speech regulations.

Brad Smith, Chairman Sean Parnell, President
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p.2
1. Remove Limits on Coordinated Party Spending

Under Buckley v. Valeo, individuals and organizations have a right to engage in unlimited
spending if they do so independent of a candidate's campaign. In Colorado Republican Federal
Campaign Committee v. Federal Election Commission (“Colorado 17), the Supreme Court
clarified that this right extends to political parties. And, of course, in Citizens United the Court
has now held that incorporated entities including businesses, unions, and trade associations have
the right to draw on an unlimited amount of funds for independent expenditures,

At the same time, the law still limits how much political parties can spend in coordination
with their candidates, a limitation upheld by the Supreme Court in Federal Election Commission
v. Colorado Republican Federal Campaign Committee (*Colorado 117).

The odd result of these cases is to drive a wedge between parties and candidates. Parties
can spend unlimited sums to help their candidates, but only if they do so independently of the
candidates —— that is, without sharing information on the candidate’s strengths and weaknesses,
strategies, plans, poiling data, and so forth. Prior to McCain-Feingold, this dichotomy might have
made some type of sense, in that parties could accept and spend “soft” money — unregulated
funds — to support candidates so long as they avoided “express advocacy” in spending their
dolars. Therefore, “soft money” could be spent independently and hard money could be spent in
coordination with the candidate.

Since McCain-Feingold, however, national politieal parties are prohibited from accepting
any unregulated contributions. Thus, all party spending is “hard” — regulated and limited,
money. There would seem to be no purpose in any longer limiting the ability of political parties
to spend unlimited “hard” money in coordination with a campaign. Eliminating this barrier is
unlikely to lead to any added spending — it would merely allow parties and candidates to do
what parties and candidates ought to do: work together to gain election, and to spend money on
the races they deemn most important,

Beyond removing a needless barrier that raises the costs of campaigning, allowing parties
and candidates to work together may actually increase accountability and confidence in the
system. For example, in 2006, when some observers cafled on Tennessee Republican Senate
candidate Bob Corker to denounce certain ads about his opporent being run by the National
Republican Senatorial Committee, Corker had to say ~— truthfully — that he had nothing to do
with the ads (nor could he have under the coordination restrictions).

Because most citizens simply do not believe that a candidate cannot somehow instruct his
party on advertising, cynicism among the voting public increases when they are eorrectly told
candidates cannot legally ask their own party to stop running a specific ad.
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2.

Restore Tax Credits for Small Contributions

Prior to the federal tax reform of 1986, taxpayers received a tax credit for political
contributions up to $50, or $100 on a joint return. Adjusted for 1978 dollars (the last time
Congress adjusted the amounts) it would today be approximately $165, or $330 on a joint return,

Restoring the tax credit at these levels would increase the pool of small donations
available to candidates, which would make it easier to raise funds and reduce time spent
fundraising. In addition, a tax credit might encourage more people to become involved in the
political process and could do far more than contribution limits to restore faith in government.

. Adjust Contribution Limits for Inflation, Including the Aggregate Limits

The McCain-Feingold bill doubled individual limits on giving to candidates and indexed
them for inflation. This increase, however, accounted for barely half of the loss in value of
coniributions since the limits were first enacted in 1974. Moreover, other limits were not in-
creased at all.

Had ali contribution limits been increased with inflation since their enactment in 1974, by
the time McCain-Feingold was passed in 2002 the limit for an individual to contribute to a
campaign would have been approximately $3,650. The limit for PACs, both what an individual
can contribute to a PAC and what the PAC can contribute to a candidate, would have been
approximately $18,250.

Similarly, the aggregate limit for an individual in a two year election cycle would have
been in excess of $180,000, up from the $50,000 allowed at that time by the law. McCain-
Feingold partially redressed the problem, raising the aggregate limit over a two year election
cycle to $95,000 and adjusting it for inflation, but this made up a bit less than half the deficit that
had been created by the simple lapse of time.

Individual contributions to political parties show a similar story. Originally set at $20,000
per year, the limits werc modestly raised and indexed for inflation in 2002. The annual limit on
contributions to political parties is currently only $30,400, while it would be closer to $87,760
had it been indexed to inflation in 1974,

Much of the “soft money” probiem that served as the justification for McCain-Feingold was, in
reality, a hard money problem, created by contribution fimits that were unadjusted for inflation,
Jet alone population growth. By adjusting the contribution limits for inflation to match the
original amounts set in 1974, much of the political funding that was first called “soft money” and
that has since flowed to 527 and 501(c)4 groups to escape the low limits would instead flow back
into candidates and political parties.
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Restoring the original buying power of the 1974 contribution limits would also have the
effect of reducing the demands on candidate time for fundraising while also providing a boost to
lesser-known candidates who would be helped by higher limits. It is worth noting that in 2004, a
previously little-known state senator from Illinois was able to build an effective campaign
organization in his race for U.S. Senate in part because of the higher contribution limits he
operated under thanks to the so-called “Millionaires Amendment” (since struck down by the U.S.
Supreme Court in Davis v. Federal Election Commission). Four years later, of course, that
relatively unknown state senator was elected President of the United States.

Higher contribution limits also address what many regard as the problem of self-funding
candidates. While a candidate’s wealth does not increase relative to contribution limits, the
ability of non-wealthy opponents to raisc funds to remain competitive would significantly
increase.

Permit Independent Solicitation and Facilitation of Contribution to PACs

Congress should allow new groups making use of new technologies more leeway than
they already enjoy under the Federal Election Campaign Act to empower existing PACs and
small donors.

Currently, connected PACs are permitted to solicit contributions from a restricted class of
potential donors, such as corporate executives, union members, or donors to a citizen group.
Although they may not solicit contributions outside of their restricted class, they are permitted to
accept them if someone wishes to donate.

ActBlue is a non-connected political committee that was forined to enable individuals,
local groups, and national organizations to raise funds for Democratic candidates of their choice.
ActBlue-—which has its counterparts on the Republican side of the political spectrum—serves
primarily as a conduit for contributions earmarked for Democratic candidates and political party
committees. ActBlue lists Democratic candidates’ campaign committees on its website, and it
solicits contributions designated for those committees on its website’s blog and fundraising
pages. Viewers may make a contribution designated for a listed campaign committee through
ActBlue’s website.

ActBlue has in the past sought permission from the Federal Election Comnission to
solicit funds for the separate segregated funds {PACs) of corporations, labor unions, and
associations. This request was largely denied by the Federal Election Commission, although the
statutory language does not specifically bar what ActBlue wished to do.

PACs represent an opportunity for citizens to join together and associate themselves with
their fellow citizens on specific interests and issues, and to speak with one voice through direct
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contributions as well as through independent or eoordinated expenditures. Expanding the
potential sources of contributions for PACs without upsetting the prohibition on the use of
corporate or union treasury funds to solicit beyond the restricted class would add yet another
strong voice to the political process.

To strengthen the ability of PACs to compete with unlimited independent expenditures,
Congress should clarify the laws regarding separate segregated funds and solicitation of
restricted classes by allowing registered political committees that serve as conduits for other
political committees to solicit contributions on behalf of the separate scgregated funds of
corporations, labor unions, and other associations.

Adjust Disclosure Thresholds for Inflation

Disclosure, according to the Supreme Court, helps to prevent corruption or its appearance
by shedding sunlight on the money supporting candidates. It also can provide voters with helpful
voting cues. The donations of interest groups and knowledgeable contributors may send signals
to voters at large as to which candidates are worthy of support. And disclosure does not directly
limit one’s ability to speak. For these reasons, disclosure of contributions and expenditures is one
part of the law on which most observers agree.

Disclosure is not, however, without its costs. Foremost among them is invasion of
privacy. There are many reasons why people might wish to give anonymously. Some persons,
for example, would not want their contributions to the Log Cabin Republicans, an organization
of gay Republicans, to be disclosed publicly. Others will prefer to give anonymously in order to
avoid retaliations by vengeful politicians. As John McCain himself argued in urging his
colleagues to pass the McCain-Feingold law, many people will choose not to speak — and
especially not to criticize incumbent lawmakers -~ if faced with disclosure.

Asswning that some disclosure of campaign contributions is worth these costs, we must
still consider the level of disclosure. The Federal Election Campaign Act’s (FECA) thresholds
for reporting individual donors and independent expenditures have not been adjusted since 1979,
As a result, these thresholds, low when enacted, are ridiculously low now: $200 and 3250,
respectively. It is absurd to believe that donations and expenditures of $200 to $250 pose a
danger of corruption and undue influence in the political process. If these numbers had merely
kept up with inflation, the threshold on disclosure of individual contributions would now be
approximately $600, and the limit on the disclosure of independent expenditures would now be
approximately $750.

Beyond the costs in privacy, mandatory disclosure at low levels mnay actually decrease whatever
utility disclosure generally has. These small donations fill page after page in the reports of any
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major campaign, making it more difficult and time-consuming to find large donors that may in
fact provide “voting cues” to the broader public.

The extensive Tcporting of small contributions also increases the administrative burden
on campaigns of reporting. This both raises the costs of campaigning and places the heaviest
burden on small, grassroots campaigns, and on campaigns that rely more on small donors —
curious results for the “reform™ community to support.

Finally, raising the disclosure threshold may increase the number of Americans willing to
contribute more than $200 to candidates, or even contribute at all, once they know their
contribution will not become public knowledge and potentially subject them to retaliation.

Adjusting disclosure limits for inflation, as has already been partially done for
contributions, would be a modest measure that would pose no danger of corruption and that
would have a salutary effect on the system and the privacy rights of individuals, and potentially
increase the funds available to candidates who must compete against unlimited independent
expenditures in the post-Citizens United world,

Abolish the Prohibition on Corporate and Union Contributions

Today's corporate world is far different than it was in 1907 when the Tillman Aet was
enacted into law. It is difficult to see how banning contributions by advocacy groups — whether
major organizations formed specifically to promote certain national issucs, such as NARAL Pro-
Choiee America or the National Rifle Association -— unleashes “great aggregations of wealth”
into our politics. It is even more difficult to see how banning contributions from community
groups, regional chambers of cominerce, local unions, and local businesses does so.

Lifting the outright ban on corporate contributions does not mean permitting unlimited
contributions. Corporate contributions could have the same limits imposcd as individual or PAC
contributions currently do, including aggregate caps and provisions to ensure that corporate
subsidiaries aren’t able to evade the cap. The advantages of doing this would be many.

First, operating a PAC is expensive. Many corporations and small trade associations
spend as much money operating their PACs as those PACs actually spend on politics. But there
are definite economies of scale, so that the expense of complying with PAC regulation tends to
favor larger enterprises. Indeed, for many small corporations, the cost of maintaining a PAC and
soliciting contributions is not worth the benefit. The same, of course, applies to unions -— the
repeal would favor $mall union locals. Current complex reporting requirements could be
replaced by a simple statement of contributions at a reasonable point before any election.
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The egalitarian effect here would not only come in contributions. Indeed, primarily it
would come in the ability of smaller corporations and unions to host candidates and allow
candidates to meet with employees and members. Present law blankets such activity, once
common, with a web of restrictions and prohibitions. However, a corporation with a large PAC
can pay for such activities through the PAC and thereby avoid this added regulation. Smaller
businesses cannot, Not only would abolishing the PAC requirement favor smaller businesses,
unions, and advocacy groups, it would promote more opportunities for direct worker-candidate
interaction.

The Tillman Act also failed to foresee the rise of subchapter-S corporations (S-corp),
which are in many cases, and perhaps in most, small businesses owned by a single individual or
family. Owners of S-corps often send contributions to candidates from their company accounts,
thinking of themselves as small-business owners and not corporations. This causes campaigns to
have to retumn the contribution and explain to would-be contributors that they need to send a
personal check instead, which typically means the business owner transfers money from their
business account to their personal account, then writes the check using essentially the same
funds. Allowing corporate contributions would end the confusion and hassie associated with S-
corps.

Another advantage of abolishing the PAC requirement would come in streamlined
enforcement. The complete ban on corporate and union contributions means that a violation
occurs when the first dollar is spent. The FEC has detailed rules that prohibit, for example,
corporate lobbyists from even touching personal checks written to candidates by corporate
executives, or that make it illegal for a secretary in a corporation or union office to type a note
from an officer to a colleague, urging the latter to make a contribution. These regulations could
be largely scrapped, and the minor complaints that come with them flushed out of the system,
simply by allowing some minimal level of corporate and union expenditurc.

It will be said in some quarters that allowing corporations to spend funds for political
activity directly from corporate treasuries is unfair to shareholders, but this argument does not
hold water. Corporations are free to use shareholder funds now for any number of things, in-
cluding activities with political overtones that many shareholders may oppose. This includes
Jobbying, something nearly all large corporations and many smaller engage in.

For example, a corporation may support the Boy Scouts, which some oppose because of
their stance on homosexuality; or it may support Planned Parenthood, which some oppose
because of its advocacy of abortion rights. These matters are traditional questions of corporate
governance. They arc not the province of campaign finance laws.

It should also be noted that replacing the ban on corporate and union contributions with
reasonable limits would be harmonious with the Buckley v. Valeo admonition that the legitimate




98

p.9

constitutional purpose of limitations is to prevent corruption. It is hard to believe that a
contribution from the treasury of a small business is any more “cotrupting” than a contribution
from a corporate PAC or from the CEO of a Fortune 500 company.

Over 30 states currently allow some corporate contributions. These states include Utah
and Virginia, which allow unlimited corporate contributions, and were recently nained among
the best-governed states in America by the Pew-funded Governing Magazine. There is no
cvidence that states that allow corporate contributions in state races are more “corrupt” or less
well governed than other states.

Finally, in an era in which incorporated entities are now free to engage in unlimited
independent advocacy, allowing direct contributions would provide businesses, unions, advocacy
groups, and trade associations an alternate option to support or oppose specific candidates.
Rather than engaging in independent expenditures or contribute to a 527 or 501(c) organization,
an incorporated entity might instead chose to contribute directly to a candidate or political party.
This would be particularly beneficial for smaller entities, which might not have the funds or
sophistication to mount an effective independent expenditure campaign,

Conclusion

Candidates for federal office in 2010 and beyond face a dramatically different campaign
environment than that of 2008. Incorporated entities, including for-profit companies, unions,
trade and professional associations, and advocacy groups are now free to conduct unlimited
independent expenditure campaigns urging the election or defeat of specific candidates.

This new freedom for independent groups comes at a tinle when candidates, political
parties, and PACs are limited to a greater extent than ever before in their own fundraising. Our
proposals aim to modernize elements of the campaign finance system while removing some of
the limits that put candidates, parties, and PACs at a disadvantage, while not fundamentally
altering the general regulatory system that Congress has set in place over the last 35 years.

The six reforms offered here offer the best hope for candidates hoping to compete in the
new campaign environment. Because of the modest nature of these reforms, we believe that
bipartisan support in Congress and even the support of many in the pro-regulation community
can be had for some if not all of these proposals. Restoring and enhancing the ability of
candidates to effectively communicate their message to voters in a post-Citizens United world
will improve our election process, and help to sustain the competitive balance vital to our
democratic republic.
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Summary for Policymakers

Remove Limits on Coordinated Party Spending
a, Since all party spending is hard money, or regulated money, there is no purpose in limiting

party expenditures in coordination with a campaign.
b. This will allow parties and candidates to do what they ought to do — work together to gain
election, and also increase accountability.

Restore Tax Credits for Small Contributions

a. Restoring tax credits on small contributions would dramatically increase the pool of smalt
donations available to candidates, making it easier to raise funds and reduce time spent
fundraising.

b. It would encourage more citizens to become involved in the political process and could do
more than contribution limits in restoring faith in government.

Increase Contribution Limits. Including Aggregate Contribution Limits
a. Increasing contribution limits would reduee the need for large donors to give to 527 and

501(c)3 organizations.
b. It would free up candidate time from fundraising, because fewer large donors would need to
be solicited.

Permit Independent Solicitation and Facilitation of Contributions to PACs
a. Enabling more contributions to PACs beyond their restricted class would permit for more

participation by citizens in the political process, allowing them to contribute regulated dollars
directly to causes they support.
b. Promotes more opportunities for direct interaction between workers and candidates.

Increase Disclosure Threshold

a. Adjusting the threshold for disclosure for inflation back to 1979 would respect donor privacy
and allow the focus to be on large contributions.

b. Campaigns would shed the administrative burden of disclosing contributions that are in no
way corrupting, lifting the burden on campaigns and grassroots groups that rely on small
donations.

Abolish the Prohibition on Corporate and Union Contributions
a. Repealing the corporate and union ban in favor of allowing direct corporate and union
contributions, subject to limits, would reduce the need to fund independent expenditures or

give to 527 and 501(c) organizations.

b. Promotes more opportunities for direct interaction between workers and candidates.

c. Streamlines enforcement by weeding out minor complaints from the system while allowing
people to focus on larger donations.
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Executive Summary

The 5 to 4 Supreme Court decision in the Citizens United case declaring unconstitutional
the ban on corporate expenditures in federal campaigns is the most radical and destructive
campaign finance decision in the Court’s history.

It is fair to say, as Justice Stevens does in his dissent, that this case was brought by the
Justices themselves. It is also fair to say, as Justice Stevens does in his dissent, that “the only
relevant thing that has changed” since the Austin (1990) and McConnell (2003) Supreme Court
decisions upholding the corporate campaign spending ban “is the composition of this Court.
Today’s ruling thus strikes at the vitals of stare decisis....”

The dissent in Citizens United by Justice Stevens is a majority opinion-in-waiting. One
day the Citizens United decision will be given the same kind of deference and respect by a new
majority of the Court that the current Supreme Court majority gave to the Austin and McConnell
decisions; that is to say, none.

The Citizens United decision represents an enormous transfer of power in our country
from citizens to corporations. It opens the door to the use of the immense aggregate wealth of
corporations to directly influence federal elections and, thereby, government decisions for the
first time in more than a century.

Under this decision, insurance companies, banks, drug companies, energy companies and
the like, and their trade associations, will each be free to run multimillion dollar campaigns to
elect or defeat federal officeholders, depending on whether the ofticeholders voted right or
wrong on issues of importance to the corporations and trade associations.

Members of Congress will have a sword of Damocles hanging over their heads. A
“wrong” vote by a Member on an issue of great importance to major corporations or trade
associations could trigger multimillion dollar campaigns by the corporations and trade
associations to defeat the Member. And Members would be forced to consider this consequence
repeatedly in deciding how to vote on legislation. Although not expressly addressed by the
Court’s opinion, under the Court’s reasoning, labor unions also have been freed up to use their
treasury funds for these purposes, although their resources are dwarfed by corporate resources.

Democracy 21 believes it is essential for Congress to move swiftly to enact legislation to
mitigate the enormous damage done by the decision. The organizing principles for such
legislation should be to advance legislation that directly responds to the impact of this decision,
that can promptly pass the Senate and the House and that can be enacted in time to be effective
for the 2010 congressional elections.

We believe Congress should focus on enacting the following provisions to respond
directly to the Citizens United decision: new disclosure rules for corporations and labor unions;
a provision to close the Citizens United created loophole for foreign interests to participate in
federal elections through domestically-controlled corporations; provisions to make effective the
existing Lowest Unit Rate requirements; meaningful and effective rules to define what
constitutes coordination between outside spenders and candidates and political parties; and
provisions to extend the existing government contractor pay-to-play restrictions.
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Chairman Schumer and Members of the Committee:

1 am Fred Wertheimer, the president of Democracy 21 and I appreciaie the opportunity to
testify today on the impact of the Supreme Court’s decision last month in Citizens United v.
Federal Election Commission, and on the need for an immediate legislative response by
Congress, within the confines of the decision, to limit the damage to our political system that will
result from the decision.

Democracy 21 is a nonpartisan, nonprofit organization which supports the nation’s
campaign finance laws as essential to protect against corruption and the appearance of corruption
in the political process and to provide for fair elections. I have worked on campaign finance
issues and reforms since 1971.

The 5 to 4 Supreme Court decision in the Citizens United case declaring unconstitutional
the ban on corporate expenditures in federal campaigns is the most radical and destructive
campaign finance decision in the Court’s history.

The Citizens United decision represents an enormous transfer of power in our country
from citizens to corporations. It opens the door to the use of the immense aggregate wealth of
corporations to directly influence federal elections and, thereby, government decisions for the
first time in more than a century.

Democracy 21 believes it is essential for Congress to move swiftly to enact legislation to
mitigate the enormous damage done by the decision. The organizing principles for such
legislation should be to advance legislation that directly responds to the impact of this decision,
that can promptly pass the Senate and the House and that can be enacted in time to be effective
for the 2010 congressional elections.

The Supreme Court has long recognized the importance and constitutionality of the role
played by campaign finance laws in preventing corruption and the appearance of corruption.

In the landmark Buckley decision, the Court stated about contribution limits:

Laws making criminal the giving and taking of bribes deal only with the most
blatant and specific attempts of those with money to influence governmental
action, And while disclosure requirements serve the many salutary purposes
discussed elsewhere in this opinion, Congress was surely entitled to conclude that
disclosure was only a partial measure and that contribution ceilings were a
necessary legislative concomitant to deal with the reality or appearance of
corruption inherent in a system permitting unlimited financial contributions, even
when the identities and of the contributors and the amounts of their contributions
are fully disclosed. (Emphasis added.)
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The Court further stated in Buckley:

Congress could legitimately conclude that the avoidance of the appearance of
improper influence ‘is also critical . . . if confidence in the system of
representative Government is not to be eroded to a disastrous extent.’

Democracy 21 supported the Bipartisan Campaign Reform Act of 2002 (BCRA), a
portion of which dealing with corporate and labor union campaign expenditures was invalidated
by the Court in the Citizens United opinion. The principal component of BCRA, the ban on soft
money contributions 1o political parties, was not involved in the Citizens United case.

In order to reach the Citizens United decision, Justice Kennedy, Chief Justice Roberts
and three of their colleagues abandoned longstanding judicial principles, judicial precedents and
judicial restraint to decide an issue which had not been raised in the case. The issue was waived
by Citizens United in the court below, was not brought to the Supreine Court by Citizens United
on appeal, and could have been avoided by resolving the case on any one of a number of
narrower grounds.

Tt is fair to say, as Justice Stevens docs in his dissent, that this case was brought by the
five Justices themselves.

Tt is also fair to say, as Justice Stevens does in his dissent, that “the only relevant thing
that has changed” since the Austin (1990) and McConnell (2003) Supreme Court decisions
upholding the corporate campaign spending ban “is the composition of this Court. Today’s ruling
thus strikes at the vitals of stare decisis....”

Disregarding all of the restraints that Justices — particularly so-called conservative
Justices — usually appeal to in the name of judicial modesty and respect for precedent, the
majority here engaged in breathtaking judicial activism to toss aside a settled national policy
established more than 100 years ago to prevent the use of corporate wealth in federal elections.

The Citizens United is decision wrong for the country, wrong for the constitution and will
not stand the test of time.

The dissent in Citizens United by Justice Stevens is a majority opinion-in-waiting.

One day the Citizens United decision will be given the same kind of deference and
respect by a new majority of the Court that the current Supreme Court majority gave to the
Austin and McConnell decisions; that is to say, none.

Until less than two weeks ago, the financing of federal elections in our country had been
limited by law to individuals and groups of individuals, functioning through PACs. The citizens
who have the right vote in our elections were also the only ones who had the right to finance the
elections.
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Prior to the Citizens United decision, corporations were prohibited from using their
corporate wealth to influence federal campaigns, whether through contributions or expenditures,
dating back to 1907 when Congress banned corporations from “directly or indirectly” making
contributions in federal elections.

The changes made in the law in 1947 only affirmed that expenditures always had been
covered by the 1907 law. I am enclosing for the record to accompany my testimony a
memorandum prepared by Democracy 21 on the history of the 1907 and 1947 laws.

Under the Citizens United decision, the immense aggregate wealth of corporations has
now been unleashed to influence federal elections and, thereby, government decisions. The
Fortune 100 companies alone had combined revenues of $13 trillion and profits of $605 billion
during the last election cycle. Although not expressly addressed by the Court’s opinion, under
the Court’s reasoning, labor unions also have been freed up to use their treasury funds for these
purposes, although their resources are dwarfed by corporate resources.

Corporations and labor union funds have been freed up to make these expenditures in,
and have the same damaging impact on, state, local and judicial elections as well.

Former Senator Chuck Hagel (R-NE) understood the enonnous stakes in the Citizens
United case and the disastrous impact striking the corporate ban would have on how our
government works. He was interviewed for an opinion piece in The Washington Post before the
decision was issued:

Chuck Hagel, the Nebraska Republican who retired from the Senate last year after
serving two terms, said in an interview that if restrictions on corporate money
were lifted, “the lobbyists and operators . . . would run wild.” Reversing the law
would magnify corporate power in society and “be an astounding blow against
good government, responsible government,” Hagel said. “We would debase the
system, so we would get to the point where we couldn't govern ourselves.”

The Citizens United decision changes the character of our elections and governance.

Under this decision, insurance companies, banks, drug companies, energy companies and
the like, and their trade associations, will each be free to run multimillion dollar campaigns to
elect or defeat federal officeholders, depending on whether the officeholders voted right or
wrong on issues of importance to the corporations and trade associations.

These campaigns, in addition to TV ad campaigns, can include direct mail campaigns,
computerized phone bank campaigns and various other efforts, all urging voters to elect or defeat
candidates. The TV ad campaigns, furthermore, are likely to often come in the form of negative
attack ads, which often occurs with independent expenditures.

Members of Congress, in effect, will have a sword of Damocles hanging over their heads.
Any “wrong” vote by a Member on an issue of great importance to major corporations or trade
associations could trigger multimillion dollar campaigns to defeat the Member. And the Member
would be forced to consider this consequence repeatedly in deciding how to vote on legislation.
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Furthermore, once major corporations and trade associations used independent campaign
expenditures to take out one or a couple of Members for voting wrong on a bill of importance to
the spenders, just the threat of such expenditures could have the same effect of influencing the
votes of other Members, without the spenders even having to make the expenditures.

As The New York Times (January 22, 2010) noted in discussing the impact of the Citizens
United case, lobbyists have gotten a new “potent weapon” to use in influencing legislative
decision making. The Times article stated: .

The Supreme Court has handed lobbyists a new weapon. A lobbyist can now tell
any elected official: if you vote wrong, my company, labor union or interest group
will spend unlimited sums explicitly advertising against your re-election.

“We have got a million we can spend advertising for you or against you —
whichever one you want,”” a lobbyist can tell lawmakers, said Lawrence M.
Noble, a lawyer at Skadden Arps in Washington and former general counsel of
the Federal Election Commission.

It would not take many examples of elections where multimillion corporate expenditures
defeat a Member of Congress, before all Members quickly learn the lesson: vote against the
corporate interest at stake in a piece of legislation and run the risk of being hit with a
multimillion dollar corporate ad campaign to defeat you. The threat of this kind of retaliatory
campaign spending, whether the threat is explicit or implicit, is likely in itself to exert an undue
and corrupting influence on legislative decision-making.

While individuals have long had the right to run independent expenditure campaigns to
elect or defeat federal candidates, opening the door to the nation’s corporations to conduct full-
blown direct expenditure campaigns to elect and defeat candidates takes us into a whole new
world. Large corporations have immense resources and the economic stakes they have in
Washington decisions are enormous. These corporations have ongoing, continuous agendas in
Washington they are trying to advance and they now have a huge new opportunity to use their
resources directly in campaigns to buy influence to advance those agendas.

Some have said that they expect Citizens United to have a modest impact on the use of
corporate funds to influence federal campaigns — either directly or through trade associations

Experience would argue otherwise.

Once it became clear that the soft money system was a way to use unlimited
contributions to buy influence over government decisions, the soft money system grew rapidly.

Political party soft money tripled from 1992 to 1996 and then doubled again by 2000. By
2002 when the system was shut down, soft money had turned into a $500 million national
scandal, with business interests accounting for the great bulk of the contributions.
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A report by Peter Stone and Bara Vaida last week in the National Journal illustrates the
dangers that lie ahead. The article, entitled “Wild West on K Street,” states:

All across town, lobbyists and campaign consultants, media consultants, and
pollsters discussed how and whether clients should take advantage of the January
21 Supreme Court decision, which ended a ban on direct spending by
corporations and unions in political elections. Business groups, increasingly
unhappy with President Obama’s agenda, are buzzing about the potential for
unleashing multimillion-dollar ad drives in the last months of the 2010 elections,
while unions are jittery about their ability to match corporate war chests.

According to the story, one Republican strategist “predicted the change would be huge.
*That decision was like a cannon — the short heard around the political world,” he said, adding
that the ruling will take Washington back to ‘the Wild, Wild West of spending money.””

The National Journal report states that a Democratic campaign strategist “theorized that
companies with fat profit margins might even look at ways to purchase Senate seats. “No
question, if you are looking at a strategy about how you buy a Senate seat, where is the cheapest
place to go? The rural states, where $5 million can buy you a Senate seat and is nothing for a
company like ExxonMobil.””

Major corporations may, at least initially, be concerned about their public image and
therefore may resist making these expenditures themselves. But under current rules, these
corporations could keep their images intact by making large donations to and through third party
groups, such as the Chamber of Commerce or other trade associations, and those intermediaries
could make the expenditures without the source of the money being made public.

According to the National Journal report:

[Republican strategist John] Feehery and others on K Street are likely to advise
their clients to direet their money to tax-exempt 501(c)(4) and 501(c)(6) trade
groups, which will now be freer to spend member money to explicitly target ads
in support or opposition of candidates. These organizations do not have to
disclose their donors.

Established business groups, such as the U.S. Chamber of Commerce, which have
become more strident about the direction that congressional Democrats and the
Obama adininistration have taken energy, financial services, and health care
reform in the past year, are seeing a big opportunity.

And wherc the economic stakes are high enough for corporations, sooner or later we can
expect to see the expenditures being made by the corporations themselves.

Further, the Citizens United opinion itself is likely to encourage corporations to exercise
their just discovered “free speech” rights by making expenditures to influence elections, even if
they have not engaged in permissible non-express advocacy spending in the past. The fact that



109

corporations are now unconstrained in mounting full fledged campaigns against Members of
Congress, and that corporate spenders no longer have to worry about the line between so-called
“issue” discussion and express advocacy or its functional equivalent, is likely to encourage an
increase in corporate electioneering spending.

Congress must respond quickly to the Citizens United decision, with legislative remedies
that address the problems caused by the decision, within the constitutional confines of the
decision, and that can be made cffective for the 2010 congressional elections.

A number of possible reforms have been publicly discussed and various bills have
already been introduced.

We believe Congress should focus on enacting the following provisions to respond
directly to the Citizens United decision: new disclosure rules for corporations and labor unions;
a provision to close the Citizens United created loophole for foreign interests to participate in
federal elections through domestically-controlled corporations; provisions to make effective the
existing Lowest Unit Rate requirements; meaningful and effective rules to define what
constitutes coordination between outside spenders and candidates and political parties; and
provisions to extend the existing government contractor pay-to-play restrictions.

New Disclosure Rules for Corporations and Labor Unions

A comerstone of the legislation to respond directly to Citizens United should be new
disclosure rules for campaign expenditures campaign expenditures and electioneering
communications by corporations and unions. This should include providing the actual sources of
the funding of these activities. 1t is important to require disclosure not only of direct spending by
corporations and unions, but also the disclosure of transfers of funds that corporation and
unions make to others to be used for campaign expenditures or electioneering communications.

The new disclosure regime should not be thwarted by the use of third party intermediaries
to hide the actual sources of the funding.

While there have been strong differences over the years about limits and prohibitions on
contributions and expenditures, there has been a general consensus in support of disclosure of
campaign activities. This has not been a partisan issue in the past and it should not be a partisan
issue today.

The Supreme Court, in Citizens United strongly affirmed by an 8 to 1 vote the
constitutionality of requiring disclosure for express advocacy expenditures, the functional
equivalent of express advocacy expenditures and electioneering communications. The latter are
defined in the campaign finance laws as any broadcast ad that refers to a candidate and is run
within 60 days of a general election and 30 days of a primary.

The Court stressed disclosure as an appropriate remedy: “With the advent of the Internet,
prompt disclosure of expenditures can provide shareholders and citizens with the information
needed to hold corporations and elected officials accountable for their positions and supporters.”
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New legislation should translate the Court’s endorsement of prompt disclosure into new
public disclosure rules. As the Court noted in Citizens United in upholding disclosure:

Disclaimer and disclosure requirements may burden the ability to speak, but they ‘impose
no ceiling on campaign related activities,” Buckley, 424 U. S., at 64, and “do not prevent
anyone from speaking,” McConnell, supra, at 201.

The Court also explicitly reaffirmed its holding in Buckley that the governmental interest
which supports the constitutionality of disclosure is the interest in *’provid[ing]the electorate
with information’ about the sources of election-related spending. 424 U. S., at 66.”

The new disclosure rules should provide disclosure to the public, to corporate
shareholders and to labor union members. It should include campaign expenditures and
electioneering communications, the donors who actually fund those expenditures, transfer of
funds to and through third-parties and new disclaimer requirements on campaign-related ads.

A recent article in National Journal (January 12, 2010) by Peter Stone illustrated what
needs to be captured by new disclosure laws. According to the article:

Just as dealings with the Obama administration and congressional Democrats soured last
summer, six of the nation's biggest heaith insurers began quietly pumping big money into
third-party television ads aimed at killing or significantly modifying the major health
reform bills moving through Congress.

That money, between $10 million and $20 million, came from Aetna, Cigna, Humana,
Kaiser Foundation Health Plans, UnitedHealth Group and Wellpoint, according to two
health care lobbyists familiar with the transactions. The companies are all members of the
powerful trade group America's Health Insurance Plans.

The funds were solicited by AHIP and funneled to the U.S. Chamber of Commerce to
help underwrite tens of millions of dollars of television ads by two business coalitions set
up and subsidized by the chamber. Each insurer kicked in at least $1 million and some
gave multimillion-dollar donations.

The U.S. Chamber has spent approximately $70 million to $100 million on the
advertising effort, according to lobbying sources. It's unclear whether the business lobby
group went to AHIP with a request to help raise funds for its ad drives, or whether AHIP
approached the chamber with an offer to hit up its member companies.

The article further stated:

Since last summer, the chamber has poured tens of millions of dollars into advertising by
the two business coalitions that it helped assemble: the Campaign for Responsible Health
Reform and Employers for a Healthy Economy.

Thus an industry trade association solicited huge donations from its corporate members
which were then funneled through the Chamber of Commerce to two “business coalitions” with
innocuous names that were established by the Chamber and that did the actual spending.
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In order to be effective, new disclosure rules for independent expenditures and
electioneering communications must capture, to use this example, the actual sources of the
funding, the role of the Chamber as an intermediary or pass-through for the funds, and the
contributions to and expenditures made by the organizations that buy the ads.

Another new disclosure provision that should be adopted is a stand by your ad
requirement for express advocacy, the functional equivalent of express advocacy and
electioneering communications ads run by corporations, labor unions and other organizations.

Just as candidates are required to appear in and take responsibility for their ads, the CEOs
of corporations and the heads of other organizations should be required to appear in and take
responsibility for their campaign-related ads.

New Rules to Close the New Loophole for Campaign Expenditures by Foreign-
Controlled Domestic Corporations

The Citizens United decision creates a new loophole which will allow foreign interests to
participate in federal elections through unlimited campaign expenditures made by domestic
corporations that they control. I am enclosing for the record to accompany my testimony a
memorandum prepared by Democracy 21 on the loophole opened by the Citizens United
decision for foreign-controlled domestic corporations.

Although an existing statute, 2 U.S.C. § 441e, prohibits spending by foreign corporations
to influence U.S. elections, it does not prohibit spending by domestic corporations owned or
controlled by foreign nationals. An existing FEC regulation which purports to address this issue
is ineffectual and will not prevent foreign interest involvement in such campaign spending.
Furthermore, the regulation is “enforced” by a Federal Election Commission that is
dysfunctional and has ceased to function as an enforcement agency.

The public needs effective statutory protection against foreign interests using domestic
corporations to participate in fcderal elections. Providing this protection by statute, not just by
FEC regulation, would also provide the Justice Department with a basis for enforcing the statute
against any knowing and willful violators.

Congress should close the loophole opened by Citizens United by prohibiting foreign-
controlted domestic corporations from making campaign expenditures and electioneering
communications.

Repair the Existing Lowest Unit Rate Requirement to make it Work

Congress should repair the Lowest Unit Rate (LUR) rules to make them effective by
providing candidates and parties with enhanced access to low cost and non-preemptible
broadcast time. This would significantly increase the value of the funds raised by candidates and
parties to spend on their campaign activities. .
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There is past precedent for the Senate passing such legislation with strong bipartisan
support. In 2001, the Senate adopted an amendment to fix the LUR by a large bipartisan majority
vote of 69 to 31. The legislation, however, did not pass in the House and was not enacted.

Repairing the LUR would instantly increase the value of resources available to candidates
and parties.

Democracy 21 is strongly opposed, however, to any efforts to increase the hard money
limits for parties and candidates and thereby to increase the role of “influence-buying”
contributions in our elections.

Any effort to undermine the party soft money ban, either by increasing the party
contribution limits or by repealing the soft money ban, would take us back to a corrupt system in
which large contributions to parties were used to buy influence over government decisions.

The soft money system was banned by Congress in 2002 with strong bipartisan votes in
the House and Senate. The ban was signed into law by President George W. Bush and upheld as
constitutional by the Supreme Court in the McConnell decision. The Supreme Court decision
upholding the soft money ban in McConnell was not considered or affected by Citizens United.

Any effort to head back to the corrupt large contributions of the soft money system would
be nothing less than having the “influence-buying” corruption unleashed by the Citizens United
decision beget even more “influence-buying” corruption. This is a completely unacceptable
response to the Citizens United decision.

Coordination Rules

The Supreme Court majority in Citizens United gave great weight to the idea that
“independent” campaign expenditures by corporations could not be corrupting.

Yet, despite the fact that Congress in the Bipartisan Campaign Finance Reform Act of
2002 instructed the FEC to adopt new coordination regulations, eight years and four elections
later, the FEC still has failed to adopt lawful coordination regulations to ensure that outside
spenders do not coordinate with candidates and parties.

Democracy 21's legal team has been involved in litigation with the FEC over its failure
to adopt lawful coordination regulations since 2003, representing former Representatives
Christopher Shays and Marty Meehan.

The lawsuits have resulted in two federal district court decisions and two D.C. Circuit
Court of Appeals decistons holding that the FEC coordination regulations are arbiltrary,
capricious, an abuse of discretion and contrary to law. Shays v. FEC, 528 F.3d 914 (D.C. Cir.
2008) (“Shays Il Appeal”) aff’g in part 508 F. Supp. 2d 10 (D.D.C. 2007) (“Shays Ill District”);
Shays v. FEC, 414 F.3d 76 (D.C. Cir. 2005) (“Shays I Appeal”) aff’g in part 337 F. Supp. 2d 28
(D.D.C. 2004) (“*Shays I District™).
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And incredible as it may be, eight years after the FEC was instructed by Congress to
adopt new coordination regulations, we still do not have lawful coordination regulations that
comply with court decisions . Instead, regulations found illegal by the courts remain in effect.

After the D.C. Circuit invalidated the FEC’s coordination rules for a second time in
2008, the Commission waited 16 months to even begin a new rulemaking in response.

Based on this extraordinary performance, or more accurately, this extraordinary failure to
perform, there is no reason to believe that the FEC is going to adopt legal and effective
coordination rules in its current rulemaking. And, therefore, we now face a fifth election in a row
without lawful coordination rules in effect.

The Citizens United decision has made it all the more clear just how important it is to
have lawful and effective coordination regulations to ensure that independent expenditures are
actually independent. If we are to achieve this goal it is clear that Congress will have to enact
new coordination provisions and bypass the Federal Election Commission which has failed for
eight years now to adopt such rules.

Extend Government Contractor Pay to Play Rules

Congress should consider pay-to-play rules to see if any new legislation is possible in this
area. Any such legislation would have to fall within the boundaries of the decision in Citizens
United.

One pay-to-play rule that already exists is a ban on federal contractors making
contributions in federal campaigns. This ban should be extended to cover independent
expenditures by contractors as well.

Federal contractors — such as defense contractors — have a direct contractual relationship
with the federal government and a heightened and direct financial interest in government
contracting decisions. The government has a compelling interest in ensuring that federal
contractors, including corporations, do not use the power of their treasuries to buy favoritism in
the federal contracting process.

Congress should adopt this focused pay-to-play rule.

Other areas that Congress may want to explore include requirements for shareholders to
approve corporate campaign-related expenditures and union members to approve labor union
campaign-related expenditures, and tax laws, which Justice Stevens in his dissent specifically
referenced as an area that could be available for new rules.

In the longer term, it is essential for Congress to enact fundamental campaign finance
reforms. These reforms include fixing the presidential public financing system, establishing a
new system of public financing for congressional races and replacing the failed Federal Election
Commission with a new, effective campaign finance enforcement body.
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The Intcrnet provides the opportunity to revolutionize the way we finance campaigns. By
combining breakthroughs in Internet smail donor fundraising with public matching funds, we can
dramatically increase the role and importance of smaller donors in financing presidential and
congressional races and provide major incentives for small donors to contribute.

The Supreme Court’s ruling in Citizens United was a radical and unjustified assault by
five Justices against a longstanding cornerstone of Congress’s effort to safeguard the integrity of
federal elections and government decisions against “influence buying” corruption and the
appearance of such corruption. Congress should do everything in its power to enact appropriate
safeguards that will minimize the enormous damage done by the Court’s ruling.

Democracy 21 Memorandum:

National Policy Banning Use of Corporate Wealth in Federal Campaigns
Established in 1907

The question has been raised about whether the poliey to ban corporate contributions and
expenditures in federal elections dates back to 1947 or to 1907. It is clear from the history of the
law that the policy to ban corporate expenditures originated in 1907.

In 1907, Congress enacted legislation to prohibit corporations from "directly or
indirectly" making contributions in fedcral elections.

In 1947, Congress amended the statute to make clear that the "directly or indirectly”
language in the 1907 statute had covered expenditures as well contributions.

The history shows why this is true.

In 1943, Congress extended the 1907 contribution ban on a temporary basis to cover
labor unions as well as corporations. But the 1943 law was deemed ineffectual when reports
surfaced that unions were circumventing the contribution restrictions in the 1944 elections by
making cxpenditures to support their favored candidates. Thus, in 1947, Congress acted to
reaffirm that the 1907 contribution ban had covered expenditures as well, and also to extend the
ban to cover unions on a permanent basis.

Senator Robert Tafi, the principal sponsor of the 1947 law, explained: "The previous law
prohibited any contribution, direct or indirect, in connection with any election.” He said that his
legislation "only make[s] it clear that an expenditure...is the same as an indirect contribution,
which, in [his] opinion, has always been unlawful." 93 CONG. REC. 6594 (1947) (statement of
Sen. Taft)

A House Committee report at the time (H.R. REP. NO. 79-2739, at 40 (1946) stated that
House Special Commiittee was "firmly convinced" that the "act prohibiting any corporation or
labor organization from making any contribution” "was intended to prohibit such expenditures.”
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The Supreme Court recognized this point in the CIO case in 1948, when it said that the
intent of the Taft-Hartley Act was not to "extend greatly the coverage" of existing law, but rathe;
to restore the law to its original intent. 335 U.S. at 122.

Thus when Congress in 1907 decided to prevent the corrupting influence of direct or
indirect corporate contributions in federal election by banning such contributions, it adopted a
policy at that time to keep corporate wealth out of our elections, whether in the form of
contributions or expenditures.

It was only because the 1907 prohibition was circumvented through direct expenditures in
federal campaigns that Congress acted in 1947 to reaffirm and make clear that expenditures were
included in the scope of the original 1907 ban.

Democracy 21 Memorandum:

Citizen United Decision Opens Loophole for Foreign
Interests to Participate in Federal Elections through
Domestic-Controlled Corporations

In his State of the Union address, President Obama called on Congress to enact
legislation to correct the problems caused by the Supreme Court's recent decision in Citizens
United v. FEC. The President said that the decision "reversed a century of law to open the
floodgates for special interests - including foreign corporations - to spend without limit in our
elections."”

The policy to ban corporations from using their corporate wealth to influence federal
elections, whether by making contributions or expenditures, does date back to 1907.

According to press reports, Supreme Court Justice Samuel Alito, who was present at the
State of the Union address, shook his head and mouthed "Not true" in response to the President's
statement about spending by foreign corporations.

In contrast with Justice Alito's reported reaction, many others have expressed the same
concern as the President - that the Court's action in striking down the longstanding ban on
corporate expenditures has opened the door to forcign interests participating in federal
campaigns.

Some have argued that this will not happen because there remains a separate federal law
that prohibits contributions and expenditures to be made by any "foreign national” in connection
with any Federal, State or local election. The Court in Citizens United did not review this
separate law - section 44 1e - and it remains in effect.

Section 441e prohibits contributions or expenditures by any "foreign national” - which is
defined to include any corporation "organized under the laws of or having its principal place of
business in a foreign corporation.”



116

15

Thus, a corporation organized in Germany, or with its headquarters in China, remains
subject to a ban on spending in U.S, elections. But there are domestic corporations - those
organized under state law in the United States - which are and can be controlled by foreign
interests.

Those kinds of corporations - domestic corporations owned by or controlled by foreign
governments, foreign corporations or foreign individuals - are not in any way prevented by
section 441e from spending corporate treasury funds to influence U.S. elections.

Prior to the Citizens United decision, these corporations were prevented from spending
their funds on expenditures to influence federal campaigns by the general prohibition on
corporate campaign spending. But now that that prohibition has been struck down, these foreign-
controlled domestic companies are free to spend their treasury funds directly to influence U.S.
elections.

Thus, there is no statutory prohibition against foreign-controlled domestic corporations
from making expenditures to influence federal elections, following the Citizens United decision,

The Federal Election Commission has a regulation in this area, but it is inadequate and
does not provide effective protection for the public against foreign involvement in federal
elections.

The FEC regulation prohibits any foreign national from directing, controlling or directly
or indirectly participating in "the decision-making process” of any person, including a domestic
corporation, with regard to that person's "election-related activities,” including any decisions
about making expenditures.

The regulation does not prevent foreign owners from making their views known to their
American domestic subsidiaries about the governmental and political interests of the controlling
foreign entity; it just prevents them from directly or indirectly participating in the formal
"decision-making process.”

Those who manage the domestic subsidiaries, furthermore, can be expected to know the
governmental and political interests and needs of their foreign owners, and to be responsive to
the needs of their owners, even absent any participation by the foreign owners in the formal
"decision-making" process regarding expenditures in federal elections.

In other words, the existing FEC regulation is an inadequate and mmeffective safegnard, by
itself, to prevent foreign nationals from exerting influence on U.S. elections through the use of
election-related expenditures made by domestic corporations which they own or control.

Thus, following the Supreme Court's invalidation of the ban on corporate expenditures,
section 441e does not address at all the problem of expenditures made by domestic subsidiaries
of foreign companies or domestic corporations controlled by foreign nationals, and there is no
statutory prohibition on foreign nationals being directly involved in expenditure decisions made
by foreign owned domestic corporations.
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The only restriction here is an inelfective FEC regulation administered by an agency that
is widely recognized as an abject failure in carrying out its responsibilities to enforce the nation's
campaign finance laws.

Congress should move quickly to address this problem by enacting a statute to prevent
foreign-owned or controlled domestic corporations from tnaking expenditures in federal
campaigns.
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EXECUTIVE SUMMARY
Testimony of Professor Heather K. Gerken
J. Skelly Wright Professor of Law
Yale Law School
Submitted to the United States Senate Committec on Rules and Administration
February 2, 2010

While the Supreme Court’s decision in Citizens United v. FEC cut back on Congress’s
power to regulate campaign finance, several regulatory paths remain open. This submission
discusses three avenues for congressional action:

First, Congress may strengthen disclaimer and disclosure rules for corporations’
independent expenditures. This strategy stands on the strongest constitutional footing.
Congress’s power to regulate here is well established, and the Court believes such regulations
promote rather than undermine First Amendment values.

Second, Congress may take steps to ensurc that shareholders exert meaningful control
over corporate spending. Such regulations will be subject to rigorous constitutional scrutiny, as
they raise both First Amendment and federalism concerns. They must be designed to empower
shareholders, not to suppress corporate speech; they must be appropriately tailored; and
Congress must build a record establishing the cffects of corporate political spending on interstate
commerce in order to justify entering an area traditionally, but not exclusively, regulated by the
states.

Finally, Congress may take steps to protect U.S. eleetions from foreign influence. While
the Court has provided no guidance as to the constitutionality of this approach, constitutional
tradition suggests that the Court will allow Congress to regulate provided that the law is
appropriately tailored and supported by adequate factual findings.
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Testimony of Professor Heather K. Gerken
J. Skelly Wright Professor of Law
Yale Law School
Submitted to the United States Senate Committee on Rules and Administration

February 2, 2010

Chairman Schumer, Senator Bennett, and distinguished members of this committee:

My name is Heather Gerken. Iam the J. Skelly Wright Professor of Law at Yale Law
School. I teach and write in the area of clection law and constitutional law. I am honored to
have the opportunity to testify before you today and would ask that my written iestimony be
entered into the record.

Introduction

During the last few years, the United States Supreme Court has gradually dismantled key
campaign-finance provisions that were designed to protect our democratic system from the
damaging effects of money and undue influence. Two weeks ago, the Supreme Court went so
far as to jettison its own precedent on independent corporate expenditures in Citizens United v.
FEC. In striking down the federal ban on independent expenditures funded from a corporation’s
general treasury, the Court overruled two of its decisions: Austin v. Michigan Chamber of
Commerce, decided in 1990, and portions of McConnell v. FEC, decided a scant 7 years ago. It
also suggested new limits on legislative power in this area by embracing a narrow conception of
corruption.’

While the Supreme Court’s decision cuts back on Congress’s power to regulate campaign
finance, several regulatory paths remain open. I will discuss three avenues for congressional
action. First, Congress may strengthen disclaimer and disclosure rules for corporations’
independent expenditures. This strategy stands on the strongest constitutional footing.
Congress’s power to regulate here is well established, and the Court believes such regulations
promote rather than undermine First Amendment values.

" Heather K. Gerken, *The Real Problem with Citizens United,” The American Prospect Online (Jan. 22,
2011).
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Second, Congress may take steps to ensure that sharcholders exert meaningful control
over corporate spending. Such regulations will be subject to rigorous constitutional scrutiny, as
they raise both First Amendment and federalism concerns. They must be designed to empower
shareholders, not to suppress corporate specch; they must be appropriately tailored; and
Congress must build a record establishing the effects of corporate political spending on interstate
commerce in order to justify entering an area traditionally, but not exclusively, regulated by the
states.

Finally, Congress may take steps to protect U.S. elections from foreign influence. While
the Court has provided no guidance as to the constitutionality of this approach, constitutional
tradition suggests that the Court will allow Congress to regulate provided that the law is
appropriately tailored and supported by adequate factual findings.

I. Disclosure and Disclaimer Requirements.

There was only one issue on which the Court achieved near unanimity in Citizens United:
transparency matters. Democratic debate works best when voters have information about the
source of the political messages they receive, and Congress may take steps to provide that
information. Citizens United v. FEC, slip. op at 55 (U.S. Sup. Ct,, Jan. 21, 2009). Indeed,
Citizens United offered a ringing endorsement of the role that disclaimer and disclosure rules can
p]éy in a healthy democracy. So enthusiastic was the majority about transparency that it went so
far as to propose a new model of campaign finance, one that “pairs corporate independent
expenditures with effective disclosure” so that “shareholders can determine whether their
corporation’s political speech advances the corporation’s interest” and “citizens can see whether
elected officials are “*in the pocket” of so-called moneyed interests.” Slip op. at 55 (citations
omitted).

Background. Disclaimer rules generally require the sponsor of the political message to
be clearly identified within the message itself. A well known example is the “stand by your ad”
rule created by the Bipartisan Campaign Reform Act of 2002 (BCRA), which requires a
candidate running a television ad to appear on camera and say that she/he approves of the
advertisement. Disclosure rules require those who fund electioneering to disclose their identity
and the amount they spent. According to campaign-finance expert Richard Briffault, disclosure
rules in the United States date back more than 100 years.2 Further, “disclosure appcars to be the

? Richard Briffault, “Campaign Finance 2.0,” at 1 (unpublished paper, January 29, 2010) (on file with the
author).
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most widcly adopted form of campaign finance regulation in democracies around the world . . .
and is probably the most successful element of our campaign finance system.,”

The Court’s decision. Plaintiff Citizens United challenged the constitutionality of both
types of requirements. It challenged a federal disclaimer requirement (that a televised
electioneering communication identify its funder) and a federal disclosure requirement (requiring
certain disclosures from those who spend more than $10,000 on electioneering communication
during a calendar year). Citizens United, slip op. at 52 (discussing challenge to BCRA §§ 201 &
311),

The Justices in the majority and those who joined Justice Stevens” dissent” agreed that
while disclaimer and disclosure rules place some burdens on corporate speech, they “help
citizens ‘make informed choices in the political marketplace,” Citizens United, slip op. at 52
(quoting McConnell v. FEC), and thus represent a constitutional alternative to the regulations the
Court struck down in Citizens United, id. at 53. The Court also reaffirmed its holding in
McConnell v. FEC that Congress may take steps to prevent groups from “running election-
related advertisements ‘while hiding behind dubious and mislcading names.”” Id. at 51. Indeed,
the Court even rebuffed Citizens United’s attcmpt to limit disclosure requirements to speech that
is the functional equivalent of express advocacy, noting that “the public has an interest in
knowing who is speaking about a candidate shortly before an election.” Slip op. at 54. As the
Court observed, disclosure requirements are constitutional even when Congress lacks the power
to ban the activity itself. Slip op. at 54 (discussing disclosure requirements for lobbying).

The Court also signaled its willingness to accept the type of “rapid and informative”
disclosures made possible by the Internet. Indeed, it encouraged reliance on the Internet to
guarantee the “prompt disclosure of expenditures™ to “provide shareholders and citizens with the
information they need to hold corporations and elected officials accountable for their positions
and supporters.” Slip op. at 55. Similarly, in McConnell the Court emphasized that “given the
relatively short timeframes in which electioneering communications are made, the interest in
assuring that disclosures are made promptly and in time to provide relevant information to voters
is unquestionably significant.” McConnell, 540 U.S. at 200.

Policy implications. For disclosure and disclaimer requirements to be effective, they
must be timely and accessible. Information disclosed after the election and giant data dumps do
little to help citizens or shareholders. Moreover, there may be at some point a limit to the
efficacy of disclosure rules; if too much information is disclosed, it becomes difticult for the

YId at1-2.
* Justice Thomas wrote a solitary dissent to this portion of the Court’s opinion.

3
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media, advocacy groups, and citizens to find an effective way to sort the wheat from the chaff.’
This may counsel in favor of raising the threshold limits for disclosure, which began fairly low
and have not been indexed to inflation,® or creating a disclaimer rule identifying the top funders
of an advertiscment, as with the Washington rule discussed below. Finally, Congress may wish
to consider how to balance citizens™ privacy interests against their interest in obtaining
information about political spending, something that may again favor raising disclosure
thresholds.”

Disclosure and disclaimer requirements will fail if they are easy to evade. Onc common
method of evasion is for corporations to hide behind vaguely named shell organizations to shield
their identity. Another common evasion strategy is for corporations to give money to a
multipurpose organization (one that engages in political and nonpolitical activities) without
specifying whether the moncy is specifically designated for political activities. In some
instances, the corporation knows that the money will be used for electioneering but the donation
nonctheless falls outside of existing disclosure requirements as they have been interpreted by the
Federal Elcction Commission.

Here Congress might look to state sources for guidance in dealing with these sources of
evasion. Washington State, for instance, has addressed the first type of problem. I prevents
corporations from using vaguely named fronts to shield their identity by requiring disclosure of
the sponsor or the “top five contributors” of a political advertisement within the advertisement
itself. Wash. Rev. Code § 42.17.510. If a group of companies wanted to run a radio
advertisement, for instance, the advertisement must clearly state that the ad was “paid for” by
those companies. fd. Although the provision has not to my knowledge been subjected to
constitutional challenge, it has been cited with approval by Justice Scalia in dissent.

Similarly, California has offered a solution to the second kind of problem — efforts to
evade disclosure rules by failing to earmark donations to multipurpose organizations. See
California Gov’t Code §84211; 2 CCR § 18215(b)(1). The regulation identifies the conditions
under which a non-earmarked donation to a multipurpose organization will be deemed a form of
political contribution for disclosure purposes. That rule was recently deemed constitutional by

? Richard Briffault raises an important set of questions about the purposes and efficacy of disclosure in
Briffault, supra note 2.

8 Id. at 65 (noting that the $200 federa) threshold for disclosure would now be $585 if it were indexed for
inflation and that the firs¢ federal disclosure requirement — the $100 threshold established by the Publicity
Act of 1910 — would now be $2150 if it were indexed for inflation).

TId.
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the Ninth Circuit Court of Appeals. California Pro-Life Council, Inc. v. Randolph, 507 F.3d
1172 (2007).

Alternatively, Congress might require disclosure of funds received by multipurposc and
other intermediary groups in response to solicitations indicating that the funds received would be
spent on electioncering. Imagine, for instance, that an intermediary group asks a corporation for
money to run a political ad, and the corporation immediately responds with a large donation. A
solicitation-triggered disclosure rule would address this scenario.®

Constitutional considerations. Of all the types of reform discussed here, disclosure and
diselaimer rules stand on the firmest constitutional footing. Congress’s power to adopt such
rules is well established. Burroughs v. United States, 290 U.S. 435 (1934) (upholding
congressional power to create disclosure rules for federal elections and take other steps to
“preserve the departments and institutions of the general government from impairment.”).
Moreover, while the First Amendment constrains what Congress can do in this arena, the Court
believes that transparency rules promote First Amendment values:

The First Amendment protects political speech; and disclosure
permits eitizens and shareholders to reaet to the speech of
corporate entities in a proper way. This transparency enables the
clectorate to make informed decisions and give proper weight to
different speakers and messages.

Citizens United, slip op. at 55

Indeed, if anything, Cirizens United strengthened the constitutional case for disclaimer
and disclosure rules. It not only confirmed that citizens have an important interest in knowing
who funds campaign speech, but identified a new justification for such rules in the eontext of
corporate speech: helping shareholders hold management accountable. Further, Citizens United
eliminated any lingering doubt over the constitutionality of disclaimer and disclosure rules that
existed in the wake of Mclntyre v. Ohio Elections Commission, 514 U.S. 334 (1995).

For disclosure requirements to be constitutional, there must be a ““substantial relation’
between the disclosure requirement and a ‘sufficiently important governmental interest.”” Slip
op. at 51 (quoting Buckley v. Valeo). Congress may impose disclosure requirements for many
reasons, including “providing the electorate with information, deterring actual corruption and

¥ The FEC enacted a regulation that would treat such funds as “contributions,” but the regulation was
recently invalidated by the D.C. Circuit for reasons unrelated to disclosure. See Emily's List v. FEC, 551
F.3d 1 (D.C. Cir. 2009) (invalidating 11 C.F.R. § 10§.57 because “donations subject to such solicitations
are subject to a $5000 cap™ and because “[t]his may require a non-profit to decline or return funds it
receives for purely state and Jocal elections™).
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avoiding any appearance thercof, and gathering the data necessary to enforce more substantive
electionecring restrictions.” McConnell, 540 U.S. at 196; see also Citizens United, slip op. at 53-
55. As noted above, Citizens United has added onc more justification to that list: providing
shareholders information on corporate spending. Slip op. at 55. In pursuing these goals,
howcver, Congress must be sure its regulations are appropriately tailored and do not unduly
burden corporate speech. Imagine, for instance, a requirement that 9 seconds of a 10-second
advertisement be taken up with a disclaimer. The Court would likely invalidate such a rule as
insufficiently tailored.

Finally, while the Court has routincly approved disclosure and disclaimer requirements, it
has warned that disclosure rules would be unconstitutional as applied to a spccific organization
“if there were a reasonable probability that the group’s members would face threats, harassment,
or reprisals if their names were disclosed.” Citizens United, slip op. at 54. Indeed, the roots of
the Court’s doetrinal test for disclosure rules date back to NAACP v. Alabama, 357 U.S. 449
(1958), which involved just this sort of harassment.

It is not clear that Congress nceds to wnite this exception directly into the legislation,
however, as this is a matter that can be addressed through administrative guidelines or at the
initiative of the affected organizations, which can bring as-applicd challenges where such a threat
exists. Citizens United, slip op. at 54-55. Nonetheless, Congress should take this set of concerns
into account 1n tailoring its legislation. Now that the Internet makes it easy to obtain information
about the political spending of even small donors, Congress should be sure that the thresholds it
chooses comport with the informational goals it is pursuing. For example, Congress may wish to
consider whether the disclosure of small donations has sutticient informational value to justify
public disclosure given the privacy interests that exist on the other side.’

My analysis here comes with one caveat. The Supreme Court has recently granted
certiorar in a case called Doe v. Reed, where citizens who signed a petition in support of a
controversial referendum proposal sought to prevent the public release of the list of signatories
because they feared retaliation and harassment. Although Doe is not a campaign finance case,
Justice Thomas in his dissent to Citizens United drew explicit parallels between the two types of
cases, and I would expect the Court’s opinion in Doe to provide additional guidance about the
constitutional relationship between public disclosure and political activities. If the Court does
so, it may raise additional questions about disclosure of political spending, particularly with
regard to small donors. This again may suggest that Congress should think seriously about the
disclosure thresholds it creates.

? For further development of this argument, see Briffault, supra note 2.

[
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11.  Proteeting Shareholders

One of the main reasons that the Court enthusiastically endorsed disclaimer and
disclosure rules was protecting corporate sharcholders. The Court recognized that corporate
managers may be tempted to fund their pet political projects or simply waste corporaie moncy on
unnecessary political expendilures.‘0 Citizens United thus identified another potential path for
reform: regulation that protects shareholders from abuse.

A law to protect sharcholders in this area raises more substantial constitutional challenges
than disclosure rules for two reasons. First, the Court is likely to look askance at any statute that
seems 1o target only political speech or particular forms of clectioneering, as thc Court may infer
that Congress is simply using shareholder democracy as an excuse to suppress speech. Second,
states have typically been the primary — but certainly not the exclusive — source of corporate
regulation in the United States. Because this regulation would fall naturally under Congress’s
Commerce Clause powers, Congress should provide an adequate factual record showing the
effect of corporate political spending on interstate commerce.

Policy implications. There is, nonetheless, room for Congress to act. As the debatc over
executive compensation has made clear, shareholders sometimes lack a dependable means of
controlling executive decisions. Campaign expenditures may thus fall into the same category as
executive pay or charitable giving.'' In each instance, there is a potential principal-agent
problem if it is too easy for executives to use corporate funds to further their personal interests
rather than the interests of shareholders. While state-law actions in theory should correct this
problem, they have often proved to be ineffective.

If Congress concludes that shareholders require additional protections, it might demand
that companies provide accessible, real-time public accounting of any money spent on political
issues to allow sharcholders to monitor the firm’s spending. A stronger response would be to
require management to obtain the approval of a majority of shareholders before spending on
political races.

"® For a survey of the extant research, see Ciara Torres-Spelliscy, “Corporate Campaign Spending:

Giving Shareholders a Voice™ (Brennan Center for Justice, 2010). For a historical analysis showing that
federal efforts to regulate corporate expenditures have long been rooted in a desire to protect
shareholders, see Adam Winkler, **Other People’s Money™: Corporations, Agency Costs, and Campaign
Finance Laws,” 92 Georgetown L. J. 871 (2004).

" See, e.g., Victor Brudney & Allen Ferrell, “Corporate Charitable Giving,” 69 U. Chi. L. Rev. 1191
(2002).

2 See Torres-Spelliscy, supra note 10,
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Constitutional considerations. While 1 will leave the details of such provisions to an

expert in corporate law, let me emphasize the constitutional constraints that the Court is likely to
impose on such efforts.

The First Amendment: It is imperative that Congress keep in mind the real source of the
problem. The problem Congress would be addressing is not a weakness in American democracy,
but a weakness in shareholder democracy. The only thing that shareholder democracy has to do
with federal elections is this: Citizens United vindicated the right of corporations to speak, and
shareholders are the corporation. No one, for instance, would argue that managers of for-profit
companies enjoy a free-standing First Amendment right vis-a-vis their shareholders'?;
management works for the shareholders. Any regulation in this area, then, must be directed
toward vindicating the interests of shareholders to ensure that the speech paid for by the
corporation is genuinely what the shareholders intend.

In order to make clear that Congress is not using shareholder protection as an excusc to
deter political expenditures ~ something that would surely result in more rigorous constitutional
scrutiny and likely invalidation —Congress should address this issue comprehensivcly. For
instance, Citizens United explicitly wamed Congress not to focus only on “corporate speech in
only certain media or within 30 to 60 days before an election,” slip op. at 46, lest the Court infer
that Congress’s real goal is to deter political speech rather than protect sharcholders.

In my view, Congress should do more to cnsure that its legislation withstands
constitutional scrutiny. Any regulation should be part of a broader package of reforms that
protect shareholders from comparable principal-agent threats. As noted above, executive pay
and corporate charitable giving may fit into this category. Alternatively, Congress might
consider this issue when it takes up Senator Schumer’s and Senator Cantwell’s “*shareholder bill
of rights.”

While congressional regulation must be aimed at protecting shareholders, not deterring
corporate speech, Congress must nonetheless pay attention to the fact that its regulations will
shape the decision-making process used by companies considering whether to engage in political
spending. First Amendment concemns, then, must be taken into account. For instance, Congress
should tailor its sharcholder protection provisions by exempting corporations where the
shareholder problem does not exist. The Supreme Court, for instance, has singled out
“nonprofits and for-profit corporations with only single shareholders™ as obvious candidates for
exemption. Slip op. at 46. Congress should similarly consider whether media corporations raise
unique First Amendment concerns that require a different form of regulation, perhaps applying
the media exemption typically used in such instances. Finally, Congress must ensure that it does
not impose such cumbersome rcquirements that corporations cannot act expeditiously to

" Here | set aside unusual cases, like for-profit media companies or whistle-blower statutes.

8
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influence a political debate. For instance, Congress should not require corporate managers to go
through a full-blown voting process every time they wish to purchase airtime or run an
advertisement.

Congress must establish an adequate evidentiary record to support any regulation that
relates to political speech. That record should clearly establish that a genuine principal-agent
problem exists with regard to political expenditures.

Finally, Congress must convince the Court that it is not using a blunderbuss to kil a flea.
It is cssential that Congress justify not just the need for protection, but the scope of the regulation
it enacts, lest the Court suspect that Congress’s real purpose is to suppress corporatc speech.

Federalism. An adequate evidentiary record is necessary for a separate and independent
constitutional reason. Regulation in this area has traditionally been left largely, but not entirely,
to the states. For this reason, Congress must also be attentive to federalism concerns. Because
this regulation would fall naturally under Congress’s Commerce Clause powers, the record must
clearly establish that independent corporate expenditures have a substantial effect on interstate
commerce. See, e.g., Lopez v. United States, 514 U.S. 549 (1995); Gonzalez v. Raich, 545 U.S. 1
(2005). I would not expect Congress to encounter any difficulty in satisfying this standard.

III.  Protecting U.S. Elections From the Influence of Foreign Nationals.

A final consideration for Congress is whether Citizens United makes it possible for
foreign nationals'* to use independent corporate expenditures to influence federal, state, or local

" The FEC defines a foreign national as either “an individual who is not a citizen of the United States and
who is not lawfully admitted for permanent residence,” 11 C.F.R. § 110.20(a)(3Xii), or a “foreign
principal,” which is defined under the Foreign Agents Registration Act as follows:

(1) a government of a foreign country and a foreign political party;

(2) a person outside of the United States, unless it is established that such person is an
individual and a citizen of and domiciled within the United States, or that such person is
not an individual and is organized under or created by the laws of the United States or of
any State or other place subject to the jurisdiction of the United States and has its
principal place of business within the United States; and

(3) a partnership, association, corporation, organization, or other coinbination of persons
organized under the laws of or having its principal place of business in a foreign

country.” 22 U.S.C. § 611(b).

11 C.ER. § 110.202)(3)().
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clections. The United States has sought to shield its elections (rom forcign influence since 1966,
after Senator Fulbright conducted hearings that revealced efforts by foreign nationals to influcnce
U.S. policy on such issues as import quotas.|5 Through a serics of amendments to the Foreign
Agents Registration Act and the Federal Election Campaign Act, Congress prohibited foreign
nationals from directly contributing to campaigns, making soft money contributions to political
parties, and making independent expenditures on electioneering. 22 U.S.C. §441(e). The FEC
has issued regulations implementing this provision. 11 C.F.R. §110.20.

Policy implications. Congress may wish to ensure that foreign nationals do not use
independent corporate expenditures to bypass existing prohibitions on foreign participation in
U.S. elections. It might, [or instance, use disclosure and disclaimer rules to prevent undue
forcign influence. Or it might codify existing FEC regulations on the subject or place additional
restrictions on companies controlled by foreign nationals.

Constitutional implications. Efforts to prevent foreign nationals from influencing U.S.
elections are not without constitutional doubt. That is largely because there is no direct
precedent on the question. To my knowledge, no federal court has issued a wntten opinion
addressing the constitutionality of Section 441(3). In Citizens United, the majority explicitly
reserved the question, slip op. at 46-47, although Justices Stevens’ dissent suggested that such
restrictions would pass constitutional muster. Slip op. at 29 (Stevens, J., dissenting). As a result
of this judicial silence, we have relatively little guidance as to whether preventing foreign
influence on elections is a legitimate state interest or what level of scrutiny would be used to
evaluate such regulations.

While it is possible that the Court will hold that companies controlled by foreign
nationals — like domestic firms — enjoy a robust First Amendment right to engage in independent
expenditures, is it more likely that the Court will find that protecting U.S. elections from the
influence of foreign nationals is a legitimate state interest, sufficient to justify appropriately
tailored regulations. The Court has long licensed distinctions between citizens and noncitizens ir
constitutional law as long as the government offers an adequate justification for the distinction.
Moreover, the distinction between citizens and noncitizens is firmly established in the elections
arena. Foreign nationals, for instance, are prohibited from voting in federal, state, and most
local elections, and that prohibition has never raised a judicial eycbrow.

Nonetheless, any effort to prevent foreign nationals from using independent corporate
expenditures to influence U.S. elections must be properly tailored. First, as per the discussion
above, disclosure and diselaimer rules are likely to pass constitutional muster provided they do
not impose undue burden on corporations. For instance, Congress might require corporations

1% See Lori F. Damrosch, Politics Across Borders: Nonintervention and Nonforcible Influence Over
Domestic Affairs, 83 Am. J. Int’1 L. 1, 21-25 (1989).

10
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funding independent cxpenditures to disclose what percentage of its shares are owned by foreign
nationals. (Here I will note onc potential sourcc of constitutional concern: corporations often
find it difficult to identify their own shareholders. Any congressional regulation must take into
account what sort of disclosure can be reasonably expected of corporations lest the Court find
that Congress is trying to chill speech. It may be necessary to target ccrtain regulations at
foreign shareholders rather than corporations as such.)

Second, while the Citizens United majority refused to say what type of regulation would
satisfy the Constitution, it did indicate that any regulation aimed at foreign nationals should be
appropriately tailored. In its brief discussion of the issue, the Court noted that an outright ban on
all corporate independent expenditures could not be justified as a protection against foreign
influence because it was not “limited to corporations or associations that were created in foreign
countries or funded predominantly by foreign sharcholders.” Slip op. at 47.

The Court’s intention is clear: it does not want to license too broad a ban on independent
corporate expenditures when there is no reason to think that foreign nationals exercise control
over the decision in question. Imagine, for instance, a company where only one percent of the
shareholders were forcign nationals. Any rule that banned such a company from engaging in
independent political expenditures is unlikely to pass constitutional muster.

The question, then, is whether the Court would accept other indicia of foreign control.
For instance, Congress might be able to show that management by foreign nationals over a
corporation posed a sufficient risk of foreign influence to justify regulation.

A more difficult question goes to what percentage of a company’s shares foreign
nationals must control for there to be a legitimate risk of undue foreign influence. The Court
used the word “predominantly,” which seems to indicate that foreign nationals must own at least
50% of company’s shares, perhaps substantially more than 50%.

Given that this statement is dictum and made without the benefit of any congressional
findings on the subject, I believe that the Court would be open to revising its seat-of-the-pants
example if prescnted with adequate evidence. For instance, imagine that the Chinese or Russian
government controlled 49% of the shares in a company. Surely the Court would entertain the
possibility that a 49% voting bloc could exercise control, especially given that not all
shareholders vote in any given election.

Much depends, then, on the evidence Congress amasses. If Congress can provide
sufficiently convincing evidence to show that shareholders can exercise controlling influence
even when they control less than 50% of the company’s shares, the Court should accept that
finding. As [ am not an expert in corporate law, [ cannot testify as to the correct number. For
these purposes, [ will simply note several constitutional considerations that might play a role in
the Court’s assessment of such a bill.

11
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First, the Court may deem it relevant whether the shares in question arc owned by a
single entity or widely dispersed among a variety ot owners.

Second, Congress should keep in mind the Court’s concern for simplicity in this context.
The Court plainly signaled its worry that complex regulatory standards in this area chill
corporate speech because they make it hard to determine in advance whether a comnpany is
covered by a given rule. Citizens United, slip op. at 18-19. Congress may thus face a regulatory
challenge in addressing the question of foreign control. Corporate law experts may, for instance,
belicve that the best way to determine what constitutes a controlling share is to take into
consideration a variety of contextual factors. But the Court is likely to prefer a bright-line rule to
a flexible standard in this context, something that would push Congress toward a clear-cut
ceiling, like the one Congress has chosen in the context of the air cargo industry. There,
Congress’s worries about foreign ownership led it to forbid foreign nationals from owning more
than a 25% interest in an air cargo company"(’ Congress might similarly look to its efforts to
prevent foreign control of the U.S media in the Communications Act, which prohibits foreign
governments, individuals, and corporations from owning more than 20% of the stock ofa
broadeast, common carrier, or aeronautical radio station licensee and includes a similar
prohibition to prevent forcign influence through corporate subsidiaries.'”

949 U.8.C. §40102(a)(15).
7 The Communications Act provides:

No broadeast or common carrier or acronautical en route or aeronautical fixed radio
station license shall be granted to or held by--

(1) any alien or the representative of any alien;
(2) any corporation organized under the laws of any foreign government;

(3) any corporation of which more than one-fifth of the capital stock is owned of record
or voted by aliens or their representatives or by a foreign government or representative
thereof or by any corporation organized under the laws of a foreign country;

(4) any corporation directly or indirectly controlled by any other corporation of which
more than one-fourth of the capital stock is owned of record or voted by alicns, their
representatives, or by a foreign government or representative thereof, or by any
corporation organized under the laws of a foreign country, it the Commission finds that
the public interest will be served by the refusal or revocation of such license.

47 U.S.C § 310(b). This provision was upheld against an equal protection challenge in Moving Phones
Partership, LLP v. FCC, 998 F.2d 1051 (D.C. Cir. 1993).

12
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Whatever standard Congress chooses, it must be backed by strong cmpirical evidence and
expert testimony in order to withstand the Court’s scrutiny. While the Supreme Court generally
defers to Congress on issues that relate 10 foreign policy or the protection of American interests,
here the First Amendment interests at stake will likely lead the Court to scrutinize Congress’s
actions more closely.

Conclusion

Citizens United left a number of regulatory paths open to Congress. Disclosure rules
stand on the firmest constitutional footing, but other strategies — including regulations to protect
shareholders and efforts to prevent foreign nationals from influencing U.S. elections — are likely
to withstand constitutional scrutiny if the regulations are properly tailored and backed by a well
developed legislative record.

13
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MEMORANDUM February 1, 2010
To: Honorable Charles Schumer

From: R. Sam Garrett, Analyst in American National Government, x76443
Kevin Coleman, Analyst in Elections, x77878

Subject: 2008 Campaign Finance Data

This memorandum responds to your request for an overview of spending in the 2008 federal elections and
an examination of readily available data concerning state elections. As requested, the memorandum
briefly comments on possible implications for political spending following the January 21, 2010,
Supreme Court’s ruling in Citizens United v. Federal Election Commission.'

As we have discussed, reliable, comprehensive data on how Citizens United will affect campaign
spending in the United States will likely be unavailable until at least the conclusion of the 2010 election
cycle. Also as we have discussed, various approaches could be taken to exploring potential effects on
campaign spending. Using different data or methods compared with those employed here would yield
alternative findings. Finally, please note that this memorandum has been produced in response to your
time-sensitive deadline; CRS can provide additional research assistance as your future needs warrant.

Overview of Spending in the 2008 Federal Elections
As Table 1 shows, congressional carnpai%ns, parties, and political action committees (PACs) spent almost

$3 billion during the 2008 election cycle.” It is important to note, however, that this figure does not
include all spending that might have affected the 2008 election cycle.” Importantly, the $3 billion figure is

! See CRS Report R41045, The Constitutionality of Reguiating Corporate Expenditures: A Brief Analysis of the Supreme Court
Ruling in Citizens United v. FEC, by L. Paige Whitaker, for a discussion of legal issues.

% CRS obtained data on spending in the 2008 federal elections from the Federal Election Commission (FEC).

? Data provided by the FEC reflect approximately $6.03 billion in total federal sp g when including disbur: by
parties, political action committees (PACs), convention committees, independent expenditures, and other communications costs.
Importantly, however, the $6.03 billion likely overstates total spending because the FEC data “double count” expenditures. For
example, a PAC contribution that a Senate campaign subsequently spent would be reported both in the total PAC disbursements
and in total Senate campaign disbursements, The data in Table 1 also presumably include some expenditures twice {e.g.,
contributions from a House campaign to a Senate campaign), but the impact of these transfers from one committee to another is
likely to be far less than for transfers from parties and PACs to campaign committees,

Congressional Research Service 7-5700 WWW.crs.gov
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both over-inclusive and under-inclusive because it does not include all spending that might be relevant for
federal campaigns. This includes spending by parties and PACs. The data also do not include spending by
Section 527 organizations, which typically do not report to the FEC but arguably affect the political
environment surrounding campaigns.* Therefore, the $3 billion figure can be viewed as one component of
the larger spending picture.

Table 1. Spending by Federal Candidate Campaign Committees, 2008

Political Committee Type Total Disbursements in Millions of Dollars
Senate Campaigns $433.7
House Campaigns $941.5
Presidential Campaigns $1,5960
Total $29712

Source: CRS analysis of data provided by the Federal Election Commission,

Notes: The FEC data report all expenditures, meaning that some spending may overlap. Notes accompanying the text of
this memorandum provide additiona! detail. Amounts are rounded.

QOverview of Contributions in the 2008 State Elections

Examining state experiences with campaign finance might illustrate how different forms of regulation,
such as the potential changes following Citizens United, affect political money. The states are also
relevant because some states have less-regulated campaign finance environments that partially reflect
what the federal regulatory structure might look like after the Cirizens United decision is implemented.

Given your deadline, and as we have discussed, this memorandum relies on state-level data provided by
the National Institute on Money in State Politics (NIMSP).* NIMSP identifies itself as “the only
nonpartisan, nonprofit organization revealing the influence of campaign money on state-level elections
and public policy in all 50 states.”® The institute is a widely used source for scholarly and other research
on state campaign financing issues, but CRS has not verified the data. As with the federal data discussed
above, the state-level NIMSP data come with important caveats. Perhaps most notably for your interests,

* Estimates of Section 527 spending vary substantiaily by source and methodology. As CRS has noted elsewhere, two prominent
sources, CQ MoneyLine and the Center for Responsive Politics, estimate that 527 spending relevant for the 2008 federal
elections ranged from approximately $247.3 million to $310.0 million. See Table 3 in CRS Report R40091, Campaign Finance:
Potential Legislative and Policy Issues for the 111th Congress, by R. Sam Garrett. For additional discussion of 527s, see, for
example, CRS Report RS22895, 527 Groups and Campaign Activity: Analysis Under Campaign Finance and Tax Laws, by L.
Paige Whitaker and Erika K. Lunder.

% The data are taken from Appendix A in Denise Roth Barber, Citizens United v. Federal Election Commission: The Impacts —
and Lack Thereof — on State Campaign Finance Law, National Institute on Money in State Politics, online publication, Helena,
MT, January 22, 2010, http://www.followthemoney.org/press/Report View.phtmi?r=414. For Appendix A, see
http://www.followthemoney.org/press/Report View. phtni?r=4 14 &ext=2.

¢ See the institute’s mission statement at http://www. followthemoney. org/Institute/index. phtml.
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NIMSP staff report that the institute does not separately track data on corporate express advocacy’
because many states do not require specific disclosure of such spending.® Second, the NIMSP data are
based on contributions rather than expenditures. The data also do not include all contributions in state
elections, such as those from political parties, for example.

The NIMSP data can, however, be used to draw rough inferences about how various degrees of campaign
finance regulation affect the allocation of political money in the states. Specificaily, the NIMSP data
divide states into three categories based on the institute’s analysis of the state’s type of campaign finance
regulation: (1) states that ban corporate contributions; (2) states that allow unlimited corporate
contributions; and (3) states that limit corporate contributions.’ These three categories nonetheless offer
insights into how different forms of campaign finance regulation—which Citizens United arguably
addresses—nhave affected the states.

What do the data suggest about individual influence in elections versus influence by corporations,
associations, PACs, or other groups? As Table 2 and Figure 1 show, in states that ban corporate
contributions, more than twice as much money in political contributions came from individuals than from
“non-individuals” (3303.0 million versus $144.2 million respectively). The “non-individual” category is
not synonymous with corporate contributions, but, according to NIMSP, it may include contributions
from corporations, corporate PACs, associations, and ideological groups. Conversely, non-individuals
contributed almost twice as much as individuals ($110.4 million versus $61.7 million) in states that
permitted unlimited corporate contributions. It is unclear why non-individuals contributed more in states
that /imit corporate contributions ($272.4 million from non-individuals versus $229.9 million from
individuals).

7 Corporate express advocacy has emerged as one of the central areas of interest following Citizens United because the decision
appears to permit corporations (and presumably unions) from using their corporations from funding such advertising—which
explicitly calls for election or defeat of a clearly identified candidate—from their treasuries. Even before Citizens United, some
states permitted corporate express advocacy, but the ads now appear to be permissible in federal elections, too. For additional
discussion, see CRS Report R41045, The Constitutionality of Regulating Corporate Expenditures: A Brief Analysis of the
Supreme Court Ruling in Citizens United v. FEC, by L. Paige Whitaker.

8 Telephone consultation between R. Sam Garrett and Denise Roth Barber, research director, National Institute on Money in
State Politics, January 26, 2010, See also Linda King, /ndecent Disclosure: Public Access to Independent Expenditure
Information at the State Level, National Institute on Money in State Politics, Helena, MT, August 1, 2007,
http://www.followthemoney.org/press/Reports/20070801 1 pdf.

® Despite Citizens United, the ban on corporate contributions in federal elections remains in effect.
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Table 2. Contributions to Candidates in State Elections, By Category, 2008
Millions of Dollars

States That Ban States That Allow States That Limit
Corporate Contributions  Unlimited Corporate Corporate Contributions
Type of Contributor (2 Contributions (6) (22)
Non-individual 31442 $1104 $2724
Labor $319 214 $46.4
Individual $303.0 $61.7 $229.9

Source: The data are derived from state summaries reported by the National institute on Money in State Politics, at
htep/fwww followthemoney org/press/ReportView.phtmilr=414&ext=2#ableid2.

Notes: Non-individual contributors may include corporations, corporate PACs, associations, and ideological groups.
Amounts are rounded,

a.  For this cell in the table, four states are refevant: Hlinois, Missouri, Utah, and Virginia. The NIMSP data do not include
non-individual contribution amounts for two states (New Mexico and Qregon) among the six that reportedly permit
unlimited corporate contributions.

Figure . Contributions to Candidates in State Elections, By Category, 2008
Miflions of Dollars
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Source: CRS figure based on data derived from state summaries reported by the National institute on Money in State
Politics, at htep:/fwww followthemoney.org/press/ReportView.phtmi?r=41 4&ext=2#tableid2.

Notes: Non-individual contributors may include corporations, corporate PACs, associations, and ideological groups.
Amounts are rounded.
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Concluding Comments

The data presented above show that in 2008, non-individuals—including, but not limited to,
corporations—in the states contributed generously to campaigns where they were allowed to do so. Non-
individual contributions outpaced individual contributions in states that permitted corporate contributions.
Those concerned about the impact from Citizens United might fear that non-individual giving in the states
will translate into large amounts of corporate advertising praising or criticizing politicians at the federal
level. Such an outcome is possible. Importantly, however, the contribution data discussed here might or
might not be a reliable indicator of corporations’ (or unions’) willingness to engage in independent
express advocacy in federal elections. It is possible that other factors could explain the differences
between states that ban, limit, or do not restrict corporate contributions. Other research on state campaign
finance could yield different interpretations.”® As mentioned previously, the full effect of the Citizens
United decision will likely be unclear until at least the conclusion of the 2010 elections.

‘We trust that this information will be helpful to the Committee and meets your needs. Feel free to contact
us with any questions at rgarrett@crs.loc.gov or x76443 or kcoleman@ecrs.loc.gov or x77878.

¥ For example, in a Citizens United amicus brief, the Center for Competitive Politics, which generally supports deregulation,
argued that corporate and union independent expenditures “in the several states suggest that corporate and union participation in
politics increases the depth of voter knowledge and, far from corrupting the political process, coincides with some of the best
governed states in the nation,” See page 14 of the brief at
hitp://www.fec.gov/law/litigation/citizens_united_sc_08_ccp_supp_brief_amici.pdf.
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Janesville Gazette: Court decision opens
floodgates for corporate money in campaigns

By Sen. Russ Feingold

Sunday, Jan. 31, 2010

In its ruling in the case of Citizens United v. FEC, the Supreme Court has undone protections
against corporate power that stood for more than a century. This decision is a termble mistake,
which gives corporate moncy a breathtaking new role in federal campaigns.

To see corporations gaining this much power may feel like a new cra in American politics, but in
fact it’s an old one. The Supreme Court has taken us back to the beginning of the 20th century,
when Teddy Roosevelt battled the trusts, including the railroads, stcel companies and oil
companies.

Wisconsin’s “Fighting Bob™ La Follette refused to be intimidated by the trusts. In 1906, he urged
the Senatc to pass legislation rcining in the power of the railroad monopolies, saying “At no time
in the history of any nation has it been so difficult to withstand these forces as it is right here in
America today. Their power is acknowledged in every community and manifest in every
lawmaking body.”

A ycar after La Follette spoke those words, Congress passed the Tillman Act to keep corporate
money from overwhelming our democratic system. Over the next 100 years, further reforms
were cnacted to curb corporate influence over elections and respond to scandals such as
Watcrgate or the auctioning of the Lincoln Bedroom to the highest bidder—and the Supreme
Court consistently upheld them.

The Supreme Court’s decision returns us to a legal framework that fostered a golden era of
corporate influence. While the core of the McCain-Feingold law—the ban on unlimited “soft-
money” contributions by corporations, unions and wealthy individuals directly to political
parties—remains intact for now, the reasoning of the Supreme Court’s deeision undermines the
very foundation of a host of laws enacted to strengthen our democracy and curb corruption in
government.

The court’s decision gives a green light to corporations to unieash their massive coffers on the
political system. Oil companies, with virtually no harm to their balance sheets, can now try to
“take out” members of Congress who don’t toe their company line on energy policy. Foreign-
owned companies—even those owned and controlled by foreign governments—are free to
underwrite the candidates of their choice.
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This new reality strengthens the grip that corporations already have on our democratic
institutions. Time and again, the American people have seen their concerns ignored in favor of
wealthy interests: in the approval of trade agreements that sent their businesses and jobs
overseas, and the undoing of common-sense safeguards on financial companies that contributed
to the worst financial crisis since the Great Depression, among many other decisions.

I will be working with my colleagues to try to restore the voice of the average citizen in
elections. We must not stand by as corporations threaten to dominate our democratic process. In
our democracy, it's the power of the voters—not the power of corporate wealth—that should
decide our elections.

Sen. Russ Feingold, D-Wis., can be reached at 506 Hart Building, Washington, D.C. 20510-
4904; phone (202) 224-5323, e-mail russell_feingoldiafeingold senate. gov.
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Who is helped, or hurt, by the Citizens United decision?
Sunday, January 24, 2010

SEN. RUSSELL FEINGOLD (D-WIS.)
Co-author of the McCain-Feingold campaign finance legislation

The Massachusetts election Tuesday was the last one conducted under rules that had been in
place for over a century to protect the right of the people to choose their government free from
enormous expenditures of corporate wealth. Next time voters want to send us a message at the
ballot box, they may find their voices drowned out by wealthy corporations with their own
special-interest agendas.

This Supreme Court decision takes us back a century to a Jegal framework that fostered a golden
cra of corporate influcnce. While the core of the McCain-Feingold law - the ban on unlimited
"soft money" contributions by corporations, unions and wealthy individuals directly to the
political parties - remains intact for now, the reasoning of this decision undermines the
foundation of a host of laws enacted to strengthen our democracy and curb corruption in
government. Indeed, the soft-money ban could very well be the next target of those who want to
see our political system dominated by corporate influence.

This decision gives a green light to corporations to unleash their massive coffers on the political
system. The profits of Fortune 500 companies in 2008 alone were 350 times the entire amount
spent on the last presidential election.

Oil companies, with virtually no harm to their balance sheets, can now try to "take out” members
of Congress who don't toc their company line on energy policy. Foreign-owned companies -
even those owned and controlled by other governments - are frec to underwrite the candidates of
their choice.

Because of the scope ol the Citizens United decision, it will take close examination to see what
can be done to restore the voiee of the average citizen in elections. We must not stand by as
corporations threaten to dominate our democratic process. If the race in Massachusetts showed
us anything, it's the power of voters. In our democracy, that power - not the power of corporate
wealth - should decide our elections.
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USA Today: High court opens the floodgates
By Russ Feingold

In its ruling in the case of Citizens United v. FEC, the Supreme Court unraveled campaign-
finance laws that stood for more than a century. The court was originally presented with a
relatively narrow legal issue in the case, but chosc instead to consider a much broader question:
whether to roll back laws that havc limited the role of corporate money in federal elections since
Theodore Roosevelt was president. Now the court has handed down its ruling, and made a
terrible mistake in giving corporate money a breathtaking new role in federal campaigns.

It is important to note that the decision does not affect the ban on "soft money" contributions,
which was the core provision in the Bipartisan Campaign Reforn Act, also known as McCain-
Feingold. That ban will continue to prevent corporate contributions to the political parties from
corrupting the process. But the decision does significantly increase corporations' clout in
campaigns.

For decades, corporations could only contribute to candidates and pay for political ads from
funds colleeted fromn their administrative and executive employees and kept in special accounts
called PACs. With the court's decision, corporations will now be able to dip into their huge
general treasuries to pay for independent advertising. With their enormous resources,
corporations can now vastly outspend the candidates and other outside parties in almost any race.

With the gates opened for a virtually unlimited amount of corporate money, [ fear that our
elections will become like NASCAR races — underwritten by companies. Only in this case, the
corporate underwriters won't just be seeking publicity, they will be secking laws and policies that
the candidates have the power to provide.

During the 2008 election cycle, Fortune 500 companies alone had profits of $743 billion. By
comparison, spending by candidates, outside groups, and political parties on the last presidential
election totaled just over $2 billion. There's just no comparison; corporations and unions have the
resources to effectively dominate federal campaigns.

Just six years ago, the state of campaign-finance law was quite different. When the Supreme
Court ruled that the Bipartisan Campaign Finance Reform Act that Sen. John McCain and [
championed was constitutional, it noted that the prohibition on corporations and unions dipping
into their treasuries to influence campaigns was "firmly embedded in our law."” Yet the court
only a few years later has upended that prohibition.

A majority of the court ignored several time-honored principles that have served for the past two
centuries to preserve the public’s respect for and acceptance of its decisions. One is the concept
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of "judicial restraint," the idea that a court should decide a case on constitutional grounds only if
absolutely necessary, and should rule as narrowly as possible. Here, the court did just the
opposite — decided the constitutionality of all restrictions on corporate spending in connection
with elections in an obscure case in which many far more narrow rulings were possible.

The court also ignored stare decisis, the historic respect for precedent, which Chief Justice John
Roberts termed “judicial modesty" during his 2005 confirmation hearing. It's hard to imagine a

bigger blow to stare decisis than the court's decision to strike down laws in over 20 states and a
federal law that has been the cornerstone of the nation’s campaign-finance system for 100 years.

Finally, the court ignored the longstanding practice of deciding a case only after lower courts
have fully examined the facts. Here, because the broad constitutional questions considered by the
Supreme Court were not raised in the court below, there was no factual record at all on which the
court could base its legal conclusions.

We now face the undoing of laws that have helped to prevent corruption in government for more
than a century. Some will say that corporate interests already have too much power and that
members of Congress listen to the wishes of corporations instead of their constituents. While the
campaign-finance system certainly needs further reform, 1 can only imagine how much worse
things will be in a system where the views and interests of American voters are completely
drowned out by corporate spending.

Russ Feingold is the Democratic senator of Wisconsin.
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Mr. Chairman,

I have served on the Rules Committee since my first term. As Majority and Minority
Leader, and President Pro Tempore, I have worked continually for reforms to modernize
this institution -- streamlining the committee system to move bills more effectively,
bringing radio and television to the Senate, and championing ethics and campaign finance

reforms.

As Majority Leader in the 100th Congress, I filed cloture eight times on campaign
finance reform legislation. Since then, I have spoken many times in support of legislation
that would provide for voluntary spending limits and public financing, and curb the

influence of Political Action Committees.

The incessant money chase is rotting the institution from within. It makes every Senator
a part-time Senator, and full-time fund raiser. Few challengers could do today as I did
when T was first elected to the Senate in 1958 -- run a joint campaign with the late
Senator Jennings Randolph, for two open Senate scats with a treasury of less than
$50,000. Our campaign finance system today puts congressional seats on the auction
block, and has been breeding apathy and mistrust in the American electorate for a long

time.

I supported the Bipartisan Campaign Reform Act of 2002 (McCain-Feingold), but, as
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said at the time, it docs not go far enough. 1belicved then, as I do now, that a
Constitutional amendment may be necessary in order to achieve real reform — reform that
would empower the Federal and state governments to limit campaign contributions and

expenditures.

Because Buckley v. Valeo is a flawed decision, it has doomed the prospects for
comprehensive reform by legislation. By equating campaign expenditures with speech,
Buckiey has forced the Congress to take an indirect approach to reform, which has
resulted in a complicated and convoluted hodgepodge of laws that special interests
continually find ways to circumvent. First Amendment rights are not absolute, and there
is a compelling government interest in preventing corruption and preserving the trust of

the American people in their democratic institutions.

I know that there are various legislative proposals being crafted in response to Citizens
United v. Federal Election Commission. I encourage the Committee to examine how this
decision may affect the ability of foreign corporations, as well as foreign countries, to
influence elections in our nation. I also encourage thec Committee to look at voluntary
spending limits and public financing for congressional campaigns, as well as expenditure
limits for non-candidates that will pass Constitutional muster and help to syphon the

influence of money from the political process.

I hope the Committee will put forward a legislative proposal and report a hill to the
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Senate in a timely manner.

Hirt
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February 1, 2010

The Honorable Charles E. Schumer
313 Hart Senate Building
Washington, ID.C. 20510

Dear Senator Schumer:

The Brennan Center for Justice at New York University School of Law greatly appreciates
the opportunity to provide information regarding possible Congressional responses to the
recent U.S. Supreme Court’s decision in Citigens United v. Federal Election Commission on
January 21, 2010. This letter will outline several of our proposals, highlighting our recently
released policy proposal, Corporate Campaign Spending: Giving Sharebotder A Voice, by Ciara
Torres-Spelliscy.

The Brennan Center is a nonpartisan public policy and law institute that focuses on
fundamental issues of democracy and justice. We extensively litigate in defense of public
funding, disclosure and spending limit laws, including currently representing intervenors in
cases now in federal court defending Connecticut’s and Arizona’s public funding laws.

In Citizens United, the Supreme Court gave an unequivocal green light for corporate money in
elections, by outlawing under the First Amendment laws that heretofore banned corporate
spending in elections. This radical decision defied more than 100 years of settled law. It
rivals Bush . Gore for the most aggressive intervention into politics by the Supteme Court in
the modern era. Indeed, Bush v. Gore affected only one election — Citigens United will affect
every election for years ahead.

The Court re-ordered the priotities in our democracy ~ amplifying special interests, and
displacing the voices of the voters. Tt is true that there is already much money in politics. But
the new ability of corporate managers to use funds from their treasuries to affect campaigns
marks a breaking point: It is a difference in degree that has become a sharp difference in
kind. As Justice Stevens powerfully warned, American citizens “may lose faith in their
capacity, as citizens, to influence public policy” as a result.
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To restore the primacy of voters in our clections and the integrity of the clectoral process,
the Brennan Center strongly endorses a four-step strategy to take back our democracy:

Promote public funding of political campaigns
Modernize voter registration

Demand accountability

Advance a vater-centric view of the First Amendment

We urge the Congress to take action to implement each of these four strategies.

Public Funding of Political Campaigns

Public funding is key to restoring confidence in American democracy and reducing the
power of big money in elections. As the Court noted in Backley ». 17akee, 424 U.S. 1, 92-93
(1976), such programs operate to “facilitare and enlarge public discussion and participation
in the electoral process,” thus furthering First Amendment values for all. The recent
explosion of small donatons points toward an innovative approach to public funding that
would boost the speech of ordinary citizens. Ideally, public funding systems should be
structured like that in New York City, which awards multiple matching funds for small
contributions.  See Frederick A.O. Schwarz Jr., Public Financing of Races: If It Can Make I
There..., Roll Call (Jan. 28, 2010)." Multiple matching funds amplify the voices of actual
citizens, and can be an effective counterbalance to unrestrained corporate spending.
Moreover, by encouraging candidates to seek donations from a large number of voters, such
programs encourage broad participation in the election process. Passage of the Fair Illctions
Now +let, introduced by Senators Durbin and Specter, as well as reform of the presidential
public financing system, would go a long way toward countering the likely fallout from
Citizens United, we urge the Senate to take up this legislation immediately as one response to
Citizens United,

Yoter Registration Modernization

One critical way to counter the flood of corporate money into our electoral process is to add
millions of new voters by bringing our voter registration system into the 217 century.
Attorney (eneral Eric Holder, in noting his support for this important democracy reform,
satd that modernizing the voter registration system would “remove the single biggest barrier
to voting in the United States.” Remarks at the Brennan Center for Justice Brennan Legacy
Awards Dinaer on Indigent Defense Reform (Nov. 16, 2009).

Under the system proposed by the Brennan Center and backed by a bipatusan coalition, as
many as 65 million eligible Americans could join the electoral system permanently - while
curbing potential for fraud and abuse. Such an approach would automatically and
permanently register all eligible citizens who wish to be registered, and provide failsafe
mechanisms to give voters the chance to correct their registrations before and on Llection

T Available at hrop:/wwawrolleall com/issues /35 83/ma _congressional relatdons/42688- 1 huml.
? Available ar hnp: ! Swwaviusnee.govZag “speeches /2000700 speech-0911161 hrml.

2
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Day. A number of states have already implemented some or all of the recommendations for
modernizing the voter registration system, and others are moving in that direction, because
they realize improved registration will save substantial ime and costs, reduce errors, and
enable more eligible citizens to participate in our democracy. We commend you for your
leadership and commitment to upgrading our voter registration system and urge this
Committee to move forward with legislation as soon as possible.

Demandin ountabili

Under current laws regulating corporations, nothing requires corporations to disclose to
shareholders whether funds are being used to fund politicians or ballot measures, or how the
political money is being spent. With nearly one in two American houscholds owning stock
in publicly traded companies, the potential for increased corporate political spending could
well impact shareholders’ pockets.  Mechanisms by which shareholders can hold
corporations accountable for their political spending are imperative.

The Brennan Center has proposed a remedy in our recently-issued Corporate Campaign
Spending: Giving Sharebolders a 17oice report.” We suggest two specific reforms: first, require
managers to obtain authorization from sharcholders before making political expenditures
with corporate treasury funds; and second, require managers to report corporate political
spending directly to sharcholders. These requirements will increase corporate accountability
in two important ways. First, the authorization provisions place the power directly in the
hands of the shareholders, thereby ensuring that sharcholders’ funds are used for political
spending only if that is how the shareholders want their money spent. Second, the
disclosure requirement setves valuable information interests, leaving shareholders better able
to evaluate their investments and voters better-equipped to deliberated choices at the polls.

With greater amounts of corporate money flooding the political process, corporate
accountability is more important than ever in a post-Citizens Urited era. The attached report
includes model legislation toward this end, and we urge the Committee to consider this
legislation as soon as possible. A copy of the full report is attached to this letter.

Advancing a V; ~Centric Vision of the First Amendment

The Citigens United decision represents the furthest extreme the Court has ever reached on
the spectrum which balances the First Amendment rights of speakers — candidates, parties,
and special interests — against the countervailing First Amendment interests of the electorate.
As the Court has long recognized, “constitutionally protected interests lie on both sides of
the legal equation.” Nixon v Shrink Missonri Government PAC, 528 U.S. 377, 400 (2000)
(Brever, 1., concurring); see also United States v. Int’l Union United Auto. Workers, 352 U.S. 567,
590 (1957) (noting “delicate process” of reconciling labor union’s rights with value in
promoting “active, alert responsibility of the individual citizen in a democracy”). Our

3 Available at
hipy e bhrennancenrer.org fconrent /resource /corpogate_campaige. spending giving shareholders a_voie

[\
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constitutional jurisprudence incorporates a strong First Amendment tradition of deliberative
democtacy ~ recognizing that the overriding purpose of the First Amendment is to promote
an informed, empowered, and participatory electorate.

Accordingly, our constitutional system has traditionally sought to maintain a balance
between the rights of candidates, parties, and special interests to advance their own views,
and the rights of the clectorate to participate in public discourse and to receive information
from a variety of speakers. See, e.g, Shrink Missouri, 528 U.S. at 390 (balancing candidate’s
and political committee’s claims with threat that “the cynical assumption that large donors
call the tune could jeopardize the willingness of voters to take part in democratic
governance”y; Uederal fection Commission v. Mass. Citisens for 1, 479 1U.S. 238, 257-58 & n.10
(1986} (balancing nonprofit organization’s interests with importance of protecting “the
integrity of the marketplace of political ideas™ neccessary for citizens to “develop their
faculties™); Federal Fifection Commission ». National Right to Work Comm., 459 U.S. 197, 560
(1982) (balancing corporate interests against the value of promoting “the responsibility of
the individual citizen for the successtul functioning of that process™). In Citizens United, the
now ascendant conservative block of the Roberts Court threw that balance dangerously oft-
kilter by holding, in essence, that whatever interest is willing to spend the most money has a
constitutional right to monopolize political discourse. In awarding such monopoly power to
corporate speakers, the majority ignored any countervailing interest on the part of the
clectorate.

Unfortunately, Citizens United will not be the last word. An armada of constitutional
challenges to state and federal reforms is advancing rapidly toward the Supreme Court. See
David Kirkpatrick, A Quest to End Spending Rules jor Campaigns, N.Y. Times, Jan. 25, 2010, at
A11” These challenges include attacks on disclosure statutes, public financing systems,
“pay-to-play” restrictions on government contractors and lobbyists, and “soft money”
restrictions on political parties and political action committees. Challengers seek to use the
First Amendment as a constitutional “trump card” to strike down any reform that attempts
to restrain special interest domination of politics. The TFirst Amendment ideology advanced
in these challenges — if adopted by the Court — would enshrine in law special intercsts over
citizens, monologue over dialogue, and secrecy over transparency. It is crucial that courts
recognize this one-sided view of the First Amendment as a distortion — one which threatens
to erode fundamental First Amendment values under the guise of protecting thern.

Because the Court grounded its decision in Citizens United in the Constitution, legislatve
repair is extraordinarily challenging. Along with the proposals to enact public financing,
voter registration modernization, and shareholder disclosure laws, the Brennan Center urges
this Committee — perhaps jointly with other interested Committees — to hold hearings to
create a record demonstrating how the Supreme Court’s majority has distorted both the First
Amendment as well as the political reality of how money in politics threatens to crode
democratic values. Making such a record - and shining the public spotlight on the impact
of the Court’s radicalization of the First Amendment - would prove valuable for the defense
of existing reforms and the enactment of new safeguards, for the development of
constitutional doctrine, and for the public’s understanding of this issue. While Congress

1 Available at
htrpy/wwawavtmes.com 2010701725 /us /politics < 25bopp himlzsep— 1 &sg=james e 20boppé&st = cse.
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cannot directly repair the damage donc by a case grounded in the Constitution, hearings like
those we suggest could provide a critical forum to demonstrate the reach of this Court.

Conclusion
The Brennan Center stands ready to assist this Committee in its efforts to address the

damage from Citigens United. We appreciate the opportunity to enter our views, and our
report, into the record for the Committee’s hearing on February 2, 2010.

Sincercly yours,

Sl ihdel— 4 ) L

Michael Waldman Susan Liss
LExecutive Director Director, Democracy Program
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ABOUT THE BRENNAN CENTER FOR JUSTICE

The Brennan Center for Justice at NYU School of Law is a non-partisan public policy and
law institute that focuses on fundamental issues of democracy and justice. Our work ranges
from voting rights to redistricting reform, from access to the courts to presidential power in

the fight against terrorism.

A singular institution ~ part think tank, part public interest law firm, part advocacy group
— the Brennan Center combines scholarship, legislative and legal advocacy, and communica-
tions to win meaningful, measureable change in the public sector.

ABOUT THE BRENNAN CENTERS
CAMPAIGN FINANCE REFORM PROJECT

Campaign finance laws can be crafted to promote more open, honest, and accountable
government and to bring the constitutional ideal of political equality closer to reality. The
Brennan Center supports disclosure requirements that inform voters about potential influ-
ences on elected officials, contribution limits that mitigate the real and perceived influence
of donors on those officials, and public funding that preserves the significance of voters’
voices in the political process. The Brennan Center defends federal, state, and local campaign
finance and public finance laws in court and gives legal guidance and support to state and
local campaign finance reformers through informative publications and testimony in support
of reform proposals.
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FOREWORD

In Citigens United, decided January 21, 2010, the U.S. Supreme Court gave an unequivocal green
light for corporate money in elections, by outlawing under the First Amendment, laws that limit
corporate spending in elections. This radical decision overturned more than 100 years of settled
law. While it is difficult to know how distorting an effect on our democratic electoral processes this
decision will have, it is reasonable to expect a significant increase in corporate expenditures.

Corporate law s ill-prepared for this new age of corporate political spending by publicly- traded
companies. Today, corporate managers need not disclose to their investors ~ individuals, mutuat
funds, or institutional investors such as government or union pension funds — how funds from
the corporate treasury are being spent, either before or after the fact. And the law does not require
corporate managers to seek shareholder authorization before making political expenditures with
corporate funds.

This report proposes changes in corporate law to adapt to the post-Citizens United reality. Two
specific reforms are suggested: first, require managers to report corporate political spending di-
rectly to shareholders, and second, require managers to obtain authorization from shareholders
before making political expenditures with corporate treasury funds. Modeled on existing British
law, these changes will ensure that shareholders’ funds are used for political spending only if that is
how the shareholders want their money spent.

This report represents the first of several proposed “fixes” to the damage done to American democ-
racy by the Supreme Court’s Citizens United decision. The Brennan Center will also be releasing
proposals to develop public funding systems that build on grassroots participation with matching
funds. We will also be working to develop an alternative constitutional paradigm to the disastrous
and radical view of the First Amendment adopted by a conservative majority of the Supreme
Court. We will also continue working to repair voter registration systems through federal legisla-
tion that could bring millions more voters onto the registration rolls and reduce fraud and abuse.
If our democratic system is permitted to be overrun with corporate spending, we can expect in-
creased public cynicism about our institutions of government and further erosion in the public’s
trust in our democratic system.

Susan M. Liss
Director, Democracy Program
Brennan Center for Justice

Brennan Center for Justice | 2
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EXECUTIVE SUMMARY

The Supreme Court has radically altered the legal landscape for politics with the 5-4 decision
in the case Citizens United v. FEC, handed down on January 21, 2010. Turning back decades of
statutory law, the Court has elevated the First Amendment rights of corporations to speak dur-
ing elections, and has created a new paradigm for how political campaigns may be funded. The
way that corporations “speak” is by spending money, usually to purchase advertisements that
most individuals could not afford to finance.

Now that the Court has held that publicly-traded corporations have the same First Amendment
protections as individuals, limitations on Congtess’ ability to regulate their spending will be se-
verely constrained. That means that corporate treasury money~including the funds invested by
individuals, mutual funds, pension funds and other institutional investors—can be spent on poli-
tics without alerting investors eicher before or after the fact. Under current laws regulating cor-
porations, there is nothing that requires corporations to disclose to shareholders whether funds
are being used to fund politicians or ballot measures, or how the political money is being spent.
Moreover, shareholders have no opportunity to consent to the political use of corporate funds.

This does not have to be the case. Britain has an alterarive approach. In the U.K,, companies
disclose past political expenditures directly to shareholders. And more importantly, sharehold-
ers must authorize corporate political spending before a corporation uses shareholder funds on
political spending.

This report argues for the United States to change its securitics laws in the wake of Citizens
United to

(1) provide notice to shareholders of any and all corporate political spending and

(2) to require shareholder authorization of future corporate political spending.

4 | Brennan Center for Justice
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INTRODUCTION

THE PROPER ROLE OF CORPORATE MONEY
IN OUR DEMOCRATIC PROCESS

In Citizens United, the U.S. Supreme Court majority determined that the First Amend-
ment protects the use of corporate money in elections.! Roughly half of American house-
holds own stocks, many through mutual funds or 401(k) retirement accounts.” “Cor-
porate money” in a publicly traded company is in part made up of investments from
shareholders. Thus, corporate spending is in reality the spending of investors’ money.?

Political spending by corporations may raise the democratic problem of corruption or
the appearance of corruption. For shareholders, the risk of corporate political spending
atraches to the pocketbook.? Recent studies have shown that corporate political expen-
ditures are symptomatic of problems with corporate governance and long-term per-
formance. While these studies show correlation (and not causation) between political
spending and poor firm performance,” it is worthy of worry that political spending may
be indicative of risky corporate behavior.® Because of twin concerns about the protection

of shareholders and the integrity of the political

system, which may be corrupted by corporate

dollars, a century’s worth of American election THE CITIZENS UNITED DECISION
laws have prohibited corporate managers from MEANS THAT CORPORATIONS CAN
spending a corporation’s general treasury funds SPEND CORPORATE MONEY TO
in federal elections.” These prophylactic cam- DIRECTLY SUPPORT OR OPPOSE

; s
paign finance laws® have protected shareholder CANDIDATES IN FEDERAL ELECTIONS

interests by making corporate treasury funds
v § corp v AS WELL AS IN ALL 50 STATES.

off-limits to managers who might be tempted

to spend this corporate money to support a
personal favorite on the ballot.

States’ corporate law and federal securities law—for the most part—do not address the
issues that will arise with the advent of unfettered corporate political spending by man-
agers. For years, state courts enforcing state corporate laws have largely turned a blind
eye to managerial decisions to spend corporate money on politics.” Using what is known
as the “business judgment rule,” state courts have allowed corporate managers to spend
corporate treasury money on politics. Before Citizens United, in all states, corporations
could use corporate treasury money on ballot measures, and in 28 states, corporations
could use corporate treasury money on candidate elections. Now, the Citizens United
decision means that corporations can spend corporate money to directly support or
oppose candidates in federal elections as well as in all 50 states. Yet under state corporate

Brennan Center for Justice | 5
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law, there are no clear standards about what corporate political spending would or would
not be ultra vires or a waste of corporate assets. Furthermore, there are no federal or state
laws or regulations requiring boards to report such spending to shareholders or requiring
shareholders to approve political spending.

Should shareholders discover large or imprudent corporate political expenditures, they
have very little recourse under current law. A suit for breach of fiduciary duty would
likely be in vain; Shareholders would be faced with two unsatisfying solutions: either
they could launch a costly campaign to vote out the board or they can sell their stock—
possibly at a loss. Thus, under current U.S. law, shareholders cannot provide meaningful
oversight of managerial whims to spend sharcholder investments on polirics.

This report will briefly lay out the issues presented by infusing corporate dollars into
American politics, including the way disclosure of corporate political spending falls into
a problematic regulatory gap between campaign finance law and corporate law, as well as
how stare corporate law and federal securities law fail to protect shareholders from man-
agers’ spending corporate dollars on elections.!” Then this report will explore how the
U.K. has approached the problem of corporate money in politics. Finally, this report will
offer a concrete policy solution. Modeled on the British approach to corporate politi-
cal spending, this report urges Congress to adopt a new law requiring publicly traded
companies to provide two basic protections for shareholders: disclosure of past corporatc
political spending and consent to future corporate political spending.

6 | Brennan Center for Justice
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CHAPTER 1. THE LEGAL LANDSCAPE
AFTER CITIZENS UNITED

Citizens United v. FEC, which was decided on January 21, 2010, has allowed corporate
treasury money into federal clections and elections in 22 states. Technically, Citizens Unit-
ed involved little more than a narrow question of administrative law: whether a 90-minute
film entitled “Hillary: the Movie,” which was highly critical of then-presidential candidate
Hillary Clinton, and partially funded by for-profit corporate money, was covered by the
elections law as a long-format, infomercial-style political ad.

But instead of focusing on this narrow question, the Supreme Court used Citizens Unired
to give corporations the same political First Amendment Rights that an American citizen
has. In doing so, the Courr disturbed 63 years of law which barred corporate independent
expenditures at the federal level and over a century of laws preventing corporate expendi-
tures at the state level. Citizens United has dismantled campaign finance safeguards which
used to address the problem of corporate managess using other people’s money in politics.

Before the Citizens United decision, pre-existing federal laws required corporate managers
to make political expenditures via separate segregated funds (SSFs), also commonly known
as corporate political action committees (PACs), so that sharcholders, officers and manag-
ers who wanted the corporation to advance a political agenda could designate funds for that
particular purpose. This scheme limited corporate influence on elections since the amount
of funds that can be raised and contributed by PACs are subject to strict limits (federal
PACs can accept individ-
ual donadons of $5,000
and can give a candidate

CITIZENS UNITED HAS DISMANTLED CAMPAIGN

$2,400 per election). FINANCE SAFEGUARDS WHICH USED TO ADDRESS
THE PROBLEM OF CORPORATE MANAGERS USING

These laws protected both OTHER PEOPLE'S MONEY IN POLITICS,
the integrity of the demo- .

cratic process as well as

shareholders. Recognizing

the wisdom of this approach, as of 2010, 22 states had followed suit with similar laws. In
the 28 states that lacked federal-style election rules, corporations were able to give political
donations to candidates directly from their corporate treasuries and they could make in-
dependent expenditures on behalf of such candidates using corporate funds." This money
could be used in such states to pay for expenditures in legislative, executive and judicial
elections, all without consent from or notice to shareholders. Now, post-Citizens United,
corporate money may be used by corporate managers to directly support or oppose candi-
dates in all state and federal elecrions.

Brennan Center for Justice |
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CHAPTER 2. THE PROBLEMS WITH
CORPORATE POLITICAL SPENDING

A. THE DEMOCRATIC PROBLEM

The democratic problem posed by unfettered corporate political spending is the risk that
policymakers will base their legislative decisions on what’s best for corporations instead
of what's best for citizens and voters. There is ample reason to be concerned that there
will be a new influx of corporate cash into elections, given the recent history of corporate
political spending, and to worry about the impact on our democracy resulting from that
new influx.

Despite the federal ban on the use of corporate treasury money to support or oppose
candidates, corporate money has made its way into the electoral process through sev-
eral different avenues—and has influenced elections for years. By any measure, corporate
money is frequently used to try to influence ballot measures and to elect, re-elect and
unseat candidates at the state, federal and even international level.?

In the 2008 U.S. federal election, which was marked by a lengthy presidental primary
season, the grand total raised by all federal candidates was $3.2 billion. Money from cor-
porate PACs comprised one out of every ten federal dollars contributed'® and corporate
PACs contributions to Congressional races were one of every three PAC contributions
between 1997 and 2008." Although this report is not focused on corporate PACs, but
rather on money that comes directly from corporate treasuries, it is nonetheless inter-
esting to note since 2005, 173 corporate donors, “their Political Action Commirtees,
exccutives and other employees have contributed, under campaign finance law limits,
$180 million to federal candidates and political parties, an average of over $1 million

per organization.”"?

Exactly how more corporate money in politics may affect American policy is hard to
predict. Following on the heels of Citizens United, one risk is that politicians may change
their behaviors based on real or perceived new threats of high corporate political spend-
ing.'® An open question is: will elected officials refrain from supporting reforms that are
hostile to big corporate donors and instead favor policies dictated by corporate donors??’
And while it is difficult to document actual influence over policy, it is possible the influx
of corporate money may result in a public perception that the government is for sale to
the highest biddet, further damaging the public trust in our democratic system. It is this
perception of corruption that is corrosive to democratic norms. '
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B.  OTHER PEOPLE'S MONEY
When managers of publicly-traded companies spend corporate treasury money on poli-

tics, they do so using other people’s money—in part, money invested by shareholders.”
Some studies have indicated that corporate contributions appear to be linked with wind-
falls for donating corporations.? But the narrative of political spending as an unmiti-
gated good is not the only one available. For example, a recent study of 12,000 firms
by Professors Aggarwal, Meschke, and Wang?* revealed that despite corporate managers’
attempts to influence public policy through spending on elections, corporate political
spending correlates with lower shareholder value.?

Aggarwal and his co-authors suggest that high levels of political spending are a trade-
mark of poor corporate management, and that “managers willing to squander small
sums on political giving are likely to squander larger sums elsewhere.”” Consequently,
one potential risk posed by deregulation of corporate money in politics is that corporate
managers who were restrained by the PAC requirement will spend much more money on
politics—using the corporate treasury to support their personal political agendas.” Now
that the Supreme Court has given its imprimatur to corporate political spending, new
protections need to be implemented to protect sharcholders from managers’ potentially
profligate spending on politics.
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The Center for Political Accountability (CPA) has also done case studies of corporate
political contributions linked to firm failure. The CPA found:

Enron, Global Crossing, WorldCom, Qwest and Westar Energy each made
corporate contributions a key part of their business strategies, enabling them
to avoid oversight, engage in alleged illegal activities and gain uncharacteristic
advantage in the marketplace—the combination of which led to their ignomini-
ous downfall at the expense of their shareholders.”

Enron, Global Crossing and WorldCom ended up in bankruptcy—at the time, these were
among the biggest bankruptcies in U.S. history;?® Qwest and Westar Energy came peril-
ously close to bankruptcy.??

Furthermore, shareholders” own First Amendment interests could be trampled if their
investments are used to support candidates and causes that they do not wish to endorse.
As the European Corporate Governance Service explains:

This is exactly why partisan political donations are such a bad idea for com-
panies. Shareholders’ views of which, if any, political party’s program{] will
benefit them most will vary dramatically. And many may conclude that any
political expenditure is a waste of their money. The danger is... that sharehold-
ers’ views are actually overlooked and management decides for itself to position
the company as politically partisan. And this in turn may lead to reputational
damage.... The safest option for both companies and shareholders is simply to
avoid these types of corporate donations altogether.*

1. Poor Disclosure of Corporate Political Spending

According to Justice Kennedy, writing the lead opinion in Citizens United, the free flow
of information empowers shareholders to protect their own interests. As Kennedy wrote,
“Shareholder objections raised through the procedures of corporate democracy can be more
effective today because modern technology makes disclosures rapid and informative.”!
Unfortunately, this assumption that there is readily available information about corporate
political spending appears to be based on a misunderstanding of the state of the law.

As U.S. law stands now, corporate managers can spend corporate money on politics with-
out notifying shareholders either before or after the fact and they can make this political
spending without any authorization from shareholders.* This is problematic because
the political interests of managers and shareholders can and do diverge.” Unfortunately,
currently, neither corporate law nor campaign finance law provides shareholders with
accessible salient information about the total universe of corporate political spending.
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a, Campaign Finance Law Reporting

Campaign finance disclosure laws vary from the federal to state level as well as from state
to state. Corporate political spending can be underreported because the duty to report
often falls on the candidate or party receiving the money and not the corporation giving
the money. Furthermore, as will be discussed below, many states and the FEC simply
have weak reporting requirements that do not capture the ways modern corporations
spend money on politics.

The Federal Election Commission (FEC) AS U.S. LAW STANDS NOW, CORPORATE
requites reporting  from  candidates, MANAGERS CAN SPEND CORPORATE
MONEY ON POLITICS WITHOUT NOTIFY-

ING SHAREHOLDERS EYTHER BEFORE OR

political committees and parties. Corpo-
rate SSFs report their spending directly
to the FEC.* To track contributions

by SSFs ac the federal level, the public AFTER THE FACT AND THEY CAN MAKE
must know the exact names of the SSFs  THIS POLITICAL SPENDING WITHOUT ANY
involved. Tracking spending becomes AUTHORIZATION FROM SHAREHOLDERS.

difficult when an SSF does not contain

the “doing-business-as” name of the cor-

poration at issue. A common tactic is for the corporate SSFs to give to benign sounding
PACs which, in turn, give directly to federal candidates. For example, the Abraham
Lincoln Leadership Political Action Committee, the Democracy Believers PAC, and the
Freedom and Democracy Fund are largely funded by corporate SSFs.

Federal spending is only one subset of political spending. Post-Citizens United, corporations
may directly support or oppose candidates in every state election. And even before Citizens
United, corporations could spend money on ballot initiatives in all 50 states. Spending in
state elections is reported in that state, and not to a central location like the FEC. Each
state has its own distinct disclosure requirements with its own definitional loopholes.

Reporting political expenditures under state campaign finance laws is particularly spotty,
creating many opportunities for corporations to conceal their role underwriting poli-
tics. While most corporate political spending is technically reportable to state regulators
{again, often by the candidate and not by the corporation), state laws are porous and
may not caprure the full unijverse of political spending. As the Campaign Disclosure
Project has demonstrated, year after year, states fail to achieve meaningful disclosure or
accessible databases.” To reconstruct the total amount of reported political spending,
shareholders would have to comb through vast volumes of records at the federal and state
level”-—and perhaps even at the international level—to learn how much and to whom
corporations contribute®
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Some political spending falls under the radar, so no matter how much due diligence a
shareholder does, the spending remains unknown. For example, trade associations, such
as the U.S. Chamber of Commerce, do not divulge the identity of those funding their
political activities and most corporations do not divulge how much they have given to
trade associations.* Increasingly, corporations are making anonymous contributions to
trade associations and other tax-exempt organizations which are becoming “proxies for
corporate political involvement.”

b. Corporate Law Reporting

Federal securities law also fails to require that sharcholders receive information regard-
ing corporate political spending. The Securities and Exchange Commission (SEC) has
no rule or regulation requiring disclosure by publicly-traded companies of their political
spending to shareholders or the investing public. Even for the political spending that
is properly reported to a government agency, there is no legal duty to share this infor-
mation directly with shareholders in an accessible way, such as in a Form 10-K annual
report. Because political spending by corporate entities is not disclosed in a single place,
discovering the full exrent of the political spending of any corporate entity takes copious
research, to the extent that such spending is discoverable at all.

The problem of lack of full transparency of political spending is not a novel one. In the
aftermath of Watergate, Congressional hearings and SEC investigations revealed that
300 American corporations had made questionable or illegal payments both domes-
tically and to foreign governments—including campaign contributions. The result of
these revelations resulted in the SEC’s requiring voluntary disclosure by corporations of
questionable foreign political payments and in Congress’ passing the Foreign Corrupt
Practices Act.*! In a speech supporting the passage of the legislation, then-SEC Com-
missioner John R. Evans argued for the need for transparency and the risk posed to the
soundness of the financial markets:

Disclosures of illegal or questionable payments in connection with business
transactions raises serious questions as to the degree of competition with re-
spect to price and quality because significant amounts of business appear to be
awarded not to the most efficient competitor, but to the one willing to provide
the greatest personal economic rewards to decisionmakers. Such disclosures. ..
also raise questions regarding the quality and integrity of professional corporate
managers and whether they are fulfilling their obligations to their boards of
directors, sharcholders, and the general public.®

While the Watergate-era revelations included out-and-out bribes, many of the same
concerns raised by Commissioner Evans echo today as shareholders often know very
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little about the beneficiaries of cor-

porate political expenditures made THIS BASIC ASYMMETRY OF INFORMATION

by corporate managers and any ensu- )
RETWEEN A CORTORATION AND TS BENEFI-

ing risks.*? Furthermore, shareholders

may unwittingly fund political spend- CIAL OWNERS NEEDS TO BE ADDRESSED BY
ing at odds with their own political CHANGING FEDERAL SECURITIES LAWS TO
philosophies.* As Professor Jill Fisch BETTER INFORM SHAREHOLDERS.

has explained:

Political contributions are generally not disclosed to the board or shareholders,
nor are political expenditures generally subject to oversight as part of a corpo-
ration’s internal controls. The lack of oversight makes it difficult for corporate
decision makers and stakeholders to evaluate the costs and benefits of political
activity.®

With boards in the dark about corporate political spending, shareholders have little
hope of fully understanding the scope of companies’ political expenditures. This basic
asymmetry of information between a corporation and its beneficial owners needs to be
addressed by changing federal securities laws to better inform shareholders. As a leading
corporate law firm advocated in a public memorandum:

Shareholders have legitimate interests in information about corporate policies
and practices with respect to social and environmental issues such as climate
change, sustainability, labor relations and political contributions. These issues,
many of which do not fall neatly within a line item disclosure requirement,
bear on the company’s repuration as a good corporate citizen and consequently,
the perceived integrity of management and the board.#

2. The Lack of Shareholder Consent

In the Citizens United decision, Justice Kennedy, writing for the 5-4 majority, brushed
aside the need for shareholders™ protection because there was “little evidence of

abuse that cannot be corrected by shareholders through the procedures of corporate
democracy.”*® However, as will be discussed below, there are serious limitations to
what shareholders can do in response to corporate political spending, especially for
undisclosed spending.

One troublesome problem is that even if political expenditures are disclosed, the law
does not require any meaningful shareholder consent to corporate political spending. In
contrast to money that is given to a corporate PAC expressly for use in politics, share-
holders do not generally invest in a corporation with the intent to make political state-
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ments.? In fact, investor’s money is being spent on politics without any requirement for
explicit permission or authorization from shareholders.

State-based corporate law today does not adequately address the issue of managers’ use
of corporate money in politics. The 103 years of regulating corporate political money
through the federal election laws has left a system of norms which are ill-suited for the
new era ushered in by the Citizens United decision, when corporate treasury money will
be widely available for large-scale political expenditures.

In fact, state courts have allowed corporate political spending under the business judg-
ment rule. Instead of finding that such spending is ultra vires or a waste of corporate
assets, so far, courts have used the permissive “business judgment rule” to allow corporate
managers to spend corporate money on politics without meaningful restrictions.™ Thus,
sharcholder suits alleging a violation of the board’s fiduciary duty because of corporate
political spending are likely in vain. Professor Thomas Joo elucidates:

Shareholders must allege corruption or conduct approaching recklessness in
order to even state a claim challenging management actions. This principle of
deference is not limited to decisions regarding ‘business, narrowly defined.
Courts have applied business judgment deference to...political spending on
the ground that management may believe such decisions will indirectly advance
the corporation’s business.*!

Now that the Supreme Court has stripped away the campaign finance protections
requiring that corporations directly support or oppose candidates only through PACs,
fundamental changes rhat would result in more internal corporate controls of political
spending are needed.” One of those new internal controls should require managers to

seck authorization from shareholders

A BETTER SYSTEM IS ONE IN WHICH before making political expenditures

THE SHAREHOLDERS KNOW ABOUT THE
SPENDING AND AUTHORIZE IT BEFORE IT
LEAVES THE CORPORATION'S COFFERS. Some have argued that markert disci-

pline alone will prevent a corporation

with corporate treasury money under
the U.S. securities laws.

from spending an excessive amount
on politics. For instance, at the Citizens United oral argument, Chief Justice John Rob-
erts asked the Solicitor General Elena Kagan, “can’t [shareholders] sell their shares” if
they object to particular political spending by a given corporation?”® But the theoretical
ability to exit an investment is not a real solution to this problem. First, the ability to sell
is highly constrained for many investors if they own their shares though an intermediary
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like a pension fund or a 401k that is invested in mutual fund. In that case, the choice to
divest from the individual shares lies with the fund manager. The only way a beneficial
owner who holds stock through a fund can be sure they are not invested in an offending
stock is by divesting from the fund entirely. Such actions may trigger adverse tax conse-
quences and penalties.

Moreover, even for those who do own stocks directly, selling shares after a corporation has
made an ill-advised or large political expenditure provides little remedy to the shareholder.
The corporate money has already been spent, never to return to the corporate treasury,
potentially deflating shareholder value. A better system is one in which the shareholders
know about the spending and authorize it before it leaves the corporation’s coffers.
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CHAPTER 3. THE BRITISH MODEL

The current American model where corporate money flows into the political system
through obscured channels need not be the notm. There is another way—the British
system. 'The British provide a useful and elegant legislative model that the United States
should emulate now that the Supreme Court’s Citizens United decision has overturned
the federal law banning the use of corporate treasury funds for clectioneering. The U.K.
allows direct corporate donations™ to candidates and political parties, yet it does so with
much more transparency.” In 2000, the U.K. adopted an amendment to its Companies
Act, which requires British companies to disclose political contributions to its sharchold-
ers as well as to seek consent from shareholders before political donations are made.’

Like the U.S., the U.K. has had its share of campaign finance scandals. As a researcher
at the House of Commons explained the history of political funding before the 2000
U.K. reforms:

‘The main objections to the [pre-2000] system, where party finances are largely
free from any statutory regulation, revolve around suspicions that financial con-
siderations can buy undue influence and improper access. ... There is now a great
deal of support for more openness and transparency in the system. Among the
issues perceived as causing most concern are: large donations from individuals
and companies, and, more specifically, the correlation between donations and
access to Ministers, influence on policy, favourable commercial considerations,
and the receipt of honours or other personal appointments...””

These atmospherics contributed to the sense that reform was needed in the U.K. How-
ever, the 2000 changes in British law came about as a direct response to the Fifth Report
of the Committee on Standards in Public Life.”® Lord Neill, who chaired the Commit-
tee, explained the need for the new approach:

Many members of the public believe that the policies of the major political par-
ties have been influenced by large donors, while ignorance about the sources of
funding has fostered suspicion. We are, therefore, convinced that a fundamen-
tally new framework is needed to provide public confidence for the future, to
meet the needs of modern politics and to bring the United Kingdom into line

with best practice in other mature democracies.”

Consequently, the Committee recommended that a company wishing to make a dona-

tion to a political party should have the prior authority of its shareholders.®® This reform
was adopted by Parliament.
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British law requires if a company has made a political donation of over £2,000, then
the directors’ annual report to the shareholders must include the name of who received
the donation and the donation amount.’ In England, the directors’ report is equivalent
to a company’s 10-K annual report in the United States and £2,000 is roughly equal to
$3,000 at current exchange rates.®

In addition to requiring disclosure, the British law goes further and requires shareholder
consent for spending over £5,000 on political expenditures.®® At current exchange rates,
£5,000 is roughly $8,000. If shareholders in British companies do not approve a political
donation resolution, then the company cannot make political contributions during the
relevant period.** Also, directors of British companies who make unauthorized political
donations are personally liable to the company for the amount spent plus interest, and
must compensate the company for any loss or damage as a result of the unauthorized
donation or expenditure.” The interest rate charged on unauthorized political expendi-
tures is 8% per ann