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E-VERIFY: PRESERVING JOBS
FOR AMERICAN WORKERS

THURSDAY, FEBRUARY 10, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION
PoLicy AND ENFORCEMENT,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:05 a.m., in
room 2141, Rayburn Office Building, the Honorable Elton Gallegly
(Chairman of the Subcommittee) presiding.

Present: Representatives Gallegly, Smith, Gohmert, Poe, Ross,
Lofgren, Conyers, and Pierluisi.

Staff present: (Majority) Andrea Loving, Counsel; Marian White,
Staff Assistant; and Tom Jawetz, Minority Counsel.

Mr. GALLEGLY. Good morning. I call the Subcommittee to order.

I have an opening statement. Then I will defer to our colleagues
and get our hearing going.

Most folks on this Committee know that I have long said that the
way to solve the problem of illegal immigration is not all that com-
plicated. First, we must enforce our laws, and second, we must dis-
courage illegal immigration. And finally, we must remove the bene-
fits that make it easy for illegals to stay in this country.

With nearly 14 million unemployed Americans, removing the
magnets is more important now than ever.

The biggest magnet for illegal immigrants is jobs. So we owe it
to the American people to do whatever we can to reduce the num-
ber of American jobs going to illegal immigrants. The E-Verify pro-
gram helps to do just that. E-Verify allows employers to check the
work eligibility of hew hires by running the employee’s Social Secu-
rity number or alien identification number against Department of
Homeland Security and Social Security Administration records.

In 1995, I chaired a congressional task force on immigration re-
form. We published a 200-page report with more than 80 specific
recommendations. One of those was for an electronic employment
eligibility verification system which was included in Chairman
Smith’s 1996 immigration reform bill. That system is now known
as E-Verify.

It is currently a voluntary program for most of the almost
250,000 employers who use it. It is free, Internet-based, and very,
very easy to use. And the employers who use it all agree.

In an October 2010 USCIS customer satisfaction survey, E-Verify
received 82 out of 100 on the American Customer Satisfaction
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Index scale. The 82 scored by E-Verify is much higher than the
Federal Government’s satisfaction index of 69.

And 76 percent of the National Federation of Independent Busi-
ness members said it would be a minimal or no burden if there was
one telephone number or a single Internet web site where we could
check a new employee’s eligibility to work. And that is exactly what
E-Verify is.

But I also want to acknowledge that there are two very impor-
tant components that must exist to help ensure that U.S. jobs go
to Americans and legal residents.

First, the Federal Government must put in place enough enforce-
ment resources to ensure proper use of E-Verify. Employers must
have to know if they misuse the system, for instance, by ignoring
the fact that the photo in the E-Verify does not match the photo
on the identity document provided by employee, they will be inves-
tigated and held accountable. Right now, there is nowhere near the
level of enforcement needed for E-Verify or really, for that matter,
anything having to do with illegal immigration.

Second, the SSA must work in conjunction with DHS to use So-
cial Security no-match letters. If the same Social Security number
is being queried by employers in several different States at around
the same time, the likelihood of fraud is very high.

These steps will help E-Verify’s continued success.

And I look forward to the testimony of our witnesses today.

And at this point, I would yield to my good friend from Cali-
fornia, the Ranking Member, Ms. Lofgren.

[The prepared statement of Mr. Gallegly follows:]



Statement of Chairman Elton Gallegly
Subcommittee on Immigration Policy and Enforcement
Hearing on E-Verify — Preserving Jobs for American Workers

Thursday, February 10, 2011

Good morning. | have long said that the way to solve
the problem of illegal immigration is fairly simple. First, we
must enforce our laws and secure the border. Second, we
must remove the magnets that encourage illegal immigration.
And finally, we must remove the benefits that make it easy
for them to stay.

With nearly 14 million unemployed Americans, removing
the magnets is more important than ever.

The biggest magnet for illegal immigration is jobs. So
we owe it to the American people to do whatever we can to
reduce the number of American jobs going to illegal
immigrants. The E-Verify program helps do just that.

E-Verify allows employers to check the work eligibility of
new hires by running the employee’s Social Security number
or alien identification number against Department of
Homeland Security and Social Security Administration
records.

In 1995, | chaired the Congressional Task Force on
Immigration Reform. We published a 200-plus page report
with more than 80 specific recommendations. One of those
was for an electronic employment eligibility verification
system, which was included in Chairman Smith’s 1996
immigration reform bill. That system is now known as E-
Verify.

Itis currently a voluntary program for most of the
almost 250,000 employers who use it. It is free, internet-
based and easy to use. And the employers who use it agree.



In an October 2010 USCIS Customer Satisfaction
Survey, E-Verify received 82 out of 100 on the American
Customer Satisfaction Index scale. The 82 scored by E-
Verify is much higher than the federal government’s
satisfaction index of 69.

And 76% of National Federation for Independent
Business members said it would be a minimal or no burden if
“there was one telephone number and/or a single internet
website where you could check a new employee’s eligibility
to work....” That’s exactly what E-Verify is.

But | also want to acknowledge that there are two very
important components that must exist to help ensure that
U.S. jobs go to Americans and legal immigrants.

First, the federal government must put in place enough
enforcement resources to ensure proper use of E-Verify.
Employers have to know that if they misuse the system, for
instance by ignoring the fact that the photo in E-Verify does
not match the photo on the identity document provided by
the employee, they will be investigated and held accountable.
Right now there is nowhere near the level of enforcement
needed for E-Verify.

Second, the SSA must work in conjunction with DHS to
issue Social Security no-match letters. If the same Social
Security number is being queried by employers in several
different states at around the same time, the likelihood of
fraud is high.

These steps will help E-Verify’s continued success.

1 look forward to the testimony from our witnesses
today.

Ms. LOFGREN. Thank you, Mr. Chairman.

Today’s hearing on E-Verify continues the conversation we began
at the Subcommittee’s first hearing on ICE worksite enforcement.
The situation we face is clear to everyone. Our immigration system
is broken and it doesn’t meet the needs of our country. As we dis-
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cussed before, simply continuing to enforce our broken immigration
laws is not a serious job proposal. Pressing harder on the gas with-
out fixing the vehicle will only endanger our recovering economy,
hurt American workers, and leave our immigration system as bro-
ken as when we started.

Being from Silicon Valley, I am a big advocate for technological
solutions to problems, and I support a carefully designed electronic
employment eligibility verification system that works and contains
sufficient safeguards. In fact, since 2005, every serious proposal to
fix our broken immigration system has tackled the challenge of
verifying the employment eligibility of our workforce.

But we need to take into account the complex realities of our
economy. There are those who argue that making E-Verify manda-
tory for all employers will destroy the jobs magnet by preventing
unauthorized workers from getting new jobs. They want employers
to use E-Verify not only for new hires, but for existing employees
as well. They believe this issue boils down to simple math, that
every time we remove an undocumented worker from a job or from
the country, we open that job for a native-born worker. But this
simple math is just bad math. The truth is that mandating
E-Verify alone would not destroy the jobs magnet. It would actually
encourage businesses and workers to enter the underground econ-
omy by working off the books.

When the Congressional Budget Office analyzed the SAVE Act in
2008, it concluded that mandating E-Verify without reforming our
broken immigration laws would suck $17.3 billion out of the tax
system. Driving millions of workers further into the shadows would
not only cost this country $17.3 billion in lost revenue, it would de-
press wages and working conditions for all workers, including
United States workers, as unscrupulous employers would be better
able to undercut those that play by the rules.

It gets worse. In some industries, like agriculture, mandating the
use of E-Verify would actually reverse the polarity of the magnet,
shipping millions of jobs overseas. In agriculture where 75 percent
of the jobs are filled by undocumented immigrants, E-Verify would
decimate the agricultural economy, and as we have learned over
the years, the increase in wages necessary to get U.S. workers to
go to the fields as migrant workers would hike production costs so
high that U.S. food products would no longer be competitive with
imported products. The end result would be the closure of Amer-
ica’s farms, a less secure America, and the mass offshoring of mil-
lions and millions of U.S. jobs, including all the upstream and
downstream jobs that are created and supported by our agriculture
industry.

The jobs magnet that draws people to this country, a sign of eco-
nomic prosperity and opportunity, would be reversed, repelling
businesses and entrepreneurs from investing in our country and
contributing to our economic recovery.

I am pleased to have these witnesses before us today because I
expect that we will hear about ongoing efforts to improve the accu-
racy of E-Verify. I also expect, however, that we will hear about se-
rious challenges that remain.

One issue of great concern during this period of economic recov-
ery and high unemployment is the E-Verify error rate, which has
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directly led to tens of thousands of U.S. citizens and employed au-
thorized noncitizens to improperly lose their jobs. Based on an
analysis of USCIS data, the National Immigration Law Center esti-
mates in their submitted testimony that mandating E-Verify for all
employers would jeopardize the jobs of about 1.2 million American
citizens and work-authorized nonimmigrants. I would ask unani-
mous consent, Mr. Chairman, to enter that statement into the
record.

Mr. GALLEGLY. Without objection.

[The information referred to follows:]



Written Statement of Tyler Moran
Policy Director, National Immigration Law Center

House Committee on the Judiciary
Subcommittee on Immigration Policy and Enforcement

Hearing on: "E-Verify- Preserving Jobs for American Workers"
February 10, 2011

The National Immigration Law Center (NILC) is a nonpartisan national legal advocacy organization that
works to advancc and promotc the rights of low-income immigrants and their family members. Sincc its
inception in 1979, NILC has earned a national reputation as a leading expert on the intersection of
immigration law and the employment rights of low-income immigrants. NILC’s extensive knowledge of
the complex interplay between immigrants™ legal status and their rights under U.S. employment laws is an
important resource for immigrant rights coalitions and community groups, as well as national advocacy
groups, policymakers, attorncys and legal aid groups, workers” rights advocatcs, labor unions,
government agencies, and the media. NILC has analvzed and advocated for improvements of E-Verify
since it was first implemented in 1997 as the Basic Pilot program, and has extensive experience assisting
immigrant advocates, attomeys, unions and other worker advocates in responding to problems with the
program as it affects workers — immigrants and U.S.-born alike.

Overview

Making E-Verify mandatory without broader reform to our immigration system will drive down the
wages and working conditions of @/ workers. Expanding the program is not the key to ending the
cmployment of unauthorized workers. E-Verify—and any immigration enforcement-only policy—will
not address the economic incentive that employers have to hire undocumented workers. Expanding E-
Verify will also have severe repercussions for our ceconomy and workforee.

Mandatory E-Verify has been part of every immigration reform bill since 2003, and NILC has worked on
a bi-partisan basis to craft proposals that cnsurc duc process and privacy protections for all workers. !
The key to every effort, however, has been to pair E-Verify with a path to legal status for undocumented
immigrants. Mandatory E-Venify without creating a fully legal labor force will set the program up for
failure and exacerbate our current economic challenges. The unintended consequences of implementing
the program will be grave, sending more workers and jobs into the underground economy, while other
Jjobs go overscas. States, localitics, and the federal govermment will lose out on tax revenue, and
unscrupulous employers will have more tools to coerce and control workers. Instead of layering this
program on top of a broken immigration system, we need to fix the system and ensure that al/ workers
arc protected.

NILC belicves the key to good jobs for all workers is (1) reforming our immigration laws in a
comprehensive and realistic way, that also includes strengthening our labor, employment, and c¢ivil rights
laws, and (2) vigorously enforcing these laws. Protecting the rights of all workers in this way will
strengthen our cconomy. Mandatory E-Verify will do the opposite.

! See, lor example, Elcetronic Employment Verification Systems and Comprehensive Immigration Reform
Legislative Priorities (NILC, April 2007), http:/wwow,nilc.org/immsemplymnt/cir/e legpriorities_2007-04-
OL.pdl.




E-Verify will not change the fact that undocumented workers are a core part of the U.S. economy

There are currently 8 million undocumented workers in the country representing 5.2 percent of the U.S.
labor foree.” Our cconomy is highly dependent upon low-wage, low-skill labor provided by
undocumented workers and our country would face significant economic consequences if undocumented
workers were to suddenly lcave the workforce. For example, California, Texas and New Jerscy account
for approximately 25 percent of U.S. Gross Domestic Product. In those states, undocumented immigrants
account for about 9 pereent of the work force. Removing undocumented workers from these states—
virtually overnight—from the above ground workforce would “deal a staggering blow™ to onc quarter of
the U.S. economy.®

U.S. workers in certain industries would be particularly affected. Between 50 and 75 percent of the U.S.
agricultural labor force is comprised of unauthorized workers.* If these workers left the industry, it would
incrcasc production costs and prices and result in the mass off-shoring of millions of U.S. jobs. The U.S.
Department of Agriculture reports that for every on-farm job there are about 3.1 “upstream™ and
“downstream” jobs in America—jobs that support and are created by the growing of agricultural
products.” The vast majority of these complementary jobs arc held by U.S. workers, who would also face
unemployment if on-farm jobs are eliminated or moved out of the country. In other words, for each
undocumented farm worker we deport, we are essentially deporting the jobs of three American workers.

Throughout American history, immigrants have been scapegoated in tough economic times as taking jobs
away from Amcrican workers. And while it’s popular—cven casy—to blame immigrants, the facts
indicate a different reality. With unemployment hovering at 9 percent, and industries like construction
facing a 20 percent unemployment rate.® people are frustrated and are looking for someone to blame. But
there is no statistically significant relationship between unemployment and recent immigration.” In fact,
unemployment rates among native-born workers are actually lower in areas with higher levels of
immigration, because spending by immigrants stimulates the economy and creates additional jobs.

Policymakers have asserted that if we deport all undocumented workers that we can simply move
Americans into thosc jobs. ° But this oversimplification fails to grasp a gencral understanding of the labor
market. Immigrants and native-born workers with similar educational attainment and experience possess
unique skills that lcad them to specialize in different occupations. Bottom linc — immigrant workers and
native-born workers arc “imperfeet substitutes.™

? Jeffrey Passell and D’ Vera Cohn, Unauthorized Immigrant Population: National and State Trends, 2010 (Pew
Hispanic Center, Feb. 1. 2011), http://pewhispanic.org/files/reports/133.pdf. pp. 17.

3 Lee Hockstader, “Illegal Immigrants: Here to Stay.” The Washington Post, Feb. 1, 2011,

buip://voices. washinglonpost.com/postpartisan/2011/02/illegal_immigrants_here_{o_sta.himl.

4 Dan Zak. “Stephen Colbert, in GOP Pundit Character. Testifies on Immigration in D.C..” The Washington Post,
Sept. 25, 2010, www.waghingtonpost.com/wp-dvn/content/article/20 1 0/09/24/AR 2010092402734 html.

* Dan Griswold, ICE Worksite Enforcement — Up to the Job?: Testimony Before the Subcommittee on Immigration
Policy and Enforcement, Committee on the Judiciary, U.S. House of Representatives (Cato Institute, Jan. 26. 2011),
www.cato.org/pub_display. php?pub_id=12730.

© The Construction Industry in 2011 (Aronson Blogs, Jan. 11, 2011), http:/fwy ronsonblogs.comy/cisg/7p=76.

? fmmigration and Native-Born Unemployment Across Racial/Fihnic Groups: Untying the Knot, Part If of I
(Immigration Policy Center, Rob Paral and Associales, May 2009),

www. immigratipnpolicy .org/sites/delauivlilcs/docs/Part%202%

Ye20Unemploy ment %20 R ace%20Disconmect % 2005-19-09, pdf, pp. 3-5.

¢ Letter to U.S. Housc of Representatives Democratic collcagues [rom Lamar Smith, Feb. 4, 2010,

? Giovanni Pcri and Chad Sparber, Task Specialization, Immigration and Wages (University of Calilornia, Davis and
NBER and Colgate University, Jan. 2009),

bupy//www.ccon.ucdavis.cdw/laculty /eperi/publications/peri_sparber_main_appendix_{inal.pdf, p. 2.




Making E-Verify mandatory will have a devastating impact on our economy.

Undocumented workers are not going to leave the country simply because Congress makes it harder for
them to work here. It is clear that undocumented immigrants fill a niche in our cconomy and arc here to
stay, despite imposition of a verification system. And because these workers are a central part of our
cconomy, cmployers will usc any means necessary to keep them, including moving into the underground
economy, misclassifying workers as independent contractors, and simply not participating in any
cmployment verification system.'® Tn analvzing a 2008 bill that would have made E-Verify mandatory
(without also providing a way for unauthorized workers to become work-authorized) the Congressional
Budget Office (CBO) found that it would decrease federal revenue by more than $17.3 billion over ten
years—becausc it would incrcasc the number of cmployers and workers who resort to the black market,
outside of the tax system. "’

Arizona, the first statc to make E-Verify mandatory for all cmployers in 2008, provides a window into the
economic consequences of implementing the program with undocumented workers in the labor force. In
2008, the first year the law was in effect, income tax collection dropped 13 percent from the vear before.
Salcs taxcs, howcever, only dropped by 2.5 percent for food and 6.8 pereent for clothing. The conclusion
was that workers weren’t paying income taxes, but were still eaming money to spend—meaning that the
undcrground cconomy was growing. ' This loss in tax revenue was happening at a time when the state
was facing a $3 billion budget gap.

Employcrs who don’t move into the underground cconomy may simply not usc or misusc the system
because they want to keep their workforce. Though Arizona employers made 1.3 million new hires in the
fiscal year that ended in September 2009 and were required by state law to check all of them via E-Verify,
they actually checked only 730,000 of them—or slightly more than half."” U.S. Immigration and
Customs Enforcement (ICE) officials also report that unscrupulous employers in Arizona have leamed
that E-Verify’s photo-matching tool (which is used to confirm workers” identities through a photo
comparison) accepts only two documents, and therefore they ask employees whom they suspect are not
work-authorized to provide some other identity document that the photo-matching tool does not accept.™

Mandatory E-Verify will lower wages and working conditions for all workers

E-Venfy will not create jobs for American workers.  In fact, without creating a fully legal workforee, it
will simply force undocumented workers into the underground cconomy because the cconomic incentive
for businesses to keep immigrant workers far exceeds the cost of complying with immigration, labor, or

19 See Jim McTague, “The Underground Economy: Tllegal Tmmigrants and Others Working OIT the Books Cost the

U.S. Hundreds of Billions of Dollars in Unpaid Taxes.” The Wall Street Journal Classroom Edition, April 2005,
oonr.com/archive/0Sapriecon_underground hiy, Lora Jo Foo, The Vulnerable and Exploitable
Immigrant Workforce and the Need for Strengthening Worker Protective Legislation (Yale Law Journal, 103 Yale
L.J. 2179, May 1994), www. wiego.org/papers/FoolmmigrantWorkers pdf.

' Letter to Rep. John Conyers. Chair, Committee on the Judiciary, U.S. House of Representatives. from Peter
Orszag, Director, Congressional Budget Office. Apr. 4, 2008, wwiv.cho.gov/fipdocs/2 Ixx/docH 100/hr4088 e pdf.
'2 Danicl Gonvaler, “Illcgal Workers Manage Lo Skirt Arizona Employcr-Sanctions Law: Borrowed Identitics, Cash
Pay Fucl an Underground Economy,”™ The Arizona Republic, Nov. 30, 2008.

13 Jahna Berry, “Most Arizona Employers Aren’t Using E-Verily,” The Arizona Republic, July 28, 2010,
weww.asceniral.comyarizonarepublic/mews/articles/ 201 0/07/28/2010{7 28ari«ona-cmploy ers-ignoring-¢-verify. himi.
" Richard M. Stana, Repori lo the Subcommitiee on Social Security, Commitlee on Ways and Means, 1.S. louse of
Representatives: Fmployment Verification, Federal Agencies {lave Taken Steps to Improve F-Verify, hut Significant
Challenges Remain (Government Accountability Office, Dec. 2010, GAO-11-146),

www.2a0.gov/new.items/dl 11460.pdl, p. 22,
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cmployment laws. "

Sometimes, fact mirrors fiction. For workers in the underground economy, the working

conditions arc abysmal and akin to thosc in the carly 20th century novel The Jungle. By moving
underground, lawbreaking flourishes and there is a parallel labor system created where there is no
overtime, no breaks, underpayment of wages, and unsafe working conditions. And when workers are off
the books, they are stripped of the “entire package of social insurance programs that helped lay the basis
for a broad middle class in the country,” including workers” compensation, Social Security, minimum
wage, and paid time off. '

As history has shown, a large underground economy hurts the above-ground workforces as well.
Amgrican workers have to compete against casily-cxploited undocumented workers who are foreed to
accept lower wages and substandard working conditions in order to remain employed. When some
workers are casy to exploit, the conditions of all workcers suffer because of “race to the bottom™
competition and because opportunitics for collective action by workers arc undermined.'”

E-Verify error rates will cause American workers to lose their jobs

While the much-discussed E-Verify error rates have improved since the program was implemented in
1997, there is still significant cause for concem. In its current form, 97.4 percent of workers are
immediately confirmed as work authorized.™ As a statistic, this may sound accurate, but the actual
numbers of workers affected is concerning—particularly when national unemployment hovers at 9
percent and so many Americans are looking for work. We can’t afford to have one person denied
cmployment because of government crror.

Using Westat’s statistical model, approximately (0 .8 percent of tentative nonconfirmations — or TNCs —
are issued in error.”® Since there were 16 million E-Verify queries by employers in fiscal year 2010,
128,000 workers had to go to a government agency to fix a database error or lose their jobs.” Of the 0.8

1 See, for example, Jenny Schulz, Grappling with a Meaty Issue: IIRIRA's Effect on Immigrants in the Meatpacking
Industry (Gender Race & Just. 137, 145-46, 1998) and Stephanie E. Tanger, Enforcing Corporate Responsibility for
Violations of Workplace Immigration Laws: The Case of Meatpacking (Harvard Latino Law Review, Vol. 9, 2006),
http:www law harvard edu/students/ores/He/vol9/tanger ndf,

16 James A. Parrot, Testimony Before the New York State Senate Standing Commitiee on Labor: Public [learing on
Employee Misclassification in New York's Underground Economy (Fiscal Policy [nstitutes, Jan. 13, 2010),
hupwww. Niscalpolicy.org/FPL Testimony_MisclaasificationSiateScnate pdfl

1 See, for example., Amy M. Traub, Principles for an fmmigration Policy to Strengthen & Fxpand the American
Middle Class: 2007 Fdition (Drum Major Institute (or Public Policy, 2007), available at

hitp://dr jard org/imrnigration/; Jenniler Gordon, Yestimony before the Subcommittee on Immigration,
Border Security, and Claims, Committee on the Judiciary, U.S. House of Representatives (Fordham University
School of Law, June 21, 2005).

'¥ See Stana, supra note 14,

'® Employers receive 4 “tentative nonconfirmation” notice-or TNC-from either SSA or DHS when the agencies are
unable 1o automalically conlirm a worker’s employment cligibilily. A “lentative nonconfirmation” nolice is not an
indication ol an immigration violation, and workers have the right to contest the (inding with the approprialc agency.
For erroneous TNC rate, see Findings of the Web-Based £-Verify Program Evaluation (Westat, Dec. 2009),
www.uscis. gov/USCIS/E-Verify/E-Verify/Final % 20E-Verify % 20Report?62012-16-09_2.pdf. p. 117.
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There were approximalely 16 million E-Verily querics in fiscal year 2010, Scc K-Ferify: Gets High Marks from
FEmployers in Customer Satisfaction Survey (U.S. Cilizenship and [mmigration Services, Jan. 18, 2011),
veweaw, (ascis. gov/portial/sitc/uscis/menuitem, 3at9bb9591 913506616141 76543 f6d 1 a/? venexioid=atadbdoadba9d2 10V

nVCMIG (182ca6laRCRD& venextchannel=a2dded26d17dM1 10V an VEM 10000047 18190aRCRD,
Approximately 0.8 percent of work-authorized individuals receive a TNC in error. See Westat, supra note 19. The
128,000 figurc was arrived al by multiplying these (wo numbers,
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pereent of workers who reccived a TNC in error, 0.3 pereent® were able to correct the issuc and keep
their job—meaning 0.5 percent of all workers receive a final nonconfirmation in error. A final
nonconfirmation obligates the employer to fire the worker or risk being liable for immigration
violations.* This mcans that in fiscal ycar 2010 approximatcly 80,000 workers likely reccived crroncous
findings from the system and may have lost their jobs as a result.”

For example —

o A US. citizen born in Florida was hired for a good-paying telecommunications position in
October 2010. Afier hire, she was run through E-Verify and received a TNC. Her employer
did not sit down with her to explain to her what a TNC means, nor to explain any of her
rights. The worker went (o her loeal SSA office and 10 (ry and resolve the situation, but due 10
agency paperwork errors, she could not resolve the issues. She tried to communicate this to
the employer, hut she ultimately received an FNC and was fired. After her termination, she
has gone 10 great lengihs 10 (ry and correet this error, but has heen unable (o do so. She was
unemployved for over 3 months, including over the Christmas holiday, but recently accepted a
new lower-paid position.””

o A US. citizen and former captain in the U.S. Navy with 34 years of service and a history of
having maintained high seeurity clearance was flagged by E-Verifv as not eligible for
employment. It 100k him and his wife, an atiorney, two months to resolve the discrepancy.”

o A US. eitizen applied for a position with a temporary agency in California, only 10 be turned
away hecause I:-Verify was unable to confirm her work authorization. The employer did not
advise her of her right to contest the finding and violated the law by asking her to show
additional doeumenis. She was unemployed for over four months without health insurance
and was diagnosed with a serious illness during that time.”®

If use of E-Verify were to become mandatory, using Westat’s statistical model, about 1.2 million
workers would have to contact a government agency or risk losing their jobs™ and about 770,000

2! Statistics and Reports (U.S. Citizenship and Immigration Services, Feb. 4. 2011),

huip:/fwww.nscis. gov/portal/site/useis/mennitem eb 1 ddc2a3eShac89243c6a7 543f6d 1 a/7vgnextoid=7¢ 579589¢cdb75
210VenVEM100000b92cas0aRCRD & venexichannel=7¢57958%9¢db7621 0V en VEMI100000b92¢as0aRCRD.

'8 USC §1324a nole.

% There were approximately 16 million E-Verify queries in fiscal vear 2010. See U.S. Citizenship and Immigration
Services supra note 20. Approximately 0.5 percent of work-authorized individuals receive a final nonconfirmation
in error. (0.8 percent receive an erroneons TNC. and 0.3 percent are able to correct their TNC. This results in 0.5
percent of individuals receiving an erroneous TNC that could not be corrected and therefore became an erroneous
final nonconfirmation.) The 80.000 figure was arrived at by multiplying these two numbers.

* Jessica St. Fleur, Written Statement for the House Committee on the Judiciary, Subcommittee on Immigration
Policy and Enforcement: learing on K-Verify  Preserving Jobs for American Workers, Fcb, 10, 2011.

> Account related at a Jan, 24, 2009, town hall meeling in Ashtabula, OH, sponsored by Building Unity in the
Communily and billed as “Why We Need Comprehensive Immigration Relorm.”

¢ Symmary of charge filed with the Dept. of Justice OfTice of Special Counsel for Immigration-Related Unfair
Employment Practices in 2008,

# About 0.8 pereent of workers receive an erronreous (enlative nonconlirmation, or “TNC.” Weslal, supra notc 19,
p. 117. There are currently about 154,287,000 million workers in the U.S. The 1.2 million figure was arrived at by
multiplying these two numbers.

N
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workers would likely losc their jobs.* These numbers, however, are likely underestimates. As
discussed above, Westat uses a statistical model to determine error rates versus actual experiences of
emplovers. Emplovers that audit their own E-Verify data report higher error rates than federal
government cstimates. For example, when Los Angeles County audited its usc of E-Verify for county
workers, it found that 2.0 to 2.7 percent of its E-Verify findings from the Social Security
Administration (SSA) were erroneous in 2008-09.%

Mandatory E-Verify for all workers: estimated error rates

Source of estimat Err TNC rate | # of workers affected
2009 Westat report 0.8% 1.2 million

2008 Intel corporation data®® | 12% 18.5 million
2008-2009 LA County data 2.0%-2.7% 3 million — 4.1 million

The crror rates affect all workers, but Westat found that they have a discriminatory impact on lawful
foreign-born workers. Westat’s 2009 report found the erroneous TNC rate for foreign-born workers was
20 times higher than that of U.S -bor workers.*' As described in the section below. receipt of an
erroneous TNC puts an enormous burden on the worker and can result in loss of wages to challenge the
error, adverse action by emplovers, and loss of emplovment. The impact of having to fix government
database errors is significant. In fact, GAO called it “formidable.”*

When workers receive a TNC notice, they often have to take unpaid time off from work to follow up with
SSA, which may take morc than onc trip. In fiscal ycar 2009, 22 percent of workers spent more than $350
to correct database errors and 13 percent spent more than $100.”* Challenging a TNC at a local SSA
officc may take morc than one trip, and in 2009, the waiting times for SSA office visits were 61 percent
longer than they were in 2002, During the period March 1, 2009 through April 30, 2010, about 3.1
million visitors waited more than 1 hour for service, and of those visitors, over 330,000 waited more than
2 hours. Further, in fiscal year 2009, about 3.3 million visitors left a ficld office without recciving
service.™ American Council on International Personnel members report that corrections at SSA usually
take in excess of 90 days, and that emplovees must wait four or more hours per trip, with repeated trips to
SSA frequently required to get their records corrected.”

% Approximately 0.5 percent of work-authorized individuals receive a final nonconfirmation in error. Scc note 23,
supra. There are currently 154,287,000 million workers in the U.S. The 771,435 figure was arrived at by
multiplying 154,287,000 million by the 0.5 erroneous final nonconfirmation rate.

% Marc Rosenblum, Z-Verify: Strengths, Weaknesses, and Proposals for Reform (Migration Policy Institute, Feb.

12989 (as amended),” Aug. 8. 2008.

3! Weslal supra note 19, p. xxxv.

2 S{ana, supra nolc 14, p. 34.

3 Weslal supra note 19, pp. 203-204

¥ Customer Waiting Times in the Social Security Administration’s Field Offices (Social Sccurily Administration
Office of the Inspeclor General, Oct. 2010), hitp:.//ww v socialsecurity . gov/oig/ADOBEPDF/A-04-1{-11034,pdl, p.

A

.
* American Council on Tnternational Personnel, “Comments on Proposed Rule Published at 73 Fed. Reg. 33374
(June 12, 2008),” August 11, 2008,



13

E-Verify will undermine businesses ability to create new jobs

Federal Reserve ofﬁcmls stated in December 2010 that progress toward cutting unemplovment remained

“disappointingly slow™® and that “it would take four to five morc years for the job market to normalize
fully.™”" According to Tom Donohue, president and CEO of the U.S. Chamber of Commerce,
government regulation is a pn'mary barricr to busincsscs ability to grow jobs and busincsscs arc alrcady
struggling with a ‘tsunaml of regulations that are “depriving our economic system of the needed oxygen
to grow and cxpand.”* Busincsscs need to hire U.S. workers to grow the cconomy. If businesses arc
foreed to divert scarce resources to implementing and maintaining E-Verify, it will take away from their
ability to create new jobs and revenue.

The biggest impact of making E-Verify mandatory will be on small businesses that employ over 50
pereent of the U.S. workforce and have gencrated 64 pereent of nct new jobs over the last 15 years.”

Most small businesses in the country are not enrolled in E-Verify and current users are predommate]y
large corporations.® In a survey of emplovers who currently do not use E-Verify, 25 percent of small
cmploycers said that they were not enrolled duc to lack of resources and 10 percent said that they lacked a
computer with an Internet connection or had a slow connection.” The fiscal impact on small businesses
using E-Verify is significant. According to data compiled by Bloomberg, if use of E-Venfy were
mandatory in fiscal year 2010, it would have cost small businesses $2.6 billion. ** These costs handicap
their ability to hire new workers.

The following quotes from small busincss owners highlight the concerns with mandatory usc of E-Verify:

o Arizona small business owner Mike Castillo states that “the program isn’t user-friendly for
small-business owners.” He recently tried to hire a part-time worker. but a technical glitch that
100k days 10 fix made it difficulr. “If you don't have the luxury of a human-resources staff, E-
Verify takes time away from your core business,” he said.”

o One small business in Maryland has estimated that it would cost approximately 327.000 for the
company to use E-Verify for one year,” thereby handicapping the owner's ability to hire new
workers.

o One employer in a national foeus group noied, “There are many small employers that still exist

without any type of computers in use—forcing them to purchase a computer and pay for monthly
Internet charges could be a hardship. ™

¥ Courtney Schlisserman. “Employers in 2010 Announced Fewest U.S. Job Cuts in 13 Years.” Bloomberg. Jan 5.
'7011 www. bloomberg com/news/201 1-01-05/employers-in-2010-announced- fev\ est-u-s-job-cuts-in-1 3-vears.hitml
" Scott Lanman. “Bernanke Sees Slow Drop in Unemployment Amid Recovery,” Bloomberg, Jan. 7,2011.
www.bloomberg com/news/20] 1-01-07/bernaunke-sees-slow-drop-in-joblessness-even-with-growth-pickup.html
cmphasxs added.
3% Thomas Donohue, The Regulatory Tsunami: How a Tidal Wave of Regulations 1's Drowning America (U.S.
Chamber of Commerce, Oct. 7, 2010), www uschamber.cony/press/speeche: inami-how-tidal-
regulations-drowning-america, emphasis added.
*How Important are Small Businesses to the U.S. Economy:? (U.S. Small Business Association, Office of
Advocacy). htip/fwww.sba. gov/advocacy/7495/8420.
> Although 89 percent of businesses in the U.S. are small employers (with 2-14 employees). only 8 percent of E-
Verily uscrs arc small businesses.  See The Practices and Opinions of Employers Who Do Not Paviicipale in K-
Verify (Wcsml Dec. 2010), bilp://www.uscis.aov/USCIS/Resources/Reports/E-Verily/e-verify -non-user-deg-

i Id. P 25,

" Jason Arvello, ““Free” E-Verily May Cost Small Businesscs $2.6 billion: Insight,” Bloomberg, Jan, 28, 2011,
"> Sce Berry, supranole 13.

4? Chamber of Commerce of the US/A v. Chertoff. No. 08-CV-3444-AW (D.Md.).

"> Sec Weslal supra nole 40, p. 40.
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o Incommenting on a Florida bill 10 require all employers to use E-Verify, Rick Roth, owner of
Roth l'arms, said that the policy would “hankrupt farmers. ™%

Small businesses create two out of every three new jobs each year.”” At a time when we need these
businesses to grow and hire new workers, it is critical that they are not mandated with additional
requirements like E-Verify that divert resources.

Employer misuse will increase if E-Verify is made mandatory

Emplover non-compliance with E-Verify rules directly impacts job stability and job quality. Employer
noncompliance with the program’s rules is extremely hi ggh. For example, over 66 pereent of cmployers
took adverse actions against workers receiving a TNC.® Actions include prohibiting workers for whom
they had received a TNC from working; restricting such workers” work assignments; and delaying job
training for such workers.” And, at least 57 percent of employers using E-Verify violate the program’s
rules by using it to prescreen workers.” When workers are prescreened and not offered a job, it took
them at Icast three weeks to find other cmployment, !

Although required by law to do so, cmployers do not always notify workers of a TNC. Workers who do
not contest database errors lose their jobs. In fiscal year 2009, 42 percent of workers report that they were
not informed by their emplover of a TNC, resulting in the denial of their right to contest the finding ** A
survey of 376 immigrant workers in Arizona found that 33.5 pereent had been fired, apparently after
receiving an E-Verify TNC, but that none had been notified by employers that they had received a TNC
or given information to appeal the finding.

It is anticipated that employer misuse will only increase in a mandatory system. Current E-Verify users
are disproportionately large businesses and federal contractors, and most users that have enrolled in the
svstem have chosen to do so on a voluntary basis — all factors that make them more likely than a
“typical” U.S. emplover to approve of the system and use it successfully. Noncompliance with program
rules would almost certainly increasc if all employers were required to usc the system.  In Arizona, the
first state to make E-Verify mandatory, employers are less compliant with E-Verify procedures than other
E-Verify cmployers. ™ The likely reason is that, unlike most E-Verify uscrs, most Arizona cmployers did
not volunteer to use the program.

The real solution to improving our economy and strengthening American jobs

Making E-Verify mandatory for all employers will not create jobs and will result in poorer working
conditions and the loss of jobs for American workers. At minimum, for cxpansion of E-Verify to be
considered, the following steps must be taken —

4 John Lantigua, “Big foes await gun, E-Verify bills,” The Palm Beach Post, Jan. 22,2011,

htip://fwww. palmbeachpost.convnews/big-foes-await-gun-e-verify-bitls-1203265 hum!

7 See Small Business Association, supra note 39.

8 Westat supra note 19, p. 157. Thirty-seven percent of emplovers self-reported that they took adverse actions
against workers receiving a TNC. and workers reported that an additional 29 percent of emplovers took adverse
action against them, with a total ol over 66 percent of emplovers take adverse action.

" Weslat, supra notc 19, pp. 157, 204,

M 1d. al 149

U gd. al 140

2 1d. atpp. 154,199

% Carolinc Isaacs, Sanctioning Arizona: The ilidden mpacts of Arizona’s Kmployer Sanctions Law (W ashinglon,
DC: American Friends Service Committee, 2009), www.afsc.org/tucson/ht/a/GetDocumentAction/i/74700.

1 Weslat, supra note 19, p. 237.
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1. Reform our immigration system to provide a path to citizenship for the current
undocumented population. Any mandatory E-Verity proposal should only be considered in the
context of a broader reform of our immigration system. According to the AFL-CIO, Icgalization
is an important worker protection and that legalizing immigrants “benefits all workers.”™ Not
only will it benefit workers, but it will give a much-needed boost to our economy. Immigration
reform that includes a legalization program would increase U.S. GDP by at least (.84 percent,
which translates into $1.5 trillion to the nation’s economy over ten years. This is compared to a
deportation-only policy which would result in the loss of $2.6 trillion over 10 years. *

2. Prevent unscrupulous employers from using immigration law to avoid their obligations
under labor law. Undcr current law, cmployers scek out and hirc undocumented workers to
exploit them for their labor, and then threaten them with deportation when they exercise their
labor rights. The cmployer pays no penalty for the labor violations. Holding cmployers liable for
these labor law violations, and preventing them from using immigration law to “deport their
problem” will reduce the economic incentive to seek out these vulnerable workers. It will also
prevent the chuming of the workforce that undermines U.S. jobs. Legislation like the POWER
Act (S. 3207) does just that. It lessens the incentives for employers to use threats of immigration
enforcement as a means to avoid compliance with labor laws and helps create safe workplaces for
all workers.

Conclusion

Making E-Verify mandatory outside of broader reform of our immigration systcm undermines American
jobs and will ultimately impose new burdens on our economy, workers and businesses. We have been
trying an “immigration cnforccment-only approach” for at lcast two decades now, and it has not worked.
We need enforcement of labor, cmployment and civil rights laws, not the current chuming of the
workforce, where undocumented workers are preferred over documented workers because they are easier
to hirc and firc. That only results in furthcr downward pressurc on wages and working conditions of all
U.S. workers.

SResponsible Reform of Immigration Laws Must Protect All Workers in the U.S. (AFL-C10, March. 1, 2006),
hup:/Awww.alleio.org/aboutns/ihisisthealleio/ccouncilic ! ¢ .olm.

*% The Fconomic Benefits of Comprehensive Immigration Reform (Center for American Progress, Jan, 14, 2010),
hiip:Awww.americanprogress.org/issues/2010/01/pdl7elr_fagtsheel pdf.

Ms. LOFGREN. Today’s hearing is E-Verify: Preserving Jobs for
American Workers. But until the problems are fixed and until we
fix our broken immigration system more generally, the statement
is simply untrue.

Mr. Chairman, I thank you for recognizing me for my opening
statement and yield back.
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Mr. GALLEGLY. Thanks to the gentlelady.

At this time, I would yield to the Chairman of the full Com-
mittee, my good friend, Lamar Smith.

Mr. SMITH. Thank you, Mr. Chairman.

With unemployment over 9 percent now for 21 months, jobs are
scarce and families are worried. According to the Pew Hispanic
Center, 7 million people are working in the U.S. illegally. These
jobs should go to legal workers.

One effective program to help ensure jobs are reserved for citi-
zens and legal workers is E-Verify. It is an electronic employment
eligibility verification system run by U.S. Citizenship and Immigra-
tion Services in conjunction with the Social Security Administra-
tion. Through E-Verify, the Social Security numbers and alien iden-
tification numbers of new hires are checked against Social Security
Administration and Department of Homeland Security databases in
or%er to help employers determine who is eligible to work in the
U.S.

I have used the program, frankly, repeatedly to ensure that all
staff members in my office are eligible to work in the U.S., as all
Members of Congress are required to do. It is free, quick, and easy
to use.

I am aware of criticisms of E-Verify, some legitimate and most
not. But the fact remains that E-Verify is a very effective tool for
employers who want to hire legal workers.

Perhaps the most valid criticism of E-Verify is the identity theft
loophole. Specifically, if an employee provides an employer with a
stolen Social Security number and matching identification informa-
tion, E-Verify will determine that the Social Security number is
one that is work-eligible.

USCIS has taken steps to help close the ID theft loophole. For
instance, they have instituted the photo-matching tool. This allows
an employer to view a picture of the employee from a green card
and employment authorization document or a passport to deter-
mine that the employee is in fact the person to whom the Social
Security number or alien identification number was issued. I am
interested in hearing what USCIS has to say today about further
improvements for the identity theft loophole and expansion of the
photo-match tool.

Also, it is critical that DHS and SSA work together to investigate
any suspicious overuse of Social Security numbers through
E-Verify.

One 1ssue regarding the identity theft loophole that I hope Ms.
Bertucci will address was noted by a 2009 Westat study on
E-Verify. The study stated that 3.3 percent of all E-Verify queries
are for unauthorized workers and just over half of those are actu-
ally found to be work-authorized. Now, this figure is often cited by
opponents to the program. However, it is important that Westat
says they estimated this percentage based on their assumptions of
the number of illegal immigrants in the workforce. It was not
based on the discovery of any illegal immigrant individuals actually
in the workforce. So I would caution against using this number.

Studies by Westat and USCIS show that E-Verify’s work eligi-
bility confirmation rates continue to improve as the system is up-
graded. Last year’s USCIS data shows that 98.3 percent of employ-
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ees were confirmed as work-authorized within 24 hours. And a
2009 Westat report found that those eligible to work are imme-
diately confirmed 99.5 percent of the time.

Nearly 250,000 businesses now use E-Verify and over 1,300 more
sign up for it each week.

I supported the previous Administration’s attempts to expand the
number of employers using E-Verify, and they did so through out-
reach to businesses, but they also did so by mandating certain Fed-
eral contractors and others use E-Verify.

Today I hope to hear how the current Administration plans to ex-
pand those requirements. With 26 million Americans unemployed
or underemployed, expanding E-Verify would help open up jobs
that they need.

Thank you, Mr. Chairman, and I will yield back the balance of
my time.

Mr. GALLEGLY. I would yield to the Ranking Member of the full
Committee, my good friend, Mr. Conyers.

Mr. CoNYERS. Thank you, Chairman Gallegly. I wasn’t at the
first Subcommittee meeting hearing, and so I didn’t have a chance
to put in my congratulations to your Chairmanship.

We are here faced with a very curious problem. In a way it is
simple, but then in a way there are some problems and complex-
ities here.

Now, we meet in the midst of record deportations from the
United States for the last 2 years. Those numbers have been going
up. And there is no one that I know of that would argue that we
should stop enforcing our immigration laws. But enforcement with-
out reform will promote a race to the bottom that can only hurt the
American worker in the end.

And that is why I ask unanimous consent to put in the labor
movement framework for comprehensive immigration reform by
two large unions, AFL-CIO and Change to Win. These two unions
represent over 16 million workers, more than 60 unions, and have
opposed an enforcement-only approach and have called for real so-
lutions that can fix our broken immigration system.

[The information referred to follows:]
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The Labor Movement'’s Framework
for Comprehensive Immigration Reform

AFL-CIO and Change to Win
APRIL 2009

IMMIGRATION REFORM is a component of a
shared prosperity agenda that tocuses on improving
productivity and quality; limiting wage competition;
strengthening labor standards, especially the freedom
of workers to form unions and bargain collectively;
and providing social safety nets and high-quality
litelong education and training for workers and their
families. To achieve this goal, immigration reform must
fully protect U.S. workers, reduce the exploitation of
immigrant workers and reduce employers’ incentive to
hire undocumented workers rather than U.S. workers,
The most effective way to do that is for all workers—
immigrant and native-born—to have full and complete
access to the protection of labor, health and safety

and other laws. Comprehensive immigration reform
must complement a strong, well-resourced and
effective labor standards enforcement initiative that
prioritizes workers’ rights and workplace protections,
This approach will ensure that immigration does not
depress wages and working conditions or encourage
marginal low-wage industries that depend heavily on
substandard wages, benefits and working conditions.

This approach to immigration reform has five major

interconnected pieces:

1. Anindependent commission to assess and manage
future flows, based on labor market shortages that
are determined on the basis of actual need;

2. Asecure and effective worker authorization

mechanism;

Rational aperational control of the border;

Adjustment of status for the current undocumerited

population; and

5. Improvement, not expansion, of temporary worker
programs, limited to temporaty or seasonal, not
permanent, jobs.

P

Family reunification is an important goal of immigration
policy and it is in the national interest for it to remain
that way. First, families strongly influence individual and
national welfare. Families historically have facilitated
the assimilation of immigrants into American life,
Second, the failure to allow family reunification creates
strong pressures for unauthorized immigration, as
happened with the IRCA’s amnesty provisions. Third,
families are the most basic learning institutions,
teaching children values as well as skills to succeed

in school, society and at work. Finally, families are
important economic units that provide valuable sources
of entrepreneurship, job training, support for members
who are unemployed and information and networking
for better labor market information.

The long-term solution to uncontrolled immigration
is to stop promoting failed globalization policies and
encourage just and humane economic integration,
which will eliminate the enormous social and economic
inequalities at both national and international levels.
U.S. immigration policy should consider the effects of
immigration reforms on immigrant source countries,
especially Mexico. It s in our national interest for
Mexico to be a prosperous and democratic country able
to provide good jobs for most of its adult population,
thereby ameliorating strong pressures for emigration.
Much of the emigration from Mexico in recent years
resulted from the disruption caused by NAFTA, which
displaced millions of Mexicans trom subsistence
agriculture and enterprises that could not compete in
a global market. Thus, an essential component of the
long-term solution is a fair trade and globalization
model that uplifts all workers, promotes the creation
of free trade unions around the world, ensures the
enforcement of labor rights and guarantees core labor
protections for all workers.
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Future Flow

One of the great failures of our current employment-
based immigration system is that the level of legal
work-based immigration is set arbitrarily by Congress
as a product of political compromise—without regard
to real labor market needs—and it is rarely updated to
reflect changing circumstances or conditions. This
failure has allowed unscrupulous employers to
manipulate the system to the detriment of workers and
reputable employers alike. The system for allocating
employment visas—both temporary and permanent—
should be depoliticized and placed in the hands of an
independent commission that can assess labor market
needs on an ongoing basis and—based on a methodology
approved by Congress—determine the number of
foreign workers to be admitted for employment
purposes, based on labor market needs. In designing
the new system, and establishing the methodology to
be used for assessing labor shortages, the commission
will be required to examine the impact of immigration
on the economy, wages, the workforce and business.

Worker Authorization Mechanism

The current system of regulating the employment

of unauthorized workers is defunct, ineffective and
has failed to curtail illegal immigration. A secure and
effective worker authorization mechanism is one that
determines employment authorization accurately
while providing maximum protection for workers,
contains sufficient due process and privacy protections
and prevents discrimination. The verification process
must be taken out of the hands of employers, and

the mechanism must rely on secure identitication
methodology. Employers that fail to use the system
properly must face strict liability, including significant
fines and penalties regardless of the immigration status
of their workers.

Rational Operational Control of Borders

A new immigration system must include rational
control of our borders. Border security is clearly very
important, but not sutticient, since 40 to 45 percent
of unauthorized immigrants did not cross the border
unlawfully but overstayed visas. Border controls,
therefore, must be supplemented by effective work
authorization and other componernts of this framework.
An “enforcement-only” policy will not work. Practical
border controls balance border enforcement with the
other components of this framework and with the

reality that more than 30 million valid visitors cross
our borders each year. Enforcement, therefore, should
respect the dignity and rights of our visitors, as well
as residents in border communities. In addition,
enforcement authorities must understand that they
need cooperation from communities along the border.
Border enforcement is likely to be most effective
when it focuses on criminal elements and engages
immigrants and border cominunity residents in the
enforcement effort. Similarly, border enforcement is
most effective when it is left to trained professional
border patrol agents and not vigilantes or local law
enforcement officials—who require cooperation from
immigrants to enforce state and local laws.

Adjustment of Status for the

Current Undocumented Population
Immigration reform must include adjustment of status
for the current undocumented population. Rounding
up and deporting the 12 million or more immigrants
who are unlawtully present in the United States may
make for a good sound bite, but it is not a realistic
solution. And if these Immigrants are not given
adequate incentive to “come out of the shadows” to
adjust their status, we will continue to have a large
pool of unauthorized workers whom employers will
continue to exploit to drive down wages and other
standards to the detriment of a/f workers. Having
access to a large undocumented workforce has allowed
employers to create an underground economy, without
the basic protections atforded to U S, citizens and
lawtul permanent residents, and in which employers
often misclassify workers as independent contractors,
thus evading payroll taxes and depriving federal,

state and local governments of additional revenue.

An inclusive, practical and switt adjustment-of-status
program will raise labor standards for all workers. The
adjustment process must be rational, reasonable and
accessible, and it must be designed to ensure it will not
encourage future illegal immigration.

Impr t, Not Exp i

of Temporary Worker Programs

The United States must improve the administration of
existing temporary worker programs, but should not
adopt a new “indentured” or “guest worker” initiative,
Our country has long recognized that it is not good
policy for a democracy to admit large numbers of
workers with limited civil and employment rights.

Mr. CONYERS. So I hope that the discussion this morning in Judi-
ciary turns around the two twin methods that many are recom-
mending. Enforcement, yes, but that we have got to also talk about
the real solutions of reform. Enforcement and reform is what I am
going to be looking for in our discussion this morning.

You see, more and more are beginning to recognize that an en-
forcement-only approach does not diminish the demand for willing
workers. They could care less about enforcement. They all know
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they could be busted. And you know, as I travel across the country,
Ranking Member Lofgren, every hotel I go in, there are people that
if you wanted to bet whether they had legal status in this country
or not, I would be willing to take that bet because I suspect not.
And so we have a certain, sometimes, hypocrisy going on. Some of
the very people that want tough enforcement are the ones that are
benefitting from this workforce that is here knowing that if they
get turned in or turned over to law enforcement or ICE, they are
on the way out.

And so I just want us to think about what are we thinking about
and what are we talking about when we raise the issue of reform
because enforcement only will not diminish the demand for willing
workers, but merely push the undocumented further into the shad-
ows which then makes them more susceptible to abuse and exploi-
tation which drives down wages and working conditions for other
workers, citizen and noncitizen alike. That is why the unions want
us to look more at the reform part of this immigration challenge.

That is one of the many dangers of an over-rush to E-Verify man-
datory for all workers because without fixing our immigration sys-
tem, the problem is going to still continue. We know the Congres-
sional Budget Office estimates that E-Verify, without broader im-
migration reform, will suck $17.3 billion annually out of our Fed-
eral tax revenues because millions of workers are currently on the
books and paying payroll taxes, and what will they do? They will
simply go off the books and into the underground economy which
empowers bad employers and endangers everyone else.

We take notice of the fact that immigrants often fill critical gaps
in our own workforce. Can we be candid here this morning? There
are too many jobs that Americans are unwilling to take. Period.
They do not want the work. It is a lousy job and it doesn’t pay on
top of it. And there is where the market for illegal immigrant labor
comes in.

In the 111th Congress, we found out at a hearing on agricultural
workers that experts on all sides of the debate agreed that Ameri-
cans are not returning to the fields to work. Who doesn’t know
that? Nobody wants that stoop labor out on farms under tough con-
ditions.

We learned that the increase in wages needed to get our workers
to perform seasonal agricultural work would put American farmers
out of business. We can’t afford them. And a story told by one of
our Republicans’ own witness demonstrated that economic harm
that would be done if we followed their enforcement-only approach.

A grower who established a program to attract American workers
to plant and harvest sweet potatoes had to close the program down
because it just wouldn’t be profitable. Imagine the damage we
would cause if our entire agriculture industry, millions of jobs were
offshored because it could no longer compete with international
growers. That is a possibility if we make E-Verify mandatory for
all employers, including those in the agriculture industry. It would
be everybody. Who has got an answer for that? I hope that is
raised in this discussion.

And I will put the rest of my statement in the record, Mr. Chair-
man, and thank you for your indulgence.
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Mr. GALLEGLY. Without objection, the statement will be put into
the record in its entirety.
[The information referred to follows:]

Statement of Congressman John Conyers, Jr.

Hearing on “E-Verify — Preserving Jobs for American Workers”
Subcommittee on Immigration Policy and Enforcement
February 10, 2011 at 10:00am
2141 Rayburn

T was unable to attend the first hearing that was held by this Subcommittee,
so I would like to begin by congratulating Mr. Gallegly for his new role as
Chairman of the Immigration Subcommittee and to recognize Ranking Member
Lofgren for her thoughtful and steadfast leadership as Chair of this subcommittee
during the last two congresses.

Before we hear from our witnesses today, I would like to make two brief
points.

First,no one argues that we should stop enforcing our immigration laws. But
enforcement without reform will promote a race to the bottom that only hurts the
American worker. That is why AFL-CIO and Change to Win, representing over 16
million workers and more than 60 unions, have opposed an enforcement-only
approach and have called for real solutions that fix our broken immigration system.

These organizations recognize that an enforcement-only approach does not
diminish the demand for willing workers. Rather, it simply pushes undocumented
workers further into the shadows. This makes them more susceptible to abuse and
exploitation, which drives down wages and working conditions for all workers —
citizen and non-citizen alike.

That is one of the many dangers for American workers if we rush to make
E-Verify mandatory for all employers, without also fixing our immigration system.
We know that the Congressional Budget Office estimates that doing E-Verify
without broader immigration reform will suck $17.3 billion out of our federat tax
revenues. That is because millions of workers who are currently on-the-books and
paying payroll taxes will simply go off-the-books into the underground economy,
which empowers bad employers and endangers everyone.

Second, I would note that immigrants often fill critical gaps in our own
workforce. Even in this difficult economy, there are some instances in which there

are simply no Americans willing to take some of these jobs.
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Last Congress, we learned at a hearing on agricultural workers that experts
on all sides of the debate agree that Americans are not returning to the fields to
work. We leamed that the increase in wages needed to get American workers to
perform seasonal agricultural work would put American farmers out of
business—a story told by the Republicans’ own witness demonstrated the
economic harm that would be done if we followed their enforcement-only
approach.

A grower who established a program to attract American workers to plant
and harvest sweet potatoes had to close down the program because it just could not
be profitable. lmagine the damage we would cause if our entire agricultural
industry — and the millions of jobs held by American workers that are sustained
by that industry — was off-shored because it could no longer compete with
international growers.

That is a real possibility if we make E-Verify mandatory for all employers,
including those in the agriculture industry. If our goal is to preserve jobs for
American workers, rather than shutting down industries and shipping jobs
overseas, doing E-Verify alone is not the answer.

As we confront the complex issues facing our broken immigration system,
we need to look at the issues facing all workers in the United States and to consider
howignoring the systemic problems will affect our economy and our communities.

I thank the witnesses for their attendance today and look forward to your

testimony.
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Mr. GALLEGLY. I appreciate the gentleman’s comments.

And I want to welcome our two very distinguished witnesses
today. And for the record, our witnesses’ written statements will be
entered into the record in its entirety.

Our first witness, Theresa Bertucci, currently serves as the Asso-
ciate Director of the Enterprise Services Directorate for the U.S.
Citizenship and Immigration Services, known as USCIS. Welcome,
Ms. Bertucci, and we will hear your testimony at this point.

TESTIMONY OF THERESA C. BERTUCCI, ASSOCIATE DIREC-
TOR, ENTERPRISE SERVICES DIRECTORATE, U.S. CITIZEN-
SHIP AND IMMIGRATION SERVICES

Ms. BERTUCCI. Thank you. Chairman Smith, Chairman Gallegly,
Ranking Member Lofgren, and Members of the Subcommittee.

Mr. GALLEGLY. Ms. Bertucci, can we just hit that button please?
Thank you.

Ms. BERTUCCL. It is on. I am sorry. Can you hear me now? Okay.
Sorry.

Chairman Smith, Chairman Gallegly, Ranking Member Lofgren,
and Members of the Subcommittee, I am grateful for the oppor-
tunity to discuss our shared goal of effective employment eligibility
verification through the E-Verify program.

I am pleased to report that the E-Verify program continues to
grow at a steady pace. As of today, more than 246,000 employers
are enrolled, representing more than 850,000 worksites, or 11 per-
cent of employers. This 11 percent figure compares the 850,000
worksites to the 7.7 million business establishments from the U.S.
Economic Census in 2007. More than 1,300 new employers enroll
each week. During fiscal year 2010, 16.4 million queries were run
with more than 5.3 million new queries this fiscal year.

E-Verify’s accuracy rate is improving. Overall data mismatches
have been reduced by 5.4 percent since 2007 due to enhancements
to the system.

We appreciate the work undertaken by GAO in addressing the
success of the program and the challenges confronting E-Verify. We
are actively working to implement its important recommendations
to improve the system.

Strengthening the integrity of the system is one of our primary
goals. While E-Verify alone cannot detect all instances of identity
fraud, we are working to improve the ability to detect fraud and
significant steps have been taken. E-Verify expanded photographic
verification to include U.S. passports and passport cards, employ-
ment authorization documents, and permanent resident cards. Of
the 400,000 matches of DHS photo documents, the system has de-
tected 4,000 mismatches.

Since June 2010, E-Verify has used a commercial database to
validate the legitimacy of employers using the system.

The program has also increased monitoring and compliance of
employer transactions. In fiscal year 2010, we issued 16,125 com-
pliance actions with over 9,600 actions to date this fiscal year.

USCIS also remains dedicated to protecting employees’ rights.
E-Verify implemented an employee hotline that offers information
and assistance on the program, and callers can also use the hotline



24

to lodge complaints about possible misuse or discrimination. The
hotline handled over 15,000 calls last year.

USCIS and DHS Civil Rights/Civil Liberties have produced edu-
cational training videos that provide information to employees and
employers about their rights and their responsibilities.

In the spring of 2011, we plan to pilot the E-Verify Self Check
feature. Self Check will be a free web-based service that allows
workers to verify their Government records before they are hired,
which serves to both empower employees with information and to
help further reduce data mismatches. Self Check will have identity
assurance protections built into the system.

USCIS is dedicated to and fully engaged in the improvement of
E-Verify so its use can increase. To achieve that goal on an ever-
broadening scale, additional challenges remain. For example, the
E-Verify system is predicated on an employer’s Internet access. The
ability of some sectors of the market to access the system will need
to be addressed. As use increases, Federal agencies involved in the
program will need to expand their capacity to administer the daily
results of the query process, including the process of providing as-
sistance to employees who assert system error.

The increased use of E-Verify will also require USCIS to improve
its information technology infrastructure and analytical tools allow-
ing for increased monitoring and compliance. The program has
made great strides in becoming a fast, easy-to-use, and more accu-
rate tool that helps employers maintain a legal workforce and com-
ply with our Nation’s immigration laws.

We are poised to meet the challenge that accompanies the
growth of E-Verify and the needs of our customers, both businesses
and employees. On behalf of USCIS Director Alejandro Mayorkas
and all of our colleagues at USCIS, we appreciate the Congress’
continued strong support of the program.

Thank you for the opportunity to testify before the Sub-
committee. I look forward to your questions.

[The prepared statement of Ms. Bertucci follows:]
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INTRODUCTION

Chairman Gallegly, Ranking Member Lofgren, and Members of the Subcommittee, 1
appreciate the opportunity to appear before you today to discuss our shared goals of
protecting American workers and providing effective mechanisms for the vast majority of
employers who want to play by the rules to verify employment eligibility. Iam Theresa
Bertucci, as the Associate Director for the Enterprise Services Directorate of U.S.
Citizenship and Immigration Services (USCIS), T am responsible for overseeing the E-
Verity program and 1 welcome this opportunity to explain how the program works, as
well as USCIS’s efforts to increase its accuracy and efficiency, maintain its integrity, and
expand its use.

E-Verify operates on the foundation that United States law prohibits employers from
knowingly hiring or employing unauthorized aliens. E-Verify is a smart, simple and
effective tool that reflects our continued commitment to working with employers to
maintain a legal workforce. The program, formerly known as “Basic Pilot” or the
“Employment Eligibility Verification System,” is a fast, free, and easy-to-use Internet-
based system that allows employers to electronically verify employment eligibility. The
program compares employee information taken from the Employment Eligibility
Verification Form (Form 1-9) with more than 455 million Social Security Administration
(SSA) records, more than 122 million Department of State passport records, and more
than 80 million Department of Homeland Security (DHS) immigration records. Under
federal law the program is voluntary for employers except for participation by federal
agencies and the legislative branch. Many federal contractors also participate in E-Verity
as a condition of contracts. E-Verify is available in all 50 states, the District of
Columbia, Puerto Rico, Guam, and the U.S. Virgin Islands.

T am pleased to report that the E-Verify Program has grown at a steady pace over the past
several years. As of today, more than 246,000 employers are enrolled, representing more
than 850,000 locations. More than 1,300 new employers enroll each week and the
number of employers enrolled in E-Verify has more than doubled each fiscal year since
2007.

The volume of queries per fiscal year has increased from 3.27 million in FY 2007 to 16.4
million in FY 2010. In FY 2011 to date, employers have run more than 5.3 million
queries. As of January 2011, federal contractors who use E-Verify total more than
33,000; 21,360 contractors indicate that they are covered by the Federal Acquisition
Regulation (FAR) clause in their contracts requiring them to use E-Verify.

Despite this significant growth, it is important to put these numbers into context. There
are approximately 7.7 million employers operating throughout our country, and the
percentage of these employers that use E-Verify is just 11%.

The E-Verity program continues to improve its accuracy and ensure customer satisfaction
though we acknowledge that we must do more. 1n its December 2010 report, the
Government Accountability Office (GAQO) reported a 5.4 percent decrease in E-Verify
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mismatches since FY 2007. FY 2010 statistics indicate 98.3 percent of employees were
automatically confirmed as authorized to work either instantly or within 24 hours,
requiring no employee or employer action. Similarly, in 2009 USCIS’s independent
evaluator published a study examining the overall accuracy of E-Verify in 2008 and
found E-Verify was accurate 96 percent of the time, a significant improvement over
earlier performance. The study also found that employers received from E-Verify a
correct initial finding for authorized workers over 99 percent of the time.

Employers recently scored E-Verify 82 out of a possible 100 on the Customer
Satisfaction Index in a 2010 American Customer Satisfaction Index Survey, well above
the latest federal government satisfaction index of 69 percent. Fifty-nine percent of
employers who responded self-identified as small business owners or employers. Other
key findings of this survey revealed that the overwhelming majority of E-Verify users
were likely to recommend E-Verify to other employers, were confident in the accuracy of
E-Verify, and were likely to continue using the program.

Of paramount concern to USCIS is making improvements to E-Verify to ensure that
American workers are also protected while more and more employers use the program.
USCIS has launched three initiatives to improve our efforts to protect workers, including
increased collaboration with offices within DHS and other federal partners as well as
expanded access to information about E-Verify for employees whose employers use it.

The E-Verify program has made great strides in becoming a faster, easier to use, and a
more accurate tool. USCIS appreciates the Committee’s strong support of E-Verity, and
hope that any changes sought to the program will be considered as a part of
comprehensive reform to our immigration laws that restores responsibility and
accountability to the immigration system.

HOW E-VERIFY WORKS

To use E-Verify, employers must sign a Memorandum of Understanding with DHS, take
the E-Verity tutorial, and pass a mastery test. After registering with E-Verity, employers
can verify the employment authorization and identity of all newly hired employees within
three business days of hire. Employers are not permitted to screen job applicants or
verify the employment eligibility of pre-existing employees. There is one exception:
federal contractors that have the FAR E-Verify clause in their contracts may elect to
verify only new hires and existing employees working on a federal contract or they may
verify their entire workforce.

Participation in E-Verify requires employers to enter information from the Form 1-9
(Employment Eligibility Verification form), including the employee name, date of birth,

' It is noteworthy that E-Verily is often deemed (o have erred when a new hire receives a TNC and is
subsequently determined to be work authorized. Yet, the TNC may have been caused by a variety of
reasons independent of E-Verify’s accuracy. For example, through no fault of E-Verily, various errors—
from emplover Lypos (o employees incorrectly filling out the Form I-9— may lead to a TNC. In addition, an
emplovee who neglected o updale his or her SSA records upon changing his or her naine afller marriage
could receive a TNC cven though he or she is work authorized. Morc generally, although our goal is to
minimizec TNCs of work authorized cmployccs, it bears noting that the E-Verify process was designed as a
two-stcp onc preciscly so that initial TNC data mismatches would not result in inaccurate final verification.

2
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Social Security number and citizenship status, and then submit a query. Within seconds,
most employers receive a response regarding the work authorization status of the
employee.

SSA Verification

For all new hires, E-Verify transmits, in a secure manner, the new hire’s Social Security
number, name, citizenship status, and date of birth to SSA, which compares the data to
information contained in its NUMIDENT database. For those employees whose work
authorization status can be verified automatically (i.e., employees whose information
matches the SSA record and their citizenship status is confirmed), the process ends here
with an “Employment Authorized” case result returned to the employer within seconds.

For the minority of cases when the SSA record does not match the data submitted by the
employer, E-Verify issues a SSA TNC to the employer. When a SSA TNC is issued, the
employer must notify the employee and give the employee the opportunity to contest the
finding. The pre-populated Notice to Employee of Tentative Nonconfirmation provides
the employee with important information and instructions related to the TNC and how to
resolve it. This notice is available in English, Spanish and seven additional languages.
To resolve the SSA TNC, the employee must visit an SSA field office, or in cases
involving a citizenship information mismatch, may choose to call DHS as described
further below.

If the employee chooses to contest the SSA TNC, he or she has eight federal government
work days to visit an SSA field oftice to begin the process of resolving the TNC. When a
discrepancy is resolved, SSA will update the information and E-Verity will issue an
“employment authorized” response. Until the SSA TNC is resolved, the employee must
be allowed to continue working and cannot be terminated or have any other adverse
action taken against him or her because of the SSA TNC. If the employee fails to contact
SSA within the eight-day period, E-Verify issues an “SSA Final Nonconfirmation.” At
this point, the employer may terminate the new employee. The employer must notify
DHS if it continues to employ an employee after a final nonconfirmation. Currently,
employees who believe the SSA Final Nonconfirmation was issued in error because they
allege that they are work-authorized are directed to call the Verification Division’s
employee hotline. Employers of such employees may also call the Verification
Division’s customer service hotline in this instance

DHS Verification

Certain cases for U.S. citizen® and non-citizen workers do require an additional data
check with DHS. 1f the information does not match DHS records, it is automatically
referred for further verification within DHS. DHS will respond to most cases within 24
hours but has up to three days to either verify work authorization or issue a DHS TNC.

In addition, a photograph matching step may be prompted if an employee has presented
an employer with a U.S. Passport, an Employment Authorization Document, or a

* TNCs rclated to passport data require DHS action, TNCs bascd upon a citizenship mismatch at SSA may
also be resolved by DHS.

3
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Permanent Resident Card as proof of identity and employment authorization during the I-
9 process. This step requires the employer to compare the electronic version of the
photograph on the E-Verity screen with the photograph on the document the employee
presented. If the photographs do not match — it must be the same photo, not just pictures
of the same individual — the employer indicates “No” in E-Verity and the case will result
in a DHS TNC. Although not part of the E-Verify system, Employers are also expected to
compare the person presenting the document to the photo on the document when
examining the document presented for the form I-9.

As with the SSA TNC process described above, if the employer receives a DHS TNC, the
employer must notify the employee with the pre-populated Notice to Employee of
Tentative Non-Confirmation and provide him or her with an opportunity to contest the
finding. An employee has eight federal government work days to call a toll-free number
(which provides support in ten different languages) to begin contesting a DHS TNC
finding. Until the DHS TNC is resolved, the employer cannot take any adverse action
against the employee, including termination or suspension, or a change in working
conditions.

Once the necessary information from the employee has been received (typically through
the employee’s submission of documentation), USCIS personnel work to resolve the
case, typically within three business days of receipt, by issuing either an “Employment
Authorized” case result or a “DHS Final Nonconfirmation” case result. 1f the employee
receives a DHS Final Nonconfirmation, the employer may terminate the new employee.

For all employees that have received a Final Nonconfirmation, the employer must notify
DHS if it continues to employ an employee. Should the employer fail to notify DHS of
the continued employment, the employer would be subject to civil penalties. As with an
SSA Final Nonconfirmation, employees who believe the DHS Final Nonconfirmation
was issued in error because they allege that they are work-authorized are directed to call
the Verification Division’s employee hotline. Employers of such employees may also
call the Verification Division’s customer service hotline in this instance.

INCREASING E-VERIFY ACCURACY AND EFFICTENCY

USCIS Has Taken Steps to Increase the Accuracy and Efficiency of E-Verify

In its December 2010 report, GAO recognized the steps USCIS has taken to improve the
accuracy of E-Verify, including expanding the number of databases queried through E-
Verity and instituting quality control procedures.

In FY 2008, USCIS added naturalization data to E-Verify and reduced by 35 percent the
number of mismatches for naturalized citizens. Furthermore, USCIS established a
process for employees who receive SSA mismatches related to their citizenship status;
these employees can call USCIS and contest the finding rather than visit SSA. Between
October 2009 and August 2010, almost 94 percent of employees who received a SSA
TNC for a citizenship mismatch chose to call USCIS, thus reducing walk-ins to SSA field
offices.
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In February 2009, USCIS began incorporating passport data in the E-Verify system to
further reduce mismatches for naturalized and derivative U.S. citizens and to combat
identify fraud as described below. Because of this enhancement, in FY 2010 more than
81,000 queries that previously would have received an incorrect mismatch were
automatically verified as employment authorized.

USCIS has improved the integrity of E-Verify by verifying the legitimacy of employers
using the system. To ensure that companies that enroll in E-Verify are legal and active
corporate entities, in June 2010 USCIS began using an independent information provider
with a database of |77 million business records evidencing corporate status. USCIS
plans to expand the use of commercial data to verify the legitimacy of employers enrolled
prior to June 2010.

To increase accuracy and efficiency, USCIS has made enhancements to the E-Verify web
interface. In June 2010, E-Verify launched improved navigational tools to enhance ease-
of-use, minimize errors, and bolster compliance with clear terms of use. The new web
interface includes such important features as:

o Automated reminders for employers when Employment Authorization Documents
(EADs) are expiring;

o Enhanced security features, such as masking Social Security numbers, to further
protect privacy;

Streamlined tutorials for employers; and,
Improved text and instructions to help employers avoid data entry errors.

USCIS has taken several steps to address mismatches related to inaccurate or inconsistent
personal information in government databases. USCIS has included language in 7The
Guide to Naturalization and the U.S. Citizenship Welcome Packet to inform individuals
of the importance of updating their Social Security record, including citizenship status
and any name changes. On its web site and in USCIS-produced videos, USCIS provides
information and instructions on how to resolve name-related mismatches.

E-Verify’s Accuracy Will Continue to Increase

USCIS has achieved success in increasing the accuracy of E-Verify and is dedicated to
further system improvements.

Consistent with the GAO’s recommendations, USCIS is currently working with an
independent research firm to study the impact of name and date-of-birth mismatches on
TNCs. This study, “Evaluation of the Accuracy of E-Verify Findings,” will be completed
in the third quarter of FY 2011. USCIS plans to use the findings from the study to
develop better name-matching algorithms and provide enhanced assistance to users.

In the spring of 2011, USCIS plans to pilot the E-Verify “Self Check” process to provide
workers with the opportunity to verify and correct their records. Self Check will be a
free, web-based service that will allow individuals to check their work authorization
status before they are hired and facilitate correction of potential errors in federal
databases that provide input into the E-Verify process. 1f a mismatch occurs, the user
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will be notified of the mismatch and given directions on how to correct the issue (e.g.,
visit an SSA field office or contact DHS). To ensure that the correct person is accessing
Self Check, users will be required to authenticate their identity by entering personal
information and, subsequently, responding correctly to system-generated knowledge
based questions. This identity assurance process is provided by a third party and is
intended to prevent unauthorized access to an individual’s records.

MAINTAINING THE INTEGRITY OF E-VERIFY

An effective electronic employment authorization verification program protects
authorized workers and provides employers with a tool to ensure a lawtul workforce.
However, to be effective, the program must also include robust tools to detect and deter
employer and employee fraud and misuse, including discriminatory use of E-Verify.

USCIS Will Continue to Combat Identity Fraud

E-Verity is one tool the government uses to combat identity fraud. While E-Verity alone
cannot detect all instances of identify fraud, USCIS is working to improve the program’s
ability to detect identity fraud and significant improvements already have been
implemented.

To help combat identity fraud, USCIS has continued to expand the type of documents for
which E-Verify provides biometric (i.e., photographic) confirmation. In September 2010,
USCIS added U.S. Passport and U.S. Passport Card photographs to the E-Verify
database. As with other photographic matching documents in the E-Verity database
(Employment Authorization Documents and Permanent Resident Cards), the addition of
U.S. Passport photographs allows the employer to compare the photograph displayed in
E-Verify with the photograph on the employee’s U.S. Passport.

The E-Verify program monitors the use of multiple identities and social security
numbers, and USCIS is exploring ways to identify and lock these identities in cases
where fraud likely exists to prevent future use in E-Verity.

USCIS Monitors Misuse of E-Verify and Has Increased Staffing Levels to Strengthen
its Monitoring and Compliance Program

In 2007, USCIS established the Monitoring and Compliance Branch in 2007 to monitor
E-Verity use to ensure employers are using the system properly. Then in June 2009,
USCIS launched the Compliance Tracking and Management IT System that provides a
secure means of tracking and managing incidents of suspected E-Verify user abuse,
fraud, misuse, and discrimination.

USCIS uses algorithms to detect patterns of potential program misuse and takes
appropriate action when instances of potential misuse are detected. For example, USCIS
monitors and commences compliance actions in response to the following behaviors:
multiple uses of a Social Security number; aberrant non-use of E-Verity; failure to
contest TNCs; failure to verify within three days of hire, and impermissible verification
of existing employees.
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Since the Monitoring and Compliance Branch was created, it has issued 16,125
compliance letters and follow-up phone calls in response to potential system misuse. We
have recently stepped up our efforts and have issued 7,461 compliance letters and follow-
up phone calls in the first quarter of FY 2011. These follow-up letters and calls could
lead to termination of E-Verify accounts or referrals to Immigration and Customs
Enforcement (ICE) or the Department of Justice’s Office of Special Counsel for
Immigration-Related Unfair Employment Practices (OSC).

USCIS has increased its staffing dedicated to E-Verify monitoring and compliance. In
FY 2011, USCIS is dedicating 80 staff in Lincoln, Nebraska to this program
responsibility, in addition to the current staff of 35 in Buffalo, New York. The Lincoln
staff will include analysts, customer support personnel, and individuals dedicated to
public outreach.

USCIS works with ICE to ensure that employers comply with E-Verify rules and
procedures. In December 2008, USCIS and ICE signed an agreement for sharing E-
Verity program information. Under the agreement, USCIS may refer to ICE significant
cases that involve misuse, abuse, or fraudulent use of E-Verify at critical infrastructure
sites; violations regarding the employment of unauthorized aliens; continued employment
of workers who have received Final Nonconfirmations; failure to use E-Verify for all
employees; and other possible criminal activity. Under the agreement, USCIS provides
E-Verify transaction data to 1CE to support ICE investigations and I1CE also shares
significant data with USCIS from information discovered during I-9 audits of E-Verify
employers.

Improvements Have Been Made to Protect Employee Rights

USCIS is deeply committed to ensuring that employees’ rights are protected. In order to
fulfill that commitment, USCIS works closely with the Department of Justice (DOJ)
Office of Special Counsel for Immigration-Related Unfair Employment Practices (OSC)
and DHS’s Office for Civil Rights and Civil Liberties (DHS CRCL).

Although USCIS’ independent evaluator found that E-Verify participation reduces
discrimination against foreign-born workers in the hiring process, the evaluation also
identified a number of challenges, particularly those facing employees whose employers
use E-Verify. Some employers that use E-Verify do not always follow program rules
designed to protect the rights of U.S. citizens and work authorized aliens. This can lead
participating employers to terminate, fail to hire, or otherwise take wrongful action
against lawful workers.

To address these challenges, in March 2010, USCIS unveiled three initiatives designed to
protect employees’ rights. First, USCIS entered into a new agreement with OSC to
streamline the process for addressing potential cases of discrimination and E-Verify
misuse. The new agreement establishes protocols between USCIS and OSC for referring
matters that fall within the agencies’ respective jurisdictions. To date, OSC has referred
88 instances of suspected employer misuse or abuse to USCIS, and we have followed up
in each of those instances were applicable.
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Second, USCIS implemented a hotline for employees in April 2010 to provide them with
better customer service. The hotline offers employees information about E-Verify and
assistance in completing the Form I-9. Callers can also use the hotline to issue
complaints about E-Verify misuse or discrimination. The hotline is primarily available in
English and Spanish, but it is also accessible in 32 additional languages through
interpretation services. OSC has a long established hotline for employees and has
experienced an increase in calls related to E-Verify in recent years from both employees
and employers.

Third, USCIS and DHS CRCL produced two new, educational training videos. The
Emplovee Rights and Responsibilities video available in English and Spanish,
emphasizes the rights of employees when employers use E-Verify. The video describes
an employee’s right to contest an initial mismatch without suffering any adverse job
action, such as loss of pay or training, or termination or suspension. The video also
provides important contact information for employees to obtain assistance and to file
complaints alleging unlawful discrimination. The video also highlights the employee’s
responsibility to timely contact DHS or SSA to contest a TNC. The Employer
Responsibilities and Workers Rights video, aimed at employers, makes clear the
employer’s responsibility to use E-Verity properly and in a non-discriminatory manner.
The video highlights areas where potential problems may arise, including the issuance
and resolution of initial mismatches.

USCIS and its federal partners provide additional resources to ensure employees are well-
informed of their rights. USCIS, DHS CRCL, and OSC have developed brochures and
posters to help employees better understand their rights and guide employers on their
responsibilities when using E-Verify. These materials are available in nine foreign
languages. USCIS provides TNC notices and referrals in eight foreign languages.
Employers who use E-Verify are required to display an OSC poster that advises workers
of their rights and provides OSC contact information

INCREASING THE USE OF E-VERIFY

The continued success of E-Verify, including the steady increase in its use, depends not
only on enhancing its accuracy and efficiency as described above, but also on increasing
public awareness of its significant benefits and ease of use.

Over the past two years USCIS has developed a robust customer service and outreach
staff to ensure that the public’s questions and issues are addressed quickly and
professionally. In FY 2010, USCIS participated in more than 400 presentations,
conferences, and live webinars about E-Verify. USCIS regularly places advertisements
in English and Spanish about E-Verify in media markets across the country. USCIS
works with the U.S. Small Business Administration (SBA) to improve outreach to small
businesses by jointly conducting events, disseminating E-Verify materials to SBA
stakeholders, and advertising in small business publications.

USCIS plans a more robust marketing and outreach effort in the coming months in order
to increase the use of E-Verify.
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GAO’S RECENT REPORT AND RECOMMENDATIONS

GAQ’s December 2010 Report

GAO reviewed the progress that USCIS and SSA have made in the administration of the
E-Verify program since GAO testified on the subject in June 2008. GAO examined,
among other system issues, E-Verify’s accuracy and vulnerability to fraud; USCIS’s
actions to address E-Verify’s ability to monitor and ensure employer compliance with the
program’s policies and procedures; concerns about privacy and discrimination; and steps
USCIS and SSA have taken to prepare for the possible implementation of a mandatory E-
Verity system.

GAO found that, among other things, USCIS has (1) taken several steps to improve the
accuracy of the E-Verify system, including expanding the number of databases queried
through E-Verify and instituting quality control procedures; (2) taken steps to minimize
the risks associated with the processing through E-Verify of new employees’ personal
information; (3) improved its ability to monitor and ensure employer compliance with E-
Verify policies and procedures; and (4) along with SSA, taken actions to prepare for the
possible implementation of a mandatory E-Verity system.

In addition to citing USCIS’s success in reducing mismatch rates, ensure employer
compliance, and establish better safeguards for employees’ personal information, GAO
identified challenges confronting E-Verify and proposed important recommendations to
improve the system.

Addressing the GAO Recommendations

USCIS is encouraged by the GAO’s findings and is focused on implementing GAO’s
recommendations as quickly and efficiently as possible. Some examples follow:

Resolving I'rroneous TNCs. To help reduce name-related TNCs, USCIS is already
working with an independent research firm to determine the impact of name and date-of-
birth mismatches on TNCs. USCIS plans to use this research to develop better name-
matching algorithms and provide better assistance to users. USCIS expects the study to
be completed in the third quarter of FY 2011. USCIS has included information on 7he
Guide to Naturalization and U.S. Citizenship Welcome Packet about the importance of
updating personal information, including names, with SSA. USCIS also has provided
information to employers about how to enter hyphenated names and complex surnames in
the E-Verify system. USCIS has produced a video that informs employees of the most
frequent reasons why name-related mismatches occur and provides guidance to
employees on how to resolve name-related mismatches.

Improving Compliance Efforts, Including Employer Fducation. To ensure the USCIS
education efforts are targeted most effectively and improve employer compliance with
the E-Verify program, USCIS has began analyzing the results from the mastery test
employers take when enrolling in E-Verify. This effort is designed to assess what
questions may need to be revised and to determine what instructions and policies may
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require greater explanation. This analysis will be an ongoing effort, and USCIS will
continue to monitor reports to determine improvements in future releases.

FEinhancing Lfficiencies to Better Allow Employees to Resolve TNCs. As described above,
to ensure that employees have the ability to access and correct inconsistencies in personal
information within DHS databases, USCIS plans to launch E-Verify Self Check in March
2011. Self Check will allow individuals to check their own work authorization status
against SSA and DHS databases. For USCIS system inconsistencies, USCIS is currently
piloting an initiative that will allow employees to make an appointment with a local
USCIS office to have their records reviewed and updated if appropriate.

Improving the Accuracy of Government Data. To improve the accuracy of E-Verify data
sources, USCIS has created a Database Integrity Unit that is tasked with identifying and
facilitating the correction of erroneous information contained in DHS component
databases. USCIS will continue to work with internal and external stakeholders to
improve quality assurance with respect to source data that USCIS uses to determine
employment authorization. In addition, DHS will continue to work closely with its
component agencies to ensure that accurate information is transmitted or made available
to the E-Verify program and that any inaccuracies in the various systems are corrected.

Decreasing the Potential for Recurreni Mismatches. USCIS is currently in the process of
re-engineering its Status Verification System, which is used to track and manage TNCs
so that status verifiers can document the basis for their work authorization decisions. The
re-engineering is planned to occur in FY 2013, In the meantime, USCIS will implement
procedures to address this concern through the use of a comment box and will update
standard operating procedures to require this documentation by the end of the second
quarter of FY 2011,

Ensuring Future Capacity to Adminisier Increased Use of E-Verify. The E-Verify
program is well-equipped to handle continued expansion. E-Verify currently has the
capacity to receive at least 60 million electronic queries annually if all new hires were run
through the E-Verify program. USCIS has invested in a dedicated information
technology environment to transfer data from E-Verify to SSA to handle increased
growth in query volume. To further help ensure continuous service in the future, USCIS
expects to execute a service-level agreement with SSA in the near term. The service-
level agreement will define the requirements for SSA to establish and maintain the
capacity and availability of its system to support E-Verify.

Improving the Ability to Estimate F-Verify Cost and Resource Needs. To ensure that
USCIS has a sound basis to make resource-related decisions about the E-Verify program,
USCIS is in the final stages of completing a life cycle cost estimate that reflects the four
characteristics that GAO identified as ensuring reliability and adherence to best practices,
will be comprehensive, well-documented, accurate, and credible.

CONSIDERATIONS RELEVANT TO THE INCREASED USE OF E-VERIFY

As described above, USCIS is dedicated to and fully engaged in the improvement of E-
Verify so that its use can increase further. To achieve that goal on an ever-broadening
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scale, additional challenges must be met. For example, the E-Verify system is predicated
on an employer’s web browser access or, alternatively, an employer’s ability to contract
with a third-party provider who uses the E-Verify system for clients on a fee basis. The
ability of some sectors of the market, such as some small businesses, to access the E-
Verify system will need to be addressed.

As use of the E-Verify system increases and the status of more and more employees are
verified, the federal agencies involved in the E-Verify program may need to expand their
capacity to administer the daily query process to address allegations by new employees of
errors or employer misuse. The increased use of E-Verify will also require USCIS to
improve its information technology infrastructure.

CONCLUSION

USCIS is poised to meet the challenges that accompany the growth of E-Verify and the
needs of the customers who use and will use the program to ensure the employment
eligibility of their workforce.

On behalf of USCIS Director Alejandro Mayorkas and all of our colleagues at USCIS,
we appreciate Congress’s continued strong support of the E-Verify program.
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Mr. GALLEGLY. Thank you very much, Ms. Bertucci.

Our second witness is Richard Stana. Mr. Stana serves as Direc-
tor of Homeland Security and Justice Issues at the GAO and has
dedicated 35 years of service to the GAO and has served at head-
quarters, field, and overseas services and directed reviews on a
wide variety of complex and military—both military and domestic.
Mr. Stana, welcome.

TESTIMONY OF RICHARD M. STANA, DIRECTOR, HOMELAND
SECURITY AND JUSTICE ISSUES, U.S. GOVERNMENT AC-
COUNTABILITY OFFICE

Mr. STANA. Thank you, Chairman Gallegly and Ms. Lofgren, for
inviting me to testify at this important hearing.

As you know, immigration experts say that the single most im-
portant step that could be taken to manage lawful immigration and
reduce illegal immigration is to develop an effective worksite en-
forcement and authorization system.

E-Verify does provide employers with a tool to help identify those
who are authorized to work.

Our recent report found that SSA and USCIS have taken some
important steps and have improved the program, and yet, signifi-
cant challenges remain. In my statement this morning, I would like
to just highlight three of those issues. And I know that you have
my prepared statement and you probably have a copy of our full
report. So let me go right into the three areas.

First, let’s talk about the TNC’s. USCIS has substantially re-
duced the number of TNC’s. Just a few years ago, the TNC level,
the tentative nonconfirmation level, stood at about 8 percent, and
many of those turned out to be U.S. citizens who were improperly
identified as not being work-authorized. That figure has gone down
to about 2.6 percent and most recently below 2 percent, although
that might be an anomaly. We will wait and see. That was just 1
month’s worth of data.

USCIS did this by expanding the number of databases it queries
and trying to refine the data through common error searches before
the}é issue a TNC, and that has greatly reduced the number of
TNC’s.

Now, having said that, TNC’s continue to occur for a number of
reasons and mainly because the information in the data sets at
USCIS, DHS, and SSA have not consistently recorded an individ-
ual’s name. You might come to the United States with several sur-
names or be in the United States with several surnames, a hyphen-
ated name, or a long name that was somehow shortened or angli-
cized. And when you enter data or have data entered into different
data sets, the name may be recorded differently and thus create a
mismatch and a TNC. There is no law that compels an individual
to record information consistently among several data sets, and
this is an issue.

So improving Government data sets, improving the information
that employees have to help refine the data that they submit, and
correcting inaccuracies or inconsistencies in agency data sets is
really important to increasing the accuracy of E-Verify determina-
tions. In the short run, it might increase the burden of the agen-
cies, particularly at SSA, but in the long run, it will not only help



38

with the system, but with respect to SSA, when it comes time to
retire and collect your earnings, your system name and earnings
records will be ready to go.

The second issue I want to talk about is identity theft and em-
ployer misuse. Despite improvements to reduce document fraud,
E-Verify still cannot detect the use of eligibility documents that are
either someone else’s who is work-authorized or somehow the em-
ployer may provide a document to the worker to use that is not
their own. The exact magnitude of the problem is unknown, but
Westat estimated that about 3.4 percent of the confirmations that
were issued a few years ago were actually to people who were not
work-authorized, but they either used phony documents themselves
or were complicit with the employers in gaining work authoriza-
tion.

USCIS has a photo-matching tool that Ms. Bertucci mentioned.
It can currently query for three documents that have photos. But
a person can seek and gain work authorization by using any num-
ber of 26 documents. So while that has helped, it is not a panacea.

Also, with respect to the photo-matching tool, there have been in-
stances—and we learned about this during our field work in Ari-
zona—where employers have coached workers not to use docu-
ments that are part of the photo-matching tool and thus evading
that important check. Biometrics might help, but we all know bio-
metrics can be costly to both the Government and to employers,
and there are privacy concerns about how much information the
Government ought to have in its files that will need to be resolved.

Turning to employer misuse, some employers have limited pay,
restricted work assignments, or even terminated employees who re-
ceived a TNC, and this is wrong. The magnitude is not known. It
exists. USCIS cannot determine these things from its data sets, but
it needs to be more vigilant. I think USCIS only scans about 2 per-
cent of employers in its nets to try to figure out how much of this
abuse is going on. It does not do a 100 percent check. It may be
able to do more when this new data system comes up.

My final issue involves resources, and it is a subject that we
have all talked about before at one time or another. An effective
employment authorization system requires resources to ensure
compliance with the system. That is true for E-Verify. It is true for
the I-9 system. The resources are not there to do an effective job.
USCIS must rely on ICE to investigate, sanction, and seek prosecu-
tion, but given ICE’s existing priorities and resource constraints, it
is limited in its ability to do so. The same limitations would exist
if E-Verify were to be made mandatory.

Regarding the onsite checks of employer compliance with
E-Verify rules, the so-called misuse or discrimination issue, to our
knowledge, USCIS staff has made one site visit as of last August
to one employer to check on those issues.

So policy decisions are going to have to be made about how to
effect a credible worksite authorization and enforcement program
using E-Verify to include the resources that are needed to make it
successful, and these policy decisions have yet to be made.

Thank you very much.

[The statement Mr. Stana follows:]
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Mr. Chairman and Members of the Subcommittee:

I am pleased to be here to discuss the E-Verify program, which provides
employers a tool for verifying an employee’s authorization to work in the
United States. The opportunity for employment is one of the most
powerful magnets attracting immigrants to the United States. According to
the Pew Hispanic Center, in early 2009 approximately 11 million
unauthorized immigrants were living in the country, and an estimated 7.8
million of them, or about 70 percent, were in the labor force. Congress, the
administration, and some states have taken various actions to better
ensure that those who work here have appropriate work authorization and
to safeguard jobs for authorized employees. Nonetheless, opportunities
remain for unscrupulous employers to hire unauthorized workers and for
unauthorized workers to fraudulently obtain employment by using
borrowed or stolen documents. Immigration experts have noted that
deterring illegal immigration requires, among other things, a more reliable
employment eligibility verification process and a more robust worksite
enforcement capacity.

E-Verify is a free, largely voluntary, Internet-based system operated by the
Verification Division of the Department of Homeland Security’s U.S.
Citizenship and Immigration Services (USCIS) and the Social Security
Administration (SSA). The goals of E-Verify are to (1) reduce the
employment of individuals unauthorized to work, (2) reduce
discrimination, (3) protect employee civil liberties and privacy, and (4)
prevent undue burden on employers. Pursuant to a 2007 Office of
Management Budget directive, all federal agencies are required to use E-
Verify on their new hires and, as of September 2009, certain federal
contractors and subcontractors are required to use E-Verify for newly
hired employees working in the United States as well as existing
employees working directly under the contract. A number of states have
also mandated that some or all employers within the state use E-Verify on
new hires. From October 2009 through August 2010, E-Verify processed
approximately 14.9 million queries from nearly 222,000 employers.

In an August 2005 report and June 2008 testimony on E-Verify, we noted
that USCIS faced challenges in detecting identity fraud and ensuring

Page 1 GAO-11-330T
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employer compliance with the program’s rules.' We highlighted some of
the challenges USCIS and SSA faced in reducing instances of erroneous
tentative nonconfirmations (TNC), or situations in which work-authorized
employees are not automatically confirmed by E-Verify.* We also noted
that mandatory implementation of E-Verify would place increased
demands on USCIS’s and SSA’s resources. My comments today are based
primarily on a report we issued in December 2010 and provide updates to
the challenges we noted in our 2005 report and 2008 testimony.® My
statement, as requested, highlights findings from that report and discusses
the extent to which (1) USCIS has reduced the incidence of TNCs and E-
Verify’s vulnerability to fraud, (2) USCIS has provided safeguards for
employees’ personal information, and (3) USCIS and SSA have taken steps
to prepare for mandatory E-Verify implementation. Our December 2010
report also includes a discussion of the extent to which USCIS has
improved its ability to monitor and ensure employer compliance with E-
Verify program policies and procedures.

For our report, we analyzed data on the results of E-Verify cases for fiscal
year 2009 and interviewed senior E-Verify program officials about their
procedures for ensuring quality in the E-Verify transaction database. We
determined that the data were sufficiently reliable for the purposes of our
report. We reviewed documentation explaining how to resolve TNCs and
assist employees with name and citizenship changes. We reviewed USCIS’s
privacy policy for E-Verify and conducted interviews with privacy officials
at USCIS to determine what, if any, challenges exist in resolving TNCs. We
assessed USCIS’s and SSA’s life-cycle cost estimates and SSA’s workload
estimates, and compared them to characteristics of a reliable cost estimate
as defined in GAO's Cost Estimating and Assessment Guide.* We selected
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* We collectively refer to these situations—as well as those in which (1) employers
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three states for site visits——Colorado, North Carolina, and Arizona—
based on, among other reasons, the length of time each state’s E-Verify law
had been in effect. While the views provided are not generalizable, they
provided us with additional perspectives on the benefits and challenges
associated with the E-Verify program. More detailed information on our
scope and methodology is contained in our December 2010 report. We
conducted this work in accordance with generally accepted government
auditing standards.

USCIS and SSA Have USCIS has reduced TNCs from 8 percent for the period June 2004 through
Reduced TNCS, but the March 2007 to almost 2.6 percent in fiscal year 2009. As shown in figure 1,
Accuracy of E-Verify in fiscal year 2009, about 2.6 percent or over 211,000 of newly hired

. P employees received either a SSA or USCIS TNC, including about 0.3

Continues t(? Be Limited by percent who were determined to be work eligible after they contested a

Both Inconsistent TNC and resolved errors or inaccuracies in their records, and about 2.3

Recording of Employees’ percent, or about 189,000, who received a final nonconfirmation hecause

Names and Fraud their employment eligibility status remained unresolved. For the
approximately 2.3 percent who received a final nonconfirmation, USCIS
was unable to determine how many of these employees (1) were
authorized employees who did not take action to resolve a TNC because
they were not informed by their employers of their right to contest the
TNC, (2) independently decided not to contest the TNC, or (3) were not
eligible to work.

Page 3 GAO-11-330T
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November 2010 it began to distribute the U.S. Citizenship Welcome Packet
at all naturalization ceremonies to advise new citizens to update their
records with SSA. USCIS also commented that it has commissioned a
study, to be completed in the third quarter of fiscal year 2011, to determine
how to enhance its name-matching algorithms. USCIS’s actions for
reducing the likelihood of name-related erroneous TNCs are useful steps,
but they do not fully address the intent of the recommendation because
they do not provide specific information to employees on how to prevent a
name-related TNC. See our December 2010 report for more details.

In addition, identity fraud remains a challenge because employers may not
be able to determine if employees are presenting genuine identity and
employment eligibility documents that are borrowed or stolen.” E-Verify
also cannot detect cases in which an unscrupulous employer assists
unauthorized employees. USCIS has taken actions to address fraud, most
notably with the fiscal year 2007 implementation of the photo matching
tool for permanent residency cards and employment authorization
documents and the September 2010 addition to the matching tool of
passport photographs. Although the photo tool has some limitations, it can
help reduce some fraud associated with the use of genuine documents in
which the original photograph is substituted for another.” To help combat
identity fraud, USCIS is also seeking to obtain driver’s license data from
states and planning to develop a program that would allow victims of
identity theft to “lock” their Social Security numbers within E-Verify until
they need them to obtain employment authorization.” Combating identity
fraud through the use of biometrics, such as through fingerprint or facial
recognition, has been included in proposed legislation before Congress as

"GAQ has previously reported on the risk: aciated with the use of fraudulent documents
E Lo address (hem. See ), Border Secwrily: Beller Usuge of
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an element of comprehensive immigration reform, but implementing a
biometric system has its own set of challenges, including those associated
with cost and civil liberties. Resolving these issues will be important if this
technology is to be effectively implemented in combating identity fraud in
the employment verification process.

An effective employment authorization system requires a credible
worksite enforcement program to ensure employer compliance with
applicable immigration laws; however USCIS is challenged in ensuring
employer compliance with E-Verify requirements for several reasons. For
example, USCIS cannot monitor the extent to which employers follow
program rules because USCIS does not have a presence in employers’
workplaces.” USCIS is further limited by its existing technology
infrastructure, which provides limited ability to analyze patterns and
trends in the data that could be indicative of employer misuse of E-Verify.
USCIS has minimal avenue for recourse if employers do not respond or
remedy noncompliant behavior after a contact from USCIS compliance
staff because it has limited authority to investigate employer misuse and
no authority to impose penalties against such employers, other than
terminating those who knowingly use the system for an unauthorized
purpose. For enforcement action for violations of immigration laws,
USCIS relies on Immigration and Customs Enforcement (ICE) to
investigate, sanction, and prosecute employers. However, ICE has
reported that it has limited resources to investigate and sanction
employers that knowingly hire unauthorized workers or those that.
knowingly violate E-Verify program rules.® Instead, according to senior
ICE officials, ICE agents seek to maximize limited resources by applying
risk assessment principles to worksite enforcement cases and focusing on
detecting and removing unauthorized workers from critical infrastructure
sites.

* Senior E-Verify program officials said they expect improved technology enabling
automated analysis of rily dala to be implemented by liscal year 2012.

® In fiseal year 2009 ICE spent 5.2 percent of its 10.4 million agent-reporied worldoad hours
on worksite enforcement, 2 fines as the result of worksite andits, and made 444
criminal and 1,654 administrative worksite enforecment arrests. Of the 444 criminal arrests
in fiscal year 2009, 111 were artests of employers and management officials and 830 were
arrests of workers. As of Augs 2 C 397 criminal arresls—165 of
employers and management, of] ol workers—and oblained 270 indiclmenls as
aresult of worksite enforcement-related investigations.
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DHS Has Instituted
Employee Privacy
Protections for E-Verify,
but Resolving Erroneous
TNCs Can Be Challenging

USCIS has taken actions to institute safeguards for the privacy of personal
information for employees who are processed through E-Verify, but has
not established mechanisms for employees to identify and access personal
information maintained by DHS that may lead to an erroneous TNC, or for
E-Verify staff to correct such information. To safeguard the privacy of
personal information for employees who are processed through E-Verify,
USCIS has addressed the Fair Information Practice Principles, which are
the basis for DHS’s privacy policy." For example, USCIS published privacy
notices in 2009 and 2010 that defined parameters, including setting limits
on DHS's collection and use of personal information for the E-Verify
program.

Notwithstanding the efforts made by USCIS to address privacy concerns,
employees are limited in their ability to identify and access personal
information maintained by DHS that may lead to an erroneous TNC." In
our December 2010 report, we recommended that USCIS develop
procedures to enable employees to access personal information and
correct inaccuracies or inconsistencies in such information within DHS
databases. USCIS concurred and identified steps that it is taking to
address this issue, such as developing a pilot program to assist employees
receiving TNCs to request a records update, referring individuals who
receive a TNC to local USCIS or CBP offices and ports of entry to correct
records when inconsistent or inaccurate information is identified, and
developing a Self-Check program to allow individuals to check their own
work authorization status against SSA and DHS databases prior to
applying for a job. However, we do not believe that the steps underway
fully address the intent of our recommendation because, among other
things, USCIS does not have operating procedures in place for USCIS staff
to explain to employees what personal information produced the TNC or
what specific steps they should take to correct the information. We
encourage USCIS to continue its efforts to develop procedures enabling

' The Fair Information Practice Principles adopted by DHS are a revision of principles,
called the Fair Information Practices, proposed by a U.S. government. advisor
commillee. See Department of Iealth, Educalion, and Wellare, Records, ralers and
the Rights of Citizens: Keport of 1 1 3 22 utomated.
. 1) emes (July Individual

ation, Durpose Specification i
Integrity, Security, and Accountability and Auditing.
"I an employee chooses (o contest a TNC, the employer is required Lo provide the

employee a referral letter that idenlifies which agency an employee needs Lo visil or call lo
resolve the TNC and close the case.
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employees to access and correct inaccurate and inconsistent personal
information in DHS databases.

USCIS and SSA Have
Taken Actions to Prepare
for Mandatory
Implementation of E-
Verify, but Face Challenges
in Estimating Costs

USCIS and SSA have taken actions to prepare for possible mandatory
implementation of E-Verify for all employers nationwide by addressing key
practices for effectively managing E-Verify system capacity and availability
and coordinating with each other in operating E-Verify. However, USCIS
and SSA face challenges in accurately estimating E-Verify costs. Our
analysis showed that USCIS’s E-Verify estimates partially met three of four
characteristics of a reliable cost estimate and minimally met one
characteristic.” As a result, we found that USCIS is at increased risk of not
making informed investment decisions, understanding system
affordability, and developing justifiable budget requests for future E-Verify
use and potential mandatory implementation if it. To ensure that USCIS
has a sound basis for making decisions about resource investments for E-
Verify and securing sufficient resources, in our December 2010 report, we
recommended that the Director of USCIS ensure that a life-cycle cost
estimate for E-Verify is developed in a manner that reflects the four
characteristics of a reliable estimate consistent with best practices. USCIS
concurred and senior program officials told us that USCIS, among other
things, has contracted with a federally funded research and development
center to develop an independent cost estimate of the life-cycle costs of E-
Verify to better comply with our cost-estimating guidance.

Our analysis showed that SSA’s E-Verify estimates substantially met three
of four characteristics of a reliable cost estimate. However, we found that
SSA’s cost estimates are partially credible because SSA may not be able to
provide assurance to USCIS that it can provide the required level of
support for E-Verify operations if it experiences cost overruns within any
one fiscal year. In our December 2010 report, we recommended that the
Commissioner of SSA assess the risk around SSA's E-Verify workload
estimate, in accordance with best practices, to ensure that SSA can
accurately project costs associated with its E-Verify workload and provide
the required level of support to USCIS and E-Verify operations. SSA did
not concur, and stated that it assesses the risk around its workload cost

* Our rescarch has determined that a reliable cost estimate should include four
characteristics. Specifically, the estimate should be comp ive, well-dc
accurale, and credible. GAO, GAO Cost Estémati; L E :
sping and Managing Capitad Program
ch 2000, 8-13.
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estimates and, if E-Verify were to become mandatory, SSA would adapt its
budget models and recalculate estimated costs based on the new projected
E-Verify workload volume. As discussed in our December 2010 report, SSA
does not conduct a risk and uncertainty analysis that uses statistical
models to quantitatively determine the extent of variability around its cost
estimate or identify the limitations associated with the assumptions used
to create the estimate. Thus, we continue to believe that SSA should adopt
this best practice for estimating risks to help it reduce the potential for
experiencing cost overruns for E-Verify.

Mr. Chairman, this concludes my statement. I will be pleased to respond to
any questions you or other members of the subcommittee may have.

(410950)

For further information regarding this testimony, please contact Richard
M. Stana at (202) 512-8777 or stanar@gao.gov. In addition, contact points
for our Offices of Congressional Relations and Public Affairs may be found
on the last page of this statement. Individuals who made key contributions
to this testimony are Evi Rezmovic, Assistant Director; Christine Hanson;
Sara Margraf; and Linda Miller. Additionally, key contributors to our
December 2010 report include Blake Ainsworth, David Alexander, Tonia
Brown, Frances Cook, Marisol Cruz, John de Ferrari, Julian King, Danielle
Pakdaman, David Plocher, Karen Richey, Robert Robinson, Douglas
Sloane, Stacey Steele, Desiree Cunningham, Vanessa Taylor, Teresa
Tucker, and Ashley Vaughan.
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Mr. GALLEGLY. Thank you very much, Mr. Stana.

At this point before we go to questions, I would like to take just
a brief break and give the Deputy Chief of the Verification Division
at USCIS an opportunity to provide us with a visual demonstration
of how E-Verify works. Kathy Lotspeich is our Deputy Chief.
Kathy, are you ready?

Ms. LOoTSPEICH. I am ready.
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So I am just going to run really quickly for you here two cases:
one that goes through automatically and one that is issued a ten-
tative nonconfirmation.

So here I am on our home page. I am going to click on “new
case.” What the employer does is they enter information from the
form I-9. So here on the form I-9, the example I am going to use
is someone who attested to be a citizen of the United States.

And I click “continue.” And then it asks me which documents the
individual presented, and that will help me then determine what
I need to enter into the system. For the demo today, I am going
to hit “list B and C documents,” which are typically a driver’s li-
cense and a Social Security card. Then I just enter a few data
points from the form I-9. I actually do not need to put in their ad-
dress or anything that is actually on the form I-9. I can just add,
for this case, the name, date of birth. We have the citizenship sta-
tus and the Social Security number. And then I go down and I
enter the hire dates. And so for the hire date, I am going to enter
today’s date which is February 10, 2011.

I click “continue.” And then here it comes up as employment au-
thorized. And so what the employer does at this point is they can
take this case verification number and put it on the form I-9 or
they could also print out some of the case details. I am going to
select “yes, the person continues to work.” And they could attach
that to their form I-9.

And note here when the employer closes a case, they could also
select that the case is invalid. So if there was some type of a mis-
take made—this isn’t a zero sum game—the employer can start the
process over again.

I am going to go ahead and close this out.

And up here I could also print this out and attach it to the form
I-9.

So now I am going to go ahead and just really quickly show for
you another case where the individual gets a tentative noncon-
firmation.

So I select “new case.” And again, I am going to attest as a cit-
izen of the United States. “List B and C documents” and again just
enter the information and then, as before, enter today’s date.

So now it is asking me to double check the information below.
The system knows it is about ready to issue a tentative noncon-
firmation but does want to give the employer a second chance at
correcting any errors.

I am going to go ahead and select “continue.” And now the sys-
tem is telling me that I have a tentative nonconfirmation with the
Social Security Administration. It tells me that the information
does not match, and it stresses that this does not mean that the
employee is not authorized to work in the United States. However,
there is some additional action required.

And at this point, the employer can give the employee a letter,
which we have in Spanish and in English, giving a lot of the infor-
mation about the employee, why the number did not match, what
the employer needs to do, instructions for the employee why they
received this notice, the opportunity to contest or not contest, and
then information about their rights, and also a number they can
call us at E-Verify or the Office of Special Counsel.
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And then I will conclude our demonstration at this point. So ba-
sically the employee then takes this letter to the Social Security
Administration or may call us at the Department of Homeland Se-
curity to resolve their case.

Thank you.

Mr. GALLEGLY. Thank you very much, Ms. Lotspeich.

At this point, I would like to ask Ms. Bertucci a couple questions.
In your written testimony, you discuss the Monitoring and Compli-
ance Branch which detects potential misuse with E-Verify by em-
ployers. I know you have issued 7,461, according to your statement,
compliance letters, but what is the outcome of the issuance of these
letters? And how many have been ignored? And what are the con-
sequences of ignoring a compliance letter?

Ms. BErRTUCCI. Thank you, sir.

The difference in letters issued between what I said in my oral
testimony of 9,600 was updated today from the time we submitted
my written statement. So that is the difference. First of all, I want
to point that out. And that is this present fiscal year. Last year,
the number was 16,121.

We really stood up the compliance group at full swing really, I
would say, during 2010. We are about to hire even additional peo-
ple out in our Nebraska office. So we are building up that compli-
ance component.

We send out those letters as the first—we monitor various behav-
iors by employers—to include not using the system, signing up and
not using the system. That is one thing we will monitor. We will
monitor multiple uses of SSN’s to determine prior to the fixes to
the system that Kathy just demonstrated to ensure that it wasn’t
errors in—typos, frankly, or errors in entering the data. Those are
some of the enhancements we did to the system related to that.
But more importantly, in case it is something else going on, we will
monitor those kinds of behaviors. And there are a number of other
behaviors that we will monitor to include an employer running the
system against a current employee, which is not allowed. It has to
be upon hire and/or not responding to a high number of TNC’s pos-
sibly that we are not seeing closed out. What is going on at that
employee worksite?

So really in the end what we are doing is we are either calling
them—so let me be clear that we are either calling them in that
16,000 or 9,600 number or we are sending them a written letter.
We are then doing the active reach-back to those employers to see
whether it is an education issue or anything else. We have not yet
done it, and the end result would be we would terminate their
MOU with us on monitoring and compliance. However, if we saw
egregious conduct by the employer in any way, shape, or form that
we believe is inappropiate, according to our MOU’s with ICE and/
or DOJ’s Office of Special Counsel that has jurisdiction over pos-
sible discrimination, we work with those offices as well.

So that is the kind of compliance we are doing today, and our
ability—I think Mr. Stana talked to it—is that one of the things
we really are trying to do is stand up a better analytical tool to be
able to do better monitoring and compliance. Right now, frankly, it
is a little clumsy on the basic technology infrastructure that we
have today. So we are working to improve that tool hopefully by
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later this year. We are going to have a pilot running to do even
more analysis of the data.

Mr. GALLEGLY. Have there been any employers prosecuted as a
result of misuse?

Ms. BerTUCCI. First of all, we have not really referred anything
yet to ICE. Under the MOU, we can. So ICE is out doing their ju-
risdictional responsibilities, and sometimes, frankly, we will come
across or they may come across an employer who also uses the sys-
tem. So the worksite enforcement and prosecution are on the ICE
side of the house.

Mr. GALLEGLY. But we have over 9,000 of these letters that you
have mentioned.

Ms. BERTUCCI. Yes.

Mr. GALLEGLY. And out of the 9,000-plus, there really hasn’t
been any consequence at all, has there?

Ms. BERTUCCI. The system is a voluntary system. To a great ex-
tent, we believe the majority of the employers that are using the
system are trying to comply with the law and the requirements of
our system. So what we are doing is the outreach to ensure is there
a training issue, is there a data issue, is it those kinds of things?
We do not have enforcement authority within USCIS certainly on
a prosecution standpoint. But if there are egregious behaviors that
we believe are worthy of referral, then we would refer those to ICE
within their own set of priorities for follow-up and possible review.

Mr. GALLEGLY. Obviously, if the program was not voluntary and
it was mandatory, the situation and the incentive on the part of
the employer would be greatly different. In fact, this program was
originally introduced as a mandatory. It was passed out of this
Committee and the bill, mandatory. And then when it came back
in conference, that is when it got downgraded to something less
than what would be effective in my opinion.

My time has expired. I would yield to the gentlelady from Cali-
fornia, Ranking Member, Ms. Lofgren.

Ms. LOFGREN. Thank you, Mr. Chairman.

Before my questions, I would like to take care of a few house-
keeping items.

First, Congresswoman Sheila Jackson Lee called to let me know
that she is Ranking Member on a Subcommittee over at Homeland
Security and hopes to get here if that hearing concludes and offers
her apologies for the unavoidable absence.

I would also like to ask unanimous consent, Mr. Chairman, to
submit statements from the Agricultural Coalition for Immigration
Reform, the American Council on International Personnel, the
Main Street Alliance for the National Leadership Council, state-
ments from the faith community, including the Catholic Bishops
Committee, the American Jewish Committee, Church World Serv-
ice, Sisters of Mercy, the Unitarian Universalist Association of Con-
gregations, the Friends Services, the Episcopal Diocese of Cali-
fornia, the St. Norbert Abbey, the Evangelical Lutheran Church of
America, Catholic Charities of Yakima, Washington, the Jesuits
California Province, the Coalition of Episcopal Latinos, as well as
statements from Illinois State representatives, Texas State rep-
resentatives, Cook County commissioners, an additional Texas
State representative, the National Immigration Law Center, the
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National Immigration Forum, the American Civil Liberties Union,
the Asian American Center for Advancing Justice, the American
Immigration Lawyers Association, the Anti-Defamation League,
CAUSA Oregon, Coalition for Human Immigrant Rights of Los An-
geles, the Colorado Immigrant Rights Coalition, Farmworkers Jus-
tice, the Hispanic Association of Colleges & Universities, LULAC
of Syracuse, the Muslim American Society Immigrant Justice Cen-
ter, One America, Racine Dominicane, and the Wayne Action for
Racial Equality.

Mr. GALLEGLY. Without objection, they will be made a part of the
record of the hearing.

[The information referred to follows:]
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Chairman Gallegly, ranking member Lofgren and members of the Committee - On behalf of the
American Civil Liberties Union (“ACLU™), America’s oldest and largest civil liberties
organization, and its more than half a million members, countless addition supporters and
activists, and 53 affiliates across the country, we write to oppose any legislative proposal that
would expand E-Verify, a flawed and burdensome electronic employment eligibility verification
screening system for America’s workforce. The E-Verify system imposes unacceptable burdens
on America’s workers, businesses and society at large. The costs to legal workers, business and
taxpayers associated with a mandatory program are significant while the benefits are speculative.

Electronic Employment Verification

The ACLU opposes a mandatory Electronic Employment Verification System (EEVS)
for five reasons:

(i) it poses unacceptable threats to American workers’ privacy rights by
increasing the risk of data surveillance and identity theft;

(i) data errors in Social Security Administration (“SSA”) and Department of
Homeland Security (“DHS”) files will wrongly delay or block the start of
employment for lawful American workers and may lead to discrimination;

(iii) it lacks sufficient due process procedures to protect workers injured by such
data errors;

(iv)  neither SSA or DHS are able to implement such a system and SSA’s ability
to continue to fulfill its primary obligations to the nation’s retirees and
disabled individuals would deteriorate; and

(v) it will lead to rampant employer misuse in both accidental and calculated
ways.

I Mandating Electronic Employment Eligibility Verification Poses Unacceptable
Threats to American Workers’ Privacy Rights

A nationwide mandatory EEVS would be one of the largest and most widely accessible
databases ever created in the U.S. Its size and openness would be an irresistible target for
identity theft. Additionally, because the system would cover everyone (and be stored in a
searchable format), it could lead to even greater surveillance of Americans by the intelligence
community, law enforcement and private parties.

The current E-Verify system, implemented in a small fraction of the country’s
workplaces, contains an enormous amount of personal information including names, photos (in
some cases), social security numbers, phone numbers, email addresses, workers’ employer and
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industry, and immigration information like country of birth. It contains links to other databases
such as the Customs and Border Patrol TECS database (a vast repository of Americans’ travel
history) and the Citizen and Immigration Service BSS database (all immigration fingerprint
information from US VISIT and other sources)."

The data in E-Verify, especially if combined with other databases, would be a gold mine
for intelligence agencies, law enforcement, licensing boards, and anyone who wanted to spy on
American workers. Because of its scope, it could form the backbone for surveillance profiles of
every American. It could be easily combined with other data such as travel, financial, or
communication information. ‘Undesirable’ behaviors — from unpopular speech to gun ownership
to paying for items with cash — could be tracked and investigated by the government. Some of
these databases linked to E-Verify are already mined for data. For example, the TECS database
uses the Automated Targeting System (ATS) to search for suspicious travel patterns. Such data
mining would be even further enhanced by the inclusion of E-Verify information

Without proper restrictions, American workers would be involuntarily signing up for
never-ending digital surveillance every time they apply for a job. In order to protect Americans’
privacy, we recommend that Congress must limit the retention period for queries to the E-Verify
system to three to six months, unless it is retained as part of an ongoing compliance investigation
or as part of an effort to cure a non-confirmation. This is a reasonable retention limitation for
information necessary to verify employment. By comparison, information in the National
Directory of New Hires, which is used on an ongoing basis to allow states to enforce child
support obligations, is deleted after either 12 or 24 months.” The current retention period for E-
Verity (set by regulation) is an astonishing 10 years. In other words, deadbeat dads have greater
privacy protections than American workers.

We also recommend that the use of information in any employment verification system
be strictly curtailed. It should only be used to verify employment or to monitor for employment-
related fraud. There should be no other federal, state, or private purpose. However, as a recent
Westat report commissioned by the USCIS points out, any employer who signs on to a
memorandum of understanding (MOU) can access E-Verify and therefore the data in the system
could be used for other purposes. For example, such data could provide information into whether a
mortgage or credit applicant is likely to be a poor credit risk.” Data should be bound by strict privacy
rules, such as those that protect census data, which sharply limit both the disclosure and use of
that information.*

Additionally, the system must guard against data breaches and attacks by identity thieves.
Since the first data breach notification law went into effect in California at the beginning of
2004, more than 510 million records have been hacked, lost or disclosed improperly.” In 2007, it
was reported that the FBI investigated a technology firm with a $1.7 billion DHS contract after it

! 73 Fed. Reg. 75449.

? The data retention limitation for the National Directory of New Hires is governed by 42 11.8.C. §653 (i).
* Westal Report, p 201

" Protections for census data can be found at 13 1).8.C. §9.

% Privacy Rights Clearinghouse Chronology ol Data Breaches,

htip:/fwww privacyrights.org/ar/ChronDataBreaches. itin.
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failed to detect “cyber break-ins”.® The December 2010 GAO Report on E-Verify repeatedly
discusses the risk of identity theft associated with the system. In one example ICE found that
1,340 employees of a meat processing plant were not authorized to work even though each had
been processed through E-Verity. Of the 1,340 unauthorized workers, 274 were charged with
identity theft, including using valid Social Security numbers of others in order to work’. The
loss of this information contributes to identity theft and a constant erosion of Americans’ privacy
and sense of security. An E-Verify database must not be subject to such threats.

1L Data Errors Will Injure Lawful Workers by Delaying Start Dates or Denying
Employment Altogether and May Lead to Discrimination

Recent government reports acknowledge that huge numbers of SSA and DHS files
contain erroneous data that would cause “tentative non-confirmation™ of otherwise work-eligible
employees and, in some cases, denial of their right to work altogether. The United States
Customs and Immigration Service (USCIS) reported that 2.6% or over 211,000 workers received
a tentative non-confirmation (TNC) and, according to the Westate report, about 0.8% of these
TNCs are erroneous.” Since only 0.3% of those mistaken TNCs were resolved that means that
approximately 0.5% or 80,000 legal workers were improperly denied the right to work due to
faults in the system.” In many of these cases workers simply don’t have the time or don’t know
they have the right to contest their determinations and seek different employment. Finding
another job is a difficult option for many unemployed Americans in this economy and certainly
means countless hours of red tape and frustration.

In American cities and states where E-Verity has been implemented, the results have
been disastrous. A survey of 376 immigrant workers in Arizona (where use of E-Verity is
required) found that 33.5% were fired immediately after receiving a TNC and never given
chance to correct errors in the system. Furthermore, not one of those workers was notified by the
employer, as required in the MOU, that they had the right to appeal the E-Verify finding. When
Los Angeles County audited its use of E-Verify for 2008-09 it found that 87% of its E-Verify
findings were erroneous. Implementing a system this flawed nationwide would be a train wreck
for American workers.

These error rates are caused by a variety of factors. First, women or men who changed
their names at marriage, divorce or re-marriage may have inconsistent files or may never have
informed either SSA or DHS of name changes. Second, simple key stroke or misspelling errors
contribute to the volume of erroneous data. Third, individuals with naming conventions that
differ from those in the Western world may have had their names anglicized, transcribed
improperly or inverted. The GAO predicted that if E-Verify were made mandatory for new hires
nationwide, approximately 164,000 citizens per year would receive a TNC just for name change

¢ Ellen Nakashima and Brian Krebs, Contractor Blamed in DHS Data Breaches, W ASIINGTON POST, Sept. 24,
2007.

" GAOQ, Federal Agencies Ilave Taken Steps 10 Improve K-Verify, but Significant Challenges Remain, p. 24

& Westal Report, Findings of the K-Verify Program Fvaluation, can be found at: http://w vy, uscis. gov/USCIS /-
/s H-Verv/Fnal%20H-Ven [v% 20R epori%2012-16-09 dr

* GAOQ, Federal Agencies 11ave Taken Steps to Improve K-Verify, but Significant Challenges Remain, 1.19.
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. 10
related issues.

hires.

It would be even more damaging if applied to existing workers not just new

The high number of error rates occurring among certain cultural groups can lead to an
appearance of discrimination in the employment process. The GAO reported that 5 out of 25
employers in their site visits acknowledged that TNCs were more likely to occur where Hispanic
employees have hyphenated or multiple surnames.'’ Additionally the TNC rate of employees
who were eventually authorized to work was approximately 20 times higher for foreign-born
employees than for U.S. born employees from April through June of 2008. These factors lead
to striking disparities and could easily lead employees to believe they were being judged on more
than just their credentials. Moreover, employers may shy away from hiring non-native born
individuals or those with foreign names because of a fear they would be harder to clear through
the system.

IIIl.  Pending Legislative Proposals Lack Meaningful Due Process Protections for Lawful
Workers Injured by Data Errors

Workers injured by data errors will need a means of quickly and permanently resolving
data errors so they do not become presumptively unemployable. Workers face two distinct
challenges. The first is to learn that there are errors in their record and the second is the lack of
fundamental due process protections in resolving those errors.

Self-Check

We commend the USCIS for beginning the process of creating a self-check system that
allows workers to check on their E-Verify data. It is a fundamental privacy principle that
individuals should have access to information about them in order to assure that information is
complete and correct. However it is important to note that this self-check process is still in its
infancy and not currently accessible to workers.

We also have some specific concerns about how the self-check program will be
implemented. First of all, self check cannot be used as a pre-screening tool. If employers were to
impose a self-check requirement — effectively serving as an E-Verify pre-screening tool — they
would shift the cost from the employer to the employee. This would undermine the anti-
discrimination provisions built into the system to ensure that authorized workers are able to
contest TNCs and document their eligibility to work.

Second, it is essential to protect the privacy of both employers and employees.
Considering high rates of identity fraud associated with the E-Verify system, it is no surprise that
individuals are very concerned about their personal information being kept in a database to
which more and more people are gaining access. There must be clearly defined limits in regard
to potential sharing of personal information. Third, there must be an option for self-check access
to people without credit histories. If self-check relies on background check information, then it

¥1d p.19.
" d p. 20.
21d p. 40
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will be unavailable to populations of foreign nationals who have only recently arrived in the U.S.
and have not yet developed a credit history. This would include some of those with the most
complicated immigration situations such as refugees, asylum seekers, and people with temporary
protected status.

Due Process Protections

Senior officials in the DHS Privacy Office have said that individuals face formidable
challenges in correcting inaccurate or inconsistent information. The Office of Special Counsel
for Immigration-Related Unfair Employment Practices and DHS Office of Civil Rights and Civil
Liberties have both said that employees have expressed difficulty in understanding the TNC
notification letters and the process by which they have to correct errors. Moreover, as of 2009
the average response time for these Privacy Act requests was a staggering 104 days.'* This is
time that an employee would be unable to work if E-Verify were made mandatory. Congress
must prevent the creation of a new employment blacklist — a “No-Work List” — that will consist
of would-be employees who are blocked from working because of data errors and government
red tape.

Under current law there are no due process protections for those who lose their jobs due
to government or employer errors. The best current model for substantive due process
protections can be found in Title IT of the ““Comprehensive Immigration Reform for America’s
Security and Prosperity Act of 2009, HR. 4321 from the 111" Congress. This provision creates
worker protections for both tentative and final non-confirmations, allows workers to recover lost
wages when a government error costs them their job, limits retention of personal information,
and creates accuracy requirements for the system.

IV.  Government Agencies are Unprepared to Implement a Mandatory Employment
Eligibility Prescreening System

As government reports evaluating E-Verify have repeatedly made clear, both SSA and
DHS are woefully unprepared to implement a mandatory employment eligibility pre-screening
system. The most recent GAO report expresses concerns over how USCIS has estimated the cost
of E-Verify. They found that their estimates do not reliably depict current E-Verify cost and
resource needs for mandatory implementation and that they fail to fully assess the extent to
which their workload costs could increase in the future.'’ In order to implement such a system,
both agencies would need to hire hundreds of new, full-time employees and train staff at every
SSA field office. DHS has an enormous backlog of unanswered Freedom of Information Act
(FOIA) requests from lawful immigrants seeking their immigration files. Those files, many of
which are decades old, are the original source of numerous data errors. If DHS cannot respond
to pending information requests in a timely fashion now, how much worse will the problem be
when lawful immigrants, including naturalized citizens, lawful permanent residents, and visa

3 I'he American Immigration [awyers Association, K-Verifyy Self Check Program, November 29, 2010

M Department of Homeland Sceurity, 2009 Annual Freedom of Information Act Report to the Allorney General of
the United States

13 peck, Amy, Latest Report on E-Verify: the Good, the Bad, and the Unresolved, January 20, 2011
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holders need the documents immediately to start their next jobs? Consequently, DHS must hire
hundreds more employees to respond to these FOIAs.

Businesses seeking to comply with any newly imposed system will also put additional
strain on these government agencies. Problems can be anticipated in attempting to respond to
employers’ requests and in establishing connectivity for businesses located in remote regions or
that do not have ready access to phones or the internet. These agency deficiencies will surely
wreak havoc on independent contractors and the spot labor market for short-term employment.

If history is our guide, agency officials will be unable to scale up the existing software
platform for E-Verity to respond to the enormous task of verifying the entire national workforce
and all the nation’s employers. It makes little sense to adopt a system that is pre-destined to
cause chaos within these agencies, not to mention the lives of the thousands of Americans
wrongfully impacted.

V. USCIS has Not Been Able to Achieve a Sufficient Degree of Employer Compliance
in Order to Protect Worker's Rights

Despite the fact that USCIS has more than doubled the number of staff tasked with
monitoring employer's use of E-Verify since 2008 they still do not have the means to effectively
identify and address employer misuse or abuse of the system. In fact a recent report from the
SSA Office of the Inspector General found that the Social Security Administration itself had
failed to comply with many of regulations that are put in place to protect employees. They
failed to confirm the employment of 19% of the 9,311 new employees hired for fiscal year 2008
through March 31, 2009 and, of those that were processed, they did not comply with the 3-day
time requirement for verifying eligibility. The OIG also found that SSA verified the
employment eligibility of 26 employees who were not new hires but had sought new positions
within the agency, 31 volunteers who were not federal employees and 18 job applicants who
SSA did not hire.'® If the government is unable to maintain compliance within its own agencies,
we cannot expect private businesses to follow the regulations put in place to protect workers.

Employers misuse has resulted in discrimination and anti-worker behavior in the past and
there is no reason to suggest that pattern will change with a new verification system in place.
From the inception of E-Verity, the U.S. Government Accountability Office and DHS studies
have repeatedly documented various types of misuse. The USCIS’s Westat report also
confirmed the fact that many employers were engaging in prohibited activity. Of the employers
they contacted they found that 17.1% admitted to restricting work assignments until
authorization was confirmed; 15.4% reported delaying training until employment authorization
was confirmed; and 2.4% reported reducing pay during the verification process.

If Congress imposes a mandatory system, it will need to create effective enforcement
mechanisms that prevent the system from being a tool for discrimination in hiring. Such
discriminatory actions will be difficult to prevent and even more difficult to correct. Congress

18 Social Sceurity Administration, OlTice of the [nspeclor General, 7he Social Security Administration’s
Implementation of the F-Verify Program for New [lires. A-03-09-29154, January 6, 2010.
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should ask: how will the government educate employers and prevent misuse of E-Verify or any
similar system?

VI.  Conclusion: Congress Must Not Enact a Mandatory Employment Eligibility Pre-
Screening System

The goal of E-Verify is to reduce the number of unauthorized workers in the United
States. Unfortunately, its success rate is extremely low. According to the USCIS’s Westat
report the inaccuracy rate for unauthorized workers is approximately 54 percent.'”  According to
the government’s own reports, E-Verify is fulfilling its intended purpose less than half the
time. In addition, experience in Arizona shows that many employers are failing to comply in
spite of it being a state mandate. Therefore, while E-Verify continues to burden employers, cost
the government billions of taxpayer dollars, and deny Americans’ their right to work—all the
while potentially subjecting them to discrimination—it is not even adequately performing its
core function.

The ACLU urges the Subcommittee on Immigration, Refugees, and Border Security to
reject imposition of a mandatory electronic employment eligibility pre-screening system. Such a
system would cause great harm to employers across the country and to lawful workers and their
families while doing little to dissuade undocumented workers. The likelihood for harm is great
and the prospect for gain has so far proved illusory.

72009 Westal Report al 118,
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The Latino Commission and

The Migration and Immigration Task Force
Diocese of California
The Episcopal Church

The Rev. John Rawlinson, President

Latino Commission, Episcopal Diocese of California
1540 12th Ave.

Oakland, CA 94606

The Rev. Anna Lange-Soto, Chair

The Migration and Immigration Task Force, Episcopal Diocese of California
178 Clinton St.

Redwood City, CA 94062

February 7, 2011

To: The Immigration Subcommittee, U.S. House of Representatives
From: The Latino Commission, Episcopal Diocese of California

RE: Pending hearings on E-Verify

We understand that the Immigration Subcommittee is holding hearings related to E-Verify. It appears
that this will occupy a great deal of your time and effort, and leave untouched the larger issue of the
whole immigration system. Instead of investing a great amount of time in a small piece of the
immigration problem, the United States needs your concentrated efforts on the whole immigration
system which is commonly regarded as “broken.” — This broken quality is ruining the lives of citizens,
permanent residents, and undocumented immigrants alike.

Approximately 5 million American CITIZENS live in families with an undocumented family member, -
often the main bread winner. Clearly, these millions of people, and other millions who depend on them
as customers and renters, and patients need - you to empower undocumented workers to find and keep
good work in order to support both their families and also to pay taxes for the benefit of the country as
a whole. At this time, they and their families are peaceful contributors to our country. The facrtis that
they are here, and we cannot afford the costs of deportation and the attendant costs of providing social
services for their abandoned and unsupported children; that would be the ultimate budget breaker!
Only comprehensive immigration reform will foster the well being of the U.S. citizens whose lives have
become bound with the lives of undocumented immigrants.

We need you to work for the good of all of the people who are here legally in this country, and you can
do that only by enacting comprehensive immigration reform. We are not naive, we understand the
political risk of doing the moral thing. However, we need you to be the leaders of our society—teaching
and guiding us to do those difficult things which are morally right—to provide for the well-being of
millions of individuals and families who are “connected” to one or another undocumented persons. To
use E-Verify to further penalize families which have a member who is undocumented is merely cruel and
in the end punishes the entire community. And risks budget-breaking actions on the law enforcement
side of our government.
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In addition, E-Verify needlessly penalizes those U.S. citizens and permanent residents who are
unfortunate enough to get caught in the system, through no fault of their own. There are MANY
legitimate and accurate stories of data-entry errors resulting in great suffering because of those errors.

This country does NOT need E-Verify, rather it needs compassion and your hard work toward crafting
laws which lead to comprehensive immigration reform.
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GENERAL ASSEMBLY

STATE OF ILLINQIS
HOUSE OF REPRESENTATIVES

Dear Immigration Subcommittee,

As elected lllinois state representatives, we would like to voice our pesition regarding the mandatory E-Verify Program
that is being considered in the U.S. Congress.

If Congress makes E-Verify mandatory without fixing the immigration system, we will send more workers and
Jjobs into the underground economy, while other jobs go overseas. Instead of layering this program on top of a
broken immigration system, we need to fix the system. That will ensure that workers are legal and hiring is
legal. It will also isolate bad employers who continue to go around the system, undercut the good employers
who are trying to do what is right and add billions more in revenue to reduce the deficit.

According to the Congressional Budget Office, implementation of a mandatory program without legalizing the
current undocumented population would increase the number of employers and workers who resort to the black
market outside of the tax system. This would decrease federal revenue by more than $17.3 billion over ten
years, while the taxes generated from the added $1.5 trillion of economic activity that is projected from
legalizing undacumented workers would be a boon to deficit reduction efforts.

Should you like to discuss this very important matter further, please contact our constituent service offices: Rep.
Berrios at (773) 235-3939 or Rep. Hemandez at (708) 222-5240.

Thank you for your consideration.
Sincerely,
wiua 2. Berriod

Meria A. “Toni” Berrios
State Representative- 39" District

st o

Elizabeth “Lisa” Hemandez
State Representative- 24™ District
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T am Jos¢ H. Gomez, Coadjutor Archbishop of Los Angeles and Chairman of the U.S.
Conterence of Catholic Bishops’ (USCCB or the Conference) Committee on Migration. I testify
before you today on behalf of the USCCB Committee on Migration.

Before I begin, I would like to thank Subcommittee Chairman Elton Gallegly (R-CA) and
Ranking Member Zoe Lofgren (D-CA) for permitting me to submit testimony before the
Subcommittee on this important matter.

While today’s hearing is on the question of whether the E-Verify system preserves jobs for
American workers, my testimony before the Subcommittee will outline the Conference’s
position on proposals that some have promoted that would require the mandatory use of the
National Employer Electronic Verification System (E-Verify).

In my testimony, I will recommend that prior to expanding implementation of E-Verify,
Congress and/or the Administration should:

1. Prioritize and pursue comprehensive immigration reform — which includes, among other
elements, the legalization of the unauthorized currently in the United States and the
expansion of legal avenues for low-skilled workers to enter lawfully —in lieu of
enforcement-only measures, including E-Verify, to address the issues of unauthorized
immigration in the United States;

2. Significantly reduce error rates in Government databases that the system relies upon;,

3. Curb opportunities for employer misuse of the system; and

4. Provide workers with a fair and meaningful opportunity to correct false positives.
The Role of the U.S. Catholic Bishops in the Immigration Policy Debate

Mr. Chairman, the issue of immigration is complex and elicits strong opinions and emotions
from all sides of the public debate. It touches upon our national economic, social, and cultural
interests and has been analyzed and dissected predominately in those terms. From the
perspective of the U.S. Catholic Bishops, immigration is ultimately a humanitarian issue because
it impacts the basic human rights and dignity of the human person.

The U.S. Catholic Church has a long history of involvement in immigration. The U.S. Catholic
Church has a rich tradition of welcoming and assimilating waves of immigrants and refugees
who have helped build our nation throughout her history. And, in 1988 USCCB established a
legal services subsidiary corporation which currently includes 196 diocesan and other affiliated
immigration programs with 290 field offices in 47 states. Collectively, these programs serve
some 600,000 low-income immigrants annually.

The U.S. Catholic Bishops acknowledge the right of the sovereign to enforce its immigration
laws. In the pastoral letter, Strangers No Longer: Together on the Journey of Hope, USCCB
recognized the right of the sovereign to control and protect its borders, stating: “we accept the
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legitimate role of the U.S. . . . government in intercepting undocumented migrants who attempt
to travel through or cross into [the country].” The U.S. Bishops emphasized, however, that *. .
.[w]e do not accept . . . some of the policies and tactics that our government has employed to
meet this. . responsibility.”'

In Strangers No Longer, the U.S. Bishops made clear that despite the sovereign’s right to control
its borders and engage in enforcement of immigration laws, the “human dignity and human
rights of undocumented migrants should be respected.” We declared that “[r]egardless of their
legal status, migrants, like all persons, possess inherent human dignity that should be respected . .
. Government policies that respect the basic human rights of the undocumented are necessary.”

USCCB’s Call for Comprehensive Immigration Reform in Lieu of an Enforcement-Only
Approach

According to the Pew Hispanic Center, there are currently 11.2 million unauthorized persons
residing in the United States.> Of these, approximately 8 million — or 70 percent -- are in the
U.S. labor force.* Each year, between 300,000 and 500,000 more unauthorized migrants enter
the country.® In large part, these migrants feel compelled to enter the United States because of
either the explicit or implicit promise of employment in the U.S. agriculture, construction, and
service industries, among others. Most of this unauthorized flow comes from Mexico, a nation
struggling with severe poverty, where it is often impossible for many to earn a living wage and
meet the basic needs of their families.

Survival has thus become the primary impetus for unauthorized migration flows into the United
States. Today’s unauthorized migrants are largely low-skilled workers who come to the United
States for work to support their families. They work in the agricultural, meatpacking,
landscaping, services, and construction industries in the United States. They fill the ranks of
U.S. businesses, large and small, throughout the country.

Over the past several decades, the demand by U.S. businesses for low-skilled workers has grown
exponentially, while the supply of available workers willing to perform these low-skilled jobs in
the United States has diminished.® Yet, there are only 5,000 green cards available annually for
low-skilled workers to enter the United States lawfully to reside and work.” This number stands

b Strangers No Longer: Together on a Journey of Hape. A Pastoral l.etter Concerning Migration from the Catholic
Bishops of Mexico and the United Stares, Tanuary 23, 2003, No. 78 [hereinafter. Strangers No Longer].

2 Strangers No Longer, al No. 38.

3 Jeffrey S. Passel and D" Vera Cohn, Unauthorized Immigrant Population, National and State Trends, 2010
(Washington, DC: Pew Hispanic Center, 2011), 1, hitp://pewhispanic.org/reports/report.php?ReportlD=133.

* Passel and Cohn, Unauthorized Immigrant Population, National and State Trends, 2010, at 1. See also Rakesh
Kochhar, C. Soledad Ispinoza, and Rebecca Hinze-Pifer, d/fier the Great Recession: Ioreign Born Gain Jobs;
Native Born Lose Jobs (Washinglon, D.C.: Pew Hispanic Cenlter, 2010), 4-5,
http://pewhispanic.org/files/reports/129.pdf.

> Jellrey S. Passcl and 1’ Vera Cohn, US Unauthorized Immigration Flows Are Down Sharply Since Mid-Decade
(Washington, DC: Pew Hispanic Center, 2010), 1, http://pewhispanic.org/files/reports/126.pdf.

6 See, e.g., Gordon H. Hanson, 7'e Economics and Policy of llegal Immigration in the United States, Migration
Policy Institute (December 2009).

7 Hanson, 7he Fconomics and Policy of Illegal Immigration in the United States, al 6.

V8]
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in stark contrast to the estimated 300,000-500,000 migrants who enter the United States without
authorization each year, most of whom are looking for work.® The only alternative to this is a
temporary work visa through the H-2A (seasonal agricultural) or H2B (seasonal non-
agricultural) visa programs, which provide temporary status to low-skilled workers seeking to
enter the country lawfully. While H-2A visas are not numerically capped, agricultural employers
have reported great difficulty in making use of them. H-2B visas are capped at 66,000 annually.
Both only provide temporary status to work for a U.S. employer for one year.” At their current
numbers, these are woefully insufficient to provide legal means for the foreign-born to enter the
United States to live and work, and thereby meet our demand for foreign-born labor.

In the past decade alone, Congress has spent $117 billion of taxpayer dollars on immigration
enforcement initiatives, yet the number of unauthorized in the country has grown and the
demand for foreign-born, low-skilled labor has continued on pace with the ebbs and flows of the
U.S. economy. Itis clear that another approach is necessary.

Mr. Chairman, the U.S. Catholic Bishops do not believe that “enforcement only” immigration
policies will humanely resolve the policy dilemma created by an increasing number of
unauthorized immigrants in the United States. Rather, we support comprehensive immigration
reform to fix what has become a broken system. Such reform would include: an earned
legalization program for foreign nationals of good moral character; the reform of the family-
based immigration system; a revamped temporary worker regime that protects both the workers
who would come to the United States and U.S. citizen workers; the restoration of immigrants’
due process rights; and an effort to meaningfully address the root causes of migration, such as
under-development and poverty in sending countries.

Moreover, Mr. Chairman, such reform would include the targeted, proportional, and humane
enforcement of immigration laws. The U.S. Catholic Bishops accept the legitimate role of the
U.S. government in intercepting unauthorized migrants who attempt to travel to the United
States. The U.S. Bishops also believe that by increasing lawful means for migrants to enter, live,
and work in the United States, law enforcement will be better able to focus upon those who truly
threaten public safety such as drug and human traffickers, smugglers, and would-be terrorists. It
is our view that comprehensive immigration reform would help restore the rule of law by
replacing unauthorized migration flows with meaningful and adequate legal avenues for
migration, compatible with both our future labor needs and our ongoing prioritization of family
reunification.

USCCB’s Position on the Mandatory Expansion of E-Verify

Mr. Chairman, as you know, the Illegal Immigration Reform and Immigrant Responsibility Act
of 1996 mandated legacy U.S. Immigration and Naturalization Service (INS) to create a pilot
National Employer Electronic Verification System, which has become known as the E-Verify
System, with the purpose of providing employers who volunteer to be a part of the program with

® Passel and Cohn, U.S. Unauthorized Immigration Flows Are Down Sharply Since Mid-Decade, iii.
? Hanson, The Fconomics and Policy of Illegal Immigration in the United States, al 6.
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a tool for uncovering fraudulent identity documents.'’ The goals of E-Verify are to reduce the
employment of unauthorized individuals; reduce discrimination; protect the civil liberties and
privacy of employees; and prevent undue burden on employers.'’ As you are aware, Mr.
Chairman, the U.S. Citizenship and Immigration Service (USCIS) and the Social Security
Administration (SSA) jointly administer E-Verify.'* According to the Government
Accountability Office (GAQO), between October 2009 and August 2010, E-Verify handled
approximately 14.9 million queries from some 222,000 participating employers."’

Mr. Chairman, the use of E-Verify by employers is, for the most part, voluntary. However, over
the past few years, there has been a move to make its use mandatory by certain, if not all,
employers. The Office of Management Budget (OMB) in 2007 directed all federal agencies to
use E-Verify on new hires. Select federal contractors and subcontractors, similarly, have been
required since September 2009 to use E-Verify for both newly-hired and current employees
working on a contract."* And, some states have required that employers use E-Verify for new
hires, as well. For other employers, however, the use of E-Verify is presently voluntary.

Now, Mr. Chairman, some members of Congress are calling for the mandatory use of E-Verify
by all employers across the country. Many seek to do so, however, in a vacuum — without
addressing holistically the systemic problems confronting U.S. immigration laws and their
enforcement and without addressing some core weaknesses in the current E-Verify program.

The U.S. Conference of Catholic Bishops believes that the overarching goals of E-Verify are
meritorious but believes that mandatory expansion of the system should only take place if: (1) it
is undertaken in the context of comprehensive immigration reform; (2) error rates in Government
databases are reduced significantly; (3) opportunities for employer misuse of the program are
curbed; and (4) workers are provided with a fair and meaningtul opportunity to correct false
positives. Put another way, Mr. Chairman, unless and until all of these criteria are met, the U.S.
Catholic Bishops would oppose the mandatory expansion of E-Verify.

Mr. Chairman, I will now address each of these criteria in turn.

First, and foremost, we urge lawmakers to not consider mandating the expanded use of E-Verify
unless they do so as part of a comprehensive immigration reform bill. As I have stated
previously, the U.S. Catholic Bishops believe that comprehensive reform, including a broad
legalization program and the expansion of legal avenues for low-skilled workers to enter the

n

[llegal Immigration Reform and Immigrant Responsibility Act, as amended, Pub. L. No. 104-208, div. C, §§ 401-
404, 110 Stal. 3009-546, 3009-635 to -665 (1996).

"1 See, e.g., U.S. Government Accountability Office, Employment Verification: Federal Agencies have Taken Steps
1o Improve E-Verify, bur Significant Challenges Remain (December 2010) [hereinaller, GAO: Employment
Verification], at 1-2.

2 GAO: Employment Verification at 1-2.

3 GAO: Employment Verification al 2.

Y GAO: Employment Verification at 2. On August 11, 2008, USCCB subrnitted comments to the Civilian Agency
Acquisition Couneil and the Delense Acquisition Relations Council on the then-proposed rule (FAR Case 2007-13,
Cmployment Cligibility Verification, 73 Iederal Register 33374 (June 12, 2008)) that required certain federal
contractors Lo utilize the H-Verily program lor employment eligibility verilication purposes. At that time, USCCB
stated that from a policy standpoint, it had “significant doubts whether the use of L-Verify should be used to contirm
the employment status of workers™ given the system’s [laws, which persist today.
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United States lawfully, is a moral, economic, and policy imperative. More practically, unless
Congress legalizes a broad section of unauthorized immigrants in the United States, any
mandatory employment verification system will begin with a handicap of some 8 million
unauthorized workers.'> Should E-Verify be expanded or made mandatory without legalizing
these millions of unauthorized presently in the United States and expanding the legal avenues for
new flows of low-skilled workers to enter the United States lawfully to live and work, many of
these workers inevitably would be driven into the underground economy by unscrupulous
employers'® seeking to go around the system.'” Other jobs would likely move overseas looking
for employees willing to take lower wages. Either way, this would hurt both the U.S. economy
and American workers and their families, decreasing federal tax revenue by more than $17.3
billion over ten years,'® creating an unequal workplace, and lowering labor standards for all
workers.

Second, the U.S. Catholic Bishops maintain that prior to considering expanding or imposing the
mandatory use of E-Verify for the approximately six million employers in the United States, the
Administration must achieve greater reductions in the error rates in Government databases. As
you know, Mr. Chairman, the E-Verify system relies on Government databases that continue to
exhibit high error rates for workers’ names, dates of birth, and status. While USCIS and the SSA
have undertaken various steps to improve the accuracy of the system, such errors persist. For
instance, according to the GAO, despite the expansion of the number of databases queried by E-
Verify and the incorporation of additional quality control procedures in the system, there remain
significant weaknesses in the systemA19 Indeed, in fiscal year 2009, of the 22,512 tentative
nonconfirmations (TNC) issued as a result of a name mismatch, some 76 percent — 17,098 —
were for U.S. Citizens. According to the GAO, were E-Verify made mandatory for new hires
across the country, based on this error rate, over 100,000 U.S. Citizens would receive a name-
related TNC annually — a number that would be even greater were E-Verity made mandatory not
only for new hires but also for all existing employees.”’ And, the number of erroneous
nonconfirmations as a portion of all TNCs issued remains, according to Migration Policy
Institute, “alarmingly high.”?' Moreover, USCIS remains unable to determine the number of
employees improperly confirmed by E-Verify as authorized workers; data shows that an
estimated three percent of workers confirmed by E-Verify as authorized to work in the United

'* Passel and Cohn, Unauthorized Immigrant Population, National and State Trends, 2010, at 1.

'8 See, e.g., Marc R. Rosenblum, K-Verify: Strengths, Wealmesses, and Proposals for Reform Migration Policy
Institute, 8 (February 2011) (“Employers who move their operations oft the books also may be more likely to violate
minimum wage, health and salety, and other worker protections. Thus, unauthorized employvment in jurisdictions
that require emplovers to use E-Verify may result in worse exploitation of unauthorized workers than in jurisdictions
without E-Verily.”).

" Indeed, despite the use of employer sanctions and the legalization of a broad swath of the unauthorized in the
United Slates in 1986, the number of unauthorized workers n the TTnited States burgeoned in the subsequent two
decades. Without coupling enforcement with the legalization of those currently unauthorized and the expansion of
the legal avenues for unskilled workers to enter the United States to live and work, any one measure will fail to
meaninglully address the issuc.

'¥ See Congressional Budget Office and the Joint Committee on Taxation, Letter to the Honorable John Conyers, Jr.
(April 4, 2008), available at hitp://www.cbo.gov/lipdocs/91xx/doc9100/hrd088lir.pdl (last visited, February 4, 2011)
[hereinafter, CBO and Joint Comrnittee on Taxation, Conyers Letter].

2 GAO, Employment Verification al 17-20.

* GAO, Employment Verification at 19.

2L Rosenblum, K-Verify: Strengths, Weaknesses, and Proposals for Reform, 7-8.
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States are actually unauthorized — signaling possible employer fraud and/or identity theft.??
These weaknesses, in turn, further lend the system vulnerable to identity theft and employer
fraud.”

Third, Mr. Chairman, it is our position that Congress must insist that mechanisms be put into
place to meaningfully curb employer misuse of E-Verify before it considers expanding it or
making its use mandatory. As you are aware, some employers have illegally misused the system
by verifying the employment status of only “foreign-looking” job applicants prior to hiring them,
in direct contravention of federal immigration and antidiscrimination laws. Furthermore, some
employers have reduced the pay or even fired employees who challenge the SSA’s finding that
they are working illegally. These abuses could be corrected by enacting tough civil and criminal
penalties for employers who misuse the program; by undertaking, monitoring, and evaluating
outreach and education of employers on the proper use of the program®*; and by more frequent
enforcement of labor laws.

Fourth, and finally, Mr. Chairman, the U.S. Catholic Bishops believe that prior to the expansion
or mandatory implementation of E-Verify, the Administration must ensure that workers have a
fair opportunity to correct false positives. Under the current system, many workers receive
notification that they are not authorized to work, when in fact they are. Workers should have
effective and efficient means by which they can challenge negative findings.

In a recent report, the GAO noted that where an unauthorized employee’s name is recorded
differently on authorizing documents, the system will issue a TNC for the employee. According
to the GAQ, because these TNCs are more likely to affect foreign-born emgloyees with more
“complicated” names, “they can lead to an appearance of discrimination.”® This is concerning.
Employees must be educated about the need to be consistent in recording their names on
employer documentation to avoid such errors. For the system to be accurate, USCIS needs to
undertake employee outreach and education. Accordingly, the U.S. Bishops believe that any
nationwide verification should be phased-in at a reasonable rate with objective benchmarks
regarding database accuracy and employee education.

Similarly, Mr. Chairman, in the system’s current iteration, employees are not able to readily
identify and correct any errors that may have led to the generation of an inaccurate TNC. To
first identify the source of the incorrect information, employees must file Privacy Act requests,
which according to the GAO, took an average of 104 days to process in fiscal year 2009, %

= GAQ, Employment Verification al 22.

3 GAO, Employment Verification at 16. See also Rosenblum, E-Verify: Strengths, Weaknesses, and Proposals for
Reform, 5-6; Daniel Gonzalez, “Migrants Trick E-Verity,” The Arizona Republic (Iebruary 8, 201 1), available at
hitp://www.azcentral.com/arizonarcpublic/news/articles/2010/02/26/20100226¢verify0226.himl (last visited
February 8, 2011).

21 See GAO, Employment Verification al 27 (according (o the GAQ, USCIS has undertaken outreach and education
of emplovers regarding use of [- Verity, vet has “not fully assessed the effectiveness of its efforts and therefore is
not in the position to know whether they have achieved (heir intended purpose™).

> GAO: Employment Verification at 16-20.

2 GAQ: Employment Verification al 34.
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The implementation of a mandatory E-Verify system would impact some 60 million employees
in the United States annually.”” Before undertaking such a task, USCIS and SSA should develop
procedures to ensure that employees can efficiently and effectively identify and correct
inaccurate information that may have led to an erroneous TNC. Moreover, Mr. Chairman, we
believe that employees should be provided an adequate administrative and judicial review
process that provides for remedies such as back pay and attorney’s fees if a worker was fired due
to an SSA or USCIS error. And, employers should be required to provide workers with
compensated time off of work to visit an SSA field office and challenge a finding that the worker
is unauthorized.

Mr. Chairman, in its current form, E-Verify is not ready to be implemented nationally by all U.S.
employers. Moreover, Mr. Chairman, imposing the mandatory use of E-Verify in the absence of
other, meaningful, and comprehensive reforms to our immigration laws, would result in
significant negative impacts on workers in the United States, their families, and our economy.

The U.S. Catholic Bishops urge lawmakers to take a measured, holistic approach to the
challenges presented by unauthorized migration into the United States in lieu of an enforcement-
only effort that operates in a vacuum to target and penalize either (or both) unauthorized workers
and their employers.

T GAQ: Employment Verification al 19.
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Conclusion

Mr. Chairman, 1 would like to thank you for permitting me to submit testimony before the
Subcommittee today.

The U.S. Catholic Bishops believe that immigrants should come to the United States lawfully,
but we also understand that the current immigration legal framework does not adequately reunify
families and is non-responsive to our country’s need for labor.

The U.S. Catholic Bishops believe that it would be morally and politically irresponsible to
expand or make mandatory the use of E-Verify without first engaging in comprehensive
immigration reform,; significantly reducing error rates in Government databases upon which the
system relies; curbing opportunities for employer misuse of the program; and providing workers
with a fair and meaningful opportunity to correct false positives. Accordingly, the U.S. Bishops
oppose the mandatory expansion of E-Verify without first addressing these issues.

We urge Congress to resist engaging in a piecemeal and enforcement-only approach to the
complex issue of unauthorized immigration, and instead pass immigration reform laws which
ensure the rule of law in the United States, while simultaneously ensuring that the laws that rule
are rooted in the reunification of family, responsive to our economy’s demand for labor, and
respectful of the humanity of the immigrants in our midst.

Thank you for your consideration of our views.
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California Province

Provincial Office 300 College Avenue - 08.884.1660 T
California Province of " RO. Box 519 408.884.1601 f
the Society of Jesus Los Gatas, CA 95031-0519 wwwi jesuitscalifornia.org

. February 5, 2011
Dear Mr. President and Members of Congress:

We, the undersigned, support the call by the Catholic Bishops and the Provincials of the Society of Jesus
(Jesuits) in the United States for comprehensive immigration reform. In our schools, at our parishes, and
through our socijal ministries, we have experienced the failures of our current system with tragic consequences
for individuals, families and communities. This is not the America we desire. We can and must do better.

As a community of faith, we stand with our Bishops and the Jesuit Provincials calling for the following
essential principles of comprehensive immigration reform:

» A path to legalization that ensures that und ted immigrants have access to full rights. It is
time to allow undocumented workers to leave the shadows and enjoy the daylight they have earned,
through their contributions to our economy, by normalizing their immigration status. The DREAM
Act would create such a path for students, though more is needed for workers and others.

¢ A legal employment structure for future workers that protects both migrants and United States
workers. We need to create legal pathways that respond to labor-market realities in the United States
to ensure that there is a safe and economically sustainable migration flow to satisfy the needs of the
U.8S. economy for both skilled and unskilled workers.

s Expedited family reunification and emphasis on family unity for all immigrants. Keeping
families intact is essential to hiiingn fulfillment.and social stability. The current visa backlogs must be
addressed and sufficient visas should be made-available across the socio-economic spectrum to ensure
an orderly and timely reunification of family members.

¢ The need for due process and humane enforcement of our immigration laws, Those migrating in
search of work to sustain themselves and their families have a right to be treated justly and
humanely. We seek uniform national standards for all detention facilities, the timely and fair
adjudication of cases, and enforcement efforts that respect human dignity and aim to keep families and
communities intact. Those detained should be kept in reasonable proximity to family and attorneys.

» Development assistance and fair competition with developing countries. To reduce the number of
persons forced to migrate due to a lack of economic opportunities in their home countries, we must
adopt international development and trade policies that will foster sustainable economic development
in the countries from which migrant flows are the greatest.

These principles provide the framework for a comprehensive immigration reform that is fair, just and humane.
The time has come to reform our immigration laws so that our nation will once again shine as a beacon of
hope, tolerance, and welcome to our world.

Respectfully,

Ad Maiorem Dei Gloriam
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Before the house Committee on the Judiciary
Subcommittee on Immigration Policy & Enforcement
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a problem that many AAPI immigrants face, as they do not know fo inform
SSA4 of their change in citizenship status themselves.

The program is of particular concern for the Limited English Proficient members of our
community. The already confusing E-Verify program will be impossible to navigate for
the nearly 60% of our community who face language barriers — where citizen and legal
resident workers alike will be unduly burdened by constant misidentifications in the
system.

Furthermore, a U.S. Department of Homeland Security study found that employer
noncompliance with the E-Verify pilot program’s rules was “substantial,” where: 1)
employers engaged in prohibited practices such as pre-employment screening, 2) took
adverse employment actions based on tentative non-confirmation notices, and 3) failed to
inform employees of their rights. A recent report by the U.S. General Accountability
Office also indicates that USCIS remains limited in its ability to identify and prevent
employer misuse of the E-Verify program, with no authority to impose penalties against
employers misusing the system. Therefore, the GAO report states that resolving tentative
and false non-confirmations, as well as combating discrimination, remains challenging
for employees. Making E-Verify mandatory now will give an advantage to unscrupulous
employers, who will find ways around the system.

E-Verify would also require all employers to spend money on compliance training,
employee verification, and capable infrastructure for electronic submission and
verification. These compliance costs will disproportionately affect small businesses,
which have fewer resources to spare. Throughout the U.S., AAPIs own more than 1.1
million small businesses, the majority of which have small workforces and cannot afford
to lose any employees actually qualitied to work. According to the U.S. Census Bureau,
these businesses have provided jobs to 2.2 million employees, had receipts of $326.4
billion, and generated payroll of $56 billion. With the flagging economy, we cannot
afford to burden AAPI businesses any further.

Lastly, the U.S. cannot afford to divert scarce governmental and financial resources
towards funding this deeply flawed program. According to the U.S. Congressional
Budget Office (CBO), implementation of a mandatory program (without legalizing the
current undocumented population) would increase the number of employers and workers
who resort to the black market, outside of the tax system. This would decrease federal
revenue by more than $17.3 billion over ten years. By contrast, legalization would
generate a projected additional $1.5 trillion in tax revenue. Making E-Verify mandatory
will worsen our deficit in the long run.

Therefore, the Asian American Center for Advancing Justice urges the Subcommittee to
prioritize its work towards fixing the nation’s fundamentally broken immigration system
with realistic and comprehensive solutions. The Subcommittee’s focus must go beyond
enforcement of our broken, outdated immigration laws. We need fair and practical
comprehensive reform would get undocumented workers and their employers onto the
tax rolls, restore the rule of law, and end undocumented immigration.
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The Asian American Center for Advancing Justice (www.advancingjustice.org) is
comprised of the Asian American Justice Center in Washington, DC
(www.advancingequality.org), the Asian American Institute in Chicago
(www.aaichicago.org), the Asian Law Caucus (www.asianlawcaucus.org) in San
Francisco and the Asian Pacific American Legal Center (www.apalc.org) in Los Angeles.
The mission of the Asian American Center for Advancing Justice is to promote a fair and
equitable society for all by working for civil and human rights and empowering Asian
Americans and Pacific Islanders and other underserved communities.
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FOR IMMEDIATE RELEASE: CONTACT:
Wednesday, February 9, 2011 George Tzamaras or Jenny Werwa
202-307-7649 202-507-7628

gizamarasi@aila.org jwerwa@aila.org

E-VERIFY NOT THE RIGHT SOLUTION

FOR AMERICAN ECONOMY
Expanding E-Verify Will Not Preserve Jobs for American Workers

WASHINGTON, DC — As the House Immigration Subcommittee prepares for its
hearing, “E-Verify- Preserving Jobs for American Workers,” the American Immigration
Lawyers Association (A1LA) calls upon Congress to tell Americans the full story of the
flawed electronic employment verification system. Any expansion of this system will
burden U.S. employers, waste time and taxpayer resources, and slow the nation’s
economic recovery. The Congressional Budget Office reported that implementing
mandatory E-Verify would cost American taxpayers as much as $3 billion over five
years.

AILA President David Leopold said, “The new Congress should be focused on
America’s economic recovery. Expanding mandatory E-Verity would threaten the jobs of
thousands of U.S. citizens and saddle U.S. businesses with additional costs—all at a time
when we need to stimulate our economy. Expanding E-Verify now would be in direct
contradiction to the goal of creating jobs.”

ATLA supports American workers and the integrity of our workforce. Executive Director
Crystal Williams asserted, “But E-Verify alone does not make workers legal. Only a
viable immigration system does that.”

“Once again, Congress is missing the point. We can’t enforce our way out of a broken
immigration system. What we need are solutions. Congress should consider a broad
approach to immigration. Smart immigration policies that include a pathway to
compliance for the millions of undocumented immigrants currently living and working in
the U.S. would add billions of dollars to the economy and raise the wages of all American
workers,” said Leopold.

it

The American Immigration Lawyers Association is the national association of immigration
lawyers established to promote justice, advocate for fair and reasonable immigration law and
policy, advance the qualiiy of immigration and nationality law and practice, and enhance the

professional development of its members.
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Testimony

for the Touse Imaipration Sabeowwmittee

[ Elesteonic Employment Authevization Systom
Felrwary 7, 2013

Swbweittud Sy Beyan Kewham, §
510t Fieton dvenwe, Saits G, T
Bhelcicomigiehiyeioi g

rentar pf Crekadic Chariver Tousing Saeives
Hina, Wi O30S

Clathelic Chariliss Hovsing Servives (OCAS) - Divees: o Yaldma maposes & mandatary 5B-
Yieri [y clorimie eooployment auswrizstion gwstem, A stund-slone L-verily system reliccts un
“enfpreemeni-miy approaciz b gnlving owr nagion s pressng tomipeion problens, Sviha
tirorred spmraseh is aelber efecive nor produstive oo dtoskd onty be corsidensd in the
rondec context of samprerRnsive immigrasion reform.

5 levebuns, s aod menages alfurdaale hoazing cromghant £ Catholic Dinzese nf

Yogita., W provide sriordaiile, seveeeariched renral howanig 1a law- und very To

warkfarse, fermrncker and zeatos’slderly individuals and fermilies. In additie:

Firet-tiass oine buyer oppartunitizs to low: eome fansdiice chrougbiout B D I Yl

The Ina ity oF the penilationk we gerv gee Tmmweriice, meny of whom gre imigrats,
cal imdusiey of terival Sashivpion. Wilc CCHS suppors the

who work m ke el
enbiceeuwal ol brtuigation ke plustn wat *anloonanci-nnly™ stralegies, sueh =3 t1¢
tandi ey F-Verify sysem, zre neithor effeotive anr sustainabls withaat associsuwed
compreheinsve chaspas to irwaration fas.,

A mundstory Li-Venty eleetrome emmiloymant sulhoriastion sysiem would caaseuofdwslly
live: eflects ur Yakima Villey's ecanomy and serivulingz | wrolkdore, CORST wosiowit
ant popusation bas rovealas the “ack af walling and alsle TS, warkers to Sl éhe furm
johs wvour state, T hes, muny of Goze who do G ke cpticelimess jods are urdodimented
sotieers, The lesa) smos of many of the repion’s {and the natinn’<) agriccinmel workens
wepild D Jue stioied, revuitimyg it a deersassd sgriociucad labur forvs. The ain
frdigrey contribules over 864 Silive asnwally o Washington's ecooomy &od eraoloye over
2E0.A00 peopls; e B-Yeuily syatens wuldd ovrssholanngly damaps Washingion's seobopny
aisl the: agiciltern industry of the naten. Exqloves m e reggon are wnder immense
preasure o prodluce e natioa’s sppies [65), hops, Wate ey, ad other reaps! A
wandaiors B-Verdfy systen will Ywce amployers @ spend rheir finee leaming the Tvstemn and
glicing their workforees aistzad of treining and scengthecing thexr workimees. bnzposing 2
roenduivry E-Verily syabew will nemively sogriot laburess wd ciuplovess alihe

Ene the above ey
seek uamprebers

red repsonz, Ustholic Chaxibes Hosing Services remzwms resabyed to
rion retonte b rellacts the conplex sectites acing s 2ation
¥ oppased 3 narwly fensod e ety Ve e cleatronie
entilayment sutherization syslem which is srnhlecaulic of e “enibreemient-only” approach.

aSwI 5561 Tiston Urive, Juile G Yakira, Wa SEANC-047S « £ 599,052 2000 F: 506,053, 2005 « wwi.tcheyakime.arg



83

CAUSA

T MaVn St NE Salem, OR 97301 WMWWCIUEAOEGON.OrY  S03-I69-5604

Statement from CAUSA Oregon in Opposition to Mandatory E-Verify

CAUSA is Oregon’s statewide immigrant rights coalition, the largest Latino and
Latina civil and human rights advocacy organization in the Pacific Northwest.

CAUSA opposes any such enforcement-only measures like the flawed E-Verify
systemn being made "mandatory” without passage of Comprehensive iImmigration
Reform. We need real workable solutions for our broken immigration system, not more
attempts to prop up fawed programs and failed enforcement-only measures.

Making E-Verify mandatory would place unnecessary burdens on all businesses,
but especiatly small ones - the only real hope for economic recovery. At atime
when the United States is focused on sfimulating the economy, it is important that
policies aren't enacted that wil increase unemployment and jeopandize job security.

E-Verify doesn’t protect "American jobs” but instead causes problems for
Americans wishing to work. With the E-Venfy system stll being nddied with errors
leading to unjust finngs, fadure fo hire gqualibed workers, delayed employment, and lost
productivity— the E-Werify system has a long way to go before it should be made
"mandatory” and “permanent.” 1

We urge you to suppurt Comprehensive immigration Reform legislation already
introduced {HR4321} that will secure our borders, protect and respect workers, help

with econcimic recovery, create a pathway fo earned legalization, respect and protect
families through family unity and protect the due process rghts of all.
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Coalition for Humane Immigrant Rights of Los Angeles

February 7, 2011

Om behalf of muiliions of funilies and immigrant wockers who Yve in the shadows 25 2 resalt of cur broken fmmigration
Ires, the Coalition for Himmane Inmiprant Right= of Los Angeles rmajwnﬂhbmfmmvapmssmdmp

concerns peparding 2oy atteespt to make the B-Verify propmam ‘Based om oax
extensive expenencs with woikers, bosinesses, mdanplmshmm[ﬂsﬁngﬁes E‘J’eufvssumﬁlhkamempmnE
will bt American workers, and withont 3 legalization worker g its will cxipple more than one Sectol
afm:m Ekfmﬁﬂmsﬁmmwmnmﬂﬁm serve 15 3 smokescreen for imartion on.
refrm.
P
* A mandatory B-verify program, without refonn that indndes a E . & 2 zecipe for failore: Withaat
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of Lo Angeles declined to use it Sor its contracters and sub-contractors when their oon receareh fonnd serions
is&mwmam As this case , it is cracil for B-Vedfy to remain volustary totl the molgmde of

ified most recently in the Jamuary 2011 GAO Report, buve been addressed.
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Angeliea Salas
Esecutive Directnr
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85

CEL

Coalition of Episcopal Latinos
Trinity Cathedral
180 W Roosevelt Street
Pheenix, Arizona 85003

The Rev. Carmen Guerrere
President
Febmary 8, 201

Ta:  The Immmigration Suhoomenities, US. House of Representatives
Fram= The Copaliticn of Episcopal Latinos

RE:  Pending hearings on E-Venfy

MMMJWMmmmm%mmmnmzbmtmmmend'w
ship in the Episcopal Church and those who support our efftets to spread the Gospel.

As the Inmigration Sub ittee Iooks toward providing irmmigvation Law that bestt of the United
States, we ack that you give the highest privrity toward hewsive rmuntration reform.

Instead, you hold hearings o exl Ty mﬂnsmEmev The E-Venify program, withont
mwz:hmwmmhmraﬁnmwﬂmthS’ i 25 Approxi by 59-75% of fum woders
are mdorumented. We already ses U.S. farmers moving their businessas to offer nouniries so that they can hire an
adequate wxek force. Withoot workers, the harvest rots rather than sgranting 3ts revenue and taxes for the well being of fls
country and its people.

Stemalarly, other s wall suffer b of the lack of workers at all levels. G ¥, we are Just starting fo come
out of a deep iom; but don’t be shortsighted. We already see what might be the light at the end of the tunnel, and we
will need those people who you are trying to elinmnate from the work foree. s the economy recovers, the carrent
Wmmmmmmmmmemmwmd farm workers, service

hers, tech and medi , =nd eng . amang others, o the long term, the United States tirth rate does not
m&mwmmmmmmm@mMMwhmmwmmg&ﬂ
this ime and will contione to provide it for generations to come.

Compassion for the families and compmunities affected dictates &atmphmywmjmgmmmmmﬁ
Imrmpration reform rather than oo E-Venify and other i reform
mmst be vour highest prionty.

10
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Lot
AN
FARMWORKER
JUSTICE

For IMMEDIATE RELEASE

Febraary 8, 2011

© Jessica Felix-B Fi yurker Justice

371-275-1249, § (e far hennstice. org

STATEMENT OF FARMWOREER JUSTICE
oN THE Hovsy BOuICRATION SUECOMMITTEL s HEARMNG N E-VERTY
“E-Venfy- By mg Jobe for Amenican Workers™

The Immigration Suboommittes in the House of Representatives will contime i#s focus on.
enforcement by holding 2 hearing addressing the E-Verify program.  Farmworkes Justice strongly
believes that we nmst fix our broken immigration system. The status quo for farmworkers and
agricultural businesses is vmtenable and must be reformed. Over 50% of fammworkers are
undocumented. The lack of immigration status contritates to the significant problems in agricnitural
wrkplaces and communities: low wages, poor working conditions, pesticide poiseming, and
substandard bousing, While some argue that these problems will be selved by increased use of
enforcement measures, enforcenvent slome will not solve the challenges farmwerkers face nor provide
employers with the stable, productive workforce they need Our nation’s broken immigration system
meeds 2 lasting zolution. which rmst include a path to immsgyation status.

Farmworker Justios is 4 national advecscy orpanization for migrant snd seasonal farnrworkers with
thirty years of expenence on immigration and 1abor policy.

1126 Dth Street, NW, Suite 270+ Washington, DT 20035
(202} 203-5420 » (202) 203-5437 fax » emaik: fiarmmmrkerjustice oy Waew. sastice e
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PO, 00 e ) — PO BT A
AUETIN, T T JESSICA FARRAR POTONTX T UMD
CAFITOL, 447 . 515 HYRKIONEIND,
{540) 48 STATE REPRESENTATIVE T3} 9 R
FAK () 43R IHSTRICT 145 FAX. (7EE) £81-TRER
FOR DMEDIATE REIEASE CONTACT: Nichoias D. Reed
February 7, 2011 picholas yeedi@house stabe ix. s
312463 0620

Representative Jessica Farrar: Statement on Mandatory Use of E-Verify
Compulsary verification carries harogful consequences

AUSTIN, TX — hmhmmhmdahxmghquaacmﬂhﬁdﬂzUSHdeewmﬁ,
State Representative Jessica Farar (D-Honstoz) red 1 the g ding & Federal
proposal Yo mandate the noe of E-Verfy for employers:

The 1.5 Congress should not mandate the ave of E-Verify at this fime. Ike many residents of
border states, Iammmﬂ)dlﬂmmdthatmlmmmmmﬂmmsmd

have repeatedly failed to address 1 bl . Gtven this
faibere, poliey-makers aﬁﬂb&ﬁz&m}dt&dﬂa}lﬂvﬂamwﬂm@x&ﬁytﬂmﬂhm&km
mezsure of relief in narreer, stopgap proposals. Surch femptations must be aded: forcng
mivate Tos and focal ities te shoukd &EL of 2 broken system = po

substitete for temsbthd conprebensive reform

TbeUm&dShlﬂmmﬁmmmbhlgw:apsmhenm&raf\mMaﬂdmm{
-uﬁ‘au are e to meet d 4 These fnutations b aused several
industries—inclnding the crifical agriceltms] sectov—to become increasingly dependent
uponmdmmﬂﬂedwa&m WMmb” the Congress to align ofher aspects of
tion fawr with the datary use of E-Venfy coald harm these
industrias, with severs q fora S, that is =hll in recovery.

Funther, mﬁvgﬁvmmdmmmmﬁmmmprm‘!mﬁmmﬂmm
unserapulons empioyers to retreat firther iméo the mmd by In Texas,
hwmakﬂiamumenﬂ)’hmdatwﬂdkvmgtomﬂaﬂﬂsﬁ”gﬁymsz tbztexp}mﬂswndm
decreases tax yevenmes, and cyeates unfay ttion for those who cond

EVuﬁhaM‘mmﬁatwﬂlkﬂm‘yp}zym role in 3 modermived

ion regivee. To ﬁmuseuEEVenf}' I suppont Sosting civil and oiminal
habilsty for d who vol + 3 Idnmt&x@mfamsﬂdm ndependent of
Hurther reformes-—which vwill sifle our %, & with the laws, and
sap the already letieat will for broader sehrb

#Rdaw
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LARRY SUFFREDIM
CORMISSIONER - 13TH DISTRICT

CO0K GOURNTY BOARD OF COMMISSIONERS
Feluwary 3, 2011

Te: 5. Honse of Representavives fmemigrativn Policy and Eafarevmint
Suboonemfrtes

K Foeppii-Freveriing Joby far dmericen Workery

From: Lawrenie L Suffredin, Fr.

Coark Cirrrrty Commmissfones
v, Chainnim and Members of the Subeommyillexe:

Lam Lany Sulltedio, Cock Counly, Ihaois Commissiener lir the 135 Prisorici., [ Jeprasénl
320 W pevple. T am oppaozed o the E-¥erily program,

A mundalory c-verily progrum, withval reform that inelades a legolized worliforce, is a
reclpe for tailure: 1f wo maks E-Vorify mecdatory withowt fizing the imimigralion syslem, we
ar |l send mime workors amed Jobs imia the crdereoimul seonmonny, while other jobs oo overseas.
Tresloart ol Tasyeringe this progmarn oo S ol'a hrokeo aomoigration sy siz2m, we naed to 1 the
wwilern. Thial will ensure Rk workers are Tegal and hiciag s legal. 1owill isolate the bad
employers whe conzinue tn o around the aystem, undereur the good empleyers wha are trying te
do orhat’s riaht and add billions more in taxes to rednze the defict, ’

Yithout a legalized vworkforce, E-Verify will buri American workery: Muking BE-Verily
manlabiry new @il wve wn wivanlege b anserupuloos soplivers, who will od woys arcund
the dyalarny lor eactogle, By moving “olf (e books' il e undsrercand cagh econonw. ‘This
would lnwd Aumerican wonkes, who would have Lo compete against casi-cxpioited
wndocumiented warkars  That is why both the ARL-CIO and Change to Win Tabar falersdiomy
suppart fixing our immigradion sysben. T8 levels the plaarg field in ghe workplace and improves
lahor stawncdureds for g1l

Witheut u legalized worklweee, E-Verily will undermine busioesses (that play by the roles:
When workers and cmplevers go o the undergroand ceonomy, it creates vifair eompetition for
crployers wha fellow the law, Lhey e Foroed 1o compuee sgans] conplovars win keep cosls
devwent by eonploviog aod exploibing uodocwments] workess, That i why the magos 2osiness

groups abl support fixiag oue innigration,

Tle 1900 Diglrict incdudes the kllopang somemuniies
43" & S0th wards of the Ciy of Ghiciegu, the Gty ol Evansion end 1ha Villagas o Sloncse, Glenvier, Keidlworlh
Licalrgned, Maoror Gose, Miles, Moskbrosk, Skokle, Winate, Winetka




Date: P'cbruary &, 2011

Dear Members of Lhe Irarnigration $ubcomimiliee:

LULAC-Syracuse chapler wanl fo let our Man>ors of Congress
krinw 1hal we are warching cach siep, each meeting, and cach proposal
brewase we exoect Congress Lo luous on sohatinns to the real problom,
Lhe Uroken immigration system, We nessd real solutions taat uphold owr
ration valucs end help us to move forward inwe the Monee.

Conral New York is a pivotal arca in the favm industry, Withouro
lepalizing irs workloree, the agricultaral mdustoy will he crippled. Upw
73 porcont of e 10 agricultural laber [wree i enrnprised ol
undocumented  workers.  Mandating  E-verify withouwi Tegalizing the
existing workforce would decimate the agricultural indwstry, The resal
woaald be the cosure of many more Amelican fams and the of-shoring
of millions of VS, jobs. These are not just jobs in the ficld: or every om-
et jiby Akede are more than 3.1 “upstream” and “dewnsiteam” jolis in
Ameroe  johs that support, ard are ceeated by, the growing of
agricullural products. The vast megueity al shese somplementary jobs are
lae'ed by 1250 workers, who would afan Tuee unernployment if on-fans jobs
are elininaied o moved eut of the eounlry, Tnoolher words, for cach
undoeurnenitel farm worler we deport, we are eesendially deporting she
jobe ol & Amnerican workers.

A mandalory e-verty progrom, wilhoul celerm what inchades 2
legalized workdoree, s a0 recipe o failore for many reasons. II we maxe
E-Verify mardatory wilhoul lixing the Inunigration systerl, we will send
mnare workeors and jobs oo ihe vaderground ceonoriy, while other johs
e overseas. Instond of Tayering this program oz top of & broken
imrndgration system, we nieed 1o Gx the gystom. Thet will ensure thal
worltara are legnal ood Birng is lepal. It will isolate the bad enplovers
who rorrinue to go around L sysiem, undereur tae good crapioy crs whe

700 Oswego Street, Sy | N¥ 13204
Phone: {315] 4756152 - Fax [315) 474-5767
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. . . 5635 T rie Sbreat
RBC.HTG Damlnlcans Facine, W] 53401-1200
'm,mcinq&:mirﬂ:armorg
{2162} €38-4100

{261} é3s-gran{TAXY

February 7, 2011

‘We endorse the Catholic Bishops® call for humane, comprehensive immigration
reform that alse protects our citizens. 'We urge Congress to address the broad,
systeric issues of immigration reform, rather than focus totally on
enforcement, These issues include family reunion, a fair path to citizenship,
and a guest worker program that meets the needs of 1.5, employers as well as
migrants.

Pdlitics Focus Group of the Racine Dominivan Justice and Rights Council
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o whont it ihay concert

This letter is sent to express our converin with the lack of the modvenization ot
iminigration systen: to allow adequate labor in the frrm eaarkets. Withuat logalizing
the farm labor workforce, the cost o ous food sugply-will be famged,

By ignaring the congribotions ofthe progently undacumented worktoree, we arein

& thetemporary supply afiabor required to harves: the

counry: 1 i disingrnuus tnstabe that Arericons are losing
erividlural sectoe e the oadonamenicd Saem laborey, as T have

§es g bhis lask al Avvericms willing o do this tygse of Tsbor.

Wayne Action far Racial Bqualiby stands rm in its supportola pathway m
fegalization of hose farmwrkers aod their Grilies whoowork to provide the food
o oLy tables, W alse support an improverment in immigration policy whick would:
allow farmwrorkers to more easily and safely Fnd temporary weork i this country:

E-verity alone would not mitigate the dangers to our food supply i we dich nil Save
tle size of the present migrant workforee,

ner, M

dyne Action fur Raciad Eguality
U85 Rabinsan 1id,
Sodus, N¥ 14551
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Agricelture

Reform

AGRICULTURE COALITION FOR IMMIGRATION REFORM
MEMBERS AND SUPPORTERS
January, 2011

AGRIMARK INC
AGRI-PLACEMENT STRVICES
ALLIED FEDERATED C0o-0PS, INC.
ALLIED GRAPE GROWERS
ALMOND HULLERS AND PROCESSORS
AMERICAN AGRI-WOMEN
AMERICAN FROZEN FOODS INSTITUTE
AMURICAN HORSL COUNCIL
AMERICAN MUSHROOM INSTITUTE
AMERICAN NURSFRY & LANDSCAPE ASSOCTATION
AMUERICAN S1ILP INDUSTRY ASSOCIATION
COBANK.
COUNCTI, OF NORTHEAST FARMER COOPERATIVES
DAIRY FARMERS OF AMERICA
DAIRYLEA COOPERATIVE, INCORPORATED
FARM CREDIT EAST
FARWEST EQUIPMENT DEALERS ASSOCIATION
FEDERATION OF EMPLOYERS AND WORKERS OF AMERICA
GULF CITRUS GROWERS ASSOCIATION
IRRIGATION ASSOCTATION
LanD O’ LAKES
NATIONAL ASSOCIATION OF STATE DEPARTMENTS O AGRICULTURL
NATIONAL CATTIL.EMENS’ BEEF ASSOCTATION
NATIONAT, CHRISTMAS TRERE ASSOCTATION
NATIONAL COUNCIL OIF AGRICULTURAL EMPLOYLRS
NATIONAL COUNCIL OF FARMER COOPTIRATIVES
NATIONAT FARMERS UNION
NATIONAL GREENHOUSE MANUFACTURERS ASSOCIATION
NATIONAL MILK PRODUCERS FLDORATION
NATIONAL POTATO COUNCIL
NEW ENGLAND ApPLE COUNCIL
Nistl FARMERS LEAGUL
NORTH AMERICAN HORTICUT TURAT, SUPPLY ASSOCTATION
NORTHEAST DATRY PRODUCERS
NORTERN CIIRISTMAS TREL GROWLRS
Nor11IwEsT FARM CREDIT SERVICLS
NORTHWEST HORTICULTURAIL COUNCII.
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OFA — AN ASSOCIATION OF FLORICULTURE PROTFESSIONALS
PACTFIC NORTHWEST CHRISTMAS TREE ASSOCTATION
PACIFIC TOMATO GROWERS
PERENNIAL PLANT ASSOCIATION
PRODUCE MARKETING ASSOCTATION
PrRO-FAC COOPERATIVE
RAISIN BARGAINING ASSOCIATION
ROCKY MOUNTAIN FARMERS UNION
SENSENY SOUTH CORPORATION
SNAKL RIVEIR FARMUERS ASSOCIATION
SOCIITY OFF AMURICAN FLORISTS
SOUTHEAST COTTON GINNERS ASSOCTATION, INC
SOUTHEAST DATRY FARMERS ASSOCTATION
SOUTLILRN CLIRISTMAS TREL ASSOCIATION
SOUTIIERN COTTON GINNIRS ASSOCIATION
SOUTHRERN NURSERY ASSOCTATION
TURFGRASS PRODUCERS INTERNATIONAL
UNITED AGRIBUSINESS LEAGUE
UNITED EGG ASSOCTATION
UnITED EGG PRODUCERS
UnNrrED FRESIHT PRODUCE ASSOCIATION
U.S. APPLE ASSOCIATION
U.S. CUSTOM HARVESTERS ASSOCTATION
WLUSTLERN GROWLRS
WLSTERN PLANT HEALTIL ASSOCIATION
WESTERN RANGE ASSOCIATION
WESTERN UNITED DAIRYMEN
WINCAMERICA
WNE GRAPE GROWERS OF AMERICA
WINE INSTITUTE
AGRICULTURAL AFFILIATES (NEW YORK)
AGRICULTURAL COUNCIL OF CALIFORNIA
ALABAMA NURSERY & LANDSCAPE ASSOCTATION
ALABAMA WATERMELON ASSOCIATION
ARIZONA NURSLRY ASSOCIATION
ARKANSAS GREEN INDUSTRY ASSOCTATION
BI1.URE DIAMOND (GROWERS
CALIVORNIA APPLL COMMISSION
CALIFORNIA-ARIZONA WATIRMELON ASSOCIATION
CATLTFORNTA AVOCADO COMMISSION
CALIFORNIA ASSOCIATION OF NURSERIES AND GARDEN CENTERS
CALIFORNIA ASSOCIATION OF WINE GRAPT GROWIIRS
CALIFORNIA CANNING PEACH ASSOCIATION
CALIFORNIA CITRUS MUTUAL
CALIIORNIA DAIRILS INC.
CALIFORNIA DRIFD P1.UM BOARD
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CALIFORNIA FARM BUREAU FODERATION
CALIFORNIA F1G INSTITUTE
CALIFORNIA FLORAL COUNCIL
CALIFORNIA GRAIN AND FELD ASSOCIATION
CALIFORNIA GRAPE AND TREE FRUIT LEAGUE
CALIFORNIA LEAGUE OF FOOD PROCESSORS
CALIFORNIA PLAR GROWLRS ASSOCIATION
CALTFORNIA SEED ASSOCTIATION
CALTFORNIA STRAWRBERRY COMMISSTON
CALIFORNIA STRAWBLRRY NURSLRYMENS® ASSOCIATION
CALIFORNIA WALNUT COMMISSION
CALIFORNIA WOMEN FOR AGRICUL.TURE
NURSERY GROWERS ASSOCTATION (CA)

OLIvLE GROWLR COUNCIL OF CALIFORNIA
Pacric EGG AND POULTRY ASSOCIATION
SUNMAID GROWERS OF CALIFORNIA
SUNSWEET GROWERS INC.

VALLEY FiG
VENTURA COUNTY AGRICULTURAT. ASSOCTATION
ASSOCIATED LANDSCAPE CONTRACTORS OF COLORADO
COLORADO NURSLRY & GRELNIIOUSL ASSOCIATION
COLORADO POTATO ADMINISTRATIVE COMMITTER
COLORADO SUGARBERT GROWERS ASSOCTIATION
COLORADO WINL INDUSTRY DEVELOPMUNT BOARD
CONNLCTICUT NURSLRY & LANDSCAPL ASSOCIATION
FL.ORIDA CITRUS MUTUATL
FLORIDA CITRUS PACKERS
FLORTDA FRUIT AND VEGETABLE ASSOCIATION
FLORTDA NURSERY, GROWERS & LANDSCATE ASSOCIATION
FLORIDA THOROUGHBRED BREEDERS AND OWNERS ASSOCIATION
FLORIDA WATERMELON ASSOCIATION
GEORGIA GREEN INDUSTRY ASSOCIATION
GRORGIA MILK PRODUCERS
GHEORGIA WATERMELON ASSOCIATION
WINLGROWLERS ASSOCIATION O1F GEORGIA
INDAHO APPLE COMMISSION
INDAHO DATRYMEN’S ASSOCTATION
TbALO DAIRY PRODUCLRS ASSN.

IDATTO GROWER STITPPERS ASSOCTATION
INDAHO NURSERY & LANDSCAPE ASSOCIATION
IDAHO-OREGON FRUIT AND VEGETABLE ASSOCIATION
POTATO GROWIRS OTF IDATIO
TLLINOTS GRAPE GROWERS AND VINTNERS ASSOCTATION
ILLINOIS LANDSCAPE CONTRACTORS ASSOCIATION
TLLINOIS NURSLERYMEN’S ASSOCIATION
TLLINOTS SPECTALTY GROWERS ASSOCTATION
INDIANA-ILLINOIS WATERMELON ASSOCTATION
INDIANA NURSLRY & LANDSCAPL ASSOCIATION
Towa NURSERY AND LANDSCAPL ASSOCIATION
KANSAS NURSERY AND LANDSCAPE ASSOCTATION



100

KENTUCKY NURSERY & LANDSCAPE ASSOCIATION
FARM CREDIT OF MAINE
MAINE NURSERY & LANDSCAPE ASSOCIATION
MARYLAND-DELAWARE WATERMELON ASSOCIATION
MARYLAND NURSERY & LANDSCADPE ASSOCIATION
ASSOCIATED LANDSCAPE CONTRACTORS OF MASSACHUSETTS
MASSACHUSLETTS NURSERY & LANDSCAPL ASSOCIATION
MICHIGAN APPLE COMMITTEE
MICHIGAN BL.URBERRY GROWERS
MiCIIGAN CIRISTMAS TREL ASSOCIATION
MICIIGAN GRELN INDUSTRY ASSOCIATION
MICHIGAN HORTICUL TURAL SOCIETY
MICHIGAN NURSERY AND LANDSCAPE ASSOCIATION
MICIHIGAN VEGETABLE COUNCIL
WINEMICIIIGAN
MINNESOTA NURSERY & LANDSCAPE ASSOCTATION
MISSISSIPPI NURSERY ASSOCIATION
MISSOURI-ARKANSAS WATERMELON ASSOCIATION
MISSOURT LANDSCAPE & NURSERY ASSOCTATION
MONTANA NURSERY & LANDSCAPE ASSOCIATION
NUBRASKA NURSERY & LANDSCAPL ASSOCIATION
NEW ENGI.AND NURSERY ASSOCIATION
NEW JERSEY NURSERY & LANDSCAPE ASSOCIATION
DAIRY PRODUCLRS OF NEW MEXICO
CAYUGA MARKLTING
FARM CREDIT OF WESTERN NEW Y ORK
FIRST PIONEER FARM CREDIT
NIEW YORK APPLT ASSOCIATION
NEW YORK HORTICULTURE SOCIETY
NEW YORK STATE NURSERY & LANDSCAPE ASSOCIATION
NEW YORK STATE VEGETABLE GROWERS ASSOCIATION
PROFAC COOPERATIVE
Y ANKEE FARM CREDIT
NORTH CAROLINA ASSOCIATION OF NURSER YMEN
NoORTIL CAROLINA CLRISTMAS TRLL ASSOCIATION
NORTH CAROLINA COMMERCIAT FTL.OWER GROWERS ASSOCIATION
NORTH CAROILINA FARM BUREATU FEDERATION
NORTII CAROLINA GRULNIIOUSL VEGLETABLL GROWLRS ASSOCIATION
NoORTI CAROLINA GREEN INDUSTRY ASSOCIATION
NORTH CAROLINA POTATO ASSOCTATION
NORTH CAROLINA STRAWBERRY ASSOCIATION
NORTIT CAROLINA WATERMELON ASSOCIATION
NORTH CAROLINA WINE & GRAPE COUNCIL
NORTHERN CALIFORNIA GROWERS ASSOCIATION
NORTI DAKOTA NURSERY & GRELNIIOUSL ASSOCIATION
NORTHERN OHIO GROWERS ASSOCIATION
NURSERY GROWERS OF LAKE COUNTY OHIO, INC.
01110 FRUIT GROWLRS SOCIETY
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O1110 NURSTRY & LANDSCAPT ASSOCIATION
OHIO VEGETABLE & POTATO GROWERS ASSOCTATION
OKLAHOMA GREENHOUSE GROWERS ASSOCIATION
OKLATIOMA STATE NURSERY & LANDSCAPE ASSOCIATION
HooD RIVER GROWER-SHIPPER ASSOCIATION
OREGON ASSOCIATION OF NURSERIES
ORLGON WINL BOARD
PENNSYT.VANTA LANDSCAPE & NURSERY ASSOCIATION
STATE HORTICUL TURAL ASSOCTATION OF PENNSYT. VANIA
RAISIN BARGAINING ASSOCIATION
RITODL TSLAND NURSLRY AND LANDSCAPL ASSOCTATION
SNAKE RIVER FARMERS ASSOCIATION
SouTH CAROLINA GREENHOUSE GROWERS ASSOCIATION
SouUTIT CAROLINA NURSERY & LANDSCAPL ASSOCTATION
SOUTIT CAROLINA WATERMEOLON ASSOCIATION
SOUTH DAKOTA NURSERY & LANDSCAPE ASSOCIATION
TENNESSEE NURSERY & LANDSCAPE ASSOCIATION
LONESTAR MILK PRODUCERS
PT.ATNS COTTON GROWERS
SELECT MILK PRODUCERS (TX)
SOUTHWLSTLRN CATTLLE RAISERS
SOUTH TEXAS COTTON AND GRATN ASSOCIATION
TEXAS AGRICULTURAL COOPERATIVE COUNCTL,
Tiixas AGRIWOMLN
TLxAS ASSOCIATION OF DAIRYMEN
TEXAS CITRUS MUTTAL
TEXAS COTTON GINNERS ASSOCIATION
Toxas GRAIN SORGITUM PRODUCERS ASSOCTATION
TEXAS NURSERY & LANDSCATE ASSOCIATION
TEXAS-OKLAHOMA WATERMELON ASSOCIATION
Texas POULTRY FEDERATION
TEXAS PRODUCE EXPORT ASSOCIATION
TEXAS & SOUTHWESTERN CATTLE RAISERS
TEXAS PRODUCE ASSOCIATION
Tuxas TURI PRODUCERS ASSOCIATION
TEXAS VEGETABLE ASSOCIATION
WESTERN PEANUT GROWERS
Urall DAIRYMUN"S ASSOCIATION
UTAIT NURSERY & LANDSCAPT ASSOCIATION
VERMONT APPLE MARKETING BOARD
VERMONT ASSOCIATION OF PROFESSIONAL HORTICULTURISTS
FREDERICK COUNTY FRUIT GROWERS ASSOCIATION (VIRGINIA)
NORTHERN VIRGINIA NURSERY & LANDSCAPE ASSOCIATION
SOUTHWEST VIRGINIA NURSERY & LANDSCAPE ASSOCIATION
VIRGINIA APPLLE GROWLRS ASSOCIATION
VIRGINTA CHRISTMAS TREE GROWERS ASSOCTATION
VIRGINTA NURSERY AND LANDSCAPE ASSOCTATION
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WASCO COUNTY FRUIT & PRODUCE LEAGULR
WASHINGTON ASSOCTATION OF WINE GRAPE GROWERS
WASHINGTON GROWERS CLEARING HOUSE ASSOCIATION

WASIIINGTON GROWERS LEAGUD
WASHINGTON POTATO & ONION ASSOCIATION
WASHINGTON STATE POTATO COMMISSION
WASLINGTON STATL NURSERY & LANDSCAPL ASSOCIATION
WASHINGTON WINE INSTITUTE
WEST VIRGINTA NURSERY AND LANDSCAPE ASSOCIATION
WISCONSIN CIIRISTMAS TRLL GROWLRS ASSOCIATION
WISCONSIN NURSLRY ASSOCIATION
WISCONSIN LANDSCAPE FEDERATION
WISCONSTN SOND PRODUCERS ASSOCTATION
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February 10, 2011

The Honorable Elton Gallegly, Chairman

The Honorable Zoe Lofgren, Ranking Member

House Judiciary Subcommittee on Immigration Policy
and Enforcement

U.S. House of Representatives

Washington, DC 20515

Dear Chairman Gallegly and Ranking Member Lofgren:

We respectfully submit the following statement to be added to the official record for today’s
hearing on the E-Verify program, a matter of enormous significance in your districts, your state,
and the nation. We have also attached a list of our coalition members. We look forward to
working with you, and welcome the opportunity to provide further information and insights.

Sincerely,
C_’) V’L sl N TV
CTucoannes Clinllehani
Craig J. Regelbrugge, ACIR Co-Chair, DC Luawanna Hallstrom, ACIR Co-Chair, CA
202/741-4851; 202/425-4401 cell 760/497-5579 cell
cregelbrugge@anla.org collaborativecommunicationslh@gmail.com

il oy

John Young, ACIR Co-Chair, NH
603-497-2132
Neacl@aol.com
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Agriculture Coalition for Immigration Reform
Statement on
House Judiciary Subcommittee on Immigration Policy and Enforcement
Hearing on the E-Verify Program
February 10, 2011

As the House Judiciary Subcommittee on Immigration considers worksite immigration
enforcement including mandatory use of the E-Verify program, the Agriculture Coalition for
Immigration Reform (ACIR) respectfully urges members of the Subcommittee to carefully
consider the unique challenges confronting the agricultural sector. If done piecemeal, stepped-
up worksite enforcement, including mandatory E-Verify, will bring about unintended and likely
irreversible structural changes to American agricultural sectors that require significant labor.
These sectors include fruit and vegetable, dairy and meat, nursery and greenhouse, and
Christmas tree production. Implications include diminished production of high-value but labor-
intensive crops and products, reduced farm employment, loss of potentially millions of off-farm
but farm-dependent jobs, increased reliance on foreign food imports, economic damage
especially to rural communities, and reduced food security.

Agricultural Employers are Committed to Reforming a Broken System

The agricultural sector does not wish to defend nor perpetuate the status quo. To the contrary,
agricultural leaders have actively sought a legislative solution since 1996. Since the beginning,
agriculture has been open to doing what is reasonable and necessary to verify employment
eligibility, so long as workable legal channels are part of the package. We seek a system that is
simple and certain. Since 2000, our legislative efforts have been broad-based and bipartisan.
Landmark legislation supported by ACIR and farm worker advocates was first introduced in the
House and Senate in September, 2003, and has been refined and reintroduced with diverse
bipartisan support in each successive Congress. The reforms we support reforms passed in the
Senate in 2006, and passed out of a key Senate committee in 2008. However, since 2006,
agricultural reforms have been linked to more comprehensive immigration legislation that has
lacked sufficient political consensus to pass.

To reiterate, agricultural employers are willing to embrace improved immigration enforcement,
5o long as legal channels are sufficiently improved at the same time. We are not running away
from E-Verify. As an industry we are leaning into it, working to learn about it. In June, 2010,
ACIR along with local and regional participating associations hosted a tour and roundtable
discussion with Department of Homeland Security (DHS) program staff responsible for the E-
Verify program. DHS staff visited diverse agricultural operations in California’s San Joaquin
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Valley, including nursery, dairy, wine grape, and tree fruit farms, as well as a typical farm labor
contractor remote hiring site. The tour and meeting established a robust and ongoing dialogue
on how E-Verify can be adapted to and implemented in the agricultural sector. The staff saw
and heard first-hand the unigue challenges and limitations confronting the agricultural sector.
These challenges and limitations include seasonality, perishability, migrancy, extremely high
seasonal peak hiring needs, high turnover, a dearth of dedicated human resources staff, and
limited technology access. These challenges are inherent to agricultural production, and must
be accommodated if a solution is to work in the real world.

Farm Workforce Challenges that Any Meaningful and Workable Reform Must Address

The majority of farm workers in the U.S. are foreign-born and unauthorized. According to the
National Agricultural Worker Survey (NAWS), over half of farm workers lack proper immigration
status. Experts believe this estimate is low, however, because it is based on self-reporting.
Many believe that upwards of 75% of hired farm workers lack proper immigration status,
though they show documents that appear genuine. These numbers are corroborated by the
results of I-9 audits and other enforcement targeting the agricultural sector. The demographic
reality of the farm labor force described above is quite consistent nationwide, from New
England to Florida to California and the Pacific Northwest.

Stated simply, aggressive worksite enforcement without broader reform would deprive
agriculture of most of its workforce. Without broader reform, there is no factual or rational
basis for concluding that agriculture will be able to source a domestic workforce sufficient to
ensure continued U.S. production of labor-intensive crops and products. Demographic trends
mean fewer and fewer Americans seek the work, a trend underway since at least the World
War Il era. The American workforce has become older, better educated, and more urban. It has
chosen lifestyle and employment options other than field work on farms.

In recent years, in good times and bad, the domestic labor market has been extensively tested
through public/private, employer association, and organized labor outreach aimed at recruiting
Americans to turn to a lifestyle few have ever known. All such efforts have failed miserably,
clearly demonstrating time and again that there is not a domestic workforce sufficient to meet
the need. A few examples:

¢ Inthe late 1990’s, at the insistence of Sen. Dianne Feinstein, a multi-county welfare-to-
farm-work program was launched in California’s Central Valley. Regional
unemployment ran nine to 12 percent; in some localities, unemployment exceeded
20%. State and county agencies and grower associations collaborated to identify
cropping patterns, labor needs, training, transportation, and other impediments. Out of
over 100,000 prospective “welfare to work” placements, three individuals were
successfully placed. In the aftermath of the program, several employment agencies
indicated — in writing — that they would no longer seek to place the unemployed in
seasonal agricultural work, because it was not a fit for these individuals.
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e In 2006, in Washington State, a tight labor supply for the cherry harvest was a warning
sign of a looming outright labor shortage for the much larger apple harvest. Again, state
and local agencies teamed up with grower associations to conduct an advertising blitz
and provide special training on how to safely pick apples without harming their market
value or damaging the trees’ future productivity. In that program, over 1700 workers
were sought; roughly 40 were successfully placed.

e In 2007, the North Carolina Farm Bureau Federation set up a statewide hotline for job
seekers, and advertised it in print and on radio. North Carolina needs roughly 60,000
crop and livestock workers each season. Two calls were received; one was from a
grandmother who felt that farm work would do her grandson good.

¢ In 2010, the nation’s largest farm worker union, the United Farm Workers, an
organization which has long sought to defend the rights of domestic farm workers,
launched the “Take Our Jobs” program. A media blitz included national coverage on the
Stephen Colbert show. As of mid October, which generally marked the end of the
growing season and the campaign, 10,021 people had inquired about jobs in the fields,
yet only nine people had taken jobs in the fields. Most of them quit after a few days or
weeks.

Some suggest that the existing H-2A agricultural worker program can fill the breach. Yet, H-2A
has historically provided only about two percent of agriculture’s labor needs. At its peak in
2009, it had crept up toward five percent of total workforce. The program has long needed
extensive reform; it is now in virtual collapse under the administration of new rules that took
effect March 15, 2010. The case of one of New York State’s largest apple growers illustrates. In
2010, delays in processing meant 100 H-2A visa holders failed to arrive on time for the harvest.
His apples were harvested, but quality had deteriorated by the time the workers arrived, and
those quality losses are now showing as the apples have not stored well and have lost market
value. The grower is now seriously thinking of pushing out trees and leasing the land to others
who grow lower value but mechanized grain crops. The instability of the H-2A program is not
worth the gamble on growing apples. In addition to loss of payroll, taxes, and other local
impacts, 18 full time American jobs and a 300,000 bushel apple crop are at stake.

Yet even if H-2A could be substantially improved, reform of that program cannot alone stabilize
the farm labor situation. Extensive reform and capacity building on farms and in American
consulates abroad would be needed for H-2A to provide a meaningful percentage of needed
farm labor.

Labor Instability Will Increase Reliance on Imports and U.S. Vulnerability
to Global Food Volatility

Imposing enforcement without solutions to ensure a legal agricultural workforce would
constitute a reckless and especially ill-timed roll of the dice, in view of the recent United

Nations Food and Agriculture Organization (FAQ) report on global food inflation. That report
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noted the following:

The F.A.Q. price index, which tracks 55 food commodities for export, rose 3.4
percent in Januory (2011), hitting its highest level since tracking began in 1990.
Countries not dependent on food imports are less affected by global volatility.
Still, food prices are expected to rise 2 percent to 3 percent in the United States
this year. [Emphasis added]

Indeed, the United States is well on the road to reliance on food imports, especially in the fruit
and vegetable sectors. According to a 2008 Congressional Research Service report:

Over the last decade, there has been a growing U.S. trade deficit in fresh and
processed fruits and vegetables. Although U.S. fruit and vegetable exports
totaled nearly $9 billion in 2007, U.S. imports of fruits and vegetables were more
than 16 billion, resulting in a gap between imports and exports of more than 57
billion. This trade deficit has widened over time — despite the fact that U.S. fruit
and vegetable exports have continued to rise each year — because growth in
imports has greatly outpaced export growth. As a result, the United States has
gone from being a net exporter of fresh and processed fruits and vegetables in

the early 1970s to being a net importer of fruits and vegetables today. (“The Us.
Trade Situation for Fruit and Vegetable Products”, Renée Johnson, Congressional Research Service, October
15, 2008)

The following table captures U.S. fruit and vegetable import trends over a 10 year period. Note
that the second-largest percentage increase in imports involves China, a nation where food and

product contamination that leads to illness and death is a frequent feature in our news.

Country Suppliers of U.S. Fruit and Vegetable Imports, 1997 and 2007

Country 1997 2007 % change
($ Millions) ($ Millions)
Mexico 2,089 5,353 156.2%
Canada 681 2192 221.9%
Chile 501 1,358 171.1%
China 196 1,285 555.6%
Costa Rica 505 917 81.6%
Guatemala 201 543 170.1%
Brazil 142 515 262.7%
Ecuador 313 406 29.7%
Argentina 198 368 85.9%
Peru 43 341 693.0%
Subtotal: 4,869 13,277 172.7%
All Other: 2,205 2777 25.9%
Total 7,074 16,054 126.9%
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“Enforcement-only” Will Have Far-reaching Negative Job and Economic Consequences

Labor instability is already a factor in the trends unfolding in labor-intensive agriculture, and
especially the fruit and vegetable sector. Application of mandatory E-Verify to agricultural
employers, without measures to ensure an adequate legal labor force, will deprive agriculture
of a majority of its workforce. As a matter of national policy, Congress must understand that
mandating enforcement without reform is to accept that other countries will control the very
food supply that the latest dietary guidelines suggest should occupy half of our dinner plates.

The importance of improved legal channels is upheld by policy experts working in this arena, as
evidenced by the following paragraphs from a report on implementation of the North American
Free Trade Agreement. Note that the author relies on the official NAWS estimate that roughly
one-half of the U.S. hired farm labor force is unauthorized; because this estimate is based on
self-reporting, subject matter experts believe the actual percentage is closer to 75%.

Farm labor is a third area where efforts toward further integration could pay
substantial dividends for agriculture. Certain labor-intensive sectors of U.S.
agriculture ...rely heavily on foreign-born warkers. in 2006, the number af hired
laborers employed by U.S. agriculture ranged from 614,000 in Jlanuary ta 876,000
in luly, according to quarterly estimates fram USDA’s National Agricultural
Statistics Service. Roughly half of the hired labor force in crop agriculture is
believed to be undocumented. Changes that would broaden opportunities for
foreign-born workers to work legally in U.S. agriculture would help to assure the
continued availability of labor for the sector while eliminating the tremendous

dangers associated with entering the United States illegally.

(“NAFTA at 13: Implementation Nears Completion”, Steven Zahniser, Outlook Report from the
Economic Research Service, March, 2007,
http://www.ers.usda.gov/publications/wrs0701/wrs0701.pdf)

Finally, a 2006 USDA report on the fruit and vegetable sector underscored the importance of
immigration reform to the continued economic vitality and contributions offered by the sector.
Though the report was narrow in its focus, the implications are equally true for other
agricultural sectors including dairy, nursery and greenhouse, and even ranching.

The U.S. fruit and vegetable sector is at a crossroads. As an increasingly
important component of U.S. agriculture, with nearly a third of U.S. crop cash
receipts and a fifth of U.5. agricultural exports, the industry is becoming
recognized by policymakers as pivotal to the health and well-being of consumers
and to the economy of rural America. The various challenges facing the sector
come from both domestic and international trade arenas. Key issues include
labor cost and availability (including immigration reform and access to an
affordable labor pool), strategies to enhance domestic demand, increased access
and competition in foreign markets, and environmental issues. Confronting these

--5--
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challenges is vital for the U.S. fruit and vegetable industry to continue into the
future as a healthy and vibrant sector of the U.S. economy.

USDA “Fruit and Vegetable Backgrounder” (Electronic Qutlook Report from the Economic
Research Service, Gary Lucier, Susan Pollack, Mir Ali, and Agnes Perez, April, 2006).

In short, we stand for solutions that work to improve enforcement while providing an adequate
means to ensure a labor force. It must be understood, though, that even if Congress proceeds
wisely by pairing any E-Verify mandate with legal channels for agricultural employment, the E-
Verify program needs other improvements as well. The most glaring deficiency is the program’s
routine failure to detect identity theft, and use of forged documents such as Social Security

cards that contain, for instance, a legitimate name and number. The law of unintended
consequences suggests that mandating E-Verify without fixing these limitations will have the
unintended effect of spurring massive identity theft, driving workers and employers
underground and off the tax rolls, or both.

In conclusion, the facts are stark. A regimen of worksite enforcement alone, or mandating the
use of E-Verify, without broader reforms that ensure a stable, properly authorized, and
affordable labor force, will deprive labor-intensive agriculture of its workforce. Such an
approach will devastate the sector and accelerate changes already underway that are not in the
national interest. These changes include loss of production, loss of farm income, loss of on-
farm and farm-dependent jobs, diminished economic activity especially in rural communities,
and an increasing reliance on foreign nations to feed the American people.

We look forward to working with you to achieve improved immigration enforcement without
the untenable and irreversible consequences that will be especially acute in the agricultural
sector if an enforcement-only regime is imposed. Thank you.

The Agriculture Coalition for Immigration Reform (ACIR} is the broad national coalition representing over 300 national,
regional, and state organizations whose members produce fruit and vegetables, dairy, nursery and greenhouse crops,
poultry, livestock, and Christmas trees.
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From its founding in 1506, the Amencan Jewish Comunittee {AJC] bas been a strong voice in
support of fatr and geperous treatnzent of fmmigrants, participating acively in many of the magor
innmgration debates of our time: opposing reductions m the Sow of legal munigrants: supporting
increased "family unification” inunigration; supporting efforts to reduce the fow of dlegal mmizeation
and enforce mumigration laws within the comtext of due process and humane treatment; supporing
policies that assure that the U3 fulfill ifs yole 2z a haven for refirpees fleving persecutiony supporting
acress to public benefits for legal inmwigrants on the same basis ag citizens; and supporting programs
designed fo educate and infegrate new cifizens.

In advecating for these policies, ATC acts an aocord with the American Fewish conmnnnity’s
longstanting interest i, and commitment to, 2 Tnited Btates munigration and refugee policy that
eepresents our fation’s best fraditions. Acconding to Jewish tradition, "strangers” are fo be welcomed
and valwed, a5 we were ones “sivangers i the Jawd of Epvpt." The Toral tells us: "The strangers who
sojonrs with vou shall be to you as the natives among vow, and vou shall love them as vovrself: for vou
were strangers in the land of Egvpy™ (Leviticus 19:33-34). Purther, we recall how cur parenis and
orargdparents nlade thelr way to s comry secking a better life, ofter flecing persecution. and knew
ihat we have prospered becanse of alf that thts country has offered ws. That smme opporiunity should be
available for ofhers as well.

ANC contirmzes to reaffinm its comaminen to fir and generous hunugration policies, as
fundamentally good for the Unsted States and consistent with Jewish values. Even today, Jewish
ipmigrants, refisgees and asvihum seekess immigrate to the United States from all corners of the world,
incinding such places as the fonmer Soviet Undon, Yemen Tran and Central and South America Butour
conuitment to appropriate inwdoration policies is not oaly about the Jewish comnmnity, which today
consitfutes oniy a spall portion of the inwrugeation fow. It s fi ially abeout what we see as in the
of our conatry overall, as well as assuring that our nation acts in accord with its highest
:. At the same fime. we recognize the vrgent need for seform of our viza, border aad admissions
tens, in order to keep owt those who wish to do us hanw. American immigration policies mmst be
consistertt with safeguarding ovr national security through maintaining coatrol over our nation’s bosders
amwd enforeing the aation’s immigration laws m a Ssldon consistent with due process and hsanane
treztmrent. In that same vein, AXC suppocts measuees to strengthen wosksite enforcement programs, 30
lonz 5s the proposed enforcement meastres are enacted as 3 component of Iarger comprebensive
immigration reform package, and on condition that those measures are fair, humane, and include
adequate safeguands to prevent abuse, protect sensitive bicmetric inforaiion. and provide for &
reasonable appeals process. We are also commutied to measires that hetier incorporate nesweomers mio
American society and culture.

We call for inwmigration seform because each dav in oUr congregations, SeIVICE PIOSTANE
facilities, and schooly we witness the human sonseguences of 3 broken and owtdated systern. We see the
explottation of wudocus rhers sud the plight of separated families, as well as the escalation of
conunruty fear due to enforcement messures that are aeither start nor fumane. Comprebensiv
iranugration reform would help put an end fo this suffering, opening the door o a better life for those
wiho destre to work hard and confribute in 3 positive way to American seciety but for now must ive in
the shadows, a situation that offends the diguity of all humean beings.
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Historr hias demonstrated that immdgrants enrsch fhis nation eoonemically and cultarally, and
TN PEANON Femains @ cenfral mgredient to retaming Amenicd’s econonic strength and its provd
tracition of democratic phwalism According to x CATO Institute report, legalization of imwdgrants
wonld vield significant income gains for American worlers and households  The study fousud that
fegalization of low-skilled sanugrant workers would sesult in an income gatn of 127 percent of GOP or
$180 hillion for U1S. howsebolds. Purthennore, legalization wovld atlow immigrants o have higher
productiviey and create more opendngs for Americans in higher skilled ocoupations. As such. 2 fair and
generoys Inupration policy not ealy reflects owr Lighest values of Beedont, opporimity, and fanly
cohesion, teet would alse benefit onr aation materia

Comprebensive waneration refomn awst provide a holistic approach to reforming our imnigratiog
syster. As discussed m more detail in AN s stafement subsmitted for the recond of the House Todicaary
Bt pration and Eaforcement Subcomumettes hearing on worksite enforcement on Janmary 36, 2311,
such reform should mmchede: cianges fo fantly tomnigration lasys and adjusting quotas for finwe flows of
ivmrdarants, inchading hieh and lov-shatied worker visas: 5 path fo lepalization for munigrants aiready in
the United States; facibitation and sopport for imemgrant iptegration; smart and nunage enforoement
measares that bolster our nattonal securnity, refonm of detennon polictes and enhanced doe process
proteciions; and spectal protection for asvlml seekers, refugees and wilnerable popudations.

The enforcement policees to be instituted as part of that Jarger comprehensive immigration reform
package umst be consistent with humaatanan valoes and with the need o treat ail indi 1d'ua§a with
respect, while sllowing the United States to implement its immigration Iaws and identify snd prevent the
eauiry of cromvinals, and of persons who wish to do us kanm or otherwise pose 2 w5k fo our national
security. To the extent Congress oonsiders, as part of that package. creating or reformung worksite
enforcement measures, thove neasures should be accompanied by the creation of and investment in an
effecttve, modern, and acourate emplovment docsment v ification system that inchudes adequate
safeguards to profect workers Tom dsenmination in the workplace. Those safemeards shonld provide
assurances that worker biomsetric information 35 vsed for enyplover verification only, and that no pationat
database of biotestne wforration 15 created. Ako, safeguards should include the creation of an easily
accessible and expeditions appeals process, and 3 meaningfid attemipt fo create yisversal employer
aceess to the necessary Bometric wentificanion teclmology

IC has adopted polcy opposing mandatory use of the E-Veridy enforcement svatem because the
mrem failsto provi ide adecpuate safeguards for “workers. While some have asserfed that the system fas
Teet LD £ that policy dopted, we believe that this concern must be forther addressed
before E-Verily becomes lmvﬂdalﬁﬂ. 1If anet when s concem has beeg resolved, AN would be open
o supporting 2 comprehensive imnuzeation teform package that tnchudes meensires to strengthen and
teform worksite enforcement and improve emplovament verification tools.

In sume AJC calls upon our elected officials to epact legisiation that inchudes the following: An

for hard-working dmmmigrants who are already comtribating to this conniy to come out of the
75, regnlarize their stati upon sabisfaction of reasonable criteria and, over time, PUESEe 3R Cption

to become iamﬁu pernanent tesidents and ev mmaﬂx ited States cifizens; reforms in our fanuitv-hased

inmygyation svstem to significantly reduce waiting 5 for separated famubies who cuerently watt

many vears to be reuntted: the creatton of legal avenwes for workers and fherr famites who wish tw

wmprate to the 115, 0 enter our covutry and work 16 a safk, legal, and orderly manmer wath thetr rights
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rotecied; reduce the use of detention for mnuprants, especially vulnerable grovps and those
seekung asyhmn, a worksite enforcement programs that is munane and includes appropriate safegnards;
and border pratection polivies that are consistens with henanitarian valney and with the need 1o treat all
indivicaals with respect, while alfowing the authonties fo carry owt fhe critical task of identifing and
preventing entry of terrorists and dangerous cruminals, thereby bolstering our national security as well as
parsuing the lesitimate tack of implementing Asnerican iomuigrstion policy.

AT wrges our elected officials to conduct the iommigration refostn debate ina civit and respectfisl
manner, mindinl wot to blame it grants for ow soctal and econenic s or for the atrocities
vonmmitted bv e few who have carried ot acts of terronism. A polarized process lacking m oivi
hinders deliberative discourse and fatls to serve our nation’s best intesests.

As a farth-based organization, we call attention to the moral dimensions of public policy and pursue
podicies that npheld the numan digmity of each person, Al of whomn are oade & selow alofin, o the
image of {>-d. We engage the mmumpration ssve with the goal of fashioning an e gration svstem that
facilitates legal status and famaby wnity in fhe wiesest of serving the God-given dignity and nghts of
every individual, even as it enhanoes owl national secnrity and promotes respect for the mule of law. It &
out collective prayer that the legislative process will produce A Just immigration system of which our
nation of immigrants can be protid.

AJC appreciates the opportaty fo submst this statentent and welcomes vour questions ad
COIMMATE.

 Pater B, Dizon and Mumeen T. Rimmer, esniction or Feprlizarion” b ing ihe Evcaromic Bene
Jamugention Raftew, Center for Trade Policy Stedies, CATO Inthtwte, No. 48, Augast 13, 2002, P31
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CHURCH WORLD SERWIGE

Sratement from Church World Service, tor subwnission te the Congressional Record,
pertaining 1o the House Judiclary Committese Hearing on Employment Verification,
Thurstiay, February 10", 2011
fsa k of 37 member communions and 34 refugse reasttlement afflislos and local offices across the Uniliad
Siates, Church Word Sereics #5 o qazding recani prop o mandsde the broad use of
empigyment verification systems to idoniify and remoes sRdacsmaniad immigrants.

iMandatory impiamentation of the B-Verdy syziepy wouid hava a d tng impact on tran and familias of
workers fisad. While tonsions are high in regand o imwrdgration, the seafity of children separated from thek dalained or
deported parents calis ¥ of us fo work for e reasonabis and humene policies.

Hathic ihan mandaiing that ali | fmplorm E-Varily, which iz & broad, expersive ard Ashy proposal, Charch
Werld Servicoe calls op alf members of Congress o instesd provido a pathway by which L‘ndocumemad ymymigrants
can eam thelr lbgal 2talus, incrossa visas for both family -based and employ bazed | and facus
shiorcament efforts on perpetratars of buman rafficking, viclont eriminats, snd bad-acier amployars wha hura and
expioid Immigrant workors.

Oince undocumentied immigrans are pmﬂ/i:l@d & oppofunily by which thay can legalive their status, E-Varnly may
play & rose in holping employers comply with bolh immigration and [’ﬁbﬂ&f izws. Unttl such an opporiunity is provided,
however, Shurch Workd Service will oppose anio: Lonly i such as g thie use of E-Varlfy,

These lndiad proposais will not do anything to fix the broken ULS. immigration system, but instead unnocessarily
burden employess, increase job losees, and penalize immigrant famides. We ool for immigration raform first and
{oremost, rather then for such limitad offors, and ssk all members of Congrass io focus instead on roal refcams that
will mova the United States forward in sopaiting owr immigration systom, keeping famifies together, and improving
conditions and wagee for a8 employess,

Currantly, the E-¥arify eysicm can be utiized by any omployer sesking b validate the immigration siatus of now hires.
While wa racognhiz e the utilily such 2 ool can bfing to 2 tusiness, the E-Verily system can also be nysusad by
ampicyers to engage in unfair hiring and firing pracices, and can have negative consaguances for thosa caught in te
systom, either due to arer or standard practice.

Frathoer than profeciing A ¥y E-Werlfy prooram could lsopardize an estimated 770,600 jobs
arE cause papersork complicatians for smars than 1.2 miion U.S. workers', in 2009 zione, an estmeated BO.OCO
veorkers wete eronacusly cawght up in the E-Yerify sy&zem, a staggesng number that would undoubtedly increase

stantially should £-Verify be mandated for all emplayers”. Mandating that alf besinesses in the United States
irnplomarnt E-arify would pose 5 high busden for ompieyes, capenially small § that don't bave isrge Humar
Bosourcas deparimeants i doal with the many quirks 28 in the £ ayily system.

Sopne argue that the E-Vardly orogram would spon up jobe for LES -bom workers. Howsver, unampioyment ratas am
sctually jowor in pleces with Iarger immigrant populations, showing that immigranis sciually increasze job cpportunilies
for UL B.-bom workars by stimulzting jocsi sconamies . in addifion, jobs held by urdocumantad ,mnﬂgmnts particulary
thoae in agrcuiiure, conairuction, manufachsing and various servics indusiries, are nol jobs thal U.S.-bom woskers
are king. Hemoving immigrants #rom jobe fhrough E-Verily wouid ondy result in closed factories, unpicksd crops,
ard businesaes going under, which waould affect US.-bom workers just az much as immigrant workars.

“mev;a whhe E- \eenf'yProgram Evaluation,” Waslst, Bochwilis, MD. Dec 2008, p. 117, <Hpieww.aechs god ISCIEE - VadbeE-

L Ferfy pgn“fn:(‘ &69 08 _2odf-. About 3.8 percent of workers recehie ai svonesus Yeriatve nor-contianatian, axd
»amem o wdh aush i receive & final Ty 53 IF eRor, sk by abawt 154,287 GO0 milbien
wmmmtm B 4 rhe?.vnmcmsnd TT1,A435 figuses respenti
# M:yran Tyia “Expanding ‘u’s‘enfy will tindermine Job Crowth and

% npsestiie ey fante-H 1

Smalt Buminssess.” Jan 2011,
Sk

. Ty .

475 Riveside Drive, Sule éDO Hew " 'Im Hf 3
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Shters of Merey of the Amercas” Statement on E-Verlfy

House Judiclary Subcormmittes on Enmigration Policy and Enfarcement on
Feb. 10, 2011 Hearing: E-Verify, The Electronic Employment Eligibiitty Verification System

Thits Sasters of Moy are i by e ety el vty aned wasist those who arefsrosd to msvefrom
!Mw mmmdﬁ ad senk seomisrii ared el sl slseuchar, 1t aplt of weleome s hespitaling, vel have abieys
wiiniskare igrat s st to those prostvudnerable.

e = 4,000 Cathotic sisters ared miore s 5000 i sl O sars i ey, e SUE Maney Wil Comps
winmi and hundneds of comackens o Mesop-sponsoned programs snd stiutions—haee for the pagt severalyears
consivtenthy colbed on e goverranent of the United Stabestn passc foniate L 3. imesiy potiey which includesa
iy o Sl perasnont veddence snd diansliy, et | < bsle needs, and famniiby ety
rexinification,

e diave i ek f Car i ot B cen ondy Be soosplished as pat of comeebengive
irrariigration rﬁmrrr The -yt program wis St inpdermented inn 1997 24 o oseral componit To e ademinitration’s
witksboordorcernonit shratog ra cordire the alighifty of alt newdy birod Aty , B0 ot rridevlateny

arcgram for afl employers, however thee i 2 rroverment in Congres mmnahz m mandaioey.

e e not suppet miking the Eierify prograrn rascdatory stthls Sree T the Sollving reasons;

v Hisking the Bvanfy 1y Withers & prreness for b T thie ey urdog
st emrlinersivne thos o ared surtess of the progyar.

The Congressional Budget Ofice has estimiated that 2 mamdatary B4 orify preagram without sueh o process
winuld decrease federsl revenue by mone than 5153 billion aver ten years, primarily because workers and
aprplapes s would take thely tawes off the books,

Becmng ondocumented workers “off the boohs™ woubd kure Amecean workiers who have 10 compete
agraieet easitpexplofted ssdocumented woarkers who are forced & aceept fnwer weges atd cutsiiandsrd
swaeiing canditions i order B romain smptoyed. This alse woull creste unfail competitien for bisinesges
that foifow the lwowho hawe tocompete with businesses that do rt,

*  Uhife we goe e DeieBits araorrate and efficient argibyrent veification progran woudks hoee foy allwoekers, the
presont By program s oot ownphebely stourste oreffident. The Gowerarment Accountability Office (GAOT
recenthy relvased 3 repod, {Decernber 2010}, Employment Verileative: Federnl Agencles Hawe Tiaken Step
o dmpeove E-Verifi, but Signiffoant Chollenges Rwmale, which gofints out that challeages vernaln u ersaire
the avcuracy of the dectronic employment verification system. They found that parsistent EWerlfy errors
can create problems for thousands of workers whe are eligible Tawomk n the United States yet are
feortified Talenly by the system ag ineligitde.
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1 s thee reads afion g prersans 25 partof our he rruesst bées et testhe
G@m&e&llﬁmlm aned b fve i dc with ethers, Tedayweeando po s, "!wﬁcﬂlfém{ihe
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Thve Sistery of Merey of the Armerices ore an internations] community of wermsr refigious vowed (o serve feople Wit
suffor from poverty, sickmess and ok of educetion, with o special fanmm Sor wetnery ond chifdrer. e fenovativg and

froditienal wews, Sisters of Mercy address human needs gl ol i efforis in eduration; beclth core,
howsng, gnd postors end secial sendices. The institite ciudes JO0E sivters who serve i Naeth, Sapth and Central
Araetivg, the Canbibegry, Gevrt aitd the Bhiipod Face than 3000 assockstes, sevornl Companiding i A«'e-rv Et

500 Mercy Volunteer Corps oluemed eod fundreds of o Ry it Ry ¥ and wise
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February 5, 2011

To the Members of the Subcommittee on Immigration Policy and Enforcement of the House Judiciary
Comunitlee:

1 have chaired the Justice and Peace Minisiry of St. Norberl Abbey. De Pere, Wisconsin for over nine years
and directed the Social Concerns Office of the Catholic Diocese of Green Bay for over six years. Since
serving in (hese ministries for the Cathiolic Church. U.S. imuigration reform has been the most significant
public policy issue in which [ have been involved.

T understand that you are meeting to discuss the use of E-Verify by U.S. employers at an upconting hearing.
1 hold the E-Verify includes many weaknesses and that its increased use by U.S. employers should be held
back until these problems are corrected. A 2009 reportt prepared for the Department of Homeland Security
(see http./fwww.nsels, Lov/USCIS/E-Verifv/BE-Venfy/Final % 20E-Verify % 20Report%2012-16-09_2. pdf)
revealed hat 34 of unauthorized workers were cleared tirough E-Verily as being authorized and rescarch
by the American Friends Service Committee demonstrated that 33.5 percent of Arizona immigrant workers
had no recourse when E-Verily mislakenly indicated that they were not authorized to work in the U.S. We
cannot force the cost of E-Verify on U.S. businesses when the process is known to be faulty.

Sincerely,
Br. Steve Herro, O. Praem.

Chairman, St. Norbert Abbey Justice and Peace Committee and Social Concemns Director, Catholic Diocese
of Green Bay (WT)

P.O. Box 23825

Green Bay. W1 54305-3825
920-272-8299/877-500-3580 x8299
sherrogbdioc.org

Stay abreast in the latest in Catholic social action and parish social ministry! See
hitp://sites. google.com/site/cd gbpsm




121

4%

”«i’; Lentral Stoles Synod
G

b
1 Evangelical Lulheran Church in America
Goed'swink, Quridnds,

Statement of the Rev. Gerald Mansholt, Bishop of the Central States
Synod of the Evangelical Lutheran Church in America

House Judiciary Subcommittee on Immigration Policy and
Enforcement

February 10, 2011 Hearing: “E-Verify — Preserving Jobs for American
Workers”

As bishop of the Central States Synod (Kansas and Missouri) of the Evangelical Lutheran
Church in America, and a member of the Conference of Bishops® immigration task force,
1 have seen the increasingly important role that immigrants play in the U.S. economy,
revitalizing communities, increasing tax revenues, and filling jobs that many Americans
are unwilling to perform. Between 2000 and 2008, immigrants in the workforce grew by
more than 50% in both Kansas and Missouri.' Foreign-born workers now represent 7.8%
of the Kansas labor force and 4.3% of the Missouri labor force "

Some people suggest that a simple solution to reduce the current unemployment rates is
to force undocumented workers out of their jobs by requiring all U.S. businesses to use
E-Verify, an online employment verification program. The United States needs a
functional employment verification system to ensure U.S. employers hire legal workers,
to identify unscrupulous employers and to protect all workers. While the government
should continue to improve employer verification programs to reducing their impact on
U.S. citizen and legal workers, we must keep in mind that there are more than 11 million
unauthorized immigrants in the country, some of whom live in Kansas and Missouri.
Trying to expel millions of workers from their jobs would have a devastating impact on
our communities and economy. It would drive undocumented workers “off the books,”
decrease tax revenues in a time of crippling state budget crises, and result in the likely
growth of a large underground economy. Furthermore, doing so would weaken
protections for all workers and leave them open to exploitation by employers operating
outside of the law.

TS o 2 v BT v T~ B6A5TE 2548 ke « RIS THIBSTS v anwalpasnit dicry
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Moreover, the E-Verify program is currently being used by only a small fraction of the
nearly 7 million employers in the United States." Requiring all businesses to use E-
Verify program would be very costly for the over 180,000 small businesses in Kansas
and Missouri to implement, particularly when many companies are already struggling.™

In 2008, several Missouri business groups expressed concern about the E-Verify system,
which is now required by all public employers.” In other states like Arizona, where E-
Verify is mandatory, work-authorized individuals are often misclassified by the system, a
mistake that can result in job loss for even U.S. citizen workers. "

The success of a mandatory employment program depends on full participation by
workers and employers as well as a legal workforce. To ensure full participation,
Congress must fix the broken U.S. immigration system by including a pathway to earned
legal status for undocumented workers, protecting families and workers, and ensuring the
humane enforcement of immigration laws. Absent an immigration overhaul, Congress
and the Administration should pursue smart policies that protect and create jobs and
identify new ways to leverage the contributions of all workers in the United States.

<2009 American Community Survey and Census 1Jata on the I'oreign 13om by State.™ Migration Policy Institute Data

Hub. 2009, http://www.migrationinformation.org/datahub/acscensus.cfm

12008 American Community Survey,” 17.8. Census Bureau, 2008,

http:/Aactfinder.census.gov/servlet/STTable? bm=y&-context= Stéc -qr_name=ACS_2008_1YR_G00_S0301&-

ds_name=ACS_2008 1YR GO0 _&- CONTEXT=sl&- tree_id=307&redoLog=[alsc&-geo_id=04000US208&-

lormal=&-_lang=cn

" =“What is T-Verily,” U.S. Citizenship and Immigration Services, 2010,

http://svww.uscis.gov/portal/site/uscis/menuitem.ebld4c2a3e3b9ac89243c6a7543f6d1a/?vanextoid=ed4888e60a40511
0VgnVCM1000004718190aRCRD&v gnc\luluuuml—c()488&.604405 110VgnVCM10000047181904RCRD

¥ #2009 Small Business Profiles for the States and Territories,” Small Business Administration, 2009,

hitp:/Avww sba.gov/advocacy/848/12387

¥ “Mo. Biz groups fret over E-Verify bills,” AFX News [imited, March 4, 2008,

http://www.forbes.com/feeds/afx/2008/03/04/afx4728794 html

¥ “Observations on the E-Verify Experience in Arizona and Reconumended Customer Service Enhancements,

Department of Homeland Secunty Office of the Citizenship and Immigration Services Ombudsman, December 22,

2008, www.dhs.gov/xlibrary/assets/cisomb_everify recommendation_2008-12-22.pdf
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American Friends AFSC National Office

«% Service Committee 1501 Cherry Street
Philadelphia, PA 19102
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February 9, 2011
Statement of the American Friends Service Committee

Submitted to the House Judiciary Committee
Subcommittee on Immigration Policy and Enforcement

For the Thursday, February 10 Hearing on
“E-Verify — Preserving Jobs for American Workers”

The Amcrican Friends Scrvice Committee (AFSC) 1s a faith-based organization grounded in Quaker
beliefs respecting the dignity and worth of every person. Since 1917, AL'SC has worked with war
refugees, immigrants and displaced persons, carned out service, development, social justice, and
peace programs throughout the world. The organizatdon's mission and achievements won

Service Council on behalf of all Quakers.

Through Preject Votce, ATSCs nationwide human rights initiative, community organizers work with
immigrant and refugee communitics throughout the United States. We directly support immigrant
and refugee communities to organize themselves, to find and give voice to their aspirations and

nceds, and to continuc to make contributions to our hation.

Qur government’s strategy of imposing unfair economic treaties in the Global South, militarizing
our shared border with Mexico, conducting indiscriminate raids in immigrant and refugee
communities, criminalizing, detaining and deporting undocumented workers has resulted in the

separation of many familics and an untold number of human rights violations.

Policics and actions that cxpose workers to abusc and exploitation, such as the proposed expansion
of the F-Verify system, will significantly undermine the dignity and rights of tens of thousands of

workers in the United States.

All people regardless of immigration status have a right to work with dignity. Immigration raids that
terrorize workers and separate families have no cconomic benefit and violate basic human nghts
standards. Lmployers, workers and consumers are adversely affected by the disruption of

production and scryice delivery, while the cconomics of entire communitics are weakened.

‘The expansion of E-Verify has been found to contain significant errors and bureaucratic mistakes.
This has deprived workers of their right to work, organize, receive legal wages and conditions and
the cqual treatment reccived by the wortkers around them.
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The solution is real reform of our immigration system that includes a fair mechanism for
undocumented workers to gain permanent residence status in a fair and orderly fashion.
Turthermore, U.S. immigration policy must be coupled with economic policies that encourage and
fund sustainable development, permit working people to earn a living wage in their home countries,
foster authentic commitment to demilitarization and peacetul resolution of internal and international
contlicts. Not only would that solution create an even playing ticld for all workers, protect jobs but

will restore the standing of our country before the eyes of the international community.

Hit#
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We hope the Subcommittee turns its attention to comprehensively fixing the immigration
system. Simply trying to enforce the rules of a broken system is expensive and ineffective. We
thank you for your attention to this matter and look forward to working with you.

Sincerely,
‘ Ty

Grisella M. Martinez
Director of Policy & Legislative Affairs
National Immigration Forum
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February 17, 2011

The Honorable Elton Gallegly

The Honorable Zoe Lofgren

United States House of Representatives
Washington, DC 20515

Dear Chairman Gallegly and Ranking Member Lofgren:

As the Subcommittee ou Immigratiou Policy and Enforcemceut begius to consider E-Verify in the hearing
this week, the undersigned organizatious write to express our opposition to any expansion of the program.
Without broader reform of our immigration system, such expansion will not only set E-Verify up for
failure, but will weaken our already fragile economy.

Making E-Verify mandatory without providing a path to legalization for the 8 million unauthorized
workers in our labor force will merely send both workers and the businesscs that need their labor into the
underground economy, resulting in the loss of $17 billion in crucial tax revenue. It also will force 1.2
million workers into a choice between visiting a government agency to correct database errors or losing
their jobs. Industries such as agriculture will be decimated, and American jobs will be sent overseas.

Instead of layering E-Verify on top of a broken immigration system, we need to fix the svstem. That will
ensure that ¢// workers and jobs are protected. An enforcement-only approach simply will not work.
That is cssentially the strategy our government has been pursuing for the last twenty vears. Divoreed
from how real facts untold from day to day, this tactic has failed to stem the tide of undocumented
immigration but has severely undermined lawful immigrant and native-born workers.

The solution is broad reform of our immigration system that includes a path to legal status for
unauthorized immigrants. This would result in a large economic benefit—a cumulative $1.5 trillion in
added U.S. gross domestic product over 10 vears.

Respectfully,

National Organizations

America's Voice

American Federation of State, County and Municipal Employees (AFSCME)
American Friends Service Committee (AFSC)

American Immigration Council

American Immigration Lawyers Association (AILA)

Asian American Justice Center, a Member of the Asian American Center for Advancing Justice
Asian American Legal Defense and Education Fund (AALDEF)

Center for Community Change (CCC)

Center for New Community

Coalition of Advocates for Student Opportunities (CASO)

Council of Mexican American Federations (COFEM)

Defending Dissent Foundation

Dignity Campaign

Fellowship of Reconciliation USA

Interfaith Worker Justice (IWJ)

The Leadership Conference on Civil and Human Rights

League of United Latin American Citizens (LULAC)
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National Council of La Raza (NCLR)

National Day Laborer Organizing Network (NDLON)
National Employment Law Project (NELP)
National Immigration Forum

National Immigration Law Center (NILC)

Rcal Cost of Prisons Project

Secular Franciscan Order

Service Employees International Union (SEIU)
Student Action with Farmworkers

Workers Interfaith Network (WIN)

The United Church of Christ

United Electrical Workers (UE)

United Food and Commcrcial Workers (UFCW)
United Minc Workers of Amcrica

Workplace Fairncss

State Orpanizations

AIDS Care Ocean State

Albuquerque South Valley Small Business Development Center
Arizona Drcam Act Coalition

Bay Arca Immigration Taskforcc/JFON

Blauvclt Dominican Sisters Immigration Committce
California Church IMPACT

CAUSA, Oregon’s Immigrant Rights Coalition
Center for Independent Living of South Florida, Inc.
Central Tllinois Organizing Project

Centro de Orientacion Del Inmigrante (CODI)
Centro dc Trabajadores Unidos

CEO Pipe Organs/Golden Ponds Farm

Chicago Community and Workers' Rights

Chicago Media Watch

Chicago Workers Collaborative

CITA

Clairc Heurcusc Community Center, Tnc

Coalition for the American Drcam

Coalition to Abolish Slavery and Trafficking (CAST LA)
Coloradans For Tmmigrant Rights

Community Coalition for Healthcare Access
Community of Friends in Action, Inc.

Dcrilus Promotions

Direct Action for Rights and Equality (DARE)
Dominican Development Center

Emmaus Mission Center--El Puente Office

Friends of Farmworkers

Fuerza Laboral

Gamaliel of Lansing MI, CRI

Gloria Dei Lutheran Church

Greater Boston Legal Scrvices

Guatemala Solidarity Committee Boston

Hispanic American Association

Hispanic Community Dialogue
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Idcal Realtics

Tllinois Coalition for Inmigrant and Refugee Rights (ICTRR)
Tllinois Hunger Coalition

Improving Dreams, Equality, Access and Success (IDEAS)
Inland Empire Dream Team

IRATE & First Friends

Jewish Community Action

La Casa dcl Ecuatoriano Foundation

La Fuente, a Tri — State Worker & Community Fund, Tnc.
La Plaza de Encuentro Gathering Place

Las Americas Immigrant Advocacy Center

Latin America Taskforee Network River Road Unitarian Universalist Congregation
Law Offices of Halch Mansouri

Long Island Immigrant Alliancc

LULAC-Syracuse Chapter

Lutheran Church of the Reformation

Massachusetts Tmmigrant and Refugee Advocacy Coalition
Massachusetts Law Reform Institute

MDinteractive

MEChA of San Bermardino

Missouri Immigrant and Refugee Advocates

Nebraska Appleseed Center for Law in the Public Interest
New Hampshire Alliance for Immigrants and Refugees
New York Immigration Coalition

North Carolina Council of Churches

Oakland Tenants Union

Orange County Drcam Team

Pax Christi Austin

PCUN Oregon’s Farmworker Union

Providence City Council

Public Justice Center, MD

Rancho Mosquito

Resource Center of the Americas

Rights Jessore

Rhode Tsland Jobs with Justice

Rhode Island Latin Educators Association Inc. (ADELART)
Rockland Tmmigration Coalition

School of the Americas Watch L. A. chapter

Si Sc Pucde Latino Democratic Caucus

SIREN, Scrvices, Immigrant Rights, and Education Network
Sisters of Charity of Nazarcth Central Leadership

Sisters of St. Joseph of Rochester

Sisters of the Most Precious Blood

Social Responsibilities Council of Unitarian Society of Ridgewood
Southeast Regional Economic Justice Network

Texas Environmental Justice Advocacy Services (TEJAS)
Thermal Insulation

Thomas Esparza, Jr. A Profcssional Corporation

UNIRR, Chicago

Violence Intervention Program

Voces de la Frontera
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WeCount!

Westchester Hispanic Coalition
Women Watch Africa, Inc.
Workers' Right Center

Yakima Valley Citizens for Progress

cc: Chairman Lamar Smith
Ranking Member John Conyers, Jr.
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February 9, 2011

The Honorable Elton Gallegly

Chairman

U.S: House of Representatives

immigration - Policy .and " Enforcement . ‘Subcommittee of "the Judiciary
Committee

Dear Chairman Gallegly:

As the preeminent organization 'serving ‘and representing the interests of
Hispanic state legislators from-all states, commonwealths, and territories of
the United. States, the members and Executive Committee of the National
Hispanic Caucus of State Legislators appreciate this opportunity to.share
with you our. views on imposing a mandatory, and flawed E-Verify. system
on employers. without fixing the broken immigration system.

We are concerned that the upcoming Subcommittee hearing entitied, "E-
vernify-Preserving . Jobs - for. ‘American - Workers”- will ' not - take into
consideration that the E-verify programis flawed to the point of it being
unworkable without - hardship. to business’ and - workers, ~ and that
comprehensive reform is needed rather.than taking a piecemeal approach
that ultimately will be bad for workers, employers; and our economy.

it is our belief that a mandatory e-verify program that remains unproven,
and: subject to Human error, compounded by implementations : without
associated reforms.that create opporiunities for earned. legalization of the
underground workforce, is a recipe for failure. E-Verify itself has-shown to
be dangerous . to legal, working' Americans, -and burdensome to ‘business.
The federal government has not taken steps to remedy these .issues, nor
proven -that -E-verity has' been improved. If we: also make E-Verify
mandatory without fixing the immigration system, we will send more
workers.and jobs into the underground economy, while other jobs: continue
to. go overseas. Instead of layering this enforcement program on top of a
broken.immigration system, we need to fix the system.

In my own state of lllinois, the legislature has taken. a.unique approach to

add ing the flawed E-Verify system with Public Act 95-0138.. The act
states, - “Employers. -are. prohibited -frem- enrolling in- any -Employment
Eligibility. Verification - System,. including " the E-Verify(formerly Basic
Pilot} program, until the Social Security Administration and-Department of
Hometarid Securily databases are able to make a determination on 99% of
the tentative non-confirmation notices issued-to employers: within 3 days,
unless otherwise required by federal law.” While the State has been

-enjoined from enforcing this law, its passage is indicative of the sentiment

of our state leaders — that that enforcement: must come with a working,
proven enforcement system and comprehensive federal reforms.

124 Mg e 04
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A mandatory, and flawed- e-verify program will ¢ripple certain vital segments of
our economy: Up to 75 percent of the U.S. agricultural labor force is comprised
of ‘undocumented- workers.” Mandating. E-verify without also creating a path-to
legalization- for. the : existing workforce would decimate the - agricultural
industry. The result would be the closure of many more American farms and the
off-shoring: of millions-of .U.S. jobs. It is possible that for each. undocumented
farm worker. we deport, we are essentially deporting the johs of 3 American
workers. The cost to business from - poor implementation also will harm' the
economy. )

Comprehensive - - immigration reform ' is  the solution and .is good  for
America. Tough, - fair, ~and: practical - comprehensive - reform “would : get
undocumented workers and their employers onto the tax rolls, ‘strengthen the
rule - of “law, --and - end --‘undocumented - immigration. Unfertunately,” -the
enforcement-only approach has not worked to date and it is distressing to see
the same- tried-and-failed - tactics reemerge in".Congress  without a- serious
discussion that includes a comprehensive approach.

We would like Members of Congress to know that state and local elected officials
around the country-are fully aware and engaged.in this important dialogue. We
hope that Congress will focus on real solutions to the broken immigration system
during this session.

Thank you,

o f Moty

Senator Iris Y. Martinez
NHCSL President
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3000 Biscayne Blvd. * Sulte 400 = Miami, Florida 33137 = Tel: 305-573-1106 + Fax: 305-576-6273 « wwwifiacfla.org

February 8, 2011

United States House of Representatives
Immigration Subcommittee
Washington, DC 20515

RE: Mandatory E-Verify Process
Dear Immigration Subcommittee Members,

The Florida Immigrant Advocacy Center (FLAC) is a not-for-profit legal assistance
organization dedicated to protecting and promoting the basic human rights of
immigrants of all nationalities. The Workplace Justice Project’s objective is to bring the
experiences of low-wage, immigrant women -- particularly nannies, housekeepers, and
homecare workers - to the center of policy debates so that real, workable solutions may
be fashioned. We firmly believe that imposing a mandatory E-Verify system on
employers will hurt workers, employers, and the economy as a whole. We respectfully
ask that Congress focus on fixing the broken immigration system, not simply mandating
the use of an ineffective, unjust enforcement mechanism.

Enforcing mandatory E-Verify for all new hires will devastate the economy and wilt
result in the job ioss of thousands of documented, American workers. Devious
employers will have yet another motive to move to an underground, cash economy.
Thus, harming all documented employees who cannot compete with the low wages and
lack of benefits that undocumented workers will receive. By mandating the E-verify
process, unscrupulous employers will have more leverage than ever before on
undocumented workers, perpetuating “race to the bottom™ cycle.

By not focusing on comprehensive immigration reform to legalize workers, honest, law-
abiding companies will be forced out of business. It is impossible for them to compete
with companies that refuse to abide by immigration laws and who pursue every
opportunity to exploit undocumented workers. Mandating E-verify will promote unfair
competition among American companies, which will ultimately lead to substantial job
loss and a significant decrease in federal income tax revenue. According to the
Congressional Budget Office, implementation of E-Verify will decrease federal revenue
by $17.3 billion over the next ten years due to the drastic shift towards an underground
economy.

Thank you for taking time to consider our statement on this extremely important issue.
For the reasons listed above, we encourage Congress to focus on comprehensive
immigration reform in order to legalize the current workforce and end undocumented
immigration. By doing so, the playing field will be leveled creating more incentive for
everyone to strive for the American dream. Currently, employers are finding loopholes
to avoid the enforcement methods in place. The only way to create opportunity for all
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to avoid the enforcement methods in place. The only way to create opportunity for all
workers and foster growth in the economy is by focusing on comprehensive reform
instead of imposing stricter regulations.

Sincerely,

JJ/VWM/PM H/"Q'Q B

Jennifer Hill,
‘Workplace Justice Project
Florida Immigrant Advocacy Center
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Mr. GALLEGLY. And with that, I would yield to the gentlelady for
her questions.

Ms. LOFGREN. Thank you very much, Mr. Chairman.

I have many questions. And first, let me just say that I think it
is helpful to have this hearing, but there are a variety of studies,
analyses available to us. And one that has just been released with-
in the last few weeks is an analysis by Bloomberg Government,
and this is the conclusion that the Bloomberg analysis made. Al-
though E-Verify is free to the employer, it does cost employers to
become ready to use the system. And one of the estimates from
Bloomberg is that most of the burden would go to small businesses.
In fact, they estimate that if the E-Verify had been mandatory for
all employers last year, it would have cost businesses $2.7 billion
on their end and that most of that cost would be for small busi-
nesses. In fact, Bloomberg estimates $2.6 billion that would be
borne by small businesses for a variety of reasons. They may not
have an Internet connection. They would have to get one, training
employees, and the like.

Has USCIS involved the small business community in the anal-
ysis of what you are doing, and what have they told you?

Ms. BERTUCCI. n today’s environment 73 percent of our compa-
nies or our employers are employers of under 100 people. So I real-
ize there are various definitions of small businesses, and certainly
a small shop is—so 73 percent of our members or our participants
are small business. We have actively engaged in outreach. We un-
derstand the concerns. We believe we understand the concerns of
small business. We are working very closely with the Small Busi-
ness Association to do a lot of outreach with that community. But
so far, I would not say we have done that kind of analysis.

Ms. LOFGREN. Okay.

Turning to Mr. Stana—and thank you for your years of service
at GAO, one of our favorite orgs because you call it as you see it
whether we like it or not.

We have heard that the E-Verify error rate is going down, and
that is good. However, if there are wrong decisions made through
whatever error, it has real consequences for people. And looking to
your December 2010 report, I mean, you indicated that American
citizens could lose jobs over misspellings and the like. We had an
occasion to meet a young woman, Jessica St. Pierre, who was a
former telecommunications worker in south Florida, born and
raised in the United States. She lost a good-paying job because of
an E-Verify error, and she tried for months to discover the error,
to fix the problem, and she was unemployed, I mean, that whole
time. The problem still hasn’t been resolved and she had to accept
a lower-paying job because of this mistake.

I would ask unanimous consent to enter her statement into the
record.

[The information referred to follows:]
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Written Statement of Jessica St. Pierre
U.S. Citizen, Negatively Impacted by E-Verify

House Committee on the Judiciary
Subcommittee on Immigration Policy and Enforcement

Hearing on: "E-Verify- Preserving lobs for American Workers”

February 10, 2011

My name is |essica St. Pierre and | am a U.S. citizen, born and raised in Florida. Due to an
error in the employment verification system called E-Verify, [ was wrongly identified as not
having employment authorization. I was fired and then remained unemployed for months.
This is my story.

It was November 09, 2010 the day my life changed forever. This was the day that | was
fired due to an error in the system called E-Verify. Despite providing supporting documents
and explaining over and over again to my employer that [ was work authorized, I was fired.
Unable to speak and still in the state of shock, I drove home to my family and it was there
that I broke down in tears and told them what happened. My dad told me don’t cry and he
said that we were going to fix this tomorrow at the Social Security Administration (SSA)
office . We went to my local SSA office and and they told us everything was correct in their
system. They indicated that my name and date of birth matched what was in the system.

After visiting SSA, I called up the employer and they said “Well that’s not what it says in our
system.” When I inquired, my employer told me that they were using E-Verify and that the
program indicated that there was an error.

As the days and weeks passed, I tried to correct this error, in vain, in numerous ways. For
example, the following week, I went down to a legal services organization and they referred
me to the Equal Employment Opportunity Commission (EEOC). When I talked with my
local EEOC office, they told me that [ didn’t really have case but advised me to call E-Verify
and find out what was going on. [ took the advice and immediately researched the number
to E-Verify.

I called the hotline and waited almost an hour just to hear that the representative say that
after running my name in the system that everything is okay. I felt relieved and I asked if
she could send that documentation in the mail so that [ could take it back to my employer.
She said that she could not send me this information, but could contact my employer. [ said
okay and asked her to do so. Again, I could not receive any information confirming E-
Verify's error. Despite the call from the E-Verify program, my employer still could not
straighten out this mess. I thought a call from E-Verify to my employer would get my job
back, but I contacted the employer and was told there was nothing I could do to get my job
back.
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Angry and frustrated, I thought knew this wasn’t right. I have done everything right,
including going to all the proper agencies to get this situation resolved. What else is a
worker supposed to do? [ was hurt and because I felt helpless and like there was nothing
that I could do even though I followed all the right steps. I had decided to just give up but
then decided to Google exactly what I got fired for “ failure to provide employment
eligibility”. I was shocked to find an article on what [ was going through and with that
article were other story of people who are US citizens going through the exact same thing!
was not alone and now [ knew there was a number that I could call to share my story and I
did.

In the month of December I contacted the National Immigration Law Center and they
were ready to help free of charge. They did everything in their power to get me the answer
that I was looking for. As it turns out, the employer had placed two spaces after my last
name which prompted and SSA tentative nonconfirmation (TNC). The employer had given
me the TNC instead of the referral notice to take back to the SSA. SSA, seeing that [ had
brought the TNC, immediately thought that this was a case of employment identity theft
and pointed me in the direction of the credit bureau. 1 then contacted the company that
was monitoring my credit and they did an extensive investigation which came of nothing.
Of course it came up nothing because the problem was at the employer and nowhere else.

Four months later in February 2011, I met with the employer and they claimed I could
come back to my position. However, after being out of work over 3 months, | have since
moved on to another company. Though my current position has significantly lower pay, I
realized that the money wasn’t what motivates me. This employer didn’t put me through
the E-Verify rollercoaster ride, so I decided to stay with my new job. I would like to take
this time out to thank the NILC for all of their time, patience, and hard work. For | know
without them I probably would have never known that there was an answer to my
problem.

Ms. LOFGREN. But I would note that your report in December in-
dicates that Privacy Act requests take an average of 104 days for
a response to determine inaccuracies. Can you talk about the chal-
lenges that workers like Jessica face and what procedures are in
place when an American citizen loses her job, is fired because of
a mistake?

Mr. STANA. Yes. That is sort of a story behind the numbers, if
you will. If you look at the gross statistics, 98 percent are work-
authorized. There is no problem. Of the ones who are not work-au-
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thorized, another maybe .3 percent, say a third of a percent, even-
tually are work-authorized through their queries. But there are
some. Either the employer doesn’t tell them that they have a TNC,
or they have a TNC and somehow they can’t get it resolved in 10
days or they can’t get to an office in 10 days, and they receive a
final notification through the system and they don’t get a chance
to. Oftentimes an employee does not know where the source of the
discrepancy is, whether it is in the SSA data set or if it is in a DHS
database. That is where the 104 days comes in.

I also would note that when a final nonconfirmation comes in,
there is no right of appeal, and that is what may have happened
in that particular instance.

So there are issues that would have to be worked out if this were
to be made mandatory or somehow had broader application. That
doesn’t mean that the system doesn’t work for most people. It is
just trying to make sure that these kinds of cases can be resolved
to a satisfactory outcome.

Ms. LOFGREN. Well, if you think about—just extrapolating, if we
were to make this mandatory across the entire American work-
force, let’s say we are successful in getting it down to 1 percent.
We are not there yet. That is a million Americans that could be
fired or not get a job because of an error rate.

Mr. STANA. And that is why, we recommended—and as Ms.
Bertucci said, they accepted that recommendation—that USCIS
find a way to make it easier to find the source of the error so that
you identify those who are work-authorized, whether they are legal
permanent residents with an EAD or they are U.S. citizens, to
make sure that they can get a fair shake out of the system and
that the system does what it is designed to do, check on work au-
thorizations.

Ms. LOFGREN. I see my time has expired. Mr. Chairman, thank
you for yielding to me.

Mr. GALLEGLY. I thank the gentlelady for being conscious of the
light. She used to do that to me. [Laughter.]

At this time, I would yield to my friend from Texas, Louie
Gohmert, for 5 minutes.

Mr. GOHMERT. Thank you, Mr. Chairman.

You know, one of the things that really has helped has been, as
employers have signed on to use E-Verify—and obviously, you have
talked about some of the strengths and weaknesses. But there
seems to be a continuing lack of knowledge in the public sector
about E-Verify, and it seems like awareness and outreach seem to
be the Obama administration’s approach to getting people to sign
on. And I have concerns about that.

What plans specifically does this Administration have for push-
ing people to utilize E-Verify so that we can have people legally
here in jobs that should be used by Americans without regard to
race, creed, color, or national origin, any of that, but just that they
are legally here? Hopefully there is more than just hoping people
notice it on the news and decide, oh, that sounds like a good thing.

Ms. BERTUCCI. Sir, at this time, we are using outreach to get to
E-Verify.

Mr. GOHMERT. And it is a lovely word, but what does that mean?
“Outreach” Somebody stuck out their arm over at the——
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Ms. BERTUCCI. No. No, sir. We have had 400 different events
that we—we do webinars. We reach out to the HR communities,
the large associations, national conferences. With the Small Busi-
ness Administration, we are going throughout the country in dif-
ferent regions. We have done a number of things in the State of
Florida, for instance. But we are reaching out to the larger con-
glomerates or groups or organizations that represent various sec-
tors to include even the agriculture sector of the economy. So we
are doing that kind of outreach.

Having said that, we agree with you. We did have an evaluation,
an independent evaluation, of the nonuse of the system trying to
figure out what we could do better. And most of those people said
they are not using it. It was 500 participants in that survey. Most
of them did say they are not using it because they were never even
aware of it. So we have invested in a marketing campaign to try
to get certain segments of the economy in high population areas
and so on. But that is the kind of outreach we are doing. We are,
in fact, out there on the road and offering it in that way.

Mr. GOHMERT. And that sounds nice. And I know if you have got
400 of these seminars, webinars planned, that will be helpful, but
from my perspective in the last 2 years, I have noticed that if it
is things that are really important to this Administration, whether
it is Obamacare, whether it is cap and trade, whatever it is, there
seems to be a whole lot of other things this Administration does,
whether it is carrots or sticks, some might say the Chicago way of
approaching getting more people on board.

And T am just wondering if this is really that—I get the impres-
sion from your written testimony—I was here late, but from your
written testimony, you see that is as a very effective tool. I do too.
But it just seems like if the Administration itself were really on
board, there would be some carrots and sticks to drive employers
to this so that we have people legally here that are actually in
those jobs in this time of high unemployment and it takes care of
a lot of other problems we have from people illegally here taking
jobs away from Americans, people that are supposed to be here.

Has there been any discussion with the White House about an
approach that would provide real carrot and sticks instead of just
the awareness program?

Ms. BErTUCCI. Not at this program level. The Secretary has said
that she is absolutely supportive of this program and wants to
build a culture of compliance with employers.

Mr. GOHMERT. But you understand.

Ms. Bertucct. I understand.

Mr. GOHMERT. I mean, I have been here 6 years and I have
picked up on—unlike when I was on the bench, people said what
they meant, a lot of times when people say, yes, we are having
meetings about it, it means this is going nowhere. And so I would
encourage you, as my time is running out, please push and insist
for more than just awareness campaigns. I mean, the Bush cam-
paign had awareness campaigns. The President was very vocal in
supporting it. But still, we got too many employers that have never
heard of it and are not driven to go there.

But I thank you for your time.

Ms. BErRTUCCI. Thank you, sir.
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Mr. GOHMERT. I yield back.

Mr. GALLEGLY. The gentleman, the full Committee Ranking
Member, Mr. Conyers?

Mr. CoNYERS. Thank you, Mr. Chairman.

I want to commend Ms. Bertucci for her candor in conceding that
this is still in the developmental stage and that there are things
we have got to fix.

And I wanted to commend Mr. Stana for talking about employer
complicity in the immigrant labor getting around hiding the fact
that they are immigrant labor. And I thank you for that part of our
discussion.

With Judge Gohmert, I agree with you. I think that the Adminis-
tration may not be as fully behind this as their press releases
might say.

Mr. GOHMERT. Would the gentleman yield momentarily? And I
am not meaning to pick on this Administration because it is fol-
lowing up E-Verify from the last one, and I would acknowledge
that as well.

Mr. CONYERS. But let’s face it. Out of the first hearing on this
subject and even this one, would it be unfair for impartial wit-
nesses to come to the conclusion that a number of us here on the
Committee have that E-Verify just isn’t right now ready for prime
time? I mean, how on earth can we talk about the Administration
making this mandatory on every employer in the United States of
America and we haven’t any evidence of how it is really working?
That is what you have told us here, Ms. Bertucci, this morning.

Why don’t we slow down a bit and get some actual working evi-
dence or get some more rigorous proof that this is working?

I liked the slide show this morning. I couldn’t see anything be-
cause I don’t have my glasses on. But I guess it was very impres-
sive. People were nodding and so forth.

But look, with all the things we have to do, what is the big rush?
Now, between both you experts, nobody has talked about the re-
form that is necessary in addition to the enforcement. You keep
talking enforcement, enforcement, enforcement.

Have you ever heard of the labor movement’s comprehensive im-
migration reform package that they put out in April 2009? Can I
send it down for you to take a look at it?

Ms. BERTUCCI. Sure.

Mr. CoNYERS. Okay. Take it down.

And if you say you haven’t, I won’t be surprised and I won’t hold
it against you.

Neither of you mentioned anything about the reform part that I
have been harping on all morning here. Don’t you see that just en-
forcement alone, even if it were flawless—let’s assume E-Verify
worked. It still wouldn’t change anything. So what is so complex
about that? What do you have say about that, Stana?

Mr. STANA. Well, I would say this. The subject of our report was
the E-Verify system, what is working, what is not. And I guess our
answer would be there is some good news and there is some not-
so-good news. This is a tool that employers can use, obviously, to
determine whether the employer or the employee and they them-
selves, by extension, are in compliance with immigration law.
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Now, the extent that you make that mandatory for all employees,
or for certain sectors of the economy or a certain business size, that
is a public policy decision. That is not really our decision to make.
What we are trying to do, I think, is to give you some information
and analysis that will help you make that decision.

Mr. CONYERS. And we are grateful for that, and I am glad that
you didn’t come here this morning to tell us that we ought to make
it mandatory. I am glad to hear it.

Now, Chairman Gallegly himself, because of what happened with
the other body, isn’t that thrilled with—I mean, they didn’t fix it
in the right way. We have still got our work cut out for him, and
I appreciate him pointing that out as well.

Well, my time is up. Thanks a lot.

Mr. GALLEGLY. I thank the gentleman.

Mr. Ross?

Mr. Ross. Thank you, Mr. Chairman.

Ms. Bertucci, I am from Polk County, Florida which, growing up
there, was known as the citrus capital of the world, and being very
cognizant of that, I understand the labor needs that we have there.
In fact, we have to rely significantly on immigrant labor. But we
also find with some of our growers and our harvesters and other
producers in that industry that Government programs like the H2A
program with an adverse wage rate is a disincentive to hire
through an H2A program or any other Government program.

And now, as we look at the E-Verify program—and you men-
tioned earlier that you had made some strides, I guess, in the State
of Florida with E-Verify. Could you just tell me what you meant
by that?

Ms. BErTUCCI. I was responding to outreach. We have gone into
various States to outreach to those communities. That is what I
was talking about.

Mr. Ross. Have you seen an expansion of the use of E-Verify in
the State of Florida?

Ms. BERTUCCI. Yes.

Mr. Ross. Significantly?

Ms. BERTUCCI. I cannot—yes, we have but I don’t know as sig-
nificant as compared to other States.

Mr. Ross. I am a strong proponent of E-Verify, and I think it is
something that we ought to enhance, expand, and use more effi-
ciently. But again, when I look back at my growers and my har-
vesters, I ask the question, what incentive—and I think this is
what Judge Gohmert was talking about—what incentive is there
for an employer? Is there a safe harbor that when they know-
ingly—or unknowingly hire somebody who is not appropriate, is
there a safe harbor to prevent him from immunity?

Ms. BERTUCCI. Well, without getting into the criminal prosecu-
tion area because I am not a lawyer and I am not on the ICE side
of the house, having said that, I believe as the statute is written,
it allows some recognition of the fact that the employer is trying
to do the right thing by participating in the program. You know,
obviously, if there is a really bad actor or an egregious employer
that for some reason is breaking the law, I would assume that a
prosecution and/or investigator would look at that.
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Having said that, the presumption is the employer is trying to
do the right thing by participating in this program, and that is al-
ways our assumption going in on the voluntary program.

Mr. Ross. And I think anything that we can do to incentivize
their participation is going to be good.

Ms. BERTUCCI. Yes, and it’s a tool. It is a tool for them to help
comply with the law.

Mr. Ross. Exactly.

Now, Mr. Stana, you commented in your report page 6 that there
are limited resources being put toward enforcement of employer
compliance. What additional resources would you say that DHS
may need in order to accomplish the adequate enforcement?

Mr. STANA. You know, I don’t have a figure for you. I know this
has been a longstanding problem with the old I-9 process as well.
I think prior immigration reform legislation put the increases to
ICE in the thousands, not in the tens or hundreds.

I would like to make one comment on what Ms. Bertucci said
about not being a safe harbor because I think it is an important
point.

Mr. Ross. Yes, sir.

Mr. STANA. Employers should not read participation in E-Verify
as inoculating themselves.

Mr. Ross. Right.

Mr. STANA. What E-Verify does is it creates a record that they
submitted a name and they got a response. They had to look at a
photo, through the matching tool and they said that the person was
who was in front of them. So it creates a record. If there is any
worksite action, you know, they may get some accommodation be-
cause they are a voluntary participant, but they are by no means
inoculated if the record shows that this person had a good idea, by
virtue of the information that E-Verify provided, that the person
before them was work-authorized or not. And that gets to the point
that I raised with Ranking Member Conyers that all too often em-
ployers have been found to be complicit in these things.

We went to Colorado, North Carolina, and Arizona and talked
with workers and with business owners on their experience with
this, and we heard the same thing, that it is a tool, it has some
flaws, it had some really good things, and they liked it for various
reasons. But there are definitely mixed views on it.

Mr. Ross. Going back to the additional resources that you ref-
erenced in your report, have you made any requests on this Admin-
istration for those resources?

Mr. STANA. You mean, how many more it would take?

Mr. Ross. Yes. How many more it would take or what additional
resources? When you referenced that you have limited authority to
impose penalties, that you would need additional resources in order
to achieve the adequate enforcement, have you made any requests
on the current Administration for additional resources, whatever
those

Mr. STANA. No. Being from GAO, that wouldn’t be in our baili-
wick. That would be up to ICE and, by extension, DHS to ask for
those resources.
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Mr. Ross. Would you have any recommendation as to what those
resources would be or should be to additionally allow them to do
their enforcement?

Mr. STANA. You know, we would have to—actually that is the
Administration’s responsibility, to identify the resources they need,
not us.

Mr. Ross. But you acknowledge that they don’t have adequate
resources.

Mr. STANA. They don’t have the resources now to enforce the——

Mr. Ross. Fulfill their enforcement obligations.

Mr. STANA [continuing]. To enforce the I-9 system, let alone the
E-Verify system.

Mr. Ross. Thank you. I yield back.

Mr. GALLEGLY. Mr. Pierluisi?

Mr. PierLUISI. Thank you, Mr. Chairman.

Sitting here today, I have to admit that I am troubled. I am trou-
bled about the possibility of expanding or, even worse, making
mandatory this E-Verify program, and I will explain why. It is sim-
ple.

I have two concerns. The first one, what are we doing with the
8 million estimated undocumented workers out there? Does any-
body think that just by expanding this that these workers will dis-
appear? All of them want to make a living and you cannot blame
them for that. And they will find a way one way or the other. There
is an underground economy, and we don’t want to spur it or to en-
courage it more than it already is existing. And the problem with
expanding E-Verify without also dealing with the immigration laws
as a whole on a comprehensive basis is that this is like a band aid.
It is one thing to have a voluntary program like this to allow em-
ployers to—to assist employers in verifying the documents of their
workers. That is fine. But it is another to simply pretend that by
making it mandatory, all of sudden 8 million people out there
working will disappear as if this were magic.

I noticed that in the statement made by Director Bertucci, she
says that she hopes that any changes to the E-Verify program—I
quote—will be considered as a part of comprehensive reform to our
immigration laws. So the first question I have is, do you agree with
the premise of my concern that just dealing with this on its own
is not going to solve the immigration issue our Nation faces?

Ms. BERTUCCI. Sir, I think that is the public policy decision that
I would defer to the Department to respond to.

Mr. PiERLUISL Is it your hope that we deal with this issue on a
comprehensive basis?

Ms. BERTUCCI. I don’t get to hope in this job. [Laughter.]

Mr. PiErRLUISI. I see. But did I quote your statement correctly?

Ms. BERTUCCI. The Administration stands behind comprehensive
immigration reform.

Mr. PiERLUISL I like hearing that. Okay.

Another concern I have is that by your own admission there are
errors. Errors are being made as this program is implemented.
There has been misuse by the employers as this program happens.
At one point today, I think you even said that you have been—not
you personally, but the center has been clumsy in trying to monitor
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the employers’ compliance. And I even noticed that the Chairman
is not happy with the compliance efforts on your part.

And let me add one that hasn’t been talked about here which is
discrimination. I saw that there is a 20 times higher chance to
have an error when the individual involved is foreign-born. If some-
body comes from abroad—and I got this figure from—let me tell
you this figure because I see that your—Westat is my source for
this. It has done a study and they determined that there is a 20
times higher chance that if you are born abroad, then there could
be a problem. You could be legally in this country. You could be
even documented. And the Ranking Member of this Subcommittee
already pointed out to a particular case.

So that is my second question. What are you doing? Are you
ready like our Ranking Member of the full Committee said? Are
you ready to really expand this like some people are proposing?

Ms. BERTUCCI. Sir, first of all, the system can handle up to 60
million queries. We know that. We know today—during last year
we handled 16 million, and our accuracy rate in that Westat study
was 96 percent.

Having said that, it also acknowledges what GAO found, and we
have undertaken a study. And what the name reference had to do
with is the type of things that Mr. Stana talked about. In the sys-
tems that are controlled by DHS to a great extent if their records—
not only DHS—well, other partners, but mostly DHS, I should say,
CBP, us, and so on. It depends on how names are entered into
records over a long period of time. That is when we may have pos-
sible problems with names.

Having said that, on contacting us, we are responding to those
now. Through the improvements we have made, people aren’t going
and being pushed off to, say, the Social Security Administration
where they have to show up. A great number of the people, if it
is a DHS record mismatch, are coming to us. We are responding
to those within 24 hours, and we are working with that person. No
one—no one—one person being fired wrongly is one too many peo-
ple. No one is being fired under those circumstances. We work with
the people, and we will gather the information.

It is difficult. We are working with old systems. We acknowledge
that, and those are some of the things we want to do to improve
and make sure that we are building up our status verifiers. We
have a group sitting in Buffalo. We are going to have another
group in Nebraska. We have them in Los Angeles and New York.
And their job is working everyday with people to ensure that the
records match, you know, if there was that kind of a mismatch
with names. And that is what is happening. And we have a study.
Another study we will get by the end of this fiscal year on essen-
tially those kinds of things, the difficulties with foreign names, for-
eign-born names, so that we can see what we can do to improve
the system.

Mr. Pi1ERLUISI. My time is up.

Mr. GALLEGLY. Thank you very much, Mr. Pierluisi.

Ted Poe?

Mr. PoE. Thank you, Mr. Chairman.

Thank you for being here, both of you.
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I am a believer, based on my background as a judge and the rule
of law, and America is the most generous Nation on earth as far
as allowing people to come here. We have an immigration policy
that is very liberal in coming here the right way. I believe basi-
cally, though, you come here legally or you don’t come. We all know
the reasons that people say why they come here. I do not believe
everybody that comes into the United States illegally is coming
here to do work Americans won’t do. I think that is just a fiction.
So if we are going to follow the rules and follow the law, then peo-
ple who are here illegally need to understand, whatever the polit-
ical correct term to call those folks, they are still here illegally, and
they need to come the right way.

E-Verify is a way to make sure that employers are hiring folks
that are legally here. It is a frustration for many employers to
make sure that they want to hire people that are here legally. And
I think the E-Verify is a way that helps out employers, but also fol-
lows the rule of law.

Ms. Bertucci, I was in Houston last week and talking to some of
your ICE agents about some of the issues that they face with the
tremendous influx of people and problems that they have, and I
just want to thank you for the work they are doing. I admire the
work that the agency and the division—district in the Houston
area is doing a good job.

How long has E-Verify been around?

Ms. BERTUCCI. The pilot began in 1997. The pilot began way
back as the basic pilot in 1997.

Mr. POE. 14 years. Is that right?

Ms. BERTUCCI. Yes.

Mr. PoE. 11 percent of the businesses use E-Verify. After 14
years, we still only have 11 percent. Can you help me out why that
1s? Do you know? I mean, why are so few—I mean, that is 11 per-
cent after so many years. It is going to take us—if we keep adding
10 percent in that length of time, it will be 150 years before we
have 100 percent. So why have so many been reluctant to use it?

Ms. BERTUCCI. I believe that the program’s growth has been in
the most recent years. When the program began, there were obvi-
ous challenges on the information technology front. We are growing
each and every year. We more than doubled during the last couple
fiscal years, and the program is voluntary. So that is how the
growth has been. But it has been a steady pace; on average 1,300
new employers sign MOU’s with us every single week. So we keep
on growing the program.

Mr. PoE. How many false positives do you get a year?

Ms. BerTUCCI. False positives.

Mr. PoOE. In other words, the system checks out so and so, and
it is not correct. And so this person may be an American citizen,
as Mr. Pierluisi was talking about earlier.

Ms. BerTUCCI. This is an opportunity to discuss the most often
talked about statistic in this program when people say we have a
54 percent error. That statistic came out of the Westat 2009 report.
That same report said the system is overall correct, accurate 96
percent of the time. That report looked at a smaller segment of the
population in the system. The Westat model found a 6.2 percent il-
legal or—I am sorry—unauthorized workforce in the country. It
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was very extensive statistics. My husband is the math major, not
me.

But having said that, they looked at that model and they applied
that model and they said we should have found 6.2 percent people
as unauthorized to work. We found 2.9 percent. That is where they
believe—but they did not look at the actual records. They just as-
sessed that figure based on a model.

Mr. POE. So your opinion—it is 2.9 percent—is a fair statement
or not?

Ms. BERTUCCI. No. I don’t know that we have a good number on
false accurate. The record from Westat was that that error rate at
that time related to a total of 4 percent run in 2009.

But since then, we have made improvements. And our most re-
cent 2010 numbers—and as Mr. Stana said, it may be an anomaly
because we have had the Federal contractors come on. But Mr.
Stana has recognized 5.4 percent decrease in our tentative noncon-
firmations, and we are now at a 1.7 percent initial mismatch. We
then find .3 percent of those people resolved, authorized to work,
and the other 1.4 percent found unauthorized.

Mr. PoOE. Last question, if I may, Mr. Chairman. Excuse me. I
am running out of time.

Ms. BERTUCCI. Okay.

Mr. POE. You are a potential employee. You go to business and
it comes up E-Verify is a false positive. It says you are here ille-
gally. What are my options as that worker?

Ms. BErTUCCI. As the worker?

Mr. POE. Yes. It comes up a false positive saying that I am ille-
gally in the country, and I am not.

Ms. BerTUCCI I think Ms. Lotspeich—you may have not been
here. So I apologize.

You have the right to contest that tentative nonconfirmation. At
that point, that case is held in abeyance. Within 8 Federal work
days you either visit the Social Security Administration or call us.
We work with you and we will hold that case open, if we are work-
ing with you, until such time we resolve that data mismatch.

Ms. LOFGREN. Would the gentleman yield?

Mr. POE. Yes.

Ms. LOFGREN. Because the GAO report actually indicates theo-
retically that is what is supposed to happen, but there are plenty
of times when the employee is never notified, in violation of what
is supposed to happen. And they can’t fix it and they get fired even
though they are an American. Isn’t that correct, Mr. Stana?

Mr. STANA. Yes. If I can straighten out the numbers a little bit
because I think there are a lot of numbers floating around here.

Of the 100 percent of people who go through the system, let’s say
97.5 percent, to round it out, are deemed work-authorized instanta-
neously. Of the ones who are not authorized instantaneously, about
.3 percent of them get it resolved within 48 hours or so. So you are
really dealing with maybe 2.3 to 2 percent of people who have this
problem. It is a problem.

Now, getting to your earlier question, you asked how many false
positives there are. These are false negatives that we are talking
about, people who are inappropriately told that they are not au-
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thorized to work and they may be. And that is the issue you are
talking about.

The false positives are at about 3-3.5 percent according to
Westat, which means an individual is not authorized to work but
somehow the system, either through identity theft or employer
compliance with the individual getting a job inappropriately, iden-
tifies the individual as authorized to work.

Now, when you throw around all these statistics, it is easy to get
lost in the numbers. But when you start matching the number sets
up—and it is hard to do because it is not exactly the same point
in time and it is not exactly the same data set—but you start get-
ting to the point where getting much further down on the false
negatives is going to be very difficult to do. It is important to do
it because you have people like you talked about, Ms. Lofgren, who
are getting a bad shake out of the system. So you don’t want to lose
that intent, but it is getting tough because you were ratcheting this
down into the below 2 percent range.

The false positives—I don’t know if we are ever going to get to-
tally on top of that without having a better way to address the re-
source and enforcement question. It is not a matter of when or
how. That is your call in what conjunction you do it. But that is
the landscape here.

Mr. GALLEGLY. I thank the witnesses today. This is going to be
an issue that we are going to be dealing with a great deal in this
Congress.

I would just like to close by trying to respond to my good friend—
and he truly is my good friend and my neighbor for many years—
the Ranking Member, Mr. Conyers, and his statement “why rush?”

I would just like to answer that by saying that this issue didn’t
start yesterday or day before yesterday. In fact, after IRCA in
1986, we thought this problem was going to be solved because we
had a one-time amnesty—I guess that was the 1986 version of com-
prehensive immigration reform—and that this problem would go
away because we would have an enforcement mechanism. We never
enforced.

Then we fast forward to 1996. That is still 14 years ago, and that
is when we came up with this new concept of e-verification. Now,
14 years have passed, and I have been working on it for 14 years.
So I don’t think that I have really been rushing to it. But if there
was ever a need to do something quickly when we have 14 million
Americans that aren’t working today, I think that they deserve to
be put at the front of the line.

And I hope we can all work together. John, you are my friend
and I know we can work together and maybe differ without being
personal about it. I respect your friendship.

And with that, we will adjourn the meeting. Thank you.

[Whereupon, at 11:30 a.m., the Subcommittee was adjourned.]
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APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

LETTER FROM LYNN SHOTWELL, EXECUTIVE DIRECTOR,
AMERICAN COUNCIL ON INTERNATIONAL PERSONNEL

M"J‘:” American Counddl on International Persormel Ativa

February 11,2011

Hon. Elton Gallegly

Chairman, Housc Subcommitiee on
Immigration Policy and Enforcement
2138 Rayburn House Office Building
Washington, DC 20515

Dear Chairman Gatlegly:

On hehalf of the American Council on International Personnel (ACTP), { thank you for
holding the hearing on February 10, 2011 entitled, “E-Verify - Preserving Jobs for
American Workers,” and for highlighting the need to improve E-Verify as an
employment authorization tool. ACIP believes that a reliable, efficient and secure
electronic employment eligibility verification system is central to bipartisan immigration
reform.

ACITP is the leading trade association that advocates for sound business immigration
policy. Our members consist of over 220 of America’s largest companies, universitics
and non-profit rescarch institutions. ACIP works dircetly with the in-house human
resource and legal professionals responsible for establishing and maintaining compliant
verification systems that cover mitlions of new hires per year. Our members support a
strict but Fair enforcement of immigration laws at the worksite, and expect an accurate
and reliable verification system that we can trust to help us maintain a legal and
productive workforce. ACIP has long supported modifications to the current process
which make it easier for employers to comply, including electronic systems, secure
identification and biometries.

ACIP has closely followed E-Verify’s evolution from the telephone-based Basic Pilot
program to today’s internet-based system. Many ACIP members have enrolled in E-
Verify over the past several years and we applaud USCIS for its efforts to adapt E-Verify
to many different hiring situations. We belicve, however, that several significant issues
must be resolved before Congress mandates universal participation in E-Verify.

First, we echo the concern raised by the U.S. Government Accountability Office (GAO)
that E-Verity is vulnerable to identity theft. For this reason, ACIP supports an optional
biometric pilot program that will provide more certainty to employers and not leave them
vulnerable to sanctions or losing their workforce through no fault of their own, Such a
system would provide an easy “yes/no” to whether a worker is who he claims to be and
whether he is authorized to work. Further, by removing subjective scrutiny of documents
from the process, discrimination becomes less of a concern,

Sccond, E-Verify is still not casily adaptable to all hiring situations and basic questions
about how electronic verification should be handled in certain corporate mergers and
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acquisitions remain unanswered. Attention to these and other details will be critical to
successful expansion of E-Verify.

‘Third, employers should be offered a fully-electronic employment verification system.
The current system, which requires both a paper-based Form 1-9 and the online E-Verify
check, is redundant, expensive and burdensome. This system also leaves good faith
employers vulnerable to fines for paperwork errors even where they have no
unauthorized workers.

Fourth, any expansion of E-Verify must be accompanied by federal preemption of the
growing patchwork of stare and local employment verification laws, as well as consistent
enforcement of federal laws. Employers with multiple focations are increasingly
confronted with inconsistent requirements and enforcement that makes it difficult to
implement and maintain compliant systems. E-Verify participation should provide a safe
harbor for good faith employers and not extend liability to the employees of
subcontractors.

Finally, whether implementing a biometric-based pilot system, or simply expanding
E-Verify, a qualified entity with the necessary expertise should set benchmarks for
progress and evaluate the system’s readiness before mandating universal participation.
Congress must also address how to pay for such a mandate.

ACTP members work hard to comply with existing immigration laws and are prepared to
be partners with the fcderal government in this process. Effective enforcement is only
possible if it is based on trust, and built upon a system that provides employers with

certainty. ACIP thanks the Subcommittee for holding this hearing and asks the
Subcommittee to consider our recommendations to improve E-Verify.

Respeetfully submitted,

Shdwirt

&

Lynn Shotwell
Executive Director

cc: Hon. Zoc Lofgren
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MATERIAL SUBMITTED BY THE MIGRATION PoLICY INSTITUTE (MPI)
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