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CONSTITUTIONALITY OF THE
INDIVIDUAL MANDATE

WEDNESDAY, FEBRUARY 16, 2011

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to call, at 9:35 a.m., in room 2141,
Rayburn House Office Building, the Honorable Lamar Smith
(Chairman of the Committee) presiding.

Present: Representatives Smith, Sensenbrenner, Coble, Gallegly,
Goodlatte, Lungren, Chabot, Issa, Pence, Forbes, King, Franks,
Gohmert, Poe, Chaffetz, Reed, Griffin, Marino, Gowdy, Ross,
Adams, Quayle, Conyers, Nadler, Scott, Watt, Lofgren, Jackson
Lee, Waters, Cohen, Johnson, Quigley, Chu, Deutch, and Wasser-
man Schultz.

Staff Present: (Majority) Allison Halataei, Deputy Chief of Staff/
Parliamentarian; Zachary Somers, Counsel; and Heather Sawyer,
Minority Counsel.

Mr. SMITH. The Judiciary Committee will come to order. Without
objection, the Chair is authorized to declare recesses of the Com-
mittee at any time. We welcome our panelists today as well as all
Members who are present in the room. I am going to recognize my-
self for an opening statement, and then recognize the Ranking
Member for his opening statement.

As the Framers of the Constitution understood, Congress has an
independent duty to examine the constitutionality of the legislation
it considers. Ideally, we should assess the constitutionality of legis-
lation before it becomes law. However, given the unprecedented na-
ture of the health care law’s individual mandate, it is important
that we examine its constitutionality then though it has already
been enacted.

The individual mandate, which requires all Americans to pur-
chase health insurance, is the foundation of the new health care
law. It is also, in my judgment, unprecedented. Twenty-seven
States are now challenging the constitutionality of the new law.
Two Federal district court judges have ruled that the individual
mandate is unconstitutional, two have determined that it is not.
Ultimately, it will, of course, be decided by the Supreme Court.

The individual mandate requires Americans to purchase health
insurance from a private company. It does not matter whether they
want health insurance or can even afford it. Under this law, Ameri-
cans must either obtain insurance or pay a penalty. But the Con-
stitution, which creates a Federal Government of limited, enumer-
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ated powers, does not necessarily allow Congress to require individ-
uals to purchase any good or service including health insurance.

As Judge Vinson observed in his opinion in the Florida case de-
claring the health care law unconstitutional, “it is difficult to imag-
ine that a Nation which began, at least in part, as a result of oppo-
sition to a British mandate imposing a nominal tax on all tea sold
in America, would have set out to create a government with the
power to force people to buy tea in the first place.”

The Obama administration argues that the individual mandate
is either a law that is necessary and proper for the regulation of
interstate commerce or, alternatively, that the mandate is constitu-
tional because it is a tax.

The Administration’s arguments are supported by neither the
original meaning of the Constitution nor Supreme Court precedent.

The Constitution gives Congress the authority to regulate eco-
nomic activity, which includes everything from growing wheat to
managing a restaurant to running a Fortune 500 company. But the
current health care law wrongly assumes that Congress can also
regulate economic inactivity. Neither the Constitution nor the Su-
preme Court has ever given Congress that authority.

There is a difference between regulating economic activity that
is ongoing and forcing Americans to engage in an economic activity,
in this case, purchasing health insurance. Part of a free society
means the freedom to choose not to do something. Never before in
America’s history has Congress required people to purchase a good
or service simply because they live in the United States, at least
not until now.

If the commerce clause allowed Congress to regulate inactivity,
Congress could force Americans to buy anything that might con-
ceivably affect commerce in some way. If the housing sector were
struggling, Congress could force renters to purchase a house. If the
auto industry is on the verge of collapse, Congress could force indi-
viduals who take public transportation to purchase a car, or if fall-
ing citrus prices were driving farmers into bankruptcy, Congress
could force consumers to purchase oranges.

The Administration asserts that the decision not to purchase
health insurance is unique because if Americans don’t purchase
health insurance, the cost of their health care shifted to the govern-
ment. But the same can be said of every other type of insurance
that people choose not to purchase. There is no end to the number
of commercial transactions Americans could be forced into if the
commerce clause were as broad as the Obama administration ar-
gues.

Because the Administration’s commerce clause argument is with-
out legal precedent the Administration has argued that the indi-
vidual mandate is authorized by Congress’ power to tax. This argu-
ment, however, is an unpersuasive revisionist justification for the
mandate that was not raised until the mandate was challenged in
court.

The health care law explicitly calls the penalty imposed on those
who fail to purchase insurance a penalty not a tax. As President
Obama stated, the mandate is “absolutely not a tax” and “nobody
considers it a tax increase.” Additionally the mandate’s penalty is
not listed with the provisions of the health care law intended to
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raise revenue for the government. And the IRS is prohibited from
seeking the same types of punishment for failure to pay the pen-
alty as it does for failure to pay taxes.

The arguments in favor of the constitutionality of the individual
mandate are unconvincing and, if accepted, would give the Federal
Government almost unlimited power over Americans’ lives. In my
opinion, the individual mandate is both unprecedented and uncon-
stitutional. We should question any law that appears to violate the
Constitution and common sense.

[The prepared statement of Mr. Smith follows:]
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Statement of Judiciary Committee Ranking Member Lamar Smith
Hearing on the “Constitutionality of the Individual Mandate”

Chairman Smith: As the Framers of the Constitution understood, Congress has an independent
duty to examine the constitutionality of the legislation it considers.

Ideally, we should assess the constitutionality of legislation before it becomes law. However,
given the unprecedented nature of the health care law’s individual mandate, it is important that
we examine its constitutionality even though it has already been enacted.

The individual mandate--which requires all Americans to purchase health insurance—is the
foundation of the new health care law. It is also unprecedented.

Twenty-seven states are now challenging the constitutionality of the health care law. Two
federal district court judges have ruled that the individual mandate is unconstitutional; two have
determined that it is not. Ultimately, it will be decided by the Supreme Court.

The individual mandate requires Americans to purchase health insurance from a private
company. It does not matter whether they want health insurance or can even afford it. Under
this law, Americans must either obtain insurance or pay a penalty.

But the Constitution, which creates a federal government of limnited, enumerated powers, does
not necessarily allow Congress to require individuals to purchase any good or service, including
health insurance.

As Judge Vinson observed in his opinion in the Florida case declaring the health care law
unconstitutional:

“Tt is difficult to imagine that a nation which began, at least in part, as the result of
opposition to a British mandate . . . imposing a nominal tax on all tea sold in
America would have set out to create a government with the power to force
people to buy tea in the first place.” .

The Obama administration argues that the individual mandate is either a law that is necessary
and proper for the regulation of interstate commerce or, alternatively, that the mandate is
constitutional because it is a tax. The Administration’s arguments are supported by neither the
original meaning of the Constitution nor Supreme Court precedent.

The Constitution gives Congress the autherity to regulate economic activity, which includes
everything from growing wheat to managing a restaurant to running a Fortune 500 company.
But the current health care law wrongly assumes that Congress can also regulate economic
inactivity.



Neither the Constitution nor the Supreme Court have ever given Congress that authority.

There is a difference between regulating economic activity that is ongoing and forcing
Americans to engage in an economic activity, in this case purchasing health insurance.

Part of a free society means the freedom to choose not do something, Never before in America’s
history has Congress required people to purchase a good or service simply because they live in
the United States, until now.

If the Commerce Clause allowed Congress to regulate inactivity, Congress could force
Americans to buy anything that might conceivably affect commerce in some way.

If the housing sector was struggling, Congress could force renters to purchase a house. If the
auto industry was on the verge of collapse, Congress could force individuals who take public
transportation to purchase a car. Or, if falling citrus prices were driving farmers into bankruptey,
Congress could force consumers to purchase oranges.

The Administration asserts that the decision not to purchase health insurance is unique, because
if Americans don’t purchase health insurance the cost of their health care is shifted to the
government. But the same can be said of every other type of insurance that people choose not to
purchase.

There is no end to the number of commereial transactions Americans could be forced into if the
Commerce Clause were as broad as the Obama administration argues.

Because the Administration’s Commerce Clause argument is without legal precedent, the
Administration has argued that the individual mandate is authorized by Congress’s power to tax.
This argument, however, is an unpersuasive, revisionist justification for the mandate that was not
raised until the mandate was challenged in court.

The health care law explicitly calls the penalty imposed on those who fail to purchase insurance
a “penalty”—not a {ax. ‘As President Obama stated, the mandate is “absolutety not a tax” and
“nobody considers [it] a tax increase.”

Additionally, the mandate’s penalty is not listed with the provisions of the health care law
intended to raise revenue for the government. And the IRS is prohibited from seeking the same
types of punishment for failure to pay the penalty as it does for failure to pay taxes.

The arguments in favor of the constitutionality of the individual mandate are unconvincing and,
if accepted, would give the federal government almost unlimited power over Americans’ lives.

In.my opinion, the individual mandate is both unprecedented and unconstitutional. We should
question any law that appears to violate the Constitution and common sense.

Mr. SmiTH. That concludes my opening statement. I am very
pleased to recognize the Ranking Member the gentleman from
Michigan, Mr. Conyers, for his opening statement.
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Mr. CoNYERS. Thank you very much, Chairman Smith. Good
morning, Members of the Committee and distinguished witnesses
present. We are here today to have a hearing on the constitu-
tionality of the individual mandate. You will note that the term in-
dividual mandate does not appear anywhere in the bill that is
being claimed to have an unconstitutional provision.

The Affordable Care Act includes the term minimum coverage re-
quirement in the bill. There is nothing—the term “individual man-
date” does not appear.

Now, I enjoyed our first reading of the Constitution on the floor
in the Congress in all of my career here. I hope somebody got more
out of it than I did, because reading the Constitution and under-
standing the Constitution are two different things. I think you
could be in about the sixth or seventh grade and you can read
clearly enough to read the Constitution. It does not comport with
your understanding of the Constitution. And that is why Chairman
Smith and I have talked about evening classes, informal sessions
with our colleagues here to talk with experts about certain provi-
sions of the law of the Supreme Court decisions and the Constitu-
tion itself, and I encourage our reading and negotiations on that.

Now, as a universal single-payer health care advocate, I was not
enthusiastic about all of the benefits that accrued to the insurance
industry under the Affordable Care Act. I supported it neverthe-
less. And I assume because of that support the insurance industry
itself supports this so-called individual mandate. I wonder how
they feel about this assault on that portion of the law.

Fortunately, the Chairman and his Committee did not say that
consequently that voids the whole Act itself. I hope he didn’t say
that. I didn’t interpret him to say that and he doesn’t say that.

And so I am struck by the partisan nature of the discussion that
is going on this morning here about constitutionality because you
see many years ago, my colleagues in the other body, Senators
Orrin Hatch and Senator Charles Grassley, along with 18 other Re-
publican colleagues, included the notion of an individual mandate
in their health care bill of 1993. And I hope someone asks me to
prove that because my staff has researched this.

Now, in addition to that, we have other supporters on the con-
stitutional question who are not Democrats. Former Massachusetts
Governor Mitt Romney featured an individual mandate as part of
his successful health care reform law in Massachusetts where it
helped reduce insurance premiums by 40 percent while the na-
tional average has increased 14 percent.

Given this demonstrated success and the need to solve our na-
tional health care crisis, one would hope that my friends on the
other side of the aisle would continue to embrace the idea that has
been brought forth by Republicans at a earlier period of time. But
unfortunately, they have taken a different course and are now sug-
gesting that the individual mandate is unconstitutional.

Now I would like to cite the Constitution. Congress has the clear
power under article 1, section 8, clause 3 of the Constitution, which
gives us the authority to regulate commerce between the States.
And further, that power is augmented by article 1, section 8, clause
18, which grants us discretion to choose the “necessary and proper”
means of achieving our legitimate regulatory goals. And if I could
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just begin my conclusion by explaining briefly why our authority
here is really beyond question. And I suppose that this hearing
today may conclusively determine that.

First, the core argument that is put forward by my friends is
that this regulates inactivity. Now what in the world does that
mean, to regulate inactivity? It requires us to accept what really
amounts to a complete fiction because we all participate in the
health care market. That is one statement I can make. Everybody
from the time they are born until the time we leave this planet will
participate in the health care market one way or the other. No one
can claim that they will never get ill or get injured or get sick. We
even promise emergency care for all who need it. As a matter of
fact, we passed a law to say that emergency rooms must take in
people who are ill and don’t have any insurance and don’t have any
Visilzl)le means to pay for the health care that they seek at a hos-
pital.

The cost of uncompensated care in this country last year was $43
billion. And those costs, of course, are shifted to other Americans
who pay higher taxes and increased fees for medical care and in-
surance premiums. The individual mandate recognizes the reality
that we are all active in the health care market and regulates how
and when we pay for our health care. Doing so is uncontrovertibly
within the scope of congressional power.

Now while some of my colleagues may think talking about inac-
tivity is an argument, I would counter with the statement of former
solicitor general Charles Fried, a Reagan appointee, who said that
in any event, it is irrelevant as a matter of law. Solicitor General
Fried is not a partisan supporter of the Affordable Care Act. But
he is a staunch defender of the Constitution, and in his view, the
individual mandate is fully constitutional because Congress un-
questionably has the power to regulate the interstate health and
insurance markets and the discretion to choose the necessary and
proper means of doing so.

Solicitor General Fried has testified in the other body, and I
would ask unanimous consent to enter his statement into the
record.

Mr. SMITH. Without objection.

Mr. CoNYERS. In conclusion, Chairman Smith and I thank you
for your generosity with the time. We have been hearing a lot
about individual liberty, the right to be let alone. But is it really?
For example, States can and do require citizens to purchase car in-
surance. You have to have insurance to drive a car. In Massachu-
setts, legislation signed by former Governor Romney obligates that
States’ residents to purchase health insurance.

There are many, many other laws that impose affirmative obliga-
tions on our citizenry. We must pay taxes. We must send our chil-
dren to school and vaccinate them, we must contribute to Medicare,
and to Social Security, just to name a few in the long list. So I am
pleased to be here today to join in this discussion with the Mem-
bers of the Committee.

And T thank the Chairman for his generous allowance of time.

Mr. SMITH. Thank you, Mr. Conyers.

Without objection, other Members’ statements will be made a
part of the record. We welcome our panelists today, and our first
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witness is going to be introduced by the gentleman from Virginia,
Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman, for holding this
hearing and affording me the opportunity to introduce our attorney
general, Congressman Forbes and Congressman Scott join me in
welcoming Ken Cuccinelli who was elected attorney general of Vir-
ginia on November 3, 2009, and was sworn into office on January
16, 2010.

In this position, he is responsible for overseeing the Office of the
Att%rney General and its more than 300 attorneys and support
staff.

Prior to this, Attorney General Cuccinelli served in the Senate of
Virginia from August 2002 to January 2010.

As a State senator and private attorney, Attorney General
Cuccinelli worked to improve all levels of the Commonwealth men-
tal health system, first serving as a court-appointed attorney for in-
dividuals in Virginia’s involuntary civil commitment process. After
joining the Senate in 2002, he passed legislation that has provided
for more humane treatment of the mentally ill and helped family
members better cope with treating their loved ones.

Best known nationally, however, for having brought the first law-
suit challenging the constitutionality of the individual mandate, a
challenge which was successful at the district level before Judge
Henry Hudson in the Eastern District of Virginia. That case is now
on appeal.

Mr. Chairman, it is my pleasure to welcome a great leader of the
Commonwealth of Virginia.

Mr. SMITH. Thank you, Mr. Goodlatte.

Our second witness is Walter Dellinger. Mr. Dellinger is the head
of appellate practice at O’Melveny & Myers and the Douglas Maggs
professor emeritus of law at Duke University Law School. Mr.
Dellinger served as assistant attorney general for the Office of
Legal Counsel from 1993 to 1996 and as acting solicitor general
from the 1996 1997 term of the U.S. Supreme Court.

By our joint reckoning, he is making perhaps his 30th appear-
ance before Congress as a witness today, 30th or 31st, something
like that.

Our final witness is Randy Barnett. Mr. Barnett is the Carmack
Waterhouse professor of legal theory at the Georgetown University
Law Center. He has served as a visiting professor at Northwestern
and Harvard Law School and was awarded a Guggenheim Fellow-
ship in Constitutional Studies and has authored over nine books
and over 100 articles and reviews.

Each of the witness’ statement will be made a part of the record.
We welcome you all and look forward to your 5 minutes’ worth of
a statement after which we will need to move on to the next wit-
ness.

We appreciate your presence and look forward to the testimony,
first of Attorney General of Virginia, Mr. Cuccinelli.

TESTIMONY OF THE HONORABLE KENNETH T. CUCCINELLI, II,
ATTORNEY GENERAL, VIRGINIA

Mr. CuccINELLI. Thank you, Mr. Chairman and Members of the
Committee. I will not repeat my written testimony. In my oral tes-
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timony, I would like to make three points to you all. The first is
that what the States are doing, and I will refer to the States ge-
nerically, there are dozens of cases running challenging the indi-
vidual mandate. My focus obviously being an Attorney General is
on the States’ cases. What the States are doing in challenging the
individual mandate and which ultimately will result in a request
to the Supreme Court to find that individual mandate unconstitu-
tional, is very modest from a legal perspective. We are not asking
the Supreme Court to change any law, to expand or contract any
of its precedent, simply to apply the existing law to deny the oppor-
tunity to the Federal Government to massively expand its power to
compel American citizens to act.

The other side, the Federal Government, requires to prevail an
expansion, as noted by the judges that have even rules in their
favor, an expansion of the commerce clause power which is already
vast, as it stands under Supreme Court precedent right now, the
Federal Government requires that to be expanded yet again, and
further, in order to prevail in this case.

It is the Federal Government that is asking for a dramatic
change to the law, not the States that are challenging the indi-
Vidlﬁal mandate. That is the first point I would like to leave you
with.

The second point is that this case, while it, of course, deals with
the legislation passed last year that the President signed March 23
last year relating to health insurance, health care and a variety of
other things, the litigation is not so much about health care as it
is about liberty. And the reason for that is that if the power that
the Federal Government, for the first time, is exercising in the leg-
islation passed last year is allowed to stand, then it can be applied
across the economy and across the lives of our citizens in ways that
are not part of the discussion now because they don’t have any-
thing to do with health care.

The Chairman referenced ordering people to buy a car, to eat as-
paragus or broccoli, the vegetable of discussion changes day to day,
those compulsions were addressed by judges in these cases, they
are very legitimate concerns, and until the United States can ar-
ticulate a constitutional boundary to the power that it proposes the
Federal Government has, it should lose in the Supreme Court be-
cause of the vast expansion of Federal power.

To give you one example, Professor Turley, here at George Wash-
ington University, I am sure some of you are familiar with him, in
his first op-ed after this case was filed, he noted that if the States
lose this case, it is the end of federalism as we have known it for
over 220 years, the end of federalism.

Federalism, of course, is intended, in part, to protect the liberty
of citizens ultimately by the tension established by the Federal and
State governments.

And I would submit to you that the States that are assaulting
the individual mandate in court are doing exactly what the Found-
ers expected us to do, and that is, to check Federal power when
they overstep the boundaries of the Constitution. That is exactly
what we are doing in this case.

My third point is more historical. Whenever we deal with a novel
question of constitutional law, and this is an unprecedented exer-
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cise of Federal power, and so the question that the court is dealing
with is novel, I would reference Mr. Conyers’ remarks about the in-
activity, activity distinction, that has never arisen before because
no case the Supreme Court has ever dealt with before has ever had
to consider it because Congress has never presumed to have the
power to compel Americans in the way done with the individual
mandate.

In that sort of a circumstance, we do look back to the founding
period. We look back to the writing of the commerce clause, and we
look back to the context in which it was written. What was the
problem they were trying to solve? And if you recall the colonial pe-
riod, during that time, the colonists engaged in boycotts of British
goods. This began in the 1760’s with the Stamp Act and the follow-
on Acts of taxation primarily, but it also included the Intolerable
Acts. And a Massachusetts convention in 1768 determined to boy-
cott British goods until the Stamp Act was lifted and the duties im-
posed by it were lifted.

Cross the water to Britain, King George III is furious about this.
In a mercantilist economic system, this hurts. Merchants are hurt-
ing, his shippers are hurting, and at that time, the solicitor general
and attorney general by tradition sat in the Parliament and the so-
licitor general was asked in Parliament if what the colonists were
doing was treason to boycott British goods. And the solicitor gen-
eral responded by saying that while the colonists have come up to
the line, they have come to within a hair’s breadth, they are within
the law to boycott British goods.

Now that didn’t sit well with a lot of the powers that be in Brit-
ain at the time. But the corollary of that is that they could not
compel colonists, subjects of the crown and parliament, to purchase
the goods of their choice. But we now have a President and had a
Congress that thinks that they can. Thank you, Mr. Chairman.

Mr. SmiTH. Thank you Mr. Cuccinelli.

[The prepared statement of Mr. Cuccinelli follows:]
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TESTIMONY OF KENNETH T. CUCCINELLIL, I,
ATTORNEY GENERAL OF VIRGINTA
House Judiciary Committee
February 16, 2011

Chairman Smith, Ranking Member Conyers, and distinguished members of the
Committee: Thank you for inviting me to testify today. I am Kenneth T. Cuccinelli, II,
and 1 currently serve as the Attorney General of the Commonwealth of Virginia. As you
know, the Commonwealth is engaged in litigation with the federal government over the
constitutionality of the Patient Protection and Affordable Care Act of 2010. 1 appreciate
this opportunity to discuss the arguments and ideas that underpin Virginia’s suit.

Despite all of the attention it has received, it should be noted that Virginia’s challenge to
the Patient Protection and Affordable Care Act is modest. We do not seek to overturn any
prior decisions of the United Sates Supreme Court or develop any new doctrine. Rather,
within the boundaries of constitutional text and precedent, we simply seek a
determination that, in passing the individual mandate and penalty as part of the Patient
Protection and Atffordable Care Act, Congress exceeded the powers granted it by the
Constitution.

Resolving such a suit is and has been one of the primary functions of the federal courts
since the inception of the nation. As Justice O’Connor noted in New York v. United
States, 505 U.S. 144, 155 (1992), a State which seeks the aid of the federal courts in
resolving competing claims of state and federal power acts in accordance with the
foundational and traditional function of those courts:

In 1788, in the course of explaining to the citizens of New York
why the recently drafted Constitution provided for federal courts,
Alexander Hamilton observed:  “The erection of a new
government, whatever care or wisdom may distinguish the work,
cannot fail to originate questions of intricacy and nicety; and these
may, in a particular manner, be expected to flow from the
establishment of a constitution founded upon the total or partial
incorporation of a number of distinct sovereignties.” The
Federalist No. 82, p. 491 (C. Rossiter ed. 1961). Hamilton’s
prediction has proved quite accurate. While no one disputes the
proposition that “the Constitution created a Federal Government of
limited powers,” Gregory v. Asheroft, 501 U.S. 452, 457, 115 L.
Ed. 2d 410, 111 S. Ct. 2395 (1991); and while the Tenth
Amendment makes explicit that “the powers not delegated to the
United States by the Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the people”; the task of
ascertaining the constitutional line between federal and state power
has given rise to many of the Court’s most difficult and celebrated
cases. At least as far back as Martin v. Hunter's Lessee, 14 U.S. (1
Wheat.) 304, 324, 4 L. Ed. 97 (1816), the Court has resolved
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questions “of great importance and delicacy” in determining
whether particular sovereign powers have been granted by the
Constitution to the Federal Government or have been retained by
the States.

Turning to the merits of Virginia’s suit, the central issue is tied to the Commerce Clause.
As you know, in the act itself, Congress asserted that the Commerce Clause empowered it
to order private citizens, who were not presently engaged in commercial activity, to
purchase insurance from private vendors or pay a penalty to the government. Such a use
of the Commerce Clause is literally unprecedented. As the Congressional Research
service noted when the Senate Finance Committee inquired as to the constitutionality of
the mandate:

Whether such a requirement would be constitutional under the
Commerce Clause is perhaps the most challenging question posed
by such a proposal, as it is a novel issue whether Congress may use
this clause to require an individual to purchase a good or a service.

Cong. Research Serv.  Requiring Individuals to Obtain Health Insurance: A
Constitutional Analysis 3 (2009).

While not dispositive, the mere fact that no Congress had ever attempted to use the
Commerce Clause in this way casts grave doubt at to whether Congress has such a power.
As the Supreme Court noted in Printz v. United States, 521 U.S. 898, 918 (1997), the
fact that Congress has not asserted a particular power or practice for 200 years “tends to
negate the existence of the congressional power . . . ” claimed.

The gravamen of Virginia’s suit is that the claimed power exceeds Congress’s
enumerated powers because it lacks any principled limit and is tantamount to a national
police power-- that is, the power to legislate on matters of health, safety and welfare that
was considered part of the reserve powers retained by the States at the time of the
Founding.

Since Wickard v. Iilburn, 317 U.S. 111 (1942), the United States Supreme Court has
reached no further than to hold that Congress can regulate (1) the “use of the channels of
interstate commerce,” (2) “the instrumentalities of interstate commerce, or persons and
things in interstate commerce,” and (3) “activities that substantially affect interstate
commerce.” United States v. Lopez, 514 U.S. 549, 558-59 (1995) (emphasis added).
Section § 1501 of Patient Protection and Affordable Care Act seeks to regulate inactivity
affecting interstate commerce, a claimed power well in excess of the affirmative outer
limits of the Commerce Clause, even as executed by the Necessary and Proper Clause.
See Gonzales v. Raich, 545 U.S. 1 (2005). This claimed power also violates the negative
outer limits of the Commerce Clause identified in Lopez and in United States v.
Morrison, 529 U.S. 598 (2000). As was so clearly stated by the Court in Morrison: “We
always have rejected readings of the Commerce Clause and the scope of federal power
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that would permit Congress to exercise a police power.” Morrison, 529 U.S. at 618-19
(emphasis in original).

In the face of these problems with the Commerce Clause argument, the federal
government has adopted a fall-back position in the various cases challenging the Patient
Protection and Affordable Care Act. Despite no indication from Congress that it thought
it was doing anything other than attempting to use its Commerce Clause powers, and
despite the protests of the President that the individual mandate and penalty were most
definitely not taxes, the federal government now claims that the mandate and penalty are
merely an exercise of Congress’s taxing power.

While the Commerce Clause argument advanced by the federal government is
unprecedented, the taxing power argument is simply radical.

At the outset, it is important to note that the taxing power argument is inconsistent with
the very words chosen by Congress. What lawyers from the Justice Department now call
a “tax” was not called a tax by Congress; it is identified in the Patient Protection and
Affordable Care Act as a “penalty.”  Accordingly, the first flaw in the taxing power
argument is that it, by necessity, ignores the words that Congress chose to use.

Even if the Justice Department could overcome the fact that Congress chose to explicitly
impose a penalty as opposed to levying a tax, the taxing power argument would still fail.
The United States Supreme Court has long recognized that “taxes” and “penalties” are
separate and distinct, stating that “‘[a] tax is an enforced contribution to provide for the
support of government; a penalty, as the word is here used, is an exaction imposed by
statute as punishment for an unlawful act.”” United States v. Reorganized CI&T
labricators of Utah, fnc., 518 U.S. 213, 224 (1996) (quoting United States v. La I'ranca,
282 U.S. 568, 572 (1931)). As the La Franca court held, the word “tax” and the word
“penalty”

are not interchangeable, one for the other. No mere exercise of the art of

lexicography can alter the essential nature of an act or a thing; and if an

exaction be clearly a penalty it cannot be converted into a tax by the

simple expedient of calling it such. That the exaction here in question is

not a true tax, but a penalty involving the idea of punishment for infraction

of the law is settled . . . .

La Franca, 282 U.S at 572. To prevail, the federal government’s taxing power argument
requires that courts ignore Congress’s express decision to denominate the penalty a
“penalty” and it has to “alter the essential nature” of the penalty by ignoring its function
so that it can be called a tax.

The Justice Department has tried to avoid the Supreme Court’s consistent view, that,
substantively, a penalty is an imposition for failing to obey a command of government,
by resorting to idiosyncratic definitions. It has staked out the position that unlawful acts
are limited to criminal violations, so that penalties for violating non-criminal statutes are
not penalties at all. This is simply not the law.
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The idea that it is only unlawful to violate criminal statutes as opposed to civil statutes is
incorrect as a simple matter of definition. Rlack’s Law Dictionary, 6™ Edition, defines
“unlawful” as:

That which is contrary to, prohibited, or unauthorized by law. That which
is not lawful. The acting contrary to, or in defiance of the law; disobeying
or disregarding the law. Term is equivalent to without excuse or
justification. While necessarily not implying the element of criminality, it
is broad enough to include it.

Black’s at 1536. Clearly, “unlawful” comprehends the violation of any law, whether civil
or criminal.

This plain-meaning, common-sense definition finds firm support in precedents of the
Supreme Court. For instance, in Dep't. of Rev. of Mont. v. Kurth Ranch, 511 U.S. 767,
784 (1994), the Court explicitly recognizes “civil penalties” as being distinct from
“taxes”, noting that “tax statutes serve a purpose quite different from civil penalties . . . .”

Additionally, the Justice Department has argued that the penalty must be a tax because it
“is codified in the Internal Revenue Code in a subtitle labeled ‘Miscellaneous Excise
Taxes.”” This formalistic argument is not likely to prevail because it is foreclosed by
both statutory and Supreme Court authority. A provision of the Internal Revenue Code,
26 U.S.C. § 7806(b), provides that “[n]o inference, implication, or presumption of
legislative construction shall be drawn or made by reason of the location or grouping of
any particular section or provision of this title . . . .” Furthermore, the United States
Supreme Court, in finding that an exaction that Congress had denominated a “tax”,
located in a section of the Internal Revenue Code titled “Miscellaneous Excise Taxes”,
was actually a penalty and not a tax, stated that “[n]o inference of legislative construction
should be drawn from the placement of a provision in the Internal Revenue Code.”
Reorganized CI'& I I'abricators of Utah, Inc., 518 U.S. at 223.

Even if it could be assumed that the penalty was a tax, it would still need to pass muster
under an enumerated power other than the taxing power so long as it is being used for
regulation. See Child Labor Tax Case, 259 U.S. 20 (1922); United States v. Builer, 297
U.S. 1, 68 (1936); Linder v. United Siates, 268 U.S. 5, 17-18 (1925). While some have
suggested that courts can ignore these decisions, the Supreme Court has not overruled
them. In fact, the relevant rationale of the Child Labor Tax Case was cited with approval
by the Supreme Court in 1994, when the Court wrote:

Yet we have also recognized that “there comes a time in the
extension of the penalizing features of the so-called tax when it
loses its character as such and becomes a mere penalty with the
characteristics of regulation and punishment.” /d., at 46 (citing
Child Labor Tax Case, 259 U.S. 20, 38 (1922)).
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Kurth Ranch, 511 U.S. at 779.

Given that the Supreme Court as recently as 1994 cited the Child Labor Tax Case for the
very proposition for which the Commonwealth offers it, it cannot be demonstrated that it
is no longer good law. Furthermore, the holdings of these cases are perfectly consistent
with the overarching principle found in Morrison, that the Court has “always
rejected readings of . . . the scope of federal power that would permit Congress to
exercise a police power.” Morrison, 529 U.S at 618-19 (emphasis in original).

Comparisons to Social Security taxes and the inheritance tax do not aid the Justice
Department’s case, but rather, underscore why it fails. It is true that the Court upheld the
Social Security tax, but it did so because it was a valid excise on a voluntary
activity/transaction-- the employment relationship. Charles C. Steward Mach. Co. v.
Davis, 301 U.S. 548 , 580-81 (1937). Nothing in that opinion suggests that Congress has
the power to impose an employment excise tax on workers who are not working or on
businesses that do not currently exist. Similarly, the Court upheld the estate tax in
Knowlton v. Moore, 178 U.S. 41 (1900), as an excise tax or duty; it was upheld not as a
tax on a person or even a person’s death, but rather, as a tax on a commercial event-- the
transfer of property. Knowlton, 178 U.S. at 78 (estate taxes “concern the passing of
property by death, for if there was no property to transmit, there would be nothing upon
which the tax [could be] levied . .. .").

Like the Commerce Clause argument, the taxing power argument ultimately fails because
it is not bounded by any principled limits, and therefore, arrogates to the federal
government a national police power denied to it by the Constitution. As the Justice
Department has summarized its position, anything that “imposes involuntary pecuniary
burdens for a public purpose . . . is an exercise of the taxing power. . . ,” and therefore, is
constitutional. This radical position has already been rejected by the Supreme Court in
Morrison as quoted above.

Faced with these legal obstacles, supporters of the Patient Protection and Affordable Care
Act often make arguments that are not based on the Constitution or on decisions of the
Supreme Court, but rather, are nothing more than appeals to address a pressing national
problem. The argument is that there is a serious problem that must be fixed, and thus, the
Patient Protection and Affordable Care Act must be constitutional because it is an attempt
to solve that problem.

In a society based on the rule of law, such an argument cannot be credited. As the
Supreme Court held in New York v. United Staies, 505 U.S. 144, 187-88 (1992):

Some truths are so basic that, like the air around us, they are easily
overlooked. Much of the Constitution is concerned with setting forth the
form of our government, and the courts have traditionally invalidated
measures deviating from that form. The result may appear “formalistic” in
a given case to partisans of the measure at issue, because such measures
are typically the product of the era’s perceived necessity. But the
Constitution protects us from our own best intentions: It divides power
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among sovereigns and among branches of government precisely so that we
may resist the temptation to concentrate power in one location as an
expedient solution to the crisis of the day. . . . [Something may be a]
pressing national problem, but a judiciary that licensed extraconstitutional
government with each issue of comparable gravity would, in the long run,
be far worse.

Chairman Smith, Ranking Member Conyers, and members of the Committee, this
concludes my remarks. Thank you again for the opportunity to share my views.

Mr. SMITH. And Mr. Dellinger.
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TESTIMONY OF WALTER DELLINGER, PROFESSOR,
DUKE UNIVERSITY SCHOOL OF LAW

Mr. DELLINGER. Thank you, Chairman Smith.

The provisions of the Affordable Care Act that are at issue in
this case are so clearly within the commerce power that there are
multiple ways that it is a perfectly unremarkable application of
Federal power. Yes, it does impose an affirmative obligation, an af-
firmative obligation as an alternative to paying a 2%2 percent tax
penalty, in order to encourage Americans to have a minimum
health coverage. It is as Solicitor General Fried who served under
Ronald Reagan, as Mr. Conyers noted, so eloquently put it, this is
a perfectly routine application of Congress’ power to regulate the
insurance market.

Now what is absolutely at stake in this litigation is the provision
of the health care law that for the first time prohibits insurance
companies from denying coverage to Americans because of pre-
existing conditions, the provision that for the first time prohibits
insurance companies from denying coverage to individuals because
they have a child who is born with a birth defect. This was a very
important reform, to ensure that Americans could obtain the health
care coverage they needed.

Of course, when you do that, you create the possibility that peo-
ple can say, well, I am going to wait to buy my insurance when I
am in the ambulance on the way to the hospital because they can’t
turn me down. And therefore, it was clearly reasonably adapted,
reasonably related to use Justice Scalia’s language justifying the
use of the necessary and proper clause, it is reasonably adapted to
the law that prohibits insurance companies from denying coverage
to individual Americans to provide this financial incentive for
Americans to maintain minimum coverage.

That is all. It is perfectly unremarkable. It is clearly a regulation
of commerce as no one would doubt that Congress has the author-
ity to regulate the terms and conditions upon which insurance is
bought and sold and that this is a very essential facilitation of the
requirement that insurance companies not be allowed to deny cov-
erage.

What is striking about it is that is there something so remark-
able about this affirmative obligation that would mean that it has
to be accepted from what would otherwise be Congress’ power to
regulate these commercial transactions. It is actually no more in-
trusive than Medicare or Social Security. All three of them, Medi-
care, Social Security and the minimum coverage requirements that
are called the individual mandate, those three only apply to indi-
viduals that go into the economy, the penalty provisions only apply
if you go into the economy and earn a sufficient amount, $18,000
for a couple, earn a sufficient amount, that you have to file Federal
income taxes. If you go into the economy and do that, you are re-
quired to pay 7%z percent of your earnings into Social Security, 15
percent if you are self-employed. You are required to pay a cer-
tain—to take care of your old age benefits, you are required to pay
a few percentage points for Medicare to provide for health coverage
after you are 65, and now you are required to pay up to 2% percent
and an additional tax penalty to provide for health care before you
are 65, unless you are maintaining minimum coverage.
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The difference between this approach and what is done with So-
cial Security and Medicare, and the reason it was supported for so
long by so many conservatives, is it that offers more choice. Instead
of having a single monolithic governmental provider, it allows peo-
ple a choice among private providers of insurance. That surely is
a choice that Congress can make to favor a market approach over
a government bureaucracy approach.

Is this unprecedented? Has Congress ever “regulated inactivity”?

Congress of course has no free standing power to regulate inac-
tivity. It has a variety of powers which it can sometimes use to im-
pose affirmative obligations. That is what we are talking about.

In 1792, months after the Bill of Rights was adopted, Congress
passed a law requiring every adult free male to purchase a weapon,
to purchase ammunition, to purchase a knapsack. No one said, oh
my goodness, this is a regulation of inactivity, and if Congress
could regulate that they could regulate anything. The reason they
didn’t is that what it was was the imposition of an affirmative obli-
gation where Congress has the authority to impose an affirmative
obligation.

Now, let me go just right to the question of limits, first of all,
this doesn’t implicate the Supreme Court’s decision limiting Con-
gresses’ power to regulate noneconomic local matters, like street vi-
olence, or guns within schools—near schools. Morrison and Lopez
deal with different issues because this regulates a matter that is
entirely economic, entirely commercial.

Secondly, does it allow Congress to require the eating of aspar-
agus or broccoli? I wanted to decide that with General Cuccinelli
about how many times the word “broccoli” would be mentioned this
morning. Of course it doesn’t. The liberty clause of the Constitution
stands in the way of that kind of imposition of activity on individ-
uals.

Does it require the purchase of any other products? Can I tell
you if Congress can regulate this, anything that Congress cannot
regulate? I can tell you thousands of things Congress cannot regu-
late after this is upheld. I brought the Yellow Pages because if you
want me to spend the next 3 days, I can read every product that
Congress would not have the power to require you to purchase——

Mr. Issa. Mr. Chairman, has the opening statement concluded?

Mr. SMITH. Conclude your testimony.

Mr. DELLINGER. I will. I will by saying that the justification will
be that Congress can require the purchase of the unique product,
which is one that no one can be assured they will not use and
which we have complete and total evidence that when people are
not insured, they transfer that cost to other Americans, other peo-
ple who are sick, or to taxpayers and that is a unique situation
where Congress can encourage people to maintain minimum cov-
erage. It would not be a precedent for any of the parade of
horribles that come marching through this Committee room.

Thank you, Mr. Chairman.

Mr. SmITH. Thank you, Mr. Dellinger.

[The prepared statement of Mr. Dellinger follows:]
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Chairman Smith and Members of the Committee -

As part of the comprehensive health care legislation enacted in
2010, Congress prohibited insurance companies from denying health
insurance coverage to those with pre-existing conditions. Congress
made this important step feasible by adopting a companion provision
requiring individuals to have adequate health insurance. The assertion
that the national Congress lacks the constitutional authority to adopt
these regulations of the national commercial markets in health care and
health insurance is a truly astonishing proposition. When these

lawsuits reach their final conclusion, that novel claim will be rejected.
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The lawsuits that have been brought in federal courts around the
country do not simply challenge the new law’s minimum coverage
requirement. They necessarily call in question as well the provisions
prohibiting insurance companies from denying coverage to those with
pre-existing conditions. Because the two provisions are linked, both are
at stake. The outcome of this litigation will thus determine whether
Americans must continue to fear being denied health insurance because
of their prior or current medical condition; will continue to be
concerned about losing health insurance if they change jobs; and will
once again be subject to having coverage denied to a child born with a
serious medical condition. Those provisions are absolutely at risk in
this litigation.

Fortunately, there are so many ways that the minimum coverage
requirement is an appropriate exercise of Congress’s power to regulate
the national economy that it is difficult to know where to begin. Let me
start with the undoubted proposition that Congress can regulate the
terms and conditions upon which health insurance is bought and sold,
making it indisputable that Congress can prohibit insurance companies
from denying coverage to those with pre-existing conditions. To make

this obviously valid regulation of the national insurance market
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workable, Congress found it necessary to include as well a financial
incentive for individuals to maintain minimum insurance coverage.
That is the so-called individual mandate. Without this mandate -- this
minimum coverage provision -- there would an incentive for people
who are now guaranteed coverage to postpone purchasing health
insurance until they already sick. That critical fact about the interstate
market in health insurance provides a full and sufficient basis for
Congress to provide a financial incentive for individuals to maintain
adequate health insurance coverage.

As Justice Scalia observed in his concurring opinion in Gonzales v.
Raich, “where Congress has the authority to enact a regulation of
interstate commerce, ‘it possesses every power needed to make that
regulation effective.” 545 U.S. 1 at 36 (quoting United States v.
Wrightwood Dairy Co., 315 U.S. 110, 118-19 (1942)). “[T]he relevant
inquiry is simply ‘whether the means chosen are “reasonably adapted”
to the attainment of a legitimate end under the commerce power’ ...."
United States v. Comstock, 130 S. Ct. 1949, 1957 (2010) (quoting Raich,
545 U.S. at 37 (Scalia, ]., concurring in the judgment)).

That foundational principle, so aptly stated by Justice Scalia,

should be dispositive of this constitutional issue. The minimum
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coverage requirement requires certain taxpayers to pay a penalty of not
more than 2.5% of adjusted gross income if they fail to maintain
adequate insurance coverage. (The requirement does not apply, among
other exceptions, to those who are eligible for Medicare or Medicaid, to
those who have employment based health insurance, to those for whom
purchase of insurance would be a financial hardship and those who
have certain religious objections.) Because the minimum coverage
provision is reasonably adapted to the attainment of a legitimate end
under the Commerce Power it is plainly constitutional.

The truly novel contention put forth in this litigation, however, is
that even matters vital to the national economy may not be regulated if
they fall within an artificial category that the challengers label as
“inactivity.” This is descriptively inaccurate, because (1) the penalty for
failing to maintain minimum coverage applies only to those who
participate in the economy by earning sufficient taxable income that
they are otherwise required to file federal income tax returns and (2)
virtually everyone subject to the penalty participates in some way in the
health care market.

There is nothing unprecedented about Congress imposing

affirmative requirements on citizens who would prefer to be left alone,
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when those regulations are necessary to accomplish an objective wholly
within the powers assigned to Congress. So why carve out this proposed
new judicial exception to Congress’s power to regulate commerce?
There is there nothing so surprising or severe about the provision in
question to justify the suggestion that it must be judicially excised from
what is otherwise a valid exercise of an enumerated power. The
minimum coverage requirement is no more intrusive than Social
Security or Medicare.

The Social Security Act requires individuals to make payments to
provide for old age retirement. Medicare requires individuals to make
payments to provide for health coverage after they are 65 years of age.
The Affordable Care Act requires individuals to make payments to
provide for health coverage before they are 65.

Under Social Security and Medicare, there is one predominant
payer, the government. Under the Affordable Care Act, individuals are
given an option to choose among a larger number of insurers in the
private market. Neither Social Security nor Medicare nor the Affordable
Care Act is such a novel intrusion into liberty that judges would be
justified in overriding the considered judgment of the elected branches

that adopted those laws.
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Litigants who are urging the courts to carve out a novel exception
from Congress’s authority to regulate interstate commerce have no
precedent upon which to rely. To be sure, they cite to the Supreme
Court’s decisions in United States v. Lopez, 514 U.S. 549 (1995), and
United States v. Morrison, 529 U.S. 598 (2000). Those decisions,
however, offer no support to these challenges. Those cases involved an
attempt to regulate local crime (guns near schools and violence against
women) because of a presumed ultimate effect on interstate commerce.
The minimum coverage requirement, in contrast, is itself a regulation of
interstate commerce; it regulates the provision of health insurance that
is itself critical to the national health care market in which virtually
every American participates. As the Supreme Court said in Gonzales v.
Raich, 545 U.S. 1, 16 (2005), “where [the act under review] is a statute
that directly regulates economic, commercial activity, our opinion in
Morrison casts no doubt on its constitutionality.”

The minimum coverage provision of the Affordable Care Act tests

no limits and approaches no slippery slope.! Notwithstanding the

t Slippery slope arguments are themselves often slippery. Where the issue is simply
whether something falls within the scope of a subject matter over which Congress is
given jurisdiction to legislate, the parade of horribles marches all too easily. Ifitis
within the scope of regulating commerce to set a minimum wage, one might argue,
then Congress could set the minimum wage at $5000 an hour. Would that force us
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improbable hypotheticals put forth by those bringing these lawsuits,
Congress never has and never would required Americans to exercise or
eat certain foods. Were Congress ever to consider laws of that kind
infringing on personal autonomy, the judiciary would have ample tools
under the liberty clause of the Fifth Amendment to identify and enforce
constitutional limits. See Cruzan v. Director, Mo. Dept. of Health, 497 U.S.
261 (1990). What the Affordable Care Act regulates is not personal
autonomy, but commercial transactions.

Suggestions that sustaining the minimum coverage provision
would mean that Congress could mandate the purchase of cars or
comparable items are also disingenuous. The provision requiring
minimum health insurance cannot be viewed in isolation. It is an
integral part of regulating a health care market in which virtually
everyone participates. No one can be certain he or she will never
receive medical treatment. Health care can involve very expensive
medical treatments that are often provided without regard to one’s

ability to pay and whose cost for treating the uninsured is often

to conclude that Congress therefore cannot set any minimum wage at all? Were
Congress to legislate the extreme hypotheticals envisioned by those bringing these
challenges, there will be ample constitutional doctrines available for the judiciary to
use for the imposition of limits..
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transferred to other Americans. These qualities are found in no other
markets.

For an extended period of time, Congress debated how best to
regulate the two vitally important, inextricably intertwined national
markets in health care and health insurance. Many different proposals
were put forth, criticized and defended. But what seems most clear is
that in our constitutional tradition these sharply contested questions of
national economic regulation are the kinds of issues that are more

appropriately resolved by political debate than by judicial decree.
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Mr. SMITH. Mr. Barnett.

TESTIMONY OF RANDY E. BARNETT, PROFESSOR,
GEORGETOWN UNIVERSITY LAW CENTER

Mr. BARNETT. Thank you, Mr. Chairman, and thank you to the
Members of the Committee.

Let me begin today with a thought experiment. Imagine that I
tell you 100 things that you may not do tomorrow. For example,
you may not run on a treadmill, you may not eat broccoli, you may
not buy a car, and 97 other specific things that you can’t do tomor-
row. Now while your liberty would certainly be restricted, there
would still be an infinite number of things that you may still do.

All right. Now suppose I tell you 100 things that you must do
tomorrow. You must run on a treadmill, you must eat broccoli, you
must buy a car and 97 other things. These 100 mandates could po-
tentially occupy all your time and consume all your money.

I offer this illustration to help you see why economic mandates
are so much more onerous than either economic regulations or pro-
hibitions, and why so dangerous an unwritten constitutional power
should not be implied. Now of course, we all know that Congress
may mandate the citizens register for the military and serve if
called, submit a tax form, fill out a Census form and serve on a
jury.

But each of these duties is necessary for the operation of govern-
ment itself, and each has traditionally been recognized as duties
that are inherent in being a citizen of the United States. They are
inherent in United States citizenship. In essence, the mandate’s de-
fenders are claiming that because Congress has the power to draft
you into the military, it has the power to make you do anything
less than this, including mandating that you send your money to
a private company and do business with it for the rest of your life.

To justify this claim of power, implied power, supporters of the
mandate say that health care is different or unique. But a factual
description of health care is not a constitutional principle. It does
not provide any principled line identifying when economic man-
dates are constitutional and when they are not. Once a power to
conscript Americans to enter into contracts with private companies
is accepted here, the Supreme Court will never limit it to any par-
ticular factual circumstance in the future.

From now on, Congress would simply have the power to impose
economic mandates whenever it deems it convenient to its regula-
tion of the national economy. So when a defender of the insurance
mandate says health care is unique, you need to ask, okay, but
what is the constitutional limit on the power to impose economic
mandates?

Now some have responded that the commerce power is limited by
the protection of liberty in the due process clause. But law profes-
sors know, even if the American people do not, that the Supreme
Court now limits the scope of the due process clause to protecting
only a very few specifically defined fundamental rights, none of
which would include a right to refrain from doing business with
private companies.

As important, claiming that commerce is limited only by the due
process clause or some other expressed prohibition in the Constitu-
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tion is really to claim that Congress’ enumerated powers in article
1 are unlimited except as they are qualified by the Bill of Rights.
Such a proposition has always been rejected by the Supreme Court.
As Chief Justice Rehnquist wrote in Lopez v. United States, “We
start with first principles, the Constitution creates a Federal Gov-
ernment of enumerated powers.” And then he went on to quote
James Madison’s Federalist 45 and here is what Madison said,
“The powers delegated by the proposed Constitution to the Federal
Government are few and defined. Those which are to remain in
State governments are numerous and indefinite.”

As I explained in my written testimony, existing Supreme Court
doctrine limits Congress to the regulation of economic activity, and
to date, has never sanctioned implied congressional power to regu-
late inactivity. In other words, the Supreme Court has said that
Congress may go this far and no farther. But even if it did, even
if the Supreme Court were to uphold this, each Member of Con-
gress must still decide for him or herself whether conscripting
Americans to enter into contractual relations with a private com-
pany is a proper exercise of the commerce power.

In 2010, Congress claimed a power that had never before been
claimed, the power to mandate that every citizen enter into a con-
tractual relationship with a private company and do business with
it or another business like it for the rest of their life. Had this ever
been done before? Each of you would know all the economic man-
dates that you must obey upon pain of penalty to the IRS, you
don’t know of any such mandates because this claim of power is lit-
erally unprecedented.

For this reason, if you conclude that economic mandates are ei-
ther unnecessary or improper and are therefore unconstitutional
and beyond your power to impose, this conclusion would affect only
one law ever enacted by this Congress, the Affordable Care Act of
2010.

And this fact makes it much more likely that it will be held un-
constitutional by the Supreme Court.

Nothing in Judge Vinson’s opinion in Florida imposes any new
limits on