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SUMMARY OF SUBJECT MATTER

To: Members of the Subcommittee on Railroads, Pipelines, and Hazardous Materials
From: Subcommittee on Railroads, Pipelines, and Hazardous Materials Staff
Subject: Federal Regulatory Overreach in the Railroad Industry: Implementing the Rail

Safety Improvement Act

PURPOSE OF HEARING

The Subcommittee on Railroads, Pipelines, and Hazardous Materials is scheduled to meet
on Thursday, March 17, 2011 at 10:00 a.m. in 2167 Rayburn House Office Building to receive
testimony on the Rail Safety Improvement Act of 2008 (P.L. 110-432, Division A), with
particular focus on the Federal Railroad Administration’s final rule implementing requirements
for freight and passenger railroads to install positive train control systems by December 31,
2015,

BACKGROUND

The Rail Safety Improvement Act (RSIA) comprises Division A of the broad rail
authorization bill signed by President Bush in October 2008. Division B of the rail authorization
is the Passenger Rail Investment and Improvement Act, or PRIIA; the Subcommittee held an
oversight hearing on implementation of this part of the law on March 11, 2011. RSIA included a
number of major provisions meant to improve safety of freight and passenger rail operations for
the benefit of rail passengers, railroad employees, and communities. Previous to RSIA, the last
authorization of rail safety programs had been in the 1994 Swift Rail Development Act.

On September 12, 2008, a Union Pacific freight train and a Metrolink commuter train collided
head-on in the Chatsworth district of Los Angeles, California. The scene of the accident was a
curved section of single track on the Metrolink Ventura County Line just east of Stoney Point.
According to the National Transportation Safety Board (NTSB), which investigated the cause of
the collision, the Metrolink train ran through a red signal before entering a section of single track
where the opposing freight train had been given the right of way by the train dispatcher. In the
resulting collision, the Metrolink locomotive telescoped into the passenger compartment of the
first passenger car and caught fire. All three locomotives, the leading Metrolink passenger car
and seven freight cars, were derailed, and both lead locomotives and the passenger car fell over.
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There were 25 fatalities and 135 other individuals were injured (46 of them critically). The
accident was the deadliest passenger rail accident in the United States since the Big Bayou Canot
Amtrak disaster in 1993,

The NTSB faulted the Metrolink train’s engineer for the collision, concluding
that he was distracted by text messages he was sending while on duty. This accident
spurred the Congress to act quickly on completing the Rail Safety Improvement Act, which
was enacted a month later, on October 16, 2008. In May 2010, the Secretary of
Transportation announced a proposed rule to explicitly restrict and in some cases prohibit
the use of cell phones and other handheld devices such as personal digital assistants
(PDAs) by train engineers, conductors, switchmen, and other safety critical rail employees.

Positive Train Control

new section 20157, Implementation of positive train control systems. This section mandates that
Class I railroad carriers' and intercity passenger rail and commuter rail entities must implement
positive train control (PTC) systemns by December 31, 2015, on: (1) lines over which intercity
passenger rail or commuter rail are operated; (2) main freight lines over which poison- or toxic-
by-inhalation hazardous materials are transported; and (3) such other tracks as the Secretary may
prescribe by regulation or order. All affected Class I freight railroads and passenger railroads
were required to submit to the Federal Railroad Administration (FRA) their implementation
plans for positive train control systems 18 months after enactment of RSIA, or by May 16, 2010.

“Positive train control” describes technologies designed to automatically stop or slow a
train before certain accidents caused by human error occur — specifically, train-to-train
collisions, derailments caused by excessive speed, unauthorized incursions by trains onto
sections of track where maintenance activities are taking place, and movement of a train through
a track switch left in the wrong position. A fully functional PTC system must be able to precisely
determine the location and speed of trains; warn train operators of potential problems; and take
action if the operator does not respond to a warning. For example, if a train operator fails to stop
a train at a stop signal, the PTC system would apply the brakes automatically. In January 2010,
FRA published its final rule to implement the PTC mandate. This rule has raised great concern
and strong objections from the rail community, for a number of reasons. Freight railroads, many
Members of Congress, and some in the greater rail community believe that the FRA regulation
has gone beyond the scope of the RSIA positive train control mandate.

Cost versus Benefits of PTC Installation: FRA’s own cost-benefit analysis of its final rule
implementing PTC states that, “an immediate regulatory mandate for PGC could not be justified
based upon normal cost-benefit principles relying on direct safety benefits ... The safety
benefits of PTC systems were relatively small in comparison to the large capital and maintenance
costs.” The FRA estimated a cost-benefit ratio of 13:1 for required installation of PTC systems
when it issued its Notice of Proposed Rulemaking, and an even higher cost-benefit ratio of 22:1

YA Class | freight railroad is defined as a railroad with 2009 operating revenue of more than $378.8 million.
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in its final rule. The safety benefit associated with installation of PTC over 20 years is estimated
by FRA to be $674 million; the 20-year costs are estimated to be $13.21 billion. Due to the very
high cost to benefit ratio, the PTC rule has been targeted by the Obama Administration efforts
under Executive Order 13563 on Improving Regulations and Regulatory Review, which requires
Federal agencies to design cost-effective, evidence-based regulations that are compatible with
economic growth, job creation, and competitiveness.

Base Year for PTC Route Determination: In its final rule, the FRA orders railroads to install PTC
on rail lines that carried toxic-by-inhalation (TTH) materials in 2008. Nothing in section 104 of
the RSIA either explicitly or implicitly calls for using 2008 as the base year — only 2015 is
mentioned in the statute.

Using 2008 as the base year makes little sense because TIH traffic patterns in 2015 will
be vastly different than they were in 2008. Hazardous materials rail traffic patierns are already
changing because of marketplace dynamics and because of recent regulatory changes in
hazardous materials transportation by rail made through other agencies. Marketplace changes
include decisions by some manufacturers to generate chiorine on-site without requiring rail
shipment or bulk storage. Two recent regulations, one through the Pipeline and Hazardous
Materials Safety Administration and another through the Transportation Security Administration,
have had an overall impact of consolidating TIH routing by rail. The PHMSA rule on rail hazmat
routing requires that TIH be transported on rail routes posing the least overall safety and security
risk. The 2008 TSA “secure chain of custody™ rule reduces the amount of time that a rail hazmat
shipment can sit in one place (“dwell time™), and requires a secure transfer of hazmat carrying
rail cars when making an interchange.

If the 2008 base year is retained for determining which routes will requires PTC
installation, the FRA estimates that 65,000 miles of Class I freight rail lines will meet these
requirements, though rail industry figures suggest more than 73,000 route-miles {and 17,000
locomotives) will require PTC installation. If left unchanged, the 2008 baseline year will mean
railroads may have to spend hundreds of millions of dollars to deploy PTC on thousands of miles
of rail lines on which neither passengers nor TIH materials will be moving in 2015.

AAR’s court case and settlement: In November 2010, the Association of American Railroads
{AAR) filed a petition in the U.S. Court of Appeals challenging FRA’s PTC final rule, both on
the basis of the 2008 base year and on the basis of exceeding the Congressional mandate by
requiring that PTC information be displayed on two monitors in each locomotive {one for the
engineer, and a second for the conductor). Last week, the AAR and FRA agreed to petition the
court to hold the case in abeyance, pending a new rulemaking or rulemakings to address four
issues that remain remaining under discussion in connection with the lawsuit:

(1) 2008 base year issue

(2) limited train operations carrying TIH {a “de minimus” exception)

(3) PTC failures en-route (rule requires a 20 mph limit to destination if PTC fails)

(4) PTC in yard operations

FRA and AAR have reached an agreement on the issue of PTC monitors in the locomotive,
agreeing that the second sereen would exist but it need not be interactive.
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PTC Mandate Impact on Commuter Railroads: Commuter railroads operate over the general
railway systern and the safety of these railroads is overseen by the FRA. There are currently 23
commuter railroads operating in the United States. Commuter railroads are not challenging the
FRA's implementation of the PTC mandate, but have serious concerns about the underlying
mandate itself, particularly given the financial straits that many of these public agencies are in
during the economic recession. Comunuter railroads are managed at the local level by transit
agencies and receive federal capital grant funds through the Federal Transit Administration
(FTA). The FTA formula grant funds are required for ongoing system maintenance and
modernization, and the additional estimated $2 billion price tag for implementation of PTC on
commuter rail systems is not within reach for commuter rail agencies. In fact, most transit
agencies in the United States have had to cut service or increase fares to make up for declining
local and state support over the last two years. Commuter railroads argue that the PTC mandate
could have the unintended consequence of degrading system safety by requiring the deferral of
needed state of good repair projects in order to fund initial phases of PTC.

Commuter railroads are also concerned about the issues of interoperability and spectrum
allocation. Because commuter railroads ofien run over tracks owned by a Class 1 freight railroad,
their PTC systems must be interoperable with the system installed by the freight railroad.
Additionally, radio spectrum is necessary to allow the wireless commumications between train
locomotives, wayside equipment, dispatch centers, and communications subsystems that make
up a PTC network. The freight railroads have been successful in securing enough spectrum
bandwidth for the freight PTC installation, but commuter rail systems operate in and near cities,
where there is already strong demand for radio spectrum. The commuter railroads are concerned
that there will not be sufficient spectrum, or that it will come at too high a cost, for effective PTC
implementation.

PTC Mandate Impact on Short Line Railroads: Short line and regional railroads are explicitly not
required to install PTC equipment on their lines under section 104 of RSIA. However, the PTC
mandate affects short lines because interchanges of freight between a short line railroad and a
Class ] railroad take place on Class 1 rail frack, and in many cases, such interchanges will occur
on sections of track that are PTC-equipped. FRA's final rule will allow some limited
interchanges by short lines on Class I PTC-equipped track, up to four times daily and within 20
miles of the short line's entry point, but short line and regional railroads are concerned about the
of equipping their older locomotives with PTC technology in order to make interchanges. There
has not been a cost analysis of the impact of PTC requirements on short line and regional
railroads, though industry representatives estimates that as many as 140 smaller railroads will be
required to upgrade their equipment to be PTC-compatible.

Hours of Service

In an effort to reduce fatigue-related rail accidents, the RSIA significantly revised Hours
of Service (HOS) requirements for rail and signal employees. The law also included a provision
that would exempt commuter rail operators from the new HOS regime if the FRA develops a
satisfactory alternative within three years.
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HOS changes in P.L 110-432 inclade:

- Limiting the total on-duty and limbo time for rail and signal employees to 276 hours per
month;

- Limiting the total allowable shift time for employees to 12 consecutive hours;

- Increasing uninterrupted off-duty hours from 8 to 10 hours in a 24 hour period;

- Requiring 2 consecutive days off after 6 consecutive days worked and 3 consecutive days
off after 7 consecutive days worked; and

- Reducing allowable “limbo” time to 40 hours per month, then 30 hours per month after
one year.

INVITED WITNESSES
Rep. Elton Gallegly (California 24th district)

Ms. Mackenzie Souser
Camarillo, California

Ms. Jo Strang
Associate Administrator, Office of Safety
Federal Railroad Administration

Mr. Mark Manion
Executive Vice President & Chief Operation Officer
Norfolk Southern Corporation
Accompanied by Mr. Ed Hamberger, CEO and President
Association of American Railroads

Mr. Joseph J. Giulietti
Executive Director
South Florida Regional Transportation Authority

Paul Victor
President
Anacostia & Pacific Railroad Company, Inc.

Dennis R. Pierce
National President
Brotherhood of Locomotive Engineers & Trainmen






FEDERAL REGULATORY OVERREACH IN THE
RAILROAD INDUSTRY: IMPLEMENTING THE
RAIL SAFETY IMPROVEMENT ACT

THURSDAY, MARCH 17, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON RAILROADS, PIPELINES
AND HAZARDOUS MATERIALS,
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:00 a.m. in Room
2167, Rayburn House Office Building, Hon. Bill Shuster (Chairman
of the subcommittee) presiding.

Mr. SHUSTER. The hearing will come to order. I thank everybody
for coming here today. And this is going to—the opening of this
committee hearing is going to be a little bit disjointed. There is
some razzle-dazzle. We are going to have votes here approximately
at 10:15. And we would like our friend from California and his
guest to make sure that they get through their testimony before we
have to head off to vote.

So, again, good morning. Welcome, everybody, to the Sub-
committee on Railroads, Pipelines and Hazardous Materials hear-
ing on regulatory overreach in the railroad industry, and the imple-
mentation of the Rail Safety Improvement Act. We are specifi-
cally—we will be focusing on the Federal Railroad Administration’s
final rule implementing the requirements for freight and passenger
railroads to install positive train control, or PTC, system by Decem-
ber 31, 2015. And so, I am looking forward to hearing everybody’s
testimony today.

And with that I will yield to the chairman of the full committee,
Mr. Mica.

Mr. MicA. Well, thank you, Mr. Chairman, and thank you for
convening this hearing this morning of the rail subcommittee. This
is a very important hearing, and people—I think it is very impor-
tant that we put also a human face on some of the issues that chal-
lenge the Congress and the Administration.

I was requested by Mr. Gallegly to have a witness, and he chose
this morning’s first witness. And I think, again, that it is very im-
portant that the Congress try, when we enact laws, when the Ad-
ministration enacts regulations, that we do so in a responsible
fashion to all parties. And we will hear more about that from both
his comments and the comments of his witness today.

o))
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So, again, I thank you for convening this. I look forward to hear-
ing from them, and yield back.

Mr. SHUSTER. Well, I thank the gentleman, and I yield for the
opening statement the ranking member of the full committee, Mr.
Rahall, from West Virginia.

Mr. RAHALL. Thank you very much, Chairman Shuster. I appre-
ciate your having these hearings, the first hearing the committee
has held to oversee implementation of the Rail Safety Improvement
Act of 2008, which reauthorized FRA and mandated several signifi-
cant rail safety initiatives, including those relating to the positive
train control technologies.

I have concerns with how the FRA is implementing the PTC
mandate, and whether the mandate can actually be implemented
by the deadline provided in the legislation. We all want a safe sys-
tem, but it has to be done right, and not rushed.

The FRA’s final rule, in many ways, appears to go beyond the
legislative mandate. For example, the FRA told the freight rail-
roads they would have to implement PTC on rail lines where
hazmat was transported in 2008, even though the railroads may
not use those lines to transport hazmat in 2015. Nothing in the law
mentions 2008; the only date is the deadline.

With respect to the deadline, the law required the railroads to
submit their implementation plans for PTC within 18 months of
enactment. In these plans, the railroads are required to provide in-
formation about the extent to which they will implement PTC, pro-
vide a schedule for progressive implementation, and prioritize im-
plemedntation on the basis of risk. Those plans have been sub-
mitted.

But according to GAO, while Amtrak has installed PTC on about
250 miles of track, and 2 freight railroads have piloted PTC sys-
tems, other railroads have not yet begun implementation, largely
because they are awaiting FRA standards of how the differing PTC
systems must be interoperable.

Further, although railroads have worked with suppliers to de-
velop PTC systems, some components are not yet available, and the
software needed to test and operate those components remain
under development. Once they are developed, then they need to go
through the testing in the field to make sure the system operates
safely.

On top of that, the financial situation for commuter railroads is
tenuous. These railroads depended on funding from the Federal
Government and States that are already suffering significant phys-
ical restraints which make it difficult for them to cover the $2 bil-
lion in PTC costs or, worst case scenario, those railroads could start
diverting funding from other critical areas such as maintenance,
which could lead to other accidents, something I am sure the au-
thors of the legislation did not envision.

With that, Mr. Chairman, I thank you for holding these hearings,
and welcome the witnesses.

Mr. SHUSTER. Thank the gentleman. And with that, again, we
are joined by colleague Elton Gallegly from California’s 24th Dis-
trict, and Ms. Mackenzie Souser from Camarillo, California. Con-
gressman Gallegly represents the Simi Valley of north Los Angeles,
which includes Chatsworth where, on September 12, 2008, the
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tragic train accident resulted in 25 fatalities, and 135 other individ-
uals were injured.

My thoughts and prayers certainly went with the victims and
their families—in particular, Mackenzie, who is the daughter of
Doyle Souser, who was killed in that tragic accident. And we are
going to begin with Congressman Gallegly and Mackenzie. And
then after that we will see what we—if we have votes or not, and
we will come back after the vote.

So Mr. Gallegly, proceed.

TESTIMONY OF HON. ELTON GALLEGLY, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF CALIFORNIA; MAC-
KENZIE SOUSER OF CAMARILLO, CALIFORNIA; JO STRANG,
ASSOCIATE ADMINISTRATOR FOR RAILROAD SAFETY/CHIEF
SAFETY OFFICER, FEDERAL RAILROAD ADMINISTRATION;
MARK D. MANION, EXECUTIVE VICE PRESIDENT AND CHIEF
OPERATING OFFICER, NORFOLK SOUTHERN RAILWAY; ED-
WARD R. HAMBERGER, PRESIDENT AND CHIEF EXECUTIVE
OFFICER, ASSOCIATION OF AMERICAN RAILROADS; JOSEPH
J. GIULIETTI, EXECUTIVE DIRECTOR, SOUTH FLORIDA RE-
GIONAL TRANSPORTATION AUTHORITY; PAUL VICTOR,
PRESIDENT, ANACOSTIA & PACIFIC RAILROAD COMPANY,
INC.; AND DENNIS R. PIERCE, NATIONAL PRESIDENT,
BROTHERHOOD OF LOCOMOTIVE ENGINEERS AND TRAIN-
MEN

Mr. GALLEGLY. Thank you very much, Chairman Shuster. I want
to thank Chairman Mica and my good friend, Ranking Member
Nick Rahall, for inviting me to testify this morning at this hearing.
I also greatly appreciate the fact that you invited one of my con-
sti(icuents, Mackenzie Souser, who will be here to testify as well
today.

Mr. Chairman, on September 12, 2008, a Metrolink commuter
train and a Union Pacific freight train collided near Chatsworth,
California, resulting in 25 deaths and more than 150 injuries, 135-
plus serious-to-critical injuries, many of which were very cata-
strophic and will be lifelong injuries. This was the worst train acci-
dent in California history. I use the word “accident” lightly, be-
cause many of us do not believe it was an accident, that it was
something that clearly should have been prevented.

Although there is going to be litigation relating to this matter,
an extensive investigation conducted by the NTSB, depositions
taken as part of the case and interviews with Veolia employees,
found that the operator of Metrolink system, Veolia Transportation,
a French company, had a culture of ignoring risk and accepting
rule-breakings from the locomotive engineer who was driving the
train.

Here are some of the relevant facts related to the Chatsworth
Metrolink tragedy. Robert Sanchez, the engineer who was driving
the train at the time of the accident, had already been cited in
2006 for having his cell phone on while operating in a train. This
violation of written rules put Veolia on notice regarding Sanchez’s
cell phone usage while he was on duty.

And only one month before the collision, the conductor on Mr.
Sanchez’s train saw Mr. Sanchez using his cell phone, and re-
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minded him it was a violation of the rules. The conductor reported
his violation to the supervisor. However, no formal or informal ac-
tion was taken against Mr. Sanchez to stop his cell phone usage.

On the very day of the crash, just before the afternoon train runs
began, the same conductor called another conductor, asking his ad-
vice about stopping Mr. Sanchez from his dangerous texting con-
duct since Veolia management had done nothing to stop it. The
other conductor advised him to ask a union official the next day to
intercede with Veolia’s management.

Despite this knowledge of cell phone use by Mr. Sanchez in the
weeks leading up to the crash, Mr. Sanchez sent as many as 180
text messages every day he was on duty. Most of these text mes-
sages were sent by Mr. Sanchez while he was operating the train.
The poster that we have over here illustrates the number of text
messages just the week preceding this tragedy. In fact, on the day
of the crash, Mr. Sanchez had already sent a total of 43 text mes-
sages. And on the afternoon of the shift, 13 were sent prior to the
crash. And, if you notice, there were fewer text messages on the
day of the crash than there had been earlier in the week, only be-
cause the crash stopped the text messages definitely.

Twenty-two seconds later, in a blind curve, without any warning,
the Metrolink train hit a freight train traveling 40 miles per hour
head on, derailing the lead locomotives and jamming the Metrolink
locomotive backwards into most of the first passenger car. In an in-
stant, close to 200 people were Kkilled or severely injured.

Mr. Chairman, I refuse, as I said, to call what happened on Sep-
tember 12, 2008, an accident. It is a tragedy, but it was not an ac-
cident. It should have never happened. For the victims and many
families, this tragedy on September the 12th has been compounded
by a Federal law that limits damages relating to all claims arising
from a passenger railroad accident to be capped at $200 million.

The Federal cap on all damages, which was included in the Am-
trak Reform and Accountability Act of 1997 states that “the aggre-
gate allowable awards to all passengers against all defendants for
all claims” arising from a single accident cannot exceed $200 mil-
lion. That was 15 years ago, and there was no indexing for the cost
of living. And, of course, we all know that health care costs have
increased significantly in the past 15 years.

Mr. Chairman, the Chatsworth tragedy was devastating to 180
families in my congressional district. For this reason, I have called
on the executives of Veolia to step up and at least cover the real
damages—not the punitive damages, but the real damages—caused
by this tragedy.

Veolia, a French company, is the largest transportation company
in the world. They operate rail systems that are subsidized by the
taxpayers of this country, and they operate throughout the United
States. Both public transportation entities and the American public
at large count on Veolia to operate safe transportation systems and
act like responsible corporate citizens. And they have not done
that.

I, therefore, call on Veolia to take responsibility for the devasta-
tion they have caused, and do the right thing by the people of this
country, who have lost so much through no fault of their own, only
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coullliting on public transportation to get them home safely from
work.

Again, I thank you very much for allowing me to testify today,
and I would yield back the balance of my time.

Mr. SHUSTER. I thank the gentleman. And now we will recognize
Miss Souser. Can I call you Mackenzie? OK. I know you have prob-
ably got some butterflies in your stomach. That is a good thing.
That is a good thing. But first thing, make sure you turn the mic
on, pull it up close to you. It is going to be a breeze for you.

I can tell you that there is only one person in the room that has
got more nerves going on in their stomach than you, and that is
your mother. I have been watching her over there. So just take
your time, do not be rushed. You are going to probably hear some
bells go off in the middle of your speech, and do not panic.

Ms. SOUSER. OK.

Mr. SHUSTER. It is not going to be a fire alarm.

Ms. SOUSER. OK.

Mr. SHUSTER. There you go.

Ms. SOUSER. Thank you.

Mr. SHUSTER. But again, just take your time, take a deep breath,
and go ahead and proceed whenever you are ready.

Ms. SOUSER. My name is Mackenzie Souser, and I am from
Camarillo, California. And I just wanted to thank you for inviting
me here today.

My dad, Doyle Souser, an executive at a manufacturing company,
left work on the afternoon of Friday, September 12th, and boarded
the Metrolink 111 train to come home from work. He usually took
the later train, but was coming home early to cook a barbeque din-
ner for a struggling family in our community. I was excited, be-
cause my 13th birthday party was scheduled for the next day.

My dad always helped with all the details of our family events.
After dinner on Friday, we were going to finish the rest of the prep-
arations for my party. Instead, on that Friday afternoon, my dad’s
train, which was filled with passengers, collided head-on, at full
speed, with a freight train on a bend in Chatsworth in Los Angeles
County. The 80-mile-per-hour force caused the Metrolink loco-
motive to completely enter the first passenger car and ignite into
flames. Twenty-four hours later, we learned that my dad was
riding in the front of the first car, and was one of the 24 pas-
sengers killed.

The Chatsworth Metrolink collision was the worst ever in Cali-
fornia’s history. In addition to all the people who died, more than
135 others were injured, many seriously and permanently. The sur-
vivors of the crash, which not only include those who were injured,
but those of us who are trying to make it each day without some-
one we depended on, do not refer to this event as an “accident.” It
really was not just an accident.

According to the National Transportation Safety Board, the colli-
sion was caused when the engineer of the Metrolink train, Robert
Sanchez, ran through a red signal while using his personal cell
phone to send text messages. The NTSB also determined that the
engineer, an employee of Veolia Transportation and Connex, sent
and received 43 text messages and made 3 phone calls while on
duty on the day of the crash.
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Two days before the collision, the Veolia engineer sent or re-
ceived 125 text messages during the time he was responsible for
operating the train. He would regularly send and receive an aver-
age of 180 text messages each day. Many of the texts were sent to
teenage boys he was communicating with. The engineer had re-
cently invited a teenager for a ride-along in the cabin with him,
and allowed him to have contact with the controls. The engineer
had been planning on letting the same teenager actually drive the
train on the evening of the collision.

Within a few minutes and a few text messages, my life was
changed, my family’s life was changed, and over 160 other families’
lives were changed drastically by this avoidable disaster. I am tell-
ing you this because I would never want anyone to go through the
same traumatic losses I have for the past 2% years. I am simply
not a normal teenager any more without my dad. The best part of
every day was when my dad came home from work and our family
would have dinner together. I struggle every day with the fact that
my dad, who was the sole breadwinner for our family, is not com-
ing home ever again.

Mr. SHUSTER. Take your time.

Ms. SOUSER. Sorry.

Mr. SHUSTER. It is all right. Take your time. Want some water?

Ms. SOUSER. Sorry. My dad was my best friend, and a strong
Christian influence, who helped me become a responsible young
adult. I miss spending time with him and talking about cars and
watching cooking TV shows, going to movies, playing in our back-
yard, and discussing many other things. I miss joining him at work
for father-daughter day, which he would let me do when I wanted
to spend the day with him.

I remember observing the great relationship my mom and dad
shared. It was a wonderful example of a beautiful marriage. I hope
some day to find a husband that will treat me like my dad treated
my mom.

My loss is not only physical, but it is also emotional. My dad was
also my brother Zach’s best friend. It is so hard to watch my broth-
er trying to grow up without his best buddy and male role model.
Others my age get to worry about normal teenage concerns while
I worry about my mom, our family finances, and our future, and
how my brother and I will go to college. I worry about what we
would do if someone broke into our home during the night, or if
there was ever a fire. And it is hard knowing that my dad will not
be there to walk my older sister, Kelsey, or me down the aisle
when we get married, or be here for us ever again.

As a teenager, I am very familiar with the popularity of text
messaging. Every teenager I meet should know that driving and
texting do not mix. My mom and I relied on the pilot of the plane
that brought us here today to do his job very carefully. In the same
way, my dad and all the other passengers relied on the Veolia engi-
neer to pay attention to the signals, and drive the train according
to all the important safety rules. Those rules said no cell phones
and no unauthorized people in the driver’s seat.

The engineer’s supervisors knew that he was using his cell phone
while on duty. It is so hard for me to understand why they did not
immediately investigate and put a stop to this. We learned that the
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engineer had been reprimanded recently before the collision. But
then we learned that what he got in trouble for had nothing to do
with text messaging or allowing kids to ride with him. It had to
do with not bringing a train into one of the stations on time. This
means that the company was concerned about profits, and not
about major safety issues and the hundreds and hundreds of safety
violations that were going on.

The truth is that the engineer’s company took such a big gamble
with my dad’s and all the other passengers’ lives. This was wrong.
It is also wrong that in these unbelievable circumstances Veolia is
relying on the Federal law that limits how much it has to reim-
burse all of the survivors for their injuries.

My dad always taught me to accept full responsibility under any
circumstances where I ever hurt someone. He never said, “Well,
Mackenzie, just try to make things 30 percent or 50 percent bet-
ter.” My dad knew that being 100 percent responsible was not only
fair to the person I hurt, he also knew that if I had to be fully re-
sponsible for any harm I caused, I would be more careful about my
actions in the future.

My family is so grateful to Congressman Gallegly for trying to
fix this problem with legislation that would increase the damages
cap. Congressman Gallegly has provided several opportunities for
the survivors to meet one another, share our stories and suffering,
and honor our loved ones.

My family will appear before the judge soon, and tell him about
all of our losses. We have been trying to make it for 2% years with-
out my dad’s support. And we have a long road ahead. If there is
no change in the law, or Veolia does not offer additional funds, the
judge will have to determine some fair way to reduce each award
so everyone’s case fits inside the limit. I can only imagine how dif-
ficult this will be.

Thank you for doing anything in the meantime to hold those who
refuse to follow or enforce important safety rules 100 percent re-
sponsible for the harm they may cause. And also, thank you for
helping honor my dad, Doyle Souser, and all of the others whose
lives were taken or forever damaged by this tragedy. [Applause.]

Mr. SHUSTER. Thank you very much, Mackenzie. You did a great
job, and your dad would be very, very proud of you today.

Ms. SOUSER. Thank you.

Mr. SHUSTER. I understand there might be a couple of questions
from Members. The gentlelady from California.

Mrs. NAPOLITANO. Thank you, Mr. Chairman. And it is cer-
tainly—young lady, that took a lot of courage. And thank you for
being so honest and so forthright.

There is a couple of things that I have. One of them is indicating
in the chart—and this is to Mr. Gallegly—is on the chart. And can
you specifically say what it said about the engineer’s phone usage
while he was actually driving the train?

By the way, what time was the accident, what time of day?

Ms. SOUSER. 4:42.

Mrs. NAPOLITANO. 4:42? Any idea what time this individual
started his shift?

Mr. GALLEGLY. I'm sorry?
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Mrs. NAPOLITANO. Well, because if it only went to that portion,
then the rest of it would have been more messages.

[Chart.]

Mr. GALLEGLY. The shift started about 3:30, when Mr. Sanchez
boarded the train, and the train was on its way from the western
San Fernando Valley into Ventura County, with the first stop in
Simi Valley. But if you look at this chart, these are the days that
Mr. Sanchez was on duty. And by the way, we can go back and
show charts like this for weeks before that Veolia was aware of.

But just on the week preceding the tragedy, you can see—this
was the day that he worked. Seventy percent of the time that he
was texting was when he was operating the train. These were 2
days that he was not working. These were the only text messages
he made. Blue indicates the number of text messages, which were,
like, 10 and 10. But the day he was on the train on the previous
Friday, 43 text messages. On Monday about 55. On Tuesday

Mrs. NAPOLITANO. So what does it say, Mr. Gallegly, about the
man’s usage of the cell phone? What are you indicating? What does
that say?

Mr. GALLEGLY. I am sorry?

Mrs. NAPOLITANO. What does it say? What is it really—where
you are pointing out to, what is the bottom line?

Mr. GALLEGLY. What I am pointing out to is the bottom line is
the number of text messages that were made on these days. This
line here is both the morning and afternoon shift, when he was
driving the train. So you can tell that, clearly, two-thirds to 75 per-
cent of all the text messages that he was making was during the
process of time while he was operating the train, not when he was
at home or away on a day off.

And on Wednesday of the week 2 days preceding the crash, there
were 184 text messages made, and about 130 of those text mes-
sages were made while he was actually operating the train. And we
move to Friday, prior to 4:42, the time of the collision. He had
made almost 100 text messages that day, with over 45 during the
course of the time that he was driving the train. His shift would
have lasted, I believe, until 8:35 that night, or at least another 4
hours, which would have probably indicated why there were fewer
text messages on the day of the crash. It is because he only oper-
ated the train up until the collision time.

Mrs. NAPOLITANO. Thank you. And if the actual damages, such
as those medical expenses we have heard about, we saw from the
tragedy, exceed the $200 million cap, who will pay for the medical
bills? What options do the victims have?

Mr. GALLEGLY. Obviously, some of the victims have certain insur-
ance. But all of the insurances have limitations or caps. But obvi-
ously, when those caps run out, it is going to be the taxpayers and
public hospitals and so on that are going to be paying this.

And I might mention that of those 135 people that were seriously
and critically injured, we have several that already have doctor
bills over $1 million, have not received anything to date. And, in
addition to that, many of these folks are going to require health
care the rest of their natural life, many of whom are in their
twenties and thirties, and will never be able to work another day.
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We did have one person that had just graduated from medical
school and was ready to start being a doctor. She had half of her
brain removed and was scarred permanently for life.

Mrs. NAPOLITANO. Thank you. I have always believed that the
States should be allowed to regulate railroads in their areas where
the Federal Government has not acted. We have tried that before.
As long as it does not hurt interstate commerce. And we are still
battling on that issue.

But as you discuss in your statement, the cap is $200 million.
However, Veolia could go beyond the cap and fully compensate all
victims of the disaster. Do you know whether they have insurance
coverage that could compensate the victims, and what amount the
insurance is?

Mr. GALLEGLY. My understanding is that they have, at the time
of the crash, approximately $700 million in insurance for an acci-
dent like this. When I asked them about the issue of $200 million,
they felt that $200 million would more than adequately cover any
potential tragedy. And I asked them if that was the case, why did
they have $700 million worth of insurance. And I still am waiting
for the answer to that.

Mrs. NAPOLITANO. Thank you, Mr. Chairman.

Mr. SHUSTER. I recognize Mr. Mica for a question.

Mr. Mica. Well, just a couple of things. While, first of all, some-
one was not paying attention to the performance of the engineer in
this case, and that is a shortcoming of our safety program, that
needs to be corrected. We did put some provisions after this crash
in for positive train control. I am concerned now that we may be
spreading some of that money too thin. It needs to be where we
have the greatest risk, and trying to make certain that we get in
place that control as soon as possible, that technology as soon as
possible where, again, there is a risk.

What concerns me is—and I think you alluded to it—is the—one,
the adequacy of the level of liability responsibility. And then, did
you tell me that a foreign entity—there was some questions as to
their responsibility in making payments? And does that need to be
corrected under current law, Mr. Gallegly?

Mr. GALLEGLY. I clearly believe that it does. I think that this was
a—probably an unintended consequence of the 1997 bill. You know,
sometimes we do not understand problems that are created—not
intentionally, but they are.

And clearly, the fact that when you have the number of people
that were critically injured and the number of people that perished,
the numbers—seems like—$200 million seems like a lot of money.
But when you start adding it up, when you have to start, as Mac-
kenzie alluded to, the judge’s task in deciding who is going to get
what, knowing clearly, clearly, there will not be the money to take
care of the victims

Mr. MicA. But did the foreign entity

Mr. GALLEGLY. Well, the foreign entity here, of course, was

Mr. MicA. Not—they were not required to be liable? And did they
have coverage?

Mr. GALLEGLY. Well, the issue is that I believe that was an unin-
tended consequence. They are, since they were operating a public
transit system that was covered, they are arguing that, as a result
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of that legislation, their liability is capped at $200 million, even
though they had multiples of that type of coverage because, obvi-
ously, you do not go out and buy $600 million or $700 million
worth of insurance, unless you think potentially you may have a
need for it.

Mr. MicA. So there is a question, again, in clarifying the loss of—
when you have an instance like this, that if you do have a set cap,
and then, say, a responsibility above that, that we need to better
define, again, those terms.

Mr. GALLEGLY. And, clearly, I do not know how that is going to
affect retroactively to the previous tragedy, but clearly we need to
fix this in the future.

We do not have to look too far to see what happened down in the
Gulf with the BP tragedy. And there were limits of liability there.
But—and I am not here to defend BP under any set of cir-
cumstances, but they did step up to the plate and offer and have
paid many multiples of what their actual legal limits were. And I
would hope that Veolia, in this case, for the victims that we have—
not only for the victims, but for the American taxpayers as well,
because that is where, ultimately, the burden is going to lie, at the
feet of the American taxpayers, for an incident that clearly, clearly
was the responsibility of the company that is foreign-based.

Mr. MicA. Thank you.

Mr. SHUSTER. There is under 3 minutes to vote. The gentleman
from New Jersey has a brief question, I believe, and then we are
going to recess.

Mr. SIRES. I just wonder if, after this accident, have you noticed
that the company has taken any steps to make sure this does not
happen, to monitor these engineers to make sure that they—that
nobody else is doing anything similar to this?

Mr. GALLEGLY. Well, you know, of course they lost the contract
with Metrolink and it was not renewed.

As it relates—we have changed some of the regulations and so
on and so forth. But the thing that I think is most disturbing is
that the leaders of Veolia have said that their hearts and prayers
ﬁre with the victims. However, their pocketbooks so far have not

een.

Mr. SirES. Thank you.

Mr. SHUSTER. I thank the gentleman. And I thank the gentleman
from California for being here today, and thank the Sousers. Thank
you for being here.

We are going to stand in recess for approximately 15 minutes.

Mr. GALLEGLY. I thank the chairman.

[Recess.]

Mr. SHUSTER. Come to order. I do not think we are going to be
interrupted by votes again. We are going to be good to go. So,
smooth sailing.

Again, thank everybody for coming today to our hearing on posi-
tive train control. I appreciate all of the witnesses for being here
today, and look forward to hearing your testimony. That certainly
was powerful testimony that we heard from Miss Mackenzie and,
of course, what happened in California, which, I believe, is right—
it was avoidable, and we have got to do more to make sure those
types of things do not happen.
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And of course I think we have already taken some action in per-
sonal responsibility by people who are operating trains, planes,
automobiles, whatever, heavy equipment. That is where safety
starts, first and foremost, with the individual. So we got to make
sure we keep that in mind.

Throughout our government, I am deeply concerned with the reg-
ulatory overreach that we have seen. I believe it cripples the econ-
omy. It stifles job creation, and ties our Nation up with red tape.
I applaud President Obama for his recent comments on reducing
the regulatory burden—for calling for a government-wide review of
burdensome regulations.

However, it seems like, at every turn, another agency is moving
forward with new cumbersome expensive rulemakings. There is a
significant disconnect between what—the President’s words and
the actions of his administration.

Positive train control is an example of regulatory overreach that
I would like to focus on here today. PTC describes technology de-
signed to automatically stop or slow a train before certain accidents
caused by human error. Section 104 of the Rail Safety Improve-
ment Act mandated that Class I railroad carriers and inner-city
passenger rail and commuter rail entities must implement PTC
systems by December 31, 2015.

In January 2010, the FRA published its final rule to implement
the PTC mandate. The rule has raised great concern and strong ob-
jections, specifically because the FRA regulations appear to have
gone beyond the scope of the Rail Safety Improvement Act and the
PTC mandate.

FRA’s own cost benefit analysis of the final rule implementing
PTC states that an immediate regulatory mandate for PTC could
not be justified, based upon the normal cost benefit principles, rely-
ing on direct safety benefits. The safety benefits of PTC systems
were relatively small, in comparison to the large capital mainte-
nance costs. The FRA estimated a cost benefit ratio of 15:1 for in-
stallation of PTC system when it issued its notice of proposed rule-
making, and an even higher cost benefit ratio of 22:1 in its final
rule.

The 20-year costs are estimated to be a whopping $13.2 billion.
Notably, the PTC rule has been targeted by the Obama administra-
tion’s regulatory review task force. Earlier this year at an Energy
and Commerce Committee hearing, Cass Sunstein the adminis-
trator of the Office of Information and Regulatory Affairs, made
note of this same point.

When asked to identify an example of a regulation that benefits
had not justified the cost, Sunstein highlighted positive train con-
trol. And I quote, “The only big one that comes to mind is positive
train control. The monetarizable benefits were lower than the
monetarized costs. There are not a lot like that.” So it is the poster
child of a regulation that has been mandated that does not have
a benefit, or does have a very, very small benefit to cost—cost ben-
efit ratio.

Another issue is the base year used for PTC route determination.
In its final rule, the FRA orders railroads to install PTC on rail
lines that carry toxic inhalation, or TIH materials, in 2008. Yet
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nothing in the Rail Safety Improvement Act calls for using 2008 as
the base year. Only 2015 is mentioned in the statute.

Using 2008 as the base year makes little sense, because the TIH
traffic patterns in 2015 will be vastly different than they were in
2008. If left unchanged, the 2008 baseline year will mean railroads
will have to spend hundreds of millions of dollars to deploy PTC
on thousands of miles of rail lines on which neither passengers nor
TIH materials will be moved in 2015.

Commuter rails also have serious concern regarding the PTC
mandate, particularly given the dire financial straits that many of
these public agencies face during our current economic recession.
The additional $2 billion price tag for implementation of PTC on
commuter rail systems is out of reach for almost all commuter rail
agencies. Commuter rails argue that PTC mandate would have the
unintended consequences of degrading safety by requiring the de-
ferral of needed state-of-good repair projects in order to fund initial
phases of PTC.

Finally, although short line and regional railroads are not explic-
itly required to install PTC equipment on their lines, under the
Rail Safety Improvement Act the PTC mandate affects them in the
case of interchanges of freight between short lines and Class I's
that take place on Class I track. In many cases, such interchanges
will occur on sections of track that are PTC-equipped. There has
not been a cost analysis of the impact of PTC requirements in the
short line and regional railroads. But industry representatives esti-
mate as many as 140 smaller railroads will be required to upgrade
their equipment to be PTC-compatible.

Again, I look forward to hearing from all our witnesses today.
And with that, I would like to yield to the ranking member for her
opening statement.

Ms. BROWN. Thank you, Mr. Chairman. And I am pleased to be
at this subcommittee meeting to see how the Federal Railroad Ad-
ministration is implementing the Rail Safety Improvement Act of
2008. Rail safety is an extremely important issue that affects the
lives of many.

When I was chair of the subcommittee in 2007, rail safety was
my top priority, and we tackled that issue first. We started out
with 2 days of hearing, and then followed up with additional hear-
ings, including one field hearing, over the course of several months
before developing legislation. We invited all of the interested par-
ties to participate in the discussion: the FRA, the railroad labor,
safety groups, and families involved in rail accidents, and the Na-
tional Transportation Safety Board.

I asked that the National Transportation Safety Board be invited
to this hearing, but the request was denied. However, I discussed
that with Mr. Mica, and he indicated to me that at the end of this
month we are going to have a series of hearings, and we will have
an opportunity to invite participants that was not able to partici-
pate in this hearing and other hearings that we have had through-
out the country.

So, I am looking forward to getting some of the other stake-
holders to the table so we can have these in-depth discussions. And
those hearings—I do not know whether we have scheduled those
dates, but I understand, Mr. Shuster, it is going to be at the end
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of the month we are going to have 2 days of hearings here in Wash-
ington.

Mr. SHUSTER. Yes. The last week of March? Yes, the last week.

Ms. BROWN. The last week in March we are going to have 2 days
of hearings. So we will get an opportunity to invite some of our
other stakeholders who we have not been able to get before the
committee. Because I think it is very important that we get all of
the stakeholders in the room, and be able to discuss how we move
forward.

Prior to the Rail Safety Improvement Act, our Nation’s rail safety
program had not been authorized in over a decade. As a result, we
did a lot of good things to help improve rail safety. We reformed
hours of service standard for rail workers to allow them to rest be-
tween work shifts. We required that one railroad that still had
camp cars to retrofit them or replace them, and we are still waiting
on an update on that. We required more training for workers and
ensured that injured workers have access to prompt medical atten-
tion. We improved track and crossing, and we required installation
of positive train control on main lines where passengers and cer-
tain hazardous materials was transported.

I support the PTC requirements in law. But I do have some
major concerns with how FRA is implementing it. With that said,
I think that the committee needs to be careful about weakening
rail safety. Serious accidents, injuries, and fatalities continue to
occur. In fact, human error remains one of the leading causes of
rail incidents. And, according to the Government Accounting Office,
the number of fatalities have spiked over the years as a result of
specific incidents, including one in South Carolina, another in
North Dakota, several in Texas, and, of course, the tragic accident
that occurred in California. I would hate for another tragedy to
occur like this one in California.

As the economy grows in high-speed, and intercity passenger
rails are developed in this country, we have to stay focused on im-
proving safety, and we all really have to work together.

Before 1 close, I have a question for—I think I have already
asked the question about when we was going to have the hearing.
And I want to thank again the chairman for having this hearing.

Mr. SHUSTER. I thank the gentlelady from Florida. And your
question, to be very specific, surface transportation reauthorization
stakeholders hearings on March 30th and 31st, and Member hear-
ings will be the first week of April.

Ms. BROWN. Thank you very much.

Mr. SHUSTER. Thank you. I ask unanimous consent for testimony
to be placed in the record from the American Chemistry Council,
from Metrolink, and from Veolia.

[No response.]

Mr. SHUSTER. Without objection, so ordered.

[The information follows:]
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PRESITHINT AND CRID

March 16, 2011

The Honotable Bill Shuster
2165 Rayburn House Office Building
Washington, D.C. 20515

Dear Chalrman Shuster,

The Amierican Chemistry Council and its members respectfully submit this letter for the
record regarding the forthcoming hearing, “Federal Regplatory Overreach in the Railroad
Industry: Implementing the Rail Safety [inprovement Act,” to be held by the Subcommittee
on Railroads, Pipelines & Hazardous Materials.

The topic of the hearing Is of great importanice 10 our members since the nation depends on
chemical producers every day to form the building blocks and processes that are necessary for
safe drinking water, life-saving medications and medical devices, a safe and plentiful food
supply, energy-saving solar panels and more. To meet this constant demand across the
country, our members count on the railroads to deliver chemicals wherever they are needed to
get the job done.

A small but important percentage of these rafl shipments-are classified as *Toxic Inhalation
Hazards™ (TIH). Rail is a vital mode of transportation for our members and their customers
since it has proven to be one of the safest modes for trasisporting TIH chemicals,

Because of the sensitive but critical nature of these shipments, we arc constantly working with
our transportation partners to find ways to build upon an already impressive safoty record.
Together, we have investad billions of dollars in traiming, technology innovation and tank car
safety.

Most recently, our members have supported the development of a new safety standard that
they will use when purchasiug new chemical tank cars that carry TIH. We are also strong
supporters of regulations to eshance rail safety and testified before Congress in support of the
deployment of new technologies like Posttive Train Control (PTC).

While the goal of safety must be paramount, we believe these regulations must also be
implemented in a way that supports the President’s Execative Order 13563, which calls for
agencies to “identify and use the best, most innovative and least burdensome tools for
achieving regulatory ends.™ Tt is critical that any new regulations effectively enhance safety,
and remain consistent with the common-carrier obligation that allows our members to ship
thelr products where they are needed by downstream customers now and in the future. These
goals must not be mutually exclusive,
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We ook forward to working with you and the other members of the Hause Transportation and
Infrastructure Committee, as well as all other stakeholders, to explore risk-based approaches
to achieve the objective of the Rail Safely Improvement Act in the most innovative and least
burdenisome way possible.

Cal Dooley
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TESTIMONY OF MR. JOHN E. FENTON
CHIEF EXECUTIVE OFFICER
SOUTHERN CALIFORNIJA REGIONAL RAIL AUTHORITY
{METROLINK)

SUBSUBCOMMITTEE ON RAILROADS, PIPELINES AND HAZARDOUS MATERIALS
HOUSE TRANSPORTATION AND INFRASTRUCTURE SUBCOMMITTEE

HEARING ON “FEDERAL REGULATORY OVERREACH IN THE RAILROAD INDUSTRY:
IMPLEMENTING THE RAIL SAFETY IMPROVEMENT ACT”

March 17, 2011

This statement is submitted on behalf of the Southern California Regional Rail Authority, known as
Metrolink.

Although not part of today’s hearing, we want to offer our written sentiments about PTC and why we
are committed to move forward to meet or exceed the PTC implementation federal deadline on

Metrolink territories,

Metrolink—A Brief Background

Metrolink is governed by a Joint Powers Authority comprised of an 11-member board representing the
transportation commissions of Los Angeles, Orange, Riverside, San Bernardino and Ventura counties. At
19-years of age, Metrolink is the second largest commuter rail systern by size and the fifth largest by
ridership in the USA, serving close to 20 millien people working and living in Southern California.

To give a brief sense of the scope of our daily operations, our trains traverse 512-route miles in six
Southern California counties. We transport approximately 40,000 passengers a day throughout the
network. in addition to operating 144 daily trains with nearly one million passenger trips each month,
Metrolink provides dispatching services to two freight companies {Burlington Northern Santa Fe and the
Union Pacific Railroad} and three passenger rail services {Amtrak, Coaster, Metrolink} over one of the
most complex multi-modal rail systems in the United States; this includes select freight traffic coming
out of the ports of Long Beach and Los Angeles, two of the busiest ports in the nation. To give you a
sense of how much traffic that is, almost 50% of the containers that come into those adjacent ports is
distributed across the United States.

More than Physical Assets

Beyond our high-density/highly congested operating environment, Metrolink is more than just
equipment, buildings, and right-of-way.



17

John E Fenton

Metrolink

PTC - March 17,2011

Metrolink is people; people who have devoted their lives to provide safe, reliable, and consistent
transportation options to Southern Californians dealing with near grid-lock as about 15-million cars and
trucks vie every day for limited space on our congested streets, highways and railroad tracks.

Unfortunately, these efforts were not enough to prevent the horrific collision between a Metrolink
passenger train operated by a contract engineer from Connex, and a Union Pacific freight train near
Chatsworth Station on September 12, 2008.

The Chatsworth Legacy

That day is seared into the souls of all the people at Metrolink and those we serve. Even some 30-
months after we still walk in the shadow of that pain in mourning for all those touched by the tragedy.

That is why we are fully dedicated to meet or beat the PTC implementation deadline of 2015, We don’t
think there is any time to waste given the unforgiving nature of the environment within which we
operate.

There were close to 1000 federal de-certifiable events in 2010 on the major railroads, and approximately
800 of these were trains that passed signals requiring a stop or restricted movement. Any one of those
could have been a collision.

Our sense of urgency, like that of NTSB and FRA, is founded in the belief that PTC has potential to save
lives. It adds a dimension to safety that will make our daily operations even safer than they are today.

A Sense of Resolve

A firm sense of resolve is clear. PTC can be the technological edge that helps Metrolink and other rail
operators achieve the safest operations possible when combined with a culture of positive safety,
management leadership by example, sound operating rules and practices, a collaborative approach to
stakeholder involvement, and our crash-energy-management car fleet.

We recognize that there are gaps beyond our control that must be addressed if we are to meet the
current deadline. The specifics are well documented, but we offer in the below a summary of areas
where we need help to remain on-time:

¥ PTCis 3 communication intensive system, which requires large amounts of specific {220 MHz)
radio spectrum. Metrolink has been attempting to exercise an option to acquire radio spectrum
in the private market for over a year but the Federal Communications Commission {FCC) process
for approving the use of the spectrum and license has been very slow and is jeopardizing the
schedule.

> The technology for the custom PTC radios has not been fully developed and placed into
production further jeopardizing Metrolink’s 2012 implementation goal.

ZlPage
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Metrolink
PTC~March 17, 2011

» There still remain technical and operational details to allow trains from different railroads to be
inter-operable and, while we want to help, this issue must be resolved by collaborative efforts
beyond Metrolink alone.

» The Federal Railroad Administration must have the right skills and adequate staff to review and
approve the safety plans and support field testing and approve the PTC Systems.

We know that others have expressed similar concerns and we urge Congress to assist in the right places
ta make it possible for us to be successful.

Metrolink supports being the first interoperable PTC system in- service and that serves as the basis to
inform the entire commuter rail industry on PTC. Further, we believe that federal resources must be
dedicated, including those from the Federal Communications Commission and the Federal Railroad
Administration to fully support the early implementation of Metrolink’s commuter rail PTC system by
2012.

PTC at Metrolink — Commitment and Momentum

We have been diligent in securing financing for PTC implementation. We have moved guickly and
deliberately to establish a dedicated staff and execution doctrine to fulfilt our commitment to on-time
implementation.

We know these are tough decisions for any board, especially in today’s climate. But our Board felt that
nothing was more important than doing whatever we had to do to implement PTC as soon as possible.

We must move forward with the implementation of PTC. Our passengers, our employees, our
communities are too important to us.

We belief first in self-help. For example--

1. With unanimous SCRRA Board support Metrolink established a focused PTC Development Team
within two-months of passage of Rail Safety Act of {October) 2008 and focused on the journey
ahead.

2. The PTC Team defined and progressively improved scope, schedule, budget, risks, contract
procurement, and placed the PTC program on a glide path for implementation by the end of
2012.

3. Metrolink developed largely a turnkey Federal compliant procurement document and then
advertised and awarded the contract in October 2010. The contract was awarded to Parsons
Transportation Group.

4. Metrolink staff, with support from its member agencies, the State of California, and the Federal
government, has fully funded the estimated costs of the $201 million program. The cost split is
approximately 85% State & Local dollars and 15% Federal doliars.

3I?age
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Metrolink
PTC - March 17, 2011

5. In order to achieve PTC interoperability Metrolink adopted the same PTC technology and PTC
system as the major Class 1 freight railroads {Interoperable~Train Management System or {
TMS).

Metrolink’s Bottom Line
We believe that PTC is perhaps the most important safety innovation in our lifetime.

Our families, co-workers, friends, and neighbors ride our trains every day. Their safety is our
responsibility. It is our core value, PTC is too important in our mission of zero safety incidents.

In Closing

The Metrolink team will not rest until we do everything in our power to prevent any casualties in
Metrolink operations.

Our SCRRA Board members, our employees, and our contractor co-workers have all been impacted by
the tragedy of the Chatsworth collision. Each day we commit to take all steps within cur power to
ensure a tragedy like this can never happen again. We ask for your help in supporting the development
and implementation of this life-saving technology.

| want to thank Chairman Bill Shuster, Ranking Member Corrine Brown and members of the
Subcommittee for the opportunity to provide this written testimony. | am happy to provide additional
information or answer any questions on the Metrolink plan.

JOHN E. FENTON

Chief Executive Officer

Southern California Regional Rail Authority/Metrolink
700 South Flower Street, 26" Floor

Los Angeles, CA 50017

213.452.0245

ﬂPage B
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TRANSPORTATION

March 16, 2011

The Honorable john L. Mica

Chairman

House Transportation and Infrastructure Committee
2165 Rayburn House Office Building

Washington, DC 20515

The Honorable Bill Shuster

Subcommittee Chairman

Railroads, Pipelines and Hazardous Materials Subcommittee
House Transportation and Infrastructure Committee

204 Cannon House Office Building

Washington, DC 20515

Dear Chairman Mica and Subcommittee Chairman Shuster:

Veolia Transportation is the largest private sector operator of multiple modes of transit in North
America, providing bus, rail, paratransit, shuttle, sedan and taxi services. We employ almost
20,000 men and women in North America who transport 400 million passengers annually
through our contracts with cities, regional transit authorities, private entities and large
transportation centers such as airports.

Veolia Transportiation, through its subsidiary Connex Railroad, operated Metrolink trains under a
contract with the Southern California Regional Railroad Authority at the time of the 2008
Chatsworth accident. We grieve every day for the innocent victims of this accident and their
families. Among those who died in the accident was Doyle Souser, a friend to Congressman
Elton Gallegly and father of the young girl who will appear with Congressman Gallegly before
you tomorrow to bravely speak of her loss. Thanks to the Congressman’s efforts, on February 7,
representatives of Veolia Transportation were able fo meet with some of the victims and their
families in Simi Valley, California, including Miss Souser, to hear the stories of their personal
losses and injuries.

No amount of money can undo the tragedy of Chatsworth. However, since the day of the
accident, Veolia Transportation has worked nonstop to create as prompt a financial recovery
fund for victims and their families as possible. On January 3, 2011, the U.S. District Court in Los
Angeles, California, approved the creation of a $200 million recovery fund for the victims and
their families. Established through the joint efforts of Veolia Transportation and the Southern
California Regional Rail Authority (the “SCRRA” or “Metrolink”), this $200 million fund

Veolia Transportation, Inc,
720 E. Butterfield Road, Suite 300
Lombard, Hinois 60148

wwiwe veoliatransportation.com
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constitutes the largest financial recovery in the history of passenger rail, exceeding the amounts
paid on a per claim basis to victims of the 9/11 disaster and every other passenger rail accident
in the U.S,, including the 2005 Metrolink collision in Glendale, California that only was recently
settled after years of protracted litigation.

Despite the findings of the NTSB that a cause of the accident was engineer distraction, this
finding was never judicially determined and would have been seriously contested. Strong
evidence existed that the signal passed by Metrolink 111 seconds before the accident, seen that
day by all of the five {5} eyewitnesses, was green not red, and that the engineer operating the
train north of the Chatsworth station was fully engaged in operating the controls of the train,
not using a cell phone, when the signal was passed. In addition, under existing indemnity
agreements, the SCRRA, not Veolia Transportation, was the financially responsible party for
accidents on its system. The only alternative to the $200 million recovery fund was protracted
litigation that would have delayed recovery for the victims and their families for years to come.
it was only because of the existence of the federal cap on damages and jointly held insurance
that we were able to put aside protracted litigation over causation and financial responsibility to
bring the maximum allowed by law to the victims and their families. And, it must be noted that,
because of the historic size and timing of the 5200 million fund, the fund’s creation and the
discharge of all defendants from further liability were approved by of all the claimants in the
Chatsworth litigation. Only a small number of claimants and their trial lawyers have publicly
expressed the view that the $200 million is inadequate financial recovery.

The focus of your hearing tomorrow, as we understand it, is not on the adequacy of the $200
million recovery fund or the federal damages cap but on one of the major conclusions reached
by the Nationa! Transportation Safety Board in the investigation of Chatsworth—the lack of 2
Positive Train Control that would have prevented the collision regardless of whether it was the
result of a faulty signal or a distracted engineer. Long before there were cell phones, human
distraction and mechanical error have resulted in train accidents, and governments around the
world have known for decades that Positive Train Control is the only known means to prevent
them. This lesson was learned again a little more than a month ago in eastern Germany where
PTC would have prevented the loss of at least 11 lives in a head on collision there between a
passenger and freight train. The NTSB has been calling for the implementation of Positive Train
Control for more than 20 years in the U.S. and, in particular, in the Metralink system since
Metrolink’s fatal rail accident in Placentia, California in 2002. It was only after Chatsworth that
Congress finally responded by enacting the Railroad Safety Improvement Act requiring
implementation of Positive Train Control by all freight and passenger railroads by the end of
2015, a measure we strongly support,
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More important than damages caps to the future of passenger rail in the U.S. is the safety and
security of passenger rail systems. We believe there is no better way for government and the
industry to work together for the future of passenger rail than to increase the investment in
safety systems and safer railroads.

Respectfully submitted,

Mark L. Joseph
Vice Chairman and CEOQ

ce:
Congressman Nick joe Rahall
Ranking Member, House Transportation and Infrastructure Committee

Congresswoman Corrine Brown
Ranking Member, House Railrpads, Pipelines and Hazardous Materials Subcommittee

Congressman Elton Gallegly
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Mr. SHUSTER. Now we will turn to our witnesses. I will introduce
all of you across the board, and then I will let you go one at a time,
obviously.

First, Jo Strang, who is the associate administrator, office of
safety, Federal Highway Administration; Mark Manion, who is the
executive vice president and chief operating officer of Norfolk
Southern, accompanied by Ed Hamberger from the Association of
American Railroads; Joseph Giulietti, the executive director of the
South Florida Regional Transportation Authority; Paul Victor, the
president of the Anacostia and Pacific Railroad Company; and Den-
nis Pierce, the national president of the Brotherhood of Locomotive
Engineers and Trainmen. Again, thank all of you for being here.
And before I recognize our first witness, Mr. Meehan would like to
make a comment.

Mr. MEEHAN. Yes. Mr. Chairman, for the record, may I ask as
well—you asked for unanimous consent to submit statements, and
I would like to ask if I could have a statement submitted by the
Southeastern Pennsylvania Transportation Authority on the same
issue of PTC.

Mr. SHUSTER. Without objection, so ordered.

[The information follows:]
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STATEMENT OF

JOSEPH M. CASEY, GENERAL MANAGER

SOUTHEASTERN PENNSYLVANIA TRANSPORTATION AUTHORITY

PHILADELPHIA, PENNSYLVANIA

SUBMITTED TO

SUBCOMMITTEE ON RAILROADS, PIPELINES AND HAZARDOUS MATERIALS
OF THE

HOUSE COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE

“FEDERAL REGULATORY OVERREACH IN THE RAILROAD INDUSTRY:
IMPLEMENTING THE RAIL SAFETY IMPROVEMENT ACT”

MARCH17, 2011

A
SEPT.

Southeastern Pennsylvania Transportation Authority
1234 Market Street, 10th Floor
Philadelphia, PA 19107
WWW . SEPTA.ORG

Submitted: March 3¢, 2011
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Chairman Shuster, Ranking Member Brown and Members of the Subcommittee on Railroads,
Pipelines and Hazardous Materials, thank you for the opportunity to submit written testimony
on the Rail Safety Improvement Act and the Southeastern Pennsylvania Transportation

Authority’s’ (SEPTA) experience thus far implementing Positive Train Control.

Since the October 2008 passage of the Rail Safety Improvement Act (P.L. 110-432), SEPTA has
been working with the Federal Railroad Administration’s Railroad Safety Advisory Committee
(RSAC) and in coordination with our commuter rail partners to meet the Positive Train Control
{PTC) mandate by the December 31, 2015 statutory deadline. At the time of the RSIA's
passage, the industry supported the goal of PTC implementation and the enhanced safety this
new technology provides, but was uncertain as to how to achieve Congress’s timeline. Nearly
two and a half years into the PTC mandate, SEPTA remains committed to installing a viable and
reliable PTC system; however, matters relating to the availability of PTC technology,
interoperability, funding, and the impact of accelerated PTC implementation on other system-
wide safety and state of good repair efforts are still unresolved. In submitting our
implementation plan as required by the RSIA and established in the FRA’s January 2010 PTC
final rule, we suspected then what has become clear now, that significant challenges exist both

in terms of technological issues and possible escalation of costs.

In order to meet the legislatively mandated 2015 deadline and the timeline established in our
own PTC Implementation Plan, SEPTA will need to commit to its PTC third party contract no

later than late summer 2011 to secure the technical expertise and manufacturers’

'The Southeastern Pennsylvania Transportation Autherity {SEPTA) is the nation’s sixth-largest public transportation
system. The Authority is an instrumentality of the Commonwealth of Pennsylvania, created by the State
Legislature, and is a vital regional asset. SEPTA’s service area includes the heavily populated southeastern
Pennsylvania counties of Bucks, Chester, Delaware, Montgomery, and Philadelphia. This area encompasses
approximately 2,202 square miles. The SEPTA system serves over one-half million customers daily and provided
approximately 330 million {unlinked} passenger trips in Fiscal Year 2009. SEPTA’s service also extends to Trenton
and West Trenton, New Jersey and Newark, Delaware.

SEPTA is a multi-modal transit system as it provides a vast network of fixed-route services including bus, subway,
subway elevated, regional rail, trolley, and trackless trofley, as well as customized community service. In
Philadelphia, City Transit Operations serves a network of 84 subway-elevated, trolley, trackless trolley and bus
routes. In Fiscal Year 2009, approximately 928,000 (unlinked} passenger trips were generated per weekday.

SEPTA's Railroad Operations serves all five counties with a network of thirteen regional rail lines, serving
approximately 124,000 (uniinked) passenger trips per day in Fiscal Year 2009. This service also operates to
Newark, Delaware and to Trenton and West Trenton, New lersey.
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commitments to take delivery of all materials and services that will be required to meet the
mandate. SEPTA, therefore, joins the American Public Transportation Association {APTA} and
the majority of the nation’s commuter railroads in requesting that Congress extends the PTC
implementation deadline to December 31, 2018. Extending the PTC implementation deadline
would allow SEPTA and other commuter rail agencies to efficiently implement PTC without
major service interruptions while gaining the flexibility to simultaneously address other safety-

critical infrastructure needs.

While SEPTA continues to lay the financial, engineering, and technical groundwork necessary to
meet the ambitious PTC deadline, the Authority is also maintaining its commitment to an
already-extensive program to install Automatic Train Control (ATC) system-wide by 2015, ATC,
which uses continuous cab signaling and locomotive-based electronics to execute speed
controls based on operator behavior and track conditions, is a quantum leap forward in train
control safety, replacing track-side Automatic Block Signaling systems. SEPTA’s ATC initiative,
undertaken without federal prompting, and accelerated in response to the passage of the RSIA,
will provide the platform for SEPTA to implement its own FRA approved PTC system. From
2000 through 2015, SEPTA will have invested $215 million in track signal technology and
interlocking upgrades throughout its commuter rail network, including $120 million to convert

210 miles to ATC.

Like other commuter systems operating on or connecting to the Northeast Corridor, it is
necessary that SEPTA build its PTC system off of the FRA-approved PTC system Amtrak is
installing — Automatic Train Control with a Positive Train Control overlay. ATC is a substantial
safety improvement in its own right and by effectively completing its ATC rollout, SEPTA is

making a very prudent investment in future PTC success.

Available technology and Interoperability, however, remain the biggest impediments to PTC
scheduling and budgeting. SEPTA commuter trains and freight carriers share trackage
throughout the SEPTA commuter network, and while the Northeast Corridor transit authorities

such as SEPTA must follow Amtrak’s FRA-approved PTC system, freight carriers are all working
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towards developing PTC systems that are based on entirely different technology and design
principles that accommodate the unique freight operating environment. Significant changes
are already coming to the four major elements - control center, communications networks,
vehicles, and wayside signal controls ~ routinely used to provide safe and reliable rail
operations at SEPTA and other commuter properties. These changes will require extensive
hardware and software overhauls to achieve internal integration. And that is the easy part.
Implementing PTC technology that is interoperable with other rail systems operating over

shared trackage presents problems on multiple levels.

The Challenge of Positive Train Control Upgrades

SEPTA & Amtrak PTC Upgrade Freight Operators’ PTC Upgrade

(ACSES) {VETMS)

~Control Control " * " Vehicles
- Center: Center ;
" Integrated Train Control

Interopéfabkiklitv“ Systé‘rﬁ

Wayside

H : - Wayside
" Signals -/ : ’

Signals

-Communication -

The United States Government Accountability Office’s December 2010 report, Federal Railroad
Administration Should Report on the Risks to the Successful Implementation of Mandated Safety
Technology, highlights a number of the persistent concerns related to interoperability and the
industry’s uncertainty that PTC, and specifically the interoperability mandate, can be achieved
by the deadline, given the well-documented and overwhelming challenges. SEPTA is
legitimately concerned that despite what would be an exhaustive effort on our part to
implement PTC by the December 31, 2015 deadline, we could still be found non-compliant due

to other systems’ delays and technical issues beyond our control. In setting a date certain



28

4, SEPTA

without determining whether the elements for successful implementation woulid be available
or that thoroughly vetted technology would exist, Congress is asking the railroad industry to
take a considerable financial leap of faith at a time when commuter railroad budgets simply

cannot afford the risk.

As a multi-modal public transportation agency continually facing the challenge of maintaining
aging operational infrastructure, SEPTA is uniquely impacted by the financial implications of
regulations, where requirements of one mode can have unintended, negative consequences for
other system safety priorities and efforts to bring assets of another mode to a state of good
repair. The costs and timing of Positive Train Control present such a circumstance. SEPTA
conservatively estimates that the financial burden imposed by Positive Train Control will be in
excess of $100 million, not including the Authority’s $120 million Automatic Train Control
commitment. SEPTA’s commuter rail and rail transit power facilities date back to the 1920's
and 1930’'s while our 300-plus bridges have an average age exceeding 80 years. Despite the age
of this infrastructure, current capital funding will not allow for a single bridge or substation to

move into construction during FY 2011 or FY 2012.

In its 2009 Rail Modernization Study, the Federal Transit Administration {FTA) estimated that
the nation’s seven oldest and largest transit systems, which includes SEPTA, face a $50 billion
state of good repair backlog. The FTA’s follow-up study, the National State of Good Repair
Assessment {2010), found the backlog for all transit systems across all modes is $77.8 billion.
SEPTA will have roughly $310 million for capital projects in FY 2012, funding levels that stand in
stark contrast to documented capital needs of several billion dollars {$4.2 billion using FTA
collected data) throughout the system. Meanwhile, SEPTA engineers estimate that a three year
extension to implement PTC would free up approximately $40-50 million over the next four
years, allowing for critical safety improvements at a time when the Authority has limited

budgetary flexibility.

APTA's preliminary assessment of the costs associated with commuter rail PTC compliance is

more than $2 billion. Though not a comprehensive solution for commuter railroads struggling



29

5, SEPTA

to fund their PTC implementation programs, SEPTA encourages Congress to fund the Rail Safety
Technology Grant Program at least at authorized levels {$250 million over five years). This
grant program is vital for the significant, remaining PTC research and development still required
and to support the efforts of commuter railroads moving forward with accelerated
implementation schedules. However, the PTC implementation grant has only received funding
during one appropriations cycle {FY2010) and the House-passed FY2011 full-year continuing
appropriations bill provides no funding for the current fiscal year while rescinding grants

awarded in 2010.

SEPTA remains committed to adding Positive Train Control to augment our existing system
safety technology and operating procedures. it is imperative, however, that this integration
occur in an efficient and organized way that capitalizes on proven technology and industry best
practices while not risking operations. The hurried pursuit of the Rail Safety Improvement Act’s
PTC deadline in the face of finite technical, material, and radio spectrum resources holds the
potential for significant cost overruns and the erosion of public confidence in overall rail

reliability and safety.

SEPTA urges Congress to immediately pass an extension of the December 31, 2015 PTC
deadline or provide the Secretary of Transportation the flexibility to approve extensions based
on systems’ progress and efforts to achieve PTC. The current data and anecdotal evidence
provided by many railroads indicates that the prospects for industry-wide PTC compliance are
still uncertain. By extending the deadline through 2018, now, Congress will reaffirm its
unwavering support of commuter rail safety and service while affording agencies the
opportunity to successfully advance Positive Train Control but not at the exclusion of other

critical safety improvements.

Thank you, again, for the opportunity to submit these comments for the record. | look forward

to working with you to promote long term commuter rail safety and efficiency.
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Mr. MEEHAN. Thank you.

Mr. SHUSTER. Thank you. And with that, Ms. Strang, you may
proceed. And I ask you to all adhere to the 5-minute timeframe. I
have been enforcing it. I know there has been a special request by
Mr. Manion and Mr. Hamberger to show a 1-minute tape. As long
as it is just 1 minute—got it.

So, adhere to 5 minutes, please.

Ms. STRANG. OK, thank you very much. Good morning, Chair-
man Shuster, Ranking Member Brown, and members of the sub-
committee. I am honored to appear before you today on behalf of
Secretary LaHood and Administrator Szabo to discuss the imple-
mentation of the Rail Safety Improvement Act of 2008, commonly
referred to as RSIA.

RSIA is the most sweeping piece of safety legislation ever passed
by Congress, requiring more than 40 final rules, guidance docu-
ments, model laws, reports, and studies. By requiring the installa-
tion of positive train control (PTC) systems, it addresses the risks
of carrying certain toxic chemicals and also prevents collisions in-
volving passenger trains, such as the one that was one of the worst
passenger train collisions in recent history in California.

FRA has been working hard to implement RSIA, and I am
pleased to report that FRA has issued final rules for PTC, bridge
inspection, State-specific action plans, and updates to hours of serv-
ice recordkeeping and reporting regulations. We have issued five
notices of proposed rulemaking and one advance notice of proposed
rulemaking. We have also completed seven reports to Congress, as
well as the model State law for sight distance at passive crossings.

The most complex requirement, in terms of technical complexity
and breadth of undertaking, is PTC. PTC is designed to prevent
four types of catastrophic events: train-to-train collisions; overspeed
derailments; movement over misaligned switches; and incursions
into roadway work zones.

RSIA requires the installation of PTC on intercity passenger and
commuter routes and on routes over which certain toxic materials
are carried. The deadline for installation, as set by the statute, is
December 31, 2015. By early 2010, FRA had published the final
regulations necessary to provide guidance to railroads required to
install PTC.

We undertook a number of efforts to reduce the cost through the
Railroad Safety Advisory Committee process, and provided in the
final rules several exceptions and exclusions, such as passenger
yard and terminal exceptions, limited passenger operations, some
exclusions for Class II and III railroads—both for locomotives oper-
ating on the host railroad’s PTC territory and for Class II and III
railf?oad lines carrying limited amounts of passenger and freight
traffic.

Total PTC route miles, without any exceptions, would have been
82,000, and the total actually being implemented by approval of
those allowances that we have received by request so far will be
around 73,000 route miles, thus providing significant cost savings
to the industry.

FRA and the AAR have reached a settlement agreement to hold
AAR’s lawsuit challenging portions of the PTC rule in abeyance
while FRA issues two notices of proposed rulemaking. The first
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would propose eliminating the two tests that would potentially re-
quire PTC to be installed on track segments not specifically re-
quired to be equipped by Congress. The other will address other
PTC concerns that are not involved in the litigation.

The two NPRMs will allow FRA to solicit the input of stake-
holders and the general public in making decisions on whether
safety can be better served by amendments to the rule. This ap-
proach is consistent with the President’s recently issued Executive
Order 13563, requiring agencies to review their significant regula-
tions and ensure that the safety benefits justify the costs imposed
by the rules.

FRA has worked tirelessly to implement the requirements of the
Act, and will diligently complete the remainder of the rulemakings,
reports, and guidance documents required by the Rail Safety Im-
provement Act of 2008. I thank you for your time.

Mr. SHUSTER. Thank you very much. You came in way under the
1 minute. Mr. Hamberger can utilize that time.

[Laughter.]

Mr. SHUSTER. With that, Mr. Manion, please proceed.

Mr. MANION. Thank you, Chairman Shuster, Ranking Member
Brown, and other Members of the Committee, for the opportunity
to discuss the Rail Safety Improvement Act of 2008 on behalf of
Norfolk Southern and other members of the Association of Amer-
ican Railroads.

For Norfolk Southern and America’s other freight and passenger
railroads, safe operations are an imperative. From 1980 to 2010,
the U.S. train accident rate has improved 77 percent, and the
grade crossing collision rate has improved 81 percent. 2010 was the
American railroad industry’s safest year ever. Our employees are
remarkably safe, too. In that time period, the employee injury rate
has been reduced 82 percent. It is safer to work for us than it is
to work in a grocery story. We demonstrate that safety is the right
thing to do, and safety is good business.

The Rail Safety Improvement Act of 2008 addresses a range of
provisions. One of those involves positive train control, or PTC,
technologies designed to automatically slow or stop a train before
certain accidents caused by human error. While PTC is the most
expensive and far-reaching mandate in railroad history, let me
make it clear we are not seeking changes in the PTC mandate for
passenger trains.

However, there are problematic issues with regard to PTC de-
ployment. One such problematic requirement centers on the com-
plexity of PTC systems required to comply with a 2015 deadline.
As the GAO has indicated, implementing PTC without the full ben-
efit of solid sound engineering principles and practices commonly
used in development of technology of similar complexity and scope
has the potential of significantly slowing the rail network, and may
not produce expected safety benefits due to reliability issues.

A second issue centers on costs. According to FRA’s own esti-
mates, PTC will cost railroads up to $13.2 billion to install and
maintain over 20 years. But it will return only $1 in safety benefits
for every $20 spent. Yes, you heard correctly. This is money that
could otherwise be invested in the economic recovery and in safe,
environmentally friendly and fuel-efficient railroad infrastructure.
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A third concern relates to PTC effectiveness. Only 4 percent of
mainline accidents over the last 7 years might have been prevented
by PTC. By contrast, track and equipment-caused accidents ac-
counted for 60 percent. It would be more effective to focus our re-
sources on reducing those track and equipment-caused accidents.

Railroads are aware that some of the accidents that PTC systems
are designed to prevent can be serious, with significant injuries
and loss of life. However, there are less costly and less complicated
technologies and operating practices that can provide greater over-
all safety improvements for railroad operations.

A fourth issue is that FRA is requiring PTC installation based
on 2008 traffic levels, even though 2015 is the deadline that is
cited in the statute. This is not logical. Freight movement patterns
are dynamic. They change, based on customer demand and other
factors. By our calculation, we will have to spend more than $500
million to deploy PTC on more than 10,000 miles of track where
it will not even be required by the time 2015 arrives.

While we have agreed to hold the litigation over the 2008 base-
line issue and second display in abeyance, the industry awaits final
action over the issues to be addressed in the new rulemaking pro-
ceedings.

My last perspective involves the so-called business benefits, sup-
posedly totaling billions of dollars, to be achieved through PTC.
Those benefits simply will not happen. PTC will not allow us to run
more trains, reduce delays, save fuel, or improve fleet utilization.
And it should not be touted as being able to do so. Fortunately, we
already have systems that do those things.

To conclude, the railroad industry is safe and getting safer. We
are fully dedicated and engaged in meeting the requirements and
deadlines placed upon us, and in working with FRA, Congress, and
all safety stakeholders to ensure the best outcomes. We are, how-
ever, concerned that the final rules implementing the Rail Safety
Improvement Act of 2008 do not support continuation of the bene-
ficial long-term safety trend. Thank you, sir.

Mr. SHUSTER. Thank you.

And, without objection, AAR has a 1-minute?

Mr. HAMBERGER. Thank you, Mr. Chairman. We talk in our writ-
ten testimony about alternative risk reduction strategies for TIH-
only lines, not for passenger lines. And I have, literally, a 1-minute
clip of some of those technologies to give the subcommittee an idea
of what we are working on, in partnership with the FRA, at the
Transportation Technology Center in Pueblo, Colorado. And if I
have any luck, it will work right now.

[Video shown.]

Mr. SHUSTER. Thank you for that. And with that, Mr. Giulietti,
you may proceed. I pronounced it correctly?

Mr. GIULIETTI. Yes, you did. Thank you, Chairman.

Good morning, Chairman Shuster, Ranking Member Brown, and
members of the Railroads, Pipelines and Hazardous Materials Sub-
committee. My name is Joe Giulietti, and I am appearing before
you today on behalf of the American Public Transportation Associa-
tion, APTA, and more than 1,500 organizations, as well as the
South Florida Regional Transportation Authority, where I serve as
the executive director and oversee the Tri-Rail commuter railroad.
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I thank you for the opportunity to testify today to discuss the Rail
Safety Improvement Act, and offer insights to the very important
matters related to the implementation of positive train control, or
PTC. A copy of my full testimony has been submitted to the sub-
committee. I will summarize my testimony, and will be pleased to
answer any questions you may have.

First, let me take a moment to tell you about my background and
why I was asked by my colleagues to speak with you this morning
on behalf of our industry on this very important subject. I am in
my 40th year in this industry, and I have had a wide range of ex-
perience in both passenger and freight railroad operations.

I started as a brakeman, worked in both passenger and freight
railroad operations. I have worked as a locomotive engineer, a rail-
road foreman or a transportation manager. I have worked for Penn
Central, Amtrak, Conrail, Metro North Commuter Railroad in New
York, and now Tri-Rail. I have worked in New Haven, Boston, New
York, New Jersey, Philadelphia, and Florida. And I have worked
closely during my career with the Federal Railroad Administration,
the Federal Transit Administration, as well as the National Trans-
portation Safety Board.

Additionally, I taught the engineers school, trained engineers
and conductors, and worked as a manager of operating rules, where
I co-authored at least two operating rulebooks, qualified train dis-
patchers, and served as a superintendent of the New Haven and
Harlem lines into New York.

Currently, I am the co-chair on the commuter and intercity rail
legislative subcommittee. I am the immediate past chair of all com-
muter rail CEOs at APTA and the vice chair for commuter and
intercity rail.

The main message I want to leave with you today is that the
commuter rail CEOs across the country are committed to the goal
of installing positive train control, PTC, for our systems as soon as
possible. We all believe that PTC will add an additional layer of
safety to our systems that will greatly enhance the level of safety.
We are committed to PTC being operational at all systems as
quickly as possible.

But I am here to report to you we have encountered obstacles
that will have to be addressed to ensure the success in this endeav-
or. And if we are to have success, it has become apparent that we
will need more time than has been allowed under the law.

Ensuring that the system will work, currently there is no system
market-ready that meets this mandate for commuter rail. There
are indeed PTC systems that have been developed and will likely
be deployed on freight lines, but none have been fully vetted in a
commuter rail environment. And because the lead time necessary
to purchase and install and test even well-known existing signal
systems can be a multi-year process, we are concerned that the
PTC technology we know of is untested in the commuter rail envi-
ronment.

As you may have heard, our colleagues with Metrolink Com-
muter Rail system in Los Angeles are committed to having their
PTC operational as early as 2012. We applaud their efforts in Los
Angeles. As an industry, we all have a stake in their success. We
are closely monitoring their progress and experience, because their
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success will determine whether a system can be manufactured that
will meet our industry needs.

We need your help with spectrum, the new technology that re-
quires that radio frequency be utilized to ensure the safety of oper-
ations. To date, no spectrum has been set aside by the FCC for this
safety-critical operation.

Some of our systems have utilized—or have unfulfilled applica-
tions to the FCC, while others are desperately trying to negotiate
bandwidth, when we do not know for sure we can achieve the spec-
trum necessary to ensure the integration of this system. Please
have the FCC make bandwidth available to this industry for this
system.

And, three, we need additional Federal funding assistance. We
need additional targeted funding arrangements from the Depart-
ment of Transportation that provides sufficient resources to afford
this safety-critical system, and allocate our resources to it. We also
fully support sending immediate available funding to Los Angeles
to ensure Metrolink and North County Transit District’s success, so
that we can learn and hopefully model our systems around what
they learn.

Research funding from the Federal Government has already pro-
vided $20 million to a software company that is developing the
radio system to make this technology work. That company has been
purchased by four of the Class I railroads in their efforts to ensure
that they can get the system implemented.

We support their efforts at compliance. We ask you to ensure
that they make this technology available to our systems for public
purpose. Not only are we striving with the freight railroads to
jointly meet this standard, but we also operate over each other’s
trackage. And therefore, we are together in this. And all techno-
logical advances must be fully available.

We are in tough financial times, and we recognize that commuter
railroads, like so many other public transportation agencies, have
tough choices and challenges to keep them viable.

Again, let me reiterate that we begin first with ensuring safety
to the best of our collective abilities, and the introduction of PTC
will significantly increase our industry’s safety and operations.
Thank you.

Mr. SHUSTER. Thank you, Mr. Giulietti.

And with that, Mr. Paul Victor, please proceed.

Mr. VicTOR. Good morning. I am Paul Victor, president of the
New York and Atlantic Railway, a 250-mile short line that operates
freight service over the Long Island Railroad. We carry approxi-
mately 22,000 carloads annually, including 350 cars a year of
hazmat LPG gas. This means we take approximately 180,000 one-
way truck trips off the highways of New York City and Long Is-
land, annually.

New York and Atlantic is one of five short lines owned by Ana-
costia Rail Holdings. And of these, four railroads would be required
to install PTC. Because the New York and Atlantic Railway oper-
ates over one of the busiest passenger corridors in the country, I
have been heavily involved in the positive train control issue, and
our railroad is heavily impacted by this mandate.
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I am also appearing here on behalf of the American Short Line
and Regional Rail Association, which represents the Nation’s 550
Class II and Class III railroads. As you know, short line railroads
are not, in practice, required to install PTC. However, the PTC
mandate, due to the integrated network of North American rail op-
erations, joint facility matters including track rights interchange
and reciprocal switching, blur the line of the short line exemption.

In addition, short line operations and routes that are shared with
passenger and/or commuter services will also require short lines to
come on stream with PTC-equipped locomotives.

PTC will be costly. Looking just at Anacostia Rail Holdings, the
company I work for, we own or lease 36 locomotives on the 4 rail-
roads that will require PTC. Twenty-seven will need to be
equipped. The estimated cost is currently estimated at $2.2 million.
This cost includes both equipping eight units with an Amtrak-com-
patible system, as well as 19 units to be equipped with a GPS-
based nationwide system.

This cost equals about 92 percent of the combined annual capital
expenditure budget, literally. We must reallocate our dollars for in-
stallation of PTC in lieu of almost all other infrastructure and
equipment improvements. Ultimately, we would end up with PTC-
equipped locomotives, but a less safe railroad network to run them
on.

I have worked in the railroad industry my entire adult life, and
understand that even a single injury or fatality is something to be
avoided. But surely it is reasonable for public policymakers to bal-
ance the need for action and the cost of that action. PTC will be
an enormous financial burden on our small businesses with very
little impact on the safety of our railroad operations. Indeed, it is
likely to have an adverse impact on our short line safety. Imple-
menting the PTC mandate will take millions of dollars away from
short line track and bridge rehabilitation that does more to im-
prove railroad safety than any other expenditure we can make.

Short line railroads tend to serve light-density customers with a
cost benefit ratio of adding new services, often a very close call.
One of the key factors in making that call is the cost of installing
and/or maintaining the so-called switch into the customer’s facility.
This is the equivalent of connecting a house to the electrical grid.
In this case, the electrical meter has become the controversial and
needed switch to connect the potential shipper to the network.

Future switch installation costs will be much higher in PTC ter-
ritory. This added cost could drive potential customers away from
rail by changing their tipping point. Where will the traffic go then?
It will end up on our already overcrowded highway system.

PTC will impact all new shippers and receivers, large and small,
to the extent that it will drive traffic from rail to truck, it will in-
crease the truck traffic and the highway congestion associated with
that traffic.

I know that the PTC mandate will remain. I am not here to sug-
gest that New York and Atlantic be exempt from that mandate. We
operate in a highly dense passenger corridor, and we want to do
so safely, and want to utilize every available tool to do so. We un-
derstand the valuable of PTC. One, it is prudently developed and
installed. I am suggesting that the Federal Government has im-
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posed an enormously expensive mandate that cannot be afforded by
most short lines, and will dramatically reduce the short line’s abil-
ity to invest in other more directly beneficial safety improvements.

Presumably, the government believes this mandate is in the pub-
lic interest. And, if that is the case, I would hope that the govern-
ment will provide public monies to help pay for the cost.

I appreciate the opportunity to present these thoughts, and will
welcome any questions. Thank you.

Mr. SHUSTER. Thank you, Mr. Victor.

And now, Mr. Dennis Pierce.

Mr. PIERCE. Good morning, Chairman Shuster, Ranking Member
Brown, and other committee members. My name is Dennis Pierce,
I am national president of the Brotherhood of Locomotive Engi-
neers and Trainmen organization. I am also president of the Team-
sters Rail Conference. I appreciate the opportunity to address the
subcommittee today on behalf of the BLET and the Teamster Rail
Conference, and with the endorsements of the Brotherhood of Rail-
road Signalmen and the United Transportation Union.

The Rail Safety Improvement Act of 2008 was a comprehensive,
wide-ranging, far-reaching piece of legislation, and it was the first
rail safety act in 14 years. When Congress felt compelled to act in
the aftermath of the Chatsworth tragedy, stakeholders were still
fine-tuning the bill. BLET, UTU, and AAR were still discussing ad-
justments to the hours of service, but none of those adjustments
were adopted. Thus, the bill that Congress passed contains some
flaws that have since come to light.

FRA was given a massive but imperfect bill that included an ex-
traordinary number of statutory mandates with short deadlines.
The agency’s resources and personnel were not increased suffi-
ciently to fulfill the tasks that were assigned. The Railroad Safety
Advisory Committee, which has shepherded nearly every signifi-
cant safety rulemaking for the past 15 years has been working non-
stop for almost 2% years handling RSI mandates. So we do dis-
agree with the criticism of how FRA has handled PTC implementa-
tion.

I understand the industry and FRA appear to have settled their
dispute over the 2008 baseline and in-cab display screen aspects of
the PTC final rule. So there is no need for me to address those
issues at this time, except to remind the subcommittee that the
NTSB supported the baseline language.

I do also want to address the industry’s complaints about PTC
cost. We have repeatedly appeared before Congress concerning the
dangers of non-signaled dark territory and inexpensive technologies
like switch position detectors that are readily available to address
the risk. Because Congress didn’t order it, the railroads chose not
to widely install it. And that choice is one factor that led us to
PTC.

Over the past 19 years, some 70 BLET members were killed in
the line of duty. And PTC could have prevented nearly 50 of those
deaths. To me there is no such thing as Federal regulatory over-
reach when it comes to returning our members safely to their fami-
lies. It is appalling to me that profits would be placed ahead of our
members’ lives.
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While I am here I also want to talk about the hot-button issue
for operating crews, and that is hours of service. Tremendous work
has been done building a scientific foundation for the passenger
and commuter rail hours of service regulations. But this service,
because it is scheduled, the studies showed there is significantly
less risk of fatigue and the regulations will be less strict, less cost-
ly, and more effective than the laws governing freight operations.
Similar studies have shown a much lower risk of fatigue on sched-
uled freight service as well, and a number of waivers have been
granted by FRA for relief from the 6-days-worked/48-hours-off pro-
vision of the law, so long as no overnight hours are worked. We are
drafting technical corrections for you to consider, and one will be
to make scheduled freight assignments subject to the passenger/
commuter rail regulations.

Most importantly, the law is not combating fatigue to the degree
Congress intended in unscheduled freight service. Train line-ups
are as unreliable as ever, and we believe it is time to move to a
10-hour call.

Further, the AAR agreed with us and the UTU 2% years ago,
that 8 hours off duty was sufficient at the away-from-home ter-
minal, and it is time to put that understanding in the law.

Finally, because it is not based on science, the 6-days-worked/48-
hours-off provision is not mitigating fatigue in unscheduled rail-
road service. The law allows the railroads to create a situation
where employees who are truly fatigued do not qualify for 48 hours
off. Conversely, the application of the law requires others who are
not fatigued to take 48 hours off.

All of these subjects will be addressed in our technical correc-
tions that we will be submitting soon. Thank you, Chairman.
Thank you, Ms. Brown. I will be happy to answer any questions
the subcommittee may have.

Mr. SHUSTER. Thank you, Mr. Pierce. I appreciate that. Now we
will go to our questions. I am going to start. I am going to probably
do two rounds, because I have got a number of questions. So I will
take 5 minutes and then yield to the ranking member and the
other members.

The first question I have to the FRA is, what is plan B? I mean
if we cannot meet this—if the cost is a tremendous burden—and
I am going to ask you a question about the abeyance that—the
court challenge. But are you going through a process to figure out
what plan B is?

Ms. STRANG. Yes. While we cannot get into the specifics, because
the court case is only in abeyance and it has not been dismissed,
we plan on issuing two notices of proposed rulemaking.

The first notice would revisit the issue of the two tests that were
not required by Congress. So it would essentially take out the re-
sidual risk analysis and the other analysis so that those burdens
would not necessarily be placed on the industry. But we would
want to get the advice and comments of the public, and make sure
that the public agrees that those are, you know, wise choices to
make.

Mr. SHUSTER. And it would be—the court challenge, the abey-
ance, my understanding—I think there is four issues. I just want
to read off the four issues. My understanding of what the abeyance
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says—and tell me if I understand it correctly—that it addresses the
new proposed rules during the abeyance, and the 2008 to the 2015
PTC baseline map issue, de minimis or limited train operations,
switch movements on main lines in rail yards and on non-PTC-
equipped locomotives, and failures of the PTC-equipped locomotives
en route. Those four things that——

Ms. STRANG. Right. Essentially, there are two notices. The first
notice would look at the routing issue, and the second notice would
deal with the other items that are not part of the litigation. But
we expect that we will receive a petition for rulemaking from the
AAR that will outline all of their issues that they would like us to
reconsider.

Mr. SHUSTER. When you say the “routing,” is that the map?

Ms. STRANG. That would essentially be the route map issue, yes.

Mr. SHUSTER. OK. And again, the President stands up almost
weekly now and says that we are going to reduce regulations. I
talked with Mr. Szabo a couple weeks ago. And the question I have
to across the Administration is, do you guys get that message?

I mean, do you hear what he is saying? Because, again, it is all
across the Administration that the President stands up one day,
and then you get the Secretary of Transportation, FRA, you got
other agencies, EPA, coming with new rules and regulations that
are, you know, a tremendous burden on business and, in this case,
do not have the cost benefit analysis and, I might add—and I am
going to go through a line of questioning later—that is going to
take away from and possibly make it less safe out there, because
we are not spending the money on various things.

So, again, has it been clear, the message coming from the Presi-
dent, to Secretary LaHood and Mr. Szabo?

Ms. STRANG. Yes. In fact, we had a public meeting March 14th,
where the AAR and other organizations presented us with views on
how we should do a retrospective look-back into all of the regula-
tions, and they presented a list of regulations that they would like
us to revisit.

Mr. SHUSTER. OK. Thank you. They did not start the clock, so
I do not know if I violated the 5-minute rule. So with that I will
yield to the ranking member, and I am going to come around for
a second round of questions.

Ms. BROWN. Thank you, thank you. Before I get started with my
questions, I have a little housekeeping that I need to get in order.

Norfolk Southern, I have a question to you. It is pertaining to
Carolina, the intercity passenger rail. There are some problems, or
some rumors, which—I do not like rumors—that you all are hold-
ing up the agreement for North Carolina because of Illinois. And
I want to know—I want a win with this intercity passenger rail,
and I want to know when you all are going to sign it. But the FRA
administrator agreed to have a meeting yesterday in Illinois. It was
canceled. I was told that by the end of yesterday that I would get
a call, letting me know when it is going to be rescheduled.

I know most of you all do not know what I am talking about, but
those two do know. And can you all answer my questions?

Mr. MANION. Congresswoman Brown, I would be pleased to. First
of all, as far as the canceling of that meeting, I do not believe we
had anything to do with that. We are ready, willing, and able to
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discuss the project in North Carolina. It has got a lot of good public
benefit to it. The project in Illinois, specifically at Englewood, out-
side of Chicago, has got a lot of benefit to it, from a public stand-
point and from a rail standpoint

Ms. BROWN. And I toured it. I know exactly what you are talking
about.

Mr. MANION. Absolutely. And so we are ready to negotiate, and
we would like to conclude both of those deals, both of those
projects, and we will be present at the next meeting, as scheduled.

Ms. BROWN. Thank you. I need a win. Yes, ma’am?

Ms. STRANG. I am sorry, I am not authorized to——

Ms. BROWN. Can you take a message back?

Ms. STRANG. I absolutely will.

Ms. BROWN. All right, all right. I want an answer today. I was
told that I would get the answer by yesterday when the meeting
was going to be rescheduled. I need that answer today. And my
flight leaves at 8:00, so that gives you all day long. From FRA—
you all are the ones that are supposedly scheduling the meeting.
You understand what I am saying.

Ms. STRANG. Yes, I do.

Ms. BROWN. And no one is confused. Let me go on to the ques-
tioning.

Ms. STRANG. Sure.

[Following are supplementary remarks submitted by Ms. Strang
after the hearing:]

FRA worked collaboratively with the North Carolina De-
partment of Transportation, the North Carolina Railroad,
and Amtrak to develop an agreement with the Norfolk
Southern Railway (NS) facilitating the construction of im-
provements on the Piedmont corridor between Raleigh and
Charlotte, supported by $520 million in funds from the
American Reinvestment and Recovery Act of 2009. This
process concluded on March 21, 2011, after months of ne-
gotiation to reach an agreement that protected both the
passenger rail investments and preserved the capacity for
freight operations on the corridor. FRA continues to work
with NS and the State of Illinois to develop a similar
agreement to facilitate a $133 million project in Chicago to
construct a railroad-to-railroad overpass between Metra
commuter tracks and the shared NS and Amtrak corridor.

Ms. BROWN. I guess I am going to start with—I am concerned
about the loan program, and why is it that we authorize it, we
funded it, you have awarded funds—this is FRA—but no one has
received any of those funds, and there are programs that need the
funds so they can implement the safety controls on those particular
lines.

Ms. STRANG. For the RRIF loan program?

Ms. BROWN. No, ma’am, not the RRIF loan.

Ms. STRANG. Oh, the technology——

Ms. BROWN. The grants.

Ms. STRANG. OK.

Ms. BROWN. Yes.
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Ms. STRANG. We have awarded the $50 million in technology
grants that we had for 2010. We do not have a future grant pro-
gram envisioned for 2011. It was rescinded in the House version of
the appropriations. We do have a request for it in our 2012 budget
request.

Ms. BROWN. I understand. But no one has received any of the
funds.

Ms. STRANG. The money has all been obligated.

Ms. BROWN. It has been obligated?

Ms. STRANG. Yes, it has. And, in fact, several of the grant recipi-
ents are here.

Ms. BROWN. Right, but they have not gotten the money. It is just
like the money is in the bank, but it

Ms. STRANG. It has been obligated. So I can try to find out where
the hold-up is.

Ms. BROWN. Yes.

Ms. STRANG. I do know that some of the grant recipients have
received their funds. But I will check and make sure that I get
back to you.

Ms. BROWN. And let us be clear. Because the House passed some-
thing does not mean that the Senate is going to take it up, or the
President. But it does not mean that the President is going to sign
it.

Ms. STRANG. I understand.

[Following are supplementary remarks submitted by Ms. Strang
after the hearing:]

Of the $50 million that FRA received in fiscal year 2010
for railroad safety technology grants, FRA has obligated
approximately $49.3 million to date. Approximately
$87,000 was not awarded. All FRA grants are awarded on
a reimbursable basis. This means that once FRA has obli-
gated funds for the grantee, the grantee has the ability to
spend against those funds immediately. It is the responsi-
bility of the grantee to submit evidence to FRA of its
spending (i.e., invoices) for review. Once FRA determines
that the costs are appropriate and in line with the grant
agreement, FRA will approve the funding, and the ac-
counting system will issue an electronic payment directly
into the grantee’s specified account.

Ms. BROwN. All right. And I want another round, because I did
not get a chance to ask my questions. Thank you.

Mr. SHUSTER. We will definitely give you another round.

Ms. BROWN. All right.

Mr. SHUSTER. And I will tack on that 30 seconds you saved.

[Laughter.]

Mr. SHUSTER. No one on my side. So, Mrs. Napolitano?

Mrs. NAPOLITANO. Thank you, Mr. Chairman, and thank you
both for your tireless efforts on the Rail Safety Improvement Act.

Critical in my district. We have 160 trains a day going through
my district now, and 14,000 containers going through my—many of
them carrying hazardous material. And they transport $400 billion
of trade through the rest of the Nation. So, to me, it is critical, be-
cause it is going to increase. And I will have 1 train every 10 min-
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utes going through my whole district. So you understand why I
have great interest in the safety aspect of this.

The Rail Safety Act did not solve my State regulatory issues, but
that is another issue for another time. But the views and estimates
drafted by the Majority, as has been pointed out, were approved by
this committee yesterday, but opposed the proposed increase in
funding and staffing for FRA included in the President’s budget.
What impact would this have on the safety program?

And then the second question to the Administration is, can FRA
shift personnel to accomplish if the cuts remain?

Ms. STRANG. I am sorry, ma’am, I am not sure I understand your
question. Is the question about our 2012 budget request?

Mrs. NAPOLITANO. No, this is about——

Ms. STRANG. 20117

Mrs. NAPOLITANO [continuing]. Estimates drafted. We approved,
this committee approved cuts to the specific area of assistance that
we have been talking about, the——

Ms. STRANG. Right.

Mr(si. NAPOLITANO. And also the 2010 leftover will also be re-
moved.

Ms. STRANG. OK. The 2010 grant program has been fully obli-
gated, so there is no leftover to be removed.

On the 2011 request for the grant program, FRA will not have
a negative consequence of the grant program being removed, in
terms of our personnel. If our funding level remains adequate so
that we can continue to support the development of positive train
control, which is a resource-intensive effort—it requires a lot of
technical expertise and the ability to test and certify the positive
train control systems, so that we know that they are safe.

Mrs. NAPOLITANO. Well, we can go to that later. But there is an-
other question that I have for some of the railroad folks. And I
looked at the charts that Mr. Gallegly earlier, in regard to the use
of texting, et cetera.

But in California, if I remember correctly, several years ago I got
into the issue with the California Public Utilities Commission that
they were not being given the report on accidents in the yard. So,
in other words, it was only accidents that were outside of the yard,
the locomotive yards. And to me, that would skew the number of
accidents, because those accidents are also reportable, or should be
reportable, to be able to have a better feeling as to where we can
begin to work with the Administration and the railroads in ad-
dressing those issues.

Mr. MANION. Congresswoman Napolitano, I presume you are re-
ferring to accidents that are caused by some kind of electronic cell
phone usage, or something like that?

Mrs. NAPOLITANO. No, no, no. I am talking about any accidents,
any accidents within the rail yard. The California Public Utilities
Commission, up to a couple years ago, had no idea how many of
them were in the yard, whether it is human error, infrastructure,
whatever.

Mr. MANION. Yes. We report according to the dollar threshold of
the accident.

Now, the fact of the matter is that, just by the nature of it, acci-
dents within yards are frequently less expensive than accidents out
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on the main line. But we report equally, whether it is a yard acci-
dent or whether it is a main line accident. We report those to the
FRA, according to the threshold.

Mrs. NAPOLITANO. Do you report those to the State entities, also?

Mr. MANION. That is correct. Where we are required to do so, we
would——

Mrs. NAPOLITANO. As of when, sir?

Mr. MANION. Pardon me?

Mrs. NAPOLITANO. As of when? Has it been a standing order, reg-
ulation?

Mr. MANION. This is—there has been—as far as our reporting
procedures go, I am not familiar with any change.

Mrs. NAPOLITANO. I would like to ask Mr. Pierce if he has any
comment on this.

Mr. PIERCE. On the reporting itself, or——

Mrs. NAPOLITANO. Yes, sir.

Mr. PIERCE. As far as we know, the reporting are dollar thresh-
old-based, and they are equal on the main line and in the yard——

Mrs. NAPOLITANO. Mr. Hamberger?

Mr. HAMBERGER. I would just offer that whatever is reported to
the FRA is public. So there is no hiding the ball here. I do not
know what the requirement is in California. And Mr. Manion here
operates out of Norfolk, Virginia. So—but whatever is reported to
the FRA is public, and I am sure is

Mrs. NAPOLITANO. Thank you, Mr. Chair. I would go a second
round, please.

. Mr. SHUSTER. Thank you. The gentleman from New Jersey, Mr.
ires.

Mr. SiRES. Thank you, Mr. Chairman, and welcome. You know,
I represent a district that has a lot of lines and a lot of everything,
trucks—so I am a big proponent of putting a lot of the merchandise
on rail, so we can get the trucks off the road. And I have been a
proponent for many years.

And I am very interested in the safety, especially when it comes
to commuter rail. You know, we have had a number of accidents
in my district. And I was just wondering, Mr. Manion, and you
made a statement before that this has been the safest year on
record, in terms of rail. Can you give me a—what do you give that
credit to? What do you attribute it to?

Mr. MANION. You know, I credit it to a number of things. One
is we have—the rail industry in general has a relentless pursuit of
reducing injuries and reducing accidents. And it is something that
is ingrained in the culture of the industry. So, from the standpoint
of training and education with our employees, that is where we
spend a tremendous amount of time.

And then, in addition to that, there is a lot of emphasis placed
on improved technology, which also helps with regard to reducing
accidents and injuries.

Mr. Sires. Has that suffered because of the downturn in the
economy? You know, have you made any cutbacks or anything on
that, you know

Mr. MANION. With respect to 2010, we thankfully saw some very
nice improved volumes. And 2010’s performance was the result of
just continued emphasis on reducing accidents and injuries.
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Mr. SIRES. Can somebody tell me if PTC is used in other coun-
tries? You know, how effective is it in other countries?

Mr. VicTOR. Yes, I can. It has been in effect in Panama since
about 2005. And in 2007, representatives of the FRA went to Pan-
ama to take a look at that system. That is the only one that is
PTC-based.

Mr. SIRES. I rode the AVE Train in Spain from Madrid to Bar-
celona. And they told me they had these monitors on—they actu-
ally took us to the cockpit, and they actually had these monitors
on the rail, in the middle, which works with the computer, I guess,
in the cockpit. And if a train is coming toward the train, it auto-
matically slows this train down. Is that what—you know, the tech-
nology, is that something similar?

Mr. VicTor. It would be similar. That is a transponder-based
technology. The one in Panama is GPS-based.

Mr. SIRES. There are sensors in the track.

Mr. VicToR. Yes. The transponder one is track-based. The one in
Panama is GPS-based. Together with track sensors, a critical—
parts.

Mr. SireS. OK. Mr. Manion?

Mr. MANION. Congressman Sires, if I might add to that, in Eu-
rope, as you say, they do use technology that involves tran-
sponders. Specifically it is something that they refer to as close-gap
wireless communications. And in their environment, where the
shorter, lighter, faster, shorter distance trains—that is the tech-
nology that works for them.

When we are looking at employing PTC on thousands of miles,
perhaps as much as 75,000 miles of tracks, that is not feasible to
use that same type of technology. It is not going to work in the
U.S. environment. One of the primary reasons it is not going to
work is because you have got all of these individual little compo-
nents scattered through your railroad track. And anything that
goes through there, including our maintenance gangs, our produc-
tion work, are going to damage those components, those tran-
sponders, and all those pieces of equipment that are scattered out
along the railroad track.

So, in our case, what we are having to do—and this is one of the
big challenges for employing PTC throughout the U.S.—we have to
use wireless communication instead of transponders. Employing
wireless communication over the size network we have got, and
doing it in an interoperable way, where railroads have to be able
to communicate with other railroads, where we have to be able to
communicate with not only our own dispatching centers, but other
railroads’ dispatching centers, that type of widespread wireless
communication has never been accomplished in this country or suc-
cessfully in Europe. So this is one of the big challenges we have.

Mr. SiReS. Thank you very much. I also want to thank you—
without a question, without a complaint, you respond pretty good.
Thank you.

Mr. SHUSTER. Sorry about that. I am having a rough day. I got
a cold, if nobody has noticed, so—but I bumped the gavel, I did not
gavel you down.

My question is—we will go to the second round of questions, it
sounds like everybody wants a second crack.
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Ms. BROWN. A third

Mr. SHUSTER. We may get that, too, Ms. Brown.

To the extent that the mandate to implement PTC—how has that
diverted—and this is to Mr. Manion, Mr. Giulietti, and Mr. Vic-
tor—has it diverted you away from other safety technologies that
could be implemented that we could see a cost benefit that is going
to save—Dbecause the focus here is we certainly want to be as safe
as possible. But if we are mandating $13 billion, what is it going
to take away from? And can you be specific about that in—start
with you Mr. Manion.

Mr. MaNION. Well, when we are looking at $13-give-or-take bil-
lion, we feel like we could spend less money more wisely in other
ways. And the fact is there are a—there is a myriad of technologies
out there that we would like to continue to pursue, or further de-
velop. You saw evidence of some of this on the video that we looked
at with TTCIL.

There are things we can do on the rail car side, for example, as
far as improving design of rail equipment, specifically tank cars.
There is all sorts of detector technologies, detectors, for example,
that find problems with rail wheels, problems with the axels, prob-
lems with the trucks that are centered under the cars. There is all
kinds of track-related issues that we have to work on. And we have
testing equipment, we have geometry cars. We do all those things.
But we can intensify those efforts with more spending.

One of the really significant areas that the railroad industry has
is finding flaws in rail before they become accidents or incidents.
Rail, broken rails, are a significant thing, and have been for years.
And we do all sorts of testing in order to find problems before they
occur. But we need more development. We need to put more into
rail testing, in order to get further ahead of that.

And the fact of the matter is, Congressman Shuster, if you take
these issues that involve track-related accidents, and issues that
involve car, rail car-related accidents, all that comprises 60 percent
of the accidents we have; 60 percent are related to those 2 things.
That is where we would like to focus the dollars we spend. As trou-
blesome and problematic as the PTC-related accidents can be, they
only represent 4 percent of the accidents that take place.

Mr. SHUSTER. So you can save lives and damage to——

Mr. MaNION. That is correct. The fact is those 60 percent of acci-
dents, they result in a lot of damage and injury and worse.

Mr. SHUSTER. Mr. Giulietti?

Mr. GIULIETTI. Thank you, Chairman. I would like to answer it
in two ways. One, because of the fact of the funding and the situa-
tion that we are in, waiting for an extension, several of our prop-
erties have had to lock down their capital budgets and change what
was already in capital programs to go forward.

Some quick examples, Northern Indiana, who was supposed to go
into changing out their base rail to 100-pound rail, they have got
25 miles they cannot go ahead with. Metro North cannot do a
change shed, they are looking at renovations of their electrical sub-
stations that cannot be done if they have to go and dedicate the
funds now. Long Island Railroad has tracks and bridge upgrades
that were supposed to be done that are being deferred. We have
the same thing going on with APTA, and their state of good repair.
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And for some of us, the situation and the request for the 2018
extension is because they already have cab signals in place, and
they have a safety network that is in place, where others of us are
not in that same situation, and that is why we are all behind the
PTC, but you can understand, in order to accomplish this, what has
to be done or deferred in order to meet that.

Mr. SHUSTER. Thank you. Mr. Victor?

Mr. VicTor. Within the short line world we have and stand to-
gether with our friends at APTA, where we operate over commuter
lines. And, really, we are absolutely in a parallel universe. And our
ability to pay, considering the size of our operations is equally dif-
ficult for us to contemplate, as I stated before, with 92 percent of
our capital budget for PTC for a year.

More broadly speaking, for the short line industry as a whole, it
becomes equally burdensome, considering the density levels and
sizes of our operations, typically, across the U.S. rail network. So
we certainly have the same concerns and issues that the commuter
agencies will have, as well as companies of our size trying to cope
with this in lieu of more critical investments in equipment and in-
frastructure.

Mr. SHUSTER. Thank you. My 5 minutes have expired, so I will
yield to the——

Ms. BROWN. Thank you.

Mr. SHUSTER. We are probably going to go a third round. I am
pretty sure of——

Ms. BROWN. OK. I am going to start with Mr. Manion, but then
I will go to Mr. Pierce. But this question is for the entire panel.

There are hundreds of FRA-reported incidents on the major rail-
road lines since 2010, many of which were trains that passed stop
signals. Any one of them could result in serious accidents. Now,
when we had the accident in California and South Carolina, the
House and the Senate both dealt with PTC. We pulled together a
bill. All of you all came together and supported it. Now it seems
like you have a change in heart.

What would you do differently, or what would you do equally,
that would protect the passengers, workers, and the public from
human failures? What would you do? Because you all had the op-
portunity to come to the table prior to us passing the bill. We
passed this bill with your support, and now, you know just like ev-
erything else, you know, we want to change.

Mr. MaNION. Well, Congresswoman Brown, you know, we equally
are concerned about the devastating accidents that can happen as
a result of passing red signals. And as I stated in my opening com-
ments, our position is that we are not opposed to PTC with respect
to our lines that have got passenger train——

Ms. BROWN. You are talking about the technology, though. You
said that the technology is not there, and there are other things
that you could do, other technology——

hMr. MANION. That is right, that is right. And a couple of
those

Ms. BROWN. That would be equal to?

Mr. MANION. Yes. A couple of those things are this. We can oper-
ate in a manner where we provide what we will call temporal sepa-
ration, where we keep a safety buffer zone ahead of and behind the




46

passenger trains being operated. And, in fact, on Norfolk Southern
we employ some of that now, where we have what we call—sepa-
rated by signals, we keep a full block ahead and a full block behind
passenger trains on some of our lines, not all of our lines.

In addition to that, the other technologies that I was speaking
to earlier with regard to approving technology, as far as the rail-
road track itself and the rail, and the technologies that detect prob-
lems with the equipment, those are some of the most significant
things we can do to prevent accidents.

So, the reality of it is those accidents caused by going by red sig-
nals are a smaller portion of the accidents taking place. And while
we want to work on those also, we want to work on the 60 percent
piece that are the bigger part of the accidents taking place. And if
I may, just very quickly, we work very hard on reducing the num-
ber of incidents that take place where trains go by a red signal.
That is through education. That is training. That is getting our
people to focus and be alert.

And I can say—and I say this with some pride—speaking for
Norfolk Southern, because I am obviously most familiar with our
statistics, we have dramatically reduced those number of incidents.
Over the last 4 years we reduced our incidents by about one-half.
And we were the industry leader at that point. So we take it ex-
tremely seriously. Thank you for your question.

Ms. BROWN. Mr. Pierce?

Mr. PIERCE. [No response.]

Ms. BROWN. Did you get the question?

Mr. PIERCE. I am not sure which part of it you are pointing at
me.

Ms. BROWN. Do you think that other things, other than the—that
can be implemented, other than the PTC, that would have safety
equivalent?

Mr. PIERCE. OK. There are open switchpoint technologies avail-
able in non-signaled dark territory that we have been advocating
for years. The accident at Graniteville would have been avoided
with such technology.

When it comes to the actual violations, we are equally concerned
whenever a violation occurs. As you said, any time an authority or
red signal violation occurs, it is that close to an accident. Remedial
training, when it gets into operator error or involvement of the em-
ployees, we advocate for that. But many times the employee is just
terminated, and a new employee is hired. So there is no learning
experience from the event.

So there are steps that we would like to take to try to make im-
provements in those safety numbers. But PTC is the one that
would prevent people from leaving their authority and having these
accidents, in our opinion.

Ms. BROWN. So, when you try to negotiate or discuss some of
those things that the workers would recommend, what happens?

Mr. PIERCE. It varies, railroad by railroad, as to how those are
greeted. Each railroad handles that side of it differently.

Ms. BROWN. Mr. Hamberger, aren’t you the center of the rail-
road?

[Laughter.]
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Mr. HAMBERGER. I happen to be sitting at the center of the desk
here, but I would not call myself the center of the railroad. I am
not quite sure what you are——

Ms. BROWN. Well, I am trying to say what can we do, working
together, all stakeholders, we all—I hope all of the goals are the
same.

Mr. HAMBERGER. Yes, ma’am. Yes. I would like to correct a
misimpression that I think you may have. We are not here asking
for changes in the regulation—in the statute. We are here talking
about the lawsuit that we filed, and that has now been held in
abeyance because of the agreement for new regulations with the
FRA. We believe that the FRA went beyond the statute, and that
was our concern.

We are also drawing attention here today, as you take a look at
new legislation, that you might want to take a look at not just
PTC-preventable accidents, but when you look at the entire risk
profile, using an accidental release of a TIH tank car, for example,
there are other ways that you can reduce that risk profile in a
much more predictable way, and a much safer way, and reduce
that profile more than you can with PTC.

And that is what we are just drawing to your attention today.
It is something you might want to take a look at, as you take a
look at this new bill. Should we take a look at not just PTC, but
instead of that, take a look at how we can reduce the risk of an
accidental release from a TIH tank car, and take a look at the
whole panoply of technologies that are out there, and not mandate
just—say it has to be PTC.

Mr. SHUSTER. Go ahead.

Ms. BROWN. Just 30 more seconds. What I am saying—I hear
what you are saying, but are you hearing what I am saying? Be-
cause when you all discuss it, then all of the players should be in
the room. Because I think the workers can give you some rec-
ommendations that it would be equivalent, it would be safety
across the board. And I think it makes sense.

I want the railroads to make money. But, most important, I want
it to be safe for our communities.

Mr. SHUSTER. Mr. Manion, go ahead——

Mr. MANION. Congresswoman Brown, I would just add that one
of the great things about this is that we work closely with our em-
ployees in the BLE and the UTU, our conductors and our loco-
motive engineers.

One case in point, not to drag it out, we have what is called stop
signal committees. And they are all over the railroad. And this is
management and the labor organizations working together in order
to find ways to reduce the number of accidents that result from vio-
lating those stop signals. It is very much a team effort.

Mr. SHUSTER. Thank you, Mr. Manion.

Ms. BROWN. Thank you.

Mr. SHUSTER. We are going to do a third round, I think——

Ms. BROWN. OK, thank you.

Mr. SHUSTER [continuing]. I have a couple more questions. Mrs.
Napolitano?

Mrs. NAPOLITANO. Thank you, Mr. Chairman. And I am glad to
hear that, because I know a few years ago in the hearing with state
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senators and the assembly and myself, it was indicated to us that
the training given employees was a CD and a booklet. And hope-
fully things have changed since then. And I am hoping that this
is—translates to a better safety process within the industry.

Chairman Young was in the office recently, and I need to thank
them, because they have invested in a lot of infrastructure in the
Alameda Corridor east, which was long overdue, since it is going
to have an increase in traffic to bring those goods to the rest of the
Nation. The new rails, the long, long, long, long rail and the new
cross ties apparently made quite a bit of difference. However, there
is not enough being invested by railroads in the great separation
cost.

And that, to me, is a great issue, because this would help the on-
time delivery to the rest of the Nation. I am hoping that we begin
to look at how do we increase that participation, not just 3 percent,
but hopefully more than that, and the other 2 percent in kind. That
would be helpful, especially since the Class I railroads had been
able to garner $12.1 billion in revenues, and they are doing well.
Hopefully they can invest some of that into the new system that
we are talking about.

There is a lot of issues that come to mind. The cracked wheel on
your video was reminding me of the hairline crack in the joints
with the epoxy that caused a derailment in my city of Whittier a
few years back. And that, I believe, went to a safer process of weld-
ing those rails, rather than just providing the epoxy.

And to our young lady, Ms. Strang, yesterday the Administra-
tion’s proposal of $223 million—this is on page 19 of the cost esti-
mates provided to this committee—$223 million for the FRA safety
and operations, representing an increase of personnel to do all of
the above of regional safety inspectors, headquarters, and regu-
latory safety staff, et cetera, et cetera. Committee strongly opposed
out-of-control growth in government and bureaucracies and rejected
the proposal. So you need to acquaint yourself that this is now part
of what is being proposed for this current bill.

So, to any of you, what can help us translate to our constitu-
ency—because that is who we need to protect—that the railroads
are not just interested in making money, but are interested in pro-
viding safety processes, including worker safety of the employees?
How do we translate that to telling our constituency? Go for it.

Mr. HAMBERGER. Well, I am going to defer to Mr. Manion to go
into a little bit more detail about the culture of this industry, and
of his company. But you mentioned $12 billion, and let me correct
you. That is not the revenue of the industry. That is the capital ex-
penditure this industry is putting back into its infrastructure.

Mrs. NAPOLITANO. Oh, good.

Mr. HAMBERGER. And that is almost—about 20 percent of every
revenue dollar goes back into capital expenditures, another 20 per-
cent back into maintenance. And I did not have a chance to answer
Mr. Sires’s question about why is the accident rate going down.
The accident rate is going down in no small part because the rail
is better, the engine—locomotives are better, the signaling systems
are better. And that is because we have not been sitting on the
sideline, but we have, in fact, been doing what the President has
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asked corporate America to do, get back in the game, creating
American jobs, and that is what we have been doing.

Mrs. NAPOLITANO. Thank you for the correction. You are right.
It was my fault, I misquoted it.

And so, how—when was the last time you invested in such an
amount?

Mr. HAMBERGER. That is a record amount, as far as percentages.
For the past decade it has been about 17 percent of all revenue
back into CAPEX.

Mrs. NAPOLITANO. Good.

Mr. HAMBERGER. About 20 percent back into maintenance. Last
year, and in 2009, in the depths of the recession, the top 3 years
on record prior to 2011 were 2008, 2009, and 2010, in the middle
of a recession.

Mrs. NAPOLITANO. And is there any estimate on how some of the
investment of the $12.1 billion might be into the area of the—this
process we are talking about?

Mr. HAMBERGER. I have indeed had a chance to go through the
announcements by the individual railroads. And the number that
springs to mind is that $960 million of the 2011 capital expendi-
tures would be for positive train control.

Mrs. NAPOLITANO. Thank you, sir. Thank you, Mr. Chairman.

Mr. SHUSTER. Thank you. And just to clarify, is 17 percent—
what you have been averaging, you are almost 20 percent this
year—is that the highest of any industry? In the utilities we invest
quite a bit of the revenue, but I do not think it is as high as yours.
Is that accurate?

Mr. HAMBERGER. That is our read, yes, sir.

Mr. SHUSTER. The highest——

Mr. HAMBERGER. It is five times higher than the average manu-
facturing industry

Mr. SHUSTER. Right.

Mr. HAMBERGER [continuing]. In the country. Yes, sir.

Mr. SHUSTER. Thank you. Other problems that I think we have
talked a little bit about here today with PTC, one is the spectrum
issue. It is my understanding that the Class I's have purchased a
big chunk of spectrum already. Is that—you can answer that in
just a second.

But the spectrum—Mr. Giulietti, you can talk a little bit about
that, but I want to also point out to you that this committee does
not determine what is going to happen with the spectrum, it is the
Energy and Commerce Committee. We would be happy to take that
away from them, but I think Fred Upton might have something to
say about that.

But could you talk a little bit about the spectrum issue?

And then the next thing I want to follow up with is the inter-
operability. What is happening there? What are the problems
with—would you talk—I guess spectrum and interoperability prob-
ably go sort of hand in hand.

But, Mr. Giulietti, why don’t you start with the spectrum?

Mr. GIULIETTI. The spectrum issue actually comes down to—
there is two concerns with it. One is that it is not readily available.
There is many of our systems, particularly in the dense populated
areas, that cannot get this spectrum. There is—some of our sys-
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tems have had applications for over a year with the FCC, waiting
for some spectrum.

And we are also in a terrible position because—and that is why
the request for the FCC—had they made available some of the
spectrum that might be in the safety network, we would be able
to go and move forward, particularly from a public purpose, be-
cause this, even though not put in from another committee, this is
a safety mandate. And we truly wanted to push that message for-
ward, that as a safety mandate, we would hope there would be sup-
port with the FCC to make access to the safety network and spec-
trum, so that we could all be there.

In terms of the interoperability, a system like mine is going to
be totally dependent on a freight railroad like CSX, and what they
are able to procure, and to be able to make it work together. So
that is why, when I say to you that we are hand in hand with this,
though the freight railroads have had success in some areas, they
also are dealing with the same issues of trying to get that spec-
trum, particularly in areas where the spectrum is already grabbed.

Mr. SHUSTER. And are you working—is APTA working with the
Energy and Commerce Committee? I do not know what your——

Mr. GIULIETTI. The answer would be yes, we have our petitions
in, and there is a letter that is already in.

Mr. SHUSTER. Thank you. Mr. Manion, can you talk about that
spectrum issue? And is it accurate, that Class I's have purchased
a chunk and they have what they need?

Mr. MANION. Congressman Shuster, yes, I would be glad to. The
four Class I's, the four major Class I's, originally purchased spec-
trum, 220 megahertz spectrum, and it remains to be seen how
much additional spectrum needs to be purchased. We are more
than willing to share what we have. And we all recognize that, in
the end, we all need—we need to have enough for everyone to oper-
ate, obviously those, in addition to the four Class I’s.

So, as we move along—and this is one of the things that makes
it necessary that we really be guarded about the timeline it takes
to get all this done. How much spectrum is really going to be need-
ed? And then, from an interoperable standpoint, how do we develop
all that is necessary? How do we make sure that we have got all
our technology in order to ensure that the interoperability actually
works?

Mr. SHUSTER. Right.

Mr. MaNION. We have got some great plans and ideas, but this
is something that has not been done. So it puts this very much in
question, as far as the timeline goes.

Mr. SHUSTER. So we were wrong in the cost, we do not know how
much spectrum we need, and the interoperability, we are not sure
if it is even going to work when we put it together?

Mr. MANION. I could not state it better.

Mr. SHUSTER. Mr. Victor, question for you on the cost. Has any-
body done a study on what it would cost the short lines to imple-
ment this? And I know not all of them necessarily have to do it.
But has there ever been a study who would have to do it, what
kind of cost?

You made a remark that was 92 percent of your capital invest-
ment would have to go toward PTC.
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Mr. VICTOR. Yes, 92 percent relates to the 4 roads in our group.

Mr. SHUSTER. I am sorry, the what?

Mr. VicToRr. Relates to the four railroads owned by Anacostia
Rail Holdings in order to be PTC-compliant. And that estimate is
based on two component parts: one, kind of the broader, freight-
based system, which is GPS-based; and the other, to be compatible
with the northeast corridor, since New York and Atlantic operates
adjacent to what is northeast corridor territory. And we have a
cost, really, for just arming locomotives. So in our cost is not the
fixed network, it is just arming locomotives.

Generally speaking, the figure outside of the northeast corridor
is somewhere around $40,000 to $60,000 per unit. And, in addition,
if you are going to install it on physical segments of short lines on
top of that, you will have the cost associated with each physical
point you would have to wire in. And by the time you get through,
right now the CAPEX history of PTC expenditures for all short
lines is roughly zero. I mean, in terms of cash out.

But yet, the short lines, as an industry, across the board, exclud-
ing PTC, I just received a note that, industry wide, our CAPEX is
running about 30 percent of gross revenue. So, we are heavily rein-
vesting in our properties, to make sure—and, again, getting back
on focus, we have all the physical issues that have been discussed.

But at the end of the day, going forward, in, really, in step with
a lot of concerns is we need to go forward, but ultimately there has
to be a source of funding to pay for it.

Mr. SHUSTER. All right. Thank you. Ms. Brown?

Ms. BROWN. Thank you. Ms. Strang, you indicated earlier that
we obligated all of the grant money program. Perhaps you need to
go back and visit with the agency, because my understanding that
only a half of it has been awarded, and no one has received the
funds. And so we need an update.

And I want to put it in the record, because I think this is very
important. I mean we are talking—people are talking about calling
money back, and we really need the money out in the fields, doing
what we intended—for it to happen.

Ms. STRANG. Yes, ma’am. I will get back to you for the record.

[The information follows:]

De-obligation of the grant funds would have a significant
adverse impact on the resolution of known technical issues
that have already been identified. As I indicated earlier,
since the grant funds are only actually paid out as reim-
bursements in response to submitted invoices for grant
work accomplished, there will be funds that were awarded,
but not actually provided to the grantee. Loss of these
funds would automatically preclude completion of the
grant tasks, leaving critical technical issues unresolved.
Since the grant projects were specifically chosen to address
PTC technical issues shared by multiple railroads, the fail-
ure to complete the grant projects will affect the ability of
multiple railroads to implement PTC in a timely manner,
as well as further increase the overall PTC system imple-
mentation costs as individual railroads undertake inde-
pendent and duplicative efforts to resolve the technical
issues.
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Ms. BROWN. OK. Let me move on. The RRIF loan program. Com-
muter railroads claim that—and this is probably with the RRIF
loan program, I know that we had a hearing recently on it—and
has any commuter or short line railroads approached FRA about
applying for the loan program for the purpose of the PTC?

Ms. STRANG. Yes. We have had pre-application discussions with
four railroads, with Canadian Pacific, with Denton County, and we
had some discussions with New York Metropolitan Transit Author-
ity. However, they have recently decided that they did not want to
pursue a loan for PTC. They were going to pursue it for the East
Side Access project.

Ms. BROWN. Can you give us a status of the retrofit of replace-
ment camp cars?

Ms. STRANG. Yes. We have issued a notice of proposed rule-
making that covers all of the retrofit issues on camp cars, so—in-
cluding addressing issues such as drinking water, showers, toilets,
sleeping rooms, placement of the cars so that they are not in noisy
environments or dangerous environments, where people could be
exposed to hazardous materials releases or other such things.

The comment period closed on March 4th, and we will be issuing
a final rule as quickly as we can.

Ms. BROWN. Mr. Manion, do you want to respond to that? Be-
cause I think your railroad is the only one that still has camp cars.

l\f/!r. MANION. Congresswoman Brown, we still do have camp cars.
In fact—

Ms. BROWN. And I understand the staff visited the very nice
ones.

[Laughter.]

Mr. MANION. Well, and we appreciate you recognizing that. We
have gone to a lot of expense to retrofit our camp cars. They have
essentially all been rebuilt, with the exception of a handful. We
have got almost 300 active units now, and where they were 8-per-
son occupancy cars, they are now 4-person.

And what we find is that our employees, for the most part—and
we even take surveys on this type of thing—our employees prefer
to stay in the cars, because it takes—it cuts down on a lot of what
they would otherwise be traveling long distances to get to hotels
when they are out on the road, and out in the middle of nowhere
in many cases. So they work very successfully for us. We do not
use them exclusively, but we do use them to a large degree.

Ms. BROwWN. OK. Mr. Pierce, do you want to respond to that?

Mr. PIERCE. I would probably have to defer to my maintenance
brothers, but the version that I get from them would vary from Mr.
Manion’s comments slightly. And I am not sure they are that wild
about the camp cars.

Ms. BROWN. OK. Mr. Giulietti, I heard yesterday from Metrolink
and Metro about your testimony here. They are concerned that you
are }fal%ing the position of delaying the PTC. You want to respond
to that?

Mr. GIULIETTI. Yes, I would. We have 27 commuter rail prop-
erties, and they are all in various stages of trying to implement as
many of the safety networks available. What has happened is we
sat down, as a commuter rail industry, and we have been talking
this. And that is why I think you heard in my testimony that we
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are extremely supportive of the Metrolink, and would like to see
any available Federal funds move there, because they are trying to
not only meet the mandate, but to be more aggressive than that
and get it in by 2012.

We need them to be successful. Their success—because what we
are afraid of is we do not want to be caught in a position of invest-
ing in unproved technology. We want them to prove that the tech-
nology will work. And that is why we are asking for a little bit of
relief in time. We truly appreciate the position they are in. They
are afraid that asking, as an industry, is going to take us out of
the PTC request. As you have heard here, there is not a freight
railroad or, for that matter, a public railroad that is asking for any
relief from going forward with the PTC. It is a matter of trying to
rationalize it and wait for the technology to get there.

So, I would like to say that I understand their concern. We have
listened to their concern. We are on the phone with them. We have
tried to craft it out so that we are extremely supportive of them.
But understand that we also have an industry issue, in that we
cannot afford right now to make investments that might not go the
right way.

Ms. BROWN. My understanding they have received a grant but
just have not gotten it yet for safety, to implement the program.

Mr. GIULIETTI. I am being advised that that was State money,
it was not Federal money that they had gotten to go forward.

Ms. BROwWN. OK.

Mr. GIULIETTI. I do not know the answer, beyond that.

Ms. BROwWN. OK. Well, thank you very much. I think this has
been a great hearing.

Mr. SHUSTER. I have a couple more questions. Mr. Pierce, I want-
ed to get your opinion on PTC, and what is BLET’s position on
PTC, and should we go forward, should we delay it? What are your
thoughts?

Mr. PIERCE. Thank you, Chairman. We have been advocating
some form of positive train control for decades. Technology that
would save a life—we heard a very compelling testimony from the
child of one of the decedents in the Chatsworth accident, and it
kind of puts this whole thing into context for me, that any time you
can save a life—and technology could do that—we have to advocate
that we get the technology. So, sooner than later is what we have
been asking for.

I have actually ridden the ETMS technology on BNSF. I think
it is a very good product. I think it will prevent what we have dis-
cussed earlier with the exceeding the authority red signal viola-
tions. And in doing so, I think it will dramatically make it almost
avoidable, would be the good word, as far as collisions that we are
out here actually trying to stop.

So, we are in favor of it. I know that there are discussions with
FRA and the carriers on the when and the how—the how fast and
who pays for it. We have been advocating it for years, and we are
going to continue to.

Mr. SHUSTER. Well, and I think everybody that sat here is not
saying do not do it, they are saying let’s do it in a reasonable way
that we do not take away from other safety issues.
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Because, I mean, do you agree with what they had said about
some of the safety in the rail—making sure that we are replacing
rail, so it is not broken and cracked, and things like that? I mean,
doesn’t that have an impact on—a significant impact on safety,
where you are concerned?

Mr. PIERCE. There are many aspects of the safety program, and
it is obvious that it is all a finance issue. And I understand the
prioritization of where they put the money. But at the same time,
the dramatic outcome of the catastrophic event of a collision like
Chatsworth I think kind of drives it toward having a higher pri-
ority, in our opinion.

Mr. SHUSTER. Thank you. Question on a different subject—well,
I guess the same subject, but—the de minimis exception for TITH
traffic. What does AAR believe is a meaningful exception on that?
Ed—or Mr. Hamberger or Mr. Manion?

Mr. MANION. Well, the de minimis exception is something that
we would like to see put in place, and we have had conversations
with FRA about that. And, you know, it will be good if we can get
to the point where allowance is made so that the various portions
of the railroad that have much lighter density of TIH traffic will
be accepted from the PTC requirement.

But the larger issue is that that still represents, even if we get
those kind of exceptions, even if we get the change on the map to
a more extended period of time, that still only reduces the amount
of PTC and the amount of cost by a relatively small amount, 20
percent perhaps. So, in our estimation, there is a lot that needs to
be done beyond that to take a more rational look at the scope of
PTC that is put out.

Mr. HAMBERGER. And to be fair, Mr. Chairman, the FRA did
have a de minimis provision, both for passenger and for TTH—they
did not call it de minimis for passenger—limited operations. And
there were some restrictions in the rule with respect to TIH that
we have been talking with the FRA about, and we will be address-
ing l’zhat in our petition, which I am told will be ready in about 3
weeks.

Mr. SHUSTER. Three weeks. Mr. Giulietti, I see you shaking your
head. You want to comment on that exception? I know it is not——

Mr. GIULIETTI. Several of the passenger systems met with the
AAR and the freight railroads. We understand their position on
this. We have been very supportive of it. We understand that there
needed to be an upgrading of that map, so that it indeed took that
into consideration.

The focus has been on where the passenger systems are, and
that is why I wanted to say that, yes, I can say that we are very
supportive on that issue, because it does require—or it does put it
in a position that they can focus on those areas where the pas-
senger side of it is much more the pressing need.

Mr. SHUSTER. All right. Thank you very much. And I would ask
that Mr. Manion and Mr. Giulietti and Mr. Victor—that is a good
Irish name, isn’t it, Giulietti, it is fitting on Saint Patrick’s Day

Mr. GIULIETTI. My mother’s name is Moran. I would have worn
a green tie, but you know——

Mr. SHUSTER. I would ask that the three representing—Mr.
Manion, Mr. Giulietti, and Mr. Victor, if you could, supply to the




55

committee a detailed safety implementation—things that you are—
that you believe would add safety to the railroad, to your oper-
ations. As we talked a little bit about before, the more detail I get,
the more specifics—I prefer to have specifics, because you know,
talking about broad safety issues does not usually cut it around
here.

The other thing is safety projects that are being delayed because
of PTC. You know, not something that 5 years ago you delayed, but
something that you specifically said, “Look, we are not going for-
ward with this, because we have got to put money in the bank to
make sure we are prepared, as we move forward,” I would appre-
ciate if you could, in the next week or so, provide that to the com-
mittee.

And, Ms. Strang, I would urge you to listen to what the Presi-
dent is saying. We are going to reduce regulation, regulation that
is—does not have a cost benefit, that is stopping companies—rail-
roads, in this case—from spending money on things that would
have an impact on safety and moving forward. I would encourage
you to heed the President’s word. Every time he says it, I perk up
and listen to him. And then I wait for another regulatory agency
to come forward with some type of regulation that is going to cost
money and jobs and stop this economy from moving forward.

And, Ms. Strang, I will give you the final word if you want to
respond to me.

Ms. STRANG. I would be delighted to. We are very committed to
reviewing our regulations and being consistent with the President’s
Executive order. We have had very good discussions with the AAR,
and believe that we can find a way forward that is acceptable, both
to the public and to the railroads, and is consistent with safety.

So, we will be working hard on our notices of proposed rule-
making and awaiting a petition.

Mr. SHUSTER. I would just like you remind you that Mr. Sunstein
made this the poster child——

Ms. STRANG. We are very well aware.

[Laughter.]

Mr. SHUSTER. OK. Just wanted to remind you. All right. Again,
I thank everybody for coming today and participating. I thought I
lost my gavel again, but thank you very much.

[Whereupon, at 12:25 p.m., the subcommittee was adjourned.]
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Rep. Tom Reed Opening Statement
Subcommittee on Railroads, Pipelines and Hazardous Materials
Federal Regulatory Overreach in the Railroad Industry: Implementing the Rail Safety
Improvement Act (March 17, 2011)

Rail safety is an issue that all interested parties care deeply about. As a member of Congress, it
is my goal to improve rail safety so that rail passengers and goods that are transported via rail are
moved as safely as possible. We need to do what we can to remove costly human errors and
reduce the risk in carrying hazardous materials. When dealing with hazardous materials, we
need to be especially careful to ensure that our citizens are not endangered or put in harm’s way.

I have concerns, however, with federal overreach and the routing of hazardous materials. In
particular, the Federal Railroad Administration chose 2008 as the base year for determining
which freight lines need to install positive train control. It is my understanding that major
changes in the routing of hazardous materials, due to market changes, have occurred since the
legislation was enacted in 2008. 1 feel that it may be onerous and costly to mandate that freight
railroads install positive train control systems by the December 31, 2015 deadline on lines that
no longer carry hazardous materials. I look forward to your thoughts on this matter.
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Statement of Rep. Elton Gallegly
House Transportation and Infrastructure Commitiee
Subcommittee on Rail, Pipelines and Hazardous Materials
March 17, 2011

I would first like to extend my thanks to full Committee Chairman Mica
and Subcommittee Chairman Shuster, as well as Ranking Member
Brown for inviting me to testify at this hearing this morning. 1 also
greatly appreciate all of you inviting one of my constituents,
Mackenzie Souser, to testify with me here today.

Mr. Chairman, on September 12, 2008, a Metrolink commuter train
and a Union Pacific freight train collided near Chatsworth, California,
resulting in 25 deaths and more than 150 injuries, many of which
were catastrophic. This was the worst train accident in California
history. Since the Metrolink train was heading in the direction of
Ventura County, which | represent, most of those killed or injured
were my constituents.

Although there is ongoing litigation related to this matter, an extensive
investigation conducted by the NTSB, depositions taken as part of the
court case, and interviews with Veolia employees, found that the
operator of the Metrolink system, Veolia Transportation, had a culture
of ignoring risk and accepting rule-breaking from the locomotive
engineer who was driving the train.

Here are some of the relevant facts related to the Chatsworth-
Metrolink tragedy:

- Robert Sanchez, the engineer who was driving the train at the
time of the crash, had already been cited in 2006 for having his
cell phone on while operating a train. This violation of written
rules put Veolia on notice regarding Sanchez's cell phone
usage while he was on duty.

- And only about one month before the collision, the conductor
on Mr. Sanchez’s train saw Mr. Sanchez using his cell phone
and reminded him that he was in violation of the rules. The
conductor reported this violation to a supervisor. However, no
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formal or informal action was taken against Mr. Sanchez to stop
his cell phone usage.

- On the very day of the crash, just before the afternoon train
runs began, the same conductor called another conductor,
asking his advice about stopping Mr. Sanchez from this
dangerous texting conduct since Veolia management had done
nothing to stop it. The other conductor advised him to ask a
union officer the next day to intercede with Veolia's
management.

- Despite this knowledge of cell phone use by Mr. Sanchez, in
the weeks leading up to the crash Mr. Sanchez sent between
25 and 180 text messages per day while on duty. Many of
these text messages were sent by Sanchez while he was
driving the train. This poster shows the text messages sent or
received by Mr. Sanchez on the day of the collision and the 8
prior days. Please note that on the very day of the crash,
Sanchez sent or received a total of 43 text messages while
operating the train, including 13 during his shift on the afternoon
of the crash.

- On the afternoon of the tragedy, Mr. Sanchez failed to call out
signals or control the speed of the train as required by written
rutes. Mr. Sanchez also ran, over the speed limit, past a red
signal a mile after leaving the Chatsworth train station at the
same time as he was sending a text message.

- Twenty-two seconds later, in a blind curve and without any
warning, the Metrolink train hit a freight train traveling over 40
MPH head-on, derailing the lead locomotives and jamming the
Metrolink locomotive backwards inside most of the first
passenger car. In an instant, close to 200 people were killed or
injured.

Mr. Chairman, | refuse to call what happened on September 12, 2008
an accident. This was a tragedy, but it was not an accident and it
could have been prevented.

For the victims and family members, the tragedy of September 12,
2008, has been compounded by a federal law which limits all
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damages related to all claims arising from a passenger railroad
accident to be capped at $200 million.

This federal cap on all damages, which was included in the Amtrak
Reform and Accountability Act of 1997, states that “the aggregate
allowable awards to all rail passengers against all defendants for all
claims” arising from a single accident cannot exceed $200 million.

In fact, in the Chatsworth tragedy, a respected, retired California
Supreme Court Judge evaluated the damages caused to the victims
and concluded that a fair settlement for the victims would be two to
three times the amount of the liability cap.

Mr. Chairman, the Chatsworth tragedy has devastated 180 families in
my Congressional district. For this reason, | have called upon the

executives of Veolia to step up and at least cover the real damages —
not punitive damages ~ but the real damages caused by this tragedy.

Veolia is the largest transportation company in the world. They
operate rail systems that are subsidized by taxpayers throughout the
United States. Both public transportation entities and the American
public at large count on Veolia to operate safe transportation systems
and act like responsible corporate citizens.

| therefore call on Veolia to take responsibility for the devastation they
have caused and do the right thing by these people who have lost so
much through no fault of their own.

Again, thank you for allowing me to testify here this morning.
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INTRODUCTION
Chairman Shuster, Ranking Member Brown and members of the Railroads, Pipelines and Hazardous
Material Subcommittee, on behalf of the American Public Transportation Association {APTA} and its
more than 1,500 member organizations and the South Florida Regional Transportation Authority, where
| serve as the Executive Director and oversee the Tri-Rall commuter railroad, 1 thank you for the
opportunity to testify today to discuss the Rail Safety improvement Act and to offer insight on matters
related to the implementation of Positive Train Control {PTC).

Passenger safety is the number one priority on our nation’s commuter railroads. As a commuter rail
operator, | welcome the instalfation of PTC on my railroad and speak for the industry when | say that we
are 100 per cent committed to implementing positive train control technologies.  Working with the
American Public Transportation Association, representatives of commuter rail properties across the
country have aggressively pursued the funding and technology necessary to meet this safety mandate.
There are, however, major obstacles to implementing PTC, related to both funding and technology.
These challenges pose significant potential for delays in completing the interim steps required for PTC
implementation by the 2015 deadline. In order 1o assist publicly funded commuter railroads in meeting
the federal mandate, Congress must enact more flexible timelines, significantly increase the federal
investment, and direct the FCC to set aside at no cost adequate radio frequency spectrum. in making
these recommendations we do not intend to inhibit efforts to implement PTC on some commuter
railroads prior to the deadline, and we in fact urge Congress to prioritize funding for those efforts.

ABOUT APTA

The American Public Transportation Association is a nonprofit international association of 1,500 public
and private member organizations, including transit systems and high-speed, intercity and commuter
rail operators; planning, design, construction, and finance firms; product and service providers;
academic institutions; transit associations and state departments of transportation. APTA members
serve the public interest by providing safe, efficient and economical transit services and products. More
than 90 percent of the people using public transportation in the United States and Canada are served by
APTA member systems.

COMMUTER RAILROADS

Commuter rail is one of the most commonly used methods of public transportation for those traveling
from outlying suburban areas into commercial centers of metropolitan areas, often to and from places
of employment, education, commerce and medical care. The National Transit Database (NTD) lists 27
publicly funded commuter railroads covering more than 4,000 total track miles in the United States. The
most recently published APTA public transportation ridership report, which provides data on transit
passenger ridership for US. transit agencies, indicates there is continued strong demand for public
transportation despite the economic downturn, with nearly 10.2 billion trips taken on public
transportation nationally in 2010. The demand for commuter rail service has also remained strong, with
13 out of 26 commuter rail systems in operation for all of 2010 reporting ridership increases. As the
current situation of political unrest in many oil producing nations continues, more and more commuters
are turning to public transportation to escape rising gas prices and many transit operators are reporting
double digit ridership increases in February 2011,

TECHNOLOGY OVERVIEW
Positive Train Control is a sophisticated predictive enforcement technology that is capable of preventing
accidents caused by human error, such as collisions between trains and derailments that result from
trains traveling too fast for conditions or improperly aligned switches. A PTC system is also designed to
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intervene against unsafe operations, acting as a backup if a train crew operates a train improperly or
fails to comply with signals. PTC is dependent upon precise train position in near real time which may
be achieved by a number of methods, including global positioning satellites (GPS}. This technology is
also heavily dependent upon the transmission of enormous amounts of digital data communications asa
means of delivering movement authority information to trains and achieving interoperability between
carriers. As explained by the Federal Railroad Administration {[FRA}, PTC “systerns issue movement
authorities to train and maintenance-of-way crews, track the location of the trains and maintenance-of-
way vehicles, have the ability to automatically enforce movement authorities, and continually update
operating data systems with information on the location of trains, locomaotives, cars, and crews.”

A communications intensive technology, PTC requires continuous availability of radio frequency
spectrum throughout the operating environment to support the data being transferred between
different components located on board the train, along the track and at centrally located servers.
Supporting this immense transfer of data communications throughout the entire network of a
commuter railroad will require a large amount of radio spectrum, especially on lines such as the
Northeast fllinois Regional Commuter Railfroad Corporation, or METRA, which spans more than 1,200
miles of track mileage through six counties. Furthermore, in addition to basic operational requirements,
as mandated in the Rail Safety Improvement Act (RSIA)-, spectrum is also necessary to achieve
interoperable communications between commuter and freight railroads which often operate on the
same tracks. This poses a significant challenge as railroads must be able to communicate and operate
seamlessly across one another’s boundaries. Significant development work required to define the
parameters of interoperability Is nearing completion, including the data radio which is a critical design
element of the required equipment. Much work remains to be done, however, in terms of the software
and messaging platforms over which the radios are expected to operate in order to effectively
implement PTC safety systems. Regrettably, many commuter rail agencies have encountered significant
difficulty acquiring the spectrum over which these radios must operate. The inability to acquire
spectrum may lead to further delays in technological development.

RAIL SAFETY IMPROVEMENT ACT AND 49 CFR PART 236

The Rail Safety Improvement Act {P.L. 110-432) was signed into law on October 16, 2008. This
legislation was the culmination of longstanding safety efforts, providing for the reauthorization of the
Federal Railroad Administration and the National Passenger Railroad Corporation (Amtrak), the revision
of Hours of Service requirements for rail and signal employees, as well other major safety initiatives.
Most importantly for the purpose of today’s hearing, the RSIA mandated by December 31, 2015, the
deployment of Positive Train Control technology on all railroad track which carries passengers,
accommodates hazardous materials or experiences heavy levels of service. To assist operators with the
implementation of PTC, the bill authorized $250 million over 5 years for Railroad Safety Technology
Grants. The original intent of the authorization was to provide $50 million per year in grant funding,
with priority given to projects that advance technology and benefit both freight and passenger rail
operations. The bill also requires the Secretary of Transportation submit an interim progress report to
Congress in 2012 on the status of PTC implementation.

In 2010, the FRA issued its final rule on PTC, putting forth statutory reporting requirements which
outlined the process by which railroads are expected to comply with the mandate and established a
timeline for pian review and certification. Pursuant to the rule, commuter raiiroads were required to
submit PTC Implementation Plans (PTCIP) by April 16, 2010. Plans were required to include information
detailing how an agency Intends to meet the functional requirements of PTC, including data regarding
matters related to rolling stock, risk analysis and interoperability between host and tenant railroads. |
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am pleased to report that all APTA commuter rail agency members submitted their plans on time and
that those plans are in various stages of approval.

FUNDING CHALLENGES

In an attempt to quantify the costs associated with implementing Positive Train Control, APTA surveyed
its public commuter rail members in 2009 to ask for initial cost estimates. The results were staggering.
Not including costs associated with acquiring spectrum or the subsequent software and operating
expenses, the preliminary assessment was more than $2 billion. According to the Association of
American Railroads (AARj, the cost to freight railroads would be significantly greater, with early
estimates upwards of $10 billion. These estimates are now considered to be conservative and industry
experts believe costs may in fact be far greater.

When the Rail Safety Improvement Act was enacted in 2008, the commuter rail industry was aware that
achieving the PTC goal within the mandated timeframes posed significant financial challenges.
Nonetheless, the commuter railroads worked together in good faith to comply with the Act's
requirements.  The industry operated under the premise that a new surface transportation
authorization bill would be in place to dramatically increase -~ if not double - the federal capital support
for the type of maintenance and state of good repair investments necessary for operating public
commuter rails systems, freeing up other capital for PTC implementation projects. Additional federal
funding was fundamental to the industry’s ability to achieve the 2015 deadline. As we move into the
latest authorization extension period, it has become clear that a new bill providing increased funding
will not materialize in time to affect PTC implementation. Agencies are faced with flat federal funding
levels that are expected to not only support current operations, but to also fund this capitai-intensive
federal mandate. Commuter railroads that have begun the process of funding PTC are facing very
difficult choices -- some agencies are already planning to defer critical safety sensitive infrastructure
maintenance on bridges and electrical substations to pay for PTC, while others have concluded they will
have to reduce existing passenger service to pay for costs associated with meeting the federally imposed
mandate. Delaying critical safety projects and cutting service are not acceptable methods of funding
PTC. A muiti-year approach to funding PTC projects is critically important to sound investment and the
commuter rail industry strongly supports the passage of a well funded six-year multimodal surface
transportation bill.

In addition to concerns about levels of long-term federal support, the downturn in the national economy
over the course of the last several years has drastically reduced state and local capital revenue streams,
the only other source of funding for large capital projects. As such, many commuter railroad operators
have been forced not only to slash capital spending, but in many instances, have been under
tremendous pressure to tap capital funding to pay for operating costs. As you know, that pressure led
Congress to allow up to 10 percent of 2009’s American Recovery and Reinvestment Act {ARRA) dollars to
be used for such operating purposes. As expected, this allowance, was helpful but a 2010 survey of
APTA transit system members found that over 80 percent of public transit providers were forced to
reduce service, increase passenger fares, lay off staff, or some combination of the three,

The Rail Safety Technology Grant program in the RSIA authorized $250 million over 5 years to assist in
the deployment of PTC related technologies on commuter and freight railroads. Under this program,
applicants can request funding for technology related projects, with preference given to those projects
that are the collaborative effort of multiple railroads. Unfortunately, the $50 million for this program
was not was not provided in the Administration’s budget requests for Fiscal Year (FY) 2009, 2010, or
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2011 and is absent in the 2012 budget as well. Furthermore, even if fully appropriated, this
authorization was never enough to make a significant dent in the more than $2 billion estimated cost
faced by commuter rail agencies. To help implement PTC, we strongly urge Congress to immediately
substantially increase the authorization level for publicly funded commuter railroads to a level that
adequately reflects industry needs and ensure that those funds are appropriated quickly.

To ensure positive train control systems go online by 2015, agencies must begin their procurement
processes now, committing extremely Himited capital funding for PTC uses. The nation’s publicly funded
commuter railroads are committed to implementing PTC on their railroads and ask the federal
government to demonstrate the same level of commitment by increasing the authorization to cover 80
percent of the cost to implement PTC on publicly funded commuter railroads, as is consistent with other
federal Department of Transportation programs. Providing an 80/20 cost share to publicly funded
commuter railroads allows operators to install PTC on their systems while also continuing critically
needed state-of-good-repair projects — a level of flexibility that is vital to operators. Redirecting an
agency's entire capital budget to install PTC is not an effective use of funding if deferred critical safety
maintenance projects result in inoperable electrical substations or bridges or other safety critical
systems.

it should be noted that the option of using low interest foans from the Railroad Rehabilitation and
Improvement Financing (RRIF} program has been mentioned as a potential source of funding for PTC
implementation. For publicly funded commuter rallroads to assume additional debt in a time of deep
economic crisis in order to finance a severely underfunded federal safety mandate is not the answer.
for example, at the New York Metropolitan Transportation Authority {NYMTA), early estimates to install
PTC on its two commuter railroads, Long Island Railroad {LIRR) and Metro North Railroad (MNRR), are in
the hundreds of millions of dollars. Unfortunately, with an annual debt service of $1 billion dollars,
NYMTA is at its practical indebted limit and adding hundreds of miltions of dollars in new debt may
impact creditworthiness. Similarly, the North County Transit District {NCTD) in San Diego estimates its
PTC costs to be in the $60-90 million range, despite an annual capital budget of only $10-$15 mitlion.
Significant federal investment must be part of the equation to fund the astounding cost of PTC
implementation on our nation’s publicly funded commuter railroads.

TECHNOLOGY CHALLENGES

The technological obstacles associated with implementing PTC by 2015 are proving to be equally as
challenging. Positive Train Control technologies are largely untested in the commuter rail environment,
with no successful testing achievements to date. In comparison to freight and intercity rail operations,
the commuter rail environment poses unique challenges given the high traffic volumes, close headways
and reliability demands that have a low tolerance for service delays. For example, MTA Metro North
commuter raifroad operates approximately 700 revenue trains daily. During the peak morning rush
hour, as many as 200 trains are required to meet the demand. Ensuring successful and cost efficient
operations to passengers depends on providing daily, on-time, reliable service, therefore, PTC systems
must be carefully integrated to allow for these high volumes of service and must be calibrated to meet
the needs of the precise operating environment of a commuter railroad.

The complexities associated with track and infrastructure configurations which support high volumes of

traffic, precision stop enforcements and multiple-unit vehicles pose especially unigue challenges in
implementing PTC in the commuter rail environment. In order to support the high volume of trains

4
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operated in a short period of thme, PTC on commuter railroads must be designed and installed in a way
that provides greater flexibility of train movements. Junctions and interlocking, the points at which
trains move from one track to another, must be designed and located at more frequent intervals to
allow for maximum throughput and to enforce the safe stoppage of a train. Adding to the complexity,
certain commuter railroads must interoperate with Amtrak’s Advanced Civil Speed Enforcement System
(ACSES} which operates on the Northeast Corridor, and Vital Electronic Train Management System
(VETMS), which is operated by certain freight railroads. Consequently, these unique needs introduce a
higher level of complexity than is found on intercity and freight operations. To date, a high capacity and
efficient PTC system has yet to be proven reliable on a commuter railroad. Until proper testing in the
commuter rail environment is conducted, there can be no definitive resolution as to whether or not PTC
will increase travel time or result in service disruptions. Extensive development, testing and validation
are necessary {0 ensure operational success in this unique environment.

Further complicating matters is the realization that few vendors have the expertise pecessary to install
PTC technologies on freight and passenger railroads. There are currently no “turn-key” vendors who can
install all components of a PTC systemn. Instead, to implement PTC it wiil be necessary to contract with
multiple vendors who provide differing services. Competition to secure these vendors will likely resultin
services being sold to the highest bidder, pushing privately held companies to the top of the list and
publicly funded commuter railroads to the bottom.

Vendor concerns aside, the fact remains that most of the technology associated with PTC simply does
not exist at present. There is no off-the-shelf technology available to freight or commuter railroads, as
nearly all components are still in the research and development phase. For example, it is our
understanding based on information provided at a meeting of the Interoperable Train Communication
Committee {ITC}, that the radios to be used for interoperable communications, a critical piece of the PTC
puzzle, will not be available until the first quarter of 2012, These radios are necessary in order to
complete work on the software and messaging piatfoém over which the radios are expected to operate.
Furthermore, these radios must be complete in order for commuter raitroads to begin the procurement
process and any delays in development will result in delays in procurement.

The recent December 2010 report by the U.S. Government Accountability Office (GAO) entitied “Raif
Safety: Federal Raifroad Administrotion Should Report on Risks to the Successful Implementation of
Mandated Safety Technology” also found that while all railroads impacted by PTC requirements have
been putting forth good faith efforts to meet the mandate, there is strong potential for delays if certain
problermatic components of the process are not rectified in a timely manner. The most striking
information to come out of the report is the GAO’s likening of the PTC technology rollout to that of the
development of a military weapons system, noting that “demonstrating a high level of maturity before
allowing new technologies into product development programs increases the chance for successful
implementation, and that, conversely, technologies that were included in a product development
program before they were mature later contributed to cost increases and schedule delays” We
therefore urge Congress to extend the PTC implementation deadline for commuter railroads to
December 31, 2018,

Notwithstanding, we do not believe that this extension should preclude commuter railroads who have
committed to implement PTC prior to the 2015 deadline, such as the Southern California Regional Rail
Authority {SCRRA), from moving forward with their advanced implementation schedule. We fully
understand, appreciate and support SCRRA’s concerted effort to implement PTC on its rail network by
2012.
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APTA strongly supports the early implementation of PTC in Southern California and endorses the SCRRA
service area to be the first interoperable PTC system in service, allowing it to serve as the basis to inform
all commuter railroads on PTC. Further, we believe that federal resources should be provided, including
expeditious action by the Federal Communications Commission {FCC} on the pending 220 spectrum
acquisition application by SCRRA, and on the allocation of a no cost radio spectrum set aside for PTC on
commuter railroads nationwide. We urge the Federal Railroad Administration to devote the necessary
resources to fully support SCRRA's early implementation of PTC on its commuter rail system by 2012,

All commuter railroads can fearn from early implementation efforts and prevent costly mistakes from
being repeated across the nation. These early implementation efforts will likely result in a more cost-
efficient and technologically sound blueprint for implementing PTC on other commuter railroads.

Extending the date would also give Congress the opportunity to review both the FRA’s 2012 mid-term
Report to Congress on the Status of PTC implementation as well as the Federal Transit Administration’s
report on PTC, which is expected to be completed in 2013.

SPECTRUM
The implementation of Positive Train Control will require an extensive communications infrastructure to
support the transmission of train control based data communications. = Unfortunately, the RSIA
contained no provision for allocating spectrum for PTC purposes, therefore commuter railroads are
actively seeking to acquire radio spectrum on the open market to support wireless and interoperable
radio communications. While some agencies have been suceessful in acquiring spectrum, most have run
into significant difficulties, as spectrum is a finite and highly competitive commodity that some qualified
license holders are offering for sale at exorbitant rates. Two agencies currently have applications
pending before the FCC to settle acquisition disputes involving qualified spectrum license holders and
third party claimants. To date, the FCC has not acted on these applications and has taken no action to
ensure that spectrum is available to support implementation of PTC in time to satisty the 2015 deadline.

Sensing the urgency of the matter, the Federal Railroad Administration weighed in on the matter with a
July 2010 letter from Administrator Joseph C. Szabo to the FCC requesting a set aside of spectrum for
publicly funded commuter railroads. In his request, Administrator Szabo astutely identified that since
publicly funded commuter railroads “are specifically operated to provide a public service, as opposed to
private gain, ‘they rely heavily on public funding to meet operating and capital requirements...the
financial ability of such raifroads to obtain the necessary spectrum to meet the statutory deadiine is
questionable at best.”

A nationwide PTC spectrum needs analysis is being conducted in conjunction with the Transportation
Research Board {TRB), but it is our understanding that report will not be available for at least another six
months. To ensure that PTC is operational by the federally mandated timeline, spectrum acquisition
must take place immediately. Therefore, pending completion of the nationwide spectrum needs
analysis, we urge the FCC to act now to reserve and reallocate spectrum in the following urban areas
with major commuter rait systems, which, because of the current density of all railroad traffic, already
experience significant communications congestion: New York, Chicago, Boston, Philadeiphia, Los
Angeles, San Francisco, Baitimore, Miami, Washington, D.C., Seattle, San Diego, Dallas/Fort Worth, and
Salt Lake City. It is anticipated that the PTC spectrum needs analysis may identify other systems that will
also experience difficuity in acquiring spectrum for PTC, and this interim request for a PTC spectrum set
aside may need to be supplemented to cover additional systems after the needs analysis is completed.
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Granting this set aside will remove a costly and burdensome roadblock for publicly funded railroads on
their path to meeting the PTC deadline.

HOURS OF SERVICE

In addition to addressing technology-based safety issues,; the RSIA also revised the Hours of Service
{HOS) requirements, limiting on-duty and limbo time for freight rail and signal employees. Through
participation in the FRA’s Rail Safety Advisory Commitiee {(RSAC) Passenger Hours of Service Working
Group, APTA has partnered with the FRA and key industry stakeholders to develop consensus based
recommendations on how to move forward with a final Passenger Hours of Service reform. The Notice
of Proposed Rulemaking for Passenger HOS is expected to be published sometime in the spring of 2011,
with a final rule expected to be handed down several months later.

APTA appreciates the opportunity it was given 1o work with the FRA and industry partners during the
collaborative process to develop these rules and looks forward to analyzing the impacts of the final rule
on the commuter rail industry. While it is not our intent to prejudge a rule that has yet to be released, it
should be noted, that the industry has concerns regarding the costs associated with implementing HOS
reforms. Although there is no way to determine the magnitude of the final rule, it is anticipated to likely
result in the need for commuter railroads to acquire and use a biomathematical mode! of human
performance and fatigue, and necessitate supplementary employee training programs. This poses a
significant financial implication at a time when commuter rail agencies across the country are struggling
to maintain current service and staffing levels. We strongly encourage Congress to fund, and the FRA to
make available to publicly funded railroads, a scientifically valid model for this purpose, as well as
federal training assistance for agencies to properly train employees to ensure compliance with the new
mandate.

CONCLUSION

To carry out its congressionally chartered mission of providing safety oversight to the nation’s railroads,
the Federal Railroad Administration was vested with enforcement authority to ensure compliance.
These powers include imposing civil penalties and/or equitable remedies, including injunctive relief.
Though not expressly stated in the statute or final rule, the implication remains that an existing
commuter ralfroad’s failure to comply with full PTC implementation within the federally imposed
timeline may result in the FRA ordering the discontinuation or reduction of operations until
requirements of the mandate have been fulfilled. This worst case scenario would have far reaching
impacts, paralyzing transportation networks and preventing passengers from reaching destinations such
as work, school, medical appointments and retail centers. We urge Congress 10 extend the
implementation deadline to December 31, 2018, provide adequate federal funding equal to 80 percent
of the estimated $2 billion impiementation costs on commuter railroads, and to direct the FCC to set
aside at no cost enough radio frequency spectrum to ensure commuter railroads are successful in
meeting this federal mandate.
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The Honorable Corrine Brown
Ranking Democrat, Subcommittee on Railroads, Pipelines, and Hazardous Materials
Questions for the Record to Mr. Joe Ginlietti (SFRTA)
Hearing on
“Federal Regulatory Overreach in the Railroad Industry: Implementing the Rail Safety
Improvement Act”
March 17, 2011

Mr. Joe Giulietti, Executive Directar, South Florida Regional Transportation Authority

1. There were hundreds of FRA reportable incidents on the major railroads in 2010, many of
which were trains that passed stop signals. Any one of those could have resulted in a
collision. | do not want another accident like those that occurred in California or South
Carolina. The House and Senate both dealt with PTC in their bills before that accident ever
occurred; once the accident happened all the railroads came together and agreed to PTC
and worked with us to craft the legislation. Now there seems to be a change of heart.
What specific changes or additions to that mandate are you proposing now? And if we did
any of those what will you do differently to provide an equivalent level of protection that
would protect your passengers, workers, and the public from a human failure?

APTA Response

Thank you, Ranking Member Brown, for the opportunity to provide additional information
on the March 17" hearing before the House Committee on Transportation and Infrastructure,
Subcomimittee on Railroads, Pipelines and Hazardous Materials, regarding Positive Train
Control (PTC) technologies as mandated in the Rail Safety Improvement Act of 2008 (P.L. 110-
432) As noted in my original written and oral testimonies, the industry is committed to ensuring
safety and to implementing positive train control technologies on commuter railroads. In fact,
commuter railroads have aggressively pursued the funding and technology necessary to
implement PTC.

The follow up question notes that the House and Senate both dealt with PTC in their bills
prior to the accident, that all railroads came together to agree on PTC and that now there seems
to be a “change of heart.” | would like to reiterate that there has been no “change of heart™ on
the part of the commuter railroads as we are, and have always been, 100 percent committed to
installing PTC technologies on our railroads. Additionally, while both the original House and
Senate versions of the bills did address PTC prior to the accident, the Senate bill originally
included an implementation deadline of December 31, 2018, and the House bill only required
PTC implementation by Class I railroads.

In working to implement PTC, commuter railroads have encountered three major obstacles
that have the potential to delay implementation beyond the federally mandated 2015 deadline.
As such, we have requested federal assistance to commuter railroads in the form of an
implementation extension to 2018, funding equivalent to 80 percent of the cost to implement,
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and a no-cost set aside of radio spectrum. This federal assistance will help ensure that commuter
railroads are successful in their efforts to implement PTC.

To summarize what I have already offered in my written and oral testimonies, the cost to
implement PTC on commuter railroads is at least $2 billion, not including costs related to
spectrum. In light of the continued global economic crisis which has resulted in reduced and or
flat federal, state and local funding, commuter raitroads simply do not have the capital to procure
the necessary equipment. Agencies are being forced to decide between deferring critical system
safety state of good repair projects and/or reducing service. Deferring safety projects or cutting
service should not be the price of funding PTC. Furthermore, PTC technology is not readily
available and has never been tested in the unmique commuter railroad operating environment.
Additionally, commuter railroads have encountered significant difficulty in acquiring the radio
spectrum necessary for interoperable radio communications.

As a result of these challenges. we ask Congress to act expeditiously to grant additional
implementation time, to authorize and appropriate the necessary funding, and to direct the FCC
to set aside regional allocations of radio spectrum as required by the 27 commuter railroads. In
requesting this extension, however, the industry does not intend to delay or deter the progress of
any property which seeks to implement ahead of schedule, such as those in Southern California.
In fact, we applaud those early implementers and intend to draw upon their experiences to serve
as a model! for the rest of the commuter railroads across the country.

Were Congress to act on these requests, several outcomes would likely result. First, granting
an extended implementation period would provide the time to properly test and evaluate the
technology being proposed. Legacy systems in New York and Pennsylvania that currently
employ cab signaling (which many industry experts have noted provide safety benefits similar to
PTC) will have the opportunity to review the process to determine if the technology being
installed in California is the appropriate technology for their system. Currently, if these legacy
systems were to implement by the 2015 deadline, they will likely have to rely on outdated
technology that is expensive and could result in service and reliability issues. Second, the
southern California experience will serve as a pilot project, allowimg for the broader
implementation of PTC to occur on the national level only after the technology has had time to
mature and receive proper testing. [n granting an extended implementation period, Congress
works to provide good stewardship of taxpayer dollars that allows for continued safe operations
and state of good repair maintenance work while ensuring only the most technologically sound
and efficient PTC systems are installed on commuter railroads.

In closing, the commuter railroads are committed to providing safe operations for passengers
and employees alike. We are also committed to implementing positive train control. Please be
assured that in the event Congress was to provide additional time to implement PTC, the industry
would not rest on its laurels pending the outcome of the early implementers. Installing PTC is a
significant undertaking consisting of incalculable components which require daily decision
making and planning. Extending the timeline merely allows commuter railroads to make sure
they invest in proven technology that is cost efficient and operationally effective.

b
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Thank you for your support on this critical issue. We look forward to continuing our work
with you and your staff so that we can successfully implement Positive Train Control on our
nation’s commuter railroads.
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Answers to Follow Up Question of Chairman Bill Shuster of the
House Committee on Transportation and Infrastructure
Subcommittee on Railroads, Pipelines and Hazardous Materials
Hearing of March 17, 2011:

“Federal Regulatory Overreach in the Railroad Industry:
Implementing the Rail Safety Improvement Act”

Submitted by the
American Public Transportation Association
On behalf of Joseph . Giulietti, South Florida Regional Transportation Authority
On April 1, 2011

Commuter railroads are committed to implementing Positive Train Control (PTC} and have
aggressively pursued the steps necessary to meet this safety mandate. Unfortunately, there are still
major impediments to achieving this goal related to technology, funding, and radio spectrum
acquisition.

During the hearing, Chairman Shuster asked if APTA could identify specific examples of saféty
projects that might have to be deferred to implement positive train control. To answer Chairman
Shuster’s question, APTA conducted a survey of its commuter railroad members to determine
which critical safety sensitive infrastructure construction and maintenance state of good repair
{SOGR) projects would likely have to be deferred in order to fund PTC implementation. The
potential deferral of these projects exemplifies the significant challenges commuter railroads face
in implementing PTC. For example, legacy systems such as New York’s Long Island Railroad and
the Metro North Railroad, have extensive lists of costly SOGR projects that would have to be
deferred to fund PTC implementation projects. Not surprisingly, the data also indicates that
backlogs of potentially deferred projects are not limited to legacy systems. The Music City Star
Commuter Railroad in Nashville identified nearly $5 million in potentially deferred projects.
Potentially deferred projects range from delays in installing fences to prevent trespassers and
vandals to the complete shutdewn of a commuter railroad if viable funding options are not made
available.

To prevent delaying safety critical SOGR projects, avoid a complete shutdown of operations at some
agencies, and ensure commuter railroads are successful in implementing PTC, APTA urges Congress
to extend the iraplementation deadline to December 31, 2018, provide adequate federal funding
equal to 80 percent of the estimated $2 billion implementation costs on commuter railroads, and to
direct the FCC to set aside at no cost radio frequency spectrum. In making these recommendations
we do not intend to inhibit efforts to implement PTC on some commuter railroads prior to the
deadline, and we in fact urge Congress to prioritize funding for those efforts.

Please note, the information listed below is based on approximations provided by the individual
commuter railroad agency. For additional or more specific information, please contact the
individual commuter railroad or Joni Zielinski in the APTA Government Affairs department at
jzielinski®@apta.com or {202)496-4865.
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On behalf of Norfolk Southern and the other members of the Association of American
Railroads, thank you for the opportunity to discuss the Rail Safety Improvement Act of 2008
(RSIA). AAR freight railroad members, which include the seven large U.S. Class ! railroads
as well as approximately 75 U.S. short line and regional railroads, account for the vast
majority of freight railroad mileage, employees, and traffic in Canada, Mexico, and the United
States. Norfolk Southern (NS) operates approximately 21,000 route-miles in 22 states and the
District of Columbia (16 percent of total mileage of AAR member freight railroads), has
nearly 30,000 employees (18 percent of AAR member employment), and in 2010 had railway
operating revenue of $9.5 billion (approximately 15 percent of total industry revenue).

Amtrak and several commuter railroads are also members of the AAR,

Overview of Rail Safety

It’s important to note at the outset that for Norfolk Southern and other freight and
passenger railroads in this country, pursuing safe operations is not an option, it’s an
imperative. 1t makes business sense and it’s the right thing to do. Through massive
investments in safety-enhancing infrastructure, equipment, and technology; extensive
employee training; extensive cooperation with rail labor, suppliers, customers, communities,
and the Federal Railroad Administration (FRA); and cutting-edge research and development,
railroads are at the forefront of advancing safety.

The rail industry’s excellent safety record reflects its strong and pervasive commit-
ment to safety. In fact, 2010 was the safest year ever for America’s railroads, breaking the
previous record set in 2009. From 1980 to 2010 the train accident rate has been reduced by
77 percent, the rail employee injury rate by 82 percent, and the grade crossing collision rate

by 81 percent — setting new record lows in each category, according to the most recent FRA
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data. At Norfolk Southern, safety improvement over the years has been even better than the
industry average. For 21 consecutive years, Norfolk Southern has won the E. H. Harriman
Gold Medal award for employee safety. The award is given annually to the major U.S.
ratlroad with the lowest rate of employee injuries per employee hours worked. NS is proud of
its successes in winning the awards, but every year the competition 1s extremely competitive
because other railroads are very safe too.

According to data from the Bureau of Labor Statistics, railroads today have lower
employee injury rates than most other major industries, including trucks, inland water
transportation, airlines, agriculture, mining, manufacturing, and construction — even lower
than grocery stores. Available data also indicate that U.S. railroads have employee injury

rates well below those of most major foreign railroads.

Rail Accident & Injury Rates Have Plunged RRs Are Safer Than Most Other Industries
f (Injuries Per 200,000 Employee-Hours)
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Railroads” impressive safety record results from their recognition of their
responsibilities regarding safety and the enormous resources they devote to its advancement.
At the same time, railroads recognize that more work remains to be done to further improve

safety. Railroads are always willing to work cooperatively with members of this committee,
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other policymakers, the FRA, rail employees, their customers, and others to find practical,
effective ways to make this happen. |

A commitment to safety demonstrated day in and day out in the workplace is critical
to promoting safety. Norfolk Southern and other railroads have that commitment. Buta
healthy balance sheet is important to éafety as well. A financially-viable railroa§ willbeina
much better position to invest in safety enhancements and risk reduction strategies than a
financially-challenged carrier.

The record investments that railroads have made in their infrastructure, equipment,

and technology in recent years have made railroads much safer. In fact, there is a clear

relationship between rail reinvestments and rail - - N -

Train Accident Rate vs. Rail Spending on
. o Infrastructure and Equipment
safety improvements (see chart at right). These {Index 2000=100)

PN

investments were made possible by the moderate 140

RR spending*
improvements in profitability that railroads have ) &

achieved since passage of the Staggers Rail Act of

1980. Consequently, legislative or regulatory [ Y — Train accidentrate”™

actions that unduly restricted rail earnings could 00 01 02 03 '04 05 ‘06 '07 08 '09
: *Capital spending + maintenenance expenses - depreciation per

have unintcnded negative safety consequences il’l i mite owned **Accidents per million trainemites. Source: AAR, FRA

addition to negative capacity, efficiency, and service reliability consequences.

Of course, no budget is unlimited, even for something as important as safety. The
cause of safety will not be advanced if resources are directed to programs or requirements that
do little to improve safety, or if government mandates syphon resources that would have a

more pronounced impact on safety if spent elsewhere. Policymakers should also be aware
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that policies that increase the cost of rail service will drive more traffic to the highways,

where the safety record is far less favorable than it is on the rails.

The Rail Safety improvement Act of 2008

The Rail Safety Improvement Act of 2008 (Pub. L 410-132) was signed into law by
President Bush on October 16, 2008. The Act’s provisions address a wide range of topics
related directly or indirectly to rail safety, including highway-rail grade crossings, pedestrian
safety and trespasser prevention, hours of service reform, new technologies, regulatory
oversight, substance abuse and drug testing, radio monitoring, and many other areas.

A major focus of the RSIA is “positive train control” (PTC). Railroads believe that
the FRA’s final rules implementing the PTC-related provisions of the RSIA impose onerous
and unjustified requirements on railroads that are not consistent with the underlying statute or
sound application of cost-benefit analysis. The rail industry’s concerns in this regard are

discussed in more detail below.

What is Positive Train Control?

The RSIA mandates that positive train control systems be installed by the end of 2015
on U.S. Class I rail main lines used to transport toxic-by-inhalation (TTH) materials and on all
main lines used to transport passengers. " This is the most expensive and far-reaching safety
mandate in U.S. railroad history.

Positive train control describes technologies designed to automatically stop or slow a
train before certain accidents caused by human error occur. Specifically, PTC, as mandated

by the RSIA, must be designed to prevent train-to-train collisions; derailments caused by

" “Main line™ for freight rail purposes is defined as a rail line carrying 5 million or more gross tons of freight
annually. That's roughly equal to one loaded and one unloaded 100-car train per day.

* Toxic inhalation hazard™ materials (TTH) are gases or liquids (such as chlorine and anhydrous ammonia) that
are especially hazardous if released into the atmosphere.
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excessive speed; unauthorized incursions by trains onto sections of track where maintenance
activities are taking place; and the movement of a train through a track switch left in the
wrong position.

A fully functioning PTC system must be able to determine the location and speed of
trains, warn train operators of potential problems, and take action if the operator does not
respond to a warning. For example, if a train operator fails to stop a train at a stop signal or
slow down for a speed-restricted area, the PTC system would provide a warning and then
apply the brakes automatically (if the engineer does not do so) before the train exceeds its
authority.

This might sound simple, but to work properly it requires highly complex technologies
and information processing capabilities and communications systems able to incorporate and
analyze the huge number of variables that affect rail operations. A simple example illustrates
this point. A PTC system must be able to stop a train when circumstances require it, but the
length of time it takes to stop a train depends on a number of factors, including the terrain,
weight and length of the train, the type of braking technology on the train, track curvature,
and track gradient. A PTC system must be able to take all of these factors into account
rehiably and accurately. Iun addition to these hurdles, the communications systems must be
“interoperable” so that one railroad’s PTC-equipped locomotive can operate on another
railroad’s lines and fully communicate.

AAR estimates that PTC technology will have to be deployed on approximately
73,000 miles of U.S. freight rail lines.’

Figure 1 is a highly simplified illustration of the communication pathways required by

a fully functioning PTC system. Railroad dispatching centers located throughout the country;

? Based on current FRA regulations that use 2008 as the base year, See page 9 for more on this,
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tens of thousands of track-side devices installed at signals, switches, and other locations along
the track; and thousands of freight and passenger locomotives must all function, in essence, as
a single unit that operates seamlessly among the various railroads. Because it is an integrated
system and all the components must operate hand in hand, if even one part of the PTC system

does not function properly, then the entire PTC system will not function properly.

Figure 1: PTC System Interactions

Each segment requires highly complex technologies and
information processing capabilities.

Huge Cost§ That Far Outweigh Benefits

Railroads are committed to meeting the PTC mandate and are working hard to make it
happen, but it will be an enormous technical and financial undertaking. According to the
FRA, railroads will have to spend around $5 billion just to install PTC. Railroads think that
estimate is far too low. Their best estimate to date is that installation will cost approximately
$5.8 billion for freight railroads and another $2.4 billion for passenger railroads. Both the
FRA and the railroads agree that PTC will require hundreds of millions of dollars each year to
maintain. In total, according to FRA estimates, the net present value of the costs to railroads

to install and maintain PTC is as much as $13.2 billion over 20 years.
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The benefits of PTC, however, will be nowhere near its costs. In fact, the FRA
estimates that the net present value of PTC-related safety benefits over the next 20 years is no
more than $674 million.

In other words, even using FRA’s cost and benefit estimates, railroads will incur
approximately $20 in PTC costs for each $1 in PTC safety benefits.

Because railroads do not have unlimited funds to devote to infrastructure projects,
expenditures on PTC necessarily mean reduced expenditures on other projects that would
increase capacity, promote economic recovery,
improve service, provide environmental benefits, and,

importantly, enhance safety in more effective ways.

.

The disparity between costs and benefits is so

large because railroad operations are already very safe,

as previously discussed, and PTC will prevent only a
PTC cab display unit

very small number of the rail accidents which do -

oceur. In fact, according to an AAR analysis of FRA safety data and as discussed further

below, only around 4 percent of all train accidents on Class I rail main lines are likely to be

prevented by PTC systems.

Many PTC-preventable accidents are minor, but some are not. Railroads are fully
aware that some of the accidents that PTC systeras are designed to prevent can be extremely
serious, with significant injuries and loss of life. No one wants to find ways to prevent these
types of accidents more than the railroads themselves. The question, though, is what’s the

best way to accomplish this. We understand that supporters of the PTC mandate in Congress

and elsewhere are well intentioned, and railroads do not object to the PTC mandate when it
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comes to rail lines carrying passengers. But railroads respectfully submit that, when it comes
to rail lines carrying TIH materials, there are many far less costly ways to provide much
greater improvements in rail safety than through the development and implementation of PTC

on huge swaths of our nation’s rail network.

Alternative Risk Reduction Strategies

Nothing is more important to our nation’s freight railroads than the safety of their
employees, customers, and the communities they serve, as is demonstrated by the scope and
intensity of the industry’s safety efforts. But as we noted at the beginning of this testimony,
safety will not be advanced if resources are spent on programs or requirements that do little to
improve safety. or if unnecessary or counterproductive mandates consume resources that
would have a more pronounced impact on safety if speat elsewhere.

As noted above, PTC-preventable accidents constitute only around 4 percent of main-
line accidents. By contrast, track-caused accidents account for approximately 34 percent of
main-line accidents, while equipment-caused accidents account for approximately 26 percent.
The railroads, of course, devote substantial resources to reducing the risk of accidents
attributable to these causes, including through the use of advanced technology to detect rail
and equipment.defects. For example, wayside detectors that monitor the temperature of
wheels can detect high temperatures due to stuck brakes. Other wayside detectors include
acoustic bearing and cracked wheel detectors. For track, the ratlroads utilize ultrasonic
detection and have worked on improving that technology.

The railroads believe that spending money on this type of equipment and other
measures to reduce the overall safety risk would be more productive than the PTC

expenditures mandated by Congress.
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More generally, railroads believe that, as we move forward in our quest to improve
railroad safety, a focus on flexible alternative risk reduction strategies would be far more

fruitful than the current approach.

FRA’s Final Rule Exceeds RSIA

In January 2010, the FRA issued its final rule implementing the RSIA. Unfortunately,
the FRA’s final rule on the PTC mandate includes provisions that go well beyond the
requirements of the RSIA and what Congress intended. The industry’s objections to the final
rule include, among other issues, the baseline year and how to handle cases in which only

very small amounts of TIH materials are carried on a ratlroad’s lines.

Baseline Year

In its final rule, the FRA ordered railroads to install PTC on rail lines that carried TIH
materials in 2008, even though 2015 is the deadline cited in the statute. Using 2008 makes no
sense because TIH traffic patterns in 2015 will be vastly different than they were in 2008, In
fact, TIH traffic patterns are already changing because of changes in the marketplace (c.g.,
rail customers moving TIH production or use to other locations, going out of business,
replacing TIH materials with safer substitutes, etc.)* and because of recent U.S, DOT
regulations requiring railroads to make sure that TIH materials are being transported on the
safest, most secure routes,

If unchanged, the 2008 as base-year provision means railroads would have to spend
maore than $500 million in the next few years to deploy PTC on more than 10,000 miles of rai!

lines on which neither passengers nor TIH materials will be moving in 2015.

¥ Clorox, for example. announced in November 2009 that it is phasing out, over several years. production of its
namesake bleach out of chlorine and sodium hydroxide. Instead, it will purchase high-strength bleach of up to
15 percent concentration and dilute it to household strength of 6 percent. This will reduce shipments of chiorine,
which is the second-highest volume TIH material (behind anhydrous ammonia) shipped by rail.
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De Minimis Exception

A meaningful “de minimis” exception — exempting rail lines from the PTC
requirement if the risk of a TIH release is de minimis — could significantly reduce rail
industry costs without compromising safety in any meaningful way. The FRA’s final rule
contains a de minimis exception, but it is so restrictive that it would not afford any real relief.

Railroads respectfully suggest that exempting rail lines from the PTC requirement if
the risk of a TIH release is comparatively very small and if railroads undertake other risk-
reducing activities could significantly reduce rail industry costs without compromising safety
in a meaningful way.

Recent Developments

Members of this committee probably know that the AAR filed suit in federal court
challenging the FRA’s final rules on the baseline year and whether a conductor needs access
to a PTC display. That suit has been put on hold under an agreement with the FRA that the
FRA will entertain new notice of proposed rulemakings to revisit several issues in the current
PTC rule. Accordingly, the industry is hopeful that its disagreements with the FRA regarding
PTC can be resolved without any further court action.

Consistent with the agreement in the court case, the FRA recently announced that in
the coming months it will review its implementing regulations to address the rail industry’s
concerns regarding the baseline year issue. The railroads are hopeful that the revised final
rule will conform to the underlying statute.

Finally, consistent with the settlement agreement, the FRA also announced it would

consider a new rulemaking petition from the industry requesting a reassessment of existing
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regulations regarding the de minimis exception, the use of non-PTC equipped locomotives in

. s « . b
and around rail yards’, and “en-route failures.

The “Business Benefits” of Positive Train Control

Some PTC proponents claim that railroads will achieve billions of dollars in so-called
“business benefits” from PTC deployment. Specifically, they claim that PTC will allow trains
to be more tightly spaced. Among other things, this would supposedly increase a rail line’s
effective capacity without the need to lay new track; reduce delays; save fuel; permit the
removal of existing signal systems; and improve locomotive and freight car utilization.

In reality, though, these supposed “business benefits” of PTC have already been
realized (usually much less expensively than would be possible using PTC) or have little or
nothing to do with PTC.

For example, many of the claims that PTC will reduce train delays and allow more
trains to move over a rail line presuppose the use of “precision dispatching.” This term refers
to a new technology that includes enhanced train positioning information and uses
sophisticated computer algorithms to determine optimal train operations. A precision
dispatching system automatically analyzes a variety of factors — such as the priority levels of
different trains, crew availability, the location and schedules of other trains, and many other
factors — to decide in what order and when trains on a railroad’s network should travel.

But there is no direct relationship between the use of precision dispatching and PTC

implementation. Even if PTC did not exist, the development of precision dispatching would

> Some rail yards are located along main line tracks. During day-to-day yard operations, locoiotives used
exclusively in yard service will occasionally use main line tracks, but it is impractical to utitize PTC systems for
yard operations.

© When PTC equipment on PTC-equipped trains fails in some way while a train is away from a terminal, it will
need to travel to a location where it can be repaired. It is crucial for the efficient functioning of the rail network
that the PTC-disabled train not unduly disrupt the operations of other trains. Under existing FRA regulations,
however, operating restrictions for these “en route failures” could unnecessarily distupt other rail operations.
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continue. NS, in fact, is deploying the nation’s first precision dispatching system — called
Unified Train Control System, or UTCS — with 6 of 11 divisions completed to date. In
addition, NS is also rolling out across its network its “Movement Planner” system that
automatically plans train movements in the most efficient manner. Neither UTCS nor
Movement Planner require PTC to achieve their benefits.

Since PTC does not have a major influence on the implementation or performance of
precision dispatching, PTC should not get credit for operational improvements stemming
from it. Thus, great care must be taken not to credit PTC for operational improvements that
are possible without its use and at far less cost.

There are two other major reasons to doubt the “business benefits” some claim for
PTC. First, because of the high cost and need to rush to meet the 2015 deadline, railroads
must use technologies that minimize implementation risk.” However, the PTC technologies
with the most promising potential for capacity/velocity benefits - such as systems which
support “moving blocks™ — exist only as a concept or are unproven, much more expensive,
and will take much longer to develop and deploy.

In other words, there might be business benefits associated with second- or third-
generation PTC systems, but railroads have not been afforded the time to develop these
technologies. The result is the deployment of first-generation PTC systems, which are safety
overlays on existing operating systems, that can be developed and installed in time to meet the
2015 legislative deadline. Any futuré PTC development with potential business benefits will
come at great additional expense and well past the 2015 deadline. Thus, from a business-

benefits perspective, a 2015 deadline is counterproductive.

" Implementation risk refers to the risk that the system will not perform as intended.

¥ “Moving block” refers to the creation of a “safc zone” around a moving train that no other train is permitted to
enter.
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Second, in some cases PTC will actually make existing rail operations /ess efficient.
For example, traditional rail operations rely on the skills of locomotive engineers to stop a
train. Because current PTC systems can’t anticipate when to initiate train braking as well as
an engineer can, they initiate braking much earlier than an engineer would. That means PTC-
equipped trains will actually require funger braking times and Jonger distances than non-PTC
equipped trains. Rather than allowing trains to be spaced more closely together, this actually
forces trains to be spaced farther apart, with consequent disruptions to the flow of traffic.

An April 2010 study by the consulting firm Oliver Wyman agreed that business
benefits associated with PTC will be low or nonexistent. The study found that railroads
would achieve, at most, no more than around $400 million in PTC-related business benefits
over 20 years. Oliver Wyman found that, more likely, business benefits would be zero. The
Oliver Wyman study also concluded that PTC-like systems currently being implemented in
Europe do not support the claim that PTC will yield significant business benefits for U.S,
railroads.”

This point is supported by events underway now in the United Kingdom. A version of
PTC called “European Rail Traffic Management System™ (ERTMS) is being installed
there. According to British experts, ERTMS cannot be economically justified in the UK on
cither safety grounds or on capacity (business benefits) grounds. The only time an economic
case can be made for ERTMS in the UK is when there is a need to introduce some form of
train control on a line that currently has no signals or where the existing signal system

requires complete replacement. This situation occurs very infrequently in the United States.

? Oliver Wyman, Inc., *Assessment of the Commercial Benefits of Positive Train Control,” April 23, 2010, The
report is available upon request from the Association of American Railroads.
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While the installation of ERTMS is being mandated under EU regulations, the planned
rollout in the UK is not planned for completion until 2049, with the halfway point for
installation set at 2029 — and this over fewer route-miles than will require PTC in the United

States.

PTC Is Still an Emerging Technology

PTC as a concept has been around for many years, and over the years ratlroads have
spent hundreds of millions of dollars developing it. As noted above, in the next few years
railroads will be spending many biliions of dollars on its development.

It is certainly true that our base of PTC-related knowledge is much deeper than it was
even just a few years ago, and railroads and their suppliers will certainly continue to make
progress. One of the major U.S. freight railroads, BNSF, actually has a PTC system in limited
operation and the knowledge gained from BNSF’s experience has been invaluable. However,
PTC today is still an emerging technology and remains untested in terms of a real-world, day-
to-day, multi-railroad environment implemented across all the Class [ railroads.

An analogy from the world of pharmaceutical development might be useful here.
Let’s say a medical researcher wants to find a new treatment to fight a disease. The first step
might be to screen thousands of compounds using computer simulations or other means to
find candidates with certain desired chemical properties. Compounds that show sufficient
promise after this initial screening then undergo further laboratory evaluation using, say,
growth cultures in petri dishes. If those tests go well, the next step might be testing in mice or
other animals.

Throughout this process, the foremost goal is to determine that the new compound is

safe prior to its first use in humans. Indeed, only after all of these experiments are conducted
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suceessfully and no toxicity is found is consideration given to climcal trials involving human
subjects. The clinical trials might begin with a few human subjects, then expand if the initial
trials are favorable. The trials are used to determine if the compound actually works to fight
the disease and to determine if there are any long-term toxicities that did not show up in
earlier tests.

Only if a compound emerges from all of these tests with an acceptable toxicity and
safety profile and has been clearly demonstrated to have the desired effect in clinical trials can
it be submitted for approval by the appropriate regulators for general rollout.

The entire drug development process is methodical, logical, and rigorous. So that
patients with the targeted disease are able to take advantage of any potential new cure as
quickly as possible, both medical researchers and regulators want to avoid unnecessary
delays. However, all parties know that many parts of the drug development process simply
cannot be rushed without potentially compromising safety. Such an outcome is, rightfully,
considered unacceptable.

So it should be with positive train control. Railroads are fully aware of the 2015
deadline and are committed to meeting it. At the same time, the calendar should be less
important than ensuring that the testing and development of PTC proceeds appropriately. Just
as people can get hurt by taking new drugs that were not properly vetted, people can get hurt
if PTC systems are not properly developed and tested. The last thing any of us wants is to roll
out a new system that actually degrades safety, rather than enhances it. Forcing PTC
implementation without adequate development and testing could lead to just that result.

A December 2010 report by the Government Accountability Office supports this view.

The GAO noted that “implementing an immature system to meet the deadline could pose
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serious safety risks,” and that “[i]dentifying and mitigating risks sooner, rather than later,
would better ensure a reliable PTC system can be fully implemented to provide the intended

safety benefits of this technology without resulting in unintended consequences.”"®

Other Provisions of the RSIA That Should Be Addressed
Positive train control is clearly a major focus of the RSIA, but the legislation also
addresses many other areas related to rail safety. As discussed below, railroads have concerns

regarding FRA implementing rules regarding some of these areas.

Emergency Escape Breathine Apparatus

Section 413 of the RSIA mandates that railroads supply train crews with emergency
escape breathing apparatus (i.¢., portable respirators) to provide respiratory protection for
crew members in locomotive cabs on freight trains carrying hazardous materials that would
pose an inhalation hazard in the event of release. On October 5, 2010, the FRA proposed
standards implementing this RSIA mandate. The FRA estimated that costs to railroads will
range from $74 mithon to $82 million and wili exceed benefits by a ratio of 6 to 1. The
benefits of this requirement are questionable at best. Several other initiatives — such as new
tank car crashworthiness regulations — work to reduce exposures where respiratory
protection would be beneficial. In addition, the rail industry believes that the FRA’s proposal

expands the materials subject to the mandate beyond what the RSIA requires.

Non-Signaled Territory Technology and Risk Reduction Programs

Section 406 of the RSIA requires the FRA to prescribe standards governing the use of

technology in non-signaled territory (i.e, sections of track not governed by electronic signals).

" Government Accountability Office. “Rail Safety: Federal Railroad Administration Should Report on Risks to
the Successful Implementation of Mandated Safety Technology,” Report No. GAO-11-133, December 2010,
The quotes are from pages 22 and 46, respectively.
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Section 103 of the RSIA requires the FRA to issue regulations requiring Class I and passenger
railroads to develop risk reduction programs addressing risk analysis of a railroad’s operating
rules and employment levels; plans to reduce accidents and injuries; fatigue management
plans; and technology implementation, including analysis of electronically controlled
pneumatic brakes and switch position indicators.

These two directives to the FRA have the potential to be extraordinarily burdensome
to the rail industry. Having said that, the FRA is just beginning its efforts with respect to
those two directives. Railroads look fo%ward to working cooperatively with the FRA to
ensure that the FRA’s rules promote enhanced safety without excessively interfering with
railroads’ ability to provide the transportation service their customers and our economy
demand.

In January 2011, President Obama announced that he is ordering a government-wide
review of regulations that stifle our nation’s economic competitiveness and job creation. The
rail industry welcomes this review. To assist the FRA in implementing this order, the AAR
recently sent a letter to FRA Administrator Joseph Szabo highlighting regulations that should
be revised or eliminated consistent with the President’s order. A copy of that letter is attached
to this testimony as Appendix 1.

In addition, the December 2010 GAO report mentioned earlier discusses a case where
FRA’s existing regulations create disincentives for railroads to use state-of-the-art track
mnspection technologies. Track defect inspection technologies have advanced so much that
many defects can now be detected well before they pose any safety risk. The problem is that,
under current regulations, once the small defects are identified — even if they pose no threat

to safety and instead need simply to be monitored to make sure they don’t get worse —

Association of American Railroads Page 17



103

railroads are required to take remedial action, such as limiting train speeds or repairing the
track where the defects are located. Railroads can face fines if they fail to ameliorate defects,
even insignificant ones, once they become aware of them. This creates a perverse incentive
for railroads to remain ignorant by not employing the most advanced detection technology,
rather than face sanctions for tinding far more small defects than they can practically examine

and fix in a timely manner.

Conclusion
Thank you for the opportunity to testify on this critical topic. The railroad industry is
committed to working with its employees, Congress, the FRA, its customers, and others to

ensure that rail safety continues to improve.
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Appendix 1

ASSOCIATION OF
AMERICAN RAILROADS

Office of the President
Edward R. Hamberger
President and Chief Executive Officer

January 25, 2011

Administrator Joseph Szabo
Federal Rail Administration
Room W30-308

1200 New Jersey Avenue, SE
Washington, DC 205690

Dear Administrator Szabo:

President's Obama’s announcement last week that he is ordering a government-wide review of
regulations that stifle this country’s economic competitiveness and job creation is welcome
news. We share the President's point of view that a 21%-century regulatory system should be
void of excessive, inconsistent and redundant regulation so as to foster the right balance
between benefits and costs.

Recognizing that the Federal Raifroad Administration will look to implement the Order, the
Association of American Railroads respectfully suggests that the agency work with the freight
railroads to identify regulations that should be revised or eliminated consistent with the
President’s Executive Order. The AAR believes that to achieve the right balance between free
markets and public safeguards sought by President Obama, there are a number of FRA
regulations that deserve serious reexamination.

Positive Train Control

PTC represents the most expensive railroad safety program ever mandated by the federal
government. And from a railroad perspective, there exists no greater disparity between costs
and benefits than the Positive Train Control program. Even the FRA’s own economic analysis
concluded that the costs of PTC outweigh the benefits by approximately 20 to 1.

The AAR believes that the recent Executive Order directing agencies to adopt a regulation “only
upon a reasoned determination that its benefits justify its costs™ and review existing significant
regulations to determine if they should be modified or repealed, coupled with FRA’s conciusion
that PTC costs outweigh PTC benefits by 20 to 1, requires a reexamination of the PTC
regulations.

At the January 13, 2011, meeting with railroad Chief Operating Officers, the railroads identified
key aspects of the PTC regulation that should be scrutinized as part of the review of regulations
whose costs greatly exceed their benefits. Of particular note are the requirements for:

-- Use of 2008 instead of 2015 as the baseline year;

-- Installation of a second PTC display screen for the conductor (and FRA's recent
position that the second PTC display must be interactive);

-~ Operating restrictions for PTC en route failures; and

-- PTC for yard moves on main lines.
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The railroads also pointed out at the January 13" meeting that the opportunity to reduce the
burden of PTC through a de minimis provision has been missed because the de minimis
provision in the existing PTC regulations contains restrictions making it virtually useless.

Emergency Escape Breathing Apparatus

On October 5, 2010, the FRA proposed standards implementing the Rail Safety Improvement
Act's (RSIA) mandate for train crews to be supplied emergency escape breathing apparatus.
The FRA estimated the cost benefit ratio at 6 to 1, with total costs ranging from $74 - $82
million. The AAR believes that the FRA's proposals to expand the materials subject to the
mandate beyond what the RSIA requires, institute burdensome inspection requirements and
require unnecessary recordkeeping are good examples of over-intrusive regulations that this
White House is looking to eliminate.

Locomotive Inspections

The AAR petitioned the FRA in 2002 to adopt performance standards in lieu of the costly daily
and periodic locomotive inspection reguirements currently mandated by the FRA. The AAR
believes this is aligned with President Obama’s recent Order directing agencies to “specify
performance objectives, rather than specifying the behavior or manner of compliance that
regulated entities must adopt.”

in the petition, the AAR estimated that daily locomotive inspections cost Class ! railroads a
minimum of $60 million annually and periodic inspections cost Class | railroads approximately
$350 million annually. The AAR also observed that the annual number of accidents attributable
to locomotive defects is generally well under 100. The AAR also noted that Canada does not
require either daily or periodic inspections.

Track Inspections

In its just released report, "Rail Safety: Federal Railroad Administration Should Report on Risks
to the Successful Implementation of Mandated Safety Technology,” the Government
Accountability Office noted that a number of people it consuited in preparing the report believed
the current regulations are a disincentive o using new track inspection technologies. GAO
stated that the concern is that these technologies “identify track defects perceived as too
insignificant to pose a safety risk, but which nonetheless require remedial action under current
regulations once such defects are identified.” GAQ reported that FRA is considering changes to
its regulations and plans on issuing a notice of proposed rulemaking on the track inspection
regulations in the spring of 2011, Clearly, changes to the track inspection regulations to correct
disincentives to employ improved track inspection technologies represent the type of action
required by the Executive Order. (See pp. 32 and 42 of the GAQ report.)

Intermediate Inspections

With automated inspection equipment available, requiring an intermediate (1,000 mile)
inspection by a qualified person is a costly, obsolete requirement. Indeed, the ECP-brake
regulations require an inspection every 3,500 miles. FRA should repeal the 1,000-mile
inspection requirement on routes equipped with hot-wheel detectors.

Signal Inspections

The FRA imposes a number of longstanding requirements for signal inspections, beginning with
the monthly inspections that do not take into account or reflect modern electronic monitoring
capability.
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Cranes

The AAR believes the recently promulgated OSHA regulations governing the use of cranes
along the railroad’s right of way is an excellent example of a regulation President Obama wants
to eliminate because they “are just plain dumb,” as applied to the railroad industry. The OSHA
regulations are not only inappropriate for railroad work, but they don't take into account the
unique scenarios encountered in the railroad industry. Railroad workers would have to be
trained on work they would never do, using equipment they would never use in their railroad
work, to comply with the OSHA regulations.

The AAR has challenged the OSHA regulations in court and discussions have already started
with OSHA. It would be beneficial for FRA to bring its expertise to the discussion and exercise
its jurisdiction over crane safety.

Dark Territory Technology

The RSIA requires the FRA to prescribe standards governing the use of technology in dark
territory. This potentially could be another area where the railroads are required to spend
considerable sums on technology that is very cost ineffective.

Civil Penalties

FRA has proposed a tripling of the civil penalties assessed against the railroads for violations of
its regulations. Given that the railroads have continually improved their safety records over the
last 30 years, a tripling of penalties makes no sense.

Risk Reduction Program

The RSIA requires FRA to issue regulations requiring Class | and passenger railroads to
develop risk reduction programs, addressing risk analysis of a carrier's operating rules and
employment levels; plans to reduce accidents and injuries; fatigue management plans; and
technology implementation, including analysis of ECP brakes, rail integrity systems, and switch
position indicators. This potentially could be another area where the railroads are required to
spend considerable sums without a corresponding benefit.

Whistleblower Complaints

The Occupational Safety and Health Review Commission has before it cases in which the issue
is whether an employee believing the whistieblower protection statute, 49 U.S.C. section 20109,
has been violated can pursue remedies under both the Railway Labor Act and before

OSHA. OSHA should issue a regulation providing that the employee must choose which
remedy to pursue. It makes no sense to have two simultaneous proceedings addressing the
same issue in which contradictory decisions can be rendered.

The President’s January 18" Executive Order is a well-timed directive. The freight railroads are
committed to ensuring that this country’s rail network remains the safest, most reliable and most
efficient in the world. We are also committed to helping this President achieve full economic
recovery and job creation.

The AAR is hopeful that the FRA will work with the railroads when it undertakes the requlatory
review called for by the President and take into account those issues identified in this letter.

Sincerely,

Edward R. Hamberger
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ASSOCIATION CF
AMERICAN RAILROADS

Office of the President
Edward R. Hamberger
President and Chief Executive Officer

May 5, 2011

The Honorable Corrine Brown

Subcommittee on Railroads, Pipelines, and Hazardous Materials
Committee on Transportation and Infrastructure

House of Representatives

Washington, DC 20515

Dear Congresswoman Brown:

Attached are the answers to your questions for the record in connection with the
testimony provided by the Association of American Railroads and Norfolk Southern
Corporation before the Subcommittee on March 17, 2011. | apologize for the delay in
responding.

Pléase let me know if you have any further questions.

Sincerely,

B e T S

Edward R. Hamb



108
May 6, 2011

Responses to March 17 Hearing Questions

1. Your testimony states AAR estimates that PTC technology will have to be
deployed on approximately 73,000 miles of U.S, freight rail lines, based on the
final rule which essentially mandates implementation of PTC on PIH lines in
existence in 2008 rather than 2015 which is when the mandate takes effect. How
do you believe that would change if it was based on the map in 2015 and how do
you think that would change your bottom line?

Answer:

AAR believes that approximately 10,000 miles would not have to be
equipped with PTC if the mandate is based on 2015 traffic patterns instead of 2008
traffic patterns. FRA estimated wayside costs at $50,000 per mile. While AAR
believes that estimate to be low, at $50,000 per mile that represents a savings of
$500 million.

2. There were hundreds of FRA reportable incidents on the major railroads in
2010, many of which were trains that passed stop signals. Any one of those could
have resulted in a collision. I do not want another accident like those that occurred
in California or South Carolina. The House and Senate both dealt with PTC in
their bills before that accident ever occurred; once the accident happened all the
railroads came together and agreed to PTC and worked with us to craft the
legislation. Now there seems to be a change of heart. What specific changes or
additions to that mandate are you proposing now? And if we did any of those what
will you do differently to provide an equivalent level of protection that would
protect your passengers, workers, and the public from a human failure?

Answer:

PTC-preventable accidents account for approximately 4 percent of railroad
main line accidents. The billions of dollars it will cost to implement and maintain
PTC systems that can only address 4 percent of main line accidents might be better
spent on other accident-prevention programs. The best way of improving railroad
safety is to utilize the most cost-effective means of reducing overall risk. Focusing
on specific types of accidents to the exclusion of others could result in foregoing
an opportunity to obtain greater safety benefits, particularly if efforts to reduce a
comparatively small number of accidents drain substantial resources from other
programs.
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Thus, FRA should be directed to approve alternative risk-reduction
strategies that provide a better way of reducing overall risk that PTC. AAR is not
suggesting that Congress statutorily bless any particular risk-reduction strategy.
Rather, Congress should direct FRA to approve such strategies and provide the
railroads with an incentive to develop risk-reduction strategies superior to PTC.

3. You mention that FRA’s existing regulations create disincentives for
railroads to use state-of-the-art track inspection technologies. Please discuss this.
The leading cause of all accidents right now is track-related. What can be done to
address this?

Answer:

The Government Accountability Office (GAO) recently issued a report on
rail technology that noted a common belief that FRA regulations are an
impediment to the adoption of new track inspection technologies. Rail Safety:
Federal Railroad Administration Should Report on Risks to the Successful
Implementation of Mandated Safety Technology,
http://www.gao.gov/new.items/d11133.pdf, pp. 32, 42, 44 (Dec. 2010). The
concern is that the technologies are capable of detecting minor defects that are
irrelevant from a safety perspective, but that once detected must be addressed
immediately under FRA regulations.

Two examples illustrating GAO’s point are the use of track geometry cars to
check track dimensions and ultrasonic inspections. Automated track geometry
equipment can detect geometry deviations that visual inspections cannot. One
example is tight gage. Minimum track gage, other than for excepted track, is 56
inches. Track geometry cars can detect very small deviations from the 56-inch
requirement, e.g., a deviation of 1/16". Under FRA’s regulations, if there is any
deviation below 56 inches, operations can only take place at 10 mph or below (the
speed limit for excepted track). Yet, AAR is unaware of any derailment
attributable to “tight gage.”

Ultrasonic equipment can detect minute internal rail defects that do not
affect safety operations. Prior to 1998, any rail defect, no matter how small,
resulted in the need to either immediately repair the defect or operate under severe
operating restrictions. In 1998, some leeway was granted, but more is clearly
appropriate. FRA’s Rail Safety Advisory Council (RSAC) agreed that a different

2
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approach to resolving defects found through ultrasonic inspection is appropriate
and agreed on proposed changes. However, a notice of proposed rulemaking
incorporating the changes suggested by RSAC has not been issued.

4, Labor proposes a 10-hour calling window, getting crews off trains by the
end of the 12th hour, and other changes to the hours of service requirements. What
are your views on labor’s proposals?

Answer:

A 10-hour calling window would severely impact the ability of railroads to
provide the nation and their customers with efficient rail service. No transportation
sector is subject to such a requirement. Following are three examples of how the
public and private industry would be adversely affected by such a change:

A. A MARC or VRE train is scheduled to leave Union Station at 6AM. A
crew member becomes sick overnight and calls in at 4AM, two hours before
departure time. The train cannot leave on time, if at all, because a replacement
crew member would need 10 hours notice.

B. A plant plans on using product to be delivered by a 6PM rail crew to
operate its plant during the next day. A crew member calls in sick at 4PM.
Delivery is delayed and as a result the plant does not have the product needed to
start on time the next day.

C. A crew is called with 10 hours notice to pick up cars from a coal mine at
a certain hour. At the mine, one of the loaders goes down for unscheduled
maintenance due to a mechanical problem so the train takes longer to load and is
not ready until three hours past the scheduled time for departure. The crew now
has only 9 hours to work for a normal 10 hour trip. Consequently, a relief crew is
called to meet the train nine hours into the trip. The timing of when the train will
arrive at the crew-change terminal is difficult to determine since the train has lost
its “running slot” on the main line. If the replacement crew is called too soon, the
crew will have time waiting that will reduce the time available to crew the train
(due to the 12-hours maximum on-duty time); if called too late, the train will be
further delayed and crew calling down the line will be affected, as will customers.
The end result will be considerable delay for this train and other affected trains,
unhappy customers, and extra costs incurred by the railroads. A two-hour calling
window enables the railroad to more precisely time the arrival of the replacement
crew and minimize subsequent delays.
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Regarding the issue of “getting crews off trains by the end of the 12th hour,”
the amount of time it takes to release crews after they have worked 12 hours is not
a safety issue because it does not affect crews’ time off duty and that time is not
spent on duty. Nevertheless, that time (limbo time) is already capped at 30 hours
per month.

It was also suggested at the hearing that the minimum off-duty period at the
away-from-home terminal be reduced from 10 consecutive hours to 8 consecutive
hours (plus an amount equal to any limbo time incurred). AAR notes that the
Administration has just extended the minimum time between shifts for air traffic
controllers from eight to nine hours. In this light, reducing the minimum off-duty
period to 8 hours does not seem credible.

Another suggestion was that railroad employees with fixed schedules should
be subject to the hours-of-service requirements for passenger carriers. AAR
strongly opposes the suggestion. The passenger requirements require the use of a
model for analyzing the potential fatigue impact of certain schedules. In proposing
the passenger requirements, FRA stated that it

is not drawing any conclusion about the suitability of such a
regulatory scheme for freight operations. There may be substantial
differences between freight railroad operating and crew schedules and
passenger operating and crew schedules. Passenger railroads have
analyzed the results of applying the proposed regulations to their work
schedules and concluded that this proposal is feasible. Freight
railroads have not undertaken such analysis, nor would they be
required to under the proposed regulations, except to the extent that
employees of freight railroads may work in passenger service.

76 Fed. Reg. 16,200, 16,214 (March 22, 2011). Furthermore, railroad employees
frequently move between jobs. Under this proposal, employees would be
constantly moving between different hours-of-service regimes. Compliance would
be a nightmare.
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Statement of Dennis R. Pierce
National President, Brotherhood of Locomotive Engineers and Trainmen
President of the International Brotherhood of Teamsters Rail Conference
Before the House Subcommittee on Railroads, Pipelines and Hazardous Materials
Hearing on
Federal Regulatory Overreach in the Railroad Industry:
Implementing the Rail Safety Improvement Act
March 17, 2011

Good morning, Chairman Shuster and Ranking Member Brown. My name is Dennis Pierce and
I am the National President of the Brotherhood of Locomotive Engineers and Trainmen; [ also
am the President of the Rail Conference of the International Brotherhood of Teamsters. My
testimony today will encompass the views and concerns of both groups, and my comments today
also have been endorsed by the United Transportation Union.

I would like to begin by commending the Subcommittee for holding this hearing and bringing to
light some of the difficulties experienced with the implementation of the Rail Safety
Improvement Act of 2008. In our view there are a couple of reasons that we’ve stumbled a bit in
rolling out the RSIA. One is that it was a comprehensive, wide-ranging, and far-rcaching piece
of legislation, which was a function of the fact that Congress had not passed a rail safety act in
more than sixteen years.

The other is that at the time of passage several portions of the bill were still being fine-tuned by
stakeholders. For example our legislative and regulatory folks were in the midst of adjusting
portions of the Hours of Service piece in the bill with Ed Hamberger from the AAR and with the
UTU just days before the terrible Chatsworth accident. Of course, that tragedy was a game-
changer, and Congress’ decision to proceed with the bill that was on the shelf made our efforts
— and similar ones -— moot.

It has become popular in some quarters to criticize the Federal Railroad Administration for its
work in implementing the RSIA. 1 want to tell you up front that I’'m not among FRA’s critics in
this regard. The FRA was given a massive but imperfect bill. It included an extraordinary
number of statitory mandates with short deadlines. Moreover, the agency’s resources and
personnel were not increased to the level necessary to quickly fulfill the tasks agsigned. I can say
based on first-hand knowledge because, since enactiment of the RSIA, the BLET and the Rail
Conference have taken an active leadership role in implementing the legislation, mainly through
the auspices of the Rail Safety Advisory Committee -— or RSAC — process, which has
shepherded nearly every significant safety rulemaking in the railroad industry for the past fifieen
years. We have witnessed, first-hand, the diligent and professional efforts by FRA to implement
regulations that fulfill the Congressional intent as stated in the RSIA.

My colleague, Mr. Hamberger, and the Association of American Railroads — speaking on behalf
of the Class I carriers — have been particularly critical of FRA’s rulemaking governing Positive
Train Control. Two aspects of the PTC rule they focused on were the baseline identified by
FRA, which AAR said was too restrictive because of potential changing traffic patterns, and
FRA's decision to not incorporate a broad de minimis exemption from the PTC requirement for
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poisonous-by-inhalation, or PIH, traffic. The Subcommittee should note that the National
Transportation Safety Board fully supported the provisions FRA proposed.

In a letter dated March 5, 2010, which can be found in the PTC docket at FRA-2008-0132-0069
and 0070, NTSB Chair Hersman addressed the baseline issue, stating — and I quote — “the
final rule as written provides enough flexibility to railroads either at the time of initial filing or
through a request for amendment to subsequently address changes in traffic patterns.” The
NTSB also opposed including a de minimis formula in the final rule because, quoting again,
“some railroads might consider establishing annual PIH car limits on segments of track in order
to be exempt from the requirements of implementing a PTC system on that segment.”

But the carriers’ main criticism of the PTC requirement is based on its cost. The industry’s
objection is based on a cost/benefit analysis that is based on a standard business case. However,
that is a wholly inappropriate metric for evaluating a safety regulation, because health, safety,
and environmental regulations “attempt(} to ameliorate the adverse consequences of market
activities ... by reducing the attendant social costs.” These regulations “atternpt[] to internalize
the social costs of production by ensuring that the prices of goods and services reflect the true
costs to the society.”” See Ashford, Nicholas A., “Alternatives to Cost-Benefit Analysis in
Regulatory Decisions,” Annuals of the New York Academy of Sciences (30 April 1981), 363:130,

Moreover, the industry’s horse left the barn long ago. We, and other rail Jabor organizations,
have appeared repeatedly before this Subcommittee and other committees and subcommitiees to
inform Congress and the public of the dangers posed by non-signaled *dark territory,” which
comprises about 40% of the route miles in the nation. The NTSB has repeatedly urged that
raifroads install switch position detectors in dark territory, following horrific accidents that
claimed many lives, caused mass numbers of injuries, and led to hundreds of billions of dollars
in economic loss. Such technology has been affordable and available off the shelf for many
years, but the railroads in Jarge part sat on their hands because there was no statutory
requirement for them to address this hazard ... now there is one.

And while the industry’s business case may be appealing to some, my support for the statutory
PTC requirements and the FRA’s final rule implementing those requirements is of a much more
personal nature. If you go to the BLET website and click on the link to our Memorial Page you
will find the names of 70 of our members who were killed in the line of duty over the past 19%
years. Nearly 50 of those deaths would have been prevented by PTC. In February of 2008, the
Department of Transportation revised its guidance memorandum — entitled “Treatment of Value
of Life and Injuries in Preparing Economic Evaluations” — to increase its “best present estimate
of the economic value of preventing a human fatality” to $5.8 million, or nearly $300 million at
current value for the PTC-preventable deaths listed oo our website. To me, there is no such thing
as federal regulatory overreach when it comes to halting the needless slaughter of our members.

I also want 1o take this opportunity to bring to the Subcommittee’s attention several other issues
of vital interest to our members and all railroad workers as implementation of the RSIA
continues. In these matters, too, the carriers are crying “overreach,” when in actuality they seek
do to nothing less than thwart the will of Congress.
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First and foremost for operating employees is, of course, the hours of service changes contained
in the RSIA. It was the intent of Congress — in revising the century-old hours of service laws
—- to truly address fatigue in the railroad industry. In our organization’s testimony to this
Subcommittee on several occasions, we outlined some ways this could be accomplished.
Unfortunately, many of these were either excluded from the final bill or became convoluted
during the implementation process. Several of our proposals were adopted by this body, but
were watered down in conference committee with the Senate. Consequently, fatigue in the
industry has not been alleviated by the legislation and, in fact, our members report that the
problem has actually gotten worse in some respects since implementation.

As I have travelled around the country over the past two and a half years listening to our
members, certain aspects of the hours of service changes have been their number one complaint
to me. BLET members tell me — and all my fellow BLET leaders — that the legislation has in
many instances done the exact opposite of Congress’s intent; it has increased levels of fatigue.
We believe that the legislation has fallen short of its goals because the changes that were made in
2008 focused on slowing the frequency with which train employees worked, along with adding
caps for work hours and excess limbo time, rather than being based on specific scientific
principles and ernpirical data.

We have heard countiess reports of BLET and UTU members being deliberately stranded at their
away from home terminals for artificial reasons and inflated periods of time in order to reset their
“start” clock, so that the railroad does not have to provide them with the extended 48-hour rest
period at home. This is exacerbated by the requirement that ten hours” undisturbed time off duty,
extended by the amount of any excess limbo time, is required at the away-from-home terminal.
The manipulation of on-duty times at away-from-home terminals prevents our members from
getting true, restorative rest and spending time with their families, and we believe this is directly
contrary to what Congress intended in the legislation. While these abuses and manipulations do
not occur in every terminal of every railroad, we believe they are prevalent enough to warrant
changes in the law.

From the time of our founding nearly 150 years ago, we have made the safety of our members a
top priority, and proactively addressing fatigue remains a core item on our safety agenda. To
that end, the BLET and the UTU have worked together to craft technical corrections to the hours
of service portion of the RSIA, the purpose of which is to correct some unintended consequences
of the implementation of the legisiation. For example, a statutory off-duty period at the away-
from-home terminal of eight hours’ uninterrupted, extended by the amount of any excess limbo
time, is sufficient and will reduce the incentive for railroads fo artificially extend off-duty period
in order to reset someone’s “start” clock. it also was something that the AAR, the BLET and the
UTU had agreed upon prior to Chatsworth.

Labor believes, and the records of this Subcommittee will show, that Congress intended to
provide a predictable and defined work/rest period in the RSIA, and to this end our technical
corrections are based on sound scientific evidence and simple common sense. They focus on the
fatigue that is inherent in unscheduled operations, because the manipulation of off-duty periods
at away-from-home terminals is undoing much of what you tried to accomplish. As we have
said on numerous occasions, fatigue in unscheduled service is easily managed by (1) requiring a
10-hour call prior to work, instead of requiring 10 undisturbed hours off following a work
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assignment, and (2) requiring that crews who outlaw be physically relieved from their trains no
later than the expiration of the twelfth hour.

A 10-hour call would provide the ten hours of undisturbed rest immediately prior to performing
covered service. It would eliminate nearly alj of the uncertainty faced by our members who
work in unassigned service. They would know 10 hours prior to going to work — instead of the
one and a half to two hours currently standard in the industry — that they are, in fact, going to
work that day. The thousands of BLET members I’ ve discussed hours of service with over the
past few years all tell us this would be the best solution to fatigue, because it’s based on simple
common sense. The fact of the matter is that the current system of providing 10 hours’
undisturbed time off duty following a work tour is not mitigating fatigue because line-up
information has not improved one iota, and our members remained deprived of sufficient reliable
information on when to schedule sleep during off-duty periods so they are optimally rested when
they return to work.

Regarding limbo time, I would be remiss if [ didn’t express our appreciation for the excess limbo
time caps that were imposed in the RSIA. While the number of complaints we receive on this
subject has declined significantly, problems continue. For example, we recently received the
2010 data from one of the Class | operating divisions that was the focus of our 2007 testimony
before this Subcommittee. More than a year after the RSIA took effect this division still was
experiencing an average of six crews working duty tours longer than thirteen hours every week.
Further, our members report that there continue to be significant problems, particularly with the
enormous gray area carved out by 49 U.S.C. § 21103(c)(2)F), which exempts from the cap
counting any excess limbo time associated with “a delay resulting from a cause unknown and
unforeseeable to a railroad carrier or its officer or agent in charge of the employee when the
employee left a terminal.” We believe, again, that the cleanest and most direct method of
controlling excess limbo time is to require that an outlawed crew be physically relieved from
their train prior to the expiration of the twelfth hour.

Now, 1 have no doubt that Mr. Hamberger will tell you — just as he has told us and the UTU
during our discussions on this subject over the years —that a 10-hour call and getting crews off’
trains by the end of the twelfth hour would create infractable scheduling issues for the railroads.
1 do not accept the word “can’t™ in this situation. On the two largest U.S. subsidiaries of
Canadian National Railway — the former lllinois Central and the former Grand Trunk Western
— the overwhelming majority of train employees either work jobs with a fixed starting time or
are on-call for a narrow, four-hour window. This work schedule, alone, has qualified these two
railroads for waiver relief from the “6&48” requirement of the Act. Based on these facts, it
seems to me that the problem with the other railroads is not that they “can’t” adopt these fatigue
countermeasures ... it’s that they “won’t” do so. Therefore, to truly clamp down on fatigue in
unassigned service, it is up to Congress to provide the predictable and defined work/rest
schedules that the industry continues to refuse to provide.

Speaking of defined worl/rest schedules, tremendous success has been achieved by the
stakeholders involved in developing regulations to govern passenger and commuter hours of
service. The scientific evidence that formed the basis for the passenger/commuter hours of
service regulations — based on the actual work schedules of that segment of the industry —
showed a much lower potential for fatigue in scheduled service because of the certainty of
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knowing when one is required to report for work. These scientific studies also led to the
development of a “toolbox” of fatigue countermeasures to further manage the problem. Asa
result, the passenger/commuter hours of service regulations will be far more effective in
mitigating fatigue and far less stringent than the statutory provisions governing freight service.

Paralle! to this development, and consistent with the latitude provided in the RSIA, the FRA has
granted limited waivers to freight railroads for relief from some of the stricter requirements of
the law for scheduled freight assignments — such as yard switching assignments -— that do not
work into the overnight period. We would urge Congress to amend the hours of service laws to
provide that freight assignments with fixed and advertised on-duty times would be subject to the
passenger/commuter hours of service regulations. There are three sound reasons why this
amendment would be appropriate at this time.

First, we now have a well-developed body of data and evidence — the validity of which is
accepted by management, labor, and the FRA — showing a path to appropriate fatigue
management for jobs with assigned starting times. Second, a strong economic incentive would
be created for freight railroads to better manage their operations by accessing potential increased
productivity that could flow from applying these regulations to assigned freight service. And,
third, there are far better uses of FRA s limited resources than to conform hours of service for
regular freight assignments to the passenger/commuter regulations on a case-by-case basis via
the slow, temporary and expensive waiver process.

Before closing, | want to briefly touch on three other issues where the railroads are crying
“federal regulatory overreach” in an effort to neuter statutory mandates that you have required.
Section 405 of the RSIA authorized studies of the locomotive cab environment, and empowered
FRA to regulate based upon its findings. As part of an ongoing revision of locomotive safety
standards, FRA is considering establishing an upper temperature limit in locomotive cabs, which
comes some 109 years after Willis Carrier invented the modern air conditioning system and 72
years after Packard first installed an air conditioner in an automobile. I am not going to gel into
the volumes of data establishing the safety risks posed by excessive workplace heat, but I do
want you to know that the carriers continue to resist movement on this important health and
safety issue.

Our second issue is related to the first, because in hot weather operating crews in locomotive
cabs without functioning air conditioning are forced to open doors and windows to release
captured heat from the operating environment. When a crew chooses physical comfort in this
way, their security and the security of the train is placed at risk, because there currently is no
federal requirement that locomotive cabs be secure from invasion by unauthorized persons. In
two security surveys, conducted five years apart by the Teamsters Rail Conference, we
documented that fewer than half of respondents, all of whom work for Class I railroads, could
secure their jocomotive cab.

Last June a CSX conductor was murdered during a locomotive cab invasion and robbery, during
which the engineer was shot and wounded. Shortly thereafier I wrote to the Federal Railroad
Administrator, requesting that FRA promulgate rules addressing the security of the locomotive
operating compartinent. After a meeting with Administraior Szabo and his staff in October, FRA
also added this issue to the locomotive safety standards ralemaking, which we greatly appreciate.
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I also want to update you briefly on an issue of critical concern for our Brothers and Sisters in
our Rail Conference affiliate, the Brotherhood of Maintenance of Way Employes Division. As
you may recall, we requested that Congress prohibit the continued housing of maintenance of
way workers in camp cars, a contemptible practice that has been abandoned by ajl but one major
railroad. The RSIA stopped short of outright abolition, but increased regulatory oversight of this
barbaric practice. FRA has an ongoing rulemaking on this subject, but you should know that the
single bad actor who refuses to provide 20th Century conditions for its workers has been waging
a war against your statute, claiming that the Jaw doesn’t limit where camp cars may be placed.
But the struggle continues.

Before closing, I want to take the opportunity to raise another issue that the BLET — and, in
fact, all of rail labor — feels very strongly about ... and that is Amtrak. For the past 40 years,
Amtrak has done a remarkable job efficiently moving our nation’s intercity and commuter rail
passengers, and keeping the public safe and secure, even though they’ve only been appropriated
enough money to fail. Indeed, setting ridership records has become an annual event for Amtrak,
and should be a cause for all of us to celebrate. In our view, Amtrak is synonymous with high
speed rail in this country, and should be treated as such as federal programs for high speed rail
systems continue to be developed. 1 also urge, in the strongest terms, that Amtrak be authorized
appropriate and full levels of funding in any legislation that comes out of this cornmittee.

Chairman Shuster and Ranking Member Brown, [ appreciate the opportunity to address you
today. Working together with this Subcommittee and the full Committee over the years, much
has been accomplished to enhance rail safety, and I look forward to working with you to makeé
appropriate adjustments in this term. Thank you for allowing me to speak, and I will be happy to
answer any questions the Subcommittee may have.
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The Honorable Corinne Brown, Ranking Member

United States Ilouse of Representatives

Transportation and Infrastructure Commitiee

Subcommiittee on Railroads, Pipclines, and Hazardous Materials
2165 Rayburn House Ottice Building

Washington, D.C. 20515

Re:  March 17, 2011 Subcommittee Hearing
Dear Ranking Member Brown:

This responds to your Questions for the Record in the above-referenced hearing, which was titled
“tederal Regulatory Overrcach in the Railroad Industry: Implementing the Rail Safety Im-
provement Act.” For ease of review, T will restate each question, and will follow with my re-
sponse.

1. The hours of service changes in the 2008 law were designed to provide
workers with more rest to rcduee fatigue on the jobh. Do vou think this
has been achieved? If not, why not and what further changes would you
suggest?

In the 2% years since enactment of the Rail Safety [mprovement Act of 2008 (RSIA) we see both
reason for cautious optimism and, unfortunately, somce troubling trends concerning on-the-job
fatigue for certain train employees. On the positive side, the number of complaints we reccive
ahout train employecs being contacted during their off-duty time — thereby having their rest in-
terrupted — has declined significantly. Also, it appears that some of the worst of the abuses as-
sociated with excess limbo time have been curbed, although occurrences of railroads leaving
crews on their trains beyond the 12" hour remain far too frequent and provide a basis for mani-
pulating the law. Morcover, groundbreaking progress has been made by the Railroad Safety Ad-
visory Committee (RSAC) of the Federal Railroad Administation (FRA) in developing
regulations that will govern passenger rail and commuter rail service beginning later this year.
The scientific research undertaken in the process of developing these regulations provides a cor-
nerstope for fatigue management that will serve the industry well for years to come.

At the same time, though, it is now clear that the fatigue management goal set by Congress will

pot be achieved (or train employees working in unassigned freight service, Three primary fac
tors contribute to this failure. First, railroads are regularly manipulating on-duty times at away-

A Division of the Rail Conference—International Brotherhood of Teamsters
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from-home terminals in order to avoid their 49 U.S.C. § 21103(a)(4) obligation to provide ex-
tended time off duty at the home terminal after a train employee has initiated an on-duty period
for six or seven consecutive days. Train employees frequently have their on-duty time defurred
for numerous hours at the away-from-home terminal for no purpose other than to artificially
create a calendar day during which they do not initiate an on-duty period. While not every rail-
road engages in such manipulation at every away-from-home terminal, this issue is responsible
for more complaints by BLET members than any other aspect of RSIA hours ol service tmple-
mentation. This is an unintended consequence of the RSIA that, in hindsight, should have been
entirely foreseeable. Further, no railroad has tuken a significant step either to provide better in-
formation by which off-duty train employees can reasonably calculate when their next duty tour
will begin and, therefore, regulate their sleep so they may be optimally rested when they next go
to work. And, finally, railroads continue to enforce unilaterally imposed “availability™ policies
in arbitrary ways that are diametrically oppusite from sound fatiguc management. Our solutions
to these problems are listed within the below text,

2. In your view, what changes, if any, do you think should be made to the
hours of service requirements yet stil ensure they act to increase railread
safety?

We believe the cornerstone for refining the hours of service laws to fully realive the potential
contained in the RSIA is an acknowledgement that the challenges of fatigue mitigation are fun-
damentally different for train cmployces who work 4 set schedule than for those who work on
call in unassigned service. The research undertaken as part of the rulemaking for the intereity
passenger / commuter rail hours of service regulation establishes beyond any reasonablc doubt
that the risk of fatigue is substantially less for train employees who work assignments with fixed
reporting times as compared to those who work on call. As a result, the mtercity passenger /
commuter rail hours of service regulation is far less stringent, much more {lexible, and demon-
strably more cost-effective and productivity-friendly than the statutory provisions governing
freight employees. Moreover, several of the waivers granted by FRA relaxing the “6&48” re-
quirement — pursuant to its 49 U.S.C. § 21103(a)(4) authority — arc targoled for freight as-
signments that cither have fixed reporting times or are unassigned positions called in a very
narrow window of time. Thus, our first suggestion is that the hours of service laws should be
amended to provide that train employces in freight service who work positions with fixed report-
ing times are subject to the intercity passenger / commuter rail howrs of service regulation.
Doing so would provide several benefits for all stakeholders. First, the provisions governing the
railroads regarding thosc employces would be less stringent than at the current time. [Further,
there would be an increase in work opportunities for those employees with coneurrent productiv-
ity gains for the railroads. Finally, recourse to the slow and costly waiver process would no
longer be required as to these assignments, saving time and money for railroads, unions, and the
FRA.

While this change is easy to accomplish and implement, the next step poses much more of a
challenge. Armed with the data from the intereity passenger / commuter hours of service rule-
making that establishes what common sense tells us — that fatigue mitigation and control in-
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creasc cxponentially with the knowledge of when one will next go to work — the task is to con-
sider what steps can be taken structurally to reduce fatigue for those working in non-scheduled
service. At the present time, the law requires only that a train employee in freight service have at
least ten (10) consecutive hours off duty, without being disturbed by the railroad, within the 24-
hour period prior to going on duty. Current operaling practices provide such employees with be-
tween ninety (90) minutes and two (2) hours’ advance notice to report to work. Employees
working in this way simply cannot schedule their sleep and rest in a way that optimizes their
alertness when they begin work. If that 10-hour undisturbexd time off duty requirement is moved
from the entirety of the 24 hours prior W going on duty (o the 10 hours prior to that time — 4
concept we refer to as the *10-hour calf” - fatigue levels for these employees will plummet to
near the levels for scheduled employees because the employee will receive notice to report to
work longer than one sleep eyele prior to their on-duty time. For these reasons, our second sug-
gestion is that Congress mandate a 10-hour call for all train employees working in non-schexduled
service.

The industry continues to vigorously resist this proposal, claiming that it is impossible (0 man-
age because of the uncertainty of ifs train operations, and that employees cannot be provided
with reliable advance information when they may be required to go to work for this same reason.
Both the industry’s history and contemporary developments exposc the falsity of this claim.

Several years ago the BLET participated in a symposium titled “Fatigue Countermeasures in the
Transportation Industry,” which was sponsored by the National Center tor Intermodal Transpor-
tation at the University of Denver. Part of our presentation was an analysis of Employee Timet-
able No. 9 for the Pennsylvania Railroad’s Philadelphia Terminal Division, which went into
effect in the spring of 1955, This division was small, with main tracks that ran 14.3 miles
northward, 21.3 miles westward, and 6.3 miles soutbhward from Philadelphia. Total main line
trackage for the entire division was 41.9 miles, and there were a number of branches and exten-
sions, about half of which provided alternatc commuter rail routcs into and around 30" Street
Station. Passcnger service was a mix of intereity passenger and conumater rail traing. Some 500
different train symbols operated in a typical week, with over 3,500 total trains, Two facts stand
out to this day: (1) the timetable contained the same number of scheduled freight train symbols
as intereity passenger train symbols (69); and (2) nearly 425 of the 3,500~ scheduled traing were
freight trains, comprising almost 12% of the total. There were neither computers nor GPS more
than a half century ago. “Just-in-time” manufacturing delivery demands hadn’t been conceived.
Many aspects of railroad operations were still in the “pencil and paper” age, although most of the
division was equipped with an automatic block signal system. Yet, during thal relative technolo-
gical Stone Age, the PRR did - on the busiest passenger rail corridor in the nation — what
many say is impossible today.

Late last month, BNSF Railway proudly promoted new “smart phone” applications, which are
available at no cost for Blackberry, iPhone, Droid, and Windows 7 phones. These applications,
according to the ratlroad, allow customers to “track their shipment while it is on the BNSF net-
work,” and coal customers to track “entire trains by a specific mine or utility location.” See
http://www.bnsf.com/media/news-releases/201 1/march/2011-03-30a.html.  Therefore, it is far
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beyond incredible for the largest railroads in the nation, cach carning multi-billion dollar net
profits, 1o expect anyone to seriously believe that they are incapable of providing their train em-
ployees with consistent, rcliable information regarding when they will next work, so they may
report rested, refreshed, and optimally alert. We believe it is time for the Congress to force them
o do so by enacting the 10-hour call into law for non-scheduled train employees.

Recalibrating the approach to fatiguc, by moving beyond the arbitrary and irrelevant distinction
between freight and passenger service, to the core causcs of fatigue associated with unscheduled
freight scrvice also would enable the Congress to correct those aspects of the RSIA-mandated
changes to the law that have not produced the desired result. As [ stated in my testimony, and
reiterated above, the requirement that train cmployees who initiate an on-duty period for six (6)
consceutive days must be off duty for at least 48 houwrs at their home terminal’ — during which
time they cannot perform any service for any railroad ~— was enacted with the bust of intentions.
However, two problems are now clearly identifiable from this “one-size-fits-all” approach. One
is that the requirement is arbitrary, to the extent that it is based on a calendar, rather one’s own
requirements.  Thus, there are train employees - including, for example, those working in un-
scheduled service that consists of short runs made during daylight hours - who arc withheld
from work for an extended period ol time when they are not fatigued. The other is that railroads
routinely defer on-duty times for train employees at their away-from-home terminal by several
hours so that a calendar day passes without the initiation of an on-duty period. This effectively
“resets the start clock” so the railroad can avoid its obligation to provide extended rest at home.
While it is true that not every railroad manipulates the law in this way at every location, it is un-
deniablc that this loophole is being used to deny extended rest at home (o train employees who
are genuinely fatigued. Our third proposal is that Congress reduce the statutory otf-duty period
at the away-from-home terminal from ten (10) hours back to eight (8) hours, which will make it
harder for such manipulation to occur. As I indicated in my testimony, prior to the 2008 Chats-
worth aceident the BLET, the United Transportation Union and the Assecialion of American
Railroads all agreed to pursue such an amendment.

Another way for railroads to manipulate the law to deny train employecs extended rest at their
home terminals is to simply delay relieving them from their trains when they “outlaw™ on the
line of road. The cap on excess limbo time contained in the RSIA has produced a noticeable de-
crease in the number of occasions of crews being left stranded on their traing for inordinate and
unconscionable periods of time, which has benefited our members. However, there continues to
be an incentive for railroads to delay petting outlawed crews off their trains in order to slow

' There are two cxceptions to this general requirement. One is when the completion of the sixth

on-duly period is at an away-from-home terminal, in which case the employee may work hack bome on
the seventh day, but then must be off duty for at least 72 hours at their home lenninal, during which time
they cannot perform any service for any railroad. The other is when an employee is working service go-
verned by cither a FRA-approved pilot program for an alternate hours ol service regime pursuant to 49
U.S.C. § 21108, or a FRA-granted waiver based on a collective bargaining agreemont. See 49 U.S.C.
§ 21103(a)(4).
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work rotation as a means to reset the “start clock™ and avoid their obligation to provided ex-
tended rest at the home terminal, particularly later in the month, when the time nears thal the
excess limbo time is set back (o zero. The unly reliable way to end this form of manipulation is
to amend the hours of service laws to make it unlawtul for a railroad to leave a crew on its train
beyond the cxpiration of the twelfth hour, except in cases of bona fide emergency such as road
closure that makes the train inaccessible for relief purposes. This is our fourth suggestion to re-
fine the law so that the intent of Congress is (ulfilled.

More than sufficient scicntific knowledge about fatigue and fatigue management exists to ad-
dress the problem more vigorously than it has been to this point. Since enactment of the RSIA, a
significant body of railroad-specific data have been gathered and analyzed, and the results of
those analyses arc being enacted as regulation for intercity passenger and commuter rail train
employees. The only thing that is lacking is the will to take serious steps on the part of freight
rail carriers. The development of the intercity passenper / commuter rail regulation shows a ben-
cfit to employer and employee alike, and we strongly believe it is time for the Congress to direct
the freight railroads to develop the willpower to act, which they have avoided for far too long.

3. The railroads maintain that the henefits of the emergency escape breath-
ing apparatus are “questionable at best.” What bencfits will respiratory
protection hring to rail workers?

My response to the carriers’ claim that the benefits of the emergency escape breathing apparatus
requirement are “questionable at best” can he summed up in two words — Chris Seeling. Mr.
Seeling, who was the Secretary-Treasurer of BLET Division 83, was just 28 years old when his
tife was needlessly snuffed out on January 6, 2003, following a collision and derailment in Gra-
niteville, South Carolina. The accident was accompanied by a release of chorine contained in
rail cars that had been struck, and Chris was one of cight fatalitics who were overcome by the
toxic cloud produced by the colliston and derailment. What distinguishes his death from the oth-
ers is the fact that he was forced to cvacuate his locomotive cab without the benefit of an emer-
gency escape breathing apparatus, and perigshed before he could pet to a safe place.

Had Mr. Seeling been provided with what now is required by law, he could tell you in his own
words the true value of this important piece ol personal protective cquipment. Just because his
voice has been stilled, however, we cannot ignore his message, regardicss of what the railroads
arguc. The railroad industry has been one of the most hazardous of all industries since its incep-
tion. Increasing amounts of the most harardous materials are shifting to rail due to the deteriora-
tion of the interstate highway system, and those shipments will be concentrated over fewer routes
hecause of Positive Train Control requirements, thereby substantially raising the risk for railroad
workers on thosce routes. It 1s reprehensible that, after nearly two centuries, railroads continue to
argue that they should be free from any obligation to vnsure the safety of their workers. While
major railroad accidents are relatively rare, each has the potential to be catastrophic, as the Gra-
niteville tragedy proved. America’s rail safety laws and regulations have come at a cost of liter-
ally tens of thousands of lives and hundreds of thousands of limbs. We have devoted substantial
resources to addressing how emergency escape breathing apparatus should be provided to rail-
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road workers, and the current law and proposed regulation provide a reasonable balance of com-
peting safety and financial interests. For the Congress to reverse course on this issuc now would
be tantamount to saying that railroad industry mega-profits are more important than the lives of
ratlroad workers exposed to poisonous and toxiv releases.

Once again, please accept my most sincere thanks for allowing the Brotherhood of T.ocomotive
Engineers and Trainmen to participatce in the hearing, and our gratitude for your tireless efforts
on behalf of railroad workers and their safety.

lly submitteds

Rl

K ¥
National President

ce Erin Solla, Staff Assistant, Subcommittee on Railroads, Pipelines, and lazardous Mate-
rials {via clectronic mail)
¥. N. Simpson, BMWED President
W, D. Pickett, BRS President
M. B. Futhey, Jr., UTU International President
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STATEMENT OF MACKENZIE SOUSER
My Dad, Doyle Souser, an executive al a manufacturing company, left work on

the afternoon of Friday, September 12, 2008 and boarded the Metrolink 111 train to come

home. He usuaily tock the later train but was coming home early to cook a barbeque tri-
tip dinner for a struggling family in our community. 1 was really excited because my 13"
birthday party was scheduled for the next day, Saturday. My Dad always helped with all
of the details for family events. Earlier in the week, my Dad and I painted the necklaces I
was going to be giving to my guests as party favers. After dinner on Friday, we were

going to finish the rest of the preparations for my party.

Instead, on that Friday afternoon, my Dad’s train, which was filled with
passengers, collided head-on at full speed with a freight train on a bend in Chatsworth in
Los Angeles County. The 80 mile per hour force of the crash caused the Metrolink
locomotive to completely enter the first passenger car and ignite in flames. Twenty-four
hours later, we learned that my Dad was riding in the front of the first car and was one of
the 24 passengers killed. The Chatsworth Metrolink collision was the worst ever in
California’s history. In addition to all of the people who died, more than 150 others were

injured, many seriously and permanently.

The survivors of the crash — those who were injured as well as those of those of us
who are trying to make it through each day without someone we depended on — do not
refer to this event an accident. It really was not just an accident. According to the
National Transportation Safety Board, the collision was caused when the engineer of the
Metrolink train, Robert Sanchez, ran through a red signal while using his personal cell
phone to send text messages. The NTSR also determined that the engineer, an employee
of Veolia Transportation, sent and received 43 text messages and made three phone calls
while on duty on the day of the crash. Two days before the collision, the Veolia engineer
sent or received 125 messages during the time he was responsible for operating the train.

He would regularly send and receive an average of 180 text messages each day.
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Many of the text messages the engineer typed were sent to teenage boys he was
communicating with. The engineer had recently invited a teenager for a ride-along in the
cabin with him and allowed him have contact with the controls. The engineer had beeﬁ
planning on letting the same teenager actually drive the train on the evening of the

collision.

Within minutes and a few text messages, my life was changed, my family’s life
was changed, and over 150 other families’ lives were drastically changed by this
avoidable disaster. I am telling you this because I would never want anyone to go
through such a traumatic loss as I have for the past 2 ¥ years. I am simply not a normal
teenager anymore without my Dad. The best part of every day was when my Dad came
home from work and our family had dinner tog_elher. I struggle every day with the fact
that my Dad, who was the sole breadwinner for our family, isn’t coming home from work

ever again.

My Dad was my best friend and a strong Christian influence who was helping me
become a lovely young lady inside and out. I miss spending time with him talking about
cars, watching cooking shows on TV, going to movies, playing in our backyard, and
discussing school and many other things. 1 miss joining him at work for “father-daughter
day” which he would let me do when I wanted to spend the day with him. I remember
observing the great relationship my Mom and Dad had—a wonderful example of a
beautiful marriage. T hope someday to find a husband that will treat me like my Dad

treated my Mom. My loss is not only physical, but also emotional.

My Dad was also my brother Zach’s best friend. [t is so hard to watch vmy brother
trying to grow up without his best buddy and male role medel. Others my age get to
worry about normal teenage concerns, while 1 worry about our Mom, our family’s
finances and future and how my brother and 1 will be able to go to college. [ worry about
what we would do if someone broke into our home during the night or if there was a fire.
It is hard knowing that my Dad will not be here to walk my older sister Kelsey or me
down the aisle on our wedding days. It is hard knowing that he will never be here for us

again.
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As a teenager 1 am very familiar with the popularity of text messaging. But every
teenager I meet knows that driving and texting do not mix! My Mom and 1 relied on the
pilot of the plane that brought us here today to do his job very carefully. In the same
way, my Dad and all of the other passengers relied on the Veolia engineer to pay
attention to the signals and drive the train according to all of the important safety rules.
Those rules said NO cell phones and NO unauthorized people in the driver’s seat. The
engineer’s supervisors knew that he was using his cell phone while on duty. It is so hard
for me to understand why they did not immediately investigate and put a stop to this. We
learned that the engineer had been reprimanded recently before the collision, but then we
learned that what he got in trouble for bad nothing to do with text messaging or allowing
kids to ride with him. It had to do with not bringing a train into one of the stations on
time. This means the company was concerned about protits and not about major safety

issues and the hundreds and hundreds of safety violations that were going on.

The truth is that the engineer’s company took such a big gamble with my Dad’s
‘and all of the other passengers’ Jives. This was wrong. It is also wrong that in these
unbelievable circumstances, Veolia is relying on the federal] law that limits how much it
has to reimburse all of the survivors for their injuries. My Dad always taught me to
accept full responsibility in any circumstances where [ ever hurt someone. He never said
“Well, Mackenzie, just try to make things 30% or 50% better.” My Dad knew that being
100% responsible was not only fair to the person that T hurt. He also knew that if I had to
be fully responsible for any harm [ caused I would be more careful about my actions in

the future.

My family is 50 grateful to Congressman Gallegly for trying to fix this problem
with legislation that would increase the damages cap. Congressman Gallegly has
provided several opportunities for the survivors to meet one another, share our stories and
suffering and honor our loved ones. 1 got to hear the story of the boy and his Mom who
were on the train with their Dad and experienced the horror of watching him die before
their eyes. | got to spend an evening with the family of Walt Fuller, another amazing
Dad and husband that was killed. He was an FAA air traffic controller who always put
safety first and had recently disciplined someone for text messaging. 1 got to meet Cheryl

Santor whose head was split operr snd had to be sewn and stapled back together. She
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needs a surgery for the injury to her back that is interfering with her ability to walk and
another surgery for her damaged neck. I got to meet the family of Rachel Mofya, a
foreign exchange student whose skull was cracked and body was burnt in the fire.
Doctors had to remove part of her brain. Her dreams of attending the medical school
where she was accepted are gone. Another future medical student who had the highest
SAT score in the history of his high school and scored in the top 1% of his medical
school entrance exam did not survive the crash. I got to meet Curtis Whitney who is 25
and now has screws and hardware all through his back and will need more operations to
be able to just function. I got to meet Mike Kloster who has already had 5 major
surgeries and now has diabetes because the doctors had to remove his pancreas, There
are many, many more stories like theirs and like mine. Just like me and my brother and
sister worry about how my Mom is going to be able to pay for our college, the other
survivors worry about how will they pay all the bills from all the time they could not
work, and how will they be able to afford the medical care they need for the rest of their

lives.

My family will appear before the Judge soon and tell him about all of our losses.
We have been trying to make it for 2 ¥ years without my Dad’s support and we have a
long road ahead. If there is no change in the law or Veolia does not offer additional
funds, the Judge will have to determine some fair way to reduce each award so

everyone’s case fits inside the limit. I can only imagine how difficult this will be.

I am so glad that new technology will be in place in 2015 that will make it
impossible for a horrible collision like this to ever take anyone else’s Dad away at
thirteen. In the meantime, thank you for doing anything you can te hold those who refuse
to follow or enforce important railroad safety rules one hundred percent responsible for
the harm that they may cause. Thank you for helping us honor my Dad, Dovle Souser,

and all of the others whose lives were taken or forever damaged by this tragedy.
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Chairmen Mica and Shuster, Vice Chairman Reed, Ranking Members Rahall and
Brown, and other Members of the Committee and Subcommittee, I am very pleased to be
here today, on behalf of Secretary of Transportation LaHood and Administrator Szabo of
the Federal Railroad Administration (FRA), to discuss FRA’s role in carrying out the Rail
Safety Improvement Act of 2008 (RSIA), especially the provisions in that Act regarding
positive train control (PTC) and hours of service. My prepared testimony for this hearing
is intended to supplement and update the written information on FRA’s work to
effectuate RSTA that the agency has supplied to Congress previously.

As background for the discussion of FRA’s implementation of RSIA, I would like
to report that the railroad industry’s safety record is very positive for calendar year 2010,
the last complete year for which preliminary data are available. The industry achieved
all-time lows in two important indices of railroad safety: in the accident/incident rate per
million train-miles and in the train accident rate per million train-miles. FRA is
encouraged by the results, but will continue to work with mdustry to lower the rate and
severity of railroad accidents.

Through delegations from the Secretary of Transportation (Secretary), the Federal
railroad safety laws provide FRA with very broad authority over every aspect of railroad
safety. In exercising that authority, the agency has issued and enforces a wide range of
rail safety regulations and orders. FRA currently has active rulemaking projects on a
number of important safety topics; some of those rulemakings pursuant to RSIA will be
described later in this testimony. FRA also enforces the Federal railroad safety statutes
as well as the Hazardous Materials Regulations, promulgated by the Deparunent of
Transportation’s (DOT) Pipeline and Hazardous Materials Safety Administration, as they
pertain to rail transportation. Please see FRA’s Web site (http://www. fra.dot.gov) for
additional background.

-]
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I Overview of RSIA Rulemakings and Other RSIA Projects in General

RSIA mandates that the Secretary produce more than 40 final rules, gnidance
documents, mode! State laws, studies, and reports, including 3 types of annual reports
and hundreds of periodic audits of railroads’ reports of crossing accidents. The Secretary
has delegated this responsibility to FRA. Roughly 36 of the mandated projects are to
produce single deliverables, as opposed to periodic deliverables. So far, FRA has
essentially completed' 12 of the roughly 36 projects involving single deliverables and 4
of the 5 annual reports required so far by the 3 annual-reporting mandates. The agency
has also completed the first set of the RSIA-mandated periodic audits of railroads”
compliance with their duty to report grade crossing collisions and fatalities, with respect
to the eight Class I railroads, and has set up a system to handle the first set of RSIA-
mandated periodic audits of hundreds of other railroads.

Besides final amendments to the hours of service recordkeeping regulations,
mterim guidance on the hours of service statutory amendments, and final rules on PTC,
all of which will be discussed later, FRA has issued the following: (1) bridge safety
standards; (2) regulations requiring the ten States that have had the most highway-rail
grade crossing accidents during calendar years 2006-2008 to file State-specific action
plans to improve grade crossing safety for FRA approval; and (3) most recently, a model
State law on sight obstructions at passively signed highway-rail grade crossings.
Moreover, FRA has made a great deal of progress on a number of other RSIA-mandated
projects. For example, just last month, FRA submitted a dratt of the other RSIA-
mandated model law, which concerns motorists” violation of warning signals grade
crossings, to various organizations with a request for their comments. FRA has also
published an advance notice of proposed rulemaking on the safety risk reduction program
and five notices of proposed rulemaking (NPRM)--on concrete crossties, emergency
escape breathing apparatus, conductor certification, camp cars used as sleeping quarters,
and systems for telephonic notification of unsafe conditions at grade crossings. Further,
in 2008 and 2009, FRA completed two final rules that were necessitated by RSIA even
though not explicitly mandated by it. The first of these final rules revised the provisions
on civil penalties in all of the safety rules to reflect the higher ordinary maximum and
aggravated maximum penalty per violation. The other final rule amended FRA’s rules of
practice to provide for temporary waiver of safety rules on an emergency basis and
revised FRA’s enforcement procedures to provide for disqualification of railroad
employees from safety-sensitive service based on violations of the hazardous materials
laws.

In terms of RSIA-mandated single (as opposed to periodic) reports or studies,
FRA has completed five and partially completed a sixth. First, FRA has submitted a

' That is, the projects are completed apart from litigation in the case of the January 135, 2010, final
rule and September 27, 2010, final rule amendiments on PTC.
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long-term strategy for improving rail safety, with annual plans for the five fiscal years
involved. Second, FRA has provided a report to Congress on whether diesel-electric
locomotives operated by tourist, excursion, or museum railroads should be subject to less
frequent inspections; the report did not support relaxing the requirement. Third, FRA has
posted on its Web site its evaluation of current laws on trespass, vandalism, and violation
of crossing warning devices. Fourth, after consultation with several other Federal
agencies, FRA completed a report to Congress on the exposure of railroad employees to
radiation, which it submitted by letter dated January 27, 2011. Fifth, the Secretary
submitted a report to Congress on station platform gaps by letter dated January 10, 2011.
Finally, FRA has also submitted a report to Congress on the use of personal electronic
devices by locomotive engineers, conductors, trainmen, and other railroad operating
employees; this initial report will be supplemented by a report dealing with other types of
safety-related employees, such as maintenance-of-way employees.

On February 23 of this year, FRA entered into a contract with a law firm to carry
out the mandated study on whether barring discovery of certain documents related to
safety risk reduction programs would be in the public interest; the contract provides that
the study is to be completed within six months. FRA has also made progress on a
number of other RSIA-mandated reports, including those on (1) the effect of repeal of
“the Conrail exemption,” {2) recommendations for assistance to families of those affected
by passenger rail accidents, (3) the adequacy of transportation of domestically produced
renewable fuels, and (4) track-inspection intervals.

In terms of RSIA-mandated, periodic reports, FRA has provided two RSIA-
mandated annual reports to Congress that list all unmet rail safety statutory mandates and
open rail safety recommendations from the DOT Inspector General and the National
Transportation Safety Board and summarize FRA’s responsive action. The latest report
that has been submitted to Congress is current through December 30, 2009. A draft of
the third such annual report is in clearance in the Executive Branch. Finally, FRA has
posted on its Web site its first two annual enforcement reports under RSIA (an expanded
version of FRA’s traditional report on civil penalty cases closed), which provide specific
analyses of civil penalty assessments and settlements as well as information on other
types of enforcement actions, the activities of the Locomotive Engineer Review Board,
and the results of FRA safety inspections.

1L Four RSIA-Based Projects Involving Hours of Service

On May 27, 2009, less than eight months after enactment of RSIA, FRA
published a final rule amending FRA’s existing regulations requiring records and reports
on hours of service, primarily to reflect the RSIA amendments to the hours of service
laws and also to permit electronic recordkeeping. The mandatory rulemaking was
conducted with the assistance of the Railroad Safety Advisory Committee (RSAC). The
RSAC includes representatives from all of FRA’s major stakeholder groups, including
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railroads, labor organizations, suppliers and manufacturers, other government agencies,
and other interested parties.

Less than a month after producing that final rule, on June 26, 2009, FRA
published lengthy and detailed interim and proposed interpretations of the major hours of
service statutory provisions amended by RSIA. The RSAC aided FRA’s development of
this document to a certain extent, as well. During the comment period, FRA received 56
comments on the proposed interpretation and interim interpretations, the majority of
which addressed either the proposed “continuous lookback™ interpretation or the
interpretation of the requirement of time off after a series of consecutive days of covered
service. Most opposed the new proposed interpretation. FRA is in the process of
drafting the Final Statement of Agency Policy and Interpretation, which will respond to
comments and may revise some of the interim interpretations.

On January 3, 2011, FRA published a proposed rule on safety and health
requirements for camp cars used as sleeping quarters for covered-service employees or
maintenance-of-way employees. In response to the rulemaking mandate, FRA has
proposed to require a number of improvements to camp-car living arrangements. In
addition, to implement a related RSIA amendment, the proposal would extend FRA’s
existing regulations prohibiting railroads from beginning construction or reconstruction
of employee sleeping quarters in the immediate vicinity of switching or humping
operations o cover camp cars used as sleeping quarters for maintenance-of-way workers.

Finally, with the assistance of the RSAC, FRA has recently issued and sent to the
Federal Register for publication an NPRM to establish hours of service requirements for
train employees providing commuter or intercity rail passenger transportation. When the
proposed rule is published in the Federal Register, FRA will welcome comments. FRA
is working hard to meet the statutory deadhne of producing a final rule that is effective
before October 16, 2011, to avoid the requirements of the RSIA currently in effect for
other train employees going into effect for these employees.

IfI.  Carrying Out RSIA Provisions on PTC

I would like to end my testimony by discussing the agency’s work to implement
the two major RSIA provisions on PTC. RSIA defines a “positive train control system”
as “a system designed to prevent train-to-train collisions, over-speed derailments,
incursions into established work zone limits, and the movement of a train through a
switch left in the wrong position.” RSIA requires that by April 16, 2010, each Class 1
railroad and each entity that provides regularly scheduled intercity or commuter rail
passenger transportation submit to FRA (as the Secretary’s delegate) a plan for
implementation of such a PTC system on certain specified lines by the end of calendar
2015. RSIA also requires that the railroad implement a PTC system in accordance with
its plan. Further, RSIA requires that FRA review and either approve or disapprove each
plan within 90 days of receipt, conduct an annual review to ensure that railroads are
complying with their respective plans, issue regulations or orders necessary to implement

5
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that section, and report to Congress by December 31, 2012, on railroads’ progress in
implementing PTC systems. Finally, RSIA allows FRA to require PTC systems on lines
other than those specified in the statute, provide technical assistance to railroads in
developing their plans, and assess civil penalties for a railroad’s failure to submita PTC
implementation plan or comply with its PTC implementation plan.

In response to this PTC regulatory mandate in RSIA, FRA conducted a
rulemaking with the assistance of its RSAC. In January 2010, when FRA issued the PTC
final rule, the agency simultaneously sought comment on certain narrow issues, in
contemplation of making future amendments to the PTC final rule. The Association of
American Railroads (AAR), The Chlorine Institute. Inc., and various other parties filed
petitions for reconsideration of the January 2010 final rule, all of which FRA denied by
letter in July 2010. Final rule amendments were published in September 2010.

As to the contents of FRAs January 2010 PTC final rule as amended in
September 2010 (the PTC Rule), it provides that, with some limited exceptions, PTC
systems must be installed and operated (1) on lines over which intercity rail passenger
transportation or commuter rail passenger transportation is regularly provided and (2) on
freight-only rail hnes if they are part of a Class I ratiroad’s system, carrying at least S
miltlion gross tons (mgt) of freight annually, and carrying any amount of poison- or toxic-
by-inhalation (PIH/TIH) material (e.g., chlorine or anhydrous ammonia).

In issuing the PTC Rule, FRA provided the following exceptions and exclusions
that provide relief to the railroads while maintaining safety. First, a de minimis PIH risk
exclusion for low volume Class I tracks that have no passenger traffic. Second, an
exception for low speed operations occurring in passenger yards and terminals when the
trains are either empty or no freight operations are permitted and reverse movements are
restricted. Third, an exception for hmited passenger operations where track speeds are
restricted, temporal separation is maintained, or the passenger trains are operated under a
risk mitigation plan. Fourth, a number of exclusions for Class I and Ul railroads. A
Ctass Il or 111 railroad is not required to install PTC on its locomotives when operating on
a Class [ PTC-equipped track if: (1) the track segment has no regularly scheduled
intercity or commuter passenger rail traffic, or it it does have such traffic, the applicable
PTC system permits the operation of a non-equipped train; (2) the operations are
restricted to four trains a day; and (3) the train movement is less than 20 miles or if the
movement is greater than 20 miles, the non-equipped operations may continue only until
December 31, 2020. A Class [T or Hl railroad is not required to install PTC on its line if:
(1) the freight traffic 1s less than 15 mgt per year; and (2) if the line segment is un-
signaled, no more than 4 regularly scheduled passenger trains operate per day; or if the
line segment is signaled, no more than 12 regularly scheduled passenger trains operate
per day.

A PTC system or component of such a system may not be permitted to be
installed in revenue service unless FRA has certified that the system or component has
been approved by FRA. In order to receive such approval, subject railroads must each

6
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submit, and FRA must approve, the following three plans: (1) a PTC Implementation
Plan, which includes a full schedule for PTC system implementation on the railroad by
December 31, 2015; (2) a PTC Development Plan, which describes in technical detail the
PTC system to be implemented, if the PTC system has not yet been approved by FRA;
and (3) a PTC Safety Plan, which shows that the PTC system described in the PTC
Development Plan will work correctly in the subject territory.

Both the PTC Imiplementation Plan and the PTC Development Plan were required
to be submitted together by April 16, 2010. Simultaneous submission was required to
evaluate the feasibility of the proposed PTC Implementation Plan schedule with respect
to the technology being selected according to the PTC Development Plan. In recognition
that such an early deadline may limit the railroads’ opportunities to research, bid, and
otherwise “shop around” for PTC systems, thus reducing market competitiveness, the
rule permitted railroads to submit with their PTC Implementation Plan a shorter version
of a PTC Development Plan, called a Notice of Product Intent. The Notices of Product
Intent describe the functions and requirements of the intended system without identifying
the particular manufacturer or product. If a railroad submitted a Notice of Product Intent
with its PTC Implementation Plan, the railroad would have an additional 270 days to
submit its PTC Development Plan.

Pursuant to the January 2010 final rule, 41 railroads filed PTC Implementation
Plans describing how they proposed to deploy PTC systems on their properties by the
December 31, 2015, statutory deadline. FRA successfully approved or disapproved all of
these PTC Implementation Plans before the 90-day deadline specified in the January
2010 PTC rule. If FRA disapproved the plan, the agency identified the specific issues
needing to be addressed. Of these 41 submissions, FRA approved 24 plans without
conditions, provisionally approved 1 plan with conditions, provisionally approved 14
plans submitted with Notices of Product Intent pending resubmission with a PTC
Development Plan, and disapproved two plans without prejudice. FRA staff is diligently
working with these two railroads to create an acceptable plan. As FRA has already
informed the Congress, a 42™ railroad was recently identified that is required to submita
PTC Implementation Plan for a single small section of track, and FRA staft is working
closely with a representative of that railroad.

FRA has subsequently approved dozens of filings seeking approval to modify
railroads” PTC Implementation Plans so as not to mstall PTC systems on 100 passenger-
traffic line segments. FRA staff has also reviewed more than 100 freight-line-exclusion
requests based on a de minimis PIH/TIH risk. FRA action on some of these requests is
pending resolution of the litigation. FRA expects additional requests for exclusions.

FRA staff is also working with several railroads on final approval of their PTC
Development Plans so that their proposed PTC systerns may be approved. FRA is
providing both informal and formal technical assistance to railroads via conference calls,
working meetings, e-mail exchanges, and other written correspondence. FRA technical
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staff is also supporting both laboratory and field PTC system development and
implementation testing. Increased requests for support are expected as the December 31,
2015, implementation deadline approaches.

In addition to supporting PTC implementation by providing technical assistance,
FRA has also supported PTC implementation by providing financial assistance. FRA has
two means of providing funding to help offset the significant costs of PTC: the Railroad
Rehabilitation and Improvement Financing Program (commonly known as the “RRIF
Program™) and the Railroad Safety Technology Grant Program mandated by RSIA.

Under the RRIF Program, FRA is authorized to provide direct loans and loan
guarantees up to $35 billion. Eligible borrowers include railroads, State and local
governments, government-sponsored authoritics and corporations, joint ventures that
include at least one railroad, and limited-option shippers that intend to construct a new
rail connection. Up to $7 billion is reserved for projects benefitting freight railroads
other than Class I carriers. Direct loans may fund up to 100 percent of a railroad project,
with repayment periods of up to 35 years.

RSIA requires FRA as the Secretary’s delegate “to establish a grant program for
the deployment of . . . new or novel railroad safety technology,” which FRA has
designated the Railroad Safety Technology Grant Program. The section authorizes
appropriations of $50 million annually from FY 2009 through FY 2013 to implement this
section. FY 2010 was the first year that FRA received an appropriation to carry out this
mandate. In view of the high costs associated with PTC implementation, and the limited
funding available in the program, FRA elected to dedicate the FY 2010 funds for
collaborative projects that address the resolution of shared technical issues associated
with PTC system implementation. Thus far, FRA has provided nine grants for a total of
about $49.9 million under the program. The nine grants are identified in the following
table:

Soﬁthem Czkiliforkhlak k Inferéperéblé\DlgxtaI Com;nunicatibﬁé CA $ k6,605,446

Regional Rail ) Infrastructure Construction
Authority
Amtrak Vital Electronic Train Management DC $ 10,280,000

System (VETMS)-Advanced Civil Speed
Enforcement System (ACSES)

Interoperability
New York ACSES Interface Specification NY § 6,596,000
Metropolitan Transit Verification

Authority
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Meteorcomm LI.C Interoperable Train Control (ITC) WA $ 21,050,000
nteroperable 220 Megahertz Radio

Howard University Interoperable Identity Management DC $ 857,106

Railroad Research Risk Route Evaluation DC $ 1,541,448

Foundation

WABTEC Video PTC Database Verification IA $ 500,000

Corp.

The Kansas City Analog to Digital Communications MO $ 1,867,450

Southern Ry. Co. Infrastructure Conversion

Maryland Dept. of Hi-speed VETMS Performance MD $ 642,445

Transportation Verification

Finally, I would like to close my discussion of FRA’s implementation of the
major PTC provisions of RSIA by focusing on the recent settlement agreement in the
lawsuit filed by AAR challenging certain provisions of FRA’s PTC Rule. As previously
mentioned, under RSIA, all Class I railroads are required to install PTC systems by
December 31, 2015, on their main lines carrying at least 5 million gross tons of annual
traffic and any PIH/TIH hazardous materials. Under the PTC Rule as currently crafted,
each railroad’s PTC Implementation Plan must indicate that a PTC system will be
implemented on each of its track segments that met these statutory criteria during the year
that RSIA became law (2008). However, the PTC Rule allows for relief from PTC
implementation requirements on a track segment if two conditions are satisfied: (1) if
PIH/TIH traffic subsequently ceases on the particular track segment before the end of
2015 or if the annual gross tonnage on the track segment falls below 5 million before the
end of 2015 and (2) the track segment passes both a residual risk analysis test (which
would be defined in a future rulemaking) and an alternative route analysis test. These
tests have the potential of requiring PTC system implementation on Class T track
segments that had PIH/TIH hazardous materials traffic in calendar year 2008, but that
would not carry such traffic as of December 31, 2015.

In July 2010, the AAR petitioned the U.S. Court of Appeals for the District of
Columbia Circuit (D.C. Circuit) for review of those provisions of the PTC Rule as well as
other provisions regarding requirements associated with the visibility of onboard PTC
system information to crewmembers. Recently the AAR approached FRA and suggested
that the parties discuss a possible settlement of the suit. On March 2 of this year, FRA
and the AAR signed a settlement agreement regarding the AAR’s lawsuit, and on
March 3, the D.C. Circuit granted the parties” motion to hold the case in abeyance with
the parties required to file status reports at 60-day intervals. Under the parties’ agreement,
FRA will issue two new NPRMs addressing issues that the AAR has raised regarding the
PTC Rule. The reexamination of the PTC Rule is consistent with the President’s recently
issued Executive Order 13563 requiring agencies to review their significant rules and
ensure that the safety benefits of the rules justify the costs imposed by the rules.

9
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The first NPRM will address issues related to the requirements to install PTC on
Class I ratlroad mainline track segments that do not carry P1H traffic and are not used for
intercity or commuter rail passenger transpoertation as of December 31, 2015. The second
NPRM will address the issues of how to handle enroute failures of PTC-equipped trains,
circumstances under which a signal system may be removed after PTC installation, and
whether yard movements and certain other train movements should qualify for a de
minimis exception to the PTC Rule. Upon the completion of the rulemaking proceeding
related to the first NPRM, the parties will determine whether to file a joint motion to
dismiss the lawsuit in its entirety. In the second NPRM, FRA expects to address a
number of PTC issues unrelated to the litigation that have been raised by the AAR and
others since the issuance of the PTC Rule.

It is our understanding that the AAR will be filing a petition with FRA requesting
amendments to the PTC Rule and providing FRA with the safety rationale that the AAR
believes supports the requested changes. Other parties may also seek amendments to the
rule.

In developing an NPRM in response to any rulemaking petition that FRA receives
with respect to the PTC Rule, this agency will consult with the PTC working group of the
RSAC, which helped FRA develop the PTC Rule. As previously mentioned, RSAC
includes representatives of all of FRA’s major stakeholder groups, which include freight
and passenger railroads, labor organizations, etc.

Both NPRMs will invite public comments on the proposed changes to the PTC
Rule. FRA will consider all comments submitted during the rulemaking comment period
in determining (1) whether to issue amendments to the PTC Rule, and (2) if so, the
contents of those amendments; as a result, any amendments to the PTC Rule may differ
from the proposals contained in the NPRMs.

IV.  Conclusion
I appreciate this opportunity to speak with you today about FRA’s efforts to
implement RSTA and {ook forward to working with the Committee and Subcommittee to

learn your ideas on how FRA can do an even better job implementing this important
legislation. T would be happy to answer any of your questions.
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From 2006 to 2010 (the last full year for which data are available), human factor-caused train
accidents accounted for approximately 30-35 percent of the total train accidents reported to FRA.
FRA estimates indicate that approximately 1.5-2.5 percent of the total train accidents reported to
FRA, or 5-8 percent of human factor-caused train accidents, are PTC-preventable.

2. What other countries require PTC and how much is installed?

ANSWER: The most significant deployments of foreign PTC systems are located in the
European Union (EU) and Asia. The system adopted by the EU is known as the European Rail
Traffic Management System (ERTMS). ERTMS has multiple versions of increasing complexity
and functionality. Currently, 32 countries in Europe and Asia® have some version of ERTMS
installed and operational or are actively pursuing installation. In Europe, ERTMS installations
involve 3,813 vehicles operating on 19,302 kilometers (km) of track, while in Asia, ERTMS
involves 1,865 vehicles and 18,369 km of track. By way of contrast, PTC system installation in
the United States involves approximately 20,000 vehicles and 130,000 km of track.

There are also very limited deployments of the Incremental Train Control System (ITCS) in
China, Train Sentinel in Panama, and Electronic Train Management System (ETMS) 1 Iraq.

3. Mr. Giulietti testified that spectrum could be a problem for certain commuter
railroads. Please identify which commuter railroads have not yet secured sufficient
spectrum and what steps these railroads are taking to secure the necessary spectrum.

ANSWER: It is my understanding that, with the exception of Southern California Regional Rail
Authority (SCRRA), no other commuter railroad has obtained the required spectrum. SCRRA
has identified and purchased the additional spectrum necessary to support its operational needs.
The SCRRA spectrum procurement is being challenged, and a Federal Communications
Commission (FCC) decision on the challenge is pending. FRA has filed petitions with the FCC
in support of SCRRA.

Other commuter railroads have contracted for, or are in the process of contracting for, detailed
studies of communications needs to identity the least amount of spectrum necessary to support
their operational requirements.

4. 1t was brought out in testimony that the four largest Class I freight railreads share
ownership in the company that is developing PTC data radios and that these railroads
have also jointly purchased radio spectrum to enable PTC communications. What steps
are these four railroads taking to make the data radios being developed available to
other railroads at reasonable prices? Will these railroads begin making spectrum that
they have purchased available to other railroads and, if so, when and at what price?

? These 32 countries are Austria, Belgium, Bulgaria, Croatia, Czech Republic, France, Finland, Germany, Greece,
Hungary, haly, Luxembourg, Netherlands. Poland, Romania, Slovakia, Spain. Sweden, Switzerland, United
Kingdom, Algeria, China. India, Kazakhstan, Libya, Mexico. Morocco, New Zealand, Saudi Arabia. South Korea.
Taiwan, and Turkey.

3



141

ANSWER: The per-unit cost for the radios has not yet been determined, and the cost recovery
model has not yet been announced. The design, testing, and certification of the data radios are
not complete; therefore, the total development costs are not yet known. Additionally the
company doing the radio design work, Meteorcomm Communications, has insufficient capability
to mass produce the radios. This work must be done by other third-party manufacturers and will
incur additional production costs. Regardless of the cost recovery model eventually chosen by
the Class I railroads, all of these costs must also be determined before a per-unit radio cost
decision can be made. FRA has awarded a Railroad Safety Technology Grant tor more than

$21 million to Meteorcomm Communications to defray the radio development costs that must be
recovered, and as a consequence the final per-unit radio costs.

The Class I railroads have publically stated that they will allow other railroads to use the
spectrum they have purchased thorough their PTC 220 MHz subsidiary. They have not,
however, announced the price recovery model and the costs that will be charged to other
railroads.

5. The FRA’s Final PTC Rule requires the railroads to equip their lines with PTC based
on the routes they used to transport toxic chemicals in 2008. But the deadline for installing
PTC isn’t until the end of 2015. Why did the rule have 2008 as the base year? What
happens if the railroad doesn’t transport toxic chemicals on that line in 20152

ANSWER: The 2008 baseline was merely a starting point for planning purposes, with the end
result of implementation to more closely reflect traffic patterns in 2015, FRA required the
railroads to base their PTC planning in the PTC Implementation Plans on the 2008 toxic
inhalation hazard (TTH) traffic patterns of 2008. The 2008 baseline was selected because it
reflected the footprint of TIH traffic at the time the Rail Safety Improvement Act of 2008 (RSIA)
was signed into law with TIH traffic as one of the PTC implementation criteria. The traffic
patterns of 2008, considered a “normal” year, were also the most recent data available. To use
future years would be too speculative and subject to atypical economic conditions that started
during the 2009 recession. The PTC rule, however, made provisions for railroads to amend that
route structure based on changes in TIH traffic patterns between 2008 and 2015. These route
amendment requests are required to be submitted to FRA in either the PTC Implementation Plan,
or subsequently in a document known as a Request for Amendment. However, PTC is not
required to be installed on an identified track segment if it either satisfies the de minimis
exception provision of the rule or the segment no longer carries TIH materials and the railroad
satisfies two tests. AAR has brought a lawsuit challenging certain provisions of the PTC rule,
including the two tests. FRA and AAR have entered into a scttlement agreement. The
settlement agreement provides that FRA will issue two notices of proposed rulemaking (NPRM).
The first NPRM would propose to ¢liminate from the rule the two tests that could potentially
require PTC to be installed on track segments not specifically required to be equipped by the
RSIA. The second NPRM will address other important railroad concerns related to PTC
implementation that are not invelved in the Iitigation.

6. Please describe the differences between automatic cab signaling and PTC. Does cab
signaling afford the level of safety that PTC systems provide for “preventing train-to-train
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collisions, over-speed derailments, incursions into established work zone limits, and the
movement of a train through a switch left in the wrong position™ as the 2008 law requires?

ANSWER: While automatic cab signal, train stop, and train control systems have provided a
higher level of safety related to train operations for many years, their functional capabilities in
actually preventing accidents have been quite limited. These systems do not provide the level of
safety that the Rail Safety Improvement Act of 2008 (RSIA) requires for PTC systems.

A cab signal system provides an onboard indication of route conditions ahead in nearly
instantaneous real time that does not require visibility of any wayside signals by the
crewmembers before an appropriate response may be taken. A cab signal system with automatic
train stop functions provides an onboard audible alarm when any condition ahead becomes more
restrictive (when the cab signal downgrades to a more restrictive indication) and enforces a full
service brake application of the train’s air brake system bringing the train to a stop if that change
is not “acknowledged” by the crew within not more than eight seconds. A cab signal system
with automatic train control functions provides essentially the same as automatic train stop with
additional audible warning and enforcement of speed limitations. Unlike PTC, none of these
systems will enforce an absolute stop at such things as a signal requiring a stop, a movement
beyond the limits of authority. an incursion into an established work zone, or a movement
through a misaligned switch.

7. The freight railroads have requested an exemption from the Positive Train Control
mandate for lines where rail transportation of chemicals that are poisonous by inhalation is
minimal, or less than 100 cars. How many loaded poisonous by inhalation cars are offered
for transportation in the United States each year? What are FRA’s views on this request,
and how would it affect the PTC mandate for the freight railroads?

ANSWER: Demand for rail movement of poisonous by inhalation (PIH) matenals varies
yearly depending upon economic conditions and changes in the marketplace, including product
substitution. Shipments typically average around 110,000 car loads of PIH materials annually.

The current rule provides an exception to the installation requirement for track segments with
all of the following characteristics: (1) carry less than 100 PIH cars (loaded and residue)
annually; (2) consist entirely of Class 1 or 2 track; (3) carry less than 15 million gross tons of
freight traffic annually; (4) have a ruling grade of less than one percent; (5) be operated with
temporal separation of any train with a PIH car from other freight trains; and (6) not be used for
intercity or commuter passenger service. Carriers are also eligible to request FRA approval of
additional line segments where the traffic volume is less than 15 million gross tons annually and
the carrier proposes satisfactory mitigation measures.

FRA would consider further liberalization of the current de minimis exemption, provided the
industry provides sufficient safety data that any such liberalization would not increase safety
risks.
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8. Mr. Manion testified that due to complexities of the design and implementation of PTC
major reliability issues could result and could lead to system-wide slowdowns and network
congestion. Do you agree with this statement?

ANSWER: FRA partially agrees with this statement, as the potential for such an effect is real.
As system complexity increases, the potential for reduced PTC system availability increases as a
consequence of decreased reliability of individual system components. Reductions in PTC
system availability, however, do not automatically mean system-wide slowdowns and network
congestion, provided that the railroads have implemented adequate contingency plans to address
availability issues.

High system reliability can be designed into the system to provide for high availability. There
are a number of different design techniques that will support high system, subsystem, or
component reliability. The total system costs, however, will increase as the individual
component and system reliability requirements become more exacting.

Further, in part to realize the safety gains incrementally during the PTC system implementation
years, and to identify and work out the bugs of these technologies without any operational
restrictions being associated with system, subsystem, or component failures, FRA included in the
PTC rule a requirement that railroads set goals within their PTC Implementation Plans for
incremental use of PTC functionality during the implementation years leading up to the deadline
of December 31, 2015. This is to be accomplished such that upon a train with a controlling
locomotive being operated in a track segment equipped with PTC, the PTC of that train must be
turned on and made operational. Should any failure occur, the train would merely be operated in
the conventional manner without penalty. Again, this process will provide significant benefit
toward a higher level of system reliability on and after December 31, 2015.

9. How does the TSA rule requiring railroads to modify their routing of hazardous
materials impact the PTC rule?

ANSWER: The TSA’s 2008 security rule (49 CFR Part 1580) requires that a railroad
transporting a rail security-sensitive material, including a PIH material, implement chain-of-
custody requirements to ensure a positive and secure exchange of the material between railroads,
thereby minimizing security vulnerabilities. In response to the TSA rule, certain railroads have
elected to close interchanges where they do not have manpower resources to perform attended
interchanges. These closures of interchange points have somewhat restricted the number of
routes that carriers have available to handle PIH traffic. Under FRA’s PTC rule, carriers need
only examine routes where they can comply with the TSA security rule in determining where to
install PTC.

10. If a railroad’s PTC network fails, what is the stop-gap measure to ensure there are no
accidents out on the tracks?

ANSWER: The PTC rule addresses the en route failure of a PTC system by specifying
restrictions on the operation. Essentially, upon PTC failure, the affected train may proceed at
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restricted speed or proceed at another speed depending upon the kind of signal system that is in
operation in the territory where the atfected train is operating.

If the affected train is in signaled territory, the affected train may proceed according to signal

indications at a speed not exceeding 40 mph, to the first point available where communication
concerning the failure can be made to the appropriate person (e.g., dispatcher); and continue in
the same manner until an absolute block can be established.

If the affected train is in territory without a block signal system, upon the train’s reaching the
point where an absolute block has been established in advance of the train, the train may proceed
at a speed not to exceed either 40 mph or 30 mph if it is a passenger train or a train hauling any
PIH.

If the affected train is within a block signal system, an atfected passenger train may proceed at a
speed not exceeding 59 mph and an aftected freight train at a speed not exceeding 49 mph.

Where a cab signal system with an automatic train control system is in operation (and
functioning on the train), an affected train may proceed at a speed not exceeding 79 mph.

The PTC rule further specifies that a railroad may describe a deviation from these requirements,
with justification, within its PTC Development Plan or PTC Safety Plan, subject to FRA
approval.

11. The GAO recently recommended in a report on PTC that DOT include in its 2012
report to Congress on the status of PTC implementation the following: (1) the likelihood
that railroads will meet the PTC implementation deadline; (2) the risks to successful
implementation of PTC; and (3) actions Congress, railroads, or other stakeholders can take
to mitigate risks to successful PTC implementation. Does DOT plan to do this?

ANSWER: FRA agrees with this recommendation and intends to include the identified
information in its report to Congress.

12. With implementation of the PTC rule, how many accidents would be prevented with
how many associated casualties? With implementation of the rule, how many PIH (poison
by inhalation hazardous materials) would be prevented and with how many associated
casualties?

ANSWER: FRA estimates that annually approximately 32 accidents would be prevented by
implementation of the PTC rule, resulting in a combined total of about 4 fatalities and 64 injuries
prevented. Other accident consequences that would be prevented by implementation of the PTC
rule include evacuations, train delays due to track closures, environmental clean-up, property
damage, emergency response, and highway delays due to road closures.

FRA is not able to estimate the number of PIH releases that would be prevented by
implementation of the PTC rule with a high degree of confidence due to the low number of such
incidents in the past. Clearly, the Graniteville, South Carolina, accident that resulted in 9
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fatalities, more than 550 injuries, and the evacuation of about 5,400 people would have been
prevented. This accident demonstrates the severity of the harm that can result from railroad
accidents involving the release of PIH materials.

13. What progress has been made to fulfill the October 2009 requirement in RSIA that
FRA prescribe regulations to implement safety technologies in dark territory, and what
impact, if any, has a lack of such regulations had on safety?

ANSWER: The statute does not require the promulgation of regulations, but rather any of a
range of documents: “standards, guidance, regulations, or orders . .. ." The task of developing
recommendations to the FRA Administrator regarding the required “standards, guidance,
regulations, or orders governing the development, use, and implementation of safety
technologies in dark territory” was presented to and accepted by the Railroad Safety Advisory
Committee. FRA convened the working group’s first two-day meeting during the first week of
March 2011, with the second meeting scheduled for the week ot May 9, 2011. FRA 1s looking
forward to speedy accomplishment and development of a written recommendation in this effort.

14. What are your views on applying hours-of-service standards to yard crews?

ANSWER: Employees working in yards have always been subject to the hours of service laws
if they perform covered functions. Members of a train crew assembling or operating a train in a
yard are performing functions within the definition of a “train employee™ and are ordinarily
subject to one of two hours of service provisions. Train employees working in yard service who
are engaged in providing commuter or intercity passenger rail transportation are currently subject
to the requirements of 49 U.S.C. § 21103 as it was in etfect prior to the enactment of the RSIA.
Other train employees working in yard service are subject to the requirements of 49 U.S.C.

§ 21103 as amended by the RSIA.

Yardmasters may be covered under any of the existing provisions of the hours of service laws, or
under none of them, depending on the functions they perform during a given tour of duty. For
example, a yardmaster who is engaged in or connected with the movement of a train during a
duty tour would be covered under the hours of service provisions for train employees, but a
yardmaster who issues orders atfecting train movements during a duty tour would be covered by
the requirements for dispatching service employees. However, a yardmaster who did not
perform any covered functions during a duty tour (for example, where the yardmaster is purely a
managerial position) would not be covered.

15. What is the status of the mandate to retrofit or replace camp cars?

ANSWER: The RSIA amended the “employee sleeping quarters™ provision of the hours of
service laws by strengthening the “clean, safe, and sanitary” requirements at 49 U.S.C.

§ 21106(a)(1) and by establishing two mandates related to camp cars used as employee sleeping
quarters-——one mandate to railroads and a separate mandate to the Secretary.

The RSIA mandate to the Secrctary (at 49 U.S.C. § 21106(c)), which he delegated to FRA,
requires the issuance of regulations to implement the strengthened statutory provision with
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respect to camp cars used as sleeping quarters. Subsection (a)(1) requires that sleeping quarters
provided to covered-service employees or maintenance-of-way workers not only be “clean, safe,
and sanitary” and provide “an opportunity for rest free from the interruptions caused by noise
under the control of the [railroad]” but also that the facility has “indoor toilet facilities, potable
water, and other features to protect the health of employees.” FRA published a notice of
proposed rulemaking entitled, "Safety and Health Requirements Related to Camp Cars,” in the
Federal Register on January 3, 2011. The docket closed on March 4, 2011. FRA is reviewing
the comments submitted to the docket and intends to issue a final rule in September.

The RSIA mandate to railroads (at 49 U.S.C. § 21106(b)) requires that railroads using camp cars
as sleeping quarters for their covered-service employees or maintenance-of-way workers “fully
retrofit or replace such cars in compliance with” 49 U.S.C. § 21106¢a) and that they do so by
December 31, 2009. Subsection (a) has two parts. Subsection (a)(2) requires that railroads not
begin construction or reconstruction of such sleeping quarters near switching or humping
operations. Although a number of railroads own camp cars, Norfolk Southern Railway
Company (NS) appears to be the only railroad actually using camp cars as sleeping quarters for
employees or maintenance-of-way workers instead of using motels. (NS has approximately 270
camp cars.) Since the RSIA was enacted, NS has replaced or retrofitted its outdated cars. FRA
believes that all of NS’s current cars substantially comply with both aspects 0of 49 U.S.C.

§ 21106(a) and with most, if not all, of FRA’s proposed regulations on camp cars.

Questions from Congressman Bill Shuster:

1. To what extent is sufficient spectrum available to enable PTC communication?

ANSWER: Spectrum availability or, more accurately, spectrum unavailability, is a critical
issue that has the potential to significantly hamper PTC system deployment. There is
currently no designated spectrum solely for PTC operations. Spectrum in the 220 megahertz
(MHz) band actually refers to spectrum between 218 MHz and 222 MHz, and is currently
allocated for maritime and private land mobile radio services. In order for railroads to use
this spectrum to support PTC operations, they must not only purchase spectrum from the
current license holders, but also obtain waivers to use it for purposes other than maritime and
private land mobile service. A major consideration in the railroads” decision to use spectrum
in the 220 MHz band was its relative availability compared to other frequencies. There is
potentially sufficient spectrum in the 220 MHz band that the railroads may be able to
purchase from existing license holders to support slow-speed freight and commuter
operations. The limited bandwidth (250 KHz) of the 220 MHz spectrum that the freight
railroads have been able to procure may be sufficient to support their operational needs in
low- to medium-density traffic areas. The ability to support freight operations, let alone the
additional spectrum needs of passenger/commuter railroads, is yet to be proven. As a result
of this uncertainty, the passenger/commuter services must compete on the open market to
buy additional spectrum to support their PTC operations.
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The problem becomes even more acute for high-speed operations. Spectrum bandwidth
requirements increase significantly. The most developed, least-implementation-risk
communications-based PTC solution for these operations is the European Train Control
Systemy (ETCS). ETCS consists of two components: (1) the European Rail Traffic
Management System (ERTMS) and (2) its associated communications system, Global
System for Mobile Communications-Railway (GSM-R). GSM-R requires 8 MHz of
spectrum in the 800 and 900 MHz bands for ERTMS to be able to function as designed.
Spectrum in this region is already designated for, and heavily used to support, public safety
and public/private mobile communications services. The 8 MHz to support high-speed
operations also far exceeds the entire 4 MHz bandwidth available in the 220 MHz band.

[t may be possible to reduce spectrum requirements; however, this would involve a
significant engineering etfort to do so. This effort would not only be costly, but may not be
successtul in the timeframe needed to support any sort of reasonable deployment schedule.

Is spectrum allocation a bigger problem for some sectors of the rail industry than
others?

ANSWER: Yes, spectrum allocation is a bigger problem for the short line and
passenger/commuter rail services. For the most part, they do not have the same technical
capabilities as the major freight railroads to determine their spectrum needs, nor the same
access to capital necessary to compete for spectrum. Additionally, the publicly owned
entities do not have the same flexibility as freight railroads with regards to procurement.
Acquisitions by the former are constrained by public law and policy.

What is the Federal Communications Commission doing to help railroads secure this
spectrum? Could the FCC set aside some spectrum for commuter rail use, specifically?

ANSWER: The FCC has been extremely cooperative in trying to aid the railroads. The
FCC has expeditiously reviewed and granted watvers for the use of PTC in the maritime and
private land mobile service. Where possible, and when requested, the FCC has worked with
individual railroads to address technical issues associated with spectrum use.

To your knowledge, are other key rail safety risks not being adequately addressed
because of the PTC focus?

ANSWER: FRA is unaware of specific instances of deteriorating safety risk levels;
however, I believe that the full impact of the PTC focus is not yet known. [ can say with
certainty that the PTC implementation focus requires railroads to divert capital that would
otherwise be available for other railroad safety technologies, as well as for maintenance and
repair needs that indirectly impact safety.

In your view, what impact has the rail hours of service changes had on railroad safety?
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ANSWER: It is too early to accurately assess the impact of the changes on railroad safety.
Although anecdotal statistical information is positive, the universe of data is too small for
meaningful analysis. Railroads are still adjusting their operations to the changes, as well as
to the increasing traffic levels. An engagement by the Government Accountability Office on
railroad hours of service (Code 541070), which has been underway since the spring of 2010,
may provide additional insight.

6. Why hasn’t FRA implemented the two hours of service pilot projects authorized by the
Rail Safety Improvement Act regarding 10-hour calls and employee scheduling?

ANSWER: FRA must receive requests from railroads and labor organizations in order to
fulfill this requirement with any reasonable prospect for success. FRA has not received any
requests as of this hearing, but continues to encourage aftected parties to use this option.

7. Can FRA assist commuter railroads in meeting the requirements of the forthcoming
passenger rail hours of service final rule by providing a bio-mathematical model of
human performance and fatigue for free and open use by these publicly funded
agencies?

ANSWER: FRA does not own a bio-mathematical model of human performance and fatigue;
therefore, it cannot provide free access to the railroads that will be subject to the final rule,
assuming that it contains a provision requiring use of such a model. The costs of model access
were accounted for in the Regulatory Impact Analysis of the proposed rule, which was published
on March 22. However, FRA will continue to work with the vendors and industry groups to
reduce costs to the greatest extent possible.



149

Statement Of
Paul Victor
President
Anacostia & Pacific Railroad Company, Ine.
On Behalt Of

The American Short Line & Regional Railroad Association

Before The
United States House Of Representatives
Committee On Transportation And Infrastructure
Subcommittee On Ratlroads, Pipelines And Hazardous Materials
Hearing On

Federal Regulatory Overreach in the Railroad Industry:
Implementing the Rail Safety Improvement Act

March 17, 2011

Anacostia & Pacific Railroad Company, Inc.
53 West Jackson Blvd.
Suite 335
Chicago, IL 60604
(718) 928-2319



150

I am Paul Victor, President of the New York & Atlantic Railway (NYA), a 250 miles
short line railroad that operates the freight service over the Long Island Rail Road. We
carry approximately 22,000 carloads annually, including 350 HAZMAT (LPGj cars.
That means we take approximately 180,000 one way truck trips off the highways of New
York City and Long Island annually. New York & Atlantic is one of five short lines
owned by Anacostia Rail Holdings (ARC) and four of those railroads will be required to
install PTC. Because the New York & Atlantic Railway operates over one of the busiest
passenger corridors in the country I have been heavily involved in the Positive Train
Control (PTC) issue, and our railroad is heavily impacted by this mandate.

I am also appearing here on behalf of the American Short Line and Regional Railroad
Association (ASLRRA) which represents the nation’s 550 Class IT and III railroads.

In the time [ have today I would like to make a number of points.

As you know, short line railroads are not exempt from the PTC mandate. While the
statute specifies that it applies to Class I railroads, the impacts reach many of the short
line and regional railroads. Railroading in the U.S is an integrated network. Short line
railroads interact with their Class [ partners in many ways. We cross their tracks to enter
our yards. We switch cars to and from their tracks at interchange points. We often have
operating rights over their tracks for various reasons, including interchange and picking
up or delivering railcars to individual shippers. We cannot enter and exit the Class tracks
without their permission and when we do so we must operate under their rules. Their
rules will now include the PTC mandate and each Class [ will be obligated under the
mandate to determine whether an individual short line must be PTC equipped.

In those cases where short lines are handling TIH cars or where short lines are operating
over track used by passenger trains, there is no question. Under the mandate, the short
line will have to install PTC. Beyond that, each Class I railroad has the ability to require
any short line that operates in any way over its property to operate under its PTC system.
The Class I's have already identified some of those short lines for sure and are still
working on a list of others where a final determination has not been made. In the end we
believe the number of short lines covered will be well over a hundred.

Second, this is a very expensive unfunded mandate. Looking at just Anacostia Rail
Holdings, the company I work for, we own or lease 36 locomotive units, 27 of which will
need to be PTC equipped. The estimated cost to equip these units is currently estimated
at $2.2 milhon. This cost includes both equipping 8 units with an AMTRAK compatible
system as well as 19 units to be equipped with the GPS based nationwide system. This
$2.2 million cost is equal to 5% of our companies” combined annual gross revenues as
well as 92% of the combined annual capital expenditure budget. Literally, we will have to
take monies we would normally use to repair and upgrade our tracks and infrastructure,
and reallocate it to installation of PTC. Ultimately we could end up with safe
locomotives, but with a less safe railroad to run them on.
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Anacostia Rail Holdings is also an example of another issue plaguing the PTC initiative.
My railroad, NY A, will equip its locomotives with one type of PTC (ACSES Type 2)
because we operate over passenger railroad owned rights of way along or adjacent to the
North East Corridor. Our sister roads will be installing a GPS based technology
(ITCS/ETMS), since they will be operating of non-NEC rights of way. Because of the
lack of interoperability between these systems, we will not have the fuxury of being able
to move PTC equipped locomotives from NYA to our sister roads, or utilizing PTC
equipped from those roads on our property

For many short lines, like my railroad, this enormous expense is exacerbated by the fact
that we don’t have the luxury of outfitting just a portion of our locomotive fleet. Short
lines have been successful because they offer flexible local service to many small
customers. Our operations are not large enough to have two sets of locomotives, one for
PTC territory and one for non-PTC territory. Consequently, a locomotive that might only
be in PTC territory once a month will have to be fully outfitted and maintained.

Locomotive installation costs are not the only costs we will have to account for. Short
lines will be hiring consultants, training personnel, installing new communications,
computers, office equipment and wayside equipment. Perhaps the largest and yet
undefined expense will be for the operation and maintenance of the new system.

Third, the vast majority of short lines are not running the kind of operations that require
the presumed sophistication of PTC. Short line operations are characterized by relatively
low speeds and light traffic density. [ have worked in the railroad industry my entire
adult life and | understand that even a single injury or fatality is something to be avoided.
But surely, it is reasonable for public policy makers to balance the need for action with
the cost of that action. PTC will be an enormous financial burden on our small
businesses with very little impact on the safety of our railroad operations. Indeed it is
likely to have an adverse impact on our short line safety. Implementing the PTC mandate
will take millions of dollars away from short line track rehabilitation that does more to
improve railroad safety than any other expenditure we can make.

Fourth, short line railroads serve light density customers where the cost benefit ratio of
adding new service is often a very close call. One of the key factors in making that call is
the cost of installing and maintaining the so-called rail switch into the customer’s facility.
Future switch installation cost will be much higher in PTC territory. This simply raises
the “price of admission,” the cost a local company will have to pay to get rail service.
This added cost will drive potential customers away from rail. Where will their traffic go
then? It will end up on our already overcrowded highway system. The PTC mandate
will impact shippers and receivers, large companies as well as small companies. To the
extent that it drives traffic from rail to truck, it will increase truck traffic and the highway
congestion associated with that traffic.

Fifth, the potential for negatively impacting the national railroad network is substantial.
PTC involves a vast array of satellites, computers and communication devices. Dispatch
offices will be transmitting millions of bits of data in continuous data streams to
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thousands of locomotives across 150,000 miles of ratlroad. Even with a 99.9 percent
system success rate every second, we will experience 100 train shut downs a day across
the rail network due to PTC malfunctions.

At the end of the day I know that the PTC mandate will remain. Notwithstanding the
problems I have outlined above, [ am not here to suggest that the New York & Atlantic
be exempt from the mandate. We operate in a high density passenger corridor. We want
to do so safely, and want to utilize every available tool to do so.

I have actually been involved in establishment of PTC platforms in Brazil, Chile and
Panama. My Transportation Superintendant at NY A was the person who oversaw the
installation of the PTC system currently operating on the Panama Railroad. We
understand the value of PTC when PTC is prudently developed and installed,

In the instant case, T am suggesting that the federal government has imposed an
enormously expensive mandate that cannot be afforded by most short lines, that will have
virtually no impact on the safety of short line operations and that will dramatically reduce
a short line’s ability to invest in real safety improvements. Presumably the government
believes this mandate is in the public interest and if that is the case, 1 would hope that the
government would provide public monies to help pay for the cost.

1 appreciate the opportunity to present these thoughts and welcome any questions.
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THANSPO!

March 24, 2011

The Honorable John L. Mica

Chairman

House Transportation and Infrastructure Committee
2165 Rayburn House Office Building

Washington, DC 20515

The Honorable Bill Shuster

Subcommittee Chairman

Railroads, Pipelines and Hazardous Materials Subcommittee
House Transportation and Infrastructure Committee

204 Cannon House Office Building

Washington, DC 20515

Dear Chairman Mica and Subcommittee Chairman Shuster:

On March 17, the Committee’s Subcommittee on Railroad, Pipeline, and Hazardous Materials
held a hearing on the Congressional mandate for the implementation of Positive Train Control
(“Federal Regulatory Overreach in the Railroad Industry: Implementing the Railroad Safety
Improvement Act”). Congressman Eiton Gallegly testified at the hearing, on the subject of the
September 12, 2008 commuter rail accident in Chatsworth, California, in which 24 passengers
died (in addition to the Engineer} and more than 100 were injured. In his testimony,
Congressman Gallegly criticized the adequacy of the 5200 million recovery fund created by
Veolia Transportation and the Southern California Regional Rail Authority (“SCRRA” or
“Metrolink”) for victims and their families. He also addressed purported events surrounding
the tragedy and its aftermath. We believe it is necessary to correct the Congressman’s
misstatements for the record.

Congressman Gallegly suffered a personal loss in the Chatsworth accident. His friend, Doyle
Souser, father of Mackenzie Souser, the 15-year-old who testified to the Committee at the
behest of the Congressman, died in the accident. For this toss, he deserves genuine sympathy,
as do all of the survivors of this tragedy. However, his status as an elected official who suffered
a personal loss does not entitle the Congressman to intentionally spread misinformation
regarding the accident or its aftermath.

By way of background, Connex Railroad was the railroad subsidiary of Veolia Transportation
that employed the engineers, conductors and managers who operated Metrolink trains from
2005 to 2010 under a 5-year contract with the SCRRA. Veolia was one of several private
contractors that managed various aspects of Metrolink’s operations. Prior to the exercise of the
option to renew our contract, Veolia informed the SCRRA that we would not accept a renewal
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for several reasons, including the SCRRA’s failure to honor its contractual obligations to
adequately insure and subsequently to indemnify its contractors for the liability arising from
the accident. Veolia did not have its contract taken away but declined the renewal of it.

However, this point is minor compared with several false and misleading statements that were
made to the Committee about the accident and its aftermath.

Correction of False and Misleading Statements

First, Congressman Gallegly asserted that the National Transportation Safety Board {NTSB)
“after a thorough investigation of the Chatsworth accident” found that Connex Railroad had “a
culture of ignoring risk and accepting rule violations.” This assertion is false. The NTSB’s final
report of its investigation of the accident made no such findings—it is completely devoid of any
criticisms of Connex management or its oversight. The NTSB actually found the opposite with
regard to Connex’s policies, procedures and management oversight.

Second, the Congressman presented an exhibit at the hearing purporting to show the cell
phone activity of Engineer Sanchez on days prior to the accident, taken from the Engineer’s
personal cell phone records. The Congressman asserted that Connex managers knew of this
cell phone use by Mr. Sanchez and did nothing to stop it. This assertion is also false. As clearly
stated in the NTSB Accident Report, the personal cell phone records of Mr. Sanchez were not
available to Connex until the NTSB obtained them by subpoena in the year after the accident
and there was no way that Connex managers could otherwise have known about Sancher?’
pattern of violating the Connex ban on cell phones. {NTSB Accident Report, p. 31.) The NTSB
concluded that the remoteness of the locomotive cab made direct observation by supervisors
of illicit cell phone use nearly impossible. Even Conductor Heldebrand, who worked with
Engineer Sanchez 5 days a week, 2 shifts per day, for 5 months prior to the accident, was not
aware of texting or actual cell phone use aboard the train,

Third, Congressman Gallegly asserted that Conductor Heldebrand had complained to his
supervisors about cell phone use by Mr. Sanchez before the accident and that he had been
ignored by those supervisors. Both aspects of this allegation are alsc false. The NTSB
investigated this allegation and found that it was without foundation. Conductor Heldebrand
on one occasion a few weeks before the accident had observed Engineer Sanchez’s cell phone
out of his grip {bag) in the cab car of the train while the train was stopped at a station. Having a
cell phone out of a grip is not a violation of either the General Code of Operating Rules (GCOR}
or Federal Railroad Administration (FRA) regulations {(which had no rule), but it was a violation
of Connex rules. Conductor Heldebrand reminded his engineer of the Connex rule and
reported his observation to his supervisor, as the Connex rule was well known to its crews and
was enforced by Connex. Connex Railroad, at the time of the Chatsworth accident, had the
strictest rule against cell phones in the railroad industry. Connex was the only railroad in the
U.S. that prohibited not only use of a cell phone in the cab of a moving locomotive but also the
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mere possession of a cell phone on the person of an engineer in the cab of a locomotive at any
time. The NTSB found that as a result of this report by Conductor Heldebrand, Supervisor Rick
Dahl appropriately counseled Engineer Sanchez. The NTSB report also noted that Conductor
Heldebrand told the NTSB—again contrary to what Congressman Gallegly asserted—that he did
not believe at that time that his observation evidenced a problem of cell phone use by his
engineer. “The conductor said the engineer acknowledged that such use was a violation of
company rules. He also said he believed this to be an isclated event.” (NTSB Accident Report, p.
31)

The NTSB Found No Fault with Veolia Management Oversight

Just as significantly, the NTSB found that the performance monitoring practices and efficiency
{compliance) testing of Connex Railroad management met or exceeded industry standards in all
respects and did not question or criticize in any way those practices or testing. The NTSB
found that the Connex policy that prohibited the possession of a cell phone out of an engineer’s
grip in the cab of a locomotive, whether the train was moving or stopped, exceeded industry
standards; that management conducted regular testing for cellphone use violations; and that it
appropriately counseled Engineer Sanchez on what were only two cell phone related incidents
in more than three years at Connex since coming over from Amtrak, of 1) once in 2006 when, in
a routine inspection by a supervisor, his cell phone was discovered left on inside his grip' and 2)
the above-mentioned occasion when his conductor observed Mr. Sanchez’ cell phone out of his
bag while stopped at a station—neither of which incident violated any CGOR or industry rule
other than Connex’ industry-leading rule. With respect to these two instances, the NTSB
specifically stated: “As already noted, on two occasions in the previous 2 years he {Sanchez] had
been counseled about his use of a cell phone while on duty, but neither instance suggested a
pattern of violations or an ongoing, willful disreqgard for the rules.” (NTSB Accident Report, p
56.) Clearly, contrary to what the Congressman asserted, the NTSB found no fault with Connex
rules, procedures or management oversight—or safety culture.

The men and women who made up the Connex engineer and conductor crews and their
supervisory staff at Metrolink were experienced, well-trained professionals, all of whom came
over to Connex from Amtrak and other railroads when the Metrolink service transitioned from
Amtrak to Connex in 2005. Under its contract with the SCRRA, Connex was required to hire all
Amtrak crews in good standing, including Engineer Sanchez and Conductor Heldebrand. Under
Connex, efficiency {compliance) testing was increased by 60% over the level performed under
Amtrak, was twice what was required of Connex under its contract with the SCRRA. During the
three years before Chatsworth under Connex, these crews and management were responsible
for compiling the best safety record in the 17-year history of Metrolink. it is unfair to attempt
to damage the reputation of these men and women and the company that employed them
based upon false information.
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The Recovery Fund for Victims—Largest in the History of Passenger Rail

With regard to the $200 million recovery fund created by Veolia and the SCRRA, Congressman
Gallegly asserts that $200 million is inadequate to pay the damages claims of victims and their
families. To the extent that any amount of money can adequately compensate for the loss of
life and or serious injuries, the facts are that the $200 million settlement constitutes the largest
financial recovery in the history of passenger rail, exceeding the amounts paid on a per claim
hasis for the deaths and injuries suffered in the 9/11 disaster and in every other passenger rail
accident in the U.S,, including the 2005 Metrolink collision in Glendale, California (when Amtrak
was Metrolink’s operator) that only was recently settled after years of protracted litigation.
Further, the federal and state courts have now approved the creation of the fund and all
claimants in the pending litigation have formally agreed to the $200 million settlement,
discharging all defendants from further liability. To get to the particular damages model cited
by the Congressman, one would have to accept valuations that far exceed the norm in serious
accident cases.

The Congressman refers to Veolia as “a French conglomerate”. Veolia Transportation is a
subsidiary of Veolia Environnement, S.A. based in Paris. But, Veolia Transportation is a U.S.
company, based in Chicago, that employs almost 20,000 Americans, and its leadership, except
for one officer, is made up of all U.S.-born citizens. Our corporate structure has no affect on the
application of federal law on our operations in the U.S.

Congressman Gallegly asserted at the hearing that Veolia carries global excess insurance of $700
million that is available to pay claims. That amount is overstated, but as you know, insurance
companies determine when and whether to pay claims, not insureds, and it took Veolia almost
a year of hard work to persuade its domestic insurers, along with the joint insurers of the SCRRA
and Veolia, to help create the $200 million recovery fund without a judicial determination of
causation or liability and despite the SCRRA’s full contractual indemnification of Veolia. The
only alternative to the creation of this historic fund was protracted litigation that would have
taken years to resolve the complex causation, liability and indemnification issues involved in this
case. We are convinced that Veolia and the SCRRA did the right thing to put aside these issues
to bring financial recovery to the Chatsworth victims and their families when we did. The
notion that Veolia could tell its excess insurers to go beyond the historic amount of the recovery
fund and make additional awards to the plaintiffs under the circumstances of this case, even if
Veolia believed it justified, is simplistic and fallacious.
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We appreciate your attention to this matter and the opportunity to correct the record as to the
misinfarmation in it. We respectfully request that this letter be added to the official hearing
record and shared with your staff and colleagues on the Committee. We are available to you at
any time to answer any additional questions you may have.

Very truly yours,

Mark L. Joseph
Vice Chairman and

cc:

Ranking Member Nick Joe Rahall

Ranking Subcommittee Member Corrine Brown
Congressman Elton Gallegly
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The Fertilizer Institute

Nourish, Replenish, Grow
Ford B. Wost
President

March 25, 2011

The Honorable Bill Shuster

Chairman

Subcommittee on Railroads, Pipelines, and
Hazardous Materials

Committee on Transportation and Infrastructure

Washington, D. C. 20515

Dear Chairman Shuster:

The Fertilizer Institute (TF1) appreciates the opportunity to comment on the hearing held last
week to review Federal regulatory overreach in implementing the Rail Safery Improvement Act.

TFI represents fertilizer producers, importers, wholesalers and retailers. Our mission is to
promote and protect the use of fertilizer from the plant where it is manufactured to the plants
where it is used and at all points in between. The U.S. fertilizer industry is a critical part of our
nation’s food security, provides an input that is indispensable to American agriculture and
ensures a ready supply of high-quality and low-cost food for American consumers. One of our
vital fertilizers is anhydrous ammonia. It is the most economical and efficient source of nitrogen
for most farmers and the primary ingredient in all nitrogen fertilizers. Anhydrous ammonia is
classified by the Department of Transportation as a toxic-by-inhalation (TTH) material.

TFI members who ship and receive anhydrous ammonia make safety a top priority and work
daily to ensure the safe transportation of this product. They work closely with carriers to ensure
tank cars and all appurtenances are in quality condition and to develop research for improved
survivability of tank cars in the event an accident occurs in the future. Shippers and carriers have
also been working together to develop the best routing options for the safe and secure
transportation of anhydrous ammonia.

The railroads and TFI agree, that rail transportation of TIH materials is the safest way to
transport these materials. TFI members must have access to rail transportation of anhydrous
ammonia in order to meet the demands of U.S. farmers for optimal crop production.

We would like to highlight the following concerns with the current positive train control (PTC)
requirements:

» We believe there may be other rail safety improvement projects with potentially greater
safety benefits and lower costs. We believe it would be helpful to conduct a rigorous cost
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benefit analysis of possible safety projects to ensure available funds are used as
efficiently as possible;

» We want to ensure that any railroad investment in PTC technology is equitably allocated
among all shippers. Railroads have stated that their preference is to allocate the entire
cost of PTC technology to shippers of TIH materials. Given previous attempts by the
railroads to seek relief from the common carrier obligation to transport TIH materials
there are concerns that these costs will be used to raise rates until rail transportation is no
longer economically feasibie.

As the committee reviews rail safety and the implementation of various aspects of the Rail Safety
Improvement Act, we look forward to working with you and all concerned parties.

Sincerely,

Bl

Ford B. West
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