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SUMMARY OF SUBJECT MATTER

To: Members of the Subcommittee on Railroads, Pipelines, and Hazardous Materials
From: Subcommitiee on Railroads, Pipelines, and Hazardous Materials Republican Staff
Subject: Hearing on “Reducing Regulatory Burdens and Ensuring Safe Transportation of

Hazardous Materials.”
PURPOSE OF HEARING

The Subcommittee on Railroads, Pipelines, and Hazardous Materials is scheduled to meet
on Tuesday, April 12, 2011 at 3:00 p.m. in 2167 Rayburn House Office Building to receive
testimony related to the reauthorization of the hazardous materials safety programs of the
Pipeline and Hazardous Materials Safety Administration (PHMSA). This hearing is part of the
Cominittee’s effort to reauthorize the hazardous materials safety programs which was last
authorized under the Hazardous Materials Transportation Safety and Security Reauthorization
Act of 2005 (IMTSSRA), which expired September 30, 2008. The Subcommittee will receive
testimony from the PHMSA and the industry on how best to reduce the regulatory burdens while
ensuring hazardous materials ave transported in a safe and efficient manner.

BACKGROUND

The HMTSSRA is found in Title VII of Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for Users (P.L. 109-59) (SAFETEA-LU). The HMTSSRA
made a number of additions and amendments to 49 U.S.C. §§ 5101-28, “Transporiation of
Hazardous Material” (Federal hazmat law). Federal bazmat law places certain responsibilities on
the Secretary of the Department of Transportation {DOT) to protect against the risks inherent in
transporting hazardous materials. PHMSA is the agency within DOT primarily responsible for
implementing the Federal hazmat law.

Specifically, PHMSA administers nationwide safety programs designed to protect the
public and the environment from the risks associated with the commercial transportation of
hazardous materials by air, rail, vessel, highway, and pipeline. The agency’s two roles are
pipeline safety and hazardous material safety, Under its bazardous materials safety program,
PHMSA oversees the safe and secure shipment of nearly 1.4 million daily movements of
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hazardous materials, such as explosive, flammable, corrosive, and radioactive materials. These
materials include such common products as paints, fuels, fertilizers, alcohols, chlorine,
fireworks, and batteries that are essential to the general public and local economies due to their
use in farming, medicine, manufacturing, mining, and other industrial processes. In total, about
3 billion tons of hazardous material moves each year in the United States.

PHMSA promulgates and enforces, among others, the hazardous materials regulations
(HMR; 49 C.F.R. parts 171-180) to carry out its mission. By statute, a material or group or class
of material is considered hazardous if the Secretary determines that transporting that material in
commerce in a particular amount or form may pose an unreasonable risk to health and safety or
property. 49 U.S.C. 5103(a). Unlike other DOT agencies whose regulations apply to a specific
transportation mode, such as rail, motor carrier, and aviation, the HMR applies to the product
itself. The HMR categorizes hazardous materials into nine classes, and sets forth transportation
requirements for packaging, marking and labeling, shipping papers, loading, placarding, and
segregation.

Recent PHMSA Regulations and the Need for Transparency

Special Permits and Approvals
The Federal hazmat law and HMR prohibit the movement of hazardous materials unless a

regulation, permit, or approval authorizes the movement. Special permits provide a means of
varying from a specific provision of the HMR in a way that achieves a safety level at least
equivalent to that required under the AMR or is otherwise consistent with the public interest.
For example, if new, improved packaging for a certain hazardous material is developed, an
individual may apply for a special permit to use that improved technology. Some special
permits, if proven over time to be safe and are generally applicable, can and should be
incorporated into the HMR. Similar to a special permit, an approval allows its holder to perform
a particular function that requires prior consent under the HMR. For example, explosives and
fireworks may only be transported with an approval. To be issued a special permit or approval,
the applicant must have a fitness determination made by PHMSA.

In October 2009 and August 2010, PHMSA changed its procedures for conducting fitness
determinations for special permits and approvals, respectively. Instead of going through usual
notice and comment procedures, PHMSA made its changes by issuing standard operating
procedures (SOP). Determining fitness procedures in this manver lacked fransparency and
stripped hazardous materials offerors and shippers of any opportunity to give their input on the
procedures and criteria necessary for making fitness determipations. In response, a large
industry group petitioned for a rulemaking in December 2010 explaining that the SOPs’
processes and procedures differed dramatically from the historical fitness review, broadened the
scope of the fitness review {essentially amending the existing HMR), and contained
misstatements and inaccuracies. Moreover, the current criteria for judomg fitness are not clear to
the industry, which creates a climate of regu}atory uncertainty.

During this same time period, PHMSA noticed a rulemaking that became final on
January 5, 2011, requiring certain additional information be included in special permit
applications. The additional information requires items like the name of the applicant’s CEO
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and a description of anywhere the permit may be used, which could entail thousands of locations,
creating an unnecessary burden on business and increased costs, with little safety benefit.
Hearing witnesses will describe the impact of these new requirements, and recommend ways to
streamline the special permit and approval procedures; incorporate more special permits into the
HMR; and establish fitness criteria in a manner that promotes consistency, predictability, and
transparency. Increasing the transparency and predictability of the special permits and approvals
process will allow businesses and the economy to grow, while enhancing safety.

Cargo Tank Wetlines )
The term wetline refers to the external piping on cargo tank frucks, such as gasoline

tankers, used 1o load and unload the product, which may contain some of the product in it during
transportation. According to DOT’s hazardous material incidents database, for the years 1999-
2009, there were 8 incidents of fatality or injury attributable to wetline releases. There are over
50,000 cargo tank shipments of flammable liquids each day, meaning the risk of a fata} wetline
incident is 1 in 30,000,000.

Despite this low incident rate, on January 27, 2011, PHMSA issued a notice of proposed
rulemaking that would prohibit transportation of certain hazardous materials, like gasoline, in
wetlines unless (1) the cargo truck was equipped with a bottom damage protection meeting
cerfain requirements, or (2) certain performance standards are met through draining or purging
the wetline. The data PHMSA used to justify the rulemaking, however, is questionable, because
over the same ten-year period noted above it found 172 incidents of damaged wetlines. PHMSA
did not detail that of those 172 incidents, 30 involved combustible materials (not flammable
materials) which are not subject to the rule; 45 incidents involved more than 50 gallons of
product, which is more product than a wetline could hold, meaning the tanker was penetrated as
well; 7 involved straight line, not wetline, trucks; and 1 involved a fruck equipped with the type
of purging system contemplated by the rule. Simply put, the rulemaking overstates its benefits
and underestimates the significant costs to the industry to retrofit tank trucks and the inherent
risks of retrofitting tank frucks. Hearing witnesses will describe the potential impact of the
proposed rule, identifying and quantifying the real-world risks caused by wetlines and costs
associated with wetline regulation.

Package Opening
The HMTSSRA added new inspection and investigation authority to the Federal hazmat

faw. The intent of this new aunthority was, as the subsection title indicated, to help discover
hidden shipments of hazardous material. On March 2, 2011, PHMSA issued final rules
implementing that authority; including procedures for opening packages to identify undeclared
hazardous materials, i.e., a package that is not marked, labeled, accompanied by shipping
documentation, or otherwise identified as a hazardous material. The final rules, however, also
allow for declared packages fo be opened, inspected, and removed from transportation if the
investigator has reasonable and articulable belief the package contains hazardous material and is
not compliant with the HMR. Some concem has been raised that the final rule goes beyond the
intended need to investigate undeclared packages. The opening of packages creates a potential
unsafe situation for the inspectors, carriers, and the public. Furthermore, there is a concern with
regard to indemnification of those involved in the transporfation. Hearing witnesses will discuss
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how to address the universal concerns about undeclared packages without creating undue
regulatory overreach and unintended safety concerns.

Uniformity and Avoiding Duplication

Background Checks
Commercial motor vehicle drivers who haul hazardous materials at quantities requiring

vehicle placards under DOT regulations must have a hazardous materials endorsement (HME) to
their state-issued commercial driver’s license (CDL). The USA Patriot Act (P.L. 107-56),
prohibits states from issuing a license to operate a motor vehicle transporting in commerce a
hazardous material without a determination by the Secretary of Homeland Security that the
individual does not pose a security risk. TSA meets this mandate by requiring drivers seeking to
apply for, renew, or transfer a HME to undergo a security threat assessment, which includes a
finger-print based Federal Bureau of Investigation criminal history records check, a check for
ties to ferrorism, and an immigration status check. The disqualification standards under the
HME program are identical to the standards TSA applies under the Transportation Worker
Identification Credential (TWIC).

Industry and some labor groups have raised concerns that they are subject to duplicative
background checks or credentials because some states and localities have started to conduct their
own additional background checks of drivers. These additional credentials can cost
approximately $100 (or more) and require time off from work to undergo the application
process, including fingerprinting. In most instances, however, the same FBI database is being
checked, and the process is the same regardless of whether the hazardous material is
weaponizable. These redundant background checks increase costs on drivers, have a chilling
effect on the number of drivers, and do little to increase security. Hearing witnesses will discuss
the best means of eliminating duplicative background checks and the associated financial
burdens on drivers, while enhancing efficiency and security within the regulated community.

Equitable Enforcement

The HMR includes over 500 pages of regulatory text for transporting hazardous
materials, and control over compliance with each regulation depends on where one is in the
stream of transportation. The policy goal of enforcement is to encourage compliance with the
HMR by the entity responsible. Much of the compliance rests with the offeror of the materials
into commerce, who must properly classify the materials, select the packaging, mark and label
the package, and prepare the shipping papers. Most of the violations of the HMR, however, are
discovered during roadside, railyard, or terminal inspections and the carrier is often issued the
citation, which may be for something over which the carrier had no control nor could have
reasonably discovered. Violations can have consequences for a carrier’s fitness to operate
regardless of the fact that they did not have control over compliance with the regulations. The
Committee will review the best means of addressing this inequity. Some industry stakeholders
have recommended this could be accomplished through better distinguishing between functions
normally performed by a shipper and those that are the responsibility of the carrier and clarifying
that carriers are not responsible for violations from pre-transportation functions performed by
another, unless the carrier has actual knowledge of the violation.




International Representation
The transportation of hazardous matesials is one that spans the globe. Therefore, several

international forums exist to ensure international hazardous material transportation safety and
facilitate commerce through the harmonization of hazardous materials regulations and standards.
(Two such organizations are the United Nations Committee of Experts on the Transport of
Dangerous Goods and the International Civil Aviation Organization.) Since the creation of DOT
in 1967, PHMSA and its predecessor agencies have been designated the lead agency in this
international work. Recently, PHMSA was replaced as the lead U.S. representative in these
forums. The industry is concerned that replacing PHMSA, the nation’s expert agency on
hazardous materials transportation across all modes (e.g., rail, air, motor carrier, etc.) with an
agency whose expertise is focused on one mode of transportation could undermine a uniform
approach to hazardous materials policy. Hearing witnesses will discuss how best to ensure the
nation’s experts in hazardous materials transportation safety play a lead role in representing the
country internationally.

State Hazardous Material Permits

There are more than 40 separate state hazardous materials permitting progtams.
Complying with all of them creates a significant regulatory burden on the motor carrier industry.
At the same time the safety benefit is questionable, as PHMSA has its own federal registration
requirements and states may inspect hazardous materials carriers on the roadside. While some
states may require a fitness review, for most it is an additional paperwork exercise for the
industry. The Federal hazmat Jaw provides for a voluntary uniform program for state hazardous
material registration and permitting as a means of alleviating the burdens on the industry;
however, only six states currently participate. The Committee will consider how to reduce these
regulatory burdens and increase the effectiveness of the uniform program.

Preemption Issues

State Enforcement: To achieve the safe and secure transportation of hazardous material
uniform regulatory requirements are necessary, which is why explicit preemptive authority is
provided for in the Federal hazmat law. The HMTSSRA, however, added a provision to the
statute to remove preemptive limitations on state enforcement authority. This allows states to
use the enforcement authority loophole to impose inconsistent requirements on the industry.
Hearing witnesses will discuss the impacts of state enforcernent autbority on inter- and intrastate
commerce and recommend changes to Federal hazmat law to ensure enforcement requirements
are uniform.

Incident Reporting: Federal hazmat Jaw sets forth five specific areas of state, local, or
tribal Jaw that are preempted if substantively different from federal law or regulations.
Currently, written notification of unintentional releases of hazardous materials are included on
that list. States have been free, however, to impose different verbal incident notification
requirements on the industry, resulting in dozens of individual reporting requirements that vary
from jurisdiction to jurisdiction. This creates confusion for individuals operating within multiple
jurisdictions as to what, if any, verbal reporting requirement there may be for the location of the
release. Hearing witnesses will discuss how federal notification requirements can ensure that the
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appropriate local emergency response officials are notified in the event of a release without the
need for a variety of state, local, and tribal requirements.

INVITED WITNESSES

The Honorable Cynthia Quarterman
Administrator
Pipelines and Hazardous Materials Safety Administration

David W. Boston
President
Owen Compliance Services, Inc.

Heidi K. McAuliffe, Esq. {or designee)
 Senior Counsel
American Coatings Association, Inc.

- Paul Derig
Environmental, Health and Safety Manager
J.R. Simplot Company

Barbara Windsor
- Chairman
American Trucking Association

LaMont Byrd
Director, Safety and Health
The International Brotherhood of Teamsters






REDUCING REGULATORY BURDENS AND
ENSURING SAFE TRANSPORTATION
OF HAZARDOUS MATERIALS

Tuesday, April 12, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON RAILROADS, PIPELINES, AND
HAZARDOUS MATERIALS,
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
Washington, DC.

The subcommittee met, pursuant to call, at 3:00 p.m., in room
2167, Rayburn House Office Building, Hon. Bill Shuster [chairman
of the subcommittee] presiding.

Mr. SHUSTER. The hearing will come to order.

Good afternoon. Welcome everyone. Thanks for being at this sub-
cor?mittee hearing on railroads, pipelines, and hazardous mate-
rials.

As you might notice, this is a fly-in day, so we might be light on
members here. I am informed the ranking member will be here.
She is en route. We are glad to have Mr. Filner here today.

The hearing today will focus on the reauthorization of hazardous
materials safety programs of the Pipeline and Hazardous Materials
Safety Administration, or PHMSA. The current authorization of
these programs expires September 30th, 2008.

We also will be focused on how we can best reduce the regulatory
burdens while ensuring hazardous materials are transported in a
safe and efficient manner.

We have a distinguished panel of witnesses here with us today,
and it is my pleasure to welcome back Administrator Cynthia
Quarterman, the Administrator of PHMSA. I believe this is your
first trip up here in 2011. In 2009 and 2010, I think we saw you
here about every week, so we are very familiar with you, as you
are with us. So, again, thanks for being here.

I think, as most people know, that the Transportation Committee
is working on the reauthorization of a transportation bill, and it is
important that I say transportation bill. In years past, it has really
been called the highway bill, but Chairman Mica is going to put
great focus on it being a transportation bill looking at the wide va-
riety of transportation needs we have in this country.

In addition to a strong rail title which will be included in the re-
authorization, we are looking to reauthorize hazardous materials
safety programs in the transportation bill and look forward to the
discussion here today.

o))
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I am interested in highlighting some of the key areas that I feel
strongly must be given closer examination and that we have raised
before: special permits and approvals and cargo tank wetlines.

Special permits provide a means for varying from a specific pro-
vision of the Hazardous Materials Regulation, the HMR, in a way
that achieves at least an equivalent level of safety to regulations
or is otherwise consistent with public interest.

Similarly, special permits and approvals allows its holder to per-
form a particular function that requires consent under the HMR.
For example, explosives and fireworks may only be transported
with an approval. To be issued, a special permit or approval of the
application must have a fitness determination made by PHMSA.

In October of 2009 and August, 2010, PHMSA changed its proce-
dure for conducting fitness determinations for special permits and
approvals. I am concerned that PHMSA failed to go through usual
notice and comment procedures in making these changes. Doing so
in this manner lacks transparency and takes away the ability of
stakeholders to give their input. Moreover, the current criteria for
judging fitness are not entirely clear, which creates a climate of
regulatory uncertainty.

During the same period of time, PHMSA noticed a rulemaking
that became final on January 5, 2011, requiring additional infor-
mation in special permit applications. Much of this additional infor-
mation does little to increase safety, while creating unnecessary
burdens on shippers, while also increasing costs.

We are focused on streamlining the special permit and approval
procedures, incorporating more special permits into the hazardous
materials regulations, and establishing fitness criteria in a manner
that promotes consistency, predictability, and transparency. Doing
so will both enhance safety and allow the economy to grow.

I also want to touch on the issue of cargo tank wetlines. We have
addressed this issue in the subcommittee previously and will dis-
cuss it in more detail today.

According to the U.S. Department of Transportation, from 1999
to 2009 there were eight incidents of fatality or injury attributed
to wetline releases. There are over 50,000 cargo tank shipments of
flammable liquids each day, meaning the risk of a fatal wetline in-
cident is one in 30 million. Despite this low incident rate, in Janu-
ary, 2011, PHMSA issued a notice of proposed rulemaking on this
issue to require trucks to undergo retrofits or meet certain perform-
ance standards that would increase costs. Simply put, the rule-
making overstates the benefits of changes to wetlines regulation
and underestimates the significant cost to retrofit tank trucks and
the inherent risk of retrofitting.

In closing, I am looking forward to hearing from our witnesses
regarding issues concerning maintaining uniformity and avoiding
duplication. I continue to highlight in our hearings that, through-
out our government, I am deeply concerned with the regulatory
overreach that cripples our economy, stifles job creation, and ties
our Nation in red tape.

I applaud President Obama for his recent comments on reducing
the regulatory burden and for calling for a governmentwide review
of burdensome regulations. However, it seems like every time I
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turn around, another agency is making—moving forward with new,
difficult, and expensive rulemakings.

We must ensure that our regulatory process maintains the high-
est level of safety while appropriately balancing the importance of
promoting economic growth, innovation, and competitiveness and
job creation. There is a significant disconnect between the Presi-
dent’s word and the action of many of the agencies in his adminis-
tration.

And, with that, I would like to yield to the ranking member, if
she has a statement.

Ms. BROWN. Thank you for holding this important hearing on the
reauthorization of the Department of Transportation hazardous
materials safety program.

Last Congress, when I was chair of this subcommittee—it seems
like a very long time ago—we conducted an extensive investigation,
along with the DOT general, which raised some serious safety con-
cerns within the agency. I am happy to be here today to hear from
PHMSA and other stakeholders to see how the program is doing,
how they have made it safer, and what we need to consider as we
work to reauthorize the important safety program.

SAFETEA-LU made a number of significant changes in the haz-
ardous materials safety program. The law provided DOT with en-
hanced inspecting authority. Last time we had a PHMSA in this
room, we testified—I raised concerns about the number of inspec-
tors we had. In 2009, it was just 35 inspectors to monitor in the
entirety of the entire country. Today, I understand we are up to 51,
which I believe will go a long way to conduct more adequate inspec-
tions and help ensure compliance with the regulations. Yet I be-
lieve there is still a lot of room for improvement. Fifty-one inspec-
tors for 300,000 entities is not a lot.

SAFETEA-LU also strengthens training requirements and dou-
bles funding for the firefighters training program. The hazardous
material emergency preparation grant program is critically impor-
tant for training firefighters and other workers on how to respond
to accidents and incidents involving hazardous material. PHMSA
estimated that the program provided more than two million emer-
gency responses with initially trained or re-certifying trainees.

As we look forward to reauthorization, I think it is important to
continue this program and to ensure that the level of training these
firefighters and other HAZMAT workers are receiving is adequate.

I look forward to hearing today about what changes they have
made to the special permitting and approval program, the subject
of our investigation just 2 years ago. During our investigation, we
discovered that the agency was not reviewing the applicant’s safety
record before issuing these exemptions from safety regulations. It
did not follow up on unreported incidents. In many cases, it did not
know whether a carrier was even authorized to transport haz-
ardous material.

At that time, we issued an alarming number of special permits
or exemptions from important safety regulations and provided little
or no oversight to the program. Special permits and approvals are
not a right but a privilege for carriers to be exempted from certain
HAZMAT regulations. In law, safety is mandated to be the highest
priority. We need to make sure that there is significant oversight
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over this program, that exemptions are not just blindly handed out
to individuals or trade associations. Safety background review and
fitness determinations are a critical part of making this program
a success so that, while commerce is not hindered, safety is not
compromised.

I would like to state for the record that I think it would have
been more appropriate that the DOT Inspector General testify be-
fore us today to discuss their investigations and recommendations.

I would like unanimous consent to submit for the record a copy
of the DOT IG report and a copy of the committee’s reports on its
investigation and findings.

Mr. SHUSTER. Without objection, so ordered.

[The information follows:]
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This report presents the results of our review of the Pipeline and Hazardous Materials
Safety Administration’s (PHMSA) Special Permits and Approvals Program. PHMSA
is the lead agency responsible for regulating the safe transport of hazardous materials,
including explosive, poisonous, corrosive, flammable, and radioactive substances.
PHMSA regulates up to 1 million daily movements of hazardous materials. Many
hazardous materials are transported under the terms and conditions of special permits
and approvals, which provide relief or exceptions to the Hazardous Materials
Regulations.

On September 10, 2009, we testified before the House Committee on Transportation
and Infrastructure regarding our review of PHMSA’s Special Permits and Approvals
Program.” Our review disclosed serious deficiencies in how PHMSA processes and
oversees special permits and approvals. This report summarizes the results of our
review and transmits our recommendations to strengthen the Special Permits and
Approvals Program by addressing the issues we presented in our testimony. A copy
of our hearing statement is attached for your information. Our audit objectives were
to evaluate the effectiveness of PHMSA’s (1) policies and processes for reviewing
and authorizing special permits and approvals, (2) coordination with the affected

' Hazardous Materials Regulations, 49 C.E.R. § 171-180 (2009).

> OIG Testimony Number CC-2009-096, “PHMSA’s Process for Granting Special Permits and Approvals for Transporting
Hazardous Materials Raises Safety Concerns,” September 10, 2009. OIG reports and testimonies arc available on our
website: www.oig.dot.gov.



Operating Administration® before issuing any of these special authorizations, and
(3) oversight and enforcement of approved parties’ compliance with the terms and
conditions of these authorizations. We conducted the audit from July 2008 through
January 2010 in accordance with government auditing standards prescribed by the
Comptroller General of the United States. Our objectives, scope, and methodology
are detailed in the exhibit to this report.

IN SUMMARY

Our review identified safety issues that call into question the effectiveness of
PHMSA’s process for granting special permits and approvals for transporting
hazardous materials.  Specifically, PHMSA does not (1) adequately review
applicants” safety histories, {2) ensure applicants will provide an acceptable level of
safety, (3) coordinate with the affected Operating Administrations, and {4) conduct
regular compliance reviews of individuals and companies that have been granted
special permits and approvals. To alert PHMSA to our safety concerns with transport
of specialized bulk explosives, we also reported these issues in a July 2009
management advisory. We note that PHMSA has developed action plans to address
concerns we have raised about its Special Permits and Approvals Program. We will
be monitoring the actions taken to ensure that each problem we raised is addressed.
Our findings are summarized below:

* PHMSA does not look at applicants’ safety history when assessing their fitness for
a special permit or approval. For all of the 99 permits and 56 approvals we
examined, PHMSA did not consider the applicants’ incident and compliance
records when granting, renewing,® or allowing “party-to”> permits. We found this
to be the case even when applicants had multiple incidents and enforcement
violations for years prior to receiving their permit. Of particular concern is
PHMSA’s practice of granting special permits to trade associations—effectively
giving a “blanket authorization” to thousands of member companies without any
assessment of their safety histories or need for the permit.

¢ PHMSA has granted special permits and approvals without sufficient data or
analyses to confirm that applicants’ proposed level of safety is at least equal to
what is called for in the Hazardous Materials Regulations. PHMSA’s reviews of
65 percent of the 99 permits and all 56 approvals we examined were either
incomplete, lacked evidence of an equal level of safety, or simply nonexistent.
PHMSA also lacks sufficient supporting documentation for renewal and party-to

¥ The Federal Aviation Administration, Federal Motor Carrier Safety Administration, and Federal Railroad Administration

are responsible for inspection and enforcement of hazardous materials regulations for their respective industries involved
in transporting hazardous materials in commerce.

* A renewal is a request to extend the permit. Renewals can be valid for up to 4 years.

A “party-to” is a request to “piggy-back” on a new or existing permit.



permits, which are based on evaluations PHMSA may have performed several
years earlier when assessing the original (new) special permit application.

« PHMSA did not coordinate with the Federal Aviation Administration, Federal
Railroad Administration, or Federal Motor Carrier Safety Administration on
90 percent of the new and party-to permits or any of the renewals we reviewed,

-although these agencies may have critical safety data on applicants secking a
permit. Further, PHMSA did not coordinate most of the emergency permits we
reviewed—even though the law specifically requires their coordination.

e PHMSA s risk-based oversight program omits a key rating factor that should drive
compliance reviews-—that is, whether a company holds a special permit or
approval. However, our visits to 27 companies found that more than half did not
comply with the terms of their permits. Some officials did not know which
permits applied to their location, and some were unaware that they even had a
permit to abide by.

PHMSA’s planned actions address our concerns with the process and procedures used
to manage the special permit program; the criteria used to assess an equivalent level
of safety;® the process for evaluating the fitness of applicants and their safety
performance; increased compliance audits and oversight of special permit holders;
enhanced accountability of those operating under the terms of special permits; and the
need to modemize the information technology system that supports the program.
PHMSA has already completed several of its action plan items, including:

» Developing and publishing written policy to clarify that special permits are issued
to member companies only, not to the association or organization.

 Revising policy and procedures to ensure that an “equivalent level of safety”
determination is met and fully supported with safety documentation evaluations.

e Revising policy and procedures to ensure that applicant fitness determinations are
well-founded and fully supported.

¢ Developing formal standard operating policies and procedures for the special
permits program. :

While these actions and the remaining ones will require sustained management
attention to fully analyze and resolve concerns with the special permit process,
PHMSA must also focus attention on its approval process. Our work found that many
of the weaknesses in the special permit process are also evident in PHMSA’s approval
process. Specifically, PHMSA did not document applicants’ proposed level of safety
for all 56 approvals we reviewed and had granted S approvals to applicants with prior

® The proposed alternative will achieve a level of safety that is at least equal to what is called for in the regulation from
which the special permit is sought.



safety incidents and regulatory violations—ranging from a company with 6 incidents
and 1 violation to a company with 178 incidents and 23 violations. In October 2009,
PHMSA developed and began implementing an action plan to enhance safety
oversight of the approvals program. However, a number of longer term actions
remain. These include developing a system to notify PHMSA and other relevant
Operating Administrations of safety concemns and incidents and developing a pilot
project for installing Electronic Stability Control systems on special use (bulk
explosives) vehicles to prevent rollovers.

PHMSA should make it a top management priority to execute the action plans to
improve both its special permit and approval processes. As PHMSA reexamines these
processes, it must consider the age and number of special permits. We believe
PHMSA would benefit from reviewing special permits that are more than 10 years old
to determine if any can be included in the Hazardous Material Regulations. Based on
our review of 39 renewal and 21 “party-to” special permits, we found that 60 percent
were more than 10 years old and 33 percent were more than 20 years old. Also, the
sheer number of active special permits—over 5,000—underscores the need to
reexamine the strategy for adopting special permits into the Hazardous Materials
Regulations to keep the current regulatory framework in sync with today’s operating
environment.

CONCLUSION

Regulating and monitoring the movement of hazardous materials is a critical part of
ensuring the safety of the Nation’s transportation system, and it is PHMSA’s role to
properly assess all risks before allowing applicants to participate in commerce under
special permits and approvals.  While PHMSA’s action plans and senior
management’s attention show promise, it will take time, resources, and sustained
commitment to address longstanding and emerging issues. As PHMSA addresses
these areas, it must refocus its approach to proactively identify safety risks, work with
partner safety agencies to resolve safety and practicality matters, and set targeted
oversight priorities. '

RECOMMENDATIONS

Based on the results of our review, we are making a series of recommendations to the
PHMSA Administrator that PHMSA should take now to strengthen its policies,
procedures, and management oversight to ensure that the Special Permits and
Approvals Program is operating efficiently. We recommend that PHMSA:
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. Finalize and fully implement the action plans to improve the effectiveness of

processing special permits and approvals.

Finalize and fully implement formal standard operating procedures and policies
for special permit and approval processes (i.e., application, evaluation,
authorization; agency coordination; and oversight).

. Establish priorities for implementing each of the initiatives in the action plans as

well as a process to measure the effectiveness of each initiative and revise or
update initiatives as necessary.

Resolve the issue of company fitness and level of safety for existing special
permits issued to trade associations representing over 5,000 companies by
requiring these companies to reapply under the new policy guidelines that require
evaluating a company’s fitness and level of safety.

. Develop a precise definition of what constitutes an applicant’s “fitness” to conduct

the activity authorized by the special permit or approval. This definition should
include reviewing an applicant’s safety history—incidents and enforcement
actions—prior to granting a special permit or approval.

. Require the Office of Hazardous Materials Technology to conduct and prepare

complete evaluations that document the level of safety the company or individual
is proposing is as safe as or safer than requirements from which the company is
seeking relief.

Establish a partner safety interagency working group to develop a uniform process
for coordinating special permits, including new, renewal, “party-to,” and
emergency permits as well as new and renewed approvals.

Include “holders of special permits and approvals” as a priority factor in
PHMSA’s risk-based oversight approach in targeting companies for compliance
reviews.

Establish timeframes for resolving and implementing long-standing safety
concerns and periodically measure performance against the timeframes.

10. Establish a National Task Force to develop standard procedures for facilitating the

adoption of special permits and approvals into the Hazardous Materials
Regulations in order to keep the current regulatory framework in sync with
advanced technologies and business practices.
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AGENCY COMMENTS AND OFFICE OF INSPECTOR GENERAL
RESPONSE

We provided PHMSA with our draft report on February 2, 2010, and received its
formal response on February 25, 2010. PHMSA concurred with our first
9 recommendations and partially concurred with our 10" recommendation.
Specifically, PHMSA agreed with the necessity for a regulatory framework that
accommodates advanced technologies and business practices and spelled out the steps
it is taking to accomplish this internally through a special team assigned to review all
currently active special permits and identify those that should be incorporated into the
Hazardous Materials Regulations. PHMSA’s response is included in its entirety in
the appendix to this report.

PHMSA’s target completion dates and actions taken or planned for all
10 recommendations are reasonable, and we consider them addressed and subject to
follow up under Department of Transportation Order 8000.1C. We appreciate the
courtesies and cooperation of PHMSA representatives during this audit. If you have
any questions concerning this report, please contact me at (202) 366-0500 or Scott
Macey, Program Director, at (415) 744-0434.

Attachment

cc: Deputy Secretary
John Hess, PHA-30
Martin Gertel, M-1
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EXHIBIT. OBJECTIVES, SCOPE, AND METHODOLOGY

Our audit objectives were to assess the effectiveness of (1) PHMSA’s policies and
processes for reviewing and authorizing Special Permits and Approvals; (2)
PHMSA'’s coordination with the affected Operating Administration before issuing any
of these special authorizations; and (3) PHMSA, Federal Aviation Administration
{FAA), Federal Motor Carrier Safety Administration (FMCSA), and Federal Railroad
Administration (FRA) oversight and enforcement of approved parties’ compliance
with the terms and conditions of these authorizations.

We conducted this performance audit from July 2008 to January 2010 in accordance
with generally accepted government auditing standards. Those standards require that
we plan and perform the audit to obtain sufficient, appropriate evidence to provide a
reasonable basis for our findings and conclusions based on our audit objectives. We
believe that evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

Our audit work began in July 2008 at PHMSA, FAA, FMCSA, and FRA headquarters
offices. For the period January 2004 to August 2008, we statistically sampled 62 new
special permit applications, 60 special permit “renewals” and “party to” applications,
and 68 approval applications and assessed PHMSA’s policies and processes for
reviewing, coordinating, and authorizing approvals. See the table below for a
breakdown of samples.

Table. Special Permits and Approval Samples

Type of Sample Non- Emergency Denied
Application Size Emergency | Granted/Reviewed
Reviewed
Special Permits
New 62 40 16 6
Renewal/PTE 39/21 38/21 0 1/0
Permits Total 122 99 16
Approvals Total 68 56 0 12

We reviewed the various special permit and approval samples to determine if PHMSA
adhered to its policies and procedures. Specifically, we examined applications to
determine whether PHMSA required applicants to adhere to regulatory requirements.

We also assessed whether PHMSA coordinated with the modal administrations;
showed evidence of completing evaluation forms; and considered applicants’ fitness

Exhibit. Objectives, Scope, and Methodology
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to conduct the authorized activity and proposed level of safety to ensure it met or
exceeded the safety requirements from which the applicant was seeking relief.

During December 2008 and July 2009, we conducted 27 unannounced site visits to
high-risk companies that included explosive manufacturers, chemical manufacturing
plants, cylinder retesters, and other holders of special permits. The site visits were
conducted to determine if PHMSA was carrying out its roles and responsibilities and
if the companies were in compliance with the terms and conditions outlined in the
special permits (i.e., special provisions, safety control measures, certificates of
registration, security plan, shipping papers, and training requirements).

In June and July of 2009, we conducted 18 unannounced site visits to members of
local trade associations in Washington, DC, Maryland, and California to determine if:
(1) special permits applied to the respective sites and (2) the companies were in
conipliance with the terms and conditions outlined in the special permits.

We met with key PHMSA officials responsible for processing, reviewing, and
evaluating the Special Permits and Approvals Program. We also reviewed Office of
Hazardous Materials Safety special permits and approvals databases to review and
analyze data in support of the review.

We met with industry associations such as International Air Transport Association,
Air Transport Association, American Trucking Association, Association of American
Railroads, and Air Line Pilots Association to obtain their views of PHMSA’s Special
Permit and Approvals Program.

On July 28, 2009, we issued a management advisory on bulk explosive trucks and
other issues that arose during our review. On July 30, 2009, we briefed the Acting
Deputy Administrator for PHMSA and her staff on the status of the review. In
response, PHMSA briefed the Inspector General and the Deputy Secretary on the plan
of action developed to address our management advisory.

We also interviewed FAA, FRA, and FMCSA officials regarding their coordination
with PHMSA when special permits and approvals are issued.

Exhibit. Objectives, Scope, and Methodology
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APPENDIX. AGENCY COMMENTS

Q

U.S. Department Administrator 1200 New Jersey Avenue, SE.
of Transportation Washington, DG 20590
Pipeline and Hazardous Materials

Safety Administration

February 25, 2010

INFORMATION MEMORANDUM TO THE ASSISTANT INSPECTOR
GENERAL FOR AVIATION AND SPECIAL PROGRAM AUDITS

From: Cynthia L. Quarterman

X6-4433 Cf}y@@?\x.

Prepared by: Cindy Douglass
Assistant Administrator/Chief Safety Officer
x6-4461

Subject: Response to Draft Report on PHMSA'’s Special Permits
and Approvals Program

SUMMARY

The Pipeline and Hazardous Materials Safety Administration (PHMSA) has taken
swift and comprehensive action to ensure that the process for issuing special permits
and approvals for the transportation of hazardous materials functions effectively to
protect public safety. PHMSA has fully addressed all specific issues identified in the
DOT Office of Inspector General (OIG) review of the Office of Hazardous Materials
Safety (OHMS) Special Permits and Approvals Program. PHMSA conducted a top-
to-bottom review of its policies, procedures, practices, and staffing, and implemented
action plans with aggressive timeframes that have already significantly improved
oversight and accountability. We are dedicated to ensuring that operations authorized
by special permits and approvals meet the same high safety standard provided by the
Hazardous Materials Regulations (HMR).

PHMSA has committed to and is executing the following three action plans:

Appendix. Agency Comments
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o Action Plan for Special Permits Program;‘
o Action Plan for IT Modernization and Data Collection/Analysis; and
« Action Plan for Approvals Program.”

The Agency has completed the tasks within each of these plans on schedule and is on
target to fulfill each action plan. The action plans are “living” documents that will be
continuously reviewed to improve processes and regulations relating to special
permits and approvals and ensure they are up-to-date. PHMSA is committing
significant new budget and staffing resources to this effort and will continue to do so
as it works with its partners within DOT and the U.S Coast Guard to manage the
program. Our commitment to ensure the effectiveness of these vital programs
includes PHMSAs leadership and management team, the leadership of our partner
agencies in DOT, as well as the Secretary and the Deputy Secretary.

PHMSA’s actions, in total, systematically address each of the issues identified in the
OIG report, and offer decisive actions with regard to strengthening the special permits
and approvals programs. As conveyed in the following responses to OIG’s specific
recommendations, PHMSA has already completed action pursuant to several of the
recommendations, with remaining actions well underway.

PHMSA ACTIONS TO ADDRESS RECOMMENDATIONS

1 Finalize and fully implement the action plans to improve the effectiveness
of processing special permits and approvals.

PHMSA Response

Concur. On August 6, 2009, PHMSA finalized and began implementation of an
accelerated and comprehensive action plan to improve its management of the special
permits program. One main focus of the action plan is to ensure that the program
functions as intended to provide a level of safety for transportation of hazardous
materials authorized under special permits that is equivalent to the HMR. The action
plan takes into account existing personnel, budget and information technology. It
addresses: (1) the process and procedures used to manage the program; (2) the
criteria used to assess and document an equivalent level of safety; (3) the process for
evaluating the fitness of applicants and their safety performance; (4) the need for
increased compliance audits and oversight of special permit holders; (5) the
requirement of enhanced accountability of those operating under the terms of special
permits; and (6) the need to modernize the information technology (IT) system that
supports the program. All of the initiatives with specific deadlines are complete. For

! Link to Action Plan for Special Permits

? Link to Action Plan for Approvals Program

Appendix. Agency Comments



16

11

example, PHMSA has completed the following action items to enhance its oversight
of the special permits program:

Published a written policy on special permits issued to members of industry
trade associations or similar industry organizations to clarify that special
permits are issued to member companies only, not to the association or
organization.

Reviewed and revised the criteria, policy, and procedures used to make the
statutorily mandated “equivalent level of safety” determination that must be
met for the issuance of a special permit to ensure that the standard is met and
supported with appropriate documentation.

Reviewed and revised the policy and procedures for determining the fitness of
special permit applicants, including the criteria considered in determining
“fitness” (such as past safety record, previous incidents and violations, staffing
and resources, and carrier safety rating if applicable) and the process and
criteria for initiating on-site fitness reviews to ensure that fitness
determinations are well-founded and supported with appropriate
documentation.

Revised procedures for coordinating the issuance of special permits with FAA,
FRA, FMCSA, and the USCG, including methods to evaluate the fitness of
applicants to conduct the activities authorized by the special permit.
Developed a plan to provide enhanced enforcement of the terms of special
permits, taking advantage of the resources of all the operating administrations
with responsibility for enforcing HMR.

Developed a plan for enhancing the availability of data needed to provide the
necessary oversight to ensure that holders of special permits are operating
safely and within the conditions established in the special permits.

Revised the standard operating procedures governing the entire special permits
program, including procedures for evaluating applications, determining a level
of safety equivalent to the regulations, and monitoring activities conducted
under the special permits.

PHMSA completed a similar comprehensive review of its policies and processes for
issuing approvals on November 6, 2009, and finalized an action plan to improve
management and oversight of the approvals program on December 4, 2009. PHMSA
has met all the deliverables to date and is on target to meet all planned deliverables in
the approvals action plan. With the action plans finalized, and comprehensive actions
underway to complete implementation, we consider the intent of this recommendation
to be fulfilled.

Appendix. Agency Comments
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2. Finalize and fully implement formal standard operating procedures and
policies for special permit and approval processes (i.e., application,
evaluation, authorization, agency coordination, and oversight).

PHMSA Response

Concur. PHMSA completed and implemented standard operating procedures (SOPs)
for the special permits program on October 5, 2009. The SOPs incorporate a number
of program enhancements, including standardized documentation and retention
requirements for applications, safety assessments, fitness evaluations, internal and
intermodal coordination records, and all relevant background, data and analysis.
Further, the SOPs incorporate a rigorous process for determining if a special permit
will achieve an equivalent level of safety as provided by the HMR and a
comprehensive review and inspection procedure for making determinations as to the
fitness of special permit applicants, including specific processes and metrics for
defining and evaluating fitness.

Pursuant to its Approvals Action Plan, PHMSA is in the process of developing similar
SOPs for the approvals program. PHMSA has already finalized and implemented a
number of enhanced procedures for the approvals program, including procedures for
safety assessment, fitness evaluations, and internal and intermodal coordination. The
Agency is on target to complete and fully implement all SOPs for the approvals
program by March 4, 2010.

3. Establish priorities for implementing each of the initiatives in the action
plans as well as a process to measure the effectiveness of each initiative
and revise or update initiatives as necessary.

PHMSA Response

Concur. The initiatives in the action plans are listed according to a combination of
criteria based on due dates, timeframes for completion, logical order for progression
and their anticipated safety impact, overall urgency, staffing and budget resources.
Thus, for each program, the first priority initiative was to complete a broad-based,
top-to-bottom review covering current operating procedures, staff responsibilities,
documentation of procedures, criteria for equivalent level safety assessments, fitness
review criteria and processes, and coordination with DOT operating administrations.
PHMSA has completed these reviews and identified a means to enhance procedures,
reduce redundancies, and increase oversight and accountability.

Data improvement and IT modernization is another high priority, offering the
potential to use enhanced data analysis to strengthen program oversight. The

Appendix., Agency Comments
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information system that supports the special permits program is at the end of its useful
life and no longer effectively supports the program’s requirements. System
modernization will enable the agency to process applications and synthesize safety
and performance information about companies applying for special permits and
approvals more efficiently. Due to the importance of this initiative, PHMSA
temporarily assigned a senior staff member to serve as a technical advisor, responsible
for planning and executing this action plan.

The effectiveness of the actions taken to address each initiative is being monitored by
a specially designated management team. We consider the initiatives in each plan to
be “living” documents that may be revised based on lessons learned. The team
routinely evaluates whether action items are complete or whether additional revisions
are needed. Senior management reports to the Administrator and to the Deputy
Secretary upon the completion of each item. With the priorities established for the
action plans, and a special team established to ensure that actions taken are effective,
we consider this recommendation to be complete.

4. Resolve the issue of company fitness and level of safety for existing special
permits issued to trade associations representing over 5,000 companies by
requiring those companies to reapply under the new policy guidelines that
require evaluating a company’s fitness and level of safety.

PHMSA Response

Concur. On August 17, 2009, PHMSA issued a written policy to clarify that special
permits are only granted to members of associations, not to associations. Authority to
perform a transportation activity under the terms of a special permit must be exercised
by the individual business entity that bears responsibility for compliance under the
terms of the special permit. (The policy is at Link to Special Permit and Approval
Policy)

As an interim measure, on September 4, 2009, PHMSA re-issued all special permits
granted to members of associations to specifically indicate that it is the members of
the association who are responsible for compliance with the terms of the special
permit.

PHMSA plans to re-issue all safety permits previously granted to members of
associations through their associations as quickly as resources permit. The Agency
estimates that at teast 20,000-30,000 entities will be affected. After May 1, 2010, (the
date by which PHMSA will implement a new on-line application process for special
permits), PHMSA will require all association members granted special permits to
reapply. PHMSA will evaluate each firm’s safety fitness before it re-issues the

Appendix. Agency Comments
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special permits. The timeframe for completing this process will depend on the
number of entities that elect to reapply and available resources.

Currently, PHMSA processes about 3,000 special permits applications per year.
Utilizing additional resources and the on-line application process will enhance the
Agency’s ability to evaluate special permit applications, but it will likely require at
least two years to evaluate the fitness of those association members that re-apply for
special permits. PHMSA will develop a more specific plan as it receives the
applications.

Concurrently, PHMSA is reviewing the 20 active special permits issued to members
of associations to identify those that should be incorporated into the HMR. Where
appropriate, conversion of such special permits to regulations of general applicability
is a major priority. PHMSA has already initiated two rulemakings to address
association membership special permits related to cargo tank and rail tank car
operations. The cargo tank rulemaking applies to a significant number of special
permit holders. PHMSA expects to issue notices of proposed rulemakings for these
two projects this spring and final rules as quickly thereafter as possible. Additional
rulemakings to incorporate the remaining special permits issued to members of
associations into the HMR will be completed by January of 2012.

5. Develop a precise definition of what constitutes an applicant’s “fitness” to
conduct the activity authorized by the special permit or approval. This
definition should include reviewing an applicant’s safety history —
incidents and enforcement actions — prior to granting a special permit or
approval.

PHMSA Response

Concur. PHMSA is working to more clearly define the process and criteria used to
determine the fitness of applicants for special permits or approvals. This action will
be completed by June 1, 2010. The determination of fitness in a complex and variable
transportation operating environment exemplified by the special permits program
requires the expert application of specific criteria concerning a company’s safety
performance together with an overall assessment of the risks inherent in the
operations under consideration, including such factors as hazardous material type,
quantity, and form; the transport mode and routes of operation; and the frequency and
location of the operation.

Together with its safety partners in FMCSA, FRA, FAA, and the USCG, PHMSA

completed a comprehensive review of existing fitness determination processes and
developed a refined process for evaluating fitness, based on identified metrics related

Appendix. Agency Comments
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to a company’s safety history. Utilizing safety data from several existing sources, the
agencies can now use performance-based measures to evaluate an applicant’s past
safety history and ability to operate under the terms of the special permit as indicated
in its application. PHMSA is working to further fine-tune this process.

Currently, PHMSA conducts fitness reviews of all entities applying for a special
permit or approval using historical data records of incidents and violations. Where
the record appears to be questionable, the company will be required to explain its
record and the actions it has taken to resolve any safety problems, such as additional
training or revisions to operating practices, as a condition of receiving the special
permit or approval. If PHMSA determines that the company is unable to meet safety
fitness requirements, PHMSA will not issue the special permit or approval and may
take action to modify or terminate other special permits or approvals held by the
company. PHMSA will prioritize the monitoring of such a company to assure that it
meets the safety requirements of the special permit. If PHMSA determines that a
company’s safety record represents the risk of significant harm, PHMSA will
terminate a special permit or approval.

6. Require the Office of Hazardous Materials Technology to conduct and
prepare complete evaluations that document the level of safety the
company or individual is proposing is as safe or safer than requirements
from which the company is seeking relief.

PHMSA Response

Concur. PHMSA developed a new safety evaluation form to document pertinent
information regarding whether a special permit will provide a level of safety that is at
least equivalent to that provided under the HMR. The safety evaluation considers the
risks of the materials to be transported, the type of packaging to be utilized, the mode
of transport to be utilized, the conditions likely to be encountered during
transportation, and pertinent special handling measures or operational requirements.
These factors are all documented on the form. Further, on February 2, 2010, PHMSA
implemented a similar process for consistent and uniform documentation of activities
authorized under an approval. To ensure that the Agency has complete information,
PHMSA is amending its procedural regulations to require applicants to provide
additional data and information concerning the risks of the proposed operations and
the measures to be utilized to address the risks. The Office of Management and
Budget (OMB) must approve the new application requirements under the Paperwork
Reduction Act. OMB approval is expected by December 2010.

Appendix. Agency Comments
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7. Establish a partner safety interagency working group to develop a
uniform process for coordinating special permits, including new, renewal,
“party-to,” and emergency permits as well as new and renewed approvals.

PHMSA Response

Concur. PHMSA established a working group with its partner safety agencies in
DOT and the U.S. Coast Guard on September 4, 2009. The working group
established specific interagency coordination and concurrence guidelines for special
permit applications. The guidelines (Link to Guidelines) specify that PHMSA will
approve or deny applications only after coordination with the operating
administrations and provide for the operating administrations to notify PHMSA of
any violations of a special permit by the grantee that would call its fitness into
question. The special permits SOPs, implemented October 5, 2009, incorporate
detailed procedures for coordinating special permit applications with the operating
administrations. On February 2, 2010, PHMSA finalized and implemented a similar
process for interagency coordination of approval applications. Therefore, the
necessary actions envisioned by this recommendation are complete.

8. Include “holders of special permit and approvals” as a priority factor in
PHMSA’s risk-based oversight approach in targeting companies for
compliance reviews.

PHMSA Response

Concur. PHMSA’s Office of Hazardous Materials Enforcement has implemented a
national business strategy to prioritize its activities. Activities authorized under
Special Permits and Approvals are targeted as inspection and oversight priorities of
the Office. This national business strategy is available online at {Link to National
Business Strategy). In addition, on September 4, 2009, PHMSA in concert with its
partner operating administrations issued a plan for enhanced enforcement of the terms
of special permits and approvals, utilizing the resources of all the operating
administrations with enforcement responsibility and available data to identify
potential safety problems and target resources. The plan includes inspection
procedures specific to special permit and approval grantees and inspection target
goals. While the compliance reviews will be conducted on a continuous basis, with
the priorities established, action on this recommendation is complete.

9. Establish timeframes for resolving and implementing long-standing safety
concerns and periodically measure performance against timeframes.

Appendix. Agency Comments
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PHMSA Response

Concur. The OIG identified two long-standing safety issues involving special use
bulk explosive vehicles and lithium batteries. PHMSA included a plan for addressing
safety issues associated with special use bulk explosive vehicles as part of the special
permits action plan it implemented August 6, 2009. Adhering to very aggressive
timelines for completion, PHMSA completed safety performance and fitness reviews
of the current special permit holders; performed a risk analysis to ensure the special
permits address all possible safety issues, including the potential for a high-
consequence (catastrophic) accident; and developed additional safety measures to
address identified risks. PHMSA completed its review of these special permits on
September 4, 2009, and issued revised special permits incorporating a number of
enhanced safety requirements on October 5, 2009, resolving this issue.

PHMSA is also taking action to address lithium battery safety. On January 11, 2010,
PHMSA published an NPRM to address comprehensively the safe transport of lithium
cells and batteries. The NPRM represents another step in PHMSA’s continuing
process to ensure the safe transport of lithium batteries and builds on regulations
published in 2004, 2007, and 2009. The rulemaking will strengthen the current
regulatory framework by imposing more effective safeguards, including design
testing, packaging, and hazard communication measures for various types and sizes of
lithium batteries in specific transportation contexts. Several of the proposals are
based on recommendations issued by the National Transportation Safety Board.
PHMSA plans to publish a final rule by December 2010.

With the special use bulk explosive vehicles issue resolved, and a rulemaking in
process for lithium batteries transport in process, timelines have been established for
these issues, and this recommendation is considered closed. More broadly, PHMSA’s
enhanced oversight of the special permits and approvals programs, along with an
enhanced working relationship with its partner agencies, will enable the agency to
quickly identify potential safety issues to better ensure that future issues do not
become long standing issues. In addition, for safety problems identified through
PHMSA’s enhanced monitoring and enforcement efforts, recommendations from the
enforcement staff will be referred to a team of specialists to evaluate and act on the
recommendations within specified timeframes.

10.  Establish a National Task Force to develop standard procedures for
facilitating the adoption of special permits and approvals into the
Hazardous Materials Regulations in order to keep the current regulatory
framework in syne with advanced technologies and business practices.

Appendix. Agency Comments
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PHMSA Response

Concur in part. PHMSA agrees with the necessity for a regulatory framework that
accommaodates advanced technologies and business practices, but is accomplishing
this through alternative means. On February 5, 2010, PHMSA finalized a plan to
establish a systematic process for reviewing outstanding special permits and
incorporating them, where appropriate, into the HMR. As part of this plan PHMSA
has designated a special team to review all currently active special permits — about
1,250 — and identify those that should be incorporated into the HMR. Once the
review of all currently active special permits is completed, expected by mid 2013,
PHMSA will routinely review recently granted special permits each year and will
initiate a rulemaking to propose incorporating them into the HMR as warranted.
PHMSA’s Office of Hazardous Materials Standards is planning to add a unit that will
focus on special permit issues and particularly on incorporation of special permits into
the HMR on a routine basis as appropriate. PHMSA is developing a similar plan for
incorporating the terms of certain approvals into the HMR. In addition, PHMSA
plans to publish periodically a Federal Register notice requesting candidates for
special permits and approvals that should be considered for incorporation into the
HMR.

In closing, we want to emphasize that PHMSA has taken aggressive, comprehensive
and expedited action to address the issues identified by the OIG. Actions have been
completed or are underway to address each and every issue raised in both the special
permits program and the approvals program. We have worked closely with the
Department’s leadership to secure additional staff and budget to continue addressing
these commitments over the long term and further improve an already strong safety
record. )

cc: Calvin L. Scovel, Inspector General

Appendix. Agency Comments
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Mr. Chairman, Ranking Member Mica, and Members of the Committee:

We appreciate the opportunity to testify today on safety issues within the Pipeline and
Hazardous Materials Safety Administration’s (PHMSA) Special Permits and
Approvals Program. As you know, special permits and approvals exempt their
holders from certain Federal regulations governing the transport of hazardous
materials. Currently, there are about 5,500 special permit holders' and 118,000
approvals.

On July 28, 2009, we issued a management advisory to PHMSA that outlined a
number of concerns. My testimony today will focus on those concerns as well as new
ones identified through our ongoing work. Specifically, (1) shortcomings in the
processes for reviewing and approving special permits and approvals, (2) concerns
with PHMSA’s oversight of permit holders’ compliance with safety requirements, and
(3) long-standing safety issues that remain unaddressed by PHMSA.

In summary, we found that PHMSA grants special permits and approvals without
exercising its regulatory authority to review applicants’ safety histories and without
coordinating with partner safety agencies. Despite these weaknesses, PHMSA does
not target individuals and companies that hold special permits and approvals for
safety compliance reviews. These issues—along with safety concerns previously
raised by our office, the Federal Aviation Administration (FAA), and the National
Transportation Safety Board (NTSB)—call into question the effectiveness of
PHMSA’s process for granting special permits and approvals.

We want to recognize Secretary LaHood and Deputy Secretary Porcari for their
leadership in directing PHMSA to formalize an action plan addressing these and other
concerns regarding the Special Permits and Approvals Program.

! There are now about 1,250 active special permits. The 5,500 referenced above include these plus all party-to permits.
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BACKGROUND

PHMSA is the lead agency responsible for regulating the safe transport of hazardous
materials, including explosive, poisonous, corrosive, flammable, and radioactive
substances.” PHMSA regulates up to 1 million daily movements of hazardous
materials, totaling up to 20 percent of all freight tonnage shipped each year in the
United States. The FAA, Federal Motor Carrier Safety Administration (FMCSA), and
Federal Railroad Administration (FRA) also oversee and enforce regulations for their
respective industries.

Many hazardous materials are transported under the terms and conditions of special
permits and approvals.3 Special permits and approvals allow a company or individual
to transport, package, or ship hazardous materials in a manner that varies from the
regulations, provided they meet two key criteria for authorization:

e the company or individual is fit to conduct the activity authorized by the special
permit or approval and

e the level of safety the company or individual is proposing is as safe as or safer
than requirements from which the company is seeking relief.

Obtaining a special permit or approval allows a company to use technological
innovations in transporting hazardous materials—improvements that have emerged
since the regulations were first promulgated. Requests for special permits and
approvals generally include “new,” “renewals,” and “party-to” applications (a party-to
application applies only to special permits and is a request to “piggy-back” on a new
or existing permit). New special permits may be authorized for up to 2 years, at
which time they may be renewed for a period of up to 4 years.4 Emergency special
permits must be submitted directly to the affected Operating Administration, which
evaluates and confirms the emergency, recommends any conditions for inclusion in
the permit, then forwards its review to PHMSA. The exhibit to this statement
describes the process requirements for special permit and approval applications.

PHMSA DOES NOT PROVIDE ADEQUATE REVIEWS OF
APPLICATIONS FOR SPECIAL PERMITS AND APPROVALS

PHMSA does not review applicants’ incident and enforcement histories—critical
factors in assessing fitness—before authorizing special permits and approvals for
individuals, businesses, and trade associations. We also found that PHMSA has
granted special permits and approvals even though its reviews of requests do not

2 Hazardous Materials Regulations, 49 C.F.R. § 171-180 (2009). R

% Special permits authorize a holder to vary from specific provisions of the Hazardous Materials Regulations; identify the
section(s) from which relief is provided; and include provisions, conditions, and terms that must be followed in order for
the special permit to be valid. An approval means written consent from PHMSA’s Associate Administrator to perform a
function that requires prior consent under the Hazardous Materials Regulations.

The 4-year renewal period was authorized under SAFETEA-LU, Pub. L. No. 109-59 (2005).
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always demonstrate that applicants will provide a level of safety equal to the
regulations from which they seek relief. In addition, PHMSA does not sufficiently
coordinate with other agencies that are involved in overseeing the transport of
hazardous materials before issuing a special permit or approval.

PHMSA Does Not Consider Applicants’ Safety Histories When
Determining Fitness for Special Permits and Approvalis

Hazardous  Materials Regulations provide PHMSA the authority to review an
applicant’s safety history when assessing the applicant’s fitness for a special permit or
approval.” PHMSA’s reviews, however, solely examine the safety of the requested
action, process, or package—not the applicant’s prior incidents or enforcement
violations. According to PHMSA officials, applicants’ incident and compliance
histories have no bearing on their ability to safely carry hazardous materials—a safety
issue we highlighted in our July 2009 management advisory. Specifically, we found
that PHMSA had granted 1 company a special permit to operate bulk explosives
vehicles,® despite the fact that over the last 10 years the company had 53 incidents—
12 of which were serious with 9 of those involving vehicle rollovers—and
22 violations issued by PHMSA’s or FMCSA’s enforcement office.”

In addition, our ongoing review found no instances where PHMSA considered
applicants’ safety histories. However, our assessment of 99 non-emergency special
permits found that 26 of those holders (26 percent) had at least 5 incidents or
violations over the 10-year period preceding PHMSA’s grant of the permit. For
8 (about 31 percent) of these 26 permits, each applicant had at least 100 incidents,
some of which were serious. For example, 1 company was granted a special permit in
September 2004 despite having 321 prior incidents and 5 prior enforcement
violations. Further, the company’s permit was renewed 2 years later despite having
an additional 26 incidents and 5 enforcement violations.

We also found that PHMSA granted special permits to 12 trade associations—
effectively a “blanket authorization” for about 5,000 member companies. PHMSA
granted these permits without verifying member companies’ fitness to carry out the
terms and conditions of the permit. PHMSA also did not determine whether permits
were needed or used, whether companies actually existed or provided accurate
information about themselves, or whether they were even aware that they had a permit

n

49 C.F.R. § 107.113f(5) (2009). The regulations state that the Associate Administrator may grant an application upon
finding that, among other things, the applicant is fit to conduct the activity authorized by the exemption or special permit.
This assessment may be based on information in the application, prior compliance history of the applicant, and other
information available to the Associate Administrator. )

Permit holders are authorized to transport certain explosives, oxidizers, corrosive and combustible liquids, and blasting
caps on the same truck,

An incident generally involves the unintentional release of a hazardous substance or discovery of an undeclared hazardous
material. PHMSA defines serious incidents as those incidents involving fatalities, serious injuries, closure of a major
transportation artery, evacuations of 25 or more people, and hazardous materials releases of greater than 119 gallons or
882 pounds.

o

“
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to abide by. For example, we visited 18 companies that were members of 7 of the
12 associations and found that:

* 3 of the 4 companies using an association-granted permit had compliance issues,
including deficiencies with shipping papers, training requirements, certificates of
registration, and security plans. In fact, at two facilities, the companies were
unaware that a special permit applied to the function they were performing and so
they were not meeting the terms and conditions of that permit. One of the
companies explained they were recently made aware of the applicable permit after
the trade association warned them of a possible investigation into permit
compliance by DOT Office of Inspector General auditors.

» 4 companies did not reside at the address provided by their association (currently,
the terms of the permit do not require trade associations to notify PHMSA of any
changes with its member companies); and

¢ 10 had no reason to use their industry association’s permit because they did not
perform the activity for which the permit was granted.

Finally, PHMSA also granted approvals to applicants without examining their safety
histories. Of the 56 approvals that we reviewed,® 5 were granted to applicants with
prior safety incidents and violations, ranging from 6 incidents and 1 violation to
178 incidents and 23 violations.

PHMSA Has Granted Special Permits and Approvals Without Support for
an Equal Level of Safety and Has Overlooked Incomplete Applications

PHMSA has granted special permits and approvals without sufficient data and
analyses to confirm that the applicants’ proposed level of safety is at least equal to
what is called for in the Hazardous Materials Regulations. We reviewed
99 non-emergency special permits and found that for nearly 65 percent (8 new,
37 renewals, and 19 party-to status)’ PHMSA’s evaluations'® were either incomplete,
lacking evidence to support that the applicant demonstrated an equal level of safety,
or simply nonexistent. Of particular concern is the lack of supporting documentation
for renewal and party-to permits, which are based on evaluations PHMSA may have
performed several years earlier when assessing the original (new) special permit
application. According to PHMSA officials, some of this information was lost when
the Office of Hazardous Materials Safety migrated to a new information system and
decided to transfer the most current special permit but not the historical records.

$ We sampled a total of 68 approvals, 12 of which were denied, reducing our sample fo 56.

° We sampled 62 new special permits, of which 16 were granted emergency status and 6 were denied, reducing our sample
to 40 new special permits. We also reviewed a sample of 39 renewals, | of which was denied, reducing our sample to
38 renewals. Qur sample also included 21 party-fo permits.

¥ PHMSA’s evaluations are generally performed by chemists, general and mechanical engineers, physicists, and physical
science experts in PHMSA’s Hazardous Materials Technology Office.
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Despite this lack of original information, PHMSA opted to renew permits or grant
party-to status without conducting a new evaluation. Further, there was still
information missing for the eight new permits—information needed to support an
equal level of safety.

Evidence of an equal level of safety to support emergency special permits and
approvals was similarly lacking:

* PHMSA’s evaluations for 8 of the 16 (50 percent) emergency special permit
applications we reviewed were either incomplete, not reviewed by PHMSA’s
technical staff, lacked a conclusion that an equal level of safety was demonstrated,
or were not performed.

e Fach of the 56 approval applications we reviewed lacked evaluation
documentation by PHMSA to indicate how an equal level of safety was reached.

In addition, PHMSA is not holding applicants accountable for providing required
information, as it has granted new permits and renewals to applicants who did not:

+ provide relevant shipping and incident experience,

« demonstrate that a special permit achieves a level of safety at least equal to that
required by regulation, and

o certify—f{or renewals—that the original application remains accurate and
complete.

Within the 99 non-emergency permits we reviewed, we sampled 40 applications for
new permits and 38 applications for renewals. The table below shows that for most of
these, required information was either not provided by applicants or not validated by
PHMSA.

Table. Insufficient Information on Special Permit Applications

Permit Type Shipping/incident | Shipping/incident | Equal Level of | Accuracy and
Experience Experience Not Safety Not Completion of
Missing Vatidated by Supported Original
PHMSA Application
Not Supported
New 18 19 5 N/A
Renewal 1 37 N/A 7
T:tal Problems 19 56 5 7
ound

Note: We did not examine what applicants provided for the 21 party-to permits since they generally provide
limited information, given that they receive their permit based on PHMSA’s evaluation of the original permit
holder’s application.

We also looked at applications for emergency permits, which require applicants to
provide specific support to justify emergency processing. However, 3 of the
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16 applicants (or about 19 percent) we reviewed who were granted emergency permits
did not provide such support.

PHMSA Grants Special Permits and Approvals With Little or No Input
from Partner Safety Agencies

While PHMSA is not required to coordinate with Operating Administrations before
authorizing a non-emergency special permit or approval, the exchange of information
among safety stakeholders, especially those with oversight and enforcement
responsibilities, is fundamental to safety. According to officials we spoke with,
coordination between PHMSA and FAA, FRA, and FMCSA mainly consists of
informal e-mails and phone conversations.

Based on our review of 99 non-emergency special permits, we found no evidence that
PHMSA coordinated with the affected Operating Administration in granting 36 of
40 (90 percent) new permits, all 38 renewals, and 19 of 21 (about 90 percent) party-to
permits we sampled. Coordination with partner safety agencies prior to granting
renewal and party-to permits is especially critical so they can ensure these applicants
are still fit to conduct the authorized activity and that their proposed level of safety
meets or exceeds the safety level required by the Hazardous Materials Regulations.
Authorizing special permits that have not been fully vetted could ultimately lead to
unsafe transportation of hazardous materials. Twelve of the 36 new permits that were
not coordinated allowed transport by air (passenger and/or cargo), a particularly
vulnerable transportation method if an incident were to occur.

FAA has also expressed dissatisfaction that PHMSA does not provide sufficient and
consistent documentation upon which FAA can base its evaluation of the special
permit or approval terms and conditions. For example, in 2008, PHMSA coordinated
an emergency special permit application to transport by cargo aircraft several
hazardous materials contained in spacecraft parts and components. The items
included lithium batteries in a package that exceeded size parameters and a poisonous
gas contained in pipes, which is normally prohibited by the Hazardous Materials
Regulations for shipment by air. According to FAA, the request did not provide any
additional safety measures for the pilots, and PHMSA did not include an explanation
of how an equal level of safety would be met.

This example also illustrates the importance of coordination for emergency special
permits, which is required by regulations.'" Unlike non-emergency special permits,
emergency special permits must be submitted directly to the affected Operating
Administration, which evaluates and confirms the emergency, recommends any
conditions for inclusion in the permit, then forwards its review to PHMSA. However,
in 13 of the 16 emergency applications we reviewed, the applications went directly to
PHMSA and were not coordinated with the affected Operating Administration.

49 CF.R. § 107.117(d) (2009).
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PHMSA also failed to publish 11 emergency permits in the Federal Register within
90 days of issuance as required by law for public safety and stakeholder notification.

The lack of coordination between PHMSA and FMCSA is also disconcerting, given
that special permits for use of “bulk explosive” vehicles continue to be approved
despite their number of serious incidents and violations—a key issue highlighted in
our July management advisory to PHMSA. For the period October 2005 to July 2008,
bulk explosives vehicles have experienced 14 serious incidents, 11 of which involved
vehicle rollovers.

We also reviewed 56 approvals and found that none were coordinated with the
affected Operating Administration. According to PHMSA, most approvals (e.g.,
explosive classifications, fireworks classifications, and retesters of cylinders) are
mode-neutral and do not require coordination. We agree that not every approval
needs to be coordinated, but certain approvals should be, especially those that provide
exceptions from regulatory requirements or prohibitions, such as authorizations to
transport lithiom batteries in quantities greater than 77 pounds (anything under this
weight does not require PHMSA approval). Our work underscores the importance of
PHMSA and the affected Operating Administration jointly developing and
implementing a Memorandum of Agreement on the type of approval requests that will
be coordinated. This would provide cach agency with an opportunity to share their
knowledge about the party seeking an alternative method of compliance to the
requirements in the Hazardous Materials Regulations.

PHMSA DOES NOT CONDUCT REGULAR COMPLIANCE REVIEWS
OF INDIVIDUALS AND COMPANIES THAT HAVE BEEN GRANTED
SPECIAL PERMITS AND APPROVALS

PHMSA’s risk-based oversight approach considers three priority factors when
selecting individuals and companies that transport hazardous materials for safety
compliance reviews: accident investigations, third-party complaint investigations, and
fitness inspections.'”> Conducting compliance reviews of special permit and approval
holders is not considered a priority, even though PHMSA states it holds companies
with special permits and approvals to a higher standard of compliance than non-
permit holders. PHMSA contends that this does not need to be incorporated in its
risk-based oversight criteria because special permit holders have demonstrated better
compliance over the last 10 years than non-permit holders.

Our visits to 27 companies indicate otherwise. Sixteen of these companies
(59 percent) held 91 special permits. We found that all 16 were not complying with
various terms and conditions of 56 (62 percent) of the permits, such as training,
shipping, and signage requirements. For example, one company failed to post a

? Fitness inspections are usually referred from PHMSA's Office of Special Permits and Approvals to its Office of
Hazardous Materials Enforcement (OHME).
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required sign on a vehicle that read “Warning, trailer may contain chemical vapor.
Do not enter until vapors have dissipated.” Officials from five companies were
unaware of which special permits applied to their location, and two facility officials
seemed confused as to what a special permit was and made several calls to their
corporate office or manager to obtain clarification on their permit use.

We are particularly concerned about these weaknesses with regard to the many
companies whose operations depend on special permits and approvals and those
companies operating multiple permits, approvals, or both. For example, we identified
16 companies that each had 20 or more special permits, 7 companies that each had 30
or more special permits, and 1 company that had 65 special permits.”  Omission of
the priority factor, “holder of special permit and approval” from PHMSA’s risk-based
oversight criteria means it cannot increase oversight for those companies that may not
be providing an equal or higher level of safety as specified by the terms of the permit
and the Hazardous Materials Regulations.

LONG-STANDING SAFETY CONCERNS HAVE LARGELY GONE
UNADDRESSED BY PHMSA

Safety concerns associated with bulk explosive trucks were raised to PHMSA more
than 2 years ago but have only recently received attention. Although PHMSA formed
an advisory group primarily comprised of industry representatives, the group did not
produce actionable solutions to these vulnerabilities. Our recent management
advisory to PHMSA brought this issue to the attention of the highest levels of the
Department. In response to our advisory, PHMSA developed an action plan
addressing our concerns related to specialized bulk explosive truck operations, as well
as other issues found with the special permits program in general. We intend to
monitor PHMSA’s progress on this issue as this is not the first time identified safety
concerns have gone largely unaddressed.

Safety Concerns Associated With Certain Buik Explosives Special
Permits Have Only Recently Received Attention

In June 2007, PHMSA’s Chief of the Office of Hazardous Materials Enforcement
(OHME), Central Region, sent a letter to the Director of the Special Permits and
Approvals Office citing specific problems and risks associated with vehicles traveling
under two special permits. The letter described the results of a PHMSA investigation
of a rollover incident where the vehicle’s tanks had ruptured and the different
hazardous materials had mixed, creating the potential for a catastrophic event. As a
precaution, the local fire department evacuated all areas within a 1.5-mile radius of
the incident—1 mile beyond the emergency response handbook requirement.

The two special permits in question—11579 and 12677—allow permit holders to
transport certain explosives, oxidizers, corrosive and combustible liquids, and blasting

" We excluded the Department of Defense as a holder of special penmits in our analysis.
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caps all on the same truck. While this practice is prohibited by the Hazardous
Materials Regulations, permit holders are exempted from these requirements if they
can show that their method of transport meets or exceeds the level of safety specified
in the regulations and that they are fit to conduct the activity authorized by the permit.

OHME made a series of recommendations, one of which requires all operators of
vehicles with multi-hazard special permit authorizations to receive additional safety
training that specifically addresses vehicle susceptibility to rollovers.

In May 2008, nearly a year after receiving OHME’s letter, PHMSA formed an
advisory group, comprised of DOT and industry representatives, which met and
discussed several issues. These included vehicle rollover prevention, training for
drivers of these vehicles, improved battery protection or relocation, and ways to
minimize circumstances that would cause a fire in a rollover spill. We first raised our
concerns about the number of incidents and violations associated with these special
permits in January 2009. At that time, PHMSA officials told us that the advisory
group was looking into this matter. In March 2009, the group met again, and the
Institute of Makers of Explosives representatives presented recommendations for the
increased safety of the vehicles operated under the special permits. At both meetings,
OHME’s recommendations were not pursued and no clear course of action was
determined except that another meeting in the near future would be beneficial.

Long-Standing Safety Concerns Regarding Special Permits To Ship
Lithium Batteries Have Not Been Addressed

In 1999, a pallet of lithium batteries caught fire while being handled between flights
at Los Angeles International Airport. Following this incident, FAA raised safety
concerns involving life-threatening accidents with the air transport of bulk shipments
of lithium batteries. Further, the NTSB’s investigation of this incident revealed that
these batteries presented an unacceptable safety risk to aircraft and passengers. The
NTSB made a series of recommendations, including that packages containing lithium
batteries be identified and shipped as hazardous materials when shipped on aircraft.

During our 2003 through 2004 review of FAA’s Hazardous Materials Safety Program,
two serious incidents involving the shipment of lithium batteries occurred. In one of
these incidents, which occurred in August 2004, a shipment of lithium batteries
caught fire on a ramp of a major all-cargo carrier at Memphis International Airport.
According to the shipping documents, the battery package was shipped under a
PHMSA approval; however the materials were not packaged according to the terms of
the approval, and the approval was never coordinated with FAA. Our November
2004 report ultimately concluded that discussions between FAA and PHMSA (known
as the Research and Special Programs Administration at the time) on the safe
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transport of lithium batteries and other issues on rules governing air shipments of
hazardous materials had been ongoing for 5 years without any effective resolution. 14

We reported that serious efforts to resolve these issues were only undertaken after the
August 2004 incident; high-level Departmental attention; and issuance of FAA’s
technical report, which concluded that lithium batteries pose a unique threat in the
cargo compartment of an aircraft because lithium fires cannot be extinguished by
FAA’s certified fire suppressant system. We made a number of recommendations to
address these unique safety requirements. The Assistant Secretary for Transportation
Policy concurred, stating that the Department “anticipatels] having a process
formalized by February 2005 to resolve such disputes between Operating
Administrations. However, the Department has yet to implement such a policy.

In December 2004, the Department issued an interim final rule on the safe handling
and shipping of lithium batteries by air. This rule was finalized in August 2007 and
subsequently amended in January 2009. Both amendments mandated additional
safety requirements to address FAA’s concerns and the NTSB’s safety
recommendations. However, not all of FAA’s and NTSB’s concerns have been
resolved. Currently, PHMSA, in consultation with FAA, is proposing changes to the
January 2009 rule to include that all lithium batteries be designed to withstand normal
transportation conditions and packaged to both reduce potential damage that could
lead to a catastrophic incident and minimize the consequences of an incident. At the
core of the current debate is the Air Line Pilots Association’s perspective that
shipment of lithium batteries by air should be strictly prohibited until new regulations
are in place to ensure the safe transport of hazardous materials. The Department must
be vigilant in resolving this issue, as incidents involving shipments of lithium
batteries continue to occur, with eight incidents in 2008—two of which were life-
threatening—and six so far in 2009. The most recent of these include a burnt lithium
battery package discovered on an aircraft at Honolulu International Airport on
June 18, 2009, and another package that caught fire on a flight to St. Paul
International Airport on August 14, 2009.

OIG Management Advisory Presses PHMSA To Immediately Address
Safety Concerns

On July 28, 2009, we issued a management advisory to PHMSA outlining concerns
with weaknesses we have identified thus far with the special permit process. In short,
our work shows that immediate attention is needed to prevent unsafe packaging and
transport of explosives and explosive components traveling vunder Department of
Transportation Special Permit Numbers 8554, 11579, and 12677.

" OIG Report Number SC-2005-015, “New Approaches Needed in Managing FAA's Hazardous Materials Program,”
November 19, 2004, OIG reports are available on our website: www.oig.dot.gov.
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PHMSA’s August 6, 2009, response to our advisory outlines its plans to address these
identified issues:

« Special permits issued to trade associations - permits to be issued to member
companies only, not to the associations.

» Safety documentation evaluations — revise policy and procedures to ensure that an
“equivalent level of safety” determination is met and fully supported.

o Applicant fitness — revise policy and procedures to ensure that fitness
determinations are well-founded and fully supported.

e Formally develop standard operating policies and procedures for the special
permits program.

PHMSA’s planned actions addressed some, but not all, of OHME’s June 2007
recommendations. One such action is to develop a pilot project for installing
electronic stability control systems on bulk explosive vehicles to prevent rollovers.
However, PHMSA still needs to address OHME’s remaining safety concerns. We
will continue to monitor PHMSA’s progress as it begins establishing implementation
priorities in these areas and means to measure effectiveness.

CONCLUSION

Regulating and monitoring the movement of hazardous materials is a critical part of
ensuring the safety of the Nation’s transportation system, and it is PHMSA’s role to
properly assess all risks before allowing applicants to participate in commerce under
special permits and approvals. However, a number of longstanding and new issues
call into question the effectiveness of PHMSA’s Special Permits and Approvals
Program. The sheer number of active special permits and approvals alone—many
dating back 10 years or more—underscores the need to reexamine the strategy for
adopting special permits and approvals into the Hazardous Materials Regulations to
keep the current regulatory framework in sync with today’s operating environment.
As PHMSA addresses these areas, it must re-focus its approach to proactively identify
safety risks, work with partner safety agencies to resolve safety and practicality
matters, and set targeted oversight priorities.

This concludes my statement, Mr. Chairman. 1 would be happy to answer any
questions that you or other Members of the Committee may have.
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EXHIBIT. PROCESS REQUIREMENTS FOR SPECIAL PERMIT AND

APPROVAL APPLICATIONS

Table A. Process Requirements for Special Permit Applicants and PHMSA

What Applicants Must Provide

| How PHMSA Processes the Request

New Permits

» identification/agent information
 citation of regulation relieved from
» proposed mode of transport

« all supporting documents (e.g., test results and

drawings)
» demonstration of equal level of safety
= all relevant shipping and incident experience

« enter application into HMIS™
« submit to Technical Office if needed®

« 30-day period: determine conformity to
requirements and accept or reject

« evaluate equivalent level of safety

« assess fitness of applicant to conduct the activity
authorized

« publish notice in Fed. Register
= 15-day period: out for comments
« draft permit with justification

Renewal Permits

« identification/agent information
» permit number for renewal

» certification that original application remains
accurate and complete

« all relevant shipping and incident experience

» 15-day period: determine completeness/conformity
« verify timely receipt and enter into HMIS
« draft authorization letter for signature

Party-To Permits

« identification/agent information
» permit number seeking to join
« demonstration of equal level of safety

« 30-day period: determine completeness/conformity
« evaluate equivalent level of safety

» assess fitness of applicant to conduct the activity
authorized

» verify “party-to” status not previously
granted

« draft authorization letter for signature

Emergency Permits

» facts showing necessity to prevent injury,
support national security, or prevent economic
loss

« the application to the DOT modal official for the

initial mode of transportation to be utilized.

» determine necessity to prevent injury, support
national security, or prevent economic loss

« publish in Fed. Register within 90 days

\a Hazardous Materials Information System (HMIS)

\b If non-technical, the application is assigned to a non-technical Special Permit Specialist.

Exhibit. Process Requirements for Special Permit and Approval

Applications
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Table B. Process Requirements for Approval Applicants and PHMSA

What Applicants Must Provide

! How PHMSA Processes the Request

New Approvals

« identification/agent information

» section of regulation under which
application is made

« description of the activity for which the approval
is required

» proposed mode of transit

= all supporting documents (e.g., any additional
information specified in the section containing
the approval, test results, drawings, and any
required reports)

Examples include classifications of explosives
and fireworks, cylinder retesters, and
manufacturers of cylinders

For an approval that provides exceptions to
the regulations, additional information is
required:

« demonstration of equal level of safety

« identification of any increased risk to safety or
property

« enter application into NetFYi Information
Management System

» submit to Technical Office if needed
= evaluate equivalent level of safety

» assess fitness of applicant to conduct the activity
authorized

« draft authorization letter

Renewal Approvals

« identification/agent information

« for approvals with expiration dates: renewals
must be filed in same manner as original
application

« approval number for renewal

« determine completeness
« draft authorization letter for signature

Exhibit. Process Requirements for Special Permit and Approval

Applications
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SUMMARY OF SUBJECT MATTER

To: Membets of the Cotnmittee on Transportation and Infrastructure
From: Committee on Ttansportation and Infrastructure Majority Staff

SuBjECT: Heating on “Concerns with Hazardous Matetials Safety in the U.S:: 1s PHMSA
Perfouning its Mission?”

PURPOSE OF HEARING

‘The Comtnittee on Transpottation and Infrastructure (Comnittee) will meet on Thutsday,
September 10, 2009, at 10:00 am., in room 2167 of the Rayburn House Office Building to receive
testimony on concesns with the Pipeline and Hazardous Materials Safety Administration’s (PHMSA)
oversight and management of hazardous matetials safety in the United States. This hearing is being
conducted as one of several heatings that meet the oversight requirements under clauses 2(n}, (o),
and (p) of Rule X1 of the Rules of the House of Representatives.

BACKGROUND

PHMSA is one of 10 agencies within the T.S, Depattment of Transportation (DO'Y), and is
sesponsible fot protecting the Ametican public and the environment by ensuring the safe and secure
movement of hazardous matetials by all thodes of transpottation. While the modal adiinistiations
- the Federal Aviation Administeation (FAA), the Federal hotor Cartier Safety Administration
{EMCSA), and the Federal Railroad Administration (FRA) ~ have the responsibility for enforcing
hazatdous materials safety, it is PHMSA’s responsibility to promulgate a national safety program to
minimize the sisk of hazardous materials in commercial tansportation. That program cotisists of
cevaluating safety risks; developing and enforcing regulations fot transpotting hazardous matetials;
investigating hazardous materdals incidents and failutes; conducting reseatch; and educating the
public and the regulated community about the risks in hazatdous matesials transportation.

PHMSA was cteated in 2004 under the Norman Y. Mineta Reseatch and Special Programs
Improvement Act (P.L. 108-426). Prior to that, the Research and Special Programs Administration
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was tesponsible for pipeline and hazardous materials safety. In the law, safety is mandated to be
PHMSA’s highest priotity.

Over the past year, the Committee has wotked on legislation to reauthorize the hazardous
materials safety program, which expired at the end of September 2008. It is expected to be
treauthotized as part of the surface transpottation bill. A draft of the proposal was released in June.

When Committee staff began preparing for reauthorization, we were informed by the DOT
Office of Inspector General (OIG) that an ongoing audit of PHMSA’s hazardous materials safety
program, in patticulat the special permits and approvals program, had raised some significant safety
concerns. A special permit allows an entity to perform a function that is not authorized under the
hazardous matetials regulations. It is essentally an exemption. In fact, special permits were called
exemptions priot to enactment of the Safe, Accountable, Flexible, and Efficient Transportation
Equity Act: A Legacy for Users (SAFETEA-LU) in 2005, which replaced the term “exemption”
with the term “special permit.” Exemptions from regulations in any government regulatory entity
are, by definition, supposed to be rate evenis, and the substitution of that term for the label, “special
permit,” may have been an attempt to make the program appear less controversial.

Under curtrent law, the Secretary may exempt an entity from any requirement presceibed
pursuaat to 49 U.S.C. §§ 5103(b) (General regulatory authotity), 5104 (Representation and
tampering), 5110 (Shipping papers and disclosure), and 5112 (Highway routing of hazardous
material) as long as the activity achieves a safety level at least equal to the safety level required by the
law or regulation, or, if a required safety level does not exist, is consistent with the public interest.
See 49 U.S.C § 5717. For example, entities can obtain exemptions from regulations relating to the
transportation of hazardous matetial in commerce; the offering of hazardous matetials for
transportation in commerce; the design, manufacture, fabrication, inspection, marking or labeling
(including placarding), reconditioning, repait, or testing of a package for use in transporting
hazardous matetial in commesce; preparation or acceptance of hazardous material for transportation
in commerce; shipping papets, which contain information regarding the hazardous matesial being
transpotted; and highway routing designations over which hazardous material may or may not be
transported by motor vehicle, An exemption, ot special permit, may be issued for an initial period
of not more than two yeats and subsequent petiods of not more than four years (with the exception
of highway routing exemptions, which may be renewed for additional petiods of not more than two
yeats).

“Approvals” are somewhat different from special permits. An “approval” can only be issued
if there is a specific provision in the regulations that allows the Office of Hazardous Materials Safety
to provide relief from a relevant regulation(s). If there is no specific provision allowing for an
approval, the relief sought must be in the form of a special peemit. Ser 49 CFR § 707.401.

PHMSA’s database contains more than 4,500 special permits and 125,000 approvals.

The DOT OIG’s audit objectives wete to assess the effectiveness of PHMSA’s: (1) policies
and processes for teviewing and authotizing special petmits, approvals, and limited quantity or
consumer commodity exceptions; and {2) coordination with the affected Operating Administration
befote issuing any of these special authorizations. In addition, the DOT OIG is reviewing PHMSA,
FAA, FMCSA, and FRA oversight and enforcement of approved parties” compliance with the tetms
and conditions of these authotizations. The Inspector General will present preliminary findings of
the audit at the heating.
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In the course of the DOT OIG audit, Committee staff launched its own investigation of
PHMSA as part of the Committee’s oversight respensibility. We interviewed numerous staff,
including PHMSA’s leadership and senior managets, within each of the eight program offices
(including the Hazardous Materials Emergency Preparedness Grants Unit). We also interviewed
each of the region chiefs in the Office of Hazardous Matetials Enforcement, staff of the DOT OIG,
the National Transportation Safety Board (NTSB), and other DOT personnel. In addition, we
reviewed thousands of incident forms, hundreds of special petmits, approvals, records of
tegistration, grant applications and close-out reports, letters of interpretation, and other information
over the course of the investigation. The Committee’s investigation, coupled with the DOT OIG
findings, strongly suggests that PHMSA’s performance of its primary safety mission is less than
diligent in far too many instances, because it appears to be inappropriately “cozy” with industry,
which demands an immediate, high-level policy review. The details of the Committee’s preliminary
findings follow below.

» PHMSA does not review priot incident or enforcement histories of applicants before
authorizing special permits and approvals. In processing and evaluating an application fora
special permit, the Secretary must ensure that “the applicant is fit to conduct the activity
authotized by the exemption ot special permit. “This may be based on information in the
application, prior compliance histoty of the applicant, and other information available to the
Associate Administrator.” See 49 CFR § 107.713.

PHMSA staff verified that PHMSA does not review the applicants’ incident or enforcement
histories ptior to approving an application. Moreover, once the special permit bas been granted,
PHMSA neither monitors incidents ot violations of permit holders, nor does the agency review
incident and enforcement histoties when a permit holder requests a renewal of a special permit.
It is distutbing and indefensible that PHMSA could even consider renewing a special petmit
without reviewing past safety history, but this practice is virtually universal. Furthermore, it is
clear that PHIMSA is in no position to modify or withdraw a special permit since the agency is
not continually monitoring the incident and enforcement histoties of permit holders.

The Committee’s concetn is illustrated by the fact that PEIMSA failed to monitor the safety
petformance of permit holders of bulk explosives vehicles that transport explosives, oxidizers,
corrosive and combustible materials, and detonators on the same vehicle. Since 1999, eight of
the 83 permit holders expetienced 169 incidents, 22 of which were serious. During the same
petiod, these eight companies also incutred 86 enforcement violations. One permit holder alone
expetienced 53 incidents, nine of which were rollovers, and incurred 22 violations. Yet, the
pertmits were, without exception, renewed in a pro-forma fashion, with no review by PHMSA of
permit holders’ incident or enforcement histories.

» PHMSA does not verify whether an applicant for a special permit or approval is (or
should be) registered to transport, or offer for transport, hazardous material in
commerce before authorizing a special permit or approval. Further, although PHMSA has
been tracking unrepotted incidents, some of which have been deemed serious accidents
involving fatalides and injuties, PHMSA does not check whether those entities involved in the
incidents ate or should be registered to transport hazardous materials.
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Under current law, an entity that transpotts or causes to be transported in commetce any of
the following must file a registration statement with the Secretary: (1) a highway route-
controlled quantity of radicactive matetial; (2) more than 25 kilograms of a Division 1.1, 1.2, ot
1.3 explosive matetial in a motor vehicle, rail car, or transpott container; (3) mote than one liter
in each package of a hazatdous matetial the Secretary designates as extremely toxic by inhalation;
{4) hazardous material in a bulk packaging, containet, or tank if the bulk packaging, containet, ot
tank has a capacity of at least 3,500 gallons or more than 468 cubic feet; (5) a shipment of at
teast 5,000 pounds {except in bulk packaging} of a class of hazardous material for which
placarding of a vehicle, rail cat, or freight container is required under the hazardous matetials
regulations. In addition, the regulations require any entity that manufactures, assembles,
certifies, inspects, ot repaits a catgo tank or catgo tank motor vehicle to register with PHMSA.
See 49 US.C. § 5108 and 49 CFR § 107.608.

Registration information is crucial in determining who is involved in the commercial
transportation of hazardous matetials in the United States, and to enforce hazardous materdals
regulations propexly (each registered entity must acknowledge in writing that it is responsible for
compliance with all applicable hazardous matetials requirements, add certify thatitis
knowledgeable in those requirements).

In addition, these registration fees are the only source of funding for PHMSA’s Hazardous
Materials Emergency Preparedness grants program, which provides planning and training grants
to States and Indian tribes to help public sector employees respond to accidents and incidents
involving hazardous materials. At current levels, those fees will not be able to sustain the $28.3
million authotization starting in FY2010. PHMSA is drafting a rulemaking to raise the fees to
fund the program at authorized levels. However, had PHMSA been conducting revicws of who
should be registered, those fee increases may not have been necessary.

PHMSA could not provide the necessary support for granting an applicant’s request for
a special permit or approval. The hazardous matetials regulations require each applicant to
provide: (1) the name, street, mailing address, and telephone number of the applicant or agenty
(2) a citation of the specific regulation from which the applicant seeks relief; (3) specification of
the proposed mode or modes of transportation; (4) a detailed description of the proposed
special permit including drawings, flow charts, plans, and other supporting docaments; (5) 2
specification of the proposed dutation o schedule of events for which the special permit is
sought; (6) a statement outlining the applicant’s basis for seeking relief from the regulations; (7)
an indication of whether the applicant secks emergency processing, along with a statement of
supporting facts and reasons; (8) identification and description of the hazardous materials
planned for transportation under the special permit; (9) description of each packaging for
alternative packaging, documentation of quality assurance controls, package design, manufacture,
petformance test critetia, in-service performance, and service-life imitations or life-cycle of a
packaging; and (10) various employee cettifications regarding Class 1 materials forbidden on
aircraft. See 49 CFR § 107.105.

In addition, each applicant must demonstrate that a special permit achieves a level of safety
at least equal to that requited by regulation, ot if a required safety level does not exist, is
consistent with the public intetest. PHMSA’s regulation require that “at a minitnum, the
application must provide: (1) information describing all relevant shipping and incident
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expetience of which the applicant is aware that relates to the application; (2) a statement
identifying any increased tisk to safety ot property that may result if the special permit is granted,
and a description of the measures to be taken to addtess that risk; and (3) either: (i)
substantiation, with applicable analyses, data ot test tesults, that the proposed alternative will
achieve a level of safety that is at least equal to that required by the regulation from which the
special permit is sought; or (i) if the regulations do not establish a level of safety, an analysis that
identifies each hazard, potential failure mode and the probability of its occurrence, and how the
risks associated with each hazard and failure mode are controlled for the duration of an activity.”
See 49 CFR § 107.105.

In processing and evaluating the application, the Associate Administrator must “determine
that the application is complete and that it confotms with the requirements of this subpatt.” See
49 CER § 107.713.

Committee investigators reviewed all “new” special permits issued, denied, and withdrawn
from January 1, 2004, through August 31, 2009, and all approvals issued between January 1,
2007, and December 31, 2008. We also reviewed all supporting documentation for the special
permits and approvals, including general correspondence, in PHMSA’s internal database. We
found that: (1) in many of the files on specific special permits and approvals, the original
application (and thus the detailed desctiption and safety analysis of the request) was missing
(even though they wete renewed several times); (2) many special pemit and approval requests
did not contain information required by the regulations, such as detailed descriptions of the
tequest; (3) most files had no safety analysis; and (4) most applications contained no safety
justification. We also found no documented evidence of a thorough internal evaluation for most
of the applications, and there was little to no evidence of coordination with the modal
administrations. In fact, staff of the Office of Hazardous Materials Special Permits and
Approvals notified Committee investigatots that most of the information on special permits and
approvals issued priot to 2001 po longer existed because they moved everything to a new
database.

Committee investigatots requested copies of the otiginal documentation to support four of
the special permits issued to the bulk explosives companies (described above), which were
soutinely renewed over the coutse of the past 28 years. PHMSA staff took three days to
respond, and when they did respond with a notebook containing all the documentation available
for the four special permits issued: about 16 yeats of documentation was missing. All the
original applications for the special permits were missing, with the exception of one application
from 2005, and vittually no safety analyses or supporting documentation for the special permit
requests was provided. When asked whete the missing information was, no staff from PHMSA
knew. We then asked why PHMSA had not asked the applicants for the original documentation
over the course of the last 28 yeats; staff said that they “didn’t think they [the applicants] would
have it.”

On August 14, 2009, PHMSA sent a “show cause” letter to these same permit holders, as a
result of inquities from the DOT OIG, stating that they were considering modifying the special
permits. The letter stated:

When the special permit was granted, the presence of these materials on one vehicle
was evaluated and a determination was made that the combination of materials did
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not present an undue tisk of uncontrolled chemical reaction. We continue to believe
that the initial and subscquent evaluations that supported our decisions to grant the
special permits were appropriate. However, we will continue to evaluate the
materials authotized to be transported under these special permits and will make
appropriate changes in addition to those proposed in this letter based on out
ongoing review of your operations if circumstances watrant.

While that statement of “belief” may be accurate, PHMSA was unable to provide evaluations
supporting that rationale to Committee investigators, and absent documentation, it is impossible
for PHMSA to defend such a decision under applicable Federal law. It is wotth noting thata
PHMSA evaluation of one of the special permit requests states that the hazardous matetials
mentioned in the special permit are capable of being detonated in the event of shock, impact,
friction, or fire, and that “the mixing of Division 5.1 oxidizing liquids with Class 8 acidic liquids
or cotabustible fuels could present 2 tisk of formation of unstable ot spontaneously combustible
mixtures.” It also states: “The worst case scenatio would be that a process line would leak or
accidentally pump the concentrated Sodium Nitrite solution into an ammoniam nitrate
containing blasting explosive or ammonium nitrate emulsion pre-mix, thereby producing an
excessive amount of “gassing” of the mixture, rendering it extra-sensitive to shock or heat.”

PHMSA latgely relies on self-cettification by the applicant for special permits and
approvals. As stated above, PHMSA regulations allow the Associate Administrator to “ggant an
application upon finding that: (1) the application complies with this subpart; (2) the application
demonstrates that the proposed alternative will achieve a level of safety that (i) is at least equal to
that required by the regulation from which the special petmit is sought, or (i) if the regulations
do not establish a level of safety, is consistent with the public interest and adequately will protect
against the risks to life and property inherent in the transportation of hazardous matetials in
commetce; (3) the application states all material facts, and contains no materially false ox
materially misleading statement; (4) the applicant meets the qualifications requited by applicable
regulations; and (5) the applicant is fit to conduct the activity authorized by the exemption ot
special permit.” See 49 CHR § 107713,

Committee investigators found that little to no independent evaluation is documented by
PHMSA to confirm the information submitted by the applicant, including information required
to demonstrate that a special permit achieves a level of safety at least equal to that required by
regulation. We believe that blindly approving applications for special petmits, with little to no
independent review of the certifications made by the applicant, could have serious safety
consequences. Some in PHMSA have recently proposed requiting companies to self-cettify the
number of incidents and violations they have had in liev of an independent safety fitness
determination. We do not believe that is an appsopriate solution to the problem; it is PHMSA’s
responsibility to do the research and make that determination on its own.

PHMSA allows an unlimited number of unrelated entities to utilize special permits
granted to other parties. T'o join another entity’s special permit (called “party to”
applications), all the applicant is required to do is identify the number of the special permit the
applicant wants to join and state their name, street and mailing addresses, email address, and
telephone number. If the applicant is not a U.S. resident, the applicant must provide a
designation of agent for service. The applicant is not requited to submit the same, detailed
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information that is sequired of an applicant for a new special permit; however, the Associate
Administratot is still requited to “grant the application on finding that: (1) the application
complies with this subpart; (2) the application demonstrates that the proposed alternative will
achieve a level of safety that (i) is at least equal to that required by the regulation from which the
special permit is sought, or (i) if the regulations do not establish a level of safety, is consistent

. with the public interest and adequately will protect against the tisks to life and property inherent
in the transpottation of hazardous materials in commetce; (3) the application states all material
facts, and contains no matetially false or matetially misleading statement; (4) the applicant meets
the qualifications requited by applicable regulations; and (5) the applicant is fit to conduct the
activity authotized by the exemption or special permit.” See 49 CFR § 7107.113.

We found no evidence that this occuts. Requests to join anothet special permit were
submitted to PHMSA in the form of a one patagraph letter ot email with no additional
documentation. We found no evidence that the Associate Administrator assuzed that the

_ applicant would achieve the level of safety that is at least equal to that required by the regulation,
and we found no evidence that the Associate Administrator ensures that the applicant is fit to
conduct the activity authotized by the special permit. This also holds true fot renewsls of special
petmits,

PHMSA does not know whete special perinits ate being utilized. An applicant fora
special permit does not need to specify whete they will utilize the permit even if they have
hundreds of facilities. According to PHMSA enforcement staff, this poses a significant problem
because without knowing where operations ate being performed under a special petmit, they
cannot approptiately target compliance reviews or analyze where the risk might be greatest in
their regions. Enforcement staff informed Committee investigators that they have raised this
concern numerous times to the Office of Hazardous Materials Special Petmits and Approvals
and PHMSA leadetship to no avail.

PHMSA issues special permits to trade associations and allows the association mémbers
to become ‘patty to’ the permit without any evaluation as to their fitness and ability to
carzy out the terms and conditions of the special permit. Committee investigatots found 12
special permits representing a total of about 5,000 members that were granted to trade
associations, who have no role in the actual transpost of hazardous matetials. It is difficult to
defend the logic behind granting a special petinit to a trade association, other than an often
stated rationale during our investigation that it reduced the volume of applications, and thus
reduces PHMSA’s workload. In fact, it appears that thete is no legal basis for this ptactice. Itis
the individual membets that will operate under the special permit, and thus are tesponsible for
legal compliance with the terms of the permit; not the association. Enforcement staff informed
us that cuttently they do not know which members are actually utilizing the permit, and there is
no legal basis to hold a trade association accountable fox an individual member’s actions.
Fusther, when Committee investigators asked PHMSA staff how the agency intended to monitor
what persons joined ot withdrew from a trade association so that they would know who was
able to utilize the special permit, staff stated that the trade associations “just had to send
PHMSA 2 new metobetship list,” and that no othet actions were required to be “patty to” the
special permit. In fact, PHMSA petsonnel also informed Committee investigators that it is not
even a requitement for an entity desiting to become a “party to” a trade association permit to be
a membet of that trade association.
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On August 14, 2009, in response to concerns raised by the DOT OIG and the Comuittee,
PHMSA published 2 new policy statement, entitled “Special Permits and Approvals Issued to
Members of an Industry Association,” intended to clarify that a special permit or approval is not
issued to the association itself but to the members of the association, and that the members are
individually responsible for compliance with all the tetms and conditions of the special permit or
approval. While we are encoutaged by the new policy, we are concerned about the existing
special permits and approvals that have been issued to trade associations. They begin to expite
on September 30, 2009; some do not expire until late 2011 or mid-2013. We believe those
special permits and approvals should be withdrawn and processed under the new guidelines.

PHMSA does not follow its own regulations for issuing emergency special permits.
PHMSA regulations provide for the emergency processing of a special permit if the permit is:
“(1) necessary to prevent significant injury to persons ot property that could not be prevented if
the application wete processed on a routine basis; or if (2) necessary for immediate national
security purposes ot to prevent significant economic loss that could not be prevented if the
application were processed on a routine basis.” See 47 CFR § 707.717.

When “significant economic loss” Is cited as the teason for requesting emergency processing
of an application, the Associate Administrator may deny emergency processing if timely
application could have been made. A request for emergency processing on the basis of potential
economic loss must teasonably describe and estimate the potential loss. The application must
also conform to 49 CFR § 107.105 in that it must provide to PHMSA the documentation
required for all special permits, including demonstration of an equivalent level of safety and a
safety justification. 'The application must be submitted to offictals within the appropriate modal
administrations for consideration. On receipt of all information necessary to process the
application, the teceiving Depattment official must transmit it to the Associate Administrator, by
the most rapid available means of communication, an evaluation as to whether an emetgency
exists and, if appropriate, recommendations as to the conditions to be included in the special
permit. If the Associate Administrator determines that an emetgency exists and that granting of
the application “Is in the public interest,” the Associate Administrator grants the application
subject to such terms as necessaty and immediately notifies the applicant. Within 90 days
following issuance of an emergency special permit, the Associate Administrator must publish in
the Federal Register a notice of issuance with a statement of the basis for the finding of
emetgency and the scope and duration of the special permit. See 49 CFR § 707.717.

During the investigation, we reviewed all emergency special permits that were issued from
January 1, 2004, through August 30, 2009. Many of them failed to: demonstrate why the request
required emergency processing; describe and estimate the potential economic loss, where loss
was the main factor in tequesting emergency processing of a special permit; demonstrate an
equivalent level of safety; provide a safety justification; and meet the public interest standard set
forth by the Associate Administrator. In addition, most of the emergency special permits were
not provided to the modal administeations and very few of them were published in the Federal
Register. In fact, 2 senior program manager within PHMSA stated in an e-mail to Committee
staff, dated August 27, 2009, that “an emetgency special permit request is not required to be
docketed.”
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» PHMSA grants emergency special permits to applicants absent any meaningful
justification for a waiver of the regulations. Committee investigators found a few emergency
special permits that were granted to transport military and space equipment, such as satellites, as
well as some that were granted to transport equipment to remote locations that could not wait to
be transported due to national weather conditions. In these cases, thete appeared to be adequate
legal justification for the emergency processing of the special permit. However, there was ample
teason to question the emetgency processing of many other applications that, in our view, could
have been consideted under the regular special permit process.

For example, one applicant tequested an emergency special permit because PHMSA, three
years prior to submission of the application, had adopted new regulations that prohibited the
transportation of certain toxic gases in manifolded cylinders. The regulations were intended to
address several NTSB safety recommendations. The applicant argued that prior to the rule
change a number of exemptions authotizing the shipment of toxic gases in manifolded cylinders
were issued and that this indicated that PHIMSA has consistently recognized that toxic gases can
be safely transported in manifolded cylinders - even though PHMSA had later issued regulations
prohibiting such activities. We question why PHMSA would issue a regulation, especially when
it was intended to address several NTSB safety recommendations, and then turn around and
provide companies with exemptions from those regulations a few years later. We also question
the reasoning for processing the application on an emetgency basis when the applicant knew for
three yeats leading up to submission of the application that the regulations had changed.

Another applicant applied for emergency processing of a special permit to allow the
manufacturet of packages for cettain torch lighters to be sold to aitline passengers and thus
transported in checked baggage on board passenger aircraft. A competitor later submitted a
similar application; both of them were approved for “emergency” processing.

Another applicant requested an “emetgency” special permit to transport 1,000 steel drums
of paint that did not meet the pressure requirement for air transportation. The applicant stated
that if they wete requited to comply with PHMSA regulations, they would have to pay an
additional $30 per pail, which would be a financial burden on the company. The applicant
proposed to ship the containers as is and to “duct tape the crimp points on the lids of the pail to
prevent leakage.” The safety justification provided was that air freight companies had been
shipping this type of material for yeats in non-compliant packaging. “Even though this was not
right,” stated the applicant, “there has been no incidents reported or caused by this material
being shipped in non-compliant packaging.” Committee investigators question why a carrier
would teport an incident involving illegally transpotted hazardous materials. We also question
why the cost of complying with PHMSA regulations is a reasonable justification for an
exemption,

Another applicant applied for an emergency special permit to transpott nitric acid in checked
baggage on board passenget aircraft using the provisions of the “small-quantity exception.” The
“small quantity” exception allows shippers to avoid having to comply with certain hazardous
matetials safety regulations, including labeling, documentation (such as shipping papers),
tmatking, pilot notification, and stowage requirements, when shipping small quantities of
hazardous materials. See 49 CFR § 173.4. In order to use the small-quantity exception when
offering dangetous goods for shipment by ait, dangerous goods must be authotized for
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wranspott on board passenger aireraft. Nitric acid, however, is not authorized for the small-
quantity exception.

In November 1973, a Pan Ametican World Aitways Boeing 707 catgo aircraft crashed
minutes short of an emergency landing at Boston’s Logan International Airport and the three
crewmembets died when spillage of nittic acid created smoke and impaired their vision and
ability to function. Investigations by the NTSB showed that more than half of the chemicals on
boazd were improperly packaged and almost alt of the packages were not properly marked or
stowed, including the nitric acid, which is an oxidizing material that reacts with many other
materials causing intense heat and large amounts of smoke. The NTSB determined that the
dense smoke in the cockpit, which it believes was caused by a spontaneous chemical reaction
between the leaking acid and sawdust packing surround the acid’s package, likely caused the
accident because it setiously impaired the flight crew's vision and ability to function effectively
during the emergency.

In the special permit application, the parties admitted that it was still possible to ship nitric
acid on catgo aircraft, but that shipping the acid on cargo aircraft “would radically increase
packaging costs, complicate delivery schedules, and require extensive documnentation.” PHMSA
approved the application. We do not believe that the cost of having to comply with a safety
regulation is reasonable justification from being exempt from a regulation. We believe this
request should not have been approved for a special permit, much less an emergency special
permit, but it was approved.

PHMSA is pre-disposed to approving requests for special permits, emergency special
petmits, and approvals. Numerous PHMSA staff stated to Coramittee investigators that
PHMSA is “pte-disposed” to approving applications for special permits and approvals. That is
evident in PHMSA’s own numbers. From January 1, 2007, through Juae 30, 2009, PHMSA
approved 4,792 applicants for special permits. About two percent of those applications were
actually rejected or denied. Those that wete denied were mainly denied on the basis that the
application was incomplete or the regulations allow the requested conduct and no permit was
needed - not that the application was deficient in some other way (Le., did not meet the
equivalent level of safety).

The one special permit that PHMSA was appatently NOT “pre-disposed” to approving was
an application submitted by the FAA to conduct covert testing to evaluate air cartiers’
compliance with the required acceptance procedures for hazardous materials shipments by air.
In 2004, the DOT OIG conducted an audit of FAA’s hazardous materials program and issued a
repott that recommended that the FAA develop and implement a covert testing program to
evaluate such air cartier compliance.' The FAA concurred with the recommendations and
drafted a set of targeted covert hazardous materials tests to gauge air carrier acceptance
procedures for hazardous matetials shipments by ait. The FAA wanted to put non-hazardous
materials in hazardous material packaging, which was in violation of PHMSA’s regulations.”
PHMSA denied the application because “It did not contain information to demonstrate that

Y DOT OIG, New Approaches Needed in Managing FAAs H, Maferials Program Federal Aviation Adwinistration (2004).
2 A similar emecgency special peemit was approved to conduct covert tests using non-hazardous materdals in hazardous
matedals packaging for purposes of conducting compliance testing of American Airlines hazardous materdals acceptance
and handling procedures.
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FAA’s proposal would be in the public interest.” As a tesult, FAA says that it never conducted
the covert tests.

There is no process established in the law for issuing approvals. Approvals are created by
the hazardous matetials regulations, not by statute. The regulations establish procedures for the
designation of agencies to issue approval cettificates (“approvals™) and certifications for types of
packaging designed, manufactuted, tested or maintained in the regulations. Explosives and
fireworks are two examples ot hazardous matetials that cannot be transported in the United
States without an approval belag granted.

Under PHMSA regulations, requests for approvals must contain: (1) the applicant’s name
and address; (2) a copy of the designation from the Competent Authority if the applicant’s
ptincipal place of business is not in the United States; (3) a listing of the types of packaging for
which approval is sought; (4) a pessonsnel qualifications plan listing what each person will be
required to use in the performance of each packing approval or certification (including ability to
review and evaluate design drawings, design and stress calculations; knowledge of the applicable
regulations; ability to conduct and evaluate test procedures and results; ability to review and
evaluate the qualifications of matexials and fabrication procedures), and (5) a statement that the
applicant will perform its functions independent of the manufacturers of packaging concerned.
See 49 CER § 107401,

The hazardous matetials regulations state that as long as the “application contains all the
tequired information,” the applicant will receive a letter of approval to transport the materials.
With a few exceptions, we found little evidence that PHMSA performs an independent
evaluation of the applicant’s assertions. We found this to be a significant safety concern given
the thousands of approvals that have been granted. In fact, enforcement staff stated that they
were more concetned about the approvals that wete being granted than the special permits
because “at least the special permits process requited a little more evaluation.” Approvals are
not published in the Federal Register so there is no “transparency” in the process; the
regulations do not requite safety teviews of the applicants; and there is no requirement o
cootdinate authorizations of apptovals with the modal administrations.

PHIMSA issues approvals to domestic “agents” representing foreign companies to catry
hazardous materials in the United States without any evaluation of the fitness of the
foreign company. Simply put, PHMSA issues approvals to foreign companies where their
incident and enforcement histories are entirely unknown, and there is Httle attempt to gain such
information. Because the companies are forelgn nationals, there is no means to collect
enforcement data. In the United States, 95 percent of fireworks come from companies in China
whose fitness is not evaluated. On July 4, 2009, there was an accident in Ocracoke, North
Carolina when a truck filled with firewotks that were made in China exploded killing four
people. Itis disturbing that fireworks can enter the United States as a registered hazardous
rmatesial, but no fitness evaluation of the foreign company or product is or can be done,

Investigators identified special permits that should be incorporated in the regulations.
For example, between 2005 and 2009, 30 special permit applications wete granted to shippers

authorizing the use of DOT specification tank cars having a maximum gross weight on rail of
286,000 pounds. We believe PFIMSA should conduct an evaluation of existing special permits
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> PHIMSA has failed to coordinate with the DOT modal administrations, in particular the
FAA. Committee investigators found very little evidence that PHMSA was coordinating with
the modal administrations in issuing special pettmits and approvals. We are concetaned about the
impact this could have on transportation safety, and in patticulat the safety of crewmembers and
passengets on board aircraft. There have been many instances in which the FAA has found out
after the fact that a special petmit or approval to transport hazardous matetial on board a
passenger aitcraft has beea issued. For example, shaped chatges, an explosive used to cut and
form metal, initiate 2 chain reaction in nuclear weapons, and penetrate armor, ate authorized
under an approval to be transported on passenger aircraft. It was only during a routine
hazardous materials inspection that FAA became awate of this approval. PHMSA did not
coordinate with the FAA prior to granting the approval.

FAA was also unaware of a special permit provided to a major intermodal cartier that allows
them to transport cettain hazardous materials such as 1.4 § explosives, and Class 3 flammable,
Division 6.1 poisonous, and Class 8 cotrosive hazardous matetials in inaccessible locations on
board cargo aircraft. Undex curtent regulations, these materials must be transported in locations
on the aircraft that enable crewmembets to gain access to them if there is a fire on-board the
aircraft.

PHMSA has also failed to coordinate with FMCSA. An exemption was provided to two
intermodal carriers, one of which is the latgest hazmat transporter in the United States, and
which allows them to return via motor vehicle, certain shipments of hazardous materials,
including explosives, flammable liquids, oxidizets, organic peroxides, and corrosives, that do not
comply with shipping paper, marking, or labeling requirerments within 150 miles from the point
of discovery. Under this special permit, the companies can theoretically transport a package 130
miles to an airpott, learn it was non-compliant with the hazatdous matetals regulations, and
then transport it back another 150 miles without any sort of hazard marking on the package.
This could have serious consequences in the event of an accident or incident where emergency
responders would need information from a shipping paper on what s in a vehicle in order to
determine how best to respond. Committee staff has concerns regarding these special permits,
and even more concerns that there is no evidence that PHMSA coordinated their issuance with
the EMCSA. Moreover, as in tnany cases reviewed by Committec investigators, there is no
rationale that “equivalent level of safety” determinations have even been considered by PHMSA.
Fconomic convenience appears to override safety determinations in 2 majority of cases.

While some PHMSA staff insisted that the modal administrations wete consulted on most
special permits and approvals ptior to theit issuance, Committee investigators neither found any
evidence to suppott these claims, nor could PHMSA provide such cvidence. In fact, PHMSA
staff stated that there was a tendency within PHMSA to find reasons to leave the FAA out of
discussions and deliberations because they were seen as “obstructionists.” Some staff within
PHMSA told us that they warned against such actions, stating: “We don’t want another accident
like Valujet to occur as a result of a lack of coordination between PHMSA and the FAA.”

12
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Distegard for the FAA was most evident in interviews with PEIMSA staff that are
responsible for issuing and evaluating requests for special permits and approvals and for dealing
with the FAA in the international standards-setting atena. PHMSA staff maintained that the
FAA had no expertise in hazardous materials safety, and therefore had no basis for challenging
PHIMSA’s findings. One PHMSA staff person stated that the FAA William J. Hughes Technical
Center, widely-recognized as the premier aviation research and development, and test and
evaluation facility “didn’t know how to deal with hazardous materials.” Previous DOT OIG
investigations have repeatedly found the FAA/PHMSA relationship to be dysfunctional.”

Committee investigators also asked PHMSA staff whether they felt it was appropriate for the
modes to be notified or have some input in the classification of hazardous aterials, including
explosives. When a material is classified, the hazardous matetials regulations state how the
materials can be shipped. The FAA, in patticular, believes that it should have some input in that
process since the matetial would be shipped on board passenger or cargo aircraft. PHMSA staff,
however, believe these decisions are “mode neutral” and that the FAA and the other modal
administrations should not be consulted; we strongly disagree.

> PHMSA has largely ignored oversight and enforcement concerns. Committee
investigators found that PHMSA has taken little action to resolve documented safety concerns
raised by PHMSA’s own Office of Hazardous Matetials Enforcement. When asked why
PHMSA did not considet these safety concerns, a senior PHMSA staff person stated: “T take
their [enforcement staff] views with a grain of salt.” ’

Most of the enfotcement staff wete not surprised by that statement. Enforcement staff
believe that when a safety concern is noted the burden of proof is on them, not the industry or
the holders of the special permits. To quote one enforcement staff person: “If it’s my
explosives expett against an industry explosives expert, they’re not going to listen to e even
though I see what’s going on in the field on a daily basis.”

Enforcement staff pointed to several issues that have been raised and largely ignored by
PHMSA leadership and senior program managers. We believe this attitude within PHMSA has
had a dampening effect on enforcement, as several officials are withholding enforcement
recommendations out of concetn for rettribution or that no one will listen to their concerns. For
example:

On June 1, 2007, PHMSA’s Chief of the Central Region sent a letter to the Director of the
Office of Hazardous Matetials Special Permits and Approvals tecommending the modification
of special permits to companies operating bulk explosives vehicles. The letter stated:

“PHMSA’s investigators have established a compliance history which reflects
compliance problems with these special permits. More importantly, response to a
recent rollover incident involving a vehicle using the configuration specified in [the
special permit] has emphasized concerns expressed by investigators following recent
‘inspections. The incident made it appatent that the conditions necessary for a
catastrophic event wete easily attained during rollover. Futther, it is clear that these
vehicles are very susceptible to rollover due to high center of gravity and density of

3 DOT OIG, New.Approaches Needed in Managing FAA's Hagardons Materials Program Federal Avation Administration (2004).
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product. Thete have been 3 repotted rollover incidents in the last year and [our
enforcement office] is investigating 4 more suspected rollovers.”

Investigators recommended that the special permits be re-evaluated and actions be taken to
mitigate the risk posed by opetation of the vehicles. At that point, PHMSA leadership should
have established a process for carefully considering the Central Reglon’s concerns. While there
were two internal briefings that were requested by the Central Region and a meeting held with
industry, there was no cleat coutse of action determined at the conclusion of those meetings
other than some vague reference to a future mecting for continued discussions.

1t was not until the DOT OIG issued 2 management advisory to the Acting Deputy
Administrator of PHMSA on July 28, 2009 that PHMSA took action. Two weeks later, a show-
cause letter was mailed out to four permit holders stating that PHMSA and the FMCSA are
conducting an overall evaluation of the special permits, including the fitness of persons granted
authority to transport hazmat under the terms of the special permits and is considering
modifying the special permits in order to improve transportation safety. Comumittee
investigators, however, were recently informed that thete ate three to four additional special
pettnits authotizing the use of bulk explosives vehicles; we believe that the DOT should review
those special permits and the permit holders as well. ’

On June 28, 2007, the Chief of the Central Region sent another memo to the Director of the
Office of Hazardous Materials Standards (Standards) that documented concerns with a “Letter
of Interpretation” issued by Standards in response to a question about whether a driver bad to
create or revisc a shipping papet to reflect a partial delivery of a product. Hazardous materials
regulations require accuracy in identification of the types and quantities of hazardous material |
being cartied on a vehicle. This informadon is crucial in the event of an accident of incident and
emetgency responders need to get accurate information on what is or was in the vehicle.

The Letter of Interpretation responded to a question from a carrier about whether a driver
transpotting 10 drums of hazardous material had to change the shipping paper when two of the
drums wete delivered to reflect that eight drums were now on the vehicle. The Letter of
Interpretation stated that a driver was not requited to update a shipping paper to reflect a partial
delivery but if additonal quantities of hazardous materials were added to the vehicle then the
shipping paper must be updated.

The Chief of the Central Region expressed concern about this interpretation, stating that
first responders atriving on the scene of an accident might be searching for missing explosives,
as well as notifying additional agencies, such as the Department of Homeland Security (DHS), at
an accident site when in fact the explosives were not missing; they had been delivered. The
letter stated: “In addition to these agencies utilizing valuable resources in a futile search for non-
existing missing explosives and other hazardous materials, this action would also result in a
lengthened duration of highway closutes, added highway/traffic congestion, and mote extensive
evacuations.” There is no evidence that Standards responded to the Central Region’s concerns.

Enforcement staff informed Committee investigators that they expressed the need on
numetous occasions to PHMSA leadership and senior managers to require special permit
applicants and holders to state where they are going to utilize the special permit, A company
could have 100 facilities and only use the special permit at two locations, but PHMSA only has a
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record of the headquarters of the company as the main point of contact. This poses significant
problems for enforcement staff who need to ensure compliance with the terms of special
petrmits. No action has been taken on the recommendation.

. Enfotcement staff have also raised concerns about the Matetials of Trade (MOTS) exception
in the hazardous materials regulations. MOTS are hazardous materials that are carried on a
motor vehicle to directly support a principal business of a ptivate motor cartier that is other than
transpottation by motor vehicle; to support the operation ot maintenance of a motor vehicle; or
to protect the health and safety of the motor vehicle operator or passengers. A matetial of trade
is limited to certain quantities in the hazardous matetials regulations. For example: an aidline
that uses motor vehicles to transpost hazardous matetials in suppott of aircraft maintenance
opetations is excepted from hazardous materials regulations under MOTs. A company that
transports less than 400 gallons of a Class 9 material does not have to put placards on the vehicle
containing the material; it is excepted under MOTs. BEnforcement staff stated that they have
raised concerns about the expanding definition of MOTs over time — to the point where large
amounts of hazardous matetial are being transpotied without placards and other safety
requitements - but no one has addressed their concerns. See 49 CFR § 773.6.

PHMSA found that 60 to 90 percent of all accidents are unreported; little has been done
to address it. In an internal repott dated May 11, 2007, PHMSA issued preliminary findings
that as many as 60 to 90 percent of all hazardous matetials incidents ave not reported. PHMSA
regulations require carrders to repott incidents involving hazardous materials under certain
conditions, such as an incident that involved a fatality. See 42 CFR §§ 177.15 and 171.16,
Specifically, PHIMSA reported that its examination of a three-year period (2004-2006) found:
“[t]he incidents that ate reported to us might represent only 10-40% of all incidents that are
actually occurting.” One example of what PHMSA’s efforts produced is staggering. By using
media and other information sources available, PHMSA discovered an additional nine fatal
incidents in 2005, 75 percent more than what had been reported by carriers to the agency.

The report also raises concerns as to whether all carriers report incidents consistently. For
example, approximately two-thirds of all incidents repotted from 2004-2006 were from only five
tegistered carriers; one third of all incidents were repotted by one carrier, FedEx, There seems
to be a particularly large discrepancy between FedEx’s reporting and UPS’ reporting. FedEx
reported 17,517 incidents from 2004-2006, while UPS reported just 7,726 incidents. Although
the report was produced in May 2007, PHMSA leadership could not identify any major steps
that were taken to address the extent of the under-reporting of hazmat incidents or to bring
enforcement actions against those that were unteported. In fact, a review of 1,460 unreported
incidents from 2006 through June 30, 2009, shows that only seven of them resulted in an
enforcement action,

Contraty to its claims, PHMSA is NOT a data-driven agency., During the investigation, -
Committee investigators met with a wide vatlety of PHMSA staff, all of whom should be able to
reasonably tely on its agency’s data. Universally, the staff believe that PHMSA’s data is
nototiously inaccurate, incomplete, and vittually useless. We question how PHMSA can ensure
safety is its highest priority if it cannot rely on its own data. In our view, PHMSA and each of
the modal administrations that utilize PHMSA’s data cannot effectively target high-risk
hazardous taterials transportation concetns, draft appropriate regulations, conduct regulatory
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and safety analyses, analyze whether a cattier should or should not be granted a special petmit or
approval, or target compliance reviews ot enforcement activities when the data is so poor and
analysis of the data is non-existent.

Of particular concem is PHMSAs incident database. Over the past six months, Committee
investigatots have reviewed approximately 50,000 to 60,000 incident repotts filed between 2000
and 2009. We found that the data was incomplete, often leaving out impottant information,
such as monetary damages, container type, and other necessary information needed to identify
safety trends, develop rulemakings, and conduct approptiate compliance reviews. For example,
in 2008, 14,879 of the 16,877 incident repotts showed no monetary damages, yet there was a loss
of material involved i almost all of the incidents, and damages resulting from clean-up costs
and replacement value of the product lost.

Pethaps the best exataple is wetlines, Wetlines arc unprotected piping located beneath a
cargo tank that is used for the bottom loading of gasoline ot other petroleum prodacts. In Apsil
2009, we asked PHMSA how many wetlines incidents occusred since 2000. PHMSA responded
that there wete a total of 23 wetlines incidents, resulting in two fatalities and no injusies, and that
of those incidents, 21 occurred in 2000 and 2001, PHMSA also stated that since 2001, there had
been only two incidents whete a vehicle struck the wetlines — one in 2004 and one in 2008,
PHMSA used this data to conclude that there was no need to prohibit the continued use of
wetlines,

"T'o validate the information provided by PHMSA, the Subcommittee on Railtoads, Pipelines,
and Hazardous Materials, using the same database, found over 100 wetlines incidents, one of
which killed fout pessons in 2001 in Green Bay, Wisconsin. The Subcommittee asked PHMSA
to analyze the findings and present an accurate number of wetlines incidents using its definition
of what it considers to be a wetlines incident.

It took four months and a team of PHMSA staff and consultants to send us a “final” count
of wetlines incidents exceeding 150. Howevet, in teviewing their final count they noted that 10
other incidents ate still being reviewed and then failed to incorporate in the numbers a fatality
that was noted in the comments section of one of the incident forms. In other words, we still
do not have a final number.

PHMSA developed a comprehensive plan to addeess its data issues; it was never
implemented. Although PHMSA has a Chief Information Officer (CIO), the responsibilities
for data collection, analysis, and softwate development ate latgely “stove piped” in individual
programs. In fact, the PHSMA CIO has no authority over the PHMSA information technology
budget, which is difficult to understand. Standatds utilizes one system for tracking regulations.
"The Office of Hazardous Materials Technology and the Office of Hazardous Materials Special
Permits and Approvals utilize the Hazardous Materlals Information System (HMIS) which is |
largely maintained by the Office of Hazardous Matetials Planning and Analysis. The Office of
Hazardous Materials Planning and Analysis also oversees the registration system and the system
containing incident reposting forms, The Office of Hazardous Materials Enforcement uses its
owan inspection system, and the Hazardous Materials Emergency Preparedness (HMEP) Grants
Unit has a separate system for tracking grants to States and Indian tiibes. None of the systems
talk to one another, and most of them contain tedundant information. In seatching the special

[y
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permits database, Committee investigators experienced, first-hand, lengthy delays in the system,
with searches for. individual permits often taking an hour ot mote.

Inadequate PHMSA information technology (IT) systems create significant problems,
especially when it comes to enforcement. Some field supetvisots sepotted that they found it
difficult to present.data to dtive theit enforcement progtam, but added that in each and every
field office there was usually somcone thete that liked to “play with the data” and pass on some
useful information to their colleagues. One field supetvisor noted that their office keeps its own
data in an Excel spreadshect. Not only does this take time and resources away from the duties
of inspectoss, but it could lead to something major falling through the cracks.

PHMSA is developing & Multimodal Haztnat Intelligence Pottal, which may help “stop the
bleeding,” but the problems within each system are so extensive that a mote comprehensive plan
to unify the data and help PFIMSA achieve its safety mission must be implemented immediately.
Our findings seem to be suppotted by PFHIMSA’s own IT teview, which was finalized on’
November 30, 2007. The repott, conducted by Deloitte Consulting, found that: (1) PHMSA’s
1T landscape is too complex to navigate; (2) data was incomplete; (3) PHMSA users had
difficulties performing effective analysis on data that already exists in the system, which in tutn
led to decisions being made with less information and less accurate information than should be
available; (4) PHMSA staff weze opetating at less than optimal performance because of the lack
of YT suppott; (5) the curtent system fosters a “stove pipe” method of system development; (6)
thete is no analysis of the data; and (7) PHMSA has difficulty in determining and tracking the

* efficiency and effectiveness of its programs. From that analysis, the C1O developed and
citculated a plan that would align PHMSA’s IT investments with its strategic goals; identify the
business processes that need to oceut to obtain those goals; and create an enterprise
architecture® that supports the process to goal alignment. Numerous staff confirmed the plan
was never implemented.

» ‘There have been concerns that PHMSA has failed to maintain an atms-length
telationship with industty, Throughout the course of the Committee’s investigation, concerns
wete raised within PHMSA and DOT that senior PHMSA progtam managets were not
maintaining 2 sufficient “atm’s-length” relationship with the industry it was charged with

regulating,

One genior staffer stated that PHMSA “had changed its focus from kecping the public safe
to making industty happy.” Another stated that PHMSA had “gone over the line more often
than it should have,” while others stated that PHMSA was acting mote like a customet service
agency than a regulator.

Many of the petsonnel intetviewed stated that “industry ren the osganization,” and
repeatedly pointed to two Jobbyists, in patticular, as examples of petsons “who were being

+ Entesprise architectute is a complete expression of the prise; a master plan which “acts as a collaboration foree”
between aspects of business planaing such a3 goa&s, visions, strategies, and governance principles; sspects of business
operations such as business terms, org nt structutes, processes and data; aspects of automation such as

information systems and databases; and the cnablmg technologxcal infrastructure of the business such as computers,
operating systems, and networks.
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treated as if they were administeators of the agency.” Concetn about the relationship between
those individuals and PHMSA leadership was also expressed by staff within the DOT: “Inall
my dealings with different teade groups representing DOT regulated entities, I've never seen
someone like fa well-known industry lobbylst]... who has catte blanche with PHMSA’s time and
tesoutces,”

. Of patticular concern to Committee investigators, wete staff reports that PHMSA leadership
toutinely forwards internal documents to industry. Committee staff experienced this first-hand,
Ovet the coutse of our investigation, sevetal documents and details of conversations regarding
the investigation were shated with industry without out approval. In mid-August, a senior
PHMSA staff petson shared a copy of the DOT OIG’s management advisory on bulk
explosives vehicles aftex the DOT OIG asked that it not be citculated. These activities call into
question the integrity and the credibility of PHMSA’s leadetship, and Comunittee staff
trecommends a more thotough review of leadership and the legality of these actions.

In addition, Committee staff is concetned about tepotts that the enforcement process has
been compromised due to political and industry influence. On October 28, 2008, the DOT
issued 2 repott entitled “DOT Sutface Transportation Safety Review: An Evaluation of Risk
Management Strategles and Approaches, Agency Safety Culture, and Internal Controls in the
Federal Motor Cartier Safety Administration, Pederal Railroad Administration, and Pipeline and
Hazardous Materials Safety Administration.” The repott stated that there was a “widespread
petception in PHMSA that the enforcement process for individual violation cases is
comptomised by political and industty influence” Committes investigators did not look into
this Issue, but we plan on feviewing it prior to issuance of out final tepott.

As part of out final review, we also intend to follow-up on concerns raised by PHMSA staff
regatding cteation of the new Systems Integtity Safety Program (SISP). According to PHMSA,
SISP is 2 PHMSA Office of Hazardous Matetials Enforcement operation to enhance and
improve safety and security outcomes thru stakeholder collaborations, The program targets
cettain regulated entities based on the numbet of enforcement violations that have occurred
over a thtee-yeat period. Fot example, an entity with motc than 50 violations of failute to
placard hazardous matetial may be targeted. The targeted entity is then offered an opportunity
to paxtner with PHMSA to achieve compliance. If the company successfully completes the
ptogram, it will not be subject to PHMSA enforcemment actions for probable violations
discovered during the term of the agreement. PHMSA staff report that the program has been a
success with onc major retailer who was violating several hazardous materials regulations. In the
past, however, the Comumittee has raised concerns about such paxtnership approaches in the
modal adtinisttations, including aviation and fail. The DOT OIG has Issued watnings about
similat “partnership programs” and the failure of DOT to be seasitive to the point in time when
the pastnetship has gone far enough and teaditional enforcement is most appropriate. We plan
to continue monitoring this program.

Finally, we ate concerned about seniot staff claims that PHMSA “was spending too much -
time helping industry find ways around a regulation thtough issuance of special pexmits and
apptovals rather than requiring compliance with the regulation.” This was cvident in out review
of an “emetgency” special peimit that authotized the transportation of boron trifluctide in DOT
Specification 3AAX and 3JAA manifolded cylindess. Prior to October 1, 2002, the shipment of
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boton trifluoride and othet toxic pases in manifolded cylinders were authotized in the
tregulations. New regulations that wete issued to address several NTSB safety recommendations
prohibited the shipment of certain toxic gases, such as boton ttifloutide, in manifolded cylinders.
The regulation also removed DOT Specification 3AAX as an authotized cylinder for such gases.
But three years after the regulations took effect, a regulated entity requested an emergency
special permit because boron teifluoride’s safe shipment history in manifolded cylindets was
detnonstrated ptior to issuance of the rule. Hssentially, the company disagteed with issuance of
the rule. PHMSA granted the exemption on an emetgency basis and then renewed it a few years
later. Comumittee staff questions why this constituted an emergency and why an agency would
prohibit certain activity in a regulation and then turn around a few yeass later and anthorize the
same activity through issuance of a special permit. Instead of finding ways around the
regulation, PHMSA should have been educating the industty on how to comply with the
regulation.

We have concetns regatding the HMEY Grant Progtam; a more in-depth review is
wastanted, Undet cutrent law, the HMEP grant program provides grants to States and Indian
tribes for planning and training of public sector workers to tespond to accidents and incidents
involving hazardous matetials. In Novembes 2008, a senior progtam manager within PHMSA
wiote a lettet to the DOT OIG that taised concerns about the management of the program and
in patticular the use of the grants, As a result of that letter, PHMSA conducted an internal
evaluation of the HMEP program in March 2009, which identified several internal control
deficiencies. Our own teview of the 2007 close-out repotts and 2008 grant applications
submitted by States and Indian tribes indicated that funds wete not being used for their intended
putposes in a few cases. For example, it is possible from the information that we reviewed that
some States used funds for school violence wotkshops; to putchase national weather service
trapsmnitters; develop plans fot pandemic flu ontbreaks; and conduct mass immunization/avian
flu/influenza demonstrations. One county reported that it used $18,514 to support “a latge
regional exercise with a vety teal scenatio (tosnado), impacting a significant music event.”
Another county spent $4,471.54 on a dsill revolving around a school shooter. We caution,
however, that many States combine grant funds to conduct planning and demonstrations which
end up mixing various soutces of funding, so that may explain these uses, but our findings do
warrant a closer review of the uses of the grants issued.

PHMSA has lost sight of its safety mission, In 2004, Congress reotganized the Research
and Special Programs Administration (RSPA) to focus mote fully on pipeline and hazardous
materials safety. As a result, portions of RSPA tasked with rescarch and analysis was renamed
the Research and Innovative Technologies Administration and the Office of Pipelinc Safety and
Office of Hazardous Materials Safety were combined in 4 new agency ealled the Pipeline and
Hazardous Materials Safety Administration, ’

Congress tasked PHMSA with ensuting the maintenance of safety as the highest priotity. It
sas Congress’ intention that safety would not just be the focus of PHMSA's Jeadership but be
ingrained in all of PHMSA’s programs, Many cutrent employces of PHMSA, however, repotted
to Committee investigatots that the agency’s safety mission has been compromised i that safety
has taken a backseat to economics and that thete is litle focus withia the individual programs on
how that progeam is driving the agency’s safety mission. We believe out findings support that
conclusion,
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Ms. BROWN. And I ask unanimous consent for a statement from
the Air Line Pilots Association to be included in the hearing
records

Mr. SHUSTER. Without objection, so ordered.

[The information follows:]
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STATEMENT OF THE
AIR LINE PILOTS ASSOCIATION, INTERNATIONAL (ALPA)
BEFORE THE

SUBCOMMITTEE ON RAILROADS, PIPELINES, AND HAZARDOUS MATERIALS
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE
U.S. HOUSE OF REPRESENTATIVES

“Reducing Regulatory Burdens and Ensuring
Safe Transportation of Hazardous Materials”

April 12, 2011

The Air Line Pilots Association, International (ALPA) represents more than 53,000 passenger
and all-cargo airline pilots and has long advocated for improved transport requirements for
lithium-ion and lithium-metal batteries. On two separate occasions in 2009, we appeared before
this Subcommittee and cited numerous incidents wherein lithium batteries, carried either in the
cabin of passenger aircraft or shipped as air-cargo, were involved in fires aboard aircraft.
Unfortunately, the situation has not improved since that time. In fact, fires involving lithium
batteries on airplanes continue to occur, destroying property and tragically, may have contributed
to the death of two pilots flying for a U.S. all-cargo company.

The U.S. House of Representative’s recently passed FAA reauthorization bill, H.R. 658, contains
a provision added on the House floor, Section 814 titled “Air Transportation of Lithium Cells
and Batteries.” This section prohibits the Federal Aviation Administration from issuing or
enforcing “any regulation or other requirement regarding the transportation by aircraft of lithium
[batteries], if the requirement is more stringent than the requirements of the International Civil
Aviation Organization.” ALPA strongly disagrees with this provision for the simple reason that
these batteries are known to be capable of self-initiating intensely hot fires which airline pilots
and/or onboard fire suppression systems may be incapable of extinguishing, and which could
lead to the loss of an aircraft and everyone onboard.

Withholding a needed safety improvement on the basis that ICAO has not adopted it ignores
several essential facts. The U.S. has historically led the world - including ICAO — in the creation
and adoption of safety enhancements. For the U.S. government to defer to an international body
on whether it is appropriate to take necessary precautions against a proven hazard which is
demonstrably capable of causing loss of life and property represents a setback to our country’s
standing in the aviation world. There are numerous examples of Federal Aviation Regulations
(FARs) which exceed ICAO standards. If the U.S. government were to extend the philosophy
expressed in Section 814 and revise our FARs in a manner to not exceed the stringency of ICAO
standards, our aviation regulations would be weakened in a number of areas. .
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ALPA is aware of the arguments concerning the costs associated with safeguarding lithium
batteries during air transport. Pilots want and need for their airline employers to be successful,
and carrying cargo is a significant factor in airline profitability, but our members are opposed to
betting their lives on making it home safely in exchange for haphazardly carrying lithium
batteries that have a history of self-igniting and are capable of creating intensely hot fires
onboard airplanes. We would reiterate that there are a myriad of industries — including, for
example, those that manufacture houschold paint or dry ice — that both safely and profitably ship
hazardous cargo under the full scope of dangerous goods regulations.

Background

In early 2010, responding to a perceived need for bolstered regulations governing the shipment
of lithium batteries, the U.S. Department of Transportation (DOT) issued a Notice of Proposed
Rulemaking (NPRM) intended to amend pertinent requirements in the Hazardous Materials
Regulations. ALPA has publicly supported the majority of the proposed rule and would
respectfully reiterate for the members of this Subcommittee the facts which substantiate our
position on this issue.

While ALPA is not advocating for enhanced restrictions on the types of items individuals may
personally carry on board aircraft, our concern remains focused on lithium batteries contained
within equipment and/or transported as air cargo. If these shipments either initiate or become
involved in a fire, they pose a significant risk to the safety and well-being of an aircraft and its
occupants. While it is true that a fire involving a limited number of lithium-ion batteries may be
controlled by the active fire-suppression system on an aircraft, Federal Aviation Administration
(FAA) testing has shown that lithium metal batteries are unresponsive to Halon, the traditional
extinguishing agent used aboard aircraft.

Unfortunately, lithium-ion and lithium-metal batteries remain excepted or exempt from many of
the provisions of the Federal hazardous material regulations and the International Civil Aviation
Organization (ICAO) Technical Instructions (T1) which regulate the transportation of dangerous
goods (DG), including lithium batteries, by air.

The full regulation of lithium batteries as DG would have a significant positive impact on the
safety of the air cargo supply chain. Improved packaging standards would help prevent damage
to shipped batteries. Dangerous goods labels would ensure worldwide recognition that shipments
have the potential to cause an incident if mishandled. An acceptance check would provide an
opportunity to detect package damage or non-compliance with the regulations. Pilot notification
through the notice to the captain (NOTOC) would increase the awareness of flight crewmembers
to the presence of DG and allow them to communicate hazard information to emergency
responders in the event of an incident and better position them to make critical decisions related
to handling an in-flight emergency.

While we recognize that the risk associated with a single battery in a shipped package is low, we
caution against permitting exceptions to the DG regulations for shipping small batteries based on
this logic, as there is currently no regulation which prohibits hundreds or thousands of these
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items from being consolidated in a single shipment. It is only through full regulation of the
shipment of small batteries as DG that the quantity of batteries stored at a single location in an
aircraft or in a single cargo compartment can be addressed. In the absence of such regulations,
lithium batteries are handled as general freight and airline employees, including pilots, are often
unaware of the total quantity of batteries offered for shipment or the risk that they pose to the
aircraft.

Given that FAA continues to receive reports of fires directly related to lithium battery shipments
and lithium batteries contained within equipment, we cannot afford to wait to fully regulate
lithium batteries as DG. Every day we delay, people and property are being exposed to the
potential danger of an in-flight fire that neither the aircraft’s fire suppression system nor the
flight crew may be able to extinguish. Immediate action is necessary to ensure the safety of lives
and property involved in air cargo operations conducted on passenger and cargo aircraft.

ICAQ Standards are Inadequate

ALPA strongly disagrees with the argument that the ICAO Dangerous Goods Technical
Instructions are adequate for transporting lithium batteries by air. Current ICAQ regulations
except consumer-sized lithium batteries from many provisions of the regulations normally
applied to other dangerous goods, resulting in a lower regulatory standard for these shipments.
Specifically, the ICAO regulations for lithium batteries are inadequate in the following areas:

1. No Required Notification to the Pilot in Command (NOTOC) That Lithium Batteries
Are Being Transported On Their Airerafi.

The knowledge that lithium batteries may be involved in an on-board incident or fire
could influence a pilot’s decision-making process, potentially impacting the selection
of a diversion airport or other emergency actions needed to be taken. While the cause
of the September 2010 fire aboard a UPS 747 that crashed near Dubai and fatally
injured its two pilots has not yet been conclusively determined, it is known that large
quantities of lithium batteries were carried as cargo on-board the aircraft. This
information was not provided to the crew operating the flight. Had it been, that
knowledge may have influenced their decision to return to their departure airport, as
opposed to selecting a closer alternate airport at which to land. Providing information
about the presence and quantity of lithium battery shipments to the flight crew also
enables them to transmit valuable information to first responders in the event of an
incident, aiding in the proper emergency response. The full hazardous materials
regulations require notifying the flight crew of the presence of dangerous shipments,
a system that has worked well over many decades. 1t is indefensible that a flight crew
would be informed of a shipment of five pounds of flammable paint, but would have
no knowledge of thousands of lithium batteries on a pallet in the cargo compartment,
as current regulations now provide.

2. No restriction on the quantity of lithium batteries on an aircraft.
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Under ICAQ provisions for consumer-sized lithium batteries, there is no limit as to
the number of lithium batteries that may be transported on an aircraft. Itis
permissible under cutrent regulations to fill the entire cargo compartment of a
passenger aircraft with lithium-ion batteries. The National Transportation Safety
Board (NTSB) has recommended that the number of lithium batteries at a single
location be restricted in order to improve the effectiveness of firefighting efforts
should an incident occur.

. No Restriction on the Loading Location of Lithium Batteries.

ICAO provisions allow lithium batteries to be loaded wherever cargo is permitted on
an aircraft. Testing by the FAA Technical Center has determined that a fire involving
lithium-ion batteries responds favorably to the Halon system in a Class C cargo
compartment. ALPA and the NTSB have recommended that lithium-ion battery
shipments be loaded in Class C cargo compartments. In order to adopt this
recommendation, lithium-ion battery shipments must be fully regulated as hazardous
materials, not excepted as in the ICAO provisions.

. Lithium-Metal Batteries Are Permitted On Passenger And Cargo Aircraft By ICAO.

While the United States has prohibited carriage of lithium-metal batteries not
installed in equipment on passenger aircraft, no such limitation exists in the ICAO
provisions. The FAA Technical Center has found that lithium-metal battery fires do
not respond to Halon, and in November 2010 stated, "No safe method for shipping
lithium-metal cells is currently available." Yet, ICAO provisions allow unlimited
quantities of these batteries on both passenger and cargo aircraft, without notifying
the flight crew of their presence.

. No Dangerous Goods Labels Are Required.

ICAO provisions for carriage of shipments of lithium batteries provide an exception
for placing a dangerous goods label on the packaging. This label is designed to
increase awareness of their presence by the ground handling staff while loading and
unloading the aircraft, reducing the likelihood of a shipment being damaged or a
damaged shipment being placed on an aircraft. Although not readily apparent, this is
a highly significant issue since testing has shown that damage to a lithium battery
shipment may, in many cases, result in a fire hours after the damage occurred.
Requiring a label would increase awareness of and allow for safer handling of the
shipment.

No training is required for shippers/handlers of lithium batteries.

While many of the incidents involving lithium battery shipments result from non-
compliance with current regulations, in most cases, this non-compliance has resulted
tfrom a lack of knowledge or incorrect application of the regulations, as opposed to
the willful evasion of requirements. Fully including lithium batteries under hazardous
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materials regulations would reduce the complexity of the current regulations by
eliminating a large number of exceptions relating to their shipment. Requiring
shippers and handlers to be trained in mandatory compliance measures would result
in a reduced number of incidents. Additionally, it would provide for improved
oversight of shippers and handlers by enforcement agencies, and facilitate their ability
to inspect shipping facilities and ensure that training and practices are in compliance
with all regulations.

Recommendations

ALPA believes the U.S. must now take positive action beyond that required by ICAO to ensure
the promulgation of measures which will protect the public, flight crewmembers, non-
crewmembers traveling on cargo aircraft, and others involved in the air-cargo transportation
system from the hazards currently associated with the shipment of lithium batteries by air.

Striking the language proposed in Section 814, Air Transportation of Lithium Cells and
Batteries, is necessary for improving the overall safety of air cargo operations and the protection
of lives and property whenever lithium batteries are moved through the air transportation system.
Urgent action is needed now to bring these dangerous materials into the same regulatory
framework that safeguards the shipment of hundreds of other hazardous materials in the United
States and around the globe. While there may well be reasons to reduce regulations without a
clear safety benefit, the air transport of lithium batteries clearly does not fall in that category and
these regulatory protections must be promulgated immediately.

ALPA appreciates the opportunity to testify on this important safety matter.

# # #
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Ms. BROWN. With that, I thank the witnesses for appearing be-
fore our subcommittee today, and I look forward to hearing their
testimony.

Mr. SHUSTER. I thank the ranking member; and, Mr. Filner, if
you have an opening statement.

Mr. FILNER. Thank you, Mr. Chairman.

I would like to take advantage, though, first of the fact that
there is Chairman Shuster in the room by moving that we rein-
state all earmarks in the transportation bill.

Mr. SHUSTER. Without objection. I am OK with that. I have just
got to get my leadership to go along with that.

Mr. FILNER. Thank you.

I want to talk just briefly, Mr. Chairman, about one issue that
will come up in the testimony, and that is primary lithium metal
batteries and cells.

As you know, we passed the FAA Reauthorization Act recently,
which included a provision that prohibits the Department of Trans-
portation from enacting safety standards for lithium batteries and
cells that exceed the standards set by the International Civil Avia-
tion Organization, ICAO. I think it is absurd that the United
States government would be prohibited from doing anything to pro-
tect U.S. citizens beyond the standard set by an unelected group
of these representatives. The convention that set up ICAO made
clear that the U.S. and any other country would have the right to
adopt regulations to protect the safety of its citizens and would not
be prohibited from doing so by ICAO. This right was provided to
each signatory which was signed in 1944.

This right to protect our citizens was also codified in our own
law. Section 5120 of title 49 allows the Secretary to prescribe a
safety standard or requirement more stringent than the standard
or requirement adopted by international authority if the Secretary
decided the standard or requirement is necessary in the public in-
terest.

When we considered the FAA bill, I intended to offer an amend-
ment that would restrict the carriage of primary nonrechargeable
lithium metal-based batteries and cells on cargo aircraft. It would
have prohibited these dangerous materials on cargo aircraft until
safe packaging materials were available and proven to contain a
fire and the cargo aircraft itself was equipped with an effective fire
suppression system.

It would also—my amendment would have required cargo air-
craft be equipped with smoke suppression systems that maintain
cockpit visibility sufficient to allow the pilots to see basic flight in-
struments and outside environments at all times during emer-
gencies when dense, continuous smoke was in the cockpit.

Now, I withdrew my amendment, due to concerns that the lan-
guage would prohibit the transportation of life-saving medical de-
vices, but I think the problem of the safety still remains.

As you all know, I think there are two types of lithium batteries,
the primary nonrechargeable and secondary or rechargeable. My
amendment only affected primary, nonrechargeable metal-based
batteries and cells, which constitute, at the most, 5 percent of bat-
teries shipped. These batteries and cells use a different manufac-
turing process in which lithium metal is used versus lithium ions,
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which are used in the secondary type battery. The metal used is
much more volatile at low temperatures and easily catches fires.

While shipments containing primary lithium metal batteries
have been banned on both foreign and domestic passenger aircraft
since 2004, there is no such restriction on the Nation’s all-cargo
carriers. Lithium metal batteries are increasingly finding their way
into our air transportation system. Airlines such as UPS and
FedEx are flying hundreds of thousands of lithium metal batteries
on a daily basis.

For years, cargo aircraft have safely carried hazardous materials,
but lithium metal battery fires exceed the existing design specifica-
tions of commercial aircraft. Currently, there is no fire suppression
system, as I understand it, that is capable of extinguishing a lith-
ium metal battery fire in flight. In fact, on February 7, 2006, a fire
caused by lithium metal batteries on board UPS Flight 1307 de-
stroyed the aircraft. The pilots, fortunately, were able to land the
flight and evacuate the plane before it became fully engulfed in
flames. But the NTSB investigation raised serious questions about
the safety of transporting these materials and the adequacy of fire
suppression systems.

The report also showed that the pilots were unable to see their
hands in front of them as they exited the plane. Now, thankfully,
they were close enough to the airport before the smoke blinded
them; and if the flight had been further out it could have crashed
into a populated area.

Dense cockpit smoke caused by lithium battery fires has also re-
sulted in other tragic crashes, including the fatal crash of UPS
flight number 6 on September 3rd, 2010, in Dubai. According to the
accident report issued by Dubai’s government, the cargo of this
UPS plane included lithium batteries that should have been de-
clared as hazardous cargo. They were not, and there were no haz-
ardous cargo declarations on the flight’s manifest, but at least
three of the shipments contained rechargeable lithium battery
packs that should have been treated as hazardous cargo on an
international shipping regulations. So we have a harrowing picture
here of pilots struggling to land their plane while running low on
emergency oxygen, fighting smoke so thick they couldn’t see their
flight instruments.

This report raises serious questions about shipment of lithium
batteries which can short circuit and cause fires that burn hot
enough to melt an airplane. Fires involving rechargeable lithium
ion batteries can reach 1,100 degrees, close to the melting point of
aluminum, a key material, of course, in airplane construction. Lith-
ium metal batteries fires are far hotter, capable of reaching 4,000
degrees.

In light of these incidents, Mr. Chairman, I believe we have a re-
sponsibility to act to prevent future tragedies; and until adequate
packaging and fire suppression systems are in place, we need to re-
strict the carriage of primary lithium metal batteries and cells
aboard cargo aircraft.

I thank the chair for the time.

Mr. SHUSTER. I thank the gentleman.

Now, Mr. Bucshon, do you have an opening statement?
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Dr. BUucsHON. Good afternoon. I am Congressman Bucshon from
Indiana’s 8th Congressional district and, in the past, a
cardiothoracic surgeon; and I do want to comment just briefly on
the lithium battery issue as it relates to airline safety.

I was not in support of the amendment that was proposed and
then withdrawn based on the fact that what we have learned from
medicine through the years is applicable to a lot of things. There
are a lot of anecdotes in the world about what can happen, what
has happened, and what could happen. But I think Congress
should regulate based on factual information.

Some of the airline instances that have been mentioned, there is
no definitive evidence that the lithium batteries is what caused the
problem, in addition to the fact that hundreds and hundreds of
thousands of these type of things have been transported on planes
across the world with what we can find about two quoted instances
of possible resulting airline damage.

My State, Indiana, is the second-largest producer of medical de-
vices in the country; and adding this type of unnecessary regula-
tion based on anecdote would significantly hurt the economy, put-
ting possibly 20,000 jobs at risk, based on the increased costs.

Again, in my view, with some anecdotal evidence, I think this is
one of the things that we need to avoid. One of the reasons I came
to Congress is we need to avoid the Federal Government always
stepping up when there is a very isolated incident and creating
broad policy, again, based on anecdotal information.

So, again, in regards to this type of regulation in general, I think
Congress needs to avoid that and go with statistical analysis, sta-
tistical fact, and have appropriate regulation to protect the Amer-
ican people and to protect the world.

Thank you.

Mr. SHUSTER. I thank the gentleman.

And, again, I want to thank all members for being here today.
This is our fly-in day, so we typically don’t have hearings on the
first day back, but I am trying to change it up so that we can get
our work done and not be interrupted by votes and things like that.
So I appreciate all you members for being here.

With that, we will start with our witnesses.

TESTIMONY OF THE HONORABLE CYNTHIA QUARTERMAN, AD-
MINISTRATOR, PIPELINES AND HAZARDOUS MATERIALS
SAFETY ADMINISTRATION; DAVID W. BOSTON, PRESIDENT,
OWEN COMPLIANCE SERVICES, INC., ON BEHALF OF THE IN-
STITUTE OF MAKERS OF EXPLOSIVES; LAMONT BYRD, DI-
RECTOR, SAFETY AND HEALTH, INTERNATIONAL BROTHER-
HOOD OF TEAMSTERS; SANDRA CHAPMAN, DIRECTOR OF
TRANSPORTATION, CORPORATE REGULATORY AFFAIRS,
SHERWIN-WILLIAMS COMPANY, ON BEHALF OF THE AMER-
ICAN COATINGS ASSOCIATION; PAUL DERIG, ENVIRON-
MENTAL, HEALTH AND SAFETY MANAGER, J.R. SIMPLOT
COMPANY, ON BEHALF OF THE AGRICULTURAL RETAILERS
ASSOCIATION; AND BARBARA WINDSOR, CHAIRMAN, AMER-
ICAN TRUCKING ASSOCIATIONS

Mr. SHUSTER. Our first witness, the Honorable Cynthia
Quarterman, the Administrator of PHMSA. I understand you have
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to leave here at 5:00. If we are still here at 5:00 ourselves, there
is probably trouble, so I will make sure, one way or the other, that
you are out and will be able to catch your plane.

So, with that, Administrator, proceed.

Ms. QUARTERMAN. I appreciate that.

Good afternoon, Chairman Shuster, Ranking Member Brown,
and distinguished members of the subcommittee. On behalf of Sec-
retary LaHood, I appreciate the opportunity to discuss the progress
the Pipeline and Hazardous Materials Safety Administration is
making in addressing current safety issues in the hazardous mate-
rials safety program.

Each year, more than $1.4 trillion in hazardous materials ship-
ments cross the United States by air, rail, highway, and water, to-
taling 2.2 billion tons and 320 billion ton-miles. These statistics
show the enormity of not only PHMSA’s mission but the mission
of the other modal administrations within the Department of
Transportation that share responsibility in overseeing and enforc-
ing hazardous materials transportation safety.

In the past year, PHMSA has made groundbreaking progress in
enhancing its hazardous materials safety program, including a
major reorganization. Our objectives, from the outset, have been to
protect and improve safety outcomes, improve employee relations,
and to broaden perspectives across the agency.

In addition, PHMSA undertook an extensive requirement cam-
paign, filling 90 percent of all hazardous materials vacancies. As a
result, PHMSA had a banner year in 2010, including seeing the
lowest number of hazardous material incidents with death or major
incident in recorded history.

PHMSA has addressed 12 of the 22 National Transportation and
Safety Board’s open safety recommendations, including those re-
lated to lithium batteries, cargo tank motor vehicle wetlines and
loading and unloading of hazardous materials. Meanwhile, PHMSA
has successfully closed all 10 outstanding Office of the Inspector
General audit recommendations related to the agency’s special per-
mits and approvals program.

In the past 12 months, PHMSA doubled its rulemaking output,
issuing 33 separate Federal register notices to establish new haz-
ardous material regulations, including rules incorporating into reg-
ulations 45 special permits that affected tens of thousands of appli-
cants.

In addition, PHMSA commissioned an independent audit of our
hazardous materials emergency preparedness grants program. The
preliminary findings have already resulted in an action plan and
improvements to the program, and we have released a sample ap-
plication that provides State and territorial grantees with best
practices demonstrating effective planning and training activities.

In summary, the Department and PHMSA are taking positive
steps to address its regulatory priorities, decrease the incidents as-
sociated with hazardous materials operations, properly manage the
special permits and approvals program, and closely examine the
emergency preparedness grants program to ensure that all allo-
cated funds are being accounted for.

We welcome any and all recommendations for making our safety
program more effective and further ensuring the public safety. I
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look forward to working with this subcommittee as we continue to
implement measures to ensure our safety oversight.

Thank you.

Mr. SHUSTER. Thank you very much.

Next, Ms. Barbara Windsor, who is the chairwoman of the Amer-
ican Trucking Association by day, but by night she is the president
also of Hahn Trucking, President and CEO.

So, with that, Ms. Windsor, please proceed.

Ms. WINDSOR. Thank you, Mr. Chairman.

Chairman Shuster, Ranking Member Brown, and members of the
Subcommittee, thank you for this opportunity to testify. Once
again, my name is Barbara Windsor, president and CEO of Hahn
Transportation, a Maryland-based regional trucking firm that
hauls petroleum and other bulk products. My family built and grew
this business over 75 years, and today we operate more than 100
trucks and employ 150 individuals.

This afternoon I appear before you representing not just my com-
pany but also as the Chairman of the American Trucking Associa-
tion.

The trucking industry delivers virtually all of the consumer
goods in the U.S., including essential hazardous materials such as
pharmaceuticals to treat the ill, chemicals to purify water, and fuel
to power our cars. The safety and security record for HAZMAT
transportation by truck is impressive. Serious incidents have de-
creased by 30 percent over the past decade.

Further, the annual number of highway fatalities caused by haz-
ardous materials has declined from 16 to 4. While the existing reg-
ulations governing HAZMAT transportation have a proven track
record, my written statement addresses six specific recommenda-
tions to further improve the safe, secure, and efficient transpor-
tation of HAZMAT. I will highlight three of these recommendations
this afternoon.

Recommendation number one, ensuring equitable enforcement.
Primary compliance with the HAZMAT regulations rests with the
shipper, who must properly classify the material, select appropriate
packaging, mark and label the package, and prepare a compliant
HAZMAT shipping paper. Each of these pre-transportation activi-
ties occurs before the carrier arrives to load HAZMAT packages on
the truck.

Since most HAZMAT enforcement occurs during roadside inspec-
tions, the responsible party may not be present. A carrier should
not be cited for transporting HAZMAT where a shipper neither la-
bels the package nor presents a HAZMAT shipping paper. Simi-
larly, where a shipper omits a certain required information on a
shipping paper, it is not realistic to expect the truck driver to re-
search the chemical and catch the shipper’s mistake.

Carriers must remain responsible for the correct performance of
HAZMAT functions under their control. However, Congress should
ensure that the carriers are not responsible for violations of pre-
transportation functions that are performed by the shipper unless
the carrier has actual knowledge of the violation.

Recommendation number two, reform incident reporting require-
ments. ATA supports the current Federal reporting requirements
when there is a release or an incident involving HAZMAT. How-
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ever, today, there are dozens of telephonic reporting requirements
at the State and local level that vary from jurisdiction to jurisdic-
tion. Drivers have no way of knowing whether a particular incident
triggers a local reporting requirement, and motor carriers are being
fined if the local requirements are not met.

The universal 911 system, combined with the existing Federal in-
cident reporting requirements, eliminates the need for separate
State and local reporting requirements. It should be sufficient that
the carrier calls the national response center, when required, or
i:all(si 911 to ensure the local emergency response teams are mobi-
ized.

And recommendation number three, wetlines. The wetlines issue
is not new to the veteran members of this subcommittee. Wetlines
refer to the product piping underneath cargo tank trucks that
transport gasoline and other flammable liquids and are used for
both loading and unloading of tank trucks.

Incidents involving wetlines are extremely rare. In fact, an indi-
vidual is more likely to be struck by lightning than to be injured
by a wetline incident. Notwithstanding this incredibly low incident
rate, PHMSA has proposed a new restriction restricting the trans-
port of flammable liquids in wetlines.

My written testimony goes into additional detail on the costs and
benefits of PHMSA’s proposed wetlines ban. We recognize that
wetlines are the subject of an open NTSB recommendation, and we
therefore urge Congress to have the National Academy of Sciences
objectively study the issue and hold PHMSA rulemaking in abey-
ance until the analysis is complete.

Thank you for allowing me to testify today, and I would be very
pleased to answer any questions.

Mr. SHUSTER. Thank you very much, Ms. Windsor.

Next is Mr. David Boston, who is President of Owen Compliance
Services, Incorporated.

Mr. Boston, please proceed.

Mr. BosTON. Chairman Shuster, Ranking Member Brown, and
members of the subcommittee, I am testifying on behalf of the In-
stitute of Makers of Explosives, whose members have been ad-
versely affected by changes to the procedures and requirements of
PHMSA’s approvals and permits program.

Mr. SHUSTER. Could you speak into the mike a little more? Pull
it towards you.

Mr. BosTON. My written statement provides background on the
purpose of special permits and approvals, the exceptional years’
long safety record achieved by industry while using these regu-
latory authorities, and the importance of these agency authorities
to the economy. During my remaining time, I will highlight the se-
rious problems that have resulted from PHMSA’s management of
the program over the last 18 months.

The investigations of this program in the last Congress revealed
procedural inadequacies, none that contributed to a death or seri-
ous injury. Instead of asking holders of special permits and approv-
als to resubmit missing documents, PHMSA implemented standard
operating procedures governing the issuance, revocation, and ter-
mination of these authorizations without providing for public notice
and comment as required by statute. These new procedures set up
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a complex system of application reviews, including costly site visits
based on unpublished and unknown standards that have the poten-
tial to shut businesses down. These burdensome procedures render
no commensurate safety benefit but affect every applicant for and
holder of special permits and approvals.

Adding to the complexity, PHMSA expedited new rules that radi-
cally increased the types of data applicants must submit. How this
information would enhance safety was never explained by the
agency. The new requirements imposed on industry and the agency
significant additional burdens and costs.

Without notice and comment, PHMSA has used the approvals
process to establish unpublished requirements, undoing long-
standing practices used to classify explosives without any record of
incidents of fatality or serious injury, including issuing classifica-
tion approvals with expiration dates, second-guessing the results of
classification tests performed by laboratories approved by PHMSA,
and relooking at the merit of so-called family approvals, as well as
asking some applicants to break up family groups.

Without notice and opportunity for public comment, and in spite
of the regulated community’s longstanding safety records, PHMSA
has redefined the historic use of the agency’s fitness authority and
established a three-tier fitness determination scheme.

PHMSA asserts that it is not obligated to establish fitness cri-
teria through rulemaking because this is something that relates to
internal processes within PHMSA. We respectfully disagree. Every
decision has an outside effect. Industry must understand the per-
formance standard against which it will be measured.

Despite promised improvement, an unprecedented backlog of spe-
cial permit and approval applications has developed as a result of
the agency’s new paperwork and processing requirements. Industry
has been told that the application processing procedures, like fit-
ness criteria, are internal agency procedures with no external ef-
fect. However, any delay in processing applications due to the agen-
cy’s new multi-layered clearance procedure results in lost business
opportunities. American industries are now disadvantaged in the
global race to market by our own government.

PHMSA’s now using this backlog and its inflated application
processing procedures to justify imposing a user fee on special per-
mit and approval applicants. A portion of the fee would cover
PHMSA’s general operating budget, even though only a small per-
centage of the regulated community are holders of these authorities
and the Federal Government is the program’s largest user.
PHMSA’s user fee proposal is a hidden tax on companies whose in-
novation and goods are needed for economic recovery.

While approvals, as other regulatory standards, may safely re-
main unchanged for years, Congress never intended that special
permits be a long-term solution for the innovations they authorize.
Rather, proven special permits were to be incorporated into regula-
tion. Regrettably, PHMSA’s failure to incorporate such permits into
its regulations now exposes the affected industries to current
whims of agency action.

Last week, this subcommittee heard testimony from an explo-
sives company about PHMSA’s use of the special permit process to
force the installation of untested technology on trucks used to haul
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bulk explosives and consequences that followed. Despite best efforts
to comply, the retrofitted systems failed, causing total system shut-
down while loaded vehicles were operating at speed. Instead of
using scarce resources to incorporate these decades-old, proven spe-
cial permits into regulation, as Congress intended, PHMSA has cre-
ated a perverse, upside down regulatory environment, where it is
more difficult to move a truckload of significantly less risky explo-
sive precursors than to move a truckload of dynamite.

In closing, special permits and approvals are necessary regu-
latory tools. The approvals and permits program which provides
safety benefits to the public has been successfully run for decades
without serious incident and without user fee.

Industry wants the certainty of regulations and believes that
changes to how PHMSA implements these regulatory authorities
should be subject to notice and comment rulemaking. PHMSA’s ex-
tensive bureaucratic changes would not have saved one life. They
have created wasteful delays and expenditures of resources.

This subcommittee should ensure that PHMSA promptly ad-
dresses these issues through rulemaking and without imposing
user fees or demands for untested technology.

Thank you.

Mr. SHUSTER. Thank you, Mr. Boston.

Next we will hear from Mr. Paul Derig—did I pronounce that
right?

Mr. DERIG. That is correct.

Mr. SHUSTER [continuing]. Who is the environmental, health and
safety manager for J.R. Simplot Company.

Mr. Derig, please proceed.

Mr. DERIG. Thank you, Chairman Shuster, Ranking Member
Brown, esteemed members. I appreciate the opportunity to appear
here before this subcommittee.

I am here to testify on behalf of the Ag Retailers Association, a
trade association which represents America’s agriculture retailers
and distributors of crop inputs, equipment, and services.

As stated, I am the environmental, health and safety manager
for the J.R. Simplot Company, directly responsible for support and
oversight of regulatory programs, including transportation in
Simplot’s agribusiness retail operations.

Simplot retailer operations are comprised of retail farm supply
distribution systems, with over 100 facilities in 16 western states
that provide products, technical, and field services to local farmers,
horticulturists, and landscapers.

Over the past 30 years, I have been involved with many aspects
of hazardous material handling and transportation, both through
industry experience and as a public responder in the States of
Idaho and Oregon. This hearing is important to ARA, as the ability
to safely and effectively transport crop input products is vital to
our industry and food production.

ARA supports the Federal Government’s principal role in
HAZMAT transportation, regulation, and enforcement but is con-
cerned about the administration of several portions of the Haz-
ardous Material Transportation Act.

First, the hazardous material safety permit program needs im-
provement. Every 2 years, carriers must renew their hazardous



73

material safety permit; and the eligibility criteria for that renewal
cycle is on a floating scale. So the bottom 30 percent in each cat-
egory are disqualified for permit renewal. This results in greater
than 50 percent of the applicants being deemed ineligible for the
hazardous material safety permit.

Furthermore, the system is biased against carriers that operate
in rural areas. Carriers in rural areas receive far fewer inspections
than carriers operating on Federal highways and busy areas.

The safety level should not float from permitting cycle to permit-
ting cycle. A level of safety should be defined and not fluctuate 2
years later. This disqualifying category data should be aggregated
so that a company’s entire record is taken into account. Addition-
ally, Congress should conduct oversight of this program.

To illustrate, I would like to share a personal experience. In Jan-
uary, 2010, Simplot’s hazardous material safety permit renewal
was denied based on eligibility. In other words, Simplot was in the
top 30 percent of the national average for out-of-service violations
in that permitting cycle. After lengthy review, I found that half of
the out-of-service inspections were performed by the Minnesota De-
partment of Transportation on ammonia nurse wagons that were
not currently in use. The Minnesota Department of Transportation
referred to a State Department of Agriculture rule stating that
cargo tanks with more than 10 percent liquid level are deemed to
be in service.

After a long process of disputing the violations with State and
Federal authorities, all of the Minnesota inspections were over-
turned and the out-of-service violations were removed from the sys-
tem, leaving Simplot with 14 inspections for the year, with one
hazardous material out-of-service violation.

Simplot still did not qualify for the hazardous material safety
permit. The denial of the permit resulted in losing the ability to de-
liver two products that amount to $12.5 million in annual revenues
for our company.

Secondly, I would like to further explain the importance of the
DOT federally preempting State and local regulations that impose
an unreasonable burden on commerce.

The safe and secure transportation of hazardous material is best
achieved through the uniform regulatory requirements. In the pre-
vious example, the State Department of Agriculture Regulation had
Federal regulatory consequences that reached far beyond Min-
nesota. For a business to move forward, it is very important to
have consistency in the rules. We suggest that Congress strengthen
DOT’s preemptive authority, authorize DOT to preempt State and
local regulations that impose an unreasonable burden on com-
merce, also remove the 2005 hazardous material amendment which
put a limitation on the preemptive effect of the law. These amend-
ments create a loophole through which States can use enforcement
authority to impose inconsistent requirements on the regulated
community.

Lastly, I would like to talk you about preempting State haz-
ardous materials registration and permitting programs. States are
free to institute their own hazardous material registration pro-
grams, resulting in varying registration requirements from State to
State. To date, only six States participate in the Alliance of Uni-
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form Hazardous Materials Procedures State HAZMAT registration
and permitting programs. Since the inception of the test program,
we have not seen any type of safety review in our operations, and
this has increased paperwork and costs with no added value. Con-
gress should preempt these hazardous materials State regulation
programs that are ineffectual to safety and security concerns.

We look forward to working with the committee and DOT in the
future.

Mr. SHUSTER. Thank you, Mr. Derig.

Next, Sandra Chapman, who is the Director of Transportation,
Corporate Regulatory Affairs, for the Sherwin-Williams Company;
and she is testifying on behalf of the American Coatings Associa-
tion.

Ms. Chapman, please proceed.

Ms. CHAPMAN. Thank you, Mr. Chairman and members of the
subcommittee.

I want to address two issues to the committee today, the en-
hanced enforcement authority of PHMSA and the authority of the
agency in the international arena.

Historically, PHMSA has been a leader in the U.N. Sub-
committee of Experts, serving as chair and, more recently, as vice
chair. This very important multi-modal organization makes deci-
sions that have significant repercussions throughout the hazardous
materials transportation industry.

Likewise, PHMSA is a multi-modal agency that has broad au-
thority to oversee and coordinate the requirements for all modes.
This broad, multi-modal vision is essential to PHMSA; and the
agency must be permitted to continue to serve in this capacity in
the international arena.

The coordinating of the domestic and international standards for
limited quantities over all modes of transport is a great example
of PHMSA’s valuable work. For almost 2 years, PHMSA worked
with industry stakeholders and through the U.N. subcommittee to
develop standards that would provide as much multi-modal uni-
formity as possible. PHMSA worked closely with the Coast Guard
to address standards for vessel mode and with the FAA to address
standards for the air mode. The results of PHMSA’s efforts are lim-
ited quantity requirements that are clear, reasonable, and appro-
priate, given the limited risk presented by these materials in trans-
port.

Since 1967, the Secretary of Transportation has delegated re-
sponsibility to lead and coordinate DOT’s activities in these inter-
national forums to PHMSA. More recently, however, it is no longer
clear that PHMSA is the lead agency for this work. In the most re-
cent reorganization of the Office of Hazardous Materials, the Inter-
national Standards Division appears to have been minimized in
staff resources, and the current international standards coordinator
is also serving as an acting director for another office within
PHMSA. This situation is unacceptable, and Congress should send
a strong message to PHMSA that this international work is para-
mount to the safety of transporting dangerous goods and by speci-
fying that PHMSA should be the lead agency for this important
work.
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Turning to the enforcement issue, as a shipper, my industry un-
derstands that PHMSA is an enforcement agency; and there is no
doubt that PHMSA needs the tools to enforce the HMR aggres-
sively. But these enforcement tools must be based on safety and ac-
countability.

PHMSA’s partners in HAZMAT safety and enforcement are the
State agencies. Safety demands uniformity in the regulatory re-
quirements applied to industry and in their enforcement. We high-
ly recommend that DOT work closely with State enforcement per-
sonnel to provide consistent training in HAZMAT enforcement, be-
cause businesses must have uniformity in enforcement standards
and procedures in order to operate efficiently.

PHMSA’s enforcement teams have always had the authority to
open and inspect a package under very limited circumstances. Fol-
lowing the Value Jet tragedy in 1996, this authority was broadened
to address the serious concern of undeclared hazardous materials.
Those would be materials that are hazardous but are not packaged,
marked, and labeled accordingly and were not presented to the car-
rier as hazardous.

However, in a very recent final rulemaking PHMSA has inter-
preted this amendment language very broadly and is applying the
enhanced authority to open and inspect packages to more than just
those packages that are undeclared. PHMSA intends to apply this
authority to packages that are declared but may be out of compli-
ance with some other aspect of the regulations.

For the paint industry, this has the potential to be very disrup-
tive, as a regulated can of paint looks exactly like a nonregulated
can of paint, except for the labels and markings. Open-and-inspect
authority should be applied as Congress intended to undeclared
packages. PHMSA already has an enforcement process to address
noncompliant packages, and this process should be employed.

Congress also must consider the broader safety and account-
ability concerns in this situation. Package-opening activities should
only take place at properly equipped facilities in order to protect
public health and safety.

In addition, there should be notification to the offerer that a
package is being removed from transport for inspection and testing.
We urge Congress to consider the impact to the shipper, carrier,
and consignee when a package is removed from transport for in-
spection. If a worst-case scenario occurs and there is a release, who
is liable?

This is an extremely difficult situation, and we ask Congress to
include indemnification language intended to hold harmless per-
sons who are injured, including economic injury, by a release from
a package that is opened or otherwise handled under this section.

With these additional safety and accountability norms, we be-
lieve that PHMSA will have the appropriate tools to aggressively
enforce the HMR.

Mr. Chairman, we are happy to answer any questions at an ap-
propriate time. Thank you very much for this opportunity to ad-
dress the committee.

Mr. SHUSTER. Thank you very much, Ms. Chapman.
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Next, we will hear from Mr. LaMont Byrd, who is the Director
of Safety and Health for the International Brotherhood of Team-
sters.

Mr. Byrd, please proceed.

Mr. BYRD. Good afternoon. My name is LaMont Byrd; and, again,
I am the Director of Safety and Health at the International Broth-
erhood of Teamsters. I would like to thank Chairman Shuster,
Ranking Member Brown, and members of the subcommittee for the
opportunity to testify here today.

The Teamster’s Union represents approximately 300,000 workers
in the U.S. who handle and transport hazardous materials. These
workers include truck drivers, dock workers, warehouse workers,
airline pilots, and law enforcement officers and emergency re-
sponse—or medical personnel who respond to traffic accidents that
may involve the release of hazardous materials.

We recognize the need for comprehensive hazardous materials
legislation that ensure the strong enforcement of the rules, clearly
defines regulatory jurisdiction, and provides for safety and security
training of workers who are involved in HAZMAT transportation
activities.

We are particularly concerned with strengthening hazardous ma-
terials transportation safety in the tank haul industry and support
the notice of proposed rulemaking to protect workers who load and
unload cargo tanks.

We also support the proposed rule concerning safety require-
ments for external product piping on cargo tanks transporting
flammable liquids.

Today, I will briefly comment on training for hazardous mate-
rials workers and emergency responders, OSHA jurisdiction, and
transporting lithium batteries on aircraft.

It is critical that HAZMAT workers be provided with comprehen-
sive worker safety and security training to enable these workers to
protect themselves from the hazards associated with transporting
HAZMAT. Likewise, it is essential that emergency responders re-
ceive a level of training that allows them to protect themselves,
nearby persons, property, and the environment. Therefore, the
Teamsters Union supports operations level training for emergency
responders.

The Union developed a comprehensive HAZMAT/HAZWASTE
training program for our members and other transportation work-
ers, and the Union receives a training grant from DOT PHMSA to
conduct instructor training for HAZMAT workers. To successfully
complete our train the trainer course, aspiring trainers must com-
plete 56 hours of classroom, lecture, and small group activities and
teach at least one HAZMAT awareness level course while being
evaluated by a Teamster master trainer.

Our students who completed our program reported that they had
their HAZMAT-related job responsibilities increase as a result of
receiving the training. They joined the Safety and Health Com-
mittee, answered HAZMAT-related questions asked by their co-
workers, responded to HAZMAT releases, helped to prevent work-
place accidents, and conducted HAZMAT-awareness-level training.
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We believe that the HAZMAT training program adds value in the
workplace, as trained workers have greater safety and health
awareness and can therefore work more safely.

The Union is aware of efforts to eliminate OSHA authority to
protect HAZMAT transportation workers. This is an extremely im-
portant issue to the Union, and we recommend that any attempts
to eliminate or weaken OSHA’s authority be rejected.

The Union has had many experiences working with OSHA on
HAZMAT transportation issues. We feel that the agency has appro-
priately addressed the issues. Hazards were abated. Employees
have been protected. We think that OSHA is doing a good job, and
we would like to see the agency retain its jurisdiction.

There is much concern about hazards associated with trans-
porting lithium batteries on aircraft. The IBT is on record regard-
ing our position, and I would like to reemphasize that we agree
with the NTSB recommendations regarding transporting lithium
batteries and would like to advise the subcommittee that we do not
support the amendment to the Federal aviation authorization bill
that essentially prohibits the FAA from promulgating or enforcing
regulations regarding the transportation of lithium batteries by air-
craft if the regs are more stringent than ICAO standards.

The Teamsters Union believes that the current regulations that
are more stringent than ICAO standards should be retained and
enforced. In addition, there should be no obstructions to promul-
gating and enforcing any future rules that are more stringent than
ICAO standards.

The Teamsters Union commends the committee’s concern about
the safety and security of the traveling public and hazardous mate-
rials workers. We urge the committee to use great care as you con-
sider streamlining regulations as the lives, health, and safety of
workers is dependent on strong, well-enforced regulations.

Again, thank you for the opportunity to appear here today. I am
pleased to answer any questions you may have.

Mr. SHUSTER. Thank you very much, Mr. Byrd. Appreciate your
testimony.

I am going to start questioning, and I am going to focus on Ms.
Quarterman so we can try to get her out of here on time.

We heard from the industry. There is great concern being ex-
pressed over the backlog and some of the criteria that PHMSA has.
Moving forward, I understand that there is 1,000 special permits
and maybe as many as over 4,000 approvals that are backlogged.
So how are you proceeding to correct the backlog and address the
backlog that you have out there?

Ms. QUARTERMAN. With respect to approvals, there is no backlog.

Let me say, to give you a matter of perspective, if you look in
my testimony, there are several charts that show the number of ap-
plications for approvals with respect to fireworks and explosives
that were received in the past 3 years and the number that have
been processed through the first quarter of 2011. In summary, in
fiscal year 2009, we processed 2,100 special permits, as compared
to 3,800 in 2010. At this point, there is no backlog above 180 days
with respect to explosive approvals. There are three that are over
90 days.
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With respect to firework approvals, we have seen an exponential
growth in the number of applications and in our processing of
those. In fiscal year 2009, we processed only 1,460 firework applica-
tions. In 2010, we received 12,000. That was almost three times as
many as we had received the prior year, and yet we managed to
process a full 13,562 of those.

In the first quarter of this fiscal year, we have already received
7,500 applications, which suggests that we are seeing another dou-
bling in the number of applications for fireworks; and we have
processed 6,900 of those. We have 24 of those that are more than
180 days old, and those are all subject to fitness holds because of
issues that we are looking into with those particular applicants. So
there is no backlog with respect to approvals.

With respect to special permits, as you will recall, we had a very
laborious effort with responding to concerns with that program. We
put in place special operating procedures, and last year we man-
aged to reduce the backlog in special permits in August of 2010.
So it disappeared altogether.

When we looked closer at the backlog, we discovered that the
files for those special permits were missing a key ingredient, and
that is the safety equivalency determination that is required. We
found that more than half of those were not in place. So we had
to go back and essentially recreate safety equivalencies in the files
that appeared to be missing that document. We have hired outside
contractors, including Volpe, who have been working with us to put
those safety equivalencies in place.

We fully expect that the backlog will be over with by August of
this year. So there is a backlog in special permits, but there is a
good reason for it, and we have a plan to get on course with that.

Mr. SHUSTER. OK. Mr. Boston, I have got information—I guess
submitted by your folks—that say there is a backlog of 4,000. Is
that accurate? I mean, the numbers aren’t jibing here.

Mr. BoSTON. The numbers that you have are taken from
PHMSA’s approvals database that they provide on-line. If that in-
formation is not up to date, then that data would be inaccurate,
but we have no way of knowing that. And it is the only source of
information we have regarding the number of approvals that are
outstanding.

Mr. SHUSTER. I have here on this document that it is from April
5 of 2011. Is the database incorrect?

Ms. QUARTERMAN. Unfortunately, our Web site is not updated as
often as it should be. We will update that with more current infor-
mation. It doesn’t get updated on a daily basis. The information
that I have is as of April 11, and I am not sure where the 4,000
number is coming from, unless he is considering every application
that we have as being in backlog status. We calculate backlog
based on whether it has been in our coffers for more than 180 days,
and there are none in the approvals program, or very few that fit
into that category.

Mr. SHUSTER. It is based on your Web site so—it says submitted
and pending, and it totals 4,000. So that is something we need to
get—MTr. Boston, are there people from your industry you are hear-
ing from crying out that there are pending? I mean, again, we need



79

to—we would like to get to the bottom and see what is the right
number—O0 or 4,000 or 40 or whatever the number is. Mr. Boston.

Mr. BosTON. I don’t have any immediate information from other
members, but I would be happy to research that and provide that
information to the subcommittee for the record at a later date.

Mr. SHUSTER. That would be important that we get that.

[The information follows:]
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institute of makers of explosives

The safety and security institute of the commercial explosives industry since 1913

April 25, 2011

The Honorable Bill Shuster The Honorable Corrine Brown

Chairman Ranking Member

Subcommittee on Railroads, Pipelines Subcommittee on Railroads, Pipeline
& Hazardous Materials & Hazardous Materials

Washington, DC 20515 Washington, DC 20515

Dear Chairman Shuster and Ranking Member Brown:

t am writing to follow up on the question posed by Chairman Shuster as to why the data industry
reported about the backlog of special permit and approval applications so drastically-varied from
those reported by Cynthia Quarterman, Administrator, Pipelines and Hazardous Materials Safety
Administration, at the April 12, 2011, hearing of the Subcommittee. My response is on behalf of
many within the regulated community, though we do not claim to represent every affected holder
of or applicant for a special permit or approval.

Let me begin by restating that we understood Ms. Quarterman to say that the there is no backlog
of applications for approvals and that agency expects to resolve the backlog of special permit
applications in the next couple of months. She also said that the agency’s on-line database for
approvals applications, which is the only information source that the public has to track the status
of these applications, cannot be relied on. There is no similar publicly accessible database to track
the status of all pending special permit applications. The status of special permits may only be
tracked on-line individually, permit by permit. With this background, let me respond to the
Chairman’s question.

(1) The data provided in my testimony was obtained from the agency’s on-line database for
tracking the status of approval applications. The Administrator’s statement that the public may not
rely on this data begs the question of whether any of the data provided by the agency can be
validated.

(2) As noted, there is no publicly accessible database for tracking the status of special permit
applications. Periodically, PHMSA publishes in the Federal Register notices of new applications for
special permits or modifications to special permits.” Traditionally, these notices are published

* 49 CFR5117{b). Though covered, we have no knowledge of PHMSA ever publishing notice of applications for

renewal of special permits. Publication would provide for public participation in the renewal process based on
knowledge of special permit performance, and provide a more complete picture of the agency’s workload.

1120 Nineteenth Street, NW, Suite 310, Washington, DC 20036, USA, (202) 429-9280, FAX (202) 293-2420
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2
monthly.? By faw, PHMSA is required to publish notice of special permit applications pending
longer than 180 days.® This reporting used to be monthly, but the frequency of reporting has been
inconsistent in the last 18 months, and never during this period has the agency published all
applications pending over 180 days.” The last notice of such pending applications was published
April 21, 2011.° PHMSA used to publish periodically notice of final decisions on special permit
applications. Such notice has not been published in over a year.

{3) When PHMSA issued its standard operating procedures for processing special permits and
approvals, it established a 120-day paper-processing schedule. Applications not processed {issued
or denied) within the 120-day window are deemed “backlogged.” When PHMSA uses the term
“backlog” to describe the status of special permit and approval applications, we assume that the
agency is using the 120-day threshold, not the 180-day statutory threshold for publishing still
pending special permit applications.

(4) While explosives classification approvals are the largest segment of approvals, they are not the
only type of approval processed by PHMSA. PHMSA groups approvals into six categories:

Registration Approval

Classification Approval

Cylinders Approval

Certification Agencies Approval

General Approvals Approval

Radioactive Material Certificates of Competent Authority Approval

.« o & s o »

The only source of publicly available data on all pending approvals applications is the PHMSA on-
line database. However, the parameters for selecting data do not allow for the capture of all
pending applications‘6 Explosives classification approvals are one of the few that can be tracked as
a category by entering “1” in the "hazard class” parameter. Following is an update to the pending
explosives classification applications data that was provided in my testimony:

During 2010, this reporting frequency was not consistent. However, the agency seems to be back on track in 2011.
The most recent report was issued 4/21/2011.

49 U.S.C. 5117{c). There is no similar disclosure requirement for approvals pending longer than 180 days.
Anecdotally, we know of applications pending over 180 days that have not been reported by the agency as
required by law. To this point, the published April 21, 2011 notice reports 26 applications for a new special permit
and 29 applications for a modification to an existing special permit pending over 180 days. In testimony submitted
at the Subcommittee’s Aprit 12, 2011 hearing, PHMSA reported, in just these two categories alone, 90 pending
applications.

During 2010, notices were published February 1, August 25, and December 16. In addition to the April 21, 2011
notice, a notice was published February 28, 2011.

See the URL provided under “Source” in the table, page 3.
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 Submitted  Submitted | e
11-Jan 238
11-Feb : 585
1i-Mar 1,185
11-Apr 525
< 120 days ’ 2,533

Data compiled:  4/15/11 5:07 PM
Source: PHMSA Approvals Search
http://prod-webl.phmsa.dot.gov/hazmat/regs/sp-a/approvals/search

According to the database, in the ten days between April 5 and April 15 when each of these data
queries was made, the number of backlogged applications has be reduced by half, from 1,165 to
598 applications. While the agency’s productivity is remarkable, a more important statistic would
reveal how many applications were granted and how many were denied. As of April 15, the
database shows that PHMSA has denied 1,667 explosives classification applications this year alone.
Whatever the answer to these questions, bottom line, the data still shows a backlog of approval
applications where three days before the Administrator testified there was none.

(5) In addition to these numbers of classification approvals, the Subcommittee should add those
with expiration dates that PHMSA has not yet reissued without such dates. As noted in my
testimony, without notice and comment, PHMSA began to issue classification approvals with five-
year expiration dates in 2005. The pointless paperwork burden created by this policy and the
disruption to the global commerce of U.S. classified products caused the agency to withdraw the
policy in September 2010.7 in November 2010, the institute of Makers of Explosives (IME), wrote
the agency for clarification about the process that the agency planned to follow to reissue those

7 75FR 54419 (September 7, 2010).
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classification approvals that had been assigned expiration dates without those dates.® Four
months later, PHMSA responded that it “has replaced classification approvals set to expire in 2010
and 2011.”% However, days later, the IME learned that the American Pyrotechnics Association
(APA) had submitted documentation to PHMSA that over 1,800 classification approvals that had
either expired or were due to expire by June 30, 2011 had not been reissued.  still, PHMSA has
not announced the procedure it will follow to recall and reissue affected approvals.

{6) As noted, there is no similar database for special permits. The status of special permit
applications must be researched individually. Therefore, only PHMSA can provide this information.
The only and latest agency accounting we are aware of was provided to Rep. Sam Graves, who has
been vigilant in pressing for responsible reform to PHMSA’s current application processing
procedures and standards. On May 12, 2010, PHMSA responded to a request for such information
submitted by Rep. Graves on April 26, 2010. At that time, PHMSA reported that the following types
of special permit applications were pending “over 180 days”™:

Special Permit Type Count
Modification 45
New 45
Party To 106
Renewal 421
Grand Total 617

Subsequently, Rep. Graves requested monthly updates of the progress PHMSA was making to
address the special permit and the approval backlogs.”* PHMSA failed to provide these requested
updates.

(7) The real answers to the questions about how many special permit and approval applications are
pending and, of those, how many have been pending over 120 days can only be answered by
PHMSA. However, the data reported in the Administrator’s testimony about the number of
applications “received” and the number “processed” does not reveal the true state of the
application fiasco. The Subcommittee should consider asking the agency to provide the following
information for the last 12 months:

« How many applications have been issued? Breakdown by special permit and approval type.

« How many applications have been denied? Breakdown by special permit and approval type.

» How many applications have been rejected as incomplete? Breakdown by special permit
and approval type.

« Who can issue or deny special permit and/or approval applications?

« How many applications has each agency staff issued and denied by name?

November 8, 2010 letter from IME to PHMSA.
March 21, 2011 letter from PHMSA to IME.

March 25, 2011 letter from APA to PHMSA.

Letter from Rep. Graves to PHMSA, fune 23, 2010.
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« How many applications have been submitted? Breakdown by special permit and approval
type.

» How many of the applications are resubmittals? Breakdown by special permit and approval
type.

« How many applications have been submitted once, twice, three times or more? Breakdown
by special permit and approval type.

»  Why is the resubmittai rate so high? .

¢ How does this compare to the resubmittal rate before the new SOPs were established?

o What is the agency’s procedure to reissue classification approvals with expiration dates?

« How many classification approvals are still in the system with expiration dates? Breakdown
by the month that the approvals will expire.

We have anecdotal examples of applications which have been denied for trivial reasons,
applications that have been denied based on agency error, applications that have been issued with
agency errors thus rendering them useless, and applications that have languished for months for
no apparent reason. If it would help the Subcommittee understand the depth of the regulated
communities’ concerns, we will submit such examples.

Conclusion

Thank you again for the opportunity to provide testimony on PHMSA’s Approvals and Permits
program. This letter attempts to highlight issues associated with the agency’s application
processing backlog. Whether the special permit and approval backlog is 617, or 598, or.one, any
application that is not timely processed is business opportunity lost. PHMSA has created a
bureaucratic, paper-driven processing scheme that adds no commensurate safety benefit. Holders
of special permits and approvals have over years established an exceptional safety record. None of
the new procedures, with the attendant delays, would have saved one life.

The backlog is one of many concerns the regulated community has with the way PHMSA is
managing this critical program. We welcome the Subcommittee’s attention to our concerns and
believe that, at minimum, PHMSA should be directed to submit all of the procedural changes it has
made, including the establishment of unknown fitness criteria, since 2009 to notice and comment
rulemaking.

Respectfully,

JABeor—

David W. Boston

President

Owen Compliance Services, Inc.
On behalf of the

institute of Makers of Explosives
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Mr. SHUSTER. My time has expired.

We are going to do a second round. But I will go to the ranking
member, Ms. Brown, for 5 minutes; and, again, we can go another
round.

Ms. BROWN. Thank you.

Ms. Quarterman, recently, PHMSA was replaced as the lead U.S.
representative at the United Nations Committee of Experts on the
Transportation of Dangerous Goods, an International Civil Aviation
Orgar;ization, by FAA. Do you support this change and why did it
occur?

Ms. QUARTERMAN. PHMSA has not changed its status with re-
spect to the U.N. Committee that you cited.

With respect to the ICAO Committee, PHMSA is the person who
determines who the representative is; and we, as a department,
made a determination that the person who—that FAA should be
the representative during this round because there are several
operational issues related to aviation that are on the table.

The authorities still rest with PHMSA in terms of who will be
appointed to that committee, and we have the alternate position.
So we work hand in hand with the FAA person, and we have cre-
atedd internal operating procedures about how things proceed for-
ward.

Ms. BROWN. So you have not been replaced?

Ms. QUARTERMAN. No.

Ms. BROWN. The Institute of Makers of Explosives claim that the
change of the special permits and approvals over the past 18
months have not enhanced safety. What is your response to that?

Ms. QUARTERMAN. Well, as I mentioned in my testimony, this
has been a record year in terms of safety with respect to the haz-
ardous materials safety program.

In addition to that, as the committee is well aware, in past years
the special permit and approvals program had not been enforcing
or following a number of items within its regulatory requirements,
including doing a fitness determination, finding a safety equiva-
lency. Or, if it had, it was old, and we didn’t know where it was.
The agency didn’t know where it was.

We now have that information and have verified the fitness of all
the operators who have those special permits as they come forward
and approvals. I think that enhances safety markedly.

Ms. BROWN. We had testimony last week in this area, and it was
indicated by DuPont that it has been slowing down and it is taking
a longer time. And we tried to find out that information, and we
could not.

Ms. QUARTERMAN. Well, as the statistics show in my testimony,
we are working at a record pace. You can see that we have been
issuing approvals, you know, multiples of prior years.

Ms. BROWN. And I guess my last question for you, what do you
think Congress should do to help prevent cargo truck rollovers?

Ms. QUARTERMAN. Well, cargo truck rollovers are a large cause
of incidents for hazardous material safety. This past year, the
NTSB held a hearing where PHMSA, the FMCSA, and NHTSA
were all represented, and we began to have a conversation about
some things that needed to be done. I think we are at the begin-
ning stages of that.
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We did put out a video with FMCSA that essentially tells a driv-
er what to do to prevent a rollover. A large cause of these incidents
appears to be human error, not knowing what to do when some-
thing happens in the truck.

I think NHTSA is also looking at the possibility of electronic sta-
bility controls for some of these trucks. So we have a number of ini-
tiatives under way.

Ms. BROWN. It seems to me that that was more of a problem
when we had the hearing as opposed to the wetlines.

Ms. QUARTERMAN. Are you asking if that is a higher risk?

Ms. BROWN. It seemed to be in the testimony that we had. I want
your response to that.

Ms. QUARTERMAN. I agree it is a higher risk.

One of the things that we did very recently that has never been
done before historically is to look at what are the top 10, for exam-
ple, commodities that cause incidents, what are the top 10 causes
of the incidents and that kind of data. We are just at the beginning
stages. In fact, it is hot off the presses in terms of being able to
work that into our regulatory process and determine what rule-
making should follow on.

But, importantly, flammable liquids are the number one cause of
incident, and the wetlines rule does address potential issues with
flammable liquid transportation.

Ms. BROWN. Can Ms. Windsor respond to that?

Mr. SHUSTER. Yes.

Ms. WINDSOR. I would have to agree that a rollover is a much
more potential issue than wetlines. There are very few cases of ac-
cidents involving wetlines as was stated before, when you consider
that we have over 50,000 cargo shipments on a daily basis. And we
as an industry would rather see roll stability worked on versus the
wetlines.

Ms. BROWN. Thank you. I will save my additional questions.

Mr. SHUSTER. Thank you.

Mr. Fincher.

Mr. FINCHER. Thank you so much; and thank you, panel, for com-
ing today to give us your comments.

It is very frustrating to me. It seems like the right hand doesn’t
know what the left hand is doing. And we just—keep on regulating
and have more oversight, and we are not getting to the root of the
problem.

Industry, you know, it is just not from one company or one indi-
vidual, but it is from multiple, about how overregulation and too
much oversight is not the answer. We all want to make sure that
we are doing things by the book and the safest way possible. But,
at the same time, if we don’t stop breaking the back of our busi-
nesses by overregulation, then we are not going to be able to sus-
tain this path.

Just a couple of questions, just I guess one.

Of the most recent rules and regulations that have been made
related to transporting hazardous materials, in your opinion, what
is the one rule or regulation that has the most negative effect on
your industry? And this is to Ms. Windsor. Where should we focus
first to help relieve the regulatory burdens?
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Ms. WINDSOR. That is difficult. As I said, we have six rec-
ommendations. Among the issues I didn’t discuss are background
checks, which are very onerous for our drivers, and they spend a
lot of money on them. The Safe Trucker Act, which has been pro-
posed on a number of years, would allow one fingerprinting. That
would help alleviate a lot of regulatory issues on our drivers. In
fact, we have a number of drivers that just won’t get a HAZMAT
endorsement because of the current process, so we are losing out.

Uniform permitting is another thing. If we just needed to go to
one State, versus having to hire someone to contact each State in-
dividually every time we want to do a special permit it would help
a lot. It wouldn’t change the dollar amount. It is just the way the
processes take place. Obviously, this issue is near and dear to my
heart, because I am a cargo tank carrier hauling petroleum prod-
ucts.

There is also the wetlines issue. Instead of spending money on
retrofitting our trailers, we there are other issues that we could
deal with before that.

And reforming the way we do our incident reporting. These are
all things—the six things I brought out are a way that we could
stay safe in transporting hazardous materials and yet be a safer in-
dustry without as much—not changing regulations, making it a lit-
tle more efficient.

Mr. FINCHER. It seems to me that if we could just talk to the ex-
perts in their fields before we start making rules and regulations
that we know nothing about, it would make a lot more sense.

Ms. WINDSOR. We would like to be partners and work together.
We only want safe shipments out there on the highway. We want
our drivers to come home safely to their families every night. We
want the public that we are traveling with to be safe, also.

Mr. FINCHER. Absolutely. And I think we always want to make
sure that we get to the bottom line, and the bottom line here is the
consumer ends up paying.

Ms. WINDSOR. Yes.

Mr. FINCHER. The trickle-down effect is the consumer pays.
Again, nobody wants to be any more safe than I do, but you can
carry it too far, and we are carrying it too far. There are too many
people saying the same thing over and over, whether it is in the
trucking industry, the ag industry, the fertilizer industry.

And, Mr. Boston, any comments from you? I have got just a little
more time left.

Mr. BosToN. Well, I guess, first of all, I would support that we
want whatever regulations that we have to comply with to be clear
and concise. We want to be measured against known standards and
not vague, uncommunicated, unpublished standards. I think that
the primary issue for us is that. So thank you.

Mr. FINCHER. Thank you. I yield back.

Mr. SHUSTER. I thank the gentleman.

And I don’t know if he heard the statistic that was cited here
with this wetlines issue. You have a greater likelihood of getting
struck by lightning than you do—so maybe you ought to drop a bill
to outlaw lightening to strike people.

And everybody kind of chuckles, but that is the point. I mean,
we should be focusing on the issues that really have a significant
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impact. I certainly don’t want anybody to die out there. But, at the
end of the day, the only way I can make sure of that is if we just
stop the 50,000 shipments of hazardous—the wetline shipments
that are out there. That is the only way to make sure it is 100 per-
cent. There is risk involved. We got to make sure we focus on what
the risk is.

And, with that, Mr. Filner.

Mr. FILNER. Thank you, Mr. Chairman.

I was just wondering where in the 20th century or 19th century
you would like to take us back to, my friend? I mean, what do you
want, child labor laws taken away? I mean, what do you want to—
this onerousness on your small businesses. Come on, we are talking
about the health and safety of our people.

And I will be happy to talk to the experts anytime you want.
Truck drivers represented by the Teamsters here today, I will talk
to them. I will talk to the pilots. I mean, you are talking to the
guys who own the places, but I want to talk to the drivers, I want
to talk to the pilots, I want to talk to the bus drivers, I want to
talk to the people who make it safe, and I want to talk to the par-
ents of those people who would like their—So, you know, tell me
how far you want to go back, whether it is 1910, 1880, I don’t know
where you are taking us back to, but—and I was shocked, Mr.
Chairman, by the cavalier and flippant dismissal of so-called anec-
dotal evidence that the gentleman from Indiana talked about, Dr.
Bucshon. I mean, he was a doctor. Would he dismiss 52 anecdotes
from his colleagues that a certain medicine produced a heart attack
and, therefore, he says he dismissed it? It is just anecdotal. So I
am going to give that pill to my patients.

I mean, come on. In the incidents that both of us were talking
about, which is lithium batteries, the FAA reported 52 incidents in
the last 16 years or so involving lithium and/or lithium ion bat-
teries, many in the cargo departments of airlines. And, in fact,
FAA’s tech center found that the only FAA-certified fire extin-
guisher could not extinguish fires from those batteries. So I take
those anecdotes pretty seriously. I take the experts, the pilots, very
seriously who want some regulation of these batteries.

Yes, we have got to balance that with what we think are the so-
called lifesaving devices that we all want for ourselves and our
family, but we just can’t dismiss these anecdotes as just unworthy
of us and somehow too onerous for the consumer. I am a consumer,
too, and I want the pilots, I want the truck drivers, I want every-
body to be safe. And I have to pay more for it? Hey, I am willing
to do that. And let’s get that stupid thing about the consumers pay-
ing off the table.

Ms. Quarterman, thank you for your testimony. I mean, do you
take this stuff on the lithium battery seriously? Do you believe that
the ICAO should restrict our ability to have regulations? And
where is your agency in regard to any regulations that you would
be suggesting?

Ms. QUARTERMAN. My agency put out an NPRM earlier last year
to regulate lithium batteries in conjunction with FAA. We are sis-
ter agencies, and we worked together to come up with a notice of
proposed rulemaking. We received I think a record number of com-
ments on that. We have worked together to put together a final
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rule which is now at the Office of Management and Budget, which
means we are waiting for the next steps; and there is not too much
more I can say about it as a result.

Mr. FILNER. You would not support the amendment that re-
stricted us from having a more stringent regulation than ICAO
would?

Ms. QUARTERMAN. I believe the Department is in the process of
putting together a statement in response to that, so I don’t want
to jump in front of them.

Mr. FILNER. Oh, come on, just say you are against it.

Thank you, Mr. Chairman.

Again, I think this Congress and this Nation deserves a little bit
more than these—I don’t know—these flippant comments about too
much regulation. I mean, yeah, we want to do this intelligently, we
want to do it cost effectively, and we want to, you know, take
science into account. But to say that, by definition, it is bad—al-
though I doubt if those same people would want to eat a steak that
didn’t go through USDA regulatory procedures or fly on a plane
where there is no Federal traffic controllers or even be on a street
without red lights. It sounds like that is the kind of society they
want and only—you know, only the bottom line of small business
is going to count.

Well, it costs more money to stop at a red light, I am sure, but
we accept them because they are an interest of all of us, as we ac-
cept meat inspections and air traffic controllers. And a lot of mid-
dle-class inspections somehow are OK, but when they hit busi-
nesses they are not OK.

So I think we have to get away from these simplistic kinds of dis-
cussions and move on to a more science-based kind of application
of this stuff.

Thank you, Mr. Chairman.

Mr. SHUSTER. That is what we are all for, moving towards a
science-based and risk-based. Well, where is the greatest risk in-
volved and let’s focus on that and let’s spend our efforts there to
save as many lives and avoid as much damage to property. So that
is what we want to do.

Ms. Beutler.

Ms. HERRERA BEUTLER. Thank you, Mr. Chairman.

And I guess I would want to reiterate—I didn’t hear Ms. Wind-
sor’s—in fact, I think she came to us with some solutions for regu-
lations. And though it seems like, quote, let’s stop—I think what
the gentleman said was let’s take this stupid thing about con-
sumers paying more off the table. I think that encapsulates the
problem over the last couple of years and why we are going after
some of these regulations that cost consumers more money when
they don’t have it and, more importantly, cost them jobs. I have 13,
14, 15 percent unemployment in my neck of the woods, and I want
people to work.

And what I heard from Ms. Windsor—and please correct me if
I am wrong—was, with regard to regulations, wasn’t to erase or
wipe them out. No one is saying that. In fact, she had some really
good solutions on the table. Eliminating duplicate and redundant
security background checks seems like a good idea to me. Ensuring
equitable enforcement of hazardous materials regulations, OK, that
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seems fair. Reforming hazardous materials incident reporting re-
quirements, and so on.

So I guess I missed the part where we said let’s get rid of all reg-
ulations required to transporting hazardous materials. I want safe-
ty on our roads. I want our trucks safe. I want our families safe,
and I want them to have jobs. I want them to be able to work.

So it is not about protecting businesses. It is about protecting
those people in Clark County and southwest Washington who are
trying to transport materials and get paid so that they can pay for
their kid’s education, their food, their clothing.

So I guess, unless I am wrong—and this is kind of where the
question is—you all aren’t up here advocating that we get rid of
regulations, especially as it relates to your industry, right? You are
advocating that we do this in a science-based, risk-assessed, solu-
tion-oriented manner, which to me seems like the adult conversa-
tion we need to have, especially after the last couple of years where
there hasn’t been a big check on these regulations.

And if you would care to comment, please feel free.

Ms. WINDSOR. No, I totally agree. We are not talking about re-
ducing regulations. We are streamlining or consolidating instead of
so many variables out here.

I want the workforce—I have a workforce that 50 percent of my
drivers now don’t want to get a HAZMAT endorsement because of
the cost of the HAZMAT endorsement from their State and then
the TWIC card, also. It is identical fingerprinting, so it is a duplica-
tion.

Ms. HERRERA BEUTLER. So with that then people are not earning
as much as they could be, right?

Ms. WINDSOR. Correct.

Ms. HERRERA BEUTLER. Which means those are dollars for our
economy left on the table——

Ms. WINDSOR. Correct.

Ms. HERRERA BEUTLER [continuing]. At a time when we have the
worst economy that we have seen in decades?

Ms. WINDSOR. Correct. Because it becomes very onerous on them
to have all this duplicated credentialing.

Mr. SHUSTER. I thank the gentlelady from Washington.

With that, Ms. Richardson for questions, 5 minutes.

Ms. RICHARDSON. Thank you, Mr. Chairman.

Ms. Quarterman, I believe it was Mr. Derig said that there is a
bias in the system against rural agricultural folks. Are you aware
of that or are you committed to looking into that for us?

Ms. QUARTERMAN. It was specifically on page 3 of his testimony:
Further, the system is biased against carriers like agricultural re-
tailers that operate in rural areas. Carriers in rural areas receive
far fewer inspections than carriers operating on Federal highways
and busy areas. Therefore, you know, they don’t have enough to be
able to statistically overcome the violation.

Ms. RICHARDSON. So are you aware of his concern?

Ms. QUARTERMAN. I am not aware of his concern. I have to say
that some of the things that have been raised here today are be-
yond PHMSA’s jurisdiction with respect to, for example, licensing.
That is the Federal Motor Carrier Safety Administration. I would
be happy to take back those comments on those issues to them.
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Ms. RICHARDSON. But I think there is a direct correlation of what
he is saying, that if ultimately you are determining his permit and
if he is saying that—and it would seem to make sense to me in a
rural community—I come from California. Occasionally, I drive to
Sacramento. I can see that they wouldn’t have as many inspections
because it is, you know, wide-open highways.

And so I am saying, would you commit to at least looking at the
statistics to see if that is the case and if it is inhibiting their ability
to statistically overcome their violations, which is what their con-
cern is, which would ultimately impact their permit?

Ms. QUARTERMAN. Absolutely.

Ms. RICHARDSON. The second question I wanted to ask Mr. Derig.
You said that in 2005 HMTA amendments removed all preemptive
limitations to State enforcement authorities, and you talked a little
bit about this. You also said this creates a loophole through which
States can use enforcement authority to impose inconsistent re-
quirements. Could you give us a specific example of what you
mean?

Mr. DERIG. I think one of the examples is in my testimony
where, actually, the Minnesota transportation folks came in and
did a terminal inspection, which—that is OK. You know, we invite
them in. But what they were looking at was ammonia nurse trail-
ers, which after the season come back and sit in the yard and are
not introduced back into the transportation system until the next
application season, and if there is not demand they won’t even go
out then.

So the Minnesota Department of Transportation justified their
terminal inspection based on a Minnesota Department of Agri-
culture rule that was a State rule that said, for agricultural inspec-
tions, all nurse tanks that are used out on the farm are deemed
to be in service if they have 10 percent on the liquid level gauge.

So that is what the transportation folks did. They came in and
said, oh, all these trailers are in service, should be ready to be
transported, even though they weren’t intended to be transported,
and the Federal Motor Carrier is very specific in the rules about
what is in transportation or is planned to be in transportation.

Ms. RICHARDSON. OK. I have got to cut you off there, because I
have only got a minute and 30 seconds.

Would you mind asking your association to give to the committee
specific examples of where you feel the States are using a loophole
and where a more national perspective would be more helpful?

Mr. DERIG. Yes, certainly.

[The information follows:]
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ARA’s Response to Rep. Laura Richardson’s Request
for
Examples of Conflicting State Regulations

Paul Derig, of the JR Simplot Company, testified on behalf of the Agricultural Retailers
Association on the importance of US DOT federally preempting state and local regulations that
impose an unreasonable burden on commerce (49 CFR §5125). The safe and secure
transportation of hazardous materials is best achieved through uniform regulatory requirements.

To illustrate this point, Paul explained that the JR Simplot Company was unexpectedly faced
with the dilemma of losing the ability to move certain products from our facilities to the local
farms because the company’s Hazardous Materials Safety Permit (HMSP) renewal was denied
based on ineligibility.

After Paul reviewed of the out of service (OOS) violations that caused the ineligibility
determination, he discovered that half of the OOS inspections were performed by the Minnesota
Department of Agricuiture on anhydrous ammonia nurse tanks that were not currently in use by
Simplot.

The Minnesota Department of Transportation referred to a Minnesota Department of
Transportation rule that a cargo tank with more than 10 percent pressure is deemed to be in
service. Thus, the Minnesota Department of Transportation was essentially using the Minnesota
Department of Agriculture authority to incorrectly enforce state standards as if they were federal
rules. Simplot has facilities in 16 states with farmer customers located beyond. Simplot’s ability
to move product in the entire Western part of the US was threatened by a unique state law, which
was enforced by the state’s department of agriculture.

In this example, Simplot was cited by a state enforcement official on a state regulation that had
federal regulatory consequences that reached far beyond Minnesota. Although a number of the
inspections were eventually overturned and removed from the record, it took a great deal of time
and uncertainty regarding the company’s federal eligibility. Even though the Federal Motor
Carrier Safety Administration (FMCSA) agreed that the violations were not properly issued, the
state seemed to have the final say.

Also, the federal regulations set out rules for marking hazardous materials in transit. Many states
promulgate their own rules for marking hazardous materials. At best, it is confusing to carriers
operating in one state. Those carriers must decipher who has the authority- should they follow
what the state highway patrol officer tells them or what the FMCA officer tells them. For carriers
operating in multiple states, keeping track of the differences in state markings is nearly
impossible; it is also confusing to emergency responders.

For example, a Simplot employee was carrying an anhydrous ammonia fertilizer nurse tanks on a
trailer in Idaho. The trailer had proper UN identification markings on two sides of the tank,
which is mandated by US DOT. The Simplot employee was pulled over by a state enforcement
officer for not having UN identification on four sides of the tank. The state enforcement officer
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did not know the regulations, but deemed that it “would be safer if the tank was marked on all
four sides”, so the state officer attempted to write the driver a citation. Luckily, the Simplot
employee knew the Federal regulations and was able to get the citations to prove his case, so he
eventually talked the officer out of citing him.

Another ARA member, Coastal Agribusiness, in North Carolina cited a current example of the
state legislating different hazmat transportation laws than the US DOT. North Carolina House
Bill 261 calls for vehicles with a gross weight rating of 10,000 pounds or more and used in
intrastate transportation to have their motor carrier DOT number printed on both sides of the
vehicle in letters, not less than three inches in height, proceeded by the letters "USDOT" and
followed by the letters "NC".

This would be difficult for companies that have both interstate and intrastate vehicles. Coastal
Ag has approximately 100 vehicles that meet this standard with some of them licensed and based
in Virginia or South Carolina. These vehicles already meet the federal hazardous materials
transportation regulations and are marked with the company name, the address of the facility the
vehicle works out of, and the USDOT number, as well as the facility's phone number. This
proposal would require us to remark our vehicles at a cost of $55 per vehicle or $5,500.

The requirement to make the USDOT number at least three inches and to add the State at the end
of the number does not enhance safety.

States’ ability to promulgate their own laws often times leaves industry and the state enforcement
officials confused. Oklahoma is another state that has unique regulations that differ from the
federal standards for anhydrous ammonia nurse tanks. The Oklahoma State Department of
Agriculture was inspecting these tanks and telling agricultural retailers that they were in
compliance. Then, when FMCSA officers conducted inspections on these tanks, the agricultural
retailers who believed they were in compliance were cited for non-compliance. In this case,
Oklahoma had its own standards, and they created confusion for the industry who was trying to
comply with safety regulations.

These are just a few examples of a problem that occurs frequently- differing state rules are
enforced by state officials who have the power to also enforce federal regulations. The state
violations have an effect of the carrier’s US DOT record. 1t is confusing to state enforcement
ofticials and the regulated community in commerce to have two sets of rules to comply with and
to enforce. For business to move forward, it is very important to have consistency in the rules
and enforcement.

Thus, we suggest that Congress strengthen DOT’s preemptive authority in the following ways:

* DOT would be authorized to preempt state/local regulations that impose an unreasonable
burden on commerce. Currently, DOT refuses to apply this standard and leaves this
analysis to the courts.

e The 2005 HMTA amendments removed all preemptive limitations to state enforcement
authority. This creates a loophole through which states could use enforcement authority



94

to impose inconsistent requirements on the regulated community. This limitation on the
preemptive effect of the law should be deleted.
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Ms. RICHARDSON. Mr. Byrd, in your testimony you talked about
the fact of eliminating the shared jurisdiction between DOT and
OSHA. And, Ms. Windsor, it is my understanding in your testi-
mony you said that the American Trucking Association supports
eliminating this jurisdiction, shared jurisdiction. Could you share
with us why?

Ms. WINDSOR. With the overlapping jurisdiction, we feel it erodes
uniformity. So we support having DOT as the agency in charge
versus the overlapping of the DOT and OSHA.

Ms. RICHARDSON. OK. Mr. Byrd, could you share why you think
that that is not correct? Because I think this is a really important
issue.

Mr. BYRD. Well, thank you for the question.

We believe that both regulatory agencies bring important things
to the table when it comes to protecting worker health and safety.
The Department of Transportation has expertise in terms of testing
containers to ensure that they are durable enough to transport
HAZMAT or placarding or labeling. But the Department of Trans-
portation is not the agency that has the staffing or the expertise
to deal with worker health and safety issues that may relate to
personal protective equipment, worker training, worker exposure
levels to certain chemicals. So we think they bring very distinct ex-
pertise to the table, but they are not easily interchangeable. So we
don’t think that DOT could take on the OSHA responsibilities.

Ms. RICHARDSON. Mr. Chairman, could I just ask one quick fol-
low-up question?

Mr. SHUSTER. Sure.

Ms. RICHARDSON. So, Ms. Windsor, if in fact what Mr. Byrd is
saying, if there were consistent national standards, would you be
opposed to the involvement of OSHA beyond training?

Ms. WINDSOR. OSHA has always been involved to a certain point.
It is when we are getting overlap instead of uniformity. It is the
overlapping of the two different agencies. Because OSHA has al-
ways been involved on certain, obviously, protective equipment.

Ms. RICHARDSON. But what Mr. Byrd is saying is that there is
two totally different skill sets that they bring.

Ms. WINDSOR. I don’t see that at all.

Ms. RICHARDSON. You don’t see a difference?

Ms. WINDSOR. No.

Ms. RICHARDSON. OK. If you could supply to the committee what
you see those differences are in writing.

[The information follows:]
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Witness Questions for the Record from

The Honorable Corrine Brown

Hearing on

“Reducing Regulatory Burdens and Ensuring Safe Transportation of Hazardous
Materials”

April 12,2011

Mr. Byrd, in their testimony, the American Trucking Association expressed support
for eliminating the shared jurisdiction between DOT and OSHA over hazmat
employees while you strong support for maintaining the shared jurisdiction. Can
you please explain how the jurisdiction of DOT and OSHA over hazmat employees
is different? Can you also explain why this is so important to maintain and what the
result would be if OSHA loses jurisdiction over hazmat employees?

Response

As hazardous materials are transported on our roads and interstates, hazmat workers are
responsible for packaging, loading, transporting, and unloading the products. OSHA
standards and regulations focus on ensuring that workers who handle, load, unload, and
respond to emergency releases of hazardous materials are protected. This protection is
provided through regulatory standards concerning worker training, proper selection and
use of personal protective equipment; permissible chemical exposure limits; safe
operation of powered industrial trucks used to load and unload hazmat transport vehicles;
and reporting requirements for all work-related illnesses or injuries that may occur.
OSHA has the staff and expertise to effectively enforce rules and requirements
concerning these aspects of hazardous materials transportation.

The DOT regulations are designed to ensure that hazardous materials that are to be
transported are packaged in the appropriate type of containers or tanks; hazardous
materials in transport are properly labeled, marked, and placarded; and that the hazmat
loads have the appropriate shipping documents accompanying them. The DOT
regulations also govern the credentialing requirements for drivers who transport
hazardous materials.

Therefore, the agencies have different, but equally important responsibilities regarding
transporting hazardous materials. With respect to shared responsibilities, both OSHA
and DOT have training requirements for hazardous materials workers. However,
although there is some overlap, the DOT training requirements are different than those
required by OSHA. For example, the DOT requires that workers be trained to recognize
the proper labels, markings, and placards on hazardous materials packages and
shipments. The DOT also requires that workers receive training to familiarize them with
the emergency response procedures that must be employed to notify authorities of a
release and to protect themselves from exposures to hazardous materials. The OSHA
training requirements focus more on awareness of hazards posed by hazardous materials,
routes of exposure, selection, use, and care of personal protective equipment (respirator,
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gloves, eye protection, skin protection). Please note that the training requirements as
established in the DOT regulations may be satisfied if the employer conducts OSHA
and/or EPA training on hazard communication and emergency response. Employers may
meet the DOT training requirements for hazardous materials security by conducting
training required by other Federal or international agencies.

We believe that industry would prefer to eliminate OSHA’s shared jurisdiction simply
because DOT does not have the staffing, budget, or organizational focus to promulgate
and enforce the rules governing occupational health and safety. In our opinion, if
OSHA's jurisdiction was eliminated or reduced, there would be a significant decrease in
the safety of hazardous materials workers.
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Ms. RICHARDSON. Thank you, sir. I yield back.

Mr. SHUSTER. I thank the gentlelady.

A question to Ms. Quarterman again on the current status of the
2010 petition for rulemaking which was made by a number of in-
dustry groups regarding procedures and fitness criteria that should
be used for processing special permits and approvals. Could you let
us know what the status of that is?

Ms. QUARTERMAN. I believe it may still be under consideration.
I don’t have the specifics on where that stands.

Mr. SHUSTER. Is that something you could get back to us and let
us know where it stands, where we are in the process?

Ms. QUARTERMAN. Absolutely.

[The information follows:]
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Witness Questions for the Record from
The Honorable Bill Shuster
Hearing on
“Reducing Regulatory Burdens and Ensuring Safe Transportation of Hazardous
Materials™
April 12,2011

1. There were some questions at the hearing regarding the number of backlogged special
permit and approval applications for explosives.
(a) How do you define a “backlogged” application for both a special permit
application and an approval application?

PHMSA considers the “backlog” to include those applications that exceed
180 days in processing.

(b) Using that definition, could you please update the record on how many explosive
approval applications are “backlogged™? How many explosive approval
applications are pending before the agency, i.e., those not defined in the
“backlog” category?

As of April 22, PHMSA has no explosive approvals applications that are
backlogged. A total of 307 explosive approval applications are pending
before the agency.

(c) Using that definition, could you please update the record on how many bulk
explosive special permit applications are “backlogged”? How many bulk
explosive special permit applications are pending before the agency, i.e., those
not defined in the “backlog” category?

As of April 22, PHMSA has a backlog of 12 special permit applications for
transport of bulk explosives. A total of 23 special permit applications for
transport of bulk explosives are pending before the agency.

2. At the hearing, there was a request for the status of the December 2010 petition for
rulemaking by a number of industry groups to determine what procedures and fitness
criteria should be used for processing special permits and approvals. As requested at the
hearing, please provide the status of that petition, including any documents or official
responses from PHMSA in relation to that petition for rulemaking.

On December 14, 2010, PHMSA received a petition for rulemaking from the
Interested Parties for Hazardous Materials Transportation requesting an
amendment to § 107.113 of the Hazardous Materials Regulations (HMR),
“Application processing and evaluation” of Special Permits. Specifically, the
petitioners request that PHMSA initiate a rulemaking to allow for public notice
and comment on the Standard Operating Procedures developed last yvear for the
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special permits and approvals Programs and Approval Program Standard
Operating Procedures. In a December 22, 2010 letter, PHMSA acknowledged
receipt of the petition and indicated that the petition had been assigned Petition
Number P-1573. We are currently reviewing the petition and will notify the
Interested Parties in writing of our action decision in accordance with 49 C.F.R.
$106.105.

3. At the hearing, Representative Filner asked for the agency’s position on the lithium
battery amendment included in “The FAA Reauthorization and Reform Act of 20117
(H.R. 658). As promised at the hearing, please provide the Department’s position on that
provision.

At this time, the agency is still finalizing its position on “The FAA
Reauthorization and Reform Act of 2011” (H.R. 658), including the lithium
battery amendment. As soon as DOT has concluded its review and taken a
position, we will supplement our response.

4. Could you please list which special permits you are currently working to incorporate in
the HMR.
On February 1, 2011, PHMSA issued a final rule incorporating six (6) special
permits into the HMR, which address over 10,000 special permit grantees:

DOT-SP 10950
DOT-SP 11209
DOT-SP 12284
DOT-SP 13113
DOT-SP 13341
DOT-SP 13554

The special permits under consideration for incorporation into the HMR include,
which address over 500 special permit grantees:

DOT-SP 11263
DOT-SP 11836
DOT-SP 12134
DOT-SP 12825
DOT-SP 13124
DOT-SP 14479
DOT-SP 14802
DOT-SP 12095
DOT-SP 11850
DOT-SP 12332
DOT-SP 13996
DOT-SP 7616

DOT-SP 9346

DOT-SP 10795
DOT-SP 12290
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DOT-SP 14333
DOT-SP 14622
DOT-SP 11184
DOT-SP 9388

5. Are there any special permits you are considering incorporating into the HMR, but have
yet to begin the process of doing so?

Yes, PHMSA is continuing to identify special permits that may be candidates for
regulatory incorporation. These special permits would generally be those that
have a proven safety record and by incorporating them into the HMR; PHMSA
can continue to ensure safety while providing some regulation relief to the
industry.

Specifically, we are considering regulatory incorporation of special permits
pertaining to small quantities of cosmetics, fire extinguishers, and seat belt
pretensioners.

6. With regard to state hazardous material permits, would PHMSA support the adoption of a
mandatory uniform permit program, modeled on the voluntary program set forth in 49
U.S.C. §5119?

PHMSA believes that adoption of @ mandatory uniform permit program, modeled
on a voluntary program set forth in 49 U.S.C. 5119 is an issue best addressed by
FMCSA. FMCSA has been involved with the pilot program for a number of
years. This uniformity issue potentially involves all motor carriers, whether or
not they transport hazardous materials. PHMSA stands ready to assist FMCSA
should a mandatory uniform registration program be required.
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Witness Questions for the Record from
The Honorable Corrine Brown
Hearing on
“Reducing Regulatory Burdens and Ensuring Safe Transportation of Hazardous
Materials”
April 12,2011

Ms. Quarterman, in their testimony, the Institute of Makers of Explosives (IME) claimed that
there is “an unprecedented backlog of special permits and approval applications” as a result of
your new procedures. Is this true?

PHMSA considers the “backlog” to include those applications that exceed 180 days in
processing.

As of April 22, PHMSA has a backlog of 24 firework approval applications (excluding those
subject to ongoing investigation), 611 special permit applications, and 0 explosive approval
applications.

Ms. Quarterman, the House recently passed H.R. 658, the FAA reauthorization bill. This bill
contains a provision that would prohibit the FAA from issuing or enforcing any regulation or
other requirement pertaining to the transportation of lithium batteries onboard aircraft if that
regulation or requirement is more stringent than international standards. Do you support this
language? If not, what concerns does this raise for you? Do you have concerns with the fact that
this would prevent you from moving forward with your ongoing rulemaking and any future
initiatives?

At this time, the agency is still finalizing its position on “The FAA Reauthorization and
Reform Act of 20117 (H.R. 658), including the lithium battery amendment. As soon as
DOT has concluded its review and taken a position, we will supplement our response.

Ms. Quarterman, in his testimony, Mr. Boston (IME) claimed there is no safety benefit to
PHMSA knowing the physical locations of where a special permit would be used. Can you
please explain why it is important for DOT to know where special permits are used?

PHMSA has the safety responsibility to provide oversight and ensure compliance with
specials permits. Companies that utilize special permits from multiple locations pose a
greater safety risk due to the limited oversight. In the recent final rule (HM-2338B), PHMSA
requires company location information to ensure adequate oversight and access to where the
permits are actually used. This requirement increases transparency, reduces risk, and
enhances safety by identifying all users of special permits in the transportation system.

Ms. Quarterman, the Institute of Makers of Explosives (IME) claimed that the changes to the
“fitness” determination made prior to granting a special permit “have had detrimental
consequences to the regulated community.” Since PHMSA has adopted these new requirements,
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how many special permits have been issued? Second, how many applications have been denied,
and on what basis were they denied? (i.e. fitness)

Since October 2009, 5,102 special permit applications have been processed. Of those, 380
special permits applications have been denied. Of the 380 denials, approximately 25 special
permit applications have been denied because the applicant was determined to be unfit. The
remaining application denials were based on applicant failures to meet technical and safety
requirements or because the special permit was incorporated into the regulations.
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Mr. SHUSTER. And the second, what has changed at the agency?
In 2004, the analysis was that, based on the cost-benefit analysis,
they withdrew a rulemaking on the wetlines and—given the low
risk of it. I understand there is a rulemaking about to be made, a
proposed rulemaking. What has changed at PHMSA for you to
take, again, what I perceive and what I think the statistics bear
out and the cost-benefit analysis bears out, that it is below risk and
the cost-benefit analysis isn’t there, and it is going to be very ex-
pensive when we could be focusing on rollovers.

Ms. QUARTERMAN. The agency is not just focused on the highest-
risk incidents. We have to also be aware of those incidents that are
low risk but could result in high consequence. We have to be think-
ing about emerging issues, for example, the explosion of the num-
ber of lithium batteries being transported by aircraft. And in this
instance, whereas the statistics are not great in terms of the num-
ber of incidents, there have been incidents.

And if a school bus full of children were to hit a wetline and
burn, the analysis would be compelling, I think; and we don’t want
to have that happen if we can avoid it at the beginning.

Now, the Department has, as you said, in the past done an anal-
ysis, has put this rule out for comment. We have obviously updated
the rule and tried to consider everything that has happened in the
intervening years, tried to revise the rules and tried to take the
current costs into effect.

We are in the middle of a comment period. The comments are
open. So everything that is being said here will be obviously fed
into that process and put into consideration as we go forward with
the next step in the rulemaking. We are at the beginning of this
process.

Mr. SHUSTER. And it certainly would be a terrible, terrible trag-
edy if that were to happen to a school bus. But from my under-
standing of what happens with a wetline accident is that a school
bus couldn’t get underneath a truck, and that would be highly un-
likely to happen.

But you know those are the kinds of things that my concern is
that we think of these scenarios that could happen. You know, one
in 300 million, I think, was the number I read before, but, you
know, very unlikely happening. And we are basing a rulemaking
that is going to cost an industry millions of dollars.

And the other side of that coin is we have seen her testimony
and studies that when you go to retrofit some of these things you
could have a spark and Kkill people in the shop that is retrofitting
them. So I think you really need to be focused on—And you your-
self said that rollovers are a big problem and human error, and
that is why I look at your numbers here. You have rollovers, and
you have human error. How do you separate those out? Maybe I
don’t understand how exactly you weighted them and things like
that, but it seems to me we have got a much bigger problem and
something we can focus on to spend our time, our effort, and our
money correcting those problems and trying to address those prob-
lems.

So, again, I would urge you to focus on those issues that are of
the greatest danger out there on the highways and around this
country.
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I continue to hear from different members of the panel—I turn
to Ms. Chapman. Training, you mentioned inconsistency of training
between States and PHMSA.

Let me back up. I continue to hear there is a problem with the
States and with PHMSA, the Federal DOT, and State DOTs and
other agencies, and there is no consistency on training between the
States and PHMSA. What are some of the problems that your
membership has had with inconsistency of training? Because that
goes a long way in solving the human error problems that we see
out there.

Ms. CHAPMAN. Right. Obviously, the regulations are the same for
everyone, and we want them to be enforced uniformly. But what
we see is a pretty large variance from State to State on how they
prioritize the enforcement; and what might seem to be a minor
problem with, say, load securement in one State is going to be seen
as a huge problem with a large fine and points against the com-
pany in another State. We want to be uniform in our compliance
with the regulations, but when it is sort of a moving target as far
as what is going to be considered an issue or how an inspector is
going to interpret the regulations where they are not real clear, it
makes it hard for the industry.

Mr. SHUSTER. The member is recognized.

Ms. BROWN. First of all, I didn’t get the memo about regulations,
because we don’t have any increase in regulations in the last 18
months. We have got enforcement. You know, and I try to work
balance. I think safety is the most important thing. But an exam-
ple of when we look at the industry with the wetlands and the re-
sponse to it, that is an example that I think we need to take a seri-
ous look at.

Rollovers is clearly more serious. And what if the truck rolled
over onto a school bus? I mean, we can go to the extreme. So I
think it needs to be balanced as we move forward, and it should
be based on science.

But, Ms. Quarterman, we have voiced some concerns about you
all moving forward with the wetlines and the benefits. We actu-
ally—I don’t know whether you went. I went to a shop where they
were retrofitting. Baltimore? Yeah, we had a hearing in Baltimore.
And we went to the different shops where they was fixing it, and
the fix was more dangerous than the problem. So I mean I think
it should be some balance.

But let me go to Mr. Byrd. There was a discussion about OSHA
and DOT. I mean, they have had separate things that they do all
the time, but OSHA has been primarily responsible for worker
safety. So now, if we want to get rid of somebody, maybe we should
get rid of DOT and just have OSHA to handle the whole thing. I
mean, is that what we are asking for?

Mr. BYRD. No. No, ma’am, I would not recommend that.

As I mentioned earlier, I think each agency plays a very impor-
tant role in providing worker safety for those workers who deal
with HAZMAT. And as I had mentioned earlier, what they bring
to the table is not easily interchangeable. You know, DOT has their
area of expertise, OSHA has their area of expertise, and there are
no people that I am familiar with that are in the middle that have
a great deal of expertise in dealing with both issues. I would see
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it would be extremely difficult for DOT to enforce OSHA-type regu-
lations. I think it would cost DOT a ton of money to promulgate
regulations and to train and hire inspectors to do that type of work.

Ms. BROWN. I am not supporting that, but I don’t think we
should start over.

But you all administer the grants program.

Mr. BYRD. Yes.

Ms. BROWN. We have a unique problem in Florida in that I think
we receive about $6 million—and our Governor turned it back—for
training of the firefighters. As we move forward with the real ugly
politics, should we come up with a different way to get that train-
ing? Not necessarily going through the States, maybe the local com-
munities or maybe it should be a different kind of way. Because
one Governor says, yes, we want the training; and then the new
Governor comes in and says, well, we don’t want to do the training
of the firefighters and the workers.

Mr. BYRD. Well, I know in the case of truck drivers our employ-
ers provide some training, but the union provides what I think is
a higher quality training overall, and we provide that directly to
the rank-and-file truck driver and dock worker.

Now, what we have had some success in is working with our em-
ployers to provide some training, and that has been accomplished
through cents-per-hour contributions. But the funding that we get
from the Federal Government I think is extremely important, ena-
bling us to have a further reach in terms of providing high-quality
training.

Ms. BROWN. Ms. Quarterman, can you respond to that question
as to how we are going to provide that training when we have this
ugly negative politics that is going on in Washington?

Ms. QUARTERMAN. Whenever anything political is happening, we
just do the best we can.

As I mentioned in my opening statement, we are in the process
of auditing our training program, our grant program, and reas-
sessing the priorities and how it will work going forward in the fu-
ture.

If I can just respond to the OSHA issue as well.

Ms. BROWN. Yes.

Ms. QUARTERMAN. Let me say that I agree with Mr. Byrd on this
issue. DOT PHMSA has absolutely no interest in becoming occupa-
tional safety and health regulators. Our expertise is in the
HAZMAT area.

One of the reasons we are very interested in the loading and un-
loading issue is, for example, the first quarter of this year there
were five fatalities, four of which were related to loading and un-
loading. It is one where we think we can bring expertise in loading
and unloading of hazardous materials commodities and focus on
that portion of the operations and try to get people to assess their
risks and do a better job. But we have no desire really to be in
charge of occupational safety and health.

Ms. BROWN. And the last question—and I know my time is up,
but I want to ask this question. In the last 18 months I have heard
a lot of rhetoric about additional regulations, but it hasn’t been a
lot of additional regulations in the last 18 months. We may have
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additional enforcement that did not go on for a period of time. Can
anyone speak to that additional regulations?

Ms. QUARTERMAN. Well, I can say that, as a part of the Presi-
dent’s initiative to streamline regulations, we have, within the
HAZMAT portion of the Pipeline Hazardous Materials Safety Ad-
ministration, I don’t know, maybe 20 some-odd pages of ideas of
things that could be streamlined. We had a big meeting at the De-
partment asking questions of constituents what places where they
thought we could streamline the regulations. I am all in favor of
that. The regulations are about this thick. I think if we could—ob-
viously, we haven’t gone through them with a fine-tooth comb re-
cently. We need to do that. We need ideas for streamlining the
regs.

Ms. BROWN. I am not disagreeing with that. But one of the rea-
sons why we had other hearings and we have had additional en-
forcement was because the response from the audit general said
that you needed to because of the safety aspects of it and how it
was impacting the community. I mean, we are not just doing it for
any other reasons other than safety.

Ms. QUARTERMAN. Correct.

Ms. BROWN. I yield back the balance of my time.

Mr. SHUSTER. Ms. Quarterman, the time—I am going to just ask
you one more question and then get you off to your airplane.

How many different rulemakings are out there that PHMSA is
looking at? I asked about two of them, I guess. Are there more out
there that you are looking at?

Ms. QUARTERMAN. I don’t know how many current rulemakings
are pending. In terms of major rules, there is the lithium battery
rule, the loading and unloading rule, and the wetlines rule. Those
are the ones that I think of as being significant. You know, there
are always rules in adopting international harmonization, you
know, things around the edges. But, to me, those are the biggest
rules we have pending.

Mr. SHUSTER. Well, I appreciate you coming today, Ms.
Quarterman. We will let you head out the door.

And as you are getting ready to head out the door I will just reit-
erate that I hope we can figure out something on this wetlines
issue. Because, contrary to what my esteemed colleague from Flor-
ida said, you know, that is not an enforcement, that is going to be
a change in regulatory burden. And also a reminder that across the
government, maybe not PHMSA so much but the EPA, and again
across the spectrum of the government, there has been tremendous
increase in regulatory burden on business. And much of it, in my
view, is not based on science. It is based on somebody’s response
to it, either emotional or being something they want to see not
based on sound science. So I think the economy is getting over-
heated with that type of regulatory burden.

So thank you, Ms. Quarterman. I hope you make that plane.

Does the gentleman from Pennsylvania wish to be recognized for
questions?

Mr. MEEHAN. Yes, thank you, Mr. Chairman. I just want to take
a moment.

I am very appreciative of the testimony, and, unfortunately, we
get drawn in numerous directions. So I try to take the time to read
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your testimony so that I am educating myself on a lot of the issues
you are bringing forward. So I want to thank you for the effort that
you put in to helping us understand the problems that you are fac-
ing and particularly where we are looking at regulations that im-
pact the industry.

Ms. Windsor, you may be the person to answer this, because this
is a situation in which I simultaneously sit on Homeland Security
and deal with a number of issues there; and having a background
previously in law enforcement, we dealt with a lot of the
credentialing problems that are associated.

Can you explain to me just briefly the concern you have with the
uniformity and duplication in that process? I know that is the kind
of a thing to an individual trucker or otherwise that can just be an-
other cost or inefficiency; and, obviously, we want to look to find
ways to streamline this process so that the ends are met, but we
are not having unrealistic expectations.

Ms. WINDSOR. And definitely we want our drivers that are haul-
ing HAZMAT to be credentialed properly. But, currently, a truck
driver will go to their local or State DMV and they are
fingerprinted there and will apply for a hazardous materials en-
dorsement on their license. Then if they are hauling HAZMAT
products to a port, they have to get the TWIC card, Transportation
Worker Identification Credential. In fact, I have one. Even though
I don’t transport product, when I go to visit our trucks I have to
have my own.

And that we are talking where it can be anywhere from the ini-
tial HAZMAT endorsement, maybe $100 to $115. Then it is $130
for the TWIC card. Then many shippers then also want additional
credentialing. When in fact we are fingerprinting our drivers over
and over again doing credentialing and background checks.

We believe there should be one database. That if the TWIC card
is going to be our Transportation Worker Identification Credential,
then that should be our card for our credentialing. Right now, it
becomes so onerous on a truck driver they can spend as much as
$270 just to be credentialed to be able to even haul product.

Mr. MEEHAN. Is there a time associated from time to time when
a trucker is trying to ship materials that they are delayed and held
up while somebody inspects or checks the identification that they
have for compliance?

Ms. WINDSOR. Well, it has been, of course, difficult picking up
the different cards. Because they can go in and be fingerprinted,
and maybe they make an appointment. It can be 2 or 3 weeks be-
fore the background check returns.

I have drivers that are HAZMAT and nonHAZMAT. During the
winter months, those that haul dry bog during the summer, when
that slows down I can move them into home heating fuels or some-
thing of that nature. They have elected not to go through the
fingerprinting because of the cost and the time it would take for
them to get their credentialing. They lose the possibility of addi-
tional earnings; and, of course, they have made the decision not to
go through the difficulty of being fingerprinted or the background
checks.
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Mr. MEEHAN. What are you seeing with respect to States having
different standards or whether there is any kind of concern about
nonuniformity?

Ms. WINDSOR. There is major nonconformity in the States. A dis-
qualifier in one State can be anything from child support to domes-
tic disputes in one State. In another State, it may not even be list-
ed. So it is not even uniformity with the States. That is why we
feel like it would be better to remove that from the States, because
you are not having uniformity on who is being fingerprinted.

Mr. MEEHAN. Is there somebody else from the panel that has a
perspective on this unique issue?

OK, Mr. Chairman, thank you.

Ms. Windsor, if you have other commentary or other evidence
from the field that would help me understand that issue better I
would enjoy working with the chairman and seeing if there is some
way to

Ms. WINDSOR. There was a Safe Trucker Act that was proposed
back in 2009 which would help to work with this; and, yes, we
would love to. Thank you.

Mr. MEEHAN. Thank you.

Mr. SHUSTER. Does the gentleman yield back?

Mr. MEEHAN. Yes. My time is up, Mr. Chairman. I thought you
were going to cut me off anyway.

Mr. SHUSTER. I would have been happy to yield you more time.

Mr. Boston, how did the explosive industry become so dependent
on special permits? I mean, I guess we heard the Administrator say
there has been a huge increase in the request for special permits,
and I believe when I had a meeting with her she said it was mainly
due to the explosives industry.

Mr. BOSTON. Yes, Chairman Shuster. Special permits are the
only way that the explosives industry can transport bulk explosives
such as blasting agents and oxidizers. These types of materials are
much safer, lower sensitivity and that sort of thing, than packaged
explosives, high explosives.

However, the hazardous materials regulations don’t currently
provide for transportation of these materials by truckload. Special
permits are a way, as you pointed out, that the hazardous mate-
rials regulations can catch up with technology or keep up with
technology. And, actually, they serve as sort of an ad hoc R&D pro-
gram whereby industry develops new technology and methods to
properly and safely handle it and then test it via the special permit
process and, once completed, look for incorporation into regulations.

Now, how is—30 years ago, when we began using these trucks
to transport blasting agents and oxidizers, that was cutting-edge
technology. As I have said, there are no provisions in the haz-
ardous materials regulations to allow that, so industry had to peti-
tion for and receive special permits to do that.

They have been transporting now under these special permits for
30 years, and during that 30 years the record of safety has been
phenomenal. There have been no injuries or fatalities that have re-
sulted from the use of those special permits. Yet those special per-
{nits still exist, rather than having been incorporated into the regu-
ations.

Mr. SHUSTER. And that is bulk explosives versus package.
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Mr. BOSTON. Yes, sir.

Mr. SHUSTER. The package has much—or they are much more
highly explosive, and that is something you believe needs to be con-
tinued under this process. But maybe we need to figure out a way
to, as I think you are saying, to incorporate in the regulations
where bulk explosives are much safer, in fact, no fatalities in 30
years. We need to change the way we have oversight and regula-
tion on bulk.

Mr. BOSTON. Yes, sir, that is correct. Understand that the pack-
aged explosives, high explosives, there are provisions already in the
hazardous material regulations that allow for their transportation.
Therefore, special permits generally aren’t necessary for that. The
shortcoming or the weak point is how 95 percent of our explosives
are transported now, still aren’t covered by the regulations, and so
we have to use special permits.

Mr. SHUSTER. Right. So in answer to your question, Mr. Filner,
I am going for less regulation here because it appears to me that
the industry has figured out how to ship bulk explosives.

What is a bulk explosive? Give me a material.

Mr. BOSTON. An ammonium nitrate emulsion is one. That would
be a material that has got some ammonium nitrate. Fuel oil, that
is another. So those are the

Mr. SHUSTER. And package would be dynamite?

Mr. BOsSTON. A package would be dynamite. It might be the per-
forators that my company offers. Detonators, detonating cord, all of
those things are high explosives, and they are currently already
covered by regulation.

Mr. SHUSTER. And so the bulk explosives we could streamline, re-
duce the red tape you have to go through to ship. And, again, we
figured out in the last 30 years how to do it very, very safely.

Mr. BOSTON. Yes, sir, that is correct.

Mr. SHUSTER. I appreciate that.

But they don’t necessarily need one anymore because they fig-
ured it out. I mean—no, it is because technology—that is the beau-
ty of technology. You change it, and then all of a sudden things are
much safer, and you can do without as much regulation and over-
sight. And that is a good thing.

Anybody have any questions?

Mr. FILNER. Thank you, Mr. Chairman, for the courtesy.

The gentleman from Pennsylvania is very eager to compliment
the representatives to prevent us from onerous regulation. I would
just like to compliment that Mr. Byrd is protecting the safety and
health of our working people. Thank you very much.

Mr. SHUSTER. And I want to thank all the witnesses and again
thank the members. This is a fly-in day for us. I appreciate Mr.
Meehan, Mr. Filner, and others for being here at the hearing today.
And I appreciate the witnesses for taking the time and help to
enter into discussion as we move forward on this transportation
bill. We want to make sure we are doing the right things when it
comes to HAZMAT and making sure to take into consideration both
safety and the economic benefits that you provide to the economy
and the jobs you provide to the economy. So thank you very much.

And, with that, this hearing is adjourned.

[Whereupon, at 4:51 p.m., the subcommittee was adjourned.]
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“Reducing Regulatory Burdens and Ensuring Safe Transportation of Hazardous Materials”

[WHEN RECOGNIZED]

Thank you, Chairman Shuster and
Ranking Member Brown, for holding this
important hearing. | would also like to
welcome our witnesse‘s and thank all of
them for appearing before this

committee today.

My remarks are focused on the Pipeline
and Hazardous Materials Safety
Administration (PHMSA) special permits

and approvals program.
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As my colleagues know, last Congress
PHMSA changed its procedures for
conducting fitness determinations for
special permits and approvals. The
Agency bypassed the normal rulemaking
process, and thus the opportunity for
public comment, and instead chose to
issue standard operating procedures. |
believe any potential safety benefits of
such action is negligible, but | know the
cost and uncertainty to the regulated

industry is enormous.
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In 2009 and 2010 there were record
numbers of unprocessed special permits
and approvals applications. Businesses
depend on this program to work
efficiently and the Agency’s backlog is
unacceptable. | am pleased that PHMSA
has been working to address the backlog
but | also remain concerned about new
requirements imposed on businesses in

the application process.

Finally, the President’s Fiscal Year 2012
budget proposes to impose new taxes

on businesses for the administration of
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the special permits and approvals
program. These taxes include $3,000
per new special permit application,
$3,000 per modification of a special
permit, and $1,000 per renewal. This is
a bad idea now and in the future. The
Federal government and Congress
should not excessively regulate’an
industry and expect businesses to pay

for the associated costs.

Again, | want to thank Chairman Shuster
and Ranking Member Brown for holding

this hearing. | look forward to worki‘ng
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with this committee and the hazardous
materials transportation industry to
examine ways Congress can provide
greater certainty and reduce senseless
regulatory burdens while maintaining a

strong level of safety.

| yield back.
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Chairman Shuster, Ranking Member Brown, and members of the Subcommittee on Railroads, Pipelines,
and Hazardous Materials, | greatly appreciate the opportunity to appear before you at this hearing. 1am
David Boston, President of Owen Compliance Services, Inc., the regulatory compliance division of Owen
Oil Tools LP. Owen Oil Tools is a manufacturer, distributor, and exporter of specialty explosive devices
without which the exploration, production, and maintenance of ol and gas wells would cease. We are a
small business with the majority of our 350 employees at our manufacturing plant in TX, but we also
distribute from other locations in TX as well as AR, LA, MS, OK, CO, WV, PA, and ND as well as several
locations in Europe, Asia, and South America.

1 am also the chairman of the Institute of Makers of Explosives’ (IME} Approvals and Special Permits
Subcommittee. The IME is the safety and security institute of the commercial explosives industry.

IME represents U.S. manufacturers, distributors and motor carriers of commercial explosive materials
and oxidizers as well as other companies that provide related services. 1 will be presenting testimony on
behalf of IME members who have been adversely affected by recent changes to procedures and
requirements within the Approvals and Permits Program administered by the U.S. Department of
Transportation’s (DOT) Pipeline and Hazardous Materials Safety Administration (PHMSA).

Background of PHMSA’s Approvals and Permits Program

PHMSA regulates the transportation of hazardous materials so closely that they may not be moved any
distance, via any transport mode unless a DOT regulation, permit or approval authorizes the movement
of those materials. This blanket prohibition, requiring a specific DOT authorization for transportation,
makes efficient consideration of such authorizations critical to the hazmat industry.

When Congress passed the Hazardous Materials Transportation Act (HMTA) in 1975, it authorized DOT
to issue regulations, including approvals, for the safe transportation in commerce of hazardous
materials, and provided authority to allow exemptions, now called “special permits”, from such
regulations for persons transporting these materials if equivalent or a greater level of safety would be
achieved, or if the exemption was in the public interest in the event no existing level of safety was
established. Thus, special permits and approvals are regulatory tools and are not authorizations that
allow someone to do something unsafe. According to DOT, no deaths and fewer than two serious
injuries per year have been attributed to packages shipped under special permits or approvals for over
ten years.!

The process of applying for and maintaining such authorizations involves more paperwork and
accountability than is required to petition for rule changes. in both instances, the authorizations are
issued to specifically identified individuals, in response to detailed applications (that are incorporated by
reference in the authorizations), under criteria that are at least as stringent as the otherwise applicable
regulations. Moreover, hoiders of these particular authorizations face the constant risk of having them
revoked, suspended, or modified without warning and with limited rights for affected parties to petition
redress. All special permits, and many approvals, also have expiration dates, requiring timely filing of
applications for renewal. All require reporting of the holder’s experience with the authorization so that
PHMSA can properly evaluate the appropriateness of the authorization. The biggest difference between
a special permit and an approval is that a special permit is an alternative means to comply with the

: Hazardous Materials Information System. This safety record for special permit and approval shipments

should not be that surprising given that the safety record for all hazardous materials shipments, estimated to be
438 miition movements a year, averaged over the last decade only 12.7 fatalities per year, less than the average 18
fatalities that occur annually on the Capital Beltway.
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regulations in domestic commerce, while an approval may apply to domestic or international
transportation and can only be issued if the application meets specific criteria in PHMSA's regulations.
By providing alternate, yet safe, means to conduct hazardous materials operations in ways not yet
envisioned in the regulations, special permits provide a means for the regulations to stay abreast of
technological advances. On the other hand, approvals are affirmations by PHMSA that the applicant has
met regulatory requirements and is authorized to engage in closely controlied activities allowed by the
regulations. Currently, there are thousands of special permits and approvals within the PHMSA
program; many have been renewed or have remained unchanged for decades.

PHMSA Reguiates the Commercial Explosives Industry Through Special Permits and Approvals

Just over 100 years ago, the first federal hazardous materials law was enacted to regulate the
transportation of explosives by rail. At that time, the nation consumed about 500 million pounds of
explosives annually - half of it black powder and the other half dynamite — and hundreds of people died
every year in explosives incidents. Now, through technological advances, insensitive ammonium nitrate-
based explosives and explosive devices have largely replaced those more dangerous explosives. Billions
of pounds of these products and millions of these devices are now consumed each year, and no death in
the United States has been attributed to the transportation of these products since the early 1970s. The
industrial explosives industry today is many times safer than it was 100 years ago. In spite of this safety
record, the commercial explosives industry is effectively regulated through special permits and
approvals, rather than solely through the Code of Federal Regulations.

Among PHMSA's various approval authorities is the authority to approve the classification of explosives.
PHMSA's Hazardous Materials Regulations (HMR) require that new explosives be approved before they
are offered for transport. Once an explosive has been approved, that approval remains valid uniess
explosive properties are altered or a change is made in an underlying regulation. Prior to approval, the
HMR require that explosives be examined and tested by a laboratory approved by PHMSA. The testing
criteria are based on standards recognized worldwide, and typically cost tens of thousands of dollars.
The expense of this rigorous testing, bath in terms of product sacrificed as well as the costs of the tests,
is borne by the applicant. Given that the testing is difficult and time consuming, explosive products are
often grouped into “families” when the size of the products, not design characteristics or explosive
specifications, differs. Testing is performed on the largest product within the family and all other
products in the family receive the classification of that largest product. Before classification approvals
can be issued, administrative and technical reviews must be completed by PHMSA. When the process,
as outlined in the HMR is followed, there is no evidence of misclassification of explosive products.

One type of special permit in use since the late 1970s allows for the butk transport of the billions of
pounds of Division 1.5 and 5.1 materials that are essential for blasting. This innovation has enabled a
shift from the industrial use of piece-count high explosive products like dynamite to ammonium nitrate-
based products and decades of zero-fatality transportation. The explosives industry now transports
virtually all bulk explosives and blasting agents in vehicles operating under special permit. Without
these permits, the commercial explosives industry would be crippled, and with it key industries — energy
production, mining, construction — that underpin the U.S. economy.

Regulatory Shortcomings of PHMSA’s Approvals and Permits Program

in the 111" Congress, the majority of the House Transportation & Infrastructure Committee initiated an
intense and limited review of PHMSA's Approvals and Permits program. As a result, PHMSA developed
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standard operating procedures (SOP) for the Approvals and Permits program without providing for
public notice and comment. The HMTA provides specifically that “procedures” used to “issue, modify,
or terminate a special permit” must be established by notice and comment rulemaking.? Approvals are
authorized under the general rulemaking authority of the HMTA.® In 2007, Executive Order 13422
modified Executive Order 12866 stipulating that guidance documents having “a significant impact on
society” should be “subject to an appropriate level of review ... by the public.** In support of this
directive, the Administrative Conference of the United States has recommended that,
[Algencies should use notice-and-comment procedures voluntarily except in situations in which
the costs of such procedures will outweigh the benefits of having public input and information
on the scope and impact of the rules, and of the enhanced public acceptance of the rules that
would derive from public comment.®
The Conference defined agency programs as including licenses and permits. In the spirit of these
directives and recommendations, IME has repeatedly urged the agency to submit these substantive
procedures to notice and comment rulemaking, but to no avail.

Absent the due process protections of public review, these new procedures have resulted in new
burdensome paperwork requirements that deliver no commensurate safety benefit. They also rely on
unknown fitness criteria that have the potential to shut businesses down. These requirements affect
every applicant for a special permit or approval, every applicant for renewal, and every applicant
seeking “party to” status on special permits. The new SOPs have saddled companies endeavoring to
expand into new areas of operation with unexpected and unnecessary layers of confusion, delay and
frustration. PHMSA’s new procedures and lack of industry input have turned the agency’s program from
one that safely facilitated commerce to one that frustrates commerce.

e Paperwork Burden

The investigations of the Approvals and Permits Program in the last Congress revealed paperwork
retention gaps; none attributable to a death or serious injury. In fact, the Inspector General testified
before Congress that none of his recommendations took these transportation safety outcomes into
account® Instead, his focus was on procedural inadequacies, primarily involving agency loss of
documents that had been submitted properly by applicants. Rather than simply asking holders of those
special permits and approvals, whose paperwork PHMSA had misplaced, lost, or discarded, to resubmit
documents, PHMSA proceeded in the fall of 2009, without notice and comment, to restructure the
program. A complex tiered system of application reviews, including costly site visits, based on
unpublished and unknown standards, was established.’

49 U.5.C. 5117{a).

49 U.S.C. 5103(b){1){B) & {2).

“Implementation of Executive Order 13422 {amending Executive Order 12866) and the OMB Bulletin on
Good Guidance Practices,” OMB, M-07-13, Aprit 25, 2007,

Recommendation 305.92-1, Administrative Conference of the United States.

Testimony of Calvin Scovel, IG, DOT, responding to a question of Rep. Bill Shuster, “Have you identified
any fatalities, injuries, or property damage from [identified special permit and approvals program} weaknesses?”,
Mr. Scovel responds, “We have not, sir. Those were not included in the scope of our reviews of the Special Permits
and Approvals Program.” Hearing record, “The Department of Transportation’s Oversight and Management of
Hazardous Materials Special Permits and Approvals,” House Transportation and Infrastructure Committee, April
22, 2010, page 21.

7 Special Permits Program Standard Operating Procedures, Version 1.0 {October 2009) and Approvals
Program Standard Operating Procedures, Version 1.0 {August 2010).

4
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Further escalating the complexity and time needed to file and process special permit applications,
PHMSA proposed and expedited the finalization of rules that radically increased the types of data
applicants for special permits are required to submit.® This rulemaking allowed only a 30-day comment
period, and requests for extension were denied by PHMSA. Among other things, the new rules require
applicants to submit the name, address, physical address(es) of all known locations where the special
permit would be used. These data sets could include thousands and thousands of customersina
company’s distribution chain along with estimates of the number and amount of shipments. Even if
accurate when provided, this commercial information would quickly be outdated. How PHMSA could
possibly make use of this information to enhance safety was never explained by the agency. It has the
hallmark of an enforcement-driven fishing expedition that imposes on the regulated industry, and the
agency itself, significant additional costs and time required to process applications. This rule should be
withdrawn.

Without notice and comment, PHMSA has used the approvals process to establish by administrative fiat
unpublished requirements covering the classification of and aliowable packaging for explosives,
terminating long-standing practices without any record of incident fatality or serious injury. First,
PHMSA began to issue classification approvals with expiration dates. The pointless paperwork burden
created by this policy and the disruption to the global commerce of U.S. classified products caused the
agency to withdraw the policy.9 Still, classification approvals with expiration dates remain in use as the
agency has not announced a policy to recall and reissue affected approvals.’® Next, PHMSA staff appear
to be “second guessing” the results of tests for the classification of explosives that are required by
regulation to be performed by a laboratory approved by PHMSA.™ Since the work is done by
taboratories that PHMSA has audited and approved, the agency should not second guess the results of
these tests. Applications must include detailed documentation about product specifications, packaging
requirements, and any transport limitations for PHMSA's technical review. Family approvals provide a
safe, efficient means for industry to comply with the costly and time-consuming explosives approval
requirements and have been used safely for more than two decades. Yet, without any evidence of
abuse or risk to public safety, PHMSA has announced that it is relooking at the merit of family approvals,
and has asked some applicants to break up long-standing family groups. This only adds to the costs and
burdens on both the applicant and the agency to prepare and process additional applications.

PHMSA's actions lack transparency and predictability, and have increased costs with no corresponding
safety benefit. The misuse of the Approvals and Permits program to justify bureaucratic empire building
must stop. 1t is harming U.S. competitive interests and causing companies that can to take business off-
shore,

Proposed 75 FR 43898 (July 27, 2010). Finalized 76 FR 454 (January 5, 2011},

75 ER 54419 (September 7, 2010).

On March 21, 2011, IME received a letter from PHMSA addressing questions we asked in November 2010,
Question 9 dealt with the protocol the agency planned to follow in reissuing classification approvals without
expiration dates, While not explaining the protocol, PHMSA stated that it “has replaced classification approvals set
to expire in 2010 and 2011.” However, on March 25, 2011, the American Pyrotechnics Association submitted
documentation to PHMSA that over 1,800 classification approvals had not been reissued.

n 49 CFR 173.56(b).

g
10
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e  Fitness Criteria

in 1996, the HMR were amended to allow PHMSA to make a determination of “fitness” of special permit
and approval applicants based on information available to the agency. At the time the rule was
promulgated, the agency requested this authority to retrospectively address egregious violations of the
terms of these authorizations; the fitness process was never intended to be applied prospectively.

In 20089, without notice and an opportunity for public comment and in spite of the regulated
community’s long-standing safety record, PHMSA redefined the historic use of the agency's fitness
authority and established a 3-tier “fitness” determination scheme. Tier 1is a desk audit, tiers 2 and 3
are detailed to PHMSA’s enforcement staff, and at tier 3, a site visit is required. These fitness
procedures have had detrimental consequences to the regulated community with no commensurate
safety benefit:

* Invarious documents and forums, PHMSA has disclosed the criteria that it uses under tier 1 to
determine whether an applicant is “fit.” However, the criteria differ.

e PHMSA has not disclosed criteria that constitute “unfit” at any tier. Thus, every adverse
determination is arguably arbitrary and capricious, and industry is afforded no cpportunity for
prior compliance. This uncertainty has a chilling effect on business decision-making, whether to
hire new workers or advance new lines of business. At the same time, foreign competitors are
not subject to this leve! of scrutiny.

o All applicants transporting “table 1”** materials automatically incur a tier 3 review, even if the
desk audit indicates a flawless safety record. These applications are often put on hold and
significantly delayed because PHMSA lacks the resources to conduct timely site visits. The
discriminatory practice is not justified based on risk.

* According to the SOPs, these extensive fitness reviews must be performed each and every time
an applicant files for a special permit or approval. This process represents an enormous
logistical and staff burden on the agency for no apparent safety benefit.

e Aninternal audit of the new fitness scheme resulted in a recommendation to toughen fitness
criteria, not because of a history of incidents, but simply because too many applications are
being approved at the tier 1 level of scrutiny. No safety justification was offered for the stricter
standard.

PHMSA has suggested that the agency is not obligated to establish fitness criteria through rulemaking
because “this is something that relates to the internal processes within PHMSA.”*> We respectfully
disagree. The problem is that the standards and criteria used to determine an applicant’s fitness are
unknown. This lack of objective standards introduces an unacceptable degree of uncertainty in the

2 Tabte 1 materials, including division 1.1, 1.2, and 1.3 explosives, are those described in the HMR as

requiring placards regardless of quantity or mode of transportation.

Testimony of Cynthia Quarterman, Administrator, PHMSA, responding to a question of Rep. Jim Oberstar.
Hearing record, “The Department of Transportation’s Oversight and Management of Hazardous Materials Special
Permits and Approvals,” House Transportation and Infrastructure Committee, April 22, 2010, page 29.
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regulatory process that denies business the opportunity to comply and thus to plan for future
commercial activities,

industry must understand the performance standard against which it will be measured. Last year, 30
industry associations, including IME, petitioned PHMSA for rulemaking to establish objective fitness
standards and criteria similar to many other DOT fitness-based programs. Without measurable,
definitive standards the current procedures are inherently arbitrary. We can easily envision situations
where the outcome of fitness evaluations may differ based on the agency personnel involved in the
review. It is this type of unpredictability that worries our members. While the SOPs include steps for
administrative appeals, these procedures are little consolation if a company has no meaningful
opportunity to avoid being declared unfit in the first instance.

The new fitness procedures were drafted, approved and implemented without any consideration of the
costs imposed on industry or any increased safety benefits. In addition, PHMSA has yet to consider,
through rulemaking, alternative approaches that may have reduced regulatory unceriainty. The
agency’s actions contravene the spirit and intent of the President’s recent Executive Order 13563 which
directs “Federal agencies to design cost-effective, evidence-based regulations that are compatible with
economic growth, job creation, and competitiveness.”™ PHMSA's revised fitness determination
protocols and criteria are the type of over-regulation that President Obama wants his administration to
fix.

®  Processing Backlog

Despite promised improvements, an unprecedented backlog of special permit and approval applications
has developed as a result of the agency’s new paperwork and processing requirements. Some
applications that have languished for years remain unaddressed. Other applications that typically took
weeks to process, now take months. Some have been denied for trivial matters in order to bring down
backlog statistics, only to have them recycle back into the system for processing. Some applications are
in the queue because PHMSA made errors in the authorization documents issued, rendering the proof of
the authorization worthless, and applicants are having to petition for corrections.

According to data from the PHMSA database, there are in excess of 4,000 explosives approval
applications that are pending and of those a significant proportion have been pending longer than the
PHMSA-quoted 120 day target {many have been pending for more than 1 year):

14

76 ER 8940 {February 16, 2011}, Executive Order 13563 affirming and builds on former President Clinton’s
Executive Order 12866,
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10-Dec 197
1i-Jan 4086
11-Feb 689
T1-Mar A48
11-Apr 111
<120 days 2,848

Data compiled:  4/5/119:30 AM (ST
Source: PHMSA Approvals Search at:
http://prod-webl.phmsa.dot.gov/hazmat/regs/sp-a/approvals/search

Industry has been told that the application processing procedures in the SOPs, like the fitness criteria,
are internal agency procedures with no external effect. However, any delay in the processing of
applications due to the agency’s new multi-layered clearance procedures results in lost business
opportunities. Many of the companies that are adversely impacted are involved in the development of
new technologies intended for worldwide distribution. These competitive American industries are now
subjected to additional and unnecessary challenges in the global race to market — challenges imposed by
our own government.

PHMSA is now using this backlog and its inflated application processing procedures to justify imposing a
user fee on special permit and approval applicants. The fee would cover the costs of the special permit
and approvals program as well as a portion of PHMSA’s general operating budget even though only a
small percentage of the regulated community are actually holders of these permits and approvals and
the Federal Government is the largest user of the program. PHMSA's user fee proposal is not fair or
equitable. 1tis a hidden tax on companies that innovate and produce goods needed in the US economy
which is struggling to recover. This initiative should be summarily rejected by the Subcommittee,

e Incorporation by Reference

While approvals, as other regulatory standards, may safely remain unchanged for years, Congress never
intended that special permits be a long-term solution for the transportation innovations they authorize.
The expectation is that proven special permits that have future, long-term use would be incorporated
into the HMR. Regrettably, PHMSA’s failure to incorporate proven special permits into its regulations
now exposes the commercial explosives and other industries to the current whims of agency action.
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Despite the flawless fatality and injury record associated with the bulk trucks used for decades by the
explosives industry, traffic accidents have occurred. One such traffic accident in 2007 prompted a
PHMSA inspector with no technical experience in the chemistry of explosives or the use of these butk
trucks to find, among other things, that the trucks are “prone to rollover” and to recommend that
rollover protection be installed on all such trucks.®™ IME responded with data showing that the center of
gravity on these vehicles was no greater and in general lower than comparable vehicles carrying other
types of hazardous materials. Furthermore, the off-road terrain where these vehicles have to operate
necessitates engineering features to ensure stability. Although PHMSA never officially responded to
industry’s technical challenge of the agency’s finding, PHMSA felt compelled to impose some technology
enhancement on these vehicles. In October 2009, the agency rescinded, by administrative fiat, four
special permits under which bulk explosives vehicles operate and reissued the permits with several new
conditions.®® Among these was a requirement for three battery disconnect switches. This standard
prompted a request for a meeting with the agency after company engineers expressed concern about
fire hazards from the redundant wiring, which would create more exposure of explosives cargos to
sources of electrical ignition. At this November 2009 meeting with the agency, PHMSA’s acting deputy
administrator dismissed industry’s concerns and stated that three disconnect switches were necessary
because they were “safer.” Nevertheless, in December 2009, in the face of growing industry concern,
PHMSA, again by administrative fiat, rescinded and rewrote the October 2009 special permits to require
“a redundant system capable of shutting off all mechanical and electrical systems in the event of a
rollover incident or incident when truck [sic] is in upright position.”

By this time, IME members had scoured the world looking for technologies that would meet the
conditions of the December 2009 special permits for battery disconnect. At that time, the only
technology identified was manufactured in Australia. Estimates of the cost of the device and vehicle
installation and downtime ran as high at $5,000 per truck. Thus, at the height of the economic
downturn, industry was faced with procuring a costly, single-source, untested product, manufactured by
a foreign source as the only option available to meet the PHMSA standard. While IME continued
appeals to PHMSA about the interpretation of the standard,” which ultimately resulted in yet another
revision of the affected four special permits in Decermber 2010, one IME member company decided to

% Action Memo to PHMSA headquarters from Kevin Boehne, Chief Central Region, OHME, concerning an

incident investigated by Fred Simmons, ER-07-01, June 1, 2007.

* SP 8554, SP 10751, SP 11579, and SP 12677.

v Did the requirement include the shutdown of emergency communications equipinent, cab dome lights,
and other low amperage devices? Did the agency understand that serious damage to vehicle electronics would
result from the mandated monthly hard shutdown test?)

8 The December 2010 revisions again were made by administrative fiat, This time even ignoring
recommendations of FMCSA, whom we asked to get involved given this agency’s vehicle expertise. Moreover, itis
unconscionable that the agency did not respond to industry’s concerns, which were made on the record in January
2010, until 10 days before the December 2009 standard would have gone into effect. As explained above, the
explosives industry operates by virtue of these permits. If the conditions cannot be met, the agency has effectively
shut the industry down. In the meantime, this latest revision affirmed our worst fears that the agency did not
intend “redundant” to mean a system and a backup, but rather two of the same devices. Also, the revision did not
address the issue of emergency communications equipment and low amperage devices, or concerns about
destructive shutdown tests. Industry requested a meeting with PHMSA in January 2011 to address these concerns.
At the meeting held on March 1, 2011, PHMSA verbally announced another standard, “to eliminate as practicable,
all ignition sources in the event of an incident, including electrical current [and] mechanical operation.”

When PHMSA engineers were asked how they would retrofit a vehicle to meet this standard, they did not have a
solution.
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purchase and install the single-source technology. Last week, the Subcommittee heard testimony about
what happened in the ensuing 12 months, including two incidents of uncontrolled shutdown of loaded
vehicles traveling at speed when the disconnect system malfunctioned.

PHMSA's use of the special permit program to demand the retrofit of vehicles carrying explosives with
untested technology in order to operate bulk equipment despite the industry’s stellar safety record is a
clarion call for more accountability and transparency. Instead of using scarce resources to incorporate
these decades old, proven special permits into the HMRs as Congress intended, PHMSA has created a
perverse upside-down regulatory environment where it is more difficult to move a truckioad of
significantly less risky explosive precursors, such as Division 5.1 oxidizers, than to move a truckioad of
Division 1.1 explosives, such as dynamite.

Conclusion

Special permits and approvals are necessary regulatory tools. The Approvals and Permits Program,
which provides safety benefits to the public, has been successfully run for decades without serious
incident and without user fees. Industry wants the certainty of regulations and believes that changes to
how PHMSA implements these regulatory authorities should be subject to notice and comment
rulemaking. PHMSA should be guided by the principles recently espoused by DOT that “there should be
no more regulations than necessary and those that are issued should be simple, comprehensible, and
impose as little burden as necessary.””® We are at a loss to understand how PHMSA’s current
interpretation of its prerogatives under the Approvals and Permits Program has been allowed to deviate
from this mark. PHMSA’s extensive bureaucratic changes would not have saved one life or prevented
one death. They have created wasteful delays and expenditures of resources. This Subcommittee
should ensure that the damage done to the Approvals and Permits Program be fixed.

Finally, PHMSA has been woefully delinquent in the timely adoption of proven special permits into the
HMR. The special permits that allow for the bulk delivery of blasting agents and oxidizers are proven,
have general applicability, and future effect. They are the very type of permit PHMSA’s own rules
envision being incorporated into the HMR.” The Subcommittee should restrain PHMSA from investing
its scarce resources toward imposing on the regulated community special permit conditions that include
untested technologies that are not based on incident data.

The changes we have seen to the Approvals and Permits Program in the last 18 months have not
enhanced safety, but have created a cloud of business uncertainty that has stifled growth and made it
maore difficult to preserve or protect U.S. jobs. As citizens, we collectively share responsibility to help
get our economy back on track. As an industry, our businesses touch every major segment of the
economy. To help us do our job, we need transparency and accountability from those who regulate us.
Notice and comment rulemaking protects the interests of all stakeholders. We appreciate your
attention to these concerns.

Thank you.

® 76 FR 8941 {February 16, 2011).
» 49 CFR 107.113(i).
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Mr. Chairman, Ranking Member Brown, and Members of the Subcommittee:

My name is LaMont Byrd, Director of Safety and Health for the International
Brotherhood of Teamsters (IBT). We welcome the opportunity to comment before the
Committee on Transportation and Infrastructure’s Subcommittee on Railroads, Pipelines, and
Hazardous Materials concerning the “Reducing Regulatory Burdens and Ensuring Transportation
of Hazardous Materials”. We recognize the need for comprehensive hazardous materials
regulations that include language that ensures the strong enforcement of the rules, clearly defines
regulatory jurisdiction, and provides for safety and security training of workers who are involved
in hazardous materials transportation activities, =~ We are particularly concerned with
strengthening hazardous material transportation safety in the tank haul industry, and support the
Notice of Proposed Rulemaking to protect workers who load and unload cargo tanks. We also
support the proposed rule concerning Safety Requirements for External Product Piping on Cargo

Tanks Transporting Flammable Liquids.

The IBT represents approximately 300,000 workers in the United States who are
involved in the transportation of hazardous materials including: tank truck drivers who transport
bulk shipments of hazardous materjals in quantities of up to 10,000 gallons; drivers and dock
workers in the freight industry; drivers and warehouse workers in the hazardous waste transport
industry; solid waste drivers; drivers and workers in the building and construction materials
industry; airline pilots; and members who are employed in the public sector, including law
enforcement and emergency medical personnel, who are responsible for responding to traffic

accidents that could involve the release of a hazardous substance.

[~
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This International Union is very concerned about the health, safety, and security of our
membership and that of the general public that shares the roads and highways with our members.
Our comments will focus on the following areas:

o Training for Hazardous Materials Workers and Emergency Responders
» OSHA Jurisdiction
s Transportation of Lithium Batteries on Aircraft

s Requirements for Special Permits

Training for Hazardous Materials Employees and Emergency Responders

It is critical that hazardous materials workers be provided with comprehensive worker
safety and security training to enable these workers to protect themselves from the hazards that
are inherent in handling, loading, and unloading hazardous materials. Likewise, it is essential
that emergency responders, who may be called to the scene of a hazardous substance release,
should receive a level of training that allows them to protect themselves, nearby persons,
property, and the environment. Therefore, the Teamsters Union supports Operations Level
Training for emergency responders. The Union with the assistance of our training centers, and
funding from several sources, developed a comprehensive hazardous materials / hazardous waste
training program for our members and other transportation workers. This program is discussed
in greater detail below. As we have worked with many of our members who are regularly
involved in loading, unloading, handling, and transporting hazardous materials as part of their
normal work responsibilities, it is clear that many employers are providing training that may
technically comply with the minimal training requirements as set forth by the DOT. However,
the training does not provide the workers with the necessary information and understanding to

enable them to protect themselves, their coworkers, and the environment from the hazards

S3-.
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associated with working with hazardous materials. Our members report that the training
provided by their employers may consist simply of providing the workers with handout materials
or a short video that they must review on their own time with no opportunity for questions and
answers. In addition, the training may be generic so as to not address the site-specific needs of
workers to avoid hazards in a particular workplace. We think that many employers, faced with a
severe economic crisis are opting to either eliminate training programs or do the absolute
minimum with respect to providing hazardous materials safety training. Often times,

management’s position is that the workers should feel fortunate to have a job.

The IBT provides hazardous materials training to our members and other workers
through the Safety and Health Department’s Worker Training Program in conjunction with
Teamster Training centers that are located throughout the United States. The target audience for
training provided through this program includes truck drivers in tank haul and freight operations,
dock workers, construction workers, and warehouse workers. We also occasionally train airport
workers, rail workers, and management representatives. The training is funded by training grants
that the IBT receives from the DOT Pipeline and Hazardous Materials Safety Administration
(PHMSA), National Institute of Environmental Health Sciences (NIEHS), and from cent-per-
hour contributions that are obtained through collective bargaining with employers that are

signatory to joint labor — management training trusts.

The DOT PHMSA awarded the IBT $750,000 to conduct a Hazardous Materials
Instructar Training (train-the-trainer) program for hazardous materials employees. This training
is conducted by IBT Master Trainers (Mentors) who were familiarized with the program’s goals
and objectives, curricula, and administrative procedures prior to commencing the train-the-

e
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trainer sessions. To successfully complete the train-the-trainer course, aspiring trainers must
complete a pre-requisite 8-hour course to familiarize the participants with the hazardous
materials regulations and requirements, The trainers must then successfully complete a 48-hour
Train-the-Trainer course that is classroom based and subsequently teach at least one 8-hour basic
course while being monitored and evaluated by Mentors and IBT Worker Training Program
staff. The target audience for the 8-hour basic course is typically rank-and-file co-workers of the
new instructor, supervisors, or other management personnel, and the course is normally held at
either a local union hall or at a site provided by a hazardous materials employer. For the current
grant year that commenced on October 1, 2010, the DOT HMIT program trained 21 trainers, 60
rank-and-file hazardous materials employees; and 28 instructors from the previous grant year
have received refresher training. It should be noted that the rank-and-file employees who receive
training in the program will do so as students of the new instructors who are completing their

practical training prior to becoming a fully certified instructor.

The response that the program has received from the new instructors and from employers
who have either participated in the program or allowed their hourly hazmat employees to be
trained in the program has been very positive. Individuals who received training through our
program report the following:

e Secured a job that involved workplace safety and health

o Had their job responsibilities increase as a result of receiving the training
* Joined a workplace safety and health committee

* Answered questions that co-workers had relative to hazardous materials
¢ Responded to hazardous materials releases

e Helped to prevent a workplace accident
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Based on our experience providing this training, the program is successful in that it
provides workers with additional safety and health knowledge, and it adds value in the
workplace as trained workers have greater safety and health awareness and can consequently,

work more safely.

The NIEHS funded program is primarily focused on training workers who are responsible
for remediating hazardous waste sites, transporting hazardous waste and hazardous materials to
disposal sites, and responding to emergency releases of hazardous materials. This program
includes a 4-hour hazardous materials transportation course that is conducted as a module in a
comprehensive 40-hour course that complies with the Atraining requirements for the OSHA
HAZWOPER Standard and DOT hazardous materials regulations and an 8-hour safety and
security course for drivers who transport hazardous materials and other products to and from
ports. During the current grant year that commenced on September 1, 2010, the program trained
115 workers in the 4-hour awareness level course and 207 workers in the 8-hour safety and

security course.

The Teamsters Union provides Operations level training for emergency responders. Our
training course is 16 hours rather than the 8 hours required by regulation. The primary training
audience for this course includes hospital staff (nurses, house-keepers, drivers, physicians); fire
fighters; police officers; and public health officers. Workers in these professions are likely to
encounter hazardous materials releases or will provide care to individuals who were exposed to

hazardous materials and may have contamination on their bodies or clothing. The IBT Worker
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Training Safety Program also provided 552 workers with forklift safety training and 370 workers

with training on load securement (blocking and bracing).

OSHA Jurisdiction

The IBT is aware of previous industry efforts to eliminate OSHA authority to protect
workers who load, unload, and handle hazardous materials as part of their job responsibilities.
This is an extremely critical issue for the Union as we recommend that any such attempts by
industry during this reauthorization process be rejected. OSHA is clearly best suited to protect

the health and safety of workers who perform the previously mentioned work activities.

It should be noted that in 1994, Yellow Freight Systems (now Yellow-Roadway), our
largest LTL carrier, which employed up to 40,000 Teamster members before the economic
downturn, was involved in a case that went to the Occupational Safety and Health Review
Commission regarding hazardous materials related citations, that OSHA issued to the carrier. In
that case, OSHA concluded that the carrier did not comply with the standards concerning
emergency response procedures for emergency releases of hazardous materials, including those
related to providing personal protective equipment and training to employees who were involved
in the response to such incidents. The carrier argued that OSHA did not have jurisdiction due to
4(b)(1) provisions pursuant to the Occupational Safety and Health Act of 1970, concerning
preemption. However, the Commission ruled that OSHA did, in fact, have the authority to

enforce its regulations and standards to regulate safety and health in the trucking industry.

This decision provided the Union with leverage and the carrier with the impetus to
incorporate comprehensive language into the National Master Freight Agreement (NMFA), and
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other carriers that were signatory to the agreement concurred. Consequently, the IBT and the
carriers that are signatory to the NMFA are bound by both regulatory requirements and
contractual requirements to comply with the safety and health provisions regarding hazardous

materials, as promulgated by both OSHA and the Department of Transportation.

A similar situation occurred involving our members who are employed at United Parcel
Service (UPS). There were several incidents involving drivers and package handlers who
encountered unlabeled or improperly labeled packages containing hazardous materials ana
consequently experienced serious injuries. Although the quantities of hazardous materials being
transported through the UPS system did not require placarding per DOT regulations, there was
sufficient materials present to cause injuries to workers and in some instances, evacuation of
work areas and facilities. OSHA cited the company for failure to comply with the hazardous
materials handling and spill response requirements. The parties were able to resolve the citations
by signing a settlement agreement that required UPS to implement a comprehensive hazardous
materials handling and hazardous materials spill response procedures in their facilities. Again,
the IBT worked with the employer to incorporate provisions within the settlement agreement into
the National Master UPS Agreement that currently covers approximately 240,000 members.
This language, in addition to rules enforced by OSHA, provides our members with needed

protection during their hazardous materials loading, unloading, and transporting activities.

Last year, OSHA cited one of our employers for failure to provide training and personal
protective equipment to transportation workers who were involved in the handling and shipping
of packages that contained mercury. During the transport process, packages were damaged and
mercury spilled in the facility. Although OSHA determined that the hazardous materials workers
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involved experienced minimal exposures, and likely had no adverse health consequences, the
incident could have been much worse and resulted in injuries or occupational illnesses to those
exposed workers. Consequently, OSHA penalized the carrier for failure to comply with

applicable rules governing training, personal protective equipment, and spill response.

Therefore, based on our experience working with OSHA concerning hazardous materials
related issues, the agency has the experience, commitment, and track record to effectively protect
transportation workers who are involved in the movement of hazardous materials. We would
unequivocally recommend to the Subcommittee that OSHA retain its jurisdiction to protect these

workers, our members,

Lithium Batteries

There is much concern about the hazards associated with transporting lithium batteries on
aircraft. In 2005, the Department of Transportation promulgated a rule that prohibits the bulk
shipment of lithium batteries in the cargo hold of passenger aircraft. The National
Transportation Safety Board, in 2007 and 2008, issued a total of eight safety recommendations
subsequent to a hazardous materials incident involving a cargo aircraft that was transporting bulk
lithium batteries. The IBT agreed with the NTSB recommendations to address the dangers
associated with the transport of lithium cells and batteries in aircraft. The Teamsters Union
currently represents 2550 air cargo pilots at 15 different cargo airlines throughout the United
States and is particularly concerned about the stowage of lithium cellé and batteries aboard
aircraft.  Limiting stowage to crew-accessible locations is essential to protecting the
crewmembers from certain disaster should a fire occur onboard the aircraft. With no way to
access an area where an explosion and/or fire could erupt, and no certainty that the crew could
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land the airplane quickly, we think it is absolutely necessary that short of a fire suppression
system or storage in fire resistant containers, lithium batteries be stored in crew-accessible
locations. It is equally important to establish load limits on board the aircraft. The proper
identification, labeling and packaging requirements for lithium cells and batteries are also very
important in protecting transportation workers, airline crews and the traveling public from these

potential dangers.

We would also like to take this opportunity to advise the Subcommittee that we do not
support the amendment to the Federal Aviation Authorization bill that essentially prohibits the
Federal Aviation Administration (FAA) from promulgating or enforcing regulations regarding
transportation of lithium batteries by aircraft, if the regulation(s) are more stringent than the
International Civil Aviation Organization (ICAO) standards. The IBT believes that the current
regulations that are more stringent than ICAO standards should be retained and enforced. It
should be noted that there is a proposed regulation that is currently under review at the Office of
Management and Budget (OMB) concerning the air transport of lithium batteries that is more
stringent than the ICAO standards. The IBT supports this proposed rule. We believe that this
regulation is necessary to ensure the protection of airline workers from recognized and
documented hazards associated with transporting lithium batteries. Therefore, there should be no

obstructions to promulgating and enforcing these rules.

Spécial Permits

The Teamsters Union has always been concerned about the issuance of special permits,
especially relating to the transport of hazardous materials. In many cases, special permits are
routinely renewed or modified without adequate review. In some cases, these permits have been
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granted to umbrella groups for an entire specialized industry (party status), without examination
of specific carriers involved. It is only common sense that the safety history of a carrier should
be examined and a determination made that there is not a history of accidents or incidents that
would preclude the carrier from initially receiving a permit or obtaining a renewal or
modification. For these reasons, we strongly support the recommendations made by the
Department of Transportation’s Office of Inspector General conceming revisions to the

permitting process.

The IBT commends this Committee’s concern about the safety and security of the
travelling public and hazardous materials workers. As the amount of hazardous materials being
transported in our Nation’s transportation supply chain increases, so does the risk to our safety
and security. Enhancing the federal hazardous materials laws and reauthorizing the DOT’s
Hazardous Materials Safety Program are important steps that this Congress can take to protect
hazardous materials workers, the general public, and the environment. We look forward to
working with you on this important endeavor, and T am pleased to answer any questions you may

have.
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Mz, Chairman and members of the Committee,

My name is Sandra Chapman. I am the Director of Transportation — Corporate Regulatory
Affairs for The Sherwin Williams Company. The Sherwin Williams Company was founded in
1866 and is the largest producer of paints and coatings products in the United States. [ am also
the Chair of the American Coatings Association’s Transportation and Distribution Committee.
ACA’s Transportation and Distribution Commiittee actively participates and has “NGO” status at
the United Nations Subcommittee of Experts on the Transport of Dangerous Goods under the
umbrella of our international trade association, the International Paint and Printing Ink Council
(IPPIC).

The American Coatings Association (ACA) is a voluntary, nonprofit trade association for the
coatings industry, which includes paint, coatings of all types, and adhesives. In addition, we

represent the raw materials suppliers, distributors, and technical professionals who serve the

coatings industry.

Overall, the paint and coatings industry is comprised of approximately 900 manufacturing
facilities in the United States which collectively produce more than one billion gallons annually.
In 2007, the paint and coatings industry employed almost 350,000 people in this country in over
55,000 different establishments coast to coast, including Alaska and Hawaii. Because the paint
industry is largely a “domestic industry” -- meaning that our industry continues to conduct all
primary manufacturing inside the United States, we use all transportation modes to distribute
products throughout the nation. Although the bulk of the industry’s products are shipped by
motor and rail vehicles.

Paint, coating, and adhesive products consist of a wide range of products, including Class 2
aerosols, Class 3 Flammables, Class 8 Corrosives and Class 9 Environmentally Hazardous.
While certain coatings products are regulated hazardous products, a significant portion of these
products are not regulated because they do not meet the criteria for dangerous goods
classification -~ yet they look the same and are filled into containers that look almost identical
to the containers for flammable, corrosive or environmentally hazardous paint.

I would like to address two issues for the Committee: the enhanced enforcement authority of the

agency, recently published in a final rule; and the authority of PHMSA in the international arena
which establish the standards and requirements for the transport of dangerous goods.

1500 RHODE ISLAND AVENUE N.W, ¢ WASHINGTON, DC 20005 * T 202.462.6272 * F 202.462.8549 * www.paint.org



138

International Representation

In the international arena, there are several bodies that establish the standards and requirements
for the transport of dangerous goods. This includes the United Nations Subcommittee of Experts
on the Transport of Dangerous Goods, the International Maritime Organization, the International
Civil Aeronautics Administration and several other organizations that work to ensure
international hazmat safety and facilitate commerce through harmonization of hazmat regulations
and standards.

PHMSA’s work in these international forum over the years has been outstanding and has
provided the United States a leadership role in establishing these standards. As recently as two
years ago, a PHMSA principal was the Chair of the UN Subcommittee of Experts and even last
year, PHMSA’s International Standards Coordinator stepped up to serve in the Vice Chair
capacity when the Chair became unavailable to complete his term. The UN Subcommittee of
Experts is a multi-modal organization where deliberations and decisions made will have
significant repercussions throughout the hazardous materials transportation industry in the
highway, rail, vessel and air modes. Likewise, PHMSA is a multi-modal agency that has broad
authority to oversee and coordinate the requirements for all modes. This broad, multi-modal
vision is essential to the UN work and PHMSA must authorized and permitted to continue to
serve in this capacity in the international arena.

Since 1967, the Secretary of Transportation has delegated the responsibility to lead and
coordinate DOT’s activities in these international forums to PHMSA. Recently, this delegation
has been altered and it is no longer clear that PHMSA is the lead agency for this work. Indeed,
in the most recent reorganization of the Office of Hazardous Materials, the International
Standards Division appears to have been minimized as it has shrunk in staff resources and the
current ISC is also serving as an Acting Director for another office within PHMSA. This
situation is unacceptable and Congress should send a strong message fo PHMSA. that this work is
paramount to the safety of transporting dangerous goods and by specifying that PHMSA should
be the lead agency for this important work.

Enhanced Enforcement Authority

As a shipper, my industry understands that PHMSA is an enforcement agency and that its role is
to ensure that shippers, carriers and others are complying with the hazardous materials
regulations. In fact, we count on PHMSA to their job aggressively so that hazardous materials
coming into our facilities are packaged, marked and labeled appropriately and we strive to do the
same with finished goods that we send out of our facilities to distribution centers and retail
stores. There is no doubt that PHMSA needs the tools to enforce the HMR aggressively but
these enforcement tools must provide necessary protections predicated on safety and
accountability.

PHMSA’s partner in hazardous materials safety and enforcement are the state agencies and we
highly recommend that DOT work closely with state enforcement personnel to provide
consistent training on hazmat enforcement. Safety demands uniformity in the regulatory
requirements and businesses must have uniformity in enforcement standards and procedures in
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order to operate efficiently. In addition, in order to track more closely the transportation
statistics for dangerous goods, we ask that Congress direct DOT to issue a report on hazardous
materials shipments, deliveries, and movements on a periodic basis.

Historically, PHMSA’s enforcement teams have had the authority to open and inspect a package
under very limited circumstances. Following the VahdJet tragedy in 1996, amendments
providing enhanced enforcement authority to the federal hazmat law were adopted to address the
serious concern of “undeclared” hazardous materials -~ materials that meet the hazardous
criteria but are not packaged, marked and labeled accordingly and consequently it is unknown to
the carrier that they are hazardous. However, in a very recent final rulemaking, PHMSA has
interpreted this amendment language very broadly and is applying the enhanced authority to
open and inspect packages to more than just those packages that are “undeclared”. PHMSA
intends to apply this authority to packages that are declared but may be in non-compliance with
some aspects of the regulations. “Open and inspect” authority should be applied as Congress
intended -- to undeclared packages. Applying this authority more broadly is dangerous to
inspectors, carriers and members of the general public who may in the vicinity.

Congress also must consider the broader safety and accountability concerns in this situation --
package opening activity should only take place “at a properly equipped facility designated by
the Secretary for this purpose™ in order to protect public health and safety. In addition, there
should be notification to the shipper and offeror that a package is being removed from
transportation for inspection and testing. There is no need to inform the package manufacturer.
We urge Congress to include consider the impact to the shipper, carrier and consignee when a
package is removed from transportation for inspection. Under a worst-case scenario, who is
liable for an unintended release? This is a difficult situation and we ask Congress to include
indemnification language intended to indemnify and hold harmiess persons who are injured,
including economic injury, by a release from a package that is opened or otherwise handled
under this section.

With these additional safety and accountability norms, we believe that PHMSA will have the
appropriate tools to aggressively enforce the HMR.

Mr. Chairman, we have provided specific language for your consideration and are happy to
answer any questions at the appropriate time. Thank you very much for this opportunity to
address the Committee.
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Thank you, Chairman Shuster and Ranking Member Brown; I appreciate the opportunity to
appear before this Subcommittee. My name is Paul Derig, and [ am here to testify on behalf of
the Agricultural Retailers Association (ARA), a trade association which represents America’s
agricultural retailers and distributors of crop inputs, equipment and services. ARA members are
scattered throughout all 50 states and range in size from small family-held businesses or farmer
cooperatives to large companies with multiple outlets.

[ am the Environmental, Safety and Health Manager for the J.R. Simplot Company. [am
directly responsible for the regulatory support and oversight of regulatory programs for the J.R.
Simplot AgriBusiness Retail operations, including transportation, Over the past 30 years, | have
been involved with many aspects of hazardous materials handling and transportation, both
through industry experience and as a public responder. | served as a firefighter and member of
the State of Oregon Regional Hazardous Materials Response team, State and National Fire
Academy Instructor, and as a Departmental and Regional Training Officer for the public sector.
In my Simplot career, { also work with hazardous materials, including leading Hazardous Waste
Operations and Emergency Response Standard (HAZWOPER). Because of the dual roles that |
have been able to play, I understand the importance of hazardous materials safety in the public
and private sectors.

The J.R. Simplot Company is headquartered in Boise, Idaho and is one of the largest privately
held firms in the country. In more than 70 years, the company has grown into a global food and
agribusiness conglomerate with products that are sold in every state and many foreign countries.
Simplot’s AgriBusiness Group includes phosphate mining and fertilizer manufacturing
operations. Simplot Agribusiness also has a retail farm supply distribution system, Simplot
Grower Solutions, and Simplot Partners, comprised of over 100 facilities in 16 western states
that provide products, technical and field services to local farmers, horticulturists and
landscapers. This hearing is important to the company as the ability to safely and efficiently
transport crop input products during planting season is vital to our industry and food production.

I would like to explain the important role that agricultural retailers play in feeding the world.
Agricultural retailers provide farmers with crop input products like seed, fertilizer, crop
protection products and equipment. Agricultural retailers also provide their farmer customers
with crop consulting and custom application services. Agricultural retailers can perform soil
sampling so that the right kind and amount of fertilizer is applied in the right place; thus,
preventing leaching. Also, agricultural retailers perform approximately 45 percent of crop
pesticide application. Agricultural retailers are trained and certified to perform these activities.

Some crop input products like anhydrous ammonia and ammonium nitrate fertilizer and pesticide
fumigants are classified as hazardous materials. It is important for these chemicals to be handled
at the retail facility, as they become significantly less regulated once they are on the farm.

Agricultural retailers primarily rely on trucks to deliver crop input products to the farm.
Retailers usually employ their own drivers and the work is generally seasonal as the business is
busiest during planting and harvest seasons.

ARA plays an important role in educating agricultural retailers and distributors on regulatory
compliance issues. ARA, with the U.S. Department of Transportation (DOT) and state

1
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agribusiness associations, has hosted several workshops on anhydrous ammonia nurse tank
testing. ARA also supported The Fertilizer Institute’s December 2009 petition for rulemaking,
which asked DOT to promulgate rules to require testing of all anhydrous ammonia nurse tanks.

In 1975, Congress established the Hazardous Materials Transportation Act (HMTA), “to
improve the regulatory and enforcement authority of the Secretary of Transportation to protect
the Nation adequately against risks to life and property which are inherent in the transportation
of hazardous materials in commerce.”

We understand that Congress will soon consider legislation to reauthorize the HMTA. ARA
believes that it is essential for the federal government to be principal in hazardous materials
transportation regulation and enforcement. ARA supports this national hazardous material
regulatory program because it ensures safety, security and efficiency by instituting uniform
standards in training, emergency preparedness, transportation equipment and other aspects of
hazardous materials transportation are consistent.

ARA is concerned about the administration of several portions of the HMTA- 1) the Hazardous
Materials Safety Permit (HMSP) program, 2) federal DOT preemptive authority of state laws and
enforcement and 3) state hazardous materials registration and permitting programs.

Hazardous Materials Safety Permit Program

I would like to share an example from my experience at Simplot. In January 2010, my company
was unexpectedly faced with the dilemma of losing the ability to move certain products from our
facilities to the local farms because our HMSP renewal was denied based on ineligibility. In
other words, Simplot was in the top 30 percent of the national average for Out of Service (OOS)
violations in the most current permitting cycle. This determination was derived from a total of
28 hazardous materials inspections with eight OOS inspections (28.57 percent OOS), which is
much higher than the 4.76 percent needed in that permitting cycle to qualify for the HMSP.

None of the inspections that affected our permit were on drivers or equipment that transport the
two products for which we are required to maintain the HMSP. These two products are seasonal
and account for $12.5 million of annual revenue in my company.

After a lengthy review of the violations, I discovered that half of the OOS inspections were
performed by the Minnesota Department of Agriculture on anhydrous ammonia nurse tanks that
were not currently in use by Simplot.

The Minnesota Department of Transportation referred to a Minnesota Department of
Transportation rule that a cargo tank with more than 10 percent pressure is deemed to be in
service. Thus, the Minnesota Department of Transportation was essentially using the Minnesota
Department of Agriculture authority to incorrectly enforce state standards as if they were federal
rules. Simplot has facilities in 16 states with farmer customers located beyond. Simplot’s ability
to move product in the entire Western part of the US was threatened by a unique state law, which
was enforced by the state’s department of agriculture.

After a long and arduous process of disputing the violations with the state and the federal
authorities, 14 (50 percent) of the inspections were overturned and the OOS violations were
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removed from the system. This left Simplot with only 14 inspections for the year, with only one
0O0S violation (7.14 percent OOS), which is still not good enough to qualify for the HMSP. It is
distressing that one QOS inspection in a year will prohibit approval for the HMSP when the
target level moves every permitting cycle and there are barely enough inspections to be
statistically valid.

First, I would like to talk about the HMSP. Since its inception in 2005, the HMSP (authorized
by 49 CFR §5109) has been fraught with complaints and poor management. Program data is
missing. Still records show that there have been thousands of denials, the vast majority of which
are administrative because DOT databases are not linked. Every two years, carriers must renew
their HMSP permits. The eligibility criteria float each permitting cycle, so that the bottom 30
percent in each category (OOS, crash rate, hazmat) are disqualified for permit renewal. This
results in greater than 50 percent of applicants being deemed ineligible for the HMSP.

In Simplot’s case, the only violations that the company had were in the OOS category, causing
the company to be ineligible for HMSP renewal. The three categories should be aggregated in
calculating the eligibility instead of using statistically meaningless information to disqualify
carriers from receiving the permit.

Also, the safety level should not float from permitting cycle to permitting cycle. What is
determined to be a safe level of compliance in one year should not change two years later.

Furthermore, the system is biased against carriers like agricultural retailers that operate in rural
areas. Carriers in rural areas receive far fewer inspections than carriers operating on federal
highways in busy areas. In each two-year permitting cycle, DOT does not count the first year of
data toward calculating the company’s eligibility, so in our case, it was statistically impossible to
overcome even one violation.

Unpreventable crashes should not be factored into the carrier’s crash rate. If an accident is
caused by another’s negligence, then the company seeking the HMSP should not be penalized.

We ask that Congress conduct oversight of this program, eliminate the 30 percent floating
disqualifier, aggregate the disqualifying categories and consider driver preventability when
calculating crash rates.

Federal Preemption of State / Local Regulations & Enforcement

Next, [ would like to further explain the importance of US DOT federally preempting state and
local regulations that impose an unreasonable burden on commerce (49 CFR §5125). The safe
and secure transportation of hazardous materials is best achieved through uniform regulatory
requirements.

In the previous example, Simplot was cited by a state enforcement official on a state regulation
that had federal regulatory consequences that reached far beyond Minnesota. Although a number
of the inspections were eventually overturned and removed from the record, it took a great deal
of time and uncertainty regarding the company’s federal eligibility. Even though the Federal
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Motor Carrier Safety Administration (FMCSA) agreed that the violations were not properly
issued, the state seemed to have the final say. For business to move forward, it is very important
to have consistency in the rules.

Thus, we suggest that Congress strengthen DOT’s preemptive authority in the following ways:

o DOT would be authorized to preempt state/local regulations that impose an unreasonable
burden on commerce. Currently, DOT refuses to apply this standard and leaves this
analysis to the courts.

¢ Verbal incident reporting requirements should be federally preempted. Currently,
state/local written incident reporting requirements are preempted if they are different than
DOT’s written incident reports; however, states have been free to impose unique verbal
incident reporting requirements. Persons that operate in multiple jurisdictions have
difficulty recognizing whether a particular locality has a specific immediate verbal
hazmat incident reporting requirement.

*  The 2005 HMTA amendments removed all preemptive limitations to state enforcement
authority. This creates a loophole through which states could use enforcement authority
to impose inconsistent requirements on the regulated community. This limitation on the
preemptive effect of the law should be deleted.

State Registration Programs

Lastly, I would like to talk about state registration programs (49 CFR §5119 and §5125). States
have been free to institute their own hazardous materials registration programs, resulting in
varying registration requirements from state to state. More than 15 years have been spent trying
to implement the Alliance for Uniform Hazmat Procedures for state hazardous materials
registration and permitting as a compromise to eliminate the administrative burden and
duplication from having separate state hazardous materials transportation permits.

To date, only six states participate in the program and the burden on motor carriers that operate
in myltiple states is significant. At the same time the incremental safety benefit is questionable,
especially in light of the Pipeline and Hazardous Material Safety Administration’s (PHMSA)
federal registration requirements and the ability of states to inspect hazardous materials carriers
at roadside.

Simplot has operations in two of the test states that have participated in the Uniform Program;
Minnesota no longer participates in the Alliance. Since the inception of this test program, we
have not seen any type of safety review in our operations. Simplot also has operations in other
states requiring state registration and are not a member of the Alliance. These state registration
schemes seem to be a redundant system that has increased paperwork and cost with no added
value. These state registration programs simply enable participating states to raise revenue from
interstate motor carriers that are based outside of the jurisdiction of these states.

Congress should preempt all of these burdensome hazardous materials state registration
programs that are ineffectual to safety and security concerns. If Congress is unwilling to

4
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preempt these state registration programs, Congress should consider making membership to the
Alliance for Uniform Hazmat Procedures necessary for state hazardous materials registration
programs.

Conclusion

In summary, ARA asks Congress to implement improvements to the HMSP program so that the
uncertainty and biases are eliminated, strengthen DOT’s preemptive authority on state and local
regulations that impose a burden on commerce and eliminate the Uniform Program and other
state registration programs that amount to a costly and inconsistent paperwork exercise.

We look forward to working with the Committee, Congress and DOT to further improve the
HMTA so that agricultural retailers and distributors are able to continue safely and securely
transporting these important crop inputs.
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Introduction

Chairman Shuster, Ranking Member Brown, and distinguished Members of the
Committee, on behalf of Secretary of Transportation Ray Lalood, 1 appreciate the opportunity
to discuss the progress the Pipeline and Hazardous Materials Safety Administration (PHMSA) is
making with addressing current safety issues in the hazardous materials safety program.

With more than $1.4 trillion in hazardous materials shipments each year across the
United States by air, rail, highway, and water totaling 2.2 billion tons', PHMSA is the agency
responsible for overseeing a hazardous materials safety program that minimizes the risks to life
and property inherent in commercial transportation. PHMSA shares enforcement of the
Hazardous Materials Regulations with its modal partners, the Federal Aviation Administration
(FAA), the Federal Motor Carrier Safety Administration (FMCSA), the Federal Railroad
Administration (FRA) and the U.S. Coast Guard (USCG).

1. OQOverview

Mr. Chairman, we have made groundbreaking progress over the past year in the
hazardous materials program. Beginning in September 2009, a major re-organization was
initiated and fully implemented in 2010 to improve program oversight, efficiency, and safety
initiatives. We also undertook an extensive recruitment campaign, filling 90 percent of all
vacancies.

As aresult of our actions, we had a banner year in fiscal year 2010, with the lowest
number of hazardous materials incidents (hazmat) in recorded history as indicated in Figure 1
below.

! 2007 Commaodity Flow Survey, Research and innovative Technology Administration, Bureou of Transpartation Statistics.
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. 2
Figure 1
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In March 2011, we published a brief report, which for the first time identifed the top 10
hazardous materials and other transportation commodities causing casualties and the top 10
failure modes based on the previous five years of incident data.

Top 10 Commodities 2005-09 Ranked by Weighted High-Impact Casualities
{High Impact Casualties = Fatalities + [Major Injuries or Hospitalizations * V51 weight])

|

! High- |
Fatalities Majorinjuries‘ Incidents {

impact
Casualties
{Weighted)

Rank Commodity Name

* The formula shows how the number of incidents with death or major injury (Y] varies over time {X), with X measured In the rumber of
years from the storting point {1988 is the 1st year, 1989 is the 2nd year, eic.). The regression shows the long term trend is dowaward ot
the rote of 1.3 percent (0.013X] per yeor.

*VSL = Value of a Statistical Life.

[PE)
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Top 10 Failure Modes {across all Transportation Ph ) Ranked by Weighted High Impact Casualties
(High Impact Casualties = Fatalities + [Major Injuries or Hospitalizations * VSiLweight]}

| ] T Y
| 1 | % Incidents Primary
| | High- Transportation |
| ! ; impact Casualtres Major with | Phase(s} {with !
Rank Failure Mode | . R Fatalities L Fatalities .
. | Casualtie i {L g H i Injurles corresponding
or Major N
{Weighted} | weighted
Injuries ] N
casuaities)

. Enroute- 25.1%

Enroute - 2.19
i Temporary
Human Error . Storage ~4.38
Unloading - 3.44
Loading - .38

Enroute~9.31

Fire, Temperature, | Enroute - 2.31
or Heat ) Unioading - .19

inadequate/
mproper
Preparation for
Transpm’tation6

Enroute - 1.13
foading - .19
Unloading - .19

This report outlines the various risks in the hazmat transportation system that caused
fatalities and major injuries. This effort is part of a series of steps that are designed to allow
PHMSA to better identify areas of concern, to target hazmat risks for further attention, and to
develop data-driven regulatory and compliance strategies. A quick sample of some key findings
from this report includes the following:

* This failure mode is an aggregate of five failure modes: 1) Broken Component or Device; 2} Loose Closure, Component or Device; 3}
Defective Component or Device; 4) Missing Component or Device; and 5) Misaligned jal, C or Device. The values
provided have been adjusted to assure that there is no double counting os o result of this aggregation.

® A previous version of this table included “Dropped” as #7 due to misrecorded data; it will hereforth be removed.

& This faiture mode is an aggregate of two foilure modes: 1) Improper Preparation for Transportation; and 2) Inadequate Preparation for
Transportation. The values provided have been adjusted to assure that there is no double counting as a result of this aggregation.

4
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¢ Some hazardous materials had higher consequences due to their more frequent level of
transport providing for greater exposure, such as gasoline and diesel fuel;

o The majority of the deaths and injuries arising from hazmat transportation were linked to
a relatively small sub-set of all hazardous materials;

o In other cases it was the sheer volatility or danger of the substance that lead to significant
consequences;

» The majority of the hazmat fatalities and injuries during the last five years occurred
during highway or rail transport; and

o Highway rollovers and derailment while in transit were the two principal failure causes
recorded.

.  Accomplishments

In the past year, we have addressed 12 of the 22 National Transportation Safety Board’s
(NTSB) recommendations. These initiatives for improving the safe transportation of hazardous
materials, include lithium batteries aboard aircraft, cargo tank motor vehicle wetlines, and
loading and unloading of hazardous materials.

We recently began to take a closer look at the Hazardous Materials Emergency
Preparedness (HMEP) Grants program to ensure that the funds allocated to States, territories and
Native American Tribes are being accounted for and used for their intended purpose.

Since the last hearing inApril 2010, PHMSA has more than doubled its rulemaking
output activities by publishing 33 separate Federal Register publications.

PHMSA has also been very active in incorporating 45 Special Permits into the Hazardous
Material Regulations. The conversion of these 45 Special Permits has provided the appropriate
regulatory relief to hundreds of permit holders.

Also, in 2010, and through employment of non-compliance strategies, PHMSA has
completed a major Systems Integrity Safety Program agreement with one of the largest retail
operations in the world. This effort alone affected numerous battery, pharmaceutical, and
transportation industries, comprised of more than 50,000 operators and 1.4 million employees.
The completion of this agreement resulted in a 90-percent compliance rate improvement in all of
these industries.

Finally, I am pleased to inform you that PHMSA has successfully closed all outstanding
Office of the Inspector General audit recommendations with respect to its Special Permits and
Approvals Program, and has made great progress in eliminating previous significant backlog in
those programs.

A. Hazardous Materials Special Permit and Approval Application Processing

Mr. Chairman, I would like to share with you several further accomplishments made over
the past year that deserve notice.
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[ would like to start with our progress with the special permits and approval programs. As
background, our regulations are performance-oriented in a way that provides the industry with
ample flexibility in meeting our safety standards. Not every transportation situation can be
anticipated or timely incorporated into the regulations; therefore the hazardous materials statute
(49 U.8.C. ch.51) gives PHMSA the authority to issue special permits, allowing for the safe
transport of such items. These special permits may be issued only if they provide an equivalent
level of safety or overriding public interest that does not compromise safety.

Our regulations also require that we provide written authorization or “approval” for the
classification of certain materials or the performance of certain hazardous materials
transportation functions. For example, PHMSA issues approvals covering the classification and
transportation of explosives, certain lithium batteries, fuel cells, chemical oxygen generators, and
radioactive materials. In addition, PHMSA issues approvals authorizing companies to
manufacture certain types of packaging, such as cylinders, and to perform the tests and
inspections required to ensure that the packaging may continue to be used safely for transporting
hazardous materials. PHMSA also issues competent authority approvals for the transportation of
select hazardous materials in accordance with international transportation standards and
regulations.

Given the criticality of these programs to the industry, I am happy to share with you some
of our recent accomplishments. PHMSA has:

¢ Eliminated all backlogs in the fireworks and explosive approvals despite the marked
growth in the number of applications received. For example, in 2010, we received close
to four times as many fireworks applications as we had the year before. And in 2011, we
are on pace to receive more than double last year’s number of applications;

o Implemented and nearly completed a recovery plan to ensure all safety equivalency
documentation is in place prior to the issuance of any new special permits or renewal of
existing special permits, as required by our regulations;

* Developed and published standard operating procedures for all our approvals and special
permits business processes;

e Published safety fitness procedures and held a public meeting to solicit further industry
input on such processes;

¢ Audited all of our independent Explosive Test Laboratories, and implemented new
procedures for qualifying such laboratories;

o Introduced for the first time an on-line application capability to better streamline
processes and to help industry applicants; and

 Discontinued issuing special permits to Trade Associations and implemented plans to
eliminate all Association permits.

The following chart highlights the significant increase in the number of special permits
applications received and processed.
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For fireworks, PHMSA saw a significant increase in the number of applications received
in 2010 versus 2009, as shown in the following chart. A large percentage of fireworks
applications are from foreign manufacturers. In order to improve the quality of applications we
have further expanded our international relationships. For example, in August 2010, PHMSA
safety investigators visited China to help better train fireworks professionals and Chinese
Government officials on U.S. and International requirements to ensure better transportation
safety. The same chart also shows that in 2010, PHMSA processed nearly 10 times the number
of applications compared to 2009,
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As to explosive applications, PHMSA received and processed nearly twice as many

applications in 2010 as 2009,
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B. Field Operations Update

To ensure that all the requirements of special permits and approvals issued are followed,
and all related hazardous materials movements are safe, PHMSA employs a number of
enforcement and compliance strategies, including frequent ficld inspections. Keeping hazardous
materials contained in approved packages is often the most basic safety management practice,
PHMSA understands that low-probability hazardous materials accidents can lead to high
consequence incidents, so we leverage our staff of 57 fully trained hazardous materials
enforcement professionals. Our field inspectors are technical experts in multimodal packaging,
special permits, approvals, explosives, radioactive materials, cylinders, shippers, and
transporiers.

PHMSA utilizes several tools to maximize the outcomes of its resources and activities.
We leverage our resources by conducting joint activities with other Federal, State, and local law
enforcement personnel. In 2010, we conducted 13 Multi-Agency Strike Force Operations that
brought a number of regulatory and law enforcement agencies together from across the United
States to include the first-ever international operation with Interpol. These efforts focused on
risked-based inspections of containerized and portable tank cargoes, and risks posed by trucks,
trailers, and chassis that may have not been fully in compliance with safe andards. The joint
offorts last year resulted in the safety inspection of 3,753 hazardous materials contain

o
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Over the past year, PHMSA conducted over 2,000 inspections of regulated companies
and provided hazardous materials outreach to over 3,500 stakeholders. We hired 12 new
inspectors in FY 2010, which gives PHMSA the potential to increase our productivity by 20
percent. )

11l. PHMSA’s Regulatory Program Is Addressing Several Lorng Term Safety Issues

In terms of our progress in regulatory action, PHMSA published 33 separate Federal
Register publications in the last 12 months to establish new hazardous materials rulemakings that
are in the process of being finalized. Current regulatory priorities include considering and
addressing several open NTSB recommendations related to the transportation of lithium
batteries, wetlines and the loading and unloading of cargo tank motor vehicles; harmonization
efforts for international and domestic regulations; departmental safety and security risks;
regulatory review; and petitions for rulemaking.

A. Lithium Battery Transportation

A final rule related to the transportation of lithium batteries is in the Office of
Management and Budget for review under the procedures of Executive Orders 12866 and 13563.

B. Cargo Tank Truck Wetlines Rulemaking

In January of this year, PHMSA published a Notice of Proposed Rulemaking (NPRM)
that would amend the Hazardous Materials Regulations to prohibit flammable liquids from being
transported in unprotected product piping on existing and newly manufactured cargo tank motor
vehicles.

As outlined in PHMSA’s NPRM, incident analysis and our assessment of the
technologies currently available to remove cargo from product lines after loading demonstrates
that rulemaking to prohibit the transportation of flammable liquids in wetlines may reduce the
safety risks associated with one of the highest risk commodities transported without imposing
undue cost burdens on the regulated community. PHMSA extended the comment period for this
NPRM to April 27, 2011.

C. Loading/Unleading Rulemaking

PHMSA data show that the most dangerous part of cargo tank motor vehicle
transportation occurs when a hazardous material is being transferred by hose or pipe between the
holding facility and the cargo tank. The data also show that human error and equipment failure
cause the greatest number of incidents during loading and unloading operations, sometimes with
fragic consequences.

We have proposed a rule that would require additional training for employees and
establish new safety requirements for motor carriers and facilities that transfer hazardous
materials to and from cargo tank motor vehicles.
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D. Harmonization

Our harmonization efforts include both international and domestic regulations. Uniform
standards and regulations promote compliance with safety regulations. PHMSA is focused on
evaluating standards to promote regulatory consistency where appropriate. Rules related to
harmonization include the following: )

e The Air Packaging Final Rule, a joint effort between PHMSA and FAA, to propose
enhanced packaging requirements. The final rule includes test protocols and secondary
closures to ensure that combination packagings fully account for conditions normally
incident to air transportaion.

o The Combustible Liquids NPRM which considers whether current Hazardous Materials
Regulations requirements applicable to combustible liquids should be revised to
accommodate differences between those regulations and international standards.

E. Departmental Safety and Security Risks Identified by PHMSA, the Regulated
Community, or Others

PHMSA receives feedback from our stakeholders, including State, local, modal, and
other PHMSA Divisions on a daily basis. We focus on comments, requests for change and
concerns to identify areas where HMR are inconsistent or could be improved. Examples of these
rules include:

e The Explosives Safe Havens Final Rule which proposes to strengthen requirements for
the storage of explosives during transportation to provide explosives carriers with safe
parking for high-explosives.

o The Distracted Driving - - Mobile Phones NPRM which would improve health and safety
on the Nation's highways by reducing the prevalence of distracted driving-related
crashes, fatalities, and injuries involving drivers of commercial motor vehicles.

F. Regulatory Review

PHMSA has undertaken an initiative to identify areas where an in-depth regulatory
review could have significant beneficial impacts on the public and industry. This initiative
focuses on reviewing existing requirements, letters of interpretation, special permits,
enforcement actions, approvals, and telephone logs to identify obstacles and take action to
promote hazardous materials safety. Examples of rules related to regulatory review include:

e The Miscellaneous Clarifications Final Rule, which proposes to update the HMR to
account for improved technologies and new ways of doing business. In addition, the rule
will eliminate outdated or obsolete requirements and clarify confusing regulatory
requirements; and

o The Rail Special Permits NPRM which proposes to incorporate a number of special
permits for rail operations into the Hazardous Materials Regulations.

10
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G. Petitions for Rulemaking
In response to petitions from the public, we are also proposing revisions to the
requirements in the Hazardous Materials Regulations to reference the applicable requirements in
the American Society of Mechanical Engineers Boiler and Pressure Vessel Code.

1V. PHMSA’s Hazardous Materials Emergency Preparedness (HMEP) Grants Program

In addition to the regulatory actions we use to improve the safety of the transportation of
hazardous materials, Congress created a HMEP grants program almost 20 years ago. The
program helps States, local governments and Native American Tribes develop, improve, and
implement emergency plans, train fire fighters and other emergency response personnel to
respond to accidents and incidents involving hazardous materjals. In addition, HMEP grants
help recipients determine flow patterns of hazardous materials within a State or between States,
and determine the need within a State for equipment and regional hazardous materials
emergency response teams. More than 2.5 million emergency responders have been trained
using HMEP grants program funds since the program’s inception in 1992.

Over that time, funding increased dramatically recently from an initial award level of
$8.4 million in 1993 to $26.8 million in 2010. We are in the process of tightening our controls
over the larger grant program. Funds are allocated using an established formula to the States,
Native American Tribes, and territories that apply. The formula is based on criteria established
in the Hazardous Materials Regulations. Grantees are reimbursed for programs that meet those
criteria.

Grants Program
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In 2010, PHMSA commissioned an independent audit of our HMEP grants program to
identify gaps and institute improvements. Program gaps that have been identified in the HMEP
program include issues with appropriateness of grant activities and lack of documentation for
reimbursement claims. The preliminary findings have already resulted in improvements to the
program. For example, PHMSA has released a sample application that provide state and
territorial grantees with best practices demonstrating effective planring and training activities for
the upcoming grant cycle.

The audit team is currently conducting on-site reviews of four State grantees and desk or
phone reviews for up to four additional States and territories. In the interim, PHMSA initiated an
Action Plan to address grant program deficiencies already identified. Also, PHMSA is reaching
out to other DOT operating administrations and external Federal granting agencies to share
grants program knowledge and best practices.

In addition to the HMEP Grants Program, there is also the Hazardous Materials Instructor
Training (HMIT) Grants Program, which was created three years ago and is currently funded
with $2.6 million. HMIT grants provide non-profit hazmat employee organizations with the
funding to develop and institute a train-the-trainer curriculum. This fiscal year four unions
applied and are receiving grants.

Conclusion

In summary, DOT and PHMSA are taking positive steps to address its regulatory
priorities by improving the safe transportation of lithium batteries aboard aircrafts, lowering the
risks associated with cargo tank motor vehicle wetlines, decreasing the incidents associated with
loading and unloading operations as well as the proper management of the Special Permits and
Approvals Program.

We are aware of our role as the stewards of public grant funding and are taking a close
look at the HMEP Grants Program to ensure that the funds allocated to States, territories and
Native American Tribes are being accounted for and used for their intended purpose.

We welcome any and all recommendations for making our safety programs more
effective and further ensuring the public’s safety. 1look forward to working with the

Committee as we continue to implement measures to enhance our safety oversight and any
actions related to the reauthorization of DOT’s Hazardous Materials Safety Program.

HH#
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Chairman Shuster, Ranking Member Brown, and Members of the Subcommittee:

Thank you for the opportunity to testify on the reauthorization of the Department
of Transportation’s (DOT) hazardous materials safety program.

My name is Barbara Windsor. I am president and CEO of Hahn Transportation in
New Market, Maryland. Hahn is a specialized regional trucking firm that hauls
petroleum products, biofuels, cement, and other bulk products throughout the Mid-
Atlantic corridor. My family built and grew this business over the past 75 years and
today we operate more than 100 trucks and employ over 150 individuals.

Today, I appear before you representing not just my company, but also the
American Trucking Associations (ATA). ATA is the national trade association of the
trucking industry and I am proud to serve as its Chairman of the Board. Through its
affiliated state trucking associations, affiliated conferences and other organizations, ATA
represents every type and class of motor carrier throughout the United States.

The trucking industry is the backbone of this nation's economy - accounting for
more than 80% of the nation’s freight bill and employing nearly 7 million Americans in
trucking-related jobs. We are an extremely competitive industry comprised largely of
small b}usinesses. Roughly 97% of all interstate motor carriers operate 20 or fewer
trucks.

The trucking industry delivers virtually all of the consumer goods in the United
States and most of the Nation’s essential hazardous materials, such as pharmaceuticals to
the treat the ill, chemicals to purify water, fuel to power our cars and heat our homes,
pesticides and fertilizers for growing crops that feed the world, and military supplies to
protect our troops.” These hazardous materials are necessary to support our quality of life
and their safe and efficient transportation is critical to this Nation’s economic well being.

The safety and security record for the transportation of hazardous materials is
impressive. Each day there are over 800,000 shipments of hazardous materials in the
United States. In terms of product value, tonnage, and number of shipments, trucks move
more hazardous materials than all other transportation modes combined.” In 2009, there
were 273 serious hazardous materials transportation incidents on the nation’s highways, a

! American Trucking Associations, American Trucking Trends 2011 (March 2011).
% See Bureau of Transportation Statistics, 2007 Commadity Flow Survey (January 2011).
? See Federal Motor Carrier Safety Administration, Crashes Involving Trucks Carrying Hazardous

Materials, May 2004, bitp:/www.fincsa.dot.gov/facts-researchiresearch-technology/analysis/fmesa-ri-04-
024.htm.

* See Bureau of Transportation Statistics, 2007 Commadity Flow Survey (January 2011},
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30% decrease from 2000.> The annual number of highway fatalities over the period
declined from 16 to 4.°

While the existing statutory framework and regulations governing hazardous
materials transportation have proven effective, I appear before you today to highlight
specific recommendations to improve the safe transportation of hazardous materials and
reduce unnecessary regulatory burdens.

The remainder of my testimony highlights six key issues for Congress to address
as it considers the reauthorization of the federal hazardous materials transportation law:

Eliminating duplicative and redundant security background checks;
Ensuring equitable enforcement of the hazardous materials regulations;
Reforming hazardous materials incident reporting requirements;
Implementing a single uniform state-based hazardous materials permitting
system; and
e Resolving jurisdictional issues concerning the Occupational Safety and Health
Administration (OSHA) and DOT’s regulation of hazardous materials
handling.
There is also one matter, one that directly affects my business, that we believe does not
warrant new regulations: the transportation of flammable materials in cargo tank
wetlines.

*« » *

I. Redundant Background Checks

Duplicative background checks and redundant credentials have caused a dramatic
reduction in the number of qualified drivers that are available to transport hazardous
materials. Prior to the initiation of the Transportation Security Administration’s (TSA)
background check program in 2005, the Hazardous Materials Endorsement (HME})
served as an endorsement on a driver’s Commercial Drivers License that the driver was
approved to handle hazardous materials. More than 2.7 million drivers held an HME.
Based on TSA data, we estimate the current number of HME holders is closer to 1.5
million. This 41% reduction in qualified drivers is not the result of individuals failing the
background check ~ less than 1% fail the check — but rather is a result of the onerous
process associated with obtaining this credential and the fact that drivers often must
obtain multiple credentials that entail expensive, duplicative background checks.

* See U.S. Department of Transportation, Hazardous Materials Information System
http:/www phmsa dot. gov/staticfiles/PHMS A/DownloadableFiles/Files/ienyr_orig_serions.pdf Note many
“serious incidents” do not involve injuries, as highway closures and certain releases of hazardous materials
are classified as “serious incidents” even though no one is injured.

“ld

7 See Testimony of Asst. Director Justin Oberman, TSA Threat Detection and Credentialing
Office, before the House Subcommittee on Economic Security, Infrastructure Protection, and Cybersecurity
{November 5, 2005).
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Drivers that transport hazardous materials must submit to a fingerprint-based
background check to obtain an HME. This credential costs approximately $100, requires
multiple visits to the licensing agency to complete the process, and takes several weeks to
be issued. Many of these drivers also access port facilities and therefore must also obtain
a Transportation Worker Identification Credential (TWIC) — these drivers receive a
discount if they have already been through an HME check, but still must pay an
additional $105.25 for the second credential.® A small business like mine must pay over
$8,000 just to credential our drivers to transport hazardous materials. That amount is
before the costs of other credentials are added, such as TWIC. ATA estimates that the
cost of obtaining federal credentials for the largest fleets can exceed a quarter-million
dollars. This is a recurring expense, not a one-time investment, since the HME and
TWIC must be renewed every five years.

Moving beyond federal credentialing issues, the city of Doraville, Georgia has
imposed a security background check for individuals that access local petroleum loading
facilities. Under this program, Doraville collects fingerprints, transmits the prints to the
federal government, receives a criminal history report, and then issues a local credential
at a cost of $100. The background check performed is identical to the check performed
by TSA under the HME and TWIC programs. Unfortunately, Doraville has refused to
recognize the HME or the TWIC as an acceptable credential. The ability of states and
municipalities to subject hazardous materials drivers to redundant criminal history
background checks could easily become an unbearable financial burden to hazardous
materials drivers that operate in hundreds of cities throughout the country. The Doraville
credential is a revenue raiser for the City, but provides no additional security.

To address the problem of redundant security background checks for drivers
transporting hazardous materials, we encourage Congress to enact the Safe Truckers Act,
which has three elements.

1. Acknowledging that not all hazardous materials are security sensitive. Paint,
food coloring, and pharmaceuticals are not weapons of mass destruction.
Congress should require the Department of Homeland Security (DHS) to work
with DOT to identify a list of security sensitive hazardous materials that are
truly weaponizable. PHMSA and TSA have already created lists of Security
Sensitive Materials that provide an excellent starting place for these discussions.

2. Requiring individuals that transport security sensitive materials to undergo a
fingerprint-based background check and obtain a TWIC as evidence of their
fitness to transport these hazardous materials of concern and return the HME to
a safety-based license endorsement.

¥ Additional background checks and credentials are required for drivers that access airports,
drivers that deliver freight to Canada and Mexico, and drivers that haul freight for the Department of
Defense. See Exhibit 1 for a chart depicting the various background checks and credentials that should be
harmonized.
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3. Ensuring that the TWIC is the only security credential required for
transportation workers and preempting other state and local background checks
and credentials when applied to drivers transporting hazardous materials.

In the last Congress, the Transportation and Infrastructure Committee and the Committee
on Homeland Security worked together to approve the Safe Truckers Act, and the
legislation was passed by the full House. We hope the legislation can move quickly this
vear. The background check reforms envisioned under the Safe Truckers Act will put
money back in the pockets of America’s truck drivers, conserve scarce government
resources, and maintain the highest standards of security.

IR Equitable Enforcement

The hazardous materials regulations (HMRs) consist of more than 500 pages of
regulatory text. Regulatory requirements vary depending upon the types and quantities of
materials being transported. The complexity of these regulations makes it difficult to
train drivers who are called upon to transport many different types of hazardous
materials. ATA members have implemented robust driver training programs and view
safety and compliance as their primary responsibility. However, primary compliance
with the HMRs rests with the shipper of the materials, who must properly classify the
material, select appropriate packaging, mark and label the package and prepare a
compliant hazardous materials shipping paper. Each of these “pre-transportation”
activities occurs before the carrier arrives to load hazardous materials packages on the
truck. Because most violations of the HMRs are discovered during roadside inspections,
drivers and motor carriers frequently receive citations for violations of the HMRs that
they did not cause and cannot reasonably be expected to discover.

For example, a carrier should not be held responsible for transporting undeclared
hazardous materials, where a shipper neither labels the package nor presents a hazardous
materials shipping paper to the carrier prior to transportation. A driver cannot be
expected to catch shippers that intentionally conceal the transportation of hazardous
materials. Similarly, where a shipper tenders a package of boron trifluoride diethyl
etherate and indicates on the shipping paper that the chemical is corrosive, but fails to
denote that the chemical also has a subsidiary hazard of flammable, it is not realistic to
expect the driver picking up the package to research the chemical and catch the shipper’s
mistake in failing to also list the subsidiary hazard. Yet we estimate that each year motor
carriers are cited for more than 10,000 violations that are caused by shippers before the
carrier begins transportation.g

To address this inequity, Congress should distinguish between functions that are
normally performed by a shipper and functions that are the responsibility of the carrier,
and clarify that a carrier is not responsible for violations that result from pre-
transportation functions performed by another person, unless the carrier has actual

? Source: ATA and CVSA analysis of 2005 Roadside Inspection Hazardous Materials Violations.
See also, Hgp s Seww,af yolpe dot gov Safery Programspliolgton asox Jrpr= RDHIE

L



163

knowledge of the violation. While carriers must remain responsible for the correct
performance of hazardous materials functions under their control (e.g., blocking and
bracing, placarding, segregation of incompatible hazard classes), they should not be held
accountable for pre-transportation functions that are the responsibility of the shipper.
The issuance of violations to carriers for activities that are performed by others does
nothing to address the compliance and safety problems created by the responsible party.
This results in continuing behavior that is not in accordance with the regulations and the
failure to correct unsafe hazardous materials transportation conditions.

1IN Wetlines

Wetlines refer to the product piping underneath cargo tank trucks that transport gasoline
and other flammable liquids. These wetlines are used for both loading and unloading
tank trucks.'” In 1998, following a fatal accident, the National Transportation Safety
Board (NTSB) issued a recommendation to DOT to prohibit the transport of flammable
materials in wetlines to reduce the risk of serious injuries from the release of product in
the event that a car crashes info a tank truck. Since then, wetlines incidents have become
a high profile although very rare event.

In connection with a recently proposed rule on wetlines, PHMSA analyzed ten years of
incident data. According to DOT’s hazardous materials incident database, from 1999 to
2008 there have been 8 incidents that have resulted in a fatality or injury that are
attributable to wetlines releases.'! By contrast, PHMSA estimates that more than
100,000 cargo tank shipments of flamumable liquids occur each day.'? These government
statistics further indicate that the risk of being injured in or killed in a wetlines incident is
approximately 1 in 45,600,000.” In fact, an individual is more likely to be struck by
lightning than be injured in a wetlines incident. Notwithstanding this incredibly low
incident rate, PHMSA has proposed a regulation restricting the transport of flammable
liquids in wetlines.*

This is the third time DOT has considered wetlines restrictions. In 2004, the Research
and Special Programs Administration (RSPA), the predecessor agency to PHMSA,

1 petroleum terminals have indicated that they cannot drain the loading lines at their facilities. As
aresult, product remains in the on-board foading lines from the shipper’s terminal until delivery at the
customer’s facility (e.g., gas station).

176 Federal Register 4847, 4849 (January 27, 2011).

2ys. Pipeliné and Hazardous Materials Safety Administration, Regulatory Assessment and
Regulatory Flexibility Analysis ~ Hacardous Materials: safety Requirements for External Product Piping
on Cargo Tanks Transporting Flammable Liquids, p. 9 (January 2011).

" Using PHMSA’s data, there are approximately 365 million shipments of flammable liguids in
cargo tanks each year and over the ten year study period their have been eight wetlines incidents that have

resulted in injury or a fatality. See documents cited in footnotes 11 and 12, supra.

' See 76 Federal Register 4847 (January 27, 201 1)
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proposed a similar rule to regulate flammable liquids in wetlines. After analyzing the
data from incidents attributable to wetlines and the costs associated with requiring
equipment to evacuate product from wetlines, the agency concluded that the costs of the
proposed regulation exceeded its benefits and properly withdrew the proposed rule.'

Nothing has changed — the hazardous materials incident data reports continue to support
the conclusion that the risk of a wetlines incident is infinitesimally small. The data
underlying the most recent wetlines proposal similarly indicate that its costs exceed its
benefits. In fact, PHMSA itself concluded that the costs of the proposal exceed its
benefits and only after applying a so-called “sensitivity analysis” with unrealistic
assumptions (including that passenger vehicle occupancy of cars involved in wetlines
incidents would increase due to a future increase in carpooling caused by the high price
of fuel) does PHMSA conclude that the benefits of the rule exceed its costs.

ATA and the National Tank Truck Carriers (NTTC) analyzed PHMSA’s summary of the
wetlines incidents and note that the agency significantly overstates the potential benefits
of the rule. Our analysis, which will be included in our formal comments to the agency,
reveals that 17% of the incidents PHMSA believes would be avoided involved
combustible materials that are exempt from PHMSA’s proposal; 26% of the incidents
involved a release of product from the cargo tank itself which would have occurred even
if the wetlines underneath the tank had been purged. Incredibly, one incident involved a
truck equipped with a purging system, raising the question of whether the proposed
technology is 100% effective.

PHMSA’s analysis of the costs underlying the proposed rule contains additional
mistakes. PHMSA has chosen to use the costs of a manual purging system, which is not
yet commercially available, to support its estimates on the costs of the rule. The costs
ignore the downtime of the cargo tank during the retrofit procedure, employee training
costs, loss of productivity as a result purging failure, and time spent waiting for the
purging system to operate. Other costs are underestimated, such as system maintenance
costs of only $3 per year and the lost productivity as a result of the system’s weight.
From an operations standpoint, carrier efficiency would decrease as a result of delays at
loading facilities waiting for wetlines to be purged.

To resolve this high profile issue and close the open NTSB recommendation, we
urge Congress to have the Transportation Research Board of the National Academy of
Sciences quantify the risk and cost of wetlines incidents and hold the PHMSA
rulemaking in abeyance until that analysis is completed.

'* RSPA responded to an NTSB recommendation, proposed a solution to a perceived problem,
accepted comments, analyzed the data, and then properly concluded that the costs of the proposed solution
far exceeded its benefits. See 71 Federal Register 32909 (June 7, 2006).
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Iv. Incident Reporting

The federal regulations establish requirements for carriers to file both written
hazardous materials incident reports and telephonic reports for certain hazardous
materials incidents. ATA supports the federal written incident reporting requirements, as
a means for PHMSA to obtain data upon which to base future regulatory decisions, ATA
also understands the need for immediate notification for certain types of hazardous
materials releases.

Unfortunately, the logistics of navigating multiple immediate federal and local
notification requirements are impracticable and set motor carriers up to fail. While the
federal hazardous materials law preempts state and local written incident reporting
requirements (they can simply obtain the information they require from PHMSA’s
written reports), it does not preempt state and local requirements to provide immediate
telephonic notice.

There are dozens of individual telephonic reporting requirements that vary from
jurisdiction-to-jurisdiction. As a result, drivers have no way of knowing whether a
particular incident triggers a local reporting requirement. For example, following a
recent spill in Louisiana, a motor carrier telephoned 911 and emergency response teams
were dispatched to the scene. Several weeks later, the motor carrier received a large fine
for failure to provide immediate notice of the incident to the appropriate officials. It is
unrealistic to expect a driver to know whether a particular hazardous material incident
triggers a local immediate reporting requirement. Drivers operate in literally thousands
of local jurisdictions and cannot predict when a hazardous materials release will occur or
be expected to know whether a particular release triggers a local reporting requirement
and the contact information of the official to be notified. It should be sufficient for the
carrier to call the national response center, when required, or call 911 to ensure that local
emergency response teams are mobilized. Additional local reporting requirements should
be preempted. An existing, universal 911 system, combined with existing federal
incident reporting requirements, obviates the need for separate state and local reporting
requirements that are virtually impossible to comply with. Congress should preempt
state-based incident reporting requirements.

V. State-Based Hazardous Materials Permits

Individual states have imposed more than 40 separate hazardous materials
permitting programs.'® These motor carrier permitting requirements are triggered based
upon the type of hazardous material being transported through the state. Some states have
more than one permit, depending upon the types of hazardous materials being
transported. Compliance with these separate programs is an enormous administrative
burden for trucking companies that operate in multiple states, as it is extremely difficult

' See Exhibit 2, a map depicting the states with individual permit programs applicable to the
transportation of hazardous materials.
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to identify and monitor changes to these different permitting programs. For some smaller
trucking companies, it is difficult to predict which states they may travel through and
whether they will transport particular types of hazardous materials through that state in a
given year.

There is a solution. ATA supports the implementation of the “Uniform Program,”
which is currently administered by six states (i.e., IL, MI, NV, OH, OK, and WV). The
Uniform Program is a “base state” permitting program that ensures participating states
will continue to receive the revenue they have come to rely upon under their individual
permitting programs. Moreover, the program ensures that the fees states assess are fairly
apportioned and are dedicated to improving hazardous materials transportation safety.

The implementation of the Uniform Program would reduce state expenses, as the
inspection and administrative functions would be shared by all participating states. The
implementation of the program also would reduce the administrative burden on the
regulated industry.

To transition from the current individual permits to the Uniform Program,
Congress should enact a carrot and stick approach. Initially, Congress should provide a
grace period for states to make their programs compatible with the Uniform Program.
Congress should then select a date certain whereby separate state permitting programs
would be preempted.

VL Uniform Regulations OSHA’s Concurrent Jurisdiction

ATA supports a modification to the joint regulatory authority that OSHA and
DOT exercise with respect to the transportation of hazardous materials. This overlapping
jurisdiction erodes the regulatory uniformity necessary for the safe and efficient
transportation of hazardous materials and makes it difficult to train drivers that must
perform their duties in multiple jurisdictions.

Unlike DOT, OSHA does not have the authority to ensure uniform regulations. In
fact, states are encouraged to enact more stringent worker protection regulations than the
federal baseline established by OSHA, which leads to a myriad of differing regulatory
requirements across jurisdictional lines. This type of regulatory framework may work
well for employees at fixed facilities, but is problematic for transportation companies,
whose employees work in multiple states.

The potential problems associated with OSHA’s overlapping jurisdiction became
obvious in 2007 when OSHA proposed revisions to its explosives standard, If
promulgated as proposed, this standard would have been inconsistent with DOT’s
regulations. Some of these inconsistencies included: truck trailer modifications, fire
extinguisher standards, hazardous materials segregation requirements, and requirements
to move centralized refueling facilities.
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ATA is concerned about employee safety and supports a jurisdictional
compromise that would ensure uniform regulations, while preserving OSHA’s role in
training and addressing potential unsate conditions for employees that respond to releases
of hazardous materials. DOT’s hazardous materials transportation regulations have
proven effective in protecting transportation workers that handle hazardous materials in
transportation.

In closing we would like to recognize that while the existing federal hazardous
materials law and its accompanying regulations go a long way towards ensuring the safe,
secure and efficient movement of hazardous materials, there is room for improvement.
As Congress moves to reauthorize the federal hazardous materials transportation law it is
critically important to ensure uniformity across jurisdictional lines. This is the theme that
runs through the priority issues highlighted in this testimony.

ATA and I greatly appreciate this opportunity to offer our insight into measures to
improve the safe, secure and efficient transportation of hazardous materials. Thank you
for allowing me to testify. I am pleased to answer any questions you and the other
members of the Subcommittee may have.

10
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Exhibit 1: Redundant Background Checks

L
Hazardous Materials

Endorsement (HME) Federal Security Credential for

Transportation of Hazardous Materials (TSA)
Transportation Worker $132.50"
Identification Credential Federal Security Credential for
(TWIC) Access to Port Facilities (TSA)
Secure Identification Display $30"
Area (SIDA) Federal Security Credential for
Access to Airport Facilities (TSA)
Air Cargo Security Threat $28°
Assessment Federal Security Credential for
Access to Air Cargo (TSA)
Free and Secure Trade (FAST) $50°7
Federal Security Credential for
Border Crossing (CBF)
Doraville Petroleum Facility $100°

Access Credential Local Security Credential for

Access to Local Petroleum Loading Facilities
(Doraville City Council)

7 Includes $17.25 FBI database search fee, $34 TSA threat assessment fee, and $38 information
collection fee (TSA contractor). States that manage their own information/fingerprint collection are
authorized by TSA to establish separate fees, which range from $70 to $140.25.

¥ Includes $43.25 enroliment fee, $72 for card production/security threat assessment fees, and $17.25
(discounted amount)” for the FBI fee. Applicants with an HME or FAST card will not be charged the
$17.25 FBI fee and will receive a $10 discount for the card production/STA.

' Includes $17.25 FBI database search fee, $12.75 clearinghouse fee, and $3 recurrent vetting fee
charged on a rolling basis.

® Fee to include collection, clearinghouse facilitation costs, OPM and FBI fees.

' Includes check against criminal and immigrant databases in U.S. and Canada and issuance of
RFID tag.

2 Two-year credential required to access petroleum terminals located in Doraville. City refuses
to accept HME or TWIC.
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Exhibit 2: State-Based Hazardous Materials Permit Requirements

State Hazardous Ma

B - Mo State HIT Fermit
= Uniform Permit State

& - Separate NI Parmits
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