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(1) 

H.R. 1391, THE RECYCLING COAL COMBUS-
TION RESIDUALS ACCESSIBILITY ACT OF 
2011 

THURSDAY, APRIL 14, 2011 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON ENVIRONMENT AND THE ECONOMY, 

COMMITTEE ON ENERGY AND COMMERCE, 
Washington, DC. 

The subcommittee met, pursuant to call, at 9:34 a.m., in room 
2322, Rayburn House Office Building, Hon. John Shimkus (chair-
man of the subcommittee), presiding. 

Present: Representatives Shimkus, Murphy, Whitfield, Pitts, 
Bass, Latta, McMorris Rodgers, Harper, Cassidy, Gardner, Barton, 
Green, Barrow, Dingell, and Waxman (ex officio). 

Staff Present: Charlotte Baker, Press Secretary; Jim Barnette, 
General Counsel; Michael Beckerman, Deputy Staff Director; Anita 
Bradley, Senior Policy Advisor to Chairman Emeritus; Jerry Couri, 
Professional Staff Member, Environment; Cory Hicks, Policy Coor-
dinator, Energy and Power; Heidi King, Chief Economist; Dave 
McCarthy, Chief Counsel, Environment and the Economy; Carly 
McWilliams, Legislative Clerk; Andrew Powaleny, Press Assistant; 
Tina Richards, Senior Policy Advisor to Chairman Emeritus; Chris 
Sarley, Policy Coordinator, Environment and the Economy; Jackie 
Cohen, Minority Counsel; Greg Dotson, Minority Energy and Envi-
ronment Staff Director; and Caitlin Haberman, Minority Policy An-
alyst. 

Mr. SHIMKUS. The hearing will now come to order. And we want 
to welcome everybody here today. 

Before I recognize myself for 5 minutes for the purpose of making 
an opening statement, I would like to make two unanimous consent 
requests. 

First, I ask unanimous consent that all members of the sub-
committee may have 5 legislative days to submit their opening 
statements for the record. 

And, secondly, I would like to ask unanimous consent that both 
Representatives McKinley and Markey, both nonmembers of the 
subcommittee, be permitted to sit in and ask questions of the wit-
nesses on our panel after all sitting members of the subcommittee 
have been afforded their opportunity to ask questions. 

Without objection, so ordered. 
And I will recognize myself for 5 minutes. 
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OPENING STATEMENT OF HON. JOHN SHIMKUS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS 
I have a prepared statement, but I am going to start by high-

lighting and passing around two books, one from the EPA and U.S. 
Department of Transportation, along with the Coal Ash Associa-
tion, which talk about the beneficial uses of coal ash. Also, another 
booklet that is coauthored by the Federal Highway Administration, 
the Department of Energy, the EPA, also on the benefits of coal 
ash. And I will pass those around for my colleagues. 

Also, as a former teacher, I am a hands-on-training-type guy. So 
I am going to also pass around—now, if you are afraid of toxicity, 
don’t touch. But if you are not, like me, you can see all of these 
beneficial uses of fly ash and coal ash in reclamation and in pro-
ductions of stuff that you wouldn’t even imagine—countertops, 
shingles, gypsum. 

So the concern today is, as the EPA moves forward, if they move 
in the wrong direction, they are going to do more harm than good. 
Because all this stuff that is in homes will then be considered toxic, 
we will have a big issue, and the recovery and recycling ability of 
what we have now will exponentially create larger problems in 
landfills throughout this country. 

So, with that, if you would pass these around to my colleagues 
and friends, and we will get them over to your side, Gene, in a 
minute. 

Mr. GREEN. I just want to know if that—that wallboard is not 
from China, is it? 

Mr. SHIMKUS. This is good, American-made wallboard with fly 
ash from U.S. coal-fired power plants. 

So today’s legislative hearing is on 1391, to prohibit the U.S. 
EPA from regulating fly ash waste, bottom ash waste, slag waste, 
and flue gas emission control waste generated primarily from the 
combustion of coal and other fossil fuels under subtitle C of the 
Solid Waste Disposal Act; or, in plain English, forbid EPA from 
designating coal combustion residue as hazardous waste under the 
Solid Waste Disposal Act. 

[The bill appears at the conclusion of the hearing.] 
It would come as no surprise to many Members that I am enor-

mously skeptical of the efforts by the EPA to begin regulating coal 
combustion products as hazardous waste. My district is heavily re-
liant on coal for its electricity generation. 

In the first hearing this subcommittee had this Congress, my 
constituent, the manager of a local rural electric cooperative—that 
is a not-for-profit entity, for those who are in the business—and a 
former environmental officer at the Illinois Environmental Protec-
tion Agency testified that doing so would increase utility rates for, 
again, a not-for-profit electricity company by 25 percent. 

With historical high unemployment when EPA first proposed this 
rule and persistently high unemployment while EPA takes its time 
considering it, now is not the time to send a dramatic negative sig-
nal to the economy that jobs are unimportant. 

While I do not believe a regulatory dictate should change chem-
istry or make something harmful, I am also not unsympathetic to 
making sure items that are made safe simply because we as legis-
lators say so. The question is not whether we need public health 
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protections but, rather, what protections make the most sense and 
who is best capable to seamlessly handle this matter. I would note 
that the bill we are discussing today does not forbid any regulation 
of coal combustion residues. 

Moreover, we should not use scare tactics, claiming the public is 
not protected unless the Feds are on the case. The States have a 
good story to tell, and we should understand its impact on this 
equation. Many thoughtful people, including 43 States, the State 
Environmental and Highway Officials, the Conference of Mayors, 
have publicly spoken out against EPA’s proposal for subtitle C. 

To fundamentally assess 1391, I believe two major proposals 
EPA has made on this subject, disposal and beneficial use, each 
must be examined with their own sets of questions. 

First, the Bevill amendment required EPA to make a determina-
tion. 

Second, EPA has twice ruled that coal combustion residues do 
not merit treatment as a hazardous waste under subtitle C. What 
has changed in the valid, verifiable science to support a change in 
position, or was it just an election that changed the position? 

Third, what is so different about these proposals from a purely 
environmental protection standpoint? I am most concerned in dis-
tinguishing the differences from a safety concern as it relates to 
groundwater monitoring and landfill lining, as opposed to simply 
Federal versus State enforcement. 

Fourth, what is the practical impact and what can history tell us 
about how people will respond to a hazardous-waste designation 
from an electric reliability and management perspective, which is 
where I talked about cost and then the cost of dealing with the fly 
ash. 

On the beneficial use side, we should first understand whether 
subtitle C will encourage recycling of coal combustion products or 
frighten investors and destroy jobs creating otherwise safe prod-
ucts. While EPA lips are saying, we support beneficial reuse, we 
need to explore whether encapsulation requirements for beneficial 
use increase recycling. If not, for those beneficial uses that remain, 
will the stigma of being labeled as ‘‘hazardous’’ limit opportunity 
and increase legal liability? I would say it will. Not to mention in-
vite new parties into a morass known as the Superfund? Which I 
also believe it will. 

Finally, what are the costs for our society for lost products, like 
long-lasting roads or needs for arduous, expensive new subtitle-C- 
compliant landfill capacity? 

I look forward to answers on these questions and other questions. 
I want to welcome all the witnesses who joined us to bring their 
views and expertise to bear on this issue. 

I also want to recognize the hard work that both Mr. Latta and 
Mr. McKinley have done on this issue. 

I yield back the balance of my time and now recognize the rank-
ing member of the subcommittee, Mr. Green, for 5 minutes. 

[The prepared statement of Mr. Shimkus follows:] 
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OPENING STATEMENT OF HON. GENE GREEN, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS 

Mr. GREEN. Good morning. And thank you, Mr. Chairman, for 
holding this hearing today on the coal combustion and waste and 
H.R. 1391 legislation to prohibit the EPA from regulating fossil fuel 
combustion waste under subtitle C of the Solid Waste Disposal Act. 

I would like to welcome not only our witness in the first panel 
but also our second panel. 

The last hearing we had on coal combustion waste was in 2009, 
and this is the first hearing we have had on coal ash since the EPA 
has issued proposed regulations. 

Coal generates approximately 45 percent of the power in our 
country. As we will hear from our witnesses today, coal ash can be 
recycled and converted into everyday materials. In 2008, 136 mil-
lion tons of coal combustion waste was generated. Industry esti-
mates indicate that 8 percent of it is disposed in mines as minefill; 
37 percent is used in such capacities as concrete, cement, gypsum, 
wallboard, and structural and backfill that our chairman gave us 
some examples of. 

Promoting recycling of coal combustion waste serves both an eco-
nomic and environmental purpose. There are companies that spe-
cialize in producing recycled coal ash products, and this prevents 
coal ash from ending up in landfills. I don’t think any one of us on 
this subcommittee wants to prohibit the recycling of coal combus-
tion waste or, particularly, force companies that recycle coal ash 
out of business. However, we must ensure that public safety and 
health is also taken into account as we consider legislation on this 
issue. 

In 2008, the Tennessee Valley Authority’s Kingston Tennessee 
plant released 1.1 billion gallons of coal ash slurry through a 
breach in an impoundment pond. The sludge discharged into near-
by Emory and Clinch Rivers, filling a large area of the rivers and 
resulting in fish kills. Rightfully so, individuals are still concerned 
about lingering water contamination as a result of this breach, and 
the estimated cleanup costs will likely reach $1.2 billion. 

However, I firmly believe we can work to prevent disasters such 
as the Tennessee Valley incident and come to an agreement on how 
to promote the recycling of coal combustion waste. That is why this 
hearing is important today. And Congress needs to hear from all 
sides surrounding the coal ash, so we can make an educated deci-
sion on how to proceed. 

And, again, I look forward to the testimony, Mr. Chairman, and 
our witnesses today. And thank you for having the hearing. 

Mr. SHIMKUS. The gentleman yields back the time. 
The chair now recognizes the gentleman from Pennsylvania, Mr. 

Murphy, for initially 3 minutes. 
Mr. MURPHY. Thank you, Mr. Chairman. 

OPENING STATEMENT OF HON. TIM MURPHY, A REPRESENTA-
TIVE IN CONGRESS FROM THE COMMONWEALTH OF PENN-
SYLVANIA 

Here is the situation: Here is coal. We have lots of it in this 
country. Unfortunately, it is dirty to burn. Whoever figures out how 
to get us from about 37 percent of efficiency up to 90 or 100 percent 
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and to not have emissions wins the Nobel Prize and probably be-
comes a multibillionaire. 

But, in the meantime, one of the things that comes from burning 
coal is ash. And rather than have it float into the air, we have 
shifted to using the fly ash for recycling, which I prefer to just put-
ting it into landfills, where it can have risks, as my friend Mr. 
Green pointed out. And, today, electric utilities recycle nearly half 
of the 136 million tons of fly ash in a wide variety of applications, 
as pointed out. 

Now, no one disagrees that those who violate current regulations 
should be vigorously prosecuted and held fully accountable. That is 
why I support regulating coal ash as a nonhazardous waste. That 
would empower the Environmental Protection Agency to impose 
uniform Federal requirements for management in States where no 
such standards exist. This would give the EPA authority to go after 
any site presenting a danger to public health and the environment. 

By the EPA’s own admissions, as I understand it, whether the 
Agency chooses to regulate coal ash as a hazardous or nonhaz-
ardous issue, the EPA says it will be still protecting public health 
and environment. 

Now, the issue before us is whether or not a new classification 
would have an impact upon the environment and the economy. Our 
concern is that regulating coal ash under subtitle C of the Resource 
Conservation and Recovery Act would kill jobs and raise electric 
rates in Pennsylvania and other States. So that is something we 
want to see as we review this today and so many other areas. 

Those who are looking at this as a public health issue and lodged 
complaints about it in the air, we can now see recycled. So let’s see 
what we can do about cleaning this up while also keeping it in a 
way so that we can manage this without shutting down the indus-
tries. 

And, With that, Mr. Chairman, I yield back to you to yield my 
time to someone else. 

Mr. SHIMKUS. The gentleman has 1 minute remaining. Does any-
one like to seek 1 minute for an opening statement? 

If not, quick timing. It doesn’t happen here very often. 
So I would like to recognize the Honorable Mr. Stanislaus from 

the Environmental Protection Agency. 
We appreciate you coming, sir. And you are recognized. Your full 

statement will be submitted for the record. You have 5 minutes. 
And, you know, if you go—don’t be pressed for time. This is an im-
portant issue. 

So, you are recognized now. 

STATEMENT OF MATHY STANISLAUS, ASSISTANT ADMINIS-
TRATOR, OFFICE OF SOLID WASTE AND EMERGENCY RE-
SPONSE, ENVIRONMENTAL PROTECTION AGENCY 

Mr. STANISLAUS. Good morning, Chairman Shimkus, Ranking 
Member Green, and other members of the committee. My name is 
Mathy Stanislaus. I am the assistant administrator for the EPA’s 
Office of Solid Waste and Emergency Response. I have the respon-
sibility with respect to the coal ash proposed rule. Thank you for 
the opportunity for me to testify today on coal combustion residuals 
and H.R. 1391. 
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Just a bit of background: Coal combustion residuals represent 
one of the largest waste streams generated in the United States, 
with approximately 134 million tons generated in 2009. Coal ash 
residuals contain contaminants such as arsenic, cadmium, and 
mercury, which can pose threats to public health and the environ-
ment if improperly managed. Thus, proper management of these 
waste streams is essential to protecting public health and the envi-
ronment. 

Just this week, I had the opportunity to meet with citizens from 
around the country to hear firsthand the impact a coal ash con-
taminant has had on their families and their communities. I heard 
about health impacts of windblown coal ash residual contaminants 
and instances of groundwater contamination caused by improperly 
designed and operated coal ash residual disposal units. These prob-
lems could be addressed easily if disposal units were installed with 
proper liners, groundwater monitoring, and a few dust controls 
with an effective government oversight framework. 

In addition, as discussed in the preamble to EPA’s proposed rule 
regulating coal ash, we believe there are other issues that need to 
be addressed to ensure the protection of public health and the envi-
ronment. This includes an effective oversight role to ensure that 
CCR regulations are properly implemented and enforced; a role in 
permitting programs so that all permits contain the necessary re-
quirements to properly manage coal ash disposal units; and ensur-
ing that cleanups associated with coal ash contamination are pro-
tective and that the costs of cleanup are not shifted to the general 
public. 

As I mentioned, EPA proposed regulations in June of last year 
for coal combustion residuals to address risks from the disposal of 
these wastes in landfills and surface impoundments generated from 
the combustion of coal, electric utilities, and independent power 
producers. 

I just want to underscore that the proposal is limited to the safe 
management of coal ash disposal, and it does not go beyond that. 
It does not seek to propose to regulate the beneficial use of coal ash 
in various other products. 

We had public comments around the country, held numerous 
public hearings around the country. We heard from close to 15,000 
people. We received 450,000 comments during the public comment 
period, and we are in the middle of going through that. 

Under the first regulatory alternative, EPA would reverse its 
May 2000 Bevill regulatory determination regarding coal combus-
tion residuals and list these residuals, when destined for disposal 
in landfills or surface impoundments, as special waste, subject to 
regulation under subtitle C of RCRA, which would create a com-
prehensive Federal program that is enforceable via a permit-based 
system. 

Under the second alternative, EPA would leave the Bevill regu-
latory determination in place and regulate the disposal of coal ash 
under subtitle D of RCRA by issuing national criteria which would 
be narrow in scope and could only be enforced by States and pri-
vate citizens. 

Under both alternatives, EPA is proposing to establish dam safe-
ty requirements to address the structural integrity of surface im-
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poundments to prevent future catastrophic releases of coal combus-
tion residuals. 

Again, it is important to note that EPA did not propose to change 
the May 2000 regulatory determination to spread to coal ash re-
siduals that are beneficially used. These residuals are currently ex-
empt from hazardous waste regulation. EPA continues to believe 
that the Bevill exclusion should remain in place for coal combus-
tion residuals that are beneficially used in an environmentally 
sound manner because of the important benefits to the economy 
and the environment. 

Now, turning to H.R. 1391, H.R. 1391 would prohibit EPA from 
making the determination that coal combustion residuals should be 
regulated under subtitle C of RCRA. We think the better approach 
would be to consider all potential options based on the best science 
and data and what is best for the public health, while continuing 
economic growth. EPA will make this regulatory decision through 
a transparent rulemaking process based upon substantive data and 
records generated from extensive public comment. 

I want to emphasize that an effective regulatory program must 
address the risk from mismanagement of coal ash disposal units 
and must include a comprehensive governmental oversight, require 
disposal units to install protective units, groundwater monitoring, 
dust control, and ensure a permit program for all the necessary re-
quirements to properly manage coal ash disposal units. 

I would also note that EPA plans to issue a notice of data avail-
ability in the next month or so to provide the public an opportunity 
to comment on certain information and data we have received dur-
ing the public comment period. 

Mr. Chairman, that concludes my remarks. Thank you again for 
the opportunity to appear here today. Thank you. 

[The statement of Mr. Stanislaus follows:] 
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Mr. SHIMKUS. I thank you very much for your testimony. 
I now recognize myself for the first 5 minutes of questioning. 
And, as I do that, I just—you really put the debate in perspec-

tive. But our problem is your definition of beneficial use. If you 
label an emittent as a toxic, then there is no beneficial use any-
more. Then you have a litigation nightmare for all these products 
that I pointed out, used all over the country. And that is part of 
the dilemma. 

I want to put up a slide that I used with the administrator when 
she was appearing before us. In June 2010—I think it is coming 
sometime. Maybe it is not. And so, I am handing you a copy. 

In June 2010, the proposed—your coal ash rule, you said, ‘‘The 
regulatory impact assessment for this proposed rule does not in-
clude either qualitative or quantitative estimation of the potential 
effects on the proposed rule on economic productivity, economic 
growth, employment, job creation, international competitiveness.’’ 

Then the President, on January 2011, issued an Executive Order 
which says, ‘‘Our regulatory system must protect public health, 
welfare, safety, and our environment, while promoting economic 
growth, innovation, competitiveness, and job creation.’’ 

And they are up on the screen now. 
‘‘It must take into account the benefits and costs, both quan-

titative and qualitative.’’ 
Doesn’t the Executive Order require you to go back and begin the 

kind of rigorous analysis, including job impact analysis, that he 
calls for before you propose any regulation in this area? 

Mr. STANISLAUS. Well, in the RIA, we did a comprehensive eco-
nomic analysis—— 

Mr. SHIMKUS. No, you didn’t. You state it right there. That is 
from your economic analysis. You say it doesn’t. ‘‘Does not include 
either qualitative or quantitative estimation.’’ 

Mr. STANISLAUS. Well, I mean, we did not do a jobs analysis, but 
we did do—— 

Mr. SHIMKUS. OK. The President says in his Executive Order you 
must do it. 

Mr. STANISLAUS. Well, if I could just explain what we did do. We 
did an economic analysis which looked at the various costs, includ-
ing the cost on electricity, the cost to—— 

Mr. SHIMKUS. Wait, wait. But you say you didn’t do it. 
Mr. STANISLAUS. Well—— 
Mr. SHIMKUS. I mean, my question is, do you have it? Can you 

forward us that information? Can you show us your analysis? 
Mr. STANISLAUS. Sure. 
Mr. SHIMKUS. Because, based upon your statement in the report, 

you did not. And the President’s Executive Order says you must. 
So we are just trying to figure out if you have done it. 

Mr. STANISLAUS. Well, yes. I mean, we did do an economic—— 
Mr. SHIMKUS. Is it a part of the official submission of the report? 
Mr. STANISLAUS. In the proposed rule, we did submit an eco-

nomic analysis. We looked at both the costs and benefits of the 
rule. And, again, in terms of—we did receive a lot of data—— 

Mr. SHIMKUS. OK. Well, let me put it this way. This will give us 
a great opportunity to hand this over to the O&I Subcommittee to 

VerDate Nov 24 2008 13:17 Dec 14, 2011 Jkt 037690 PO 00000 Frm 00020 Fmt 6633 Sfmt 6633 F:\112-040 HR 1391 FOSSIL FUEL-AWAIT OK\112-40 HR1391 FOSSIL FUEL-PDF MADE



17 

do a proper investigation if we are hearing one thing and seeing 
another thing. 

Mr. STANISLAUS. Well—— 
Mr. SHIMKUS. So, all we can do is read what the EPA has pro-

duced for us. And we know what the President said. Part of our 
issue on jobs and the economy is, let’s have science-based research, 
but let’s make sure we understand the impacts on jobs. 

Now, again, your statement says, for this proposed rule, ‘‘Does 
not include either qualitative or quantitative estimation of the po-
tential effects of the proposed rule on the economic productivity, 
economic growth, employment, job creation, or international com-
petitiveness.’’ 

Mr. STANISLAUS. Yes, we did not do a direct jobs analysis. What 
we did do is—— 

Mr. SHIMKUS. Well, OK, now, if you have not done a direct jobs 
analysis, are you not complying with the President’s Executive 
Order? I would submit—and I would check with your attorneys— 
that you are not complying with the President’s Executive Order. 

And I would also, then, request that we look at a way in which 
we can go back and use the instructions in which the President has 
asked to put that as part of the analysis of this. Because, as we 
see these recycled materials, if they do get labeled as—it will have 
severe impact, and we will be importing gypsum from China, which 
may have—and we already know it has environmental problems, 
versus our own gypsum-created wallboard. 

So this is not a small thing. I mean, this is what has a lot of us 
concerned. When I had an electric co-op testify—a lot of places in 
rural America are served by rural electric co-ops. They are not-for- 
profits. They are kind of what make rural America great. They pro-
jected their increase in electricity costs would be 25 percent to their 
consumers in small-town, rural America. 

That is why many of us were pleased with the President when 
he did this Executive Order. And we would hope that—we will 
have this debate, but let’s comply with the President’s Executive 
Order. 

My time has expired. I yield to—— 
Mr. STANISLAUS. Well, let me just quickly respond. I mean, we 

are looking at data submitted with respect to the economic impacts. 
But, in our analysis, we did also look at the beneficial-use industry. 
And—— 

Mr. SHIMKUS. No, I understand that. But I am just going based 
upon—the President has changed course in January—— 

Mr. STANISLAUS. Yes. 
Mr. SHIMKUS [continuing]. Because of jobs, and said, we have to 

look at the jobs and economic impact. 
Mr. STANISLAUS. Yes. 
Mr. SHIMKUS. And our concern is, that is not happening in the 

agencies yet. 
Mr. STANISLAUS. And my commitment is, all economic data has 

been submitted on the record. 
Mr. SHIMKUS. Well, we will get—— 
Mr. STANISLAUS. We will evaluate that—— 
Mr. SHIMKUS. We will get a chance to evaluate that. 
I yield now to the ranking member for 5 minutes. 

VerDate Nov 24 2008 13:17 Dec 14, 2011 Jkt 037690 PO 00000 Frm 00021 Fmt 6633 Sfmt 6633 F:\112-040 HR 1391 FOSSIL FUEL-AWAIT OK\112-40 HR1391 FOSSIL FUEL-PDF MADE



18 

Mr. GREEN. I have a series of questions, but I really want to ask, 
is it—since about 45 percent of coal ash now is used, whether it 
be minefill for 8 percent or about 37 percent in beneficial uses, 
would that be prohibited under EPA’s ruling, considering this coal 
ash under RCRA? 

Mr. STANISLAUS. It would not be prohibited, nor are we seeking 
to regulate it. Although we are seeking comments on that. 

Mr. GREEN. Because, frankly, I think for years we have tried to— 
you know, it is great to be able to have beneficial uses. The Port 
of Houston, we found that the toxicity is not there so we can use 
it to build islands and bird islands and lots of things. I would like 
to see us raise that percentage for coal ash to other things so we 
wouldn’t have to worry about it. 

Now let me get to my questions. The coal ash rule is a matter 
of great interest to the subcommittee and to our district. Unfortu-
nately, the specific requirements of the proposed alternatives have 
not been clear. I appreciate the opportunity to hear directly from 
the agencies. 

Some have said that the subtitle C regulation would require dis-
posal in a hazardous-waste landfill. Is that true? 

Mr. STANISLAUS. Well—— 
Mr. GREEN. For coal ash? 
Mr. STANISLAUS. It would require a disposal under a disposal 

unit pursuant to the rule under subtitle C. That is right. 
Mr. GREEN. OK. What controls would be required for that? Of 

the over 50 percent that we can’t use for beneficial uses, what con-
trols would be required under subtitle C for coal ash? 

Mr. STANISLAUS. Well, the controls that we have identified are 
those that ensure to prevent the mismanagement, which have been 
documented in the rule—things like a composite liner, things like 
groundwater monitoring, things like an effective government over-
sight to ensure that there is no mismanagement and, when there 
is contamination, there is cleanup of that contamination. 

Mr. GREEN. I guess I am not familiar with coal ash, coming 
from—but I have a lot of residue from some of our refineries. We 
literally have mountains of carbon that we can’t burn in our coun-
try, and we ship it overseas. 

And would that be similar to what would be the residue from a 
refinery that is regulated? You know, I see the sprinklers, I see 
their control on it. Would that be similar, considering coal ash, 
what we have as a residue from our refinery? 

Mr. STANISLAUS. Well, I can’t give a direct—I mean, there are 
constituents involved, and I can’t really directly answer that ques-
tion. 

Mr. GREEN. Oh, oK. Are these controls more burdensome than 
what is currently required under subtitle D? 

Mr. STANISLAUS. Well, our proposal envisions either a C or a D. 
And some of the differences include the ability for Federal enforce-
ment, ability to have a permit program, and ability to have govern-
ment oversight to ensure these are implemented in a safe way. 

Mr. GREEN. So right now there is no Federal regulation? 
Mr. STANISLAUS. That is right. 
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Mr. GREEN. OK. Some have said that the EPA, it finalizes a rule 
under subtitle C that the beneficial use would be prohibited. Is that 
correct? 

Mr. STANISLAUS. That is not correct. 
Mr. GREEN. OK. If subtitle C regulation is finalized, what re-

quirements or restrictions on the materials that are beneficially re-
used—would there be any requirements? Could we not do, you 
know, FlexCrete, wallboard, gypsum, or mix it with gypsum or any 
of those products that was listed up here? 

Mr. STANISLAUS. We did not propose any restrictions on those 
kinds of uses. 

Mr. GREEN. Can you describe—I know you described the impact 
would be a lined facility and water monitoring. And do you re-
quire—and, again, I am not familiar with coal ash—would you re-
quire sprinkling to make sure it doesn’t blow all over the place? Be-
cause I know that is what we have in other—— 

Mr. STANISLAUS. Well, yes, I mean, dust control is clearly some-
thing that we are evaluating, and we received a series of comments 
about that. So that is something we would consider. 

Mr. GREEN. Well, fly ash or coal ash has a lot of good uses, and, 
like I said, hopefully, working with—we can make those beneficial 
uses increase so we wouldn’t have to landfill or dispose of it. 

And I appreciate your testimony today. 
Mr. STANISLAUS. Yes, and I would just underscore, you know, our 

interest is actually to ensure the maintenance, if not expansion, of 
the beneficials industry. And I have met with numerous of the com-
panies and the trade associations. I mean, we are very much inter-
ested in ensuring that that business continues. But it is a multibil-
lion-dollar business. 

Mr. GREEN. Well, I have 20 seconds left. And the chairman pro-
vided an EPA brochure that is dated April of—oK, EPA approved 
this—from 2005. Is this the process of re-evaluating EPA’s previous 
work, I assume? And this might be dated then—yes, this says April 
of 2005. 

Mr. STANISLAUS. Yes, we issued a series of documents, in part-
nership with industry, about various beneficial uses. 

Mr. GREEN. OK. 
Thank you, Mr. Chairman. 
Mr. SHIMKUS. Thank you. 
And the chair now recognizes—I want to go to Joe Barton, chair-

man emeritus, for 5 minutes. 
Mr. BARTON. Thank you, Mr. Chairman. I just got here. I would 

like to defer at this time. 
Mr. SHIMKUS. Mr. Murphy will be recognized for 5 minutes. 
Mr. MURPHY. Thank you, Mr. Chairman. 
I want to be sure, Mr. Stanislaus. So you are saying that, wheth-

er it is under subsection C or D, you can still deal with some regu-
lation issues? Whether it is hazardous or nonhazardous, you would 
still have the authority to do some regulations? 

Mr. STANISLAUS. Well, propose regulation. I mean, some of the 
difference is, they do establish a criteria, and, you know, it is only 
enforceable by States and local citizens, whereas C, we would es-
tablish a comprehensive system that is federally enforceable to our 
permit program. 
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Mr. MURPHY. One of the issues that is of concern is the cost of 
this. What do you believe is the cost of the increased impact upon 
electricity development? 

Mr. STANISLAUS. Sure. So, we estimate for subtitle C an increase 
of about 0.1, about 0.2 percent, under subtitle D option for electric 
rates nationally under subtitle D, about 0.8 percent nationally—— 

Mr. MURPHY. What does that come out to in dollars per year for 
a family? Any idea? 

Mr. STANISLAUS. Yes, I will get to that in a second. So, roughly, 
for subtitle C, it is about 8.84 cents per kilowatt hour. Which, if 
you break it down between residential, commercial, industrial: for 
residential, on a national average, about 64.4 cents per month; for 
commercial users, again, a national average, about $4.4 per month; 
and for industrial—— 

Mr. MURPHY. Per kilowatt? 
Mr. STANISLAUS. No, per month. On a monthly basis. 
Mr. MURPHY. Then it depends how much electricity they use. 
Mr. STANISLAUS. Yes, it is based on energy information. It is kind 

of an average based on commercial users around the country. 
Mr. MURPHY. I want to make sure we understand that. I can’t 

imagine that all that you are going to do is cost someone $4 a 
month, a giant factory, whether they use things in the megawatts 
or watts for a light bulb. So I would appreciate if you could give 
us some accurate information. 

Mr. STANISLAUS. Sure. 
[The information follows:] 
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Mr. MURPHY. Thank you. 
Another issue then comes up with—a lot of small business say 

that regulating coal ash as a hazardous waste, versus a nonhaz-
ardous waste, has a big impact on public perception of those prod-
ucts. It is in drywall. I am sure there is lots in this building and 
other buildings, and countertops, et cetera. But they believe it is 
going to create a stigma, it is going to ruin efforts to do this. 

So I am wondering, has EPA done a market analysis of what im-
pact that would have upon purchasing or use of those products? 

Mr. STANISLAUS. Well, I mean, we have done a lot of things in 
the proposed rule, and we saw a lot of comments. One thing that 
we did is, to the extent that stigma could exist, that is why we pro-
posed it to be a special waste, to kind of distinguish it from—be-
cause we do kind of—— 

Mr. MURPHY. To call it a special waste instead? 
Mr. STANISLAUS. I am sorry? 
Mr. MURPHY. So label it as a special waste? 
Mr. STANISLAUS. Yes. And—well, I will just leave it at that. 
Mr. MURPHY. OK. Because what I am concerned about here is 

that we already are aware that a lot of our coal is going to China 
and India and other countries. Products are made there in factories 
and in coal-fired power plants that have little or no emission con-
trols. And that is already a concern. 

Secondly, of course, the requirements for scrubbers has been an 
important way of removing emissions from the air. And I am con-
cerned also about unstable landfills that could cause slides and dis-
rupt communities, et cetera. But my concern overall is, how do we 
handle this the right way? 

But let me ask this. How does the toxicity of fly ash compare 
with that of cement in producing concrete? Is there a different com-
parison analysis of that? 

Mr. STANISLAUS. Well, a lot of coal ash actually is used to make 
cement. And so one of the things that we look at in analyzing the 
risk of beneficial use is look at both how it is used but look at com-
parable constituents that the coal ash would displace. 

And I should also note that there are numerous compounds 
which are listed under subtitle C that have, in fact, been recycled 
significantly. I can provide to you a list of all of those compounds. 

[The information follows:] 
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Mr. MURPHY. That is important. I mean, I want to make sure— 
look, we are all concerned with clean air, land, and water. But I 
want to make sure that we have accurate information here and we 
are not simply exporting a problem to have it reimported in the air 
and in products. And this is where I really look to the EPA to be 
a solid science but also do a solid economic analysis for us, too, if 
we are just exporting and reimporting here. 

Do you plan to seek a hazardous waste designation for municipal 
wet landfills, that there is also some of these products in landfills 
too? 

Mr. STANISLAUS. We are not pursuing that at the moment. 
Mr. MURPHY. OK. With regard to this, do you think States are 

doing a good job? Or do you have some concerns about how the 
States are managing some of these issues now? 

Mr. STANISLAUS. Well, we clearly have identified in our proposal, 
there is a mismanagement in circumstances. There have been docu-
mented damages from that mismanagement, including documented 
damages to groundwater. So those are the reasons that we are pur-
suing this proposal. 

Mr. MURPHY. Well, were some of the ratings that you gave be-
cause they were unsafe, or does it have to do with some other engi-
neering documentation required? I mean, I am curious what these 
ratings that you talk about are from. 

Mr. STANISLAUS. I am sorry—— 
Mr. MURPHY. When you reviewed—for example, there is a state-

ment here: ‘‘The poor ratings were given because those units lacked 
some of the necessary engineering and documentation recording 
the assessments and not because the units are unsafe.’’ This is 
from a release from the EPA, I believe. 

Mr. STANISLAUS. So there are two major risks that we are look-
ing at. One is catastrophic failure. And so we have done—— 

Mr. MURPHY. That is in the landfill and dams. 
Mr. STANISLAUS. That is the dams. And so, the Kingston is the 

most recent event. So we are trying to prevent catastrophic failures 
like that. 

Separately, we are looking at leaching of various metals, arsenic, 
for example, from mismanaged coal ash impoundments. 

Mr. MURPHY. So the difference is the safety of dams and landfills 
versus recycled products. You are looking at those in a different 
way. 

Mr. STANISLAUS. Yes. All we are seeking to do is ensuring, where 
it is disposed, that it is disposed safely. So, prevent catastrophic 
failure and prevent leaching of the various constituents found in 
coal ash. 

Mr. MURPHY. Thank you. 
Thank you, Mr. Chairman. 
Mr. SHIMKUS. Thank you. 
The chair now recognizes the chairman emeritus, Mr. Dingell, for 

5 minutes. 
Mr. DINGELL. Thank you, Mr. Chairman. 
I would like to make a comment. It seems like we have a prob-

lem here, but it seems like we have the wrong cure. 
I hope my colleagues were listening to the remarks made by my 

friend from Texas, Mr. Green, because I get the distinct impression 
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that our problem here is whether we regulate under subtitle D or 
subtitle C. And it is clear that we have a problem that is going to 
require some sort of improvement in regulation. 

Am I correct on that, Mr. Stanislaus? 
Mr. STANISLAUS. That is right. 
Mr. DINGELL. OK. So do you have the authorities you need to 

regulate the ponds that seem to have brought us to this point? In 
other words, you had a great big break in a pond that flooded ev-
erybody out with a nasty mess. Do you have the power to regulate 
that? 

Mr. STANISLAUS. Well, I mean, we proposed a rule to do the best 
under the current legal framework—— 

Mr. DINGELL. But the industry doesn’t want this stuff classed as 
hazardous, because that will reduce the possibility of it being used 
for useful purposes like drywall and cement and plaster and other 
things that might be valuable. I think that is something to which 
we should look. 

So if we gave the industry the authority that is needed to simply 
regulate the ponding, we would have pretty well abated the prob-
lem. Isn’t that right? 

Mr. STANISLAUS. Well, I mean, clearly—— 
Mr. DINGELL. Yes or no? 
Mr. STANISLAUS [continuing]. The major issue is coal ash im-

poundments and landfills. So—— 
Mr. DINGELL. OK. But we don’t want to landfill this because it 

is a waste of a valuable resource and uses space and all other man-
ner of things. Am I correct in that? 

Mr. STANISLAUS. Yes. 
Mr. DINGELL. OK. So I think, then, that if we don’t have to 

change it to be either subtitle D or C, all we have to do is just give 
the EPA the authority to regulate the ponding. Is that right? And 
to do so in concert with the States, allowing the States to do so, 
but under EPA regulations. Does this make sense? Yes? 

Mr. STANISLAUS. Yes. 
Mr. DINGELL. OK. Because the reporter doesn’t have a ‘‘nod’’ but-

ton on her machine. 
So I think, then, that you would say you agree and EPA gen-

erally agrees that we should simply address the question of 
ponding. Does that solve the environmental problems or does it 
solve the political problems that we find ourselves affronted with? 

Mr. STANISLAUS. Well, clearly, we need to identify the specific 
items we have identified in the proposed rule, things like—— 

Mr. DINGELL. Your big problem is you have ponding that is not 
being well done; you have a potential large risk to the population, 
right? 

Mr. STANISLAUS. Yes. 
Mr. DINGELL. OK. So if we control that, we have dealt with much 

of the problem. Is that right? 
Mr. STANISLAUS. That is right, the disposal that is a problem, 

yes. 
Mr. DINGELL. So how much more needs to be done, other than 

addressing the ponding problem? 
Mr. STANISLAUS. Yes, I mean, it is the disposal problem in pro-

viding us—— 
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Mr. DINGELL. I recognize that. But we are trying to sort out what 
the difficulty here is. And I find that there is a ponding problem. 
I don’t see that we need to get into a fight over C or D, but I do 
see that we need to address that. 

Now, what other things are there that we need to address in 
order to solve the problem and to get an agreement here in the 
committee that we can go forward with, that makes sense to us all? 

Mr. STANISLAUS. Well, it depends under what authority—— 
Mr. DINGELL. Dear friend, you know, Harry Truman one time 

talked about he hoped he met a one-handed economist. And every-
body said, why do you want to meet a one-handed economist? And 
he said, because the damned economists are always saying ‘‘on the 
right hand’’ or ‘‘on the left hand.’’ All I want is an answer. 

Now, what other things do we have to do here to resolve the 
problem? My time is running. I got 56 seconds. I am going to let 
you try to respond, but I hope you can do it within the 51 seconds 
that remains. 

Mr. STANISLAUS. Sure. To have an effective program, we need to 
have a permitting system, to have effective oversight, and some 
basic requirements like groundwater monitoring for that disposal. 

Mr. DINGELL. Traditionally, this committee has asked for draft-
ing service. Will you submit to us your specific recommendations 
on what we do to address this problem in a fashion that enables 
EPA to do the things that have to be done, so we can get this prob-
lem out of our hair, solve the difficulties of the people, let you folks 
do your business, make the States happy, and go about our busi-
ness dealing with the other big problems? 

And, Mr. Chairman, I want to commend you for having this 
hearing because this is a very useful exercise. And I appreciate 
your leadership on the matter. 

Please get me the answers to those questions. 
And thank you very much, Mr. Chairman. 
Mr. STANISLAUS. I will do so. 
[The information follows:] 
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Mr. SHIMKUS. Thank you, Mr. Dingell. I look forward to working 
with you on this. 

And now I would like to recognize Chairman Emeritus Barton for 
5 minutes. 

Mr. BARTON. Thank you, Mr. Chairman. And I want to thank 
you also for allowing me to defer my questions, but I appreciate 
being able to do it now. 

I want to associate myself with most of what Chairman Dingell 
said. I do substantively agree with his logic that we have a pond 
problem, perhaps, or impoundment problem. The coal ash itself I 
don’t believe is a hazardous waste problem. 

I do appreciate you being here. We have had a little trouble, ap-
parently, getting the right telephone number or e-mail address at 
EPA. So somehow we got you to come, and we give you at least one 
star for showing up. That is a good thing. 

Mr. STANISLAUS. I only get one? 
Mr. BARTON. Well, depending on how you answer my question. 

Be lucky you are getting one. I don’t give out many stars to the 
EPA. 

Are you a policy maker at the EPA or a policy implementer at 
the EPA? 

Mr. STANISLAUS. I would say both. 
Mr. BARTON. Both. OK. Good. I am told that Chairman Shimkus 

asked some questions about the economic analysis or economic im-
pact statements. You have seen this little handout that the EPA 
says that does not include either qualitative or quantitative esti-
mation. And then, of course, the President’s Executive Order that 
says it must be taken into account. 

There seems to be some confusion about just what, if anything, 
has been done in terms of an impact analysis. Do you have a work 
product that can be shown publicly? 

Mr. STANISLAUS. Sure. And I can just quickly go through the 
numbers. I will provide a more comprehensive information. 

The economic analysis looked at both the impact of cost and the 
benefits. So, for example, the impacts on the utilities, impacts on 
the States, as well as the benefits from avoided groundwater im-
pacts, avoided catastrophic failures. And I could quickly go through 
numbers of C and D, if you would like for me to do that right now. 

Mr. SHIMKUS. Would the gentleman yield for just a second? 
But my understanding on this analysis, there is nothing about 

jobs, effect on jobs. And I would encourage you to sit through the 
next panel and listen to the next panel testify about the impacts 
on jobs. You might be enlightened. 

I yield back. 
Mr. BARTON. Well, point one is you say you have now done one, 

which seems to be a step forward. If you could just provide that 
to the committee staff on both sides, so we could take a look at it, 
and then we will probably have some follow-up questions. 

I would assume the bottom line of that analysis is that this rule 
is the greatest thing since sliced bread and it needs to be imple-
mented immediately to protect public health and safety, because if 
it doesn’t, we are going to be inundated in a tsunami of coal ash 
waste. 

Am I far off the mark on that? 

VerDate Nov 24 2008 13:17 Dec 14, 2011 Jkt 037690 PO 00000 Frm 00035 Fmt 6633 Sfmt 6633 F:\112-040 HR 1391 FOSSIL FUEL-AWAIT OK\112-40 HR1391 FOSSIL FUEL-PDF MADE



32 

Mr. STANISLAUS. I mean, we do propose two options, and we 
identify the costs and benefits of both options in the rule. And we 
also received lots of economic data during the public comment pe-
riod that we are sifting through now, and we are going to reanalyze 
it based on that and make the most informed judgment, balancing 
public health protection and economic consequences. 

Mr. BARTON. Well, do you, as an EPA official, agree with what 
Chairman Dingell said, that coal ash waste does have beneficial 
uses? 

Mr. STANISLAUS. Oh, absolutely. 
Mr. BARTON. OK. And there are these products that we have 

been passing around, that they are useful. And so would you agree 
on the record that it would be a good thing if we could find our way 
clear to make sure that those types of uses continue to be an op-
tion? 

Mr. STANISLAUS. Oh, absolutely. And we would—I have met with 
the industry numerous times, and we want to do it, separate from 
the rule, because we are not actually proposing to do anything with 
beneficial use, but also more proactively work with the industry, as 
we have sought to do for many years. 

Mr. BARTON. OK. Now, this is actually a legislative hearing, so 
we have a proposed Federal law. What is EPA’s main objection to 
the pending bill? 

Mr. STANISLAUS. Well, it is that we want to make the most in-
formed judgment based on all the data on the record, and ensuring 
that the rule that best provides public health protection as well as 
ensuring the economic benefits are maintained is done. And so, by 
this, it would remove that one option and not allow us to more fully 
make a decision based on all the data and all the 450,000 com-
ments that we have received. 

Mr. BARTON. My time is about to expire. But going back to 
Chairman Dingell’s original presentation, wouldn’t it be better to 
work with the States to come up with a pond impoundment im-
provement program? Isn’t that the problem? The problem is not the 
coal ash itself. The problem is that some companies apparently 
didn’t maintain their impoundment mechanisms correctly and we 
had a failure. I mean, that is the primary problem. Don’t you 
agree? 

Mr. STANISLAUS. Well, I agree. And I believe the States are a 
very strong partner and a lead regulator on this. And I think the 
intention is really to have a national framework for this to be done 
safely. 

Mr. BARTON. OK. Thank you. 
Thank you, Mr. Chairman. 
Mr. SHIMKUS. Thank you. 
The chair now recognizes Chairman Emeritus Mr. Waxman for 

5 minutes. 
Mr. WAXMAN. Thank you very much. 
Mr. Stanislaus, I appreciate your being here today. 
EPA has made two alternative proposals to address the safe dis-

posal of coal ash. The Agency could regulate it under subtitle C of 
RCRA. Alternative, they could act under subtitle D. The purpose 
of the legislation we are examining today is to ensure that EPA 
does not regulate the safe disposal of toxic coal ash under subtitle 
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C. I would like to explore with you some of the differences between 
regulating these wastes under C as opposed to D. 

If the EPA finalizes a regulation for coal ash under subtitle C, 
there would be a minimal standard for the safe disposal of toxic 
coal ash that would apply consistently in every State. The practice 
of coal ash impoundments would be discontinued and safe disposal 
would be federally enforceable. Is that correct? 

Mr. STANISLAUS. That is correct. 
Mr. WAXMAN. If the EPA finalizes a regulation for coal ash under 

subtitle D, will States be required to adopt or implement those re-
quirements? 

Mr. STANISLAUS. No. 
Mr. WAXMAN. Would a regulation under subtitle D be federally 

enforceable? 
Mr. STANISLAUS. No. 
Mr. WAXMAN. Would subtitle D regulation ensure that all States 

meet some minimal level of protection? 
Mr. STANISLAUS. No, the State would not have to pick up the re-

quirements. 
Mr. WAXMAN. Under subtitle D, there would be no required State 

action; there would be no federally enforceable requirements. 
States would have complete discretion to implement the require-
ments or not, as they see fit. 

Can you explain to us how this approach to regulating coal ash 
under subtitle D would compare with the authority EPA has to reg-
ulate municipal solid waste under subtitle D? 

Mr. STANISLAUS. Yes. The municipal authority would permit 
EPA, as it has in the past, to review and approve the municipal 
solid waste program. And we don’t have that authority with respect 
to coal ash under, currently, D. 

I should also note that, even under municipal solid waste, there 
is no enforcement authority by EPA. 

Mr. WAXMAN. EPA has more authority to deal with municipal 
solid waste than it would for coal ash. 

Mr. STANISLAUS. Under D, that is correct. 
Mr. WAXMAN. So if EPA acts under subtitle D, the EPA would 

have more authority over household garbage than it would have 
over coal ash? 

Mr. STANISLAUS. The way it is currently structured, that is right. 
Mr. WAXMAN. It is incorrect to consider subtitle D regulation as 

roughly equivalent to subtitle C regulation. It is not equivalent. It 
will not create Federal or State enforcement of necessary public 
health and environmental protections. 

Thank you, Mr. Chairman. I yield back the balance of my time. 
Mr. SHIMKUS. And I thank you. 
The chair now recognizes my colleague from Kentucky, Mr. 

Whitfield, for 5 minutes. 
Mr. WHITFIELD. Thank you very much. 
And thank you for being with us today. 
How long have you served as assistant administrator of EPA for 

this area? 
Mr. STANISLAUS. I have been in the office since June 2009. 
Mr. WHITFIELD. 2009. And where were you prior to that? 
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Mr. STANISLAUS. Well, I was with a brownfield development or-
ganization in New York City. 

Mr. WHITFIELD. Uh-huh. Since you have been at EPA, has there 
ever been a situation where, on a proposed regulation, the cost of 
the regulation exceeded the benefits of the regulation? 

Mr. STANISLAUS. Well, it is clearly something that we look at in 
all our rules before we even finalize that. So we would not propose 
a rule where the cost exceeds the benefits. 

Mr. WHITFIELD. Could you give us a list of those regulations that 
you have considered and have realized that the costs exceed the 
benefits? 

Mr. STANISLAUS. Yes. I mean, I can’t—since my time, I can’t 
think of one right—we are in the middle of lots of rulemaking. I 
can’t think of—— 

Mr. WHITFIELD. Can you think of one? 
Mr. STANISLAUS. Not right now, but I can get back to you. 
Mr. WHITFIELD. Yes, I would like for you to. 
Mr. STANISLAUS. OK. 
[The information follows:] 
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Mr. WHITFIELD. The reason I am asking the question, I recently 
read a Law Journal article on the formula being used determine 
costs versus benefits. And this Law Journal article, University of 
Michigan Law Journal article, is very critical of the analysis and 
it was so subjective in so many ways. So, we get the impression up 
here that it is very easy to show that benefits outweigh costs. And 
so I really would appreciate if you would get us an example of one 
regulation that you considered in which the benefits did not out-
weigh costs and you all decided not to implement it. 

Mr. STANISLAUS. During my time or just generally within EPA? 
Mr. WHITFIELD. No, during your time. I want you to give me—— 
Mr. STANISLAUS. OK. I am not sure. I will go check. 
Mr. WHITFIELD. OK. All right. But you are not aware of any. 
Mr. STANISLAUS. Yes, I am not aware at this moment, yes. 
Mr. WHITFIELD. OK. Now, under the Bevill amendment, I think 

you said 1993–2000, EPA determined that coal ash was not a haz-
ardous waste. Is that correct? 

Mr. STANISLAUS. Yes, that we would not regulate it under C at 
that time. Yes. 

Mr. WHITFIELD. All right. And now you decided that you should 
regulate it under C? 

Mr. STANISLAUS. No. We are still deliberating on that. We have 
co-proposed to regulate it under C or D. 

Mr. WHITFIELD. OK. But has your scientific evidence showed that 
it is a hazardous waste? 

Mr. STANISLAUS. Well, the evidence shows that there has been 
damages from the mismanagement of coal ash disposal. 

Mr. WHITFIELD. OK, there have been damages. But is it a haz-
ardous waste, in and of itself? 

Mr. STANISLAUS. Well, I mean, we are still deliberating on that. 
And the difference is that, because of the various damages, what 
is the best tool to deal with the damages and ensure mismanage-
ment doesn’t happen? And that is what we are currently delib-
erating on. 

C provides certain kinds of tools, like Federal standards, Federal 
enforceability of permit programs and oversight, that is a tool that 
we need to examine, along with—— 

Mr. WHITFIELD. So you are focusing a lot of damages, primarily. 
Mr. STANISLAUS. Well, the environmental impact, as well as the 

economic consequence of—— 
Mr. WHITFIELD. So, do damages have to be at a certain level for 

something to be classified as a hazardous waste? 
Mr. STANISLAUS. Well, again, we have not classified it as a haz-

ardous waste, and I—— 
Mr. WHITFIELD. I am just asking theoretically. Do damages have 

to be considered to determine something as a hazardous waste? 
Mr. STANISLAUS. For consideration of subtitle C, absolutely, we 

have to look at the total damages, the science underneath that, the 
various constituents, the impact to public health. 

Mr. WHITFIELD. Now, in your testimony, you said 130 million 
tons of waste is generated by coal-fired plants, correct? 

Mr. STANISLAUS. That is right. 
Mr. WHITFIELD. Now, I read that 16,349 hazardous waste gen-

erators generated 47 million tons of hazardous waste last year. And 
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the issue from some of the testimony of our other witnesses indi-
cates that the capacity to take the amount of waste that would be 
having to be disposed of if you proceed with these regulations, that 
the capacity is not there to store it. 

Mr. STANISLAUS. Well, it is certainly something we are looking 
at, in terms of capacity and the States. 

Mr. WHITFIELD. But, in your view, isn’t the capacity there to take 
care of it? 

Mr. STANISLAUS. Clearly, new capacity is going to be necessary 
to comply with the rule. 

Mr. WHITFIELD. How much new capacity? 
Mr. STANISLAUS. I will get back with the specific numbers. I will 

have to get back with you. 
[The information follows:] 
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Mr. WHITFIELD. When do you anticipate you will make a final de-
termination on this regulation? 

Mr. STANISLAUS. Certainly not this year. We are currently sifting 
through 450,000 comments. So sometime next year. 

Mr. WHITFIELD. OK, I see my time is about expired. Thank you. 
Mr. SHIMKUS. The gentleman yields back his time. 
The chair recognizes the gentleman from Georgia, Mr. Barrow. 
Waives. 
The chair now recognizes the gentleman from Pennsylvania, Mr. 

Pitts, for 5 minutes. 
Mr. PITTS. Thank you, Mr. Chairman. 
Mr. Stanislaus, do you plan to seek a hazardous waste designa-

tion for municipal solid waste landfills? 
Mr. STANISLAUS. No, we are not pursuing that at the moment. 
Mr. PITTS. Do you feel the States are doing a pretty good job of 

regulating municipal solid waste landfills? 
Mr. STANISLAUS. Yes, I mean, we have reviewed the—well, we 

previously approved their plans, and so—but we are constantly en-
gaged with the States on this issue. 

Mr. PITTS. How do human health risks from municipal solid 
waste landfills compare to those with coal ash landfills? 

Mr. STANISLAUS. Well, I have not done a direct comparison. I am 
not sure we have that. But we have documented the specific risk 
from coal ash mismanagement and the need to address that. 

Mr. PITTS. How does the toxicity of fly ash compare to that of 
Portland Cement, which it replaces in producing concrete, for in-
stance? 

Mr. STANISLAUS. The direct toxicity? Again, I am going to have 
to get back to you on that. 

Mr. PITTS. Do you have any opinion on the toxicity of synthetic 
gypsum compared to mined gypsum, which it replaces in manufac-
tured wallboard? 

Mr. STANISLAUS. Well, I can get back to you on the specifics, but 
they are fairly comparable in terms of the constituents found in 
both, so—in terms of what is contained in either mined or syn-
thetic. 

Mr. PITTS. How about the toxicity of coal ash compared to, say, 
household garbage? 

Mr. STANISLAUS. Well, again, I don’t have a direct comparison. 
But, again, there are constituents in coal ash, if mismanaged, that 
do cause a risk. But if it is managed well, like beneficial use in a 
brick, for example, or wallboard, it can be done very safely. 

Mr. PITTS. OK. Back to landfills, do you disagree with the States 
that landfill capacity will be wiped out in less than 2 years if EPA 
makes their subtitle C proposal final? 

Mr. STANISLAUS. I have not looked at that comment. I mean, I 
believe that is a comment on the record. We will look at that. I 
mean, we don’t believe that specifically is the case, but we will look 
at—we are looking at the capacity of C, disposal units in States. 

Mr. PITTS. As head of the waste office, do you have any plans for 
streamlining permitting to ensure new landfill capacity, if you cre-
ate the EPA’s subtitle C designation? 

Mr. STANISLAUS. Well, clearly, our interest is to have a very 
streamlined program, not just within C but throughout. And as 
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part of the President’s regulatory review, we are looking at numer-
ous opportunities to streamline and bring efficiencies to our pro-
grams. 

Mr. PITTS. OK. Another question on coal ash: Does coal ash qual-
ify as a hazardous waste based on its toxicity pursuant to RCRA- 
mandated TCLP, the test? 

Mr. STANISLAUS. That is clearly something we are doing. And I 
should note that our proposal is to designate as a special waste, not 
a hazardous waste, because that distinguishes it from the disposal 
concern that we are seeking to address. 

Mr. PITTS. Expand on that, please. 
Mr. STANISLAUS. Sure. One, there are other compounds because 

of the inherent nature that are listed as a hazardous waste. We felt 
in this case, both because if there is a perception of stigma, we 
wanted to kind of distinguish it from wastes that are inherently 
hazardous. So we are only seeking to address the disposal of it. So 
that is why we proposed to designate it as a special waste and to 
include all of the tools within C, like government oversight and 
permitting program. Does that answer your question? 

Mr. PITTS. Yes. 
Mr. SHIMKUS. [Presiding.] Will the gentleman yield? 
Mr. PITTS. Yes. 
Mr. SHIMKUS. So I hear you. I mean, I think that is kind of the 

direction a lot of us know that we need to go. But what you are 
not saying is when you identify it as a special waste, will that be 
under subtitle C as a toxic waste? 

Mr. STANISLAUS. It will definitely be under subtitle C. 
Mr. SHIMKUS. OK. Well, then we are not going that way. 
Mr. PITTS. I yield back. 
Mr. SHIMKUS. The chair now recognizes the gentleman from Lou-

isiana, Mr. Cassidy, for 5 minutes. 
Mr. CASSIDY. Hello, Mr. Stanislaus. 
Mr. STANISLAUS. Hi. 
Mr. CASSIDY. I know just enough to be terribly confused, oK? And 

I am between two committee hearings, so I apologize if you have 
already answered some of this. 

I gather that the principal problem is groundwater contamina-
tion with trace elements which are hazardous, selenium, cadmium, 
whatever. I also gather that this—I think I have a CRS report here 
that says, that kind of describes the sort of lining that appears— 
the composite liner, upper component of flexible membrane, 2 feet 
of compacted soil beneath that. And that truly seems effective at 
limiting groundwater contamination. 

Mr. STANISLAUS. That is what we propose, exactly. 
Mr. CASSIDY. So why not just do that under section D, subtitle 

D? I mean, if this is what is required, and we know this works, you 
can go out and inspect and make sure that it is working, do some 
groundwater pre-and post-testing. Why not just do that under sub-
title D? I guess that is my confusion. 

Mr. STANISLAUS. Yes, we did propose those technical require-
ments under D. There are some differences between D and C. As 
an example, a permit program and government oversight, so there 
are some differences. I mean, D does not require States to pick it 
up. So States are not required to modify their program to be con-
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sistent with D. So the enforcement of D is either by States or by 
private citizens groups. 

Mr. CASSIDY. Now—oK. Does D include groundwater testing? 
Mr. STANISLAUS. D would—as a criteria, it would be one of the 

components of the criteria; that is right. 
Mr. CASSIDY. Of D. 
Mr. STANISLAUS. Of D and C. 
Mr. CASSIDY. So if we are really concerned about groundwater 

testing, I would like to think that States are responsible enough 
that they don’t want cadmium, or whatever the trace element is, 
in their groundwater. And if we know that that testing would be 
in place, does EPA—implicit in this is that EPA feels the States 
won’t do a good enough job. Is that a fair statement? 

Mr. STANISLAUS. Well, no. I mean, we want to have a scheme 
that—again, we have not made a determination of whether a C or 
D. We want to be—and one of the sets of data that we have asked, 
and we have asked for the States, we are in constant engagement 
with the States, is what is the best framework for doing this? D 
set the criteria that is effectively what I would characterize as staff 
implementing. So it is up to the companies to kind of implement 
that. And so the enforcement and oversight is a real kind of key 
component to ensure safe management of disposal. 

Mr. CASSIDY. And not just the companies to implement, but also 
puts a burden upon the States to ensure implementation, correct? 
I mean, the States, once they know it is a health hazard, theoreti-
cally States don’t want their groundwater contaminated, so theo-
retically States are going to act in the best interest of their citi-
zens, just as the Federal Government is going to, theoretically, act 
in the best interest. And as a Republican, of course, I would like 
to give more responsibility to the States than to the Federal Gov-
ernment. 

But again, I go back to this implicit—it seems as if you are a lit-
tle concerned that the States may not be up to the responsibility. 

Mr. STANISLAUS. No. Either way the States would have lead re-
sponsibility under C or D. 

Mr. CASSIDY. OK. But D—but C would have a bigger role for 
EPA, if you will, the oversight of the States’ oversight. 

Mr. STANISLAUS. Yes. So EPA would ensure that the States com-
ply with these requirements. But ultimately, the goal is to have the 
States run the program. 

Mr. CASSIDY. OK. Now, allay my fears. My city, I represent the 
metropolitan area. Louisiana, Baton Rouge, has been under a non-
attainment for quite some time. We can’t build out our industry be-
cause we are under nonattainment, so we can’t create jobs by plant 
expansion, if you will. We are under Region 6. And I am told by 
credible sources that they have been sitting on our application for 
3 or 4 years; that we are not getting our application to be under 
attainment processed in a quick way. Of course, the cost is jobs. No 
explanation given, just not processing. 

So I guess my concern is that whenever the EPA is giving over-
sight, ultimately it means that they really control the process. Is 
it possible that—of course, it is possible—but how would you ad-
dress the concern that once you have oversight of the oversight, 
and you have the ability to yank the permit or to grant the permit, 
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that it would be that same sort of bureaucratic Kafkaesque sce-
nario where jobs aren’t being created, energy costs are going up 
merely because somebody in Region 6 has decided not to process 
an application? 

Mr. STANISLAUS. Clearly, that is not our interest. And the history 
of the C program is that we review, approve, and plan to get out 
of the way for the States to kind of execute that program. So while 
we retain oversight; but the real goal is to have the States execute 
the program, as we have done in other programs under C. 

Mr. SHIMKUS. The gentleman’s time has expired. Kafkaesque. 
That is pretty impressive for someone from Louisiana. The chair 
now recognizes the gentleman from Ohio for 5 minutes. 

Mr. LATTA. I thank the chairman. And Mr. Assistant Adminis-
trator, thanks for being with us today. As you can see, I represent 
the Fifth District in Ohio. And Ohio is dependent heavily on coal 
for our generation. And I also—I am going to throw in my friends, 
just to my west in Indiana, because my district runs down the Indi-
ana line, so we have a lot of folks that work in Indiana, or vice 
versa, Indiana working in Ohio. So when we have over 80 percent 
of our power coming from coal, Indiana estimated over 90 percent 
is coal-generated. 

My concerns go back to what the chairman was talking about a 
little bit earlier, especially on the jobs side. And I would like to ask 
you a couple of questions, if I may, first on how when EPA was 
looking at this, did you look at how high the electricity rates could 
rise for the States like Ohio and Indiana that are dependent on 
that coal for producing not only that electricity, but that is what 
turns on those machines at those factories that create those jobs 
and our States are retaining those jobs in our States? 

Mr. STANISLAUS. Yes, we looked at all the costs. And I could 
break down again the electricity costs, but we did look at the po-
tential impacts for electricity, assuming the utility passes on 100 
percent of the cost to the utility customer. And I could provide on 
the record, I could go back over that. But we did look at both on 
a national average and individual State-by-State basis. 

Mr. LATTA. OK. Do you have any of those statistics with you 
today? 

Mr. STANISLAUS. Yes. I could—— 
Mr. LATTA. Like for Ohio, for instance; where would you see 

those costs? 
Mr. STANISLAUS. Let me see if I can quickly find Ohio. I am 

going to have to get back to you on Ohio. 
[The information follows:] 
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Mr. SHIMKUS. If the gentleman willl yield just one second on 
that. 

Mr. LATTA. I yield. 
Mr. SHIMKUS. The point being, rates will relatively stay un-

changed, but you are not including the cost of the waste, new regu-
lations under subtitle C, the disposal of now twice as much mate-
rial. That is a burden of cost, and that is why that economic eval 
that the President has directed, that is why that is important, be-
cause it needs to be comprehensive, not just a basic thing of what 
happens to rates because—anyway, I will yield back to my friend. 

Mr. STANISLAUS. Just to be clear, we did include all the costs—— 
Mr. LATTA. Thank you very much, Mr. Chairman. Because under 

the Electric Power Research Institute, which is not an advocacy or-
ganization, it points out that a lot of the cost factors that EPA 
omitted from its electric rate impact analysis, the EPRA says the 
proposed coal ash disposal regulations will cost three to four times 
more than your estimate. And that goes back to what the chairman 
is saying. And, again, these costs that drive the businesses out of 
our States. 

And I know how bad it is getting because in Ohio we are going 
to lose two Members of Congress this time around, because we 
have got folks that are leaving the State, going to other States to 
find jobs, and our kids are leaving. And I think those are the 
things that we really need to know is just not the rate, but you 
know, all of the impact it is going to have on our States. 

If I could move on to another question. In your testimony, just 
to make sure I understand, on page 4 and then also page 5, could 
you define ‘‘encapsulated’’ and ‘‘unencapsulated’’ because you say 
that encapsulated, you are talking about concrete or wall board. 
Now when you are talking about concrete, is that in the dry form 
or in the final form that it is actually after it has been made? 

Mr. STANISLAUS. Yes, it is the final form. 
Mr. LATTA. OK. So the powdered form would be the 

unencapsulated, correct? 
Mr. STANISLAUS. No. We got in addition to the final product, so 

there are some benefits to uses that are not essentially solid in its 
final form. So we do go through that distinction about—certain 
stakeholders have raised concerns, and we are doing some research 
on certain unencapsulated that we are doing more research on. So 
we don’t have concerns or insignificant concerns of like, for exam-
ple, concrete; because these constituents are kind of embedded in 
that final form, and we don’t believe there are issues that—— 

Mr. LATTA. OK, again, pardon me for interrupting. You are refer-
ring then to concrete after it is set, not in the pallets. OK. Because 
there are contexts that there are individuals, companies, et cetera, 
that aren’t going to touch this anymore, because they are going to 
say, We don’t want to to be held liable if all of a sudden down the 
road this is going to be held as something that is hazardous, and 
then all of sudden we are going to be responsible for tearing some-
thing up or being sued. 

So I think it is very, very important on these definitional phrases 
when you are talking about encapsulated and unencapsulated, be-
cause if we are talking about concrete in two different forms, that 
is going to have a lot of people very, very concerned. 
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Mr. STANISLAUS. Yes. Just to be clear, we are not proposing to 
regulate beneficial use at all in the proposal. The proposal is lim-
ited to just disposal and kind of the impoundments and landfill sce-
narios. We did see comments on is there anything else that we 
should be doing. But we have not proposed to address any form of 
beneficial use at the moment. 

Mr. LATTA. Mr. Chairman, my time has expired and I yield back. 
Mr. SHIMKUS. The gentleman yields back his time. The chair now 

recognizes the gentleman from Colorado, Mr. Gardner. 
Mr. GARDNER. Thank you, Mr. Chairman. Thank you for joining 

us today. 
And I want to go back to a series of questions that you answered 

with the chairman regarding economic analysis. You stated in later 
questioning that the EPA would not propose a rule where the costs 
exceed the benefits. Earlier though, you said that—and you said 
that you did an economic analysis, but that economic analysis did 
not do a jobs analysis. Is it standard procedure for an economic 
analysis to ignore the impact on jobs? 

Mr. STANISLAUS. Well, we didn’t do a direct analysis, and again 
we sought—— 

Mr. GARDNER. So you did not do a direct economic analysis. 
Mr. STANISLAUS. No, no. We did a direct economic analysis of 

various potential costs that we have identified, which includes cost 
of compliance by the utility sector, the cost to the States, as well 
as various benefits 

Mr. GARDNER. But not a cost on jobs. 
Mr. STANISLAUS. Not directly. 
Mr. GARDNER. So you did do a cost on jobs, then, indirectly? 
Mr. STANISLAUS. Well, we just looked at the direct cost from com-

plying with the rule 
Mr. GARDNER. So you did or you did not do jobs? 
Mr. STANISLAUS. Not. No 
Mr. GARDNER. So is it standard procedure, then, for an economic 

analysis to not include jobs? 
Mr. STANISLAUS. Well, I can get back to you on the specific de-

tails of how we do economic analysis. We do economic analysis 
based on the direct consequence of our rule 

Mr. GARDNER. So you don’t think your rule would have direct 
consequences on jobs? 

Mr. STANISLAUS. Well, we did an analysis of various costs of that, 
and clearly we are cognizant of the economic consequence of our 
rule 

Mr. GARDNER. So it does have an economic consequence. 
Mr. STANISLAUS. Sure. But we looked at both the cost and bene-

fits of the rule. 
Mr. GARDNER. But you didn’t look at jobs. 
Mr. STANISLAUS. Not directly, no. So we looked at, for example, 

the impact on the utility industry. 
Mr. GARDNER. So there is no impact on the utility industry on 

jobs? 
Mr. STANISLAUS. Well, we didn’t do that direct analysis. There is 

an impact on cost to the utility industry, and that translates to po-
tential increase, as I had noted earlier, some rise in utility rates 
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Mr. GARDNER. So do you believe, then, that an economic analysis 
that fails to show the full picture on jobs, is that an adequate eco-
nomic analysis? 

Mr. STANISLAUS. Well, we think we did a comprehensive analysis 
of economic—the total cost of economic, the cost and benefits. But 
clearly we received a lot of data on various forms of economic anal-
ysis that we are looking at it very hard right now. 

Mr. GARDNER. So let me just ask that question, then. I think it 
is a ‘‘yes’’ or ‘‘no’’ answer. Do you believe that an economic analysis 
that fails to show the impact on jobs, is that a complete economic 
analysis? 

Mr. STANISLAUS. Well, clearly we all, you know—and the Presi-
dent has made that commitment. We have to look at job con-
sequence for everything we do 

Mr. GARDNER. So then the answer is ‘‘no.’’ It is an incomplete 
economic analysis. 

Mr. STANISLAUS. Well, I think the economic analysis as part of 
every rule is going to differ. And I can get back to you on the rea-
sons. 

Mr. GARDNER. Well, I just would like to know. Is it the EPA’s po-
sition that an economic analysis that fails to take into account jobs, 
is that a complete economic analysis? I mean, I don’t see how you 
can talk about economic analysis without talking about jobs. 

So I guess I would like to know—and you said that you would 
not propose a rule where the costs exceed the benefits. But if you 
are not taking into account jobs, I just don’t see how that goes. 
What other rules has your office or the EPA promulgated that 
hasn’t focused on jobs or taken into account jobs? 

Mr. STANISLAUS. Well, I mean, I will get back to you on the 
rules. 

Mr. GARDNER. I would like to see a list of all the rules you have 
proposed that haven’t taken into account jobs. And then the Execu-
tive Order that was issued, will you ask for a review under the 
lookback provisions of the Executive Order so that it does take into 
account the effect on jobs? 

Mr. STANISLAUS. Well, clearly we would look at any job con-
sequences. 

Mr. GARDNER. But you haven’t. And you said you won’t, and you 
didn’t. 

Mr. STANISLAUS. Well, you know, as I explained earlier, we have 
to look at the direct consequence of the rule. And so to the extent 
that there are direct job consequences, we will take a look at that 

Mr. GARDNER. So you have taken a look at jobs. 
Mr. STANISLAUS. We have not directly taken a look at jobs. 
Mr. GARDNER. But your answer just then said that you would 

take a direct look at jobs. So you have or you haven’t? 
Mr. STANISLAUS. Not directly in the rule, in the proposed rule. 
Mr. GARDNER. I guess I would like an explanation to know 

whether or not the EPA considers jobs in their analysis, whether 
you have, and whether or not the EPA’s position is to consider jobs 
when it does an economic analysis. 

Mr. STANISLAUS. We definitely consider the consequence of jobs 
in our economic analysis. But the form of the economic analysis is 
really driven by the requirements of the rule. 
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[The information follows:] 
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Mr. GARDNER. This sounds like an answer—well, anyway, I think 
Yogi Berra could have some interesting comments on ‘‘we have,’’ 
‘‘we haven’t.’’ Is environmental justice considered in the economic 
analysis? 

Mr. STANISLAUS. I don’t believe directly, no. We just look—the 
primary amount of the benefit that we are trying to avoid is avoid-
ance of contaminated drinking water 

Mr. GARDNER. So environmental justice was not a part of 
your—— 

Mr. STANISLAUS. We did do an environmental justice analysis. 
Mr. GARDNER. But not jobs. 
Mr. STANISLAUS. In terms of the economic analysis, we looked at 

the benefits of avoiding, for example, drinking contaminated drink-
ing water or avoiding catastrophic failures. 

Mr. GARDNER. What does ‘‘environmental justice’’ mean to you? 
Mr. STANISLAUS. Avoiding a disproportionate impact on certain 

communities. 
Mr. GARDNER. And that was considered under the rule. 
Mr. STANISLAUS. We considered—we evaluated that. 
Mr. GARDNER. But disproportionate impact on the community 

does not include jobs. 
Mr. STANISLAUS. We certainly looked at the economic con-

sequence of the rule. 
Mr. GARDNER. Well, I look forward to hearing back from you. 
Mr. STANISLAUS. And I can provide you with those details. 
Mr. SHIMKUS. The gentleman’s time has expired. The chair recog-

nizes the gentleman from West Virginia, Mr. McKinley, for 5 min-
utes. 

Mr. MCKINLEY. Thank you, Mr. Chairman. And thank you for 
the committee allowing me to participate in this discussion. 

Thank you for being here. I have got several questions. I don’t 
know how I am going to get through them all in 5 minutes. But 
let me—last week we had some testimony from Purdue University. 
Dr. Ridgeway came in and explained some of the differences be-
tween the costs of handling between the fly ash if it were consid-
ered a hazardous waste. And she was suggesting that it would rise 
from $300,000 at a university to $25 million. 

Now, that is not a cost that can be absorbed by the taxpayers or 
the—excuse me—but it is going to be directly passed on to the con-
sumers. And in that case you had indicated somewhere your anal-
ysis had been, I believe, $4 a month or $50 a year under a class 
C, subsection C classification. I heard you make that testimony 
earlier, whereas her number is closer to $600 a year. Was she 
wrong? 

Mr. STANISLAUS. Yes. I am not familiar with that. The previous 
number is more—— 

Mr. MCKINLEY. We can get that for you then on that, but I think 
we need to take a look at that and the difference. Then you also 
talk about the beneficial use. And I heard testimony from our col-
league from California refer to it as toxic, toxic fly ash. I don’t 
know that—is the EPA saying it is toxic? 

Mr. STANISLAUS. We have—— 
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Mr. MCKINLEY. You agreed. I mean, you didn’t correct him when 
he said toxic fly ash, and you sat there and accepted that. Is it 
toxic? 

Mr. STANISLAUS. Again, we are in the middle of a rulemaking, 
and whether it is regulated on the C or D is something that—— 

Mr. MCKINLEY. Because if it is toxic, I think we should treat it 
a lot differently with it. I am not interested in trying to pass this 
thing off—especially try to force it on the consumers if it is toxic. 
And if it is a hazardous material, we shouldn’t do it. 

You have referred to the studies in 1993 and the study in 2000 
that both said it is not a hazardous material. The testimony is 
there. So I am concerned that the EPA is continuing this mantra 
that is going to stigmatize a by-product, an unavoidable by-product 
of burning coal. And the whole administration is concerned with 
what you are doing. 

We have information here in this packet from OMB, the Army 
Corps of Engineers, Department of Energy, DOI, Department of the 
Interior, Transportation, TVA, USDA, are all saying this could 
have some serious consequences to the economy of this country if 
you proceed with classifying it as a hazardous material. Their own 
comments back in—talk about the threat. What will corporate li-
ability lawyers tell companies about creating wall board for use in 
homes, hazardous material? Would you, if you allowed it to be con-
sidered a hazardous material, would you allow hazardous material, 
even though the comment toxic, to be used in drywall in our 
schools for our children? You are saying that is an oK beneficial 
use? 

Mr. STANISLAUS. Well, again, the only thing that we are identi-
fying is the mismanagement of coal ash could result in impacts. 
There are lots of products containing constituents either maybe 
coal ash or not that—— 

Mr. MCKINLEY. There are a lot of products that have toxic chemi-
cals with it. You do understand Bitchem asphalt highways have 
nickle, vanadium, chromium, mercury, arsenic, selenium, but yet 
we have asphalt highways all across America. I am not sure I un-
derstand, since the concentration levels are quite similar between 
fly ash and asphalt, why we are singling out asphalt or singling out 
fly ash for this issue. 

Do you also consider the amount of additional greenhouse gases 
that will be emitted by replacing this? We are going to do more 
damage to the environment with greenhouse gases if again, fol-
lowing the EPA’s argument, if we substitute fly ash in other prod-
ucts, we are going to have to create more greenhouse gas. Which 
should we be more concerned with? 

Mr. STANISLAUS. Well, clearly, we very much acknowledge the 
greenhouse gas benefits among other benefits of beneficial use of 
coal ash. I mean, the cement industry, for example, the concrete in-
dustry, tremendous benefits, greenhouse gas and otherwise. 

With respect to highways, we fully support the use of coal ash 
in highways. In fact, we have worked with the private sector. We 
have worked with the Department of Transportation. 

Mr. MCKINLEY. You haven’t included encapsulization as such. It 
is a surface. When you drive over it you are going to create dust. 
There is concrete dust. We all know that. I have designed plenty 
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of highways in my days, and we all know that just simply using 
the highway, scraping it, the use of it is going to create more air-
borne debris. If you are going to call it a hazardous material, I 
think we have got problems. 

I am afraid I have run over my time. But I look forward to hear-
ing more from you in the days ahead. 

Mr. STANISLAUS. Sure. And just quickly, our perspective is safe 
handling, and we want to promote all the benefits. 

Mr. MCKINLEY. We all do 
Mr. SHIMKUS. Thank you. We do appreciate your time, Mr. 

Stanislaus. I know it was a tough morning. But we do appreciate 
this. I think there are some areas of consensus and agreement. 
Legislation has moved to ensure that we don’t go in a direction 
that we think is going to be harmful for the economy and not make 
much difference in the safety of our citizens. So—make any dif-
ference. 

There are some questions submitted to you for response. We will 
leave the record open, and if you could reply in a timely manner, 
we would appreciate it. 

I would also just end by saying, you know, on the retaining 
ponds, you all have authority under the eminent hazard authority 
on containment ponds. The language is ‘‘may.’’ So nothing is pro-
hibiting EPA from doing containment ponds now under RCRA 7003 
and Safe Water Drinking Act 1413. So I would draw that to your 
attention. And with that, I appreciate my colleagues for the first 
panel. Thank you, sir, for coming. And we will sit the second panel. 

I would like to officially recognize the second panel, and the way 
I will do it is I will just kind of introduce you all right at the begin-
ning and get that out of the way. It won’t be in any great depth, 
and then we will just go to your 5-minute statements. The full 
record is in the statement for the record. 

You can see it is a hearing that we have a lot of interest on, so 
we want to get to questions as soon as possible. So if we stay 
around 5 minutes that would be helpful. 

And with that, in the order I have here, well, I will go to—first 
of all, we have to my left Mr. Tom Adams, from the American Coal 
Ash Association, welcome. 

Then we have Ms. Dawn Santoianni. Oh, you are over there. Is 
that close? Oh, I know why. And then we have Ms. Zdanowicz. 
Thank you. Good. 

And then it looks like it is Ms. Lewis—that is easy—Ms. Evans 
and Mr. Havens. 

Mr. Havens, we want to welcome you here. And the opening 
statements are 5 minutes, as I said. So we will start with Mr. 
Adams to my left. You are recognized for 5 minutes, sir. 
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STATEMENTS OF THOMAS H. ADAMS, EXECUTIVE DIRECTOR, 
AMERICAN COAL ASH ASSOCIATION; MARY T. ZDANOWICZ, 
EXECUTIVE DIRECTOR, ASSOCIATION OF STATE AND TERRI-
TORIAL SOLID WASTE MANAGEMENT OFFICIALS; ARI S. 
LEWIS, SENIOR ENVIRONMENTAL TOXICOLOGIST, GRA-
DIENT; DAWN SANTOIANNI, SENIOR ENGINEER, VERITAS 
ECONOMIC CONSULTING LLC, CARY, NORTH CAROLINA; 
LISA EVANS, SENIOR ADMINISTRATIVE COUNSEL, 
EARTHJUSTICE; AND CURTIS HAVENS, CHESTER, WEST VIR-
GINIA 

STATEMENT OF THOMAS H. ADAMS 

Mr. ADAMS. Thank you, Mr. Chairman. We appreciate the oppor-
tunity to come and talk to you today and the committee about one 
of the great recycling stories of our time, and how that success is 
endangered by potential overreaching by the EPA in this effort to 
create proposals and regulations for disposal. 

Our association was founded over 40 years ago to advance the 
management and use of coal combustion products in ways that are 
environmentally responsible, technically appropriate, commercially 
competitive, and supportive of a sustainable society. I would like to 
emphasize that most of ACAA’s members are small businesses 
comprised of people who are dedicated to the cause of recycling and 
improving the environment. It is these businesses that are being 
hurt most by this regulatory uncertainty over EPA’s proposal 
whether to go hazardous waste or nonhazardous waste for disposal. 

ACAA strongly endorses the bills that were recently filed to pro-
hibit EPA from regulating coal ash as a hazardous waste. We 
would like to commend Mr. McKinley and Mr. Latta for their lead-
ership in this issue. When EPA proposed a potential hazardous 
waste designation for coal ash over a year ago, the agency cast a 
cloud over our recycling efforts that has caused coal ash users 
across the country to decrease their specification and use of the re-
source. Now it appears that EPA will not come up with a final rule 
for quite some time. And Mr. Chairman, some of our members will 
not survive this delay. 

The bills before the House right now would prevent EPA from 
regulating coal ash as a hazardous waste under subtitle C, thereby 
resolving the regulatory uncertainty hurting our members. How-
ever, the bills would not prevent EPA from creating rules which 
protect human health and the environment, as we need. 

Our association was very clear last year when we went on the 
record passing a resolution of our board of directors, endorsing sub-
title D rules for disposal, and opposing any form of subtitle C regu-
lation. 

Supporters of the hazardous waste designation say there is no 
evidence of stigma associated with hazardous designation for coal 
combustion products. In fact, just the existence of EPA’s proposal 
has created a stigma that has affected markets in three ways. 

Number one, consumers of coal combustion products are begin-
ning to remove materials from their specification because of uncer-
tainty over safety, or the fear of potential liability from using it. 
Owners across the country, including the Los Angeles Unified 
School District, Anne Arundel County in Maryland, and even the 

VerDate Nov 24 2008 13:17 Dec 14, 2011 Jkt 037690 PO 00000 Frm 00057 Fmt 6633 Sfmt 6633 F:\112-040 HR 1391 FOSSIL FUEL-AWAIT OK\112-40 HR1391 FOSSIL FUEL-PDF MADE



54 

Canadian province of Nova Scotia have removed the use of fly ash 
and concrete over fears of its potential safety concerns. ACAA 
members are in these markets daily, dealing with this stigma, and 
know it is a real problem for the industry. 

Manufacturers of competitive products are currently using the 
potential for a hazardous waste rule as a marketing product for 
their materials. And we have seen it in blasting grit, brick manu-
facturing, lightweight aggregate production and concrete block 
manufacturing, all competitors using some form of the hazardous 
waste threat to market their products. 

And thirdly, we see commercial liability policies from insurance 
companies coming up with exclusions for concrete products and fly 
ash and synthetic gypsum being used in projects. 

So we have three very good examples of how the stigma is affect-
ing markets today, even without a rule, with just the cloud of that 
rule. Supporters of hazardous waste designations say that recycling 
rates will actually increase under hazardous waste designation. 

Citing the experience of a handful of industrial by-products, 
EPA’s evidence comes from material such as spent sulfuric acid, 
electric arc furnace dust, chat from lead and zinc mining and used 
oil. However, every one of the materials cited by EPA comes in 
small quantities which are heavily reprocessed before use and gen-
erally remain in the custody of the generators. 

CCPs are markedly different. They come in large quantities, are 
not reprocessed before use, are not used by the generator, and are 
used in products in retail, commercial and institutional markets. 
Citizens in this country can literally reach out and touch products 
containing CCPs in their homes. 

The coal ash recycling industry is worth protecting. The benefits 
of using coal ash rather than disposing of it are measured in the 
millions of tons annually, millions of tons of decreased landfill use, 
decreased natural resource use and decreased greenhouse gas emis-
sions. 

In the decade from 1999 to 2009, the period for which data is 
most recently available, our Nation successfully recycled 519 mil-
lion tons of coal ash, some 38 percent of the 1.35 billion tons gen-
erated. We decreased greenhouse gases by 138 million tons during 
that same period through the use of fly ash and concrete products. 
In the process, we contributed 9- to $10 billion annually to the 
economy and created over 4,000 green jobs. 

Our highways are benefited and bridges are benefited by the use 
of coal ash. Our agricultural markets are benefited by it as well. 

We urge you to support the bills that will resolve this regulatory 
uncertainty crippling the recycling effort in this country. Thank 
you. 

Mr. SHIMKUS. Thank you, Mr. Adams. 
[The prepared statement of Mr. Adams follows:] 
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Mr. SHIMKUS. Now we will recognize Ms. Mary Zdanowicz, Asso-
ciation of State and Territorial Solid Waste Management Officials. 
I wanted to get that on the record for the title. So you are recog-
nized for 5 minutes. 

STATEMENT OF MARY T. ZDANOWICZ 

Ms. ZDANOWICZ. Chairman, Ranking Member and members of 
the subcommittee, as the executive director of ASTSWMO, I won’t 
say the whole name, I want to thank you for inviting us to testify 
today. 

Members are experts, government experts in the management of 
hazardous and solid waste and representing 50 States, five terri-
tories and the District of Columbia. ASTSWMO supports the goal 
of H.R. 1391, to prevent regulation of coal ash as a subtitle C mate-
rial. 

The States have concerns, many concerns, but I am only going 
to address three today: One, CCRs are not a hazardous waste; the 
limited amount of capacity for hazardous waste; and the impact on 
State waste management programs. 

First, the hazardous waste issue. There are three bases for regu-
lating CCRs as a hazardous waste that the EPA has cited. First 
is the criticism of the test method used to determine whether it has 
characteristics of hazardous waste; the second are damage cases; 
and the third is a draft risk assessment report. 

The test is TCLP, and it is the only procedure that is approved 
by the EPA for determining if a material has characteristics of haz-
ardous waste for purposes of disposal. There are other tests that 
can be used to determine if a waste is hazardous for purposes of 
exposure to the environment. And our members support other 
methods that can in fact simulate those other conditions and be-
lieve that those are beneficial for beneficial use determinations. 
However, there is no evidence that TCLP is not appropriate for de-
termining hazardous waste for the purposes of landfill. And based 
on vast experience of our State members, coal ash rarely is found 
to be hazardous with the TCLP method. 

The second issue is the risk assessment. And there is much to 
critique about that risk assessment. But the report itself really 
says it most succinctly, and that is the risk assessment was based 
on landfill methods that are outdated and that, using current land-
fill methods, the risk—there is not the risk identified in the report. 

And then the alleged damage cases. I can say the same thing for 
the 24 damage cases that EPA identified. And I say ‘‘alleged’’ be-
cause they are alleged to represent modern-day landfill construc-
tion and practices. In fact, they don’t. Those 24 cases are from— 
some of them, for example, are from before RCRA. There are only 
three that appear to be operated after 1990, and for a short time. 
And those are times when the construction of landfills certainly 
were not what they are today. But, in fact, those cases, as well, are 
not really what I would call landfill practices, clearly not today. For 
example, some include gravel pits, quarries, and even a lake im-
poundment. That would never be considered disposal. 

Now, not all sites that are called damage cases actually are. Re-
cent nongovernmental reports name an additional 70 sites as dam-
age cases. But the sites were identified by members of the public 
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who reviewed records from State environmental offices. And our 
members contest the conclusions about those sites in their reports. 
They found the information to be incomplete, incorrect, and/or mis-
leading. The bottom line, any evidence that is used to support sub-
title C regulation of coal ash should be based on sound science and 
modern disposal practices. 

The other issue I would like to address is disposal capacity. 
Using a very optimistic estimate, the amount of coal ash that will 
be produced for disposal is about 22 million tons a year. The States 
and EPA agree that there is less than 35 million tons of capacity 
for coal ash—or, I am sorry, for hazardous waste currently. So that 
means in less than 2 years that capacity will be consumed and that 
has tremendous implications for State programs. 

[The prepared statement of Ms. Zdanowicz follows:] 
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Mr. SHIMKUS. Thank you very much. The time is expired. Y’all 
both did great on 5 minutes. 

Mr. SHIMKUS. Now we will see how Ms. Lewis does. Ms. Lewis 
is a toxicologist with Gradient. We welcome you, and you are recog-
nized for 5 minutes. 

STATEMENT OF ARI S. LEWIS 

Ms. LEWIS. Good morning, everyone. I appreciate the opportunity 
to testify here today in front of this committee. My name is Ari 
Lewis, and I am a toxicologist and risk assessor, and I presently 
work in an environmental consulting company called Gradient. As 
far as my background goes, I have extensive expertise in metal 
toxicology and risk assessment, and over the past several years I 
have been actively involved in many different issues related to coal 
ash and public health. 

Before I move on to my key points, I would just like to point out 
that most of my technical work related to coal ash risks has been 
performed under contract with the Electric Power Research Insti-
tute. However, I am here today as an independent agent, and the 
opinions that I am going to express are my own. 

Today my testimony is focused on EPA’s risk assessment and the 
regulatory impact analysis; and specifically, whether the health- 
based information contained in these documents supports the regu-
lation of coal ash as hazardous waste. And just to get everyone ori-
ented, I am going to sort of state my overall conclusions first, and 
then I will provide some of the details. 

So my overall conclusions are these: Number one, the results of 
the risk assessment actually demonstrate that under typical waste 
disposal practices, coal combustion residuals do not pose a public 
health concern. High-end risk estimates in EPA’s risk assessments 
are uncertain and reflect more atypical exposure scenarios that do 
not necessarily reflect real-world conditions. As a result, the quan-
titative risk estimates that are presented in the risk assessment 
cannot be reliably used to distinguish among different regulatory 
options, mainly because the risks are likely to be severely overesti-
mated. 

And finally, the results of the regulatory impact analysis and 
considerations of the uncertainties in that analysis demonstrate 
that there is very little public health benefit to be derived from reg-
ulating coal combustion waste as hazardous waste. 

So now I will just provide a little bit more background. I think, 
first, it should be recognized that the EPA risk assessment was a 
very complex undertaking that attempted to capture the full range 
of disposal scenarios under a wide range of environmental condi-
tions and waste characteristics. 

While this was a very comprehensive approach, examining risks 
in this way leads to two major issues. The first one is that this ap-
proach creates hypothetical waste management units that do not 
necessarily reflect real-world conditions. 

And number two is that this kind of approach involves a large 
number of assumptions that leads to a profound amount of uncer-
tainty which often manifest as risk overestimates. When this un-
certainty is not fully characterized, it leads to risks that can be 
overstated and lack reliability, particularly when you are esti-
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mating high-end or low-end risk. And for this reason it is most ap-
propriate to use the EPA results qualitatively, for example, to un-
derstand which types of waste types or management units are asso-
ciated with more risk. So the EPA risk assessment presents more 
typical risk and high-end risk. 

As is typical of any risk assessment, both these estimates were 
developed using health protective perceptions that were meant to 
overestimate risk. And despite this health protective bent, the re-
sults of the risk assessment clearly showed that coal combustion 
waste does not pose a public health concern under typical waste 
management conditions. 

Although risk targets were exceeded for arsenic under some of 
these more typical disposal scenarios, the risks are actually similar 
to what you would expect if you were exposed to naturally occur-
ring arsenic in food, water, and soil. At the high end, arsenic risk 
from landfills were still similar to those from naturally occurring 
background sources of arsenic. But arsenic risk from surface im-
poundments, ponds, were clearly elevated. These high-end risks re-
flect more improbable exposure scenarios and, as mentioned ear-
lier, are highly uncertain and should not be used quantitatively to 
evaluate the need for hazardous waste determination. 

And finally, in regards to the RIA to determine if hazardous 
waste listing was justified, EPA conducted a cost-benefit analysis 
using the arsenic result from the risk estimate to estimate how 
many potential cancer cases would be avoided under different 
waste management options. As a result, the uncertainties in the ar-
senic risk assessment were perpetuated into the cost-benefit anal-
ysis. And then on top of this, the cost-benefit analysis itself con-
tained several additional assumptions that led to overestimates. 

The implications of this are that the number of cancer cases 
avoided under each disposal scenario, subtitle B versus subtitle C, 
are likely to be significantly overestimated. And if this factored into 
the analysis, the difference in the cancer cases avoided between 
hazardous and nonhazardous disposal is negligible. And in fact, 
given the potential magnitude of this overestimate, it is plausible 
that regulating coal combustion residue as hazardous versus non-
hazardous waste offers no measurable public health benefit. Thank 
you very much. 

[The prepared statement of Ms. Lewis follows:] 
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Mr. SHIMKUS. I want to thank you. 
And I now recognize Ms. Santoianni for 5 minutes. She is with 

Veritas Economic Consulting. 

STATEMENT OF DAWN SANTOIANNI 

Ms. SANTOIANNI. Good morning, Mr. Chairman, Members of Con-
gress, and fellow panelists. Thank you for the opportunity to speak 
to you today. 

My name is Dawn Santoianni. I am a senior engineer with 
Veritas Economic Consulting. I have over 19 years’ experience in 
combustion science, air pollutant formation, and quality assurance 
reviews. 

Veritas Economics is a small business that specializes in cost- 
benefit analysis, and assessing the energy production, economic im-
plications, and electric reliability implications of proposed environ-
mental policies. 

Today I will be presenting the results of our cost analysis on 
EPA’s proposed subtitle C option for the regulation of coal combus-
tion residuals, or CCRs. This research was sponsored by the Elec-
tric Power Research Institute, but I am here representing myself 
and my company alone, and my views do not necessarily reflect 
EPRI’s views. 

The analysis we conducted quantifies the incremental costs for 
the additional requirements under the subtitle C option compared 
to a baseline, or what the current operations are today. We col-
lected site-specific information on CCR handling and the plant con-
figuration through a survey of coal-fired generating unit owners. 
And these survey responses covered 561 units at 225 plants subject 
to the regulations. 

Our cost of the industry report is available through the EPRI 
Web site. It is publicly available, and I have several copies with me 
if you are interested. Although the landfill design requirements 
and the groundwater monitoring requirements under subtitle D are 
identical to those under subtitle C, because CCRs under subtitle C 
would be regulated from cradle to grave or their point of genera-
tion, this imposes additional standards and costs. Our analysis 
quantified these costs, which are excluded by EPA from their IRA. 

Under subtitle C, CCRs would be regulated from their point in 
generation, as I said, which requires retrofits and engineering up-
grades in the plant for tanks, buildings, and conveyors that handle, 
process, or store CCRs. In addition, plants would also need waste-
water treatment systems to replace the function currently provided 
by surface impoundments. Under subtitle C, EPA acknowledges 
surface impoundments would be effectively phased out. 

The decision to where to dispose of CCRs is a function of many 
site-specific parameters and also some restrictions that include 
seismic restrictions, fault area restrictions, unstable topology, 
State-level restrictions, floodplain, watershed, land availability. 
These restrictions may preclude some plants from having a landfill 
on-site for the disposal of their CCRs, and this was confirmed from 
our survey data. The amount of CCRs destined for disposal would 
be, obviously, impacted by any changes to beneficial use rates. 

I will note that in the IRA and in their proposal, EPA specifically 
expresses concern about unencapsulated uses of CCRs. These uses 
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include large-scale structure fill, road embankments, and sand and 
gravel pits, and even agricultural uses. 

In the scenario where EPA examines stigma in the IRA, they as-
sume an 80 percent reduction in these uses. It is entirely plausible 
that unencapsulated uses would completely go away, either due to 
direct regulation or stigma. Encapsulated uses, on the other hand, 
according to our calculations, represent only 31.5 percent of the 
total CCPs generated annually. So the bulk of the CCPs, regardless 
of what happens to products such as wall board and concrete, 
would end up still needing to be disposed. 

I will acknowledge that although the EPA assumes this drop in 
unencapsulated uses, they do not quantify the increased disposal 
costs associated with that for that scenario, as well as the economic 
impacts to the beneficial use industry in the form of job losses or 
lost revenue. 

Our analysis estimates that between 14.97 million and 20.55 mil-
lion tons of CCRs each year would be sent to commercial hazardous 
waste landfills under the subtitle C option. This is comparable to 
the ASTSWMO estimate that you heard about earlier, even though 
our figures were independently derived. This volume of waste, as 
you heard, would exceed the entire current capacity of the commer-
cial hazardous waste market within 2 years. 

Our analysis shows that the cost of the subtitle C regulation to 
the electric generating industry, including these upstream costs to 
comply with subtitle C, are between $5.32 billion and $7.62 billion 
annually over 20 years, and at a 7 percent discount rate the total 
incremental costs are $55.3 billion to $74.5 billion. This is signifi-
cantly higher than EPA’s estimate of $20.35 billion. 

I will make note, even though I am sorry I am running overtime, 
compliance with other environmental regulations such as the util-
ity boiler max will increase the cost to comply with CCR rules be-
yond what we have estimated. A good example is the need to add 
scrubbers, which will increase the amount of CCRs generated and, 
thus, disposal cost. 

Since there has been several questions about economic analysis 
and benefit-cost analysis posed by the Congressmen, I will note 
that an integrated analysis should include the impacts to energy 
supply, electricity prices, jobs, and local electric reliability from 
these concurrent regulations. And I would emphasize that an elec-
tric reliability analysis that only considers the generating capacity 
to shut down is a partial analysis and does not provide a complete 
picture of the reliability impacts. Reliability analysis—— 

Mr. SHIMKUS. I am going to ask you, just for the respect of other 
panelists, we will stop there. You will get some few questions. As 
you know, we were focused on economic analysis quite a bit in the 
first panel. 

[The prepared statement of Ms. Santoianni follows:] 
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Mr. SHIMKUS. So I would like to now recognize Ms. Evans, Lisa 
Evans from Earthjustice. You are recognized for 5 minutes, ma’am. 

STATEMENT OF LISA EVANS 
Ms. EVANS. Chairman Shimkus, Ranking Member Green, and 

members of the subcommittee, I appreciate the opportunity today 
to address the threats posed to our Nation’s health and environ-
ment and economy by coal ash in ponds and landfills. When mis-
managed, this toxic waste harms Americans nationwide by poi-
soning our water and our air. 

My name is Lisa Evans. I am senior administrative counsel for 
Earthjustice, a national nonprofit public interest law firm. I speak 
today for all those who are harmed by coal ash, some of whom are 
in the room this morning. 

I speak for those whose water is poisoned, whose air is filled with 
ash, whose homes have lost their value. I speak for those behind 
me from Illinois, West Virginia, Pennsylvania, Indiana, and Mis-
souri, who fear for their children and their grandchildren and who 
came here for help. 

However, the bill before this committee does not serve these citi-
zens nor does it serve the Nation. H.R. 1391, whose purpose is to 
remove EPA’s authority to establish federally enforceable regula-
tions for coal ash, will cause great harm. 

First, the bill strips EPA of its ability to consider science and 
public comments in its ongoing rulemaking. Second, the bill will 
perpetuate highly dangerous conditions at coal ash dumps across 
the country, wet and dry. Third, the bill will not increase recycling 
and, instead, will decrease the incentive for coal ash reuse. And, 
fourth, the bill passes on to future generations the enormous eco-
nomic liability created by decades of ash mismanagement and en-
sures that this liability will grow ever larger in the absence of dis-
posal and cleanup standards. 

No, this bill does not serve the Nation. This bill focuses very nar-
rowly on only one aspect of the Nation’s enormous coal ash prob-
lem—namely, the benefits of recycling a portion of the ash. In es-
sence, the bill does try to divert a tsunami into a swimming pool. 

Please allow me to elaborate. 
First, the bill is an unwise and wholly unwarranted interference 

in an ongoing rulemaking. In June 2010, EPA proposed two alter-
native coal ash regulations. The Agency held eight public hearings 
and received an unprecedented 450,000 comments. EPA must be 
permitted to consider these comments and to issue a final rule 
based on the best available science. Interference in EPA’s ongoing 
technical and scientific deliberation is reckless and unjustifiable. 

Second, by removing EPA’s ability to regulate coal ash under 
subtitle C, the bill guarantees that coal ash disposal in States with 
inadequate or even nonexistent regulations will continue without 
essential controls on dangerous dumping. It must be understood 
that the great majority of States do not require essential controls; 
yet, the bill prevents EPA from filling this gap. 

States that fail today to require composite liners, dust controls, 
monitoring, and financial assurance, like Illinois, Kentucky, Ohio, 
Oklahoma, Texas, and many more, can continue unchanged. The 
reality is that most States have been unwilling to impose restric-
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tions on coal ash dumping for decades. These States simply are not 
going to change their programs based on voluntary guidelines. 

In addition, if Federal standards are not made mandatory, there 
will be a significant disproportional impact on low-income commu-
nities and communities of color—our Nation’s most vulnerable com-
munities. 

Further, ironically, the bill prevents EPA from phasing out the 
most dangerous form of coal ash dumping, wet disposal of ash in 
impoundments. This bill will make it impossible for EPA to once 
and for all phase out high-risk coal ash dumps like the one that 
collapsed in Kingston, Tennessee, in 2008. 

Third, the bill will not increase recycling. Market analysis and 
our research of all the hazardous wastes that have been designated 
to be hazardous show that, when disposal of waste is regulated 
under subtitle C, there is far greater incentive to recycle because 
disposal costs increase. This bill will remove this incentive, and re-
cycling cannot compete with a hole in the ground. Significant in-
creases in real innovation in the reuse of fly ash and other combus-
tion waste will occur only if disposal of coal ash is strictly regu-
lated. 

Lastly, the bill does nothing and, in fact, only increases the enor-
mous existing liability posed by the Nation’s existing coal ash 
dumps. This bill turns its back on the reality of the hundreds of 
aging, poorly constructed, and leaking dumps located throughout 
the U.S. Another costly disaster is inevitable if ash ponds are not 
phased out. It is also inevitable that the drinking water of more 
communities will be poisoned by arsenic and other chemicals if 
leaking dumps are not monitored and lined. Does this Congress 
really want to direct EPA to ignore these deadly hazards? And who 
will accept responsibility when this occurs? 

Yes, this bill asks EPA to close its eyes and hope this immense 
and deadly problem goes away. Yet, the Resource Conservation Re-
covery Act requires EPA to carefully consider the best available 
science, health risks, and environmental damage in its hazardous 
waste determination. This process has worked well for 30 years. 
Tying EPA’s hands now and removing science in the middle of an 
ongoing rulemaking is a reckless call that will have dire con-
sequences for the Nation’s health and economy. And it will have 
dire consequences for all those in this room and elsewhere who 
today are relying on the good sense, compassion, and foresight of 
this Congress. 

Thank you. 
[The prepared statement of Ms. Evans follows:] 
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Mr. SHIMKUS. Thank you. 
Now I would like to recognize Mr. Havens for 5 minutes. 
Welcome, sir. 

STATEMENT OF CURTIS HAVENS 

Mr. HAVENS. Thank you. Good morning, Mr. Chairman, members 
of the committee. My name is Curt Havens, and I live in Rep-
resentative McKinley’s First District in Hancock County in Ches-
ter, West Virginia. We live 1,584 feet from the nearest finger of Lit-
tle Blue Run unlined coal ash impoundment. Our home is 100 feet 
below the elevation of the impoundment. 

At this time, I would like to introduce my wife of 40 years. She 
is sitting behind me. 

In 1974, a Bruce Mansfield representative knocked at our door 
and handed me and my wife a beautiful, laid-out plan of a rec-
reational place that would have hiking, bike trails, fishing, and a 
place to spend time with my family. But, today, this same site is 
not a beautiful lake; it is a toxic waste dump called Little Blue. 

The impoundment is 1,300 feet, and 400 feet deep in some 
places. It has a high-hazard dam that, if breached, will cause loss 
of human life. We believe the land that God has given us to take 
care of is being destroyed by a coal ash impoundment since 1975. 
The smell of rotten egg and sulfur hangs in the air near our homes, 
and several of the neighbors are experiencing water gushes on 
their land and into their springs. Water gushes were not there be-
fore First Energy began filling the West Virginia site of the im-
poundment. 

There is a fellow named Merle Beyer who has a vehicle repair 
shop on Johnsonville Road down from us. For years, he had used 
a spring on his land to make coffee. First Energy does the testing 
from the spring. The man that comes and does the collection of the 
water told Merle not to drink it because it will do you in. 

First Energy did acknowledge a correlation between their im-
poundment and the offsite seeps when they met with West Virginia 
DEP on October 27, 2010. We already have problems and worry 
that First Energy plans to dump more toxic ash near our homes. 
First Energy will be stacking geotubes filled with toxic ash on the 
impoundment 62 feet high. We worry that this additional ash will 
push more water toward the seeps on the West Virginia side. 

The seeps coming from Little Blue pond are contaminated. On 
August the 21st, 2010, the West Virginia DEP did two water tests 
on seeps and springs, and the end result is high levels of cadmium 
in both tests. As I understand it, cadmium appears to be the larg-
est single contributor to thyroid disease. 

I had thyroid cancer in 2001 and had my total thyroid removed. 
My wife, Debbie, has a lump on her thyroid that they found last 
year, and they are monitoring it and keeping an eye on it. My 
neighbor, which is 30 years old, has thyroid trouble and a tumor 
on his spine. Another neighbor, 70 years old, had thyroid cancer 
and prostate cancer. My doctor told me in Pittsburgh, the surgeon 
said that thyroid is mostly in women, not men. There are three 
men within a half a block that had thyroid cancer. 

We found out that there are 10 monitoring wells at Little Blue 
that have high levels of arsenic, and no one told us about them. 
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We found that after reviewing public documents. Even more trou-
bling is the fact that, on January 25th, 2006, the West Virginia 
DEP turned over the rights to Pennsylvania DEP. This is West Vir-
ginia land, not land in Pennsylvania. About one-third of the un-
lined coal ash impoundment is in West Virginia. 

I have concerns about my wife’s health. She has Type 1 diabetes. 
She has full body tremors. Her hand shakes. And the only thing— 
she takes pills that control that, but someday them pills might stop 
working, and that wears her out. I have Type 1 diabetes. I have 
high blood pressure; as I said before, thyroid cancer. And I have 
poor circulation in my legs and feet. 

I have grown a garden on my land for the past 34 years and have 
fed my children and my grandchildren from it. Two years ago, I 
had a garden with some nice red ripe tomatoes in it. My grand-
daughter, Sara, wanted to walk in my garden. She was 4 at that 
time. As we walked through the garden, I looked back and she had 
picked a tomato and took a bite out of it. I took it from her; I didn’t 
want her to eat any more of it. 

The next day, I destroyed my whole garden—beans, tomatoes, 
peppers, cabbage. I cried like a baby. I enjoyed my garden. We 
need my soil tested for things that is in coal ash to see if it is haz-
ardous. The grandkids—we have, you know, two grandkids that 
live close to us, and they are always asking Grammy and Pappy 
to make—Grammy to make chili and vegetable soup. They enjoy 
that. We can’t use the stuff out of our garden because we are not 
sure what is in the soil. 

I had been honored to serve my country as a Yeoman Third Class 
aboard the USS John S. McCain DDG–36 in the Navy. Now I come 
to Washington, D.C., this week to speak to Members of Congress 
and the administration, asking for a strong Federal protection of 
my family and community. 

We are only on earth one time. Please help us keep it safe and 
make it a better place for us and our grandkids. We understand 
jobs are important, but no one should have to choose jobs or health. 
We need and deserve both. 

We have friends that do work at First Energy and neighbors that 
work there. People say, why don’t you just move? Well, who can af-
ford to move? Who would buy our house? You know, the deprecia-
tion and the value is down. Who would live in an area that has risk 
of health reasons there? You know, we put in 31 years of hard 
work in our house to keep it up. So what we do? I retired 6 years 
ago from the U.S. Postal Service, so we have a nice, comfortable 
home to live in. 

We met with Representative McKinley yesterday, and we would 
like to still invite him to our house sometime and come up and see 
the impoundment. And we would like to continue talking to you 
and keep in contact. 

Thank you. 
[The prepared statement of Mr. Havens follows:] 
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Mr. SHIMKUS. Thank you, sir. Thank you for your service. And 
the great thing about our Constitution is that it does give individ-
uals the right to collectively organize to air their grievances, and 
you got the chance to do that today. 

Mr. HAVENS. I am sorry about my voice. 
Mr. SHIMKUS. No. We do appreciate you. 
Now I recognize myself for the first 5 minutes of questioning. 
Ms. Lewis, some of the panelists are testifying that having EPA 

regulate coal ash under subtitle D will dramatically increase the 
incidence of cancer cases. In your professional opinion as a toxi-
cologist, do you agree with their point? 

Ms. LEWIS. No. I am not sure why people would say that. If you 
looked at the regulatory impact analysis, it wouldn’t support that 
at all. 

And then, based on my professional opinion, as I sort of men-
tioned in my comments here, those estimates that are in that anal-
ysis—and I don’t remember the exact numbers—they would defi-
nitely overestimate the difference between subtitle C and subtitle 
D. 

And I don’t want to get into all the details because it would bore 
you people. But I think, you know, in a back-of-the-envelope cal-
culation and the things I have looked at, I mean, it would really 
amount to, on a hypothetical basis, less—well, well, well under one 
excess cancer case per year. But it could be as low as zero. There 
is no way to tell because you are comparing hypotheticals. You are 
looking at hypothetical risks. 

I mean, there is certainly no evidence that I am aware of that 
anyone has ever—— 

Mr. SHIMKUS. Can you explain the difference between toxicology 
and a public health assessment? 

Ms. LEWIS. Well, toxicology is looking at human health studies, 
looking at animal studies, looking at in vitro studies, and garnering 
information about the toxicity of the chemical, in and of itself, 
whereas a public health assessment more combines the toxicity in-
formation with the exposure information to understand how that 
may impact public health. 

Now, it is very important—this has come up a lot here, talking 
about the toxicity of something. In and of itself, that is not a very 
informative statement. You really need to understand how people 
are exposed and what amount they are exposed to, to really under-
stand the public health impacts. 

Mr. SHIMKUS. Great. 
Mr. Adams, if you follow a lot of the opening statements, even 

Ms. Evans mentioned that when mismanaged—my question is, you 
heard Mr. Dingell in his opening statement and his questions. Did 
you disagree with any of his line of thought, as far as really defin-
ing the problem and possible remedies? 

Mr. ADAMS. Well, first off, the American Coal Ash Association 
concentrates on the beneficial uses of coal combustion products, 
and we try to stay away from discussions of what is appropriate 
for disposal. 

Having said that, what we are looking at here is a situation that 
was fired by the Tennessee Valley Authority problem at Kingston. 
That really coalesced people around creating rules for disposal. 
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So when we listen to a lot of the comments about damage cases 
and concerns about disposal, they seem to focus on the wet im-
poundments. So what Congressman Dingell was mentioning is per-
haps we need to look at the impoundment problem and solve that 
problem as our most immediate concern. And then, if we need to 
move later on, I think it would make sense to take other action. 

But in terms of the ACAA, we really just encourage any type of 
regulation other than a subtitle C hazardous waste—— 

Mr. SHIMKUS. Great. Let me move on because my time is limited. 
Ms. Santoianni, obviously, the big debate was cost-benefit anal-

ysis, job creation. Wide disparities in the cost, compared to what 
EPA was sort of alluding to but obviously on record saying they 
never calculated job impact. 

In an economic analysis, have you done a job impact? 
Ms. SANTOIANNI. No. We were not tasked to do a full economic 

analysis, so—— 
Mr. SHIMKUS. But let’s, then, follow up on—Mr. McKinley talked 

about—and she was here last week, one of the university professors 
from Purdue, dramatically talked about the huge increase in the 
cost to that university because they have a coal-fired power plant. 

When you sat in on the first panel and I intervened with the 
EPA representative, was I correct in saying they are just talking 
about the electricity rate; they are not talking about the loss of rev-
enue or the increased disposal cost of a new regulatory regime? Is 
that correct? 

Ms. SANTOIANNI. That is correct. With the subtitle C proposal, 
their estimation of cost is exactly the same regardless of what kind 
of stigma they examined. And they do not look at the increased 
cost of disposal. In fact, they assume the same disposal patterns as 
today, whereas subtitle C imposes a whole set of other require-
ments that would cause more to go offsite and commercial, at an 
increased cost, obviously. 

Mr. SHIMKUS. Yes, and let me go to Ms. Zdanowicz. 
Does the history back up the testimony from Ms. Santoianni? 
Ms. ZDANOWICZ. There is some history to rely on, and that is, in 

1980, industries had much of their waste stored onsite. But later, 
when it became hazardous, those industries, rather than going for 
corrective action and subtitle C permits, went for offsite disposal. 
So, in fact, there is precedence for that. 

Mr. SHIMKUS. And, actually, just the opposite of what some of 
the previous testimony said. 

Ms. ZDANOWICZ. Yes. 
Mr. SHIMKUS. So thank you. 
My time has expired. I will now yield to the ranking member, 

Mr. Green, for 5 minutes. 
Mr. GREEN. Thank you, Mr. Chairman. 
I have a number of questions. But it sounds like the storage of 

the slurry is the problem. But would the industry, Mr. Adams or 
Ms. Zdanowicz, would they oppose lining not only slurry but also 
the lining requirements also for dry storage? 

Mr. ADAMS. Our association supports subtitle D requirements. In 
the EPA proposals, the requirements, the engineering standards 
for either subtitle C or subtitle D landfills would be identical. So 
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you are going to get the same level of protection; the difference is 
in who gets to enforce that protection. 

Mr. GREEN. Yes. Well, I understand that subtitle D is the State 
enforcement. But, you know, that is what we do here, is change the 
law. And if we gave EPA the authority to have these standards— 
and, of course, they still could be forced just like EPA does with 
lots of other issues—the States would have the first authority to 
enforce them. But if we required that lining for both dry storage 
and wet storage, is that a problem with the industry? 

Mr. ADAMS. Not for the American Coal Ash Association and its 
members. 

Mr. GREEN. OK. 
Mr. Havens, one, thank you for your service. Congratulations to 

you and your wife for 40 years. My wife and I celebrated 41 in Jan-
uary. 

Mr. HAVENS. Congratulations. 
Mr. GREEN. So, you know, for our wives to put up with us all 

these years, it is amazing. 
Have you had a chance to test your garden with soil samples? 
Mr. HAVENS. I have talked to the West Virginia DEP, and he is 

supposed to come up from Charleston or Fairmont and test it. They 
said they would test my soil for me. 

Mr. GREEN. I know—you know, I only grow peppers and toma-
toes in my yard, but I know people test their soil all the time to 
have certain types of plants that are successful. You know, in 
Texas, those are azaleas or whatever. And, obviously, I would do 
that. That is why I was wondering, because living 100 feet—and 
I sympathize with you. 

I moved into my first house in 1971, and we were told this 15- 
acre tract was going to be a park. We didn’t go bother to go check 
with the county to see if they had reserved that 15-acre tract. It 
turned out they were going to build multifamily there. We ended 
up having a school built and a community building. But it took a 
lot of political work to do that, because the developer, even though 
they told us something, we didn’t check on it. It made me—from 
then on, when I buy property, I look and see what the reserves are. 

Mr. HAVENS. Our thing was we moved there in 1973 when I got 
out of the Navy. We was there before the dam was. 

Mr. GREEN. Yes. Well, and somebody owned that property, and 
they have the right to use that property. But even though you were 
told that, there was no guarantee for that for you. 

Mr. HAVENS. Yes. 
Mr. GREEN. Ms. Evans, in your testimony, you state that market 

analysis shows that when the disposal of waste is regulated under 
subtitle C, there is a greater incentive to recycle because of the dis-
posal cost increase. 

That is interesting, because I want to—obviously, we want to— 
in EPA testimony, they want more recycling. And I think that is 
what we want. 

And I am going to ask the rest of the panel, particularly from 
the industry, is that true? Because I know we have—the percent-
age we have—37 percent now is recycled. And, you know, the 
cheapness of just slurry storage or dry storage doesn’t encourage 
recycling. Is that correct? 
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Ms. Evans? And then I will ask the industry in my minute and 
30 seconds. 

Ms. EVANS. It is absolutely correct. When you dump the ash in 
a pond or landfill, it can cost $3 a ton; it can cost almost nothing. 
There is no incentive, with that kind of cheap disposal cost, to find 
other uses for it. 

In my own home State of Massachusetts, when the Massachu-
setts State government clamped down on two power plants, they 
were unable to keep using their unlined ponds. They ended up 
going to a re-burning system on their power plant, which now cap-
tures, at that one, at our biggest plant, about 100 percent of the 
ash, which is now used in concrete. That is the kind of success 
story when a company cannot just dump in a hole next to the 
plant. 

Mr. GREEN. Mr. Adams, I know that is what your association 
does. Do you see that if the cost for wet storage or dry storage is 
so cheap, then it would discourage recycling? 

Mr. ADAMS. No. That, in fact, is not the case. What is happening 
in the marketplace—and, first off, as I mentioned earlier, we look 
at beneficial use. And, first, we look at environmental safety; sec-
ondly, we look at technical appropriate; third, it has to be commer-
cially competitive. And our members have done a great job, as evi-
denced by the recycling rate today, of identifying how those prod-
ucts compete in the marketplace and the real value. Utilities have 
recognized that, too. And, over time, contracts between utilities and 
their marketing companies have changed to reflect that. 

So we have currently many, many situations where, for example, 
in Wisconsin, if you look at the CCPs generated there, over 90 per-
cent are used beneficially, with We Energies using 99 to 100 per-
cent every year because they recognize it has value to market. 

Mr. GREEN. Well, obviously, I think all of us would rather have 
wallboard with coal ash in it than what we have got from China. 

Mr. ADAMS. The wallboard you are looking at does not contain 
coal ash. It contains synthetic gypsum from the scrubbers in power 
plants. There is no ash in that wallboard. It is synthetic gypsum, 
about 35 percent of the wallboard. 

Ms. EVANS. But if I could respond to the Wisconsin situation, is 
that in Wisconsin there are better laws than average, which gives 
an incentive to the Wisconsin We Energies to the utilities to recy-
cle. That same situation would not be true in Texas, in Alabama, 
in Illinois. 

Mr. GREEN. We try not to have much coal ash. 
Mr. SHIMKUS. The gentleman’s time has expired. 
Now the chair recognizes the chairman emeritus, Mr. Waxman, 

for 5 minutes. 
Mr. WAXMAN. Thank you, Mr. Chairman. 
I would like to set aside the debate over subtitle C versus sub-

title D and focus on what protections should be established on the 
ground. 

Mr. Adams seems to state that the American Coal Ash Associa-
tion supports phasing out wet impoundments like the one that 
burst in Kingston, Tennessee, in 2008. 
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I would like to go down the line and ask all of the witnesses if 
they support phasing out wet impoundments. And please just give 
me a ‘‘yes’’ or ‘‘no’’ answer. 

Mr. Adams? 
Mr. ADAMS. Yes, if those impoundments are not providing envi-

ronmental protection—— 
Mr. WAXMAN. ‘‘Yes’’ or ‘‘no.’’ Because I have ‘‘yes’’ or ‘‘no’’ ques-

tions and want to get everybody in. 
Ms. Zdanowicz? 
Ms. ZDANOWICZ. Our association has not taken a position on that, 

so I can’t say ‘‘yes’’ or ‘‘no.’’ 
Mr. WAXMAN. OK. 
Ms. Lewis? 
Ms. LEWIS. I don’t have a position on that either. I would want 

to—— 
Mr. WAXMAN. OK. 
Ms. SANTOIANNI. I don’t have a position on that either. 
Mr. WAXMAN. OK. 
Ms. Evans? 
Ms. EVANS. Yes. 
Mr. HAVENS. Yes. 
Mr. WAXMAN. OK. 
We have heard testimony about the need to ensure that the 

standards for dry landfill disposal are also improved. These stand-
ards would likely include the use of double liners, groundwater 
monitoring, dust control, and other necessary measures. 

Would each of you please answer if they would support improv-
ing the standards for dry landfill disposal? 

Mr. ADAMS. Yes. 
Ms. ZDANOWICZ. Many of our States are doing that already. So, 

yes, we support. 
Mr. WAXMAN. OK. 
Ms. LEWIS. To the extent I think it would reduce risk, yes. 
Ms. SANTOIANNI. Yes, I would support that. 
Ms. EVANS. Yes. 
Mr. HAVENS. Yes. 
Mr. WAXMAN. OK. 
Let me ask each of the witnesses if improved coal ash disposal 

standards should be enforceable. 
Mr. Adams? 
Mr. ADAMS. Yes. 
Ms. ZDANOWICZ. Yes. But if I might say, yes, by the States. 
Ms. LEWIS. There should be some oversight, you know. I don’t 

have an opinion about who oversees that. 
Ms. SANTOIANNI. I don’t have a position on who oversees it. 
Mr. WAXMAN. I am not asking who. Do you think they ought to 

be enforceable? 
Ms. SANTOIANNI. Yes, there should be enforcement. 
Ms. EVANS. Yes. 
Mr. HAVENS. Yes, uh-huh. 
Mr. WAXMAN. Over the years, this committee has typically en-

sured that there is a minimum Federal floor for public health and 
environmental protection. States are typically authorized to provide 
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additional protections, but a Federal floor prevents a race to the 
bottom. 

Would each of the witnesses state whether they support a mini-
mal level of protection that would apply consistently to every 
State? 

Mr. Adams? 
Mr. ADAMS. We support regulation that is enforceable by the 

State. And it works for municipal solid waste—— 
Mr. WAXMAN. Would you agree with a Federal floor, no matter 

who enforced it? 
Mr. ADAMS. Expressed in the subtitle D rule? Yes. 
Ms. ZDANOWICZ. It would depend on what it is. But, yes. And 

many of the States actually go well beyond what is required. And 
even though there is no requirement for CCR, the vast majority of 
our States have permitting programs—— 

Mr. WAXMAN. I am not—my only question, and I want a ‘‘yes’’ or 
‘‘no,’’ is: Do you think there ought to be a minimal level of protec-
tion that would apply to every State? 

Ms. ZDANOWICZ. Yes. 
Mr. WAXMAN. OK. 
Ms. LEWIS. I would agree. 
Ms. SANTOIANNI. I don’t have an opinion on that. 
Mr. WAXMAN. OK. 
Ms. EVANS. Yes. 
Mr. HAVENS. Yes. 
Mr. WAXMAN. OK. 
If EPA acts under subtitle D instead of subtitle C, EPA believes 

that the only way to enforce minimum safety standards at a dis-
posal site will be through citizen suit enforcement. 

Will each of you state whether you support allowing impacted 
citizens to enforce requirements through the use of citizen suits? A 
‘‘yes’’ or ‘‘no’’ on this. 

Mr. ADAMS. That statement is incorrect. EPA would have author-
ity under imminent endangerment to step in and enforce under 
subtitle D. So the premise of the statement is incorrect. 

Mr. WAXMAN. If it is not an imminent danger and they want to 
enforce safety standards, would you think that they ought to be 
able to enforce them through citizen suits? 

Mr. ADAMS. We trust the States with municipal solid waste; we 
trust them with this. So not at the Federal level. 

Mr. WAXMAN. You don’t want citizen suits at any level? 
Mr. ADAMS. Citizen suits are—yes. Entirely, yes. 
Mr. WAXMAN. OK. 
Ms. ZDANOWICZ. Yes. 
Ms. LEWIS. Yes. 
Ms. SANTOIANNI. Yes. 
Ms. EVANS. Yes. 
Mr. HAVENS. Yes. 
Mr. WAXMAN. OK. 
I am concerned that if EPA acts under subtitle D, there would 

be no consistent national standards that would be consistently en-
forced. Instead, we would largely rely upon the States to ensure the 
public health and the environment are protected. 
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Mr. Havens, you have experience with coal ash regulation at the 
State level. Do you think that these important protections can be 
left to the States? 

Mr. HAVENS. I think all agencies should protect us as citizens, 
our health and—— 

Mr. WAXMAN. Should it be left to the States, or should there be 
a Federal—— 

Mr. HAVENS. I think a Federal. 
Mr. WAXMAN. OK. 
Perhaps all States would elect to require liners, groundwater 

monitoring, and dust control. But there is nothing in the legislation 
before us today that requires or encourages the finalization of 
EPA’s subtitle D proposal or the adoption of those requirements by 
States. 

Ms. Zdanowicz, you are here representing State regulators. Can 
you offer the committee an assurance or a commitment that States 
would adopt those requirements? 

Ms. ZDANOWICZ. Based on prior experience, yes, when there is a 
Federal requirement, the States do adopt it. 

Mr. WAXMAN. OK. 
Well, we all agree that there is a risk and that engineering con-

trols can mitigate that risk. If we take our commitment to protect 
human health and the environment seriously, we should also all 
agree that those necessary controls should be required. 

And I thank you, Mr. Chairman. 
Mr. SHIMKUS. I thank the chairman emeritus. 
The chair now recognizes the gentleman from West Virginia, Mr. 

McKinley, for 5 minutes. 
Mr. MCKINLEY. Thank you again, Mr. Chairman, for allowing me 

to participate in this panel discussion. 
Ms. Zdanowicz, I heard earlier in the testimony that Ms. Evans 

said that States are unwilling to regulate coal ash. Could you am-
plify on that a little bit or respond to that? 

Ms. ZDANOWICZ. Yes. And I am glad that you asked me, because 
I disagree with that premise completely. 

There are 42 States at which coal ash is disposed. The vast ma-
jority of those States have permitting programs, require composite 
liners or multiple liners, require groundwater monitoring, a num-
ber of the things that are protective and that EPA addressed in its 
proposal. In addition, at least 15 States are considering changing 
their regulations with regard to coal combustion waste. 

So I don’t agree that the States aren’t doing anything, and, in 
fact, I would say just the opposite. I am continually impressed with 
our members and the extent that they go to to make sure the pub-
lic is safe. 

Mr. MCKINLEY. OK. 
Tom Adams, could you amplify a little bit? There was also a com-

ment that, if it becomes a hazardous material, that 1391, if 1391 
is passed, Ms. Evans said it would decrease coal ash recycling. 

I think, if I could preface this remark or this question, I think 
this whole argument today is over we are trying to remove the stig-
ma to fly ash. That is really what it is all about. Is that not a fair 
statement? 
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Mr. ADAMS. Absolutely. What is happening in the marketplace 
now—and EPA has projected some ideas about what is going to 
happen with marketing and that kind of thing. Our people live it 
day-in and day-out. They are hearing from the users, the owners, 
the specifiers, contractors, consultants. They are hearing what peo-
ple’s position will be under a hazardous waste rule. 

This uncertainty, this regulatory uncertainty of are we going 
hazardous, are we going nonhazardous, is crippling the recycling 
industry. And each day that this goes on, more and more damage 
is happening to the recycling industry. And lot of these are small 
businesses, as I mentioned in my testimony, that will not survive 
long delay. 

Mr. MCKINLEY. I don’t think any of your vendors or the people 
downstream disagree that if it is causing—it is probably the way 
that the dams in the past, the impoundments in the past have been 
contained. This Little Blue, it was an old dam, an impoundment 
built in the 1970s and didn’t have the requirements that they have 
today. 

But under the new requirements, whether it is a single liner or 
a double liner, I think anyone that is using fly ash is going to be 
concerned about they don’t want that to leachate into the water. Is 
that not fair? I don’t think anyone is intentionally trying to cut a 
corner and pollute the atmosphere or the environment. 

Mr. ADAMS. Absolutely. And when I discuss this issue with ex-
perts on recycling, like Utility Solid Waste Activities Group, if you 
go back and look at the landfill and other disposal facilities that 
have been built in the last 15 to 20 years, you find these protec-
tions are built into virtually all these projects. As Ms. Zdanowicz 
indicated earlier, if you look at the damage cases closely, they are 
all on facilities that are 20-plus years old, some of them going back 
even 40 years. 

Mr. MCKINLEY. Let me go back. You may or may not have been 
in the room. In the last panel, there was an issue raised. This is 
a document from the administration: ‘‘Regulation of the CCR under 
subtitle C could have negative impacts on the reuse or beneficial 
use of these materials and may create liability concerns related to 
past reuse of these materials and applications, such as construction 
and agriculture. And these implications have not been fully ex-
plored by the EPA.’’ 

Now, that statement is supported by the USDA, the TVA, the 
Department of Transportation, Department of Interior, Department 
of Education, the Corps of Engineers, CEQ, OMB. Are they wrong? 

Mr. ADAMS. Those agencies all have experience with using these 
materials beneficially for different purposes. In the case of, as you 
cited, the USDA, they have completed a risk assessment on the use 
of synthetic gypsum in agriculture, but EPA will not even pick up 
the phone and call them and ask them for the data. 

In the particular case of use of coal ash in minefill, EPA is com-
mitted to working with the Office of Surface Mines. We have en-
couraged the EPA to do the same on agricultural issues with 
USDA, but they don’t seem to have that phone number. 

Mr. MCKINLEY. OK. I just want to make sure, as long as we all 
understand what 1391 is to do, is to remove the stigma that can 
be associated with it. The idea of the States maintaining it—and 
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what I heard you say, Ms. Zdanowicz, is that the States will regu-
late it. And hopefully there will be the standards set, if it is a dou-
ble one, a single one, whatever it is, to make sure that we don’t 
have—because none of us want to see anyone hurt. And to think 
about what the Havens have had to deal with, I am sorry. That 
was a past situation. I want to make sure that never happens 
again to another family in America. 

I yield back my time. Thank you. 
Mr. SHIMKUS. The gentleman yields back his time. 
I ask unanimous consent that the following items be included in 

the record, and these have been pre-cleared: a letter to Adminis-
trator Jackson dated November 14, 2010, from Drs. Cosnet, Smith, 
and Vadder; a letter to the subcommittee from the Edison Electric 
Institute and the Environment Council of the States, both dated 
April 13th, 2010; and two letters to residents from First Energy 
Generation Corp. dated October 22nd, 2010, and February 4th, 
2011, regarding the Little Blue Run impoundment. 

[The information follows:] 
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Mr. SHIMKUS. I would also like to thank the second panel and 
remind Members they have 10 days if they would like to submit 
additional questions. 

And if they do so, if you would get those back to us, we would 
appreciate it. We know you took out time in your day to help us 
this morning. We do appreciate it. 

And I call the hearing adjourned. 
[Whereupon, at 12:04 p.m., the subcommittee was adjourned.] 
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