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THE DEPARTMENT OF ENERGY’S ROLE IN
MANAGING CIVILIAN RADIOACTIVE WASTE

WEDNESDAY, JUNE 1, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENVIRONMENT AND ECONOMY,
COMMITTEE ON ENERGY AND COMMERCE
Washington, DC.

The subcommittee met, pursuant to call, at 1:15 p.m., in room
2322 of the Rayburn House Office Building, Hon. John Shimkus
(chairman of the subcommittee) presiding.

Members present: Representatives Shimkus, Barton, Whitfield,
Pitts, Murphy, Bass, Cassidy, Gardner, Dingell, Green, Inslee,
Butterfield, Barrow and Waxman (ex officio).

Staff present: Carl Anderson, Professional Staff Member; Gary
Andres, Staff Director; Charlotte Baker, Press Secretary; Mike
Bloomquist, Deputy General Counsel; Sean Bonyun, Deputy Com-
munications Director; Todd Harrison, Chief Counsel, Oversight and
Investigations; Cory Hicks, Policy Coordinator, Energy and Power;
Katie Novaria, Legislative Clerk; Chris Sarley, Policy Coordinator,
Environment and Economy; Peter Spencer, Professional Staff Mem-
ber, Oversight; Kristin Amerling, Democratic Chief Counsel and
Oversight Staff Director; Tiffany Benjamin, Democratic Investiga-
tive Counsel; Alison Cassady, Democratic Senior Professional Staff
Member; Jocelyn Gutierrez, Department of Energy Detailee; and
Caitlin Haberman, Democratic Policy Analyst.

OPENING STATEMENT OF HON. JOHN SHIMKUS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. SHIMKUS. I call this hearing to order to recognize myself.
This is a part of our ongoing effort at the committee to make cer-
tain we are providing safe and sustainable long-term storage of
high-level spent nuclear fuel. Specifically today, we focus our atten-
tion on the part the Department of Energy plays and the process
by which decisions have been made when it comes to a long-term
repository.

No matter if you support the continued use of nuclear energy or
if you don’t, we have a responsibility to deal with existing spent
nuclear fuel and high-level waste materials from our Nation’s de-
fense complex. As we sit in this room, spent nuclear fuel from com-
mercial power plants is piling up and remains scattered around the
country in two-thirds of our States.

It was always the determination that the Federal Government,
not the individual states and not the utility companies, would take
responsibility for the safe storage of spent fuel and other nuclear
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materials. After a careful search, we found a scientifically proven,
geologically ideal site to store these materials that is on secure,
federal property, in a remote desert, deep under Yucca Mountain.

Now we are at a crossroads. Politics, not science, is driving the
debate. It is time for us to decide if we will keep our end of the
deal with the Nation’s citizens by delivering exactly what they have
been paying for all these years, or if we will waste ratepayers’ and
taxpayer money by failing to deliver on our end of the contract.

Recently, the Government Accountability Office released a report
examining the results of the Obama Administration’s withdrawal of
the Yucca Mountain license application. What GAO found was this
unilateral decision comes at a cost of $15 billion so far, 9.5 billion
of it directly collected from every American’s electricity bill. But the
fleecing of taxpayers won’t end there. GAO estimates taxpayers are
already on the hook for $15 billion and an additional $500 million
for each year the project is delayed beyond 2020. Meanwhile, the
U.S. Treasury will be paying out taxpayer dollars, not ratepayer
dollars, in judgments to utilities for DOE’s breach of contract.

Billions of dollars and over 30 years of research from our Na-
tion’s top scientists were jettisoned, not for technical or safety rea-
sons, but as the GAO report stated, “social and political opposition
t<l) a permanent repository, not technical issues, is the key obsta-
cle.”

When I visited Yucca Mountain last month, I heard firsthand the
overwhelming support from local residents and officials from the
seven surrounding counties. We will hear firsthand of that support
today from those representing locals closest to Yucca Mountain,
locals who raise families in that area and know it is safe. Those
who would be directly affected the most took it upon themselves to
ensure the safety of their children and grandchildren through an
independent scientific investigative program, and what they found
was high-level nuclear fuel could be stored at Yucca Mountain
while keeping their water supply safe, a major concern, particu-
larly for locals. They also know it has the ability to infuse des-
perately needed jobs both directly and indirectly related to the
Yucca Mountain site.

We must not let the political games stop us from keeping a prom-
ise to taxpayers. The licensing process for Yucca Mountain must le-
gally continue so that we can give the American people the surety
of a safe, centralized, permanent storage site for spent nuclear fuel.

I want to thank all of our witnesses for being here today to give
us their perspective on moving forward. I look forward to their
verbal testimony and willingness to answer any questions members
may have.

[The prepared statement of Mr. Shimkus follows:]

PREPARED STATEMENT OF HON. JOHN SHIMKUS

I call this hearing to order and recognize myself for 5 minutes. This is part of
our ongoing effort at the committee to make certain we are providing safe and sus-
tainable long term storage of high level spent nuclear fuel. Specifically today we
focus our attention on the part the Department of Energy plays and the process by
which decisions have been made when it comes to a long term repository.

No matter if you support the continued use of nuclear energy or if you don’t, we
have a responsibility to deal with existing spent nuclear fuel and high level waste
materials from our nation’s defense complex. As we sit in this room, spent nuclear
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fuel from commercial power plants is piling up and remains scattered around the
country in two-thirds of our states.

It was always the determination that the federal government—not the individual
states and not the utility companies—would take responsibility for the safe storage
of spent fuel and other nuclear materials. After a careful search, we found a scientif-
ically proven, geologically ideal site to store these materials. That’s on secure, fed-
eral property, in a remote desert, deep under Yucca Mountain.

Now we are at a crossroads. Politics, not science, is driving the debate. It’s time
for us to decide if we will keep our end of the deal with the nation’s citizens by de-
livering exactly what they’ve been paying for all these years, or if we’ll waste rate
payer’s and taxpayer money by failing to deliver on our end of the contract.

Recently the Government Accountability Office released a report examining the
results of the Obama Administration’s withdraw of the Yucca Mountain license ap-
plication. What GAO found was this unilateral decision comes at a cost of 15 billion
dollars so far—9.5 billion of it directly collected from every American’s electricity
bill. But the fleecing of taxpayers won’t end there. GAO estimates taxpayers are al-
ready on the hook for $15 billion and an additional $500 million dollars for each
year the project is delayed beyond 2020. Meanwhile, the U.S. Treasury will be pay-
ing out taxpayer dollars, not ratepayer dollars in judgments to utilities for DOE’s
breach of contract.

Billions of dollars and over 30 years of research from our nation’s top scientists
were jettisoned—not for technical or safety reasons—but as the GAO’s report stated,
“social and political opposition to a permanent repository, not technical issues, is the
key obstacle.”

When I visited Yucca Mountain last month I heard firsthand the overwhelming
support from local residents and officials from the seven surrounding counties. We
will hear firsthand of that support today from those representing locals closest to
Yucca Mountain.

Locals who raise families in that area and know it is safe. Those who would be
directly affected the most took it upon themselves to ensure the safety of their chil-
dren and grandchildren through an independent scientific investigation program.
And what they found was high-level nuclear fuel could be stored at Yucca Mountain
while keeping their water supply safe—a major concern particularly for locals. They
also know it has the ability to infuse desperately needed jobs both directly and indi-
rectly related to the Yucca Mountain site.

We must not let the political games stop us from keeping a promise to taxpayers.
The licensing process for Yucca Mountain must legally continue so that we can give
the American people the surety of a safe, centralized, permanent storage site for
spent nuclear fuel.

I want to thank all of our witnesses for being here today to give us their perspec-
tive on moving forward. I look forward to their verbal testimony and willingness to
answer any questions members may have.

I yield back the balance of my time.

Mr. SHiMKUS. With that, I will yield back the balance of my time
and recognize the ranking member, Mr. Barrow from Georgia.

OPENING STATEMENT OF HON. JOHN BARROW, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF GEORGIA

Mr. BARROW. Thank you, Chairman Shimkus, for holding this
he(?ring, and I appreciate the participation of all of our witnesses
today.

Mr. Green has asked me to fill his chair in his absence, and I
would like to think that at least in part is because he knows some-
thing about my district that makes this hearing particularly impor-
tant to me. Considering both the commercial and the defense appli-
cations, I probably represent as many people touched by the nu-
clear industry as anyone else in Congress.

I am proud to represent the expanding Plant Vogtle in Burke
County, Georgia, and I also represent a large percentage of people
who work at the Savannah River site just across the river in South
Carolina. The workers, the families and associated industries at-
tached to those facilities number many thousands, and other posi-
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tive economic impacts are very high. For example, Burke County
collects about 75 percent of all its tax revenues from just Plant
Vogtle. That is a lot of schoolbooks, police cars and trash pickups
from just one corporate citizen.

However, those benefits bring challenges. The nuclear industry is
only as safe as we make it. Up to this point, we have managed the
processes and the waste well, and we have had a very safe indus-
try. However, as the industry grows as it is doing in Georgia and
a couple of other places around the country and as the waste accu-
mulates, we need to have a concerted waste management strategy.

I believe we are too far down the Yucca Mountain road in time
and in money to turn back now, but if we aren’t going to pursue
Yucca, then we need to be working together on another strategy
and we need to stick with it. That is one reason why I am dis-
appointed that the Blue Ribbon Commission was unable to partici-
pate today. The Blue Ribbon Commission was recently in my dis-
trict at Vogtle and at Savannah River site. I am hopeful they will
have some concrete consensus solutions to offer, and I suggest that
it is in the committee’s best interest to have them back as soon as
possible.

I know the witnesses today will have some good insight on the
way forward. I want to thank them for their time, I want to thank
the chairman, and I yield back.

Mr. SHIMKUS. The gentleman yields back his time.

As Mr. Barton makes his way up here, the chair would like to
recognize the chairman emeritus, Mr. Barton, for the 5 minutes
which hopefully he will apportion out to Mr. Whitfield and Mr.
Gardner if he shows.

OPENING STATEMENT OF HON. JOE BARTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BARTON. Well, thank you, Mr. Chairman, and thank our dis-
tinguished first panel of Members. It is good to see you and we are
especially glad that Congressman Hastings is back and we are
hope you are healthy. Just remember, this is the Energy and Com-
{nerce Committee. No more shenanigans like you were trying ear-
ier.

Mr. Chairman, our Nation is sitting on 13,000 metric tons of
spent nuclear fuel and high-level radioactive waste. Our Nation is
sitting on over 65,000 metric tons of spent nuclear fuel from com-
mercial nuclear power plants in 75 sites in 33 states. That is
78,000 metric tons of spent nuclear fuel in over 80 sites in over 33
states. Yucca Mountain was approved by the previous Administra-
tion as a repository for our nuclear waste. As you well know, we
spent over £15 billion in taxpayer and ratepayer funds through
2009. It is clear that safe and permanent storage of nuclear waste
is a critical element of a long-term energy strategy. Study after
study has shown that Yucca Mountain is suitable for storage of
that waste.

We are now here today to discuss the Department of Energy’s
reckless decision to terminate the Yucca Mountain repository. In
my opinion, the Administration decided to ignore the science and
circumvent the law. This Administration has for what I think are
political reasons determined that Yucca is not a workable option
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and is proposing that millions of taxpayer dollars be spent in fur-
ther studies. I think it is unsettling that DOE stopped short of
characterizing Yucca as unsuitable, instead choose unworkable. It
seems clear that this Administration did this to circumvent the law
as defined by the Nuclear Waste Policy Act to avoid explaining to
the Congress the basis for their determination.

We know that the economic impact of DOE’s decision is tremen-
dous. There is no guarantee that a more acceptable or less costly
alternative can be identified, which will only prolong the need for
interim storage of spent nuclear fuel at existing reactor sites.
Delays in opening a repository have already created an estimated
$15.6 billion in taxpayer liability plus an additional $500 million
for each year beyond 2020. This is not only a financial issue but
it is also a national security issue. We cannot have over 78,000
tons of radioactive waste scattered across 75 sites. We need a cen-
tral repository. In my opinion, that repository is Yucca Mountain.

At this point I would like to yield to the distinguished sub-
committee chairman, Mr. Whitfield.

Mr. WHITFIELD. Thank you, Mr. Barton.

I would just like to say, this is, in my view, a perfect example
of a wasteful Federal Government on a very important project. You
have already heard about the amount of money that has been
spent, $15 billion. You have heard about 65,000 tons located in 33
States and 75 sites. You have heard about the legal liability of the
Federal Government being sued by nuclear power plants because
the Federal Government has not taken responsibility for this mate-
rial, and that is an ongoing liability. That liability is already in ex-
cess of $15 billion. Estimates could easily go up to $50 billion. And
it is no wonder the American people are frustrated with the Fed-
eral Government and this $14 trillion federal debt that we have.

So I want to thank Chairman Shimkus for having this important
hearing to bring attention to the predicament we find ourselves in,
and hopefully we can find a solution, and I would yield back.

Mr. BARTON. I am supposed to yield to Mr. Gardner but I don’t
see him.

Mr. SHIMKUS. If the chairman emeritus would yield to Mr. Mur-
phy from Pennsylvania?

Mr. BARTON. OK. I would yield the remaining time to Dr. Mur-
phy.

Mr. MURPHY. Thank you very much.

We know that the States are suing the Department of Energy be-
cause the mandate with an application approved waste storage in
Yucca Mountain, and the utilities have sued the DOE to halt fur-
ther collection of fees, arguing that the country no longer has a dis-
posal plan after ruling out Yucca Mountain. Simply put, the Ad-
ministration is acting in violation of the law.

You have heard about other members about the 65,000 metric
tons of spent fuel and the 75 different sites of storage. While nu-
clear provides 20 percent of electricity in this country and with su-
perb advancements in technology like small modular reactors and
passive systems, it stands poised for renaissance but only if the Ad-
ministration gives the taxpayers an explanation, offers to Congress
a workable solution, not saying this is unworkable, and also acts
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in accordance with the law to apply the law, not to selectively en-
force the law, and I yield back.

Mr. SHIMKUS. The gentleman yields back his time.

The chair now recognizes the chairman emeritus, Mr. Waxman,
for 5 minutes.

OPENING STATEMENT OF HON. HENRY A. WAXMAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. WAXMAN. Thank you, Mr. Chairman.

I am a strong advocate for serious oversight. Throughout my
service on the Committee on Oversight and Government Reform
and this committee, I have led numerous investigations into gov-
ernmental agencies, private companies and entire industrial sec-
torsl, and I take the role of congressional investigator very seri-
ously.

Today this committee is holding its second hearing on the deci-
sion to shut down the Yucca Mountain waste repository project.
Questions have been raised about this decision, and I support a fair
and impartial inquiry. But that does not appear to be what this
committee is doing. Even before the committee launched its inves-
tigation, Chairman Shimkus had apparently already reached his
own conclusions.

In January, the chairman told The Hill that he wanted to ask
questions about whether the decision to “pull the plug” on Yucca
Mountain was “all politics.” He stated that he thought people al-
ready knew the answer to that question, but “you should go
through the process of asking the questions.”

Then, last month, he called the decision to halt the Yucca Moun-
tain license application and review “politics at its worst at its high-
est levels.” Full committee Chairman Upton has made similar com-
ments.

A congressional investigation should be a genuine inquiry, not a
process of asking questions to reach a predetermined conclusion.

At our first hearing, the chairman tried to prevent members from
asking relevant and important questions, and I believe was off-base
in his criticism of my right to question the NRC chairman, Gregory
Jaczko. The latest affront to fairness is the effort to prevent Demo-
cratic staff from attending committee interviews of fact witnesses.
Ranking Member Green and I wrote a letter today to Chairmen
Upton and Shimkus protesting this new policy, which I ask to be
made part of the hearing record.

Mr. SHIMKUS. Without objection, so ordered.

[The information appears at the conclusion of the hearing.]

Mr. WAXMAN. Excluding Democratic staff from committee inter-
views is inappropriate and it is inconsistent with committee prece-
dents. The practice denies nearly half the members of the com-
mittee equal access to relevant information about the investigation.
It wastes taxpayer resources by necessitating duplicative inter-
views, and it calls into question the basic fairness and credibility
of the committee’s inquiry.

Our job should be to keep an open mind in the investigation and
follow the facts where they lead. If the evidence shows that the De-
partment of Energy decided to close Yucca Mountain for invalid



7

reasons, we should not hesitate to be critical. But we should also
not prejudge the facts or use unfair and partisan procedures in con-
ducting this investigation.

Mr. Chairman, we are still at the early stages of this investiga-
tion. I hope we can resolve these procedural differences so we can
focus on the work of the investigation. We can do it together, and
I think that is the best goal of an oversight investigation, to work
together to see if we can get the facts and then follow them wher-
ever they may lead.

I hope this hearing and the witnesses we will hear from today
will help get us back on track, and I yield back my time.

Mr. SHIMKUS. The gentleman yields back his time.

Before we go to the witnesses, I would ask unanimous consent
for 1 minute to respond to the comment. Is there objection?

Mr. WAXMAN. Reserving the right. Would you give me a potential
minute to respond if I feel it is appropriate?

Mr. SHIMKUS. I would, sir.

Mr. WaxMAN. OK.

Mr. SHIMKUS. Thank you. First of all, the issue raised is not
timely with this hearing but the point we want to raise is that the
majority staff has been in discussion with this issue in good faith
with the minority staff but we also have raised the issue that you
are asking for a double standard. It is my understanding that the
minority has had meetings with other witnesses during this session
of Congress and has not included the majority or provided notice
to the majority. If we are going to have a rule about this, it has
to apply to both sides equally, and I think if you agree to allow us
when you are questioning your folks, we can reciprocate by having
you with ours, and I think that would be a great way to resolve
this conflict.

It is my understanding that when you all were in control in the
last Congress, Republicans were not included in all the discussions
with potential witnesses and conducted interviews without noti-
fying members on our side. Having put that on the table, I would
just say if we can come to agreement where when you are inter-
viewing your witnesses, you invite us, we will invite you when we
are interviewing, and I think that can resolve the conflict. I yield
back my time.

Mr. WaxmMAN. I thank you for yielding to me.

It is important to distinguish between consulting with agency ex-
perts to understand policy issues and bringing in fact witnesses to
obtain information relating to an investigation of alleged wrong-
doing. There is no question that the interviews of the NRC employ-
ees from which the minority were excluded were in fact fact wit-
nesses regarding our investigation, and I think if we agree that
when we interview anybody who has pertinent information on the
facts of the investigation, that we all should be included, and I
think your suggestion would be appropriate.

My staff has spoken with the three of the individuals who were
interviewed, and each of them spent several hours in these inter-
views, so in fact, as a reality, what we did is spent more time with
the same witnesses we should have been there together. In the in-
vestigation relating to Yucca Mountain licensing process, the mi-
nority has not conducted any fact witness interviews either with or
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without the majority. We have instead been focused on reviewing
and understanding the documents that have been produced to the
committee on this matter. In fact, we identified a fact witness we
believe to be important for the committee to interview, and we will
discuss that with you.

But I think you lay out a compromise that should help us reach
an agreement. If we are going to have witnesses that are pertinent
to the investigation, give us facts that we want to know about. Just
as we share documents, we should interview those witnesses to-
gether.

Mr. SHIMKUS. If the gentleman would yield his time, I would just
say as he knows real well, I am not the chairman of the full com-
mittee so I am speaking as the chairman of the subcommittee, but
I will have to run this all through Chairman Upton.

Mr. WaxmaN. Well, T will certainly have to run it through my
subcommittee ranking member. Mr. Barrow will certainly be in-
volved in that. He is sitting in the chair of the ranking member.

My last point is, I thought you said we had identified. The point
was, if we identify, we will share it with you, and we think we
should work together in interviewing them, and I hope the full
committee chairman shares the position that you put out and that
I have suggested affirmative response to.

Mr. SHIMKUS. Is the gentleman yielding back his time? The gen-
tleman yields back his time.

Now we will welcome our colleagues. If it is OK with my col-
leagues, we will start from the left and go to the right, or ladies
first. It may be not politically correct, but with that, we would like
to recognize the Hon. Shelley Berkley from the great State of Ne-
vada, and you are recognized for 5 minutes. Your full statement
can be submitted into the record, and so the time is yours.

STATEMENTS OF HON. SHELLEY BERKLEY, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF NEVADA; HON. DOC
HASTINGS, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF WASHINGTON; AND HON. MIKE SIMPSON, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF IDAHO

STATEMENT OF HON. SHELLEY BERKLEY

Ms. BERKLEY. Thank you very much, Chairman Shimkus, Rank-
ing Member Barrow and members of the committee. Thank you for
inviting me to testify today.

Let us get right to the point. Nevadans have been saying no to
Yucca Mountain for decades, and we will continue shouting no at
the top of our lungs until this effort to shove nuclear waste down
our throats has ended. I don’t know who you met with but I can
tell you the latest polls show that 77 percent of the people of the
State of Nevada don’t want nuclear waste stored at Yucca Moun-
tain. Why? Because we don’t want our home turned into a nuclear
garbage dump, and we oppose more wasteful spending on a $100
billion dinosaur in the Nevada desert that should have gone extinct
years ago.

I know members of this committee will hear today from others
who will say that Nevada’s efforts to stop the dump is all political
and has nothing to do with science. Hogwash. The truth is that Ne-
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vada’s opposition has always been based on the danger that Yucca
Mountain poses to our State and our Nation, and Nevada’s resolve
only hardened in the face of renewed efforts to force us to accept
this fatally flawed dump, given the true risk it represents.

Make no mistake: the Yucca Mountain project was born of poli-
tics starting with the infamous 1987 screw Nevada bill, and why
was it politics? Because the State of Nevada had a very small dele-
gation at that time and we were unable to protect the State from
the 49 others. You want to talk about science? There are no radi-
ation standards that currently exist because there is no way to cre-
ate radiation standards to protect the public from nuclear waste
with 300,000-year half shelf life, and there is a GAO report that
shows thousands of e-mails that make a mockery of so-called sci-
entific studies. I would be glad to present those to you as well.
Originally, they were going to store nuclear waste at Yucca Moun-
tain. Then they realized there were groundwater problems so we
were going to store it in containers with a titanium shield to pro-
tect it from the dripping water. Then they realized that wasn’t
enough because the titanium shields were going to erode. So then
they were going to build concrete bunkers to contain the titanium
shields that contained the canisters, and then the last Secretary of
Energy in the Bush Administration actually said he was going to
create an army of robots that were going to go down to Yucca
Mountain because man can’t go down there to be able to protect
us from the nuclear waste leakage.

This legislation, the screw Nevada bill, did away with any pre-
tense of science and it eliminated every other site under consider-
ation as a dump location. At the same time, the nuclear industry
and its allies have worked for years to silence Nevada’s criticism
and to minimize the fact that the proposed dump is located smack
in the middle of an active earthquake zone. This is an area that
has been rocked by violent earthquakes in the recent past and we
know the risk it creates. Proponents of the dump have also sought
to dismiss scientific findings showing that water will enter Yucca
Mountain, causing rapid corrosion of waste canisters and resulting
in release of dangerous radioactive materials, and dump backers
have worked tirelessly to downplay the risk to millions of Ameri-
cans living along the transportation routes from decades of waste
shipments barreling down our Nation’s roads and railways with
each canister a potential terrorist target or accident waiting to hap-
pen. Whether caused by human error, mechanical failure or a de-
liberate strike, a massive release of these deadly materials threat-
ens to kill or injure Americans, to release radioactive contamina-
tion and to shut down major portions of our interstate highway sys-
tem and rail system.

When it comes to plans for Yucca Mountain, the fact remains
that you could never eliminate the risks that will accompany ship-
ping nuclear waste across more than 40 States through commu-
nities utterly unprepared to deal with radioactive contamination.
We are talking about shipments passing homes, hospitals, schools
every single day for four decades, and even more incredible, at the
end of those 40 years, there will even be more waste in the cooling
ponds than there were when the shipments began, and that is be-
cause as long as a plant is operating, some amount of nuclear
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waste will always remain at the nuclear facility, and that is why
the threat posed by Yucca Mountain must be weighed against the
availability of dry cask storage as an affordable solution to this
problem and it is available today. Using this method, we can secure
waste at existing sites in hardened containers where they can re-
main for the next 100 years until we figure out what to do with
this garbage.

The nuclear industry is already utilizing dry cask storage at var-
ious locations around the United States. There is no reason we
should not require plants to begin moving waste right now from
cooling pools into hardened containers. This would also give our
Nation time to find a true solution to addressing the nuclear waste
issue that does not involve dumping $100 billion down a hole in the
middle of the Nevada desert, particularly at a time that we can ill
afford it. Surely, we can do better than a dump plan that is incred-
ibly dangerous, decades behind schedule and whose budget has
ballooned with every passing year to a staggering sum, even by
Washington standards. At the end of the day, the cost to build and
operate Yucca Mountain will exceed the amount it would cost to
settle lawsuits by plant operators seeking payment for the cost of
moving waste into dry casks.

It is also extremely important to remember that moving ahead
on Yucca Mountain won’t mean savings for families in nuclear
States. Instead, they will continue paying the Yucca Mountain tax
that is slapped on power bills each and every month. At a time
when our Nation is debating spending cuts, I am truly amazed that
those that favor Yucca Mountain continue to demand that we open
the floodgates and let tens of billions of dollars in additional spend-
ing come pouring out.

The good news is that we do not have to go down this fiscally
irresponsible path. Earlier this year, Congress passed a package
that fully eliminates funding for the Yucca Mountain project. The
time has come to let this boondoggle die and to permanently end
efforts to breathe life back into a program that is too dangerous
and too costly for our Nation.

In conclusion, Nevada remains, in case you don’t already know,
opposed to more wasteful spending on a failed $100 billion project
that threatens lives, the environment and the economy of my com-
munity and others across the Nation. I will lay my body down on
those railroad tracks to prevent any train that has nuclear waste
in it from going to Yucca Mountain. I make that pledge to you and
the people I represent. Nuclear waste can remain on existing sites
in dry cask storage for the next century, giving us time to find an
actual solution to replace the failed Yucca Mountain project, and if
anybody watched what was happening in Japan and still has the
audacity to suggest this for the people of our country, shame on us
all, and Germany just announced that they were ending their nu-
clear program because they have no way to safely store nuclear
waste. If Germany can figure that out, by gosh, the United States
of America should be able to figure that out too.

I yield back the balance of my time.

Mr. SHIMKUS. It is a good thing I have a great relationship with
the trucking industry. Thank you. Obviously, all Members will
have as much time as they need for their statements. We do appre-
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ciate your time, and we do appreciate your passion, and we have
been opponents on this issue for many, many years.

Ms. BERKLEY. Yes, I am hoping to bring you on to the right side
of this issue.

Mr. SHIMKUS. I think I am.

Now I would like to recognize the chairman of the Interior Com-
mittee, Doc Hastings, for as much time as he may consume, around
5 minutes, and welcome back to Washington and welcome to the
committee.

STATEMENT OF HON. DOC HASTINGS

Mr. HASTINGS. Thank you very much, Mr. Chairman, and thank
you for inviting me to go second.

Thank you, Mr. Chairman and members of the committee, for
the opportunity to testify regarding the importance of Yucca Moun-
tain project to my district and to the Nation as a whole, and my
concerns regarding the Department of Energy’s action to illegally
dismantle this program.

First and foremost, there should be no disputing that Yucca
Mountain is a national repository for high-level defense waste and
commercial spent nuclear fuel. Congress has voted to reaffirm this
decision several times. Billions of dollars and many years have
been spent studying what to do with nuclear waste, and Yucca
Mountain was determined to be the answer. It is the law, period.
Now, some may disagree with the law but it is the law.

For more than 16 months, the Obama Administration acting
through the Department of Energy has acted outside the scope of
the law in order to pursue a purely politically driven mission to
shut down the Yucca Mountain project. Time and time again DOE
has been asked to provide technical scientific evidence to justify
their reasons to withdraw the license application for Yucca Moun-
tain. They have been unable to provide any reason, only stating
that Yucca Mountain is no longer “workable.”

What is truly not workable is the uncertainty that faces our com-
mercial nuclear power industry as they look to a future that may
require them to house spent nuclear fuel on a site for decades be-
cause there is no geological repository ready to accept it. The same
is true for the communities across the Nation that are hard at
work cleaning up the high-level defense waste that is the legacy of
our country’s nuclear weapons production program. Commercial
spent fuel and high-level defense waste are to be stored alongside
each other at Yucca Mountain, and it made sense to talk about
them together.

The State of Washington, the State of South Carolina and lead-
ers in my hometown community have failed a lawsuit challenging
Department of Energy’s ability to withdraw the Yucca Mountain li-
cense application yet the Administration continues to rush to ter-
minate the project before the courts rule or before the Nuclear Reg-
ulatory Commission’s vote is released on this matter. In addition,
the GAO recently released a report that determined that the deci-
sion to dismantle the Yucca Mountain project was political and not
based on sound science.

My district in central Washington is home to the Hanford nu-
clear site, part of the top-secret Manhattan Project that developed
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and constructed the first atomic bomb. The work done at Hanford
helped win World War II and later provided the nuclear deterrence
that helped defeat communism and end the Cold War. Today, Han-
ford is the world’s largest environmental cleanup project, and the
high-level defense nuclear waste at Hanford is slated to be shipped
to the national repository at Yucca Mountain. Right now, the De-
partment of Energy is building a critical $12 billion plant that will
treat 53 million gallons of high-level defense waste currently stored
in underground tanks at Hanford and turn it into safe, stable,
glass logs that are scheduled to be stored at Yucca Mountain. The
waste treatment plant, which is a $12 billion plant, which is over
halfway done, is being built to meet specifications designed to
match the geological structure and makeup of Yucca Mountain.
The Department of Energy is requesting increased funds to reduce
the risk and complete the waste treatment plants sooner than the
expected 2016 time frame. Changing the goal posts at halftime will
unnecessarily add risk to the project and has the potential to waste
limited cleanup dollars that are already difficult to secure.

The waste treatment plant must move forward, but that requires
more than proper funding. It requires Yucca Mountain. And I have
an article I would like to submit for the record detailing this, if I
may, Mr. Chairman, an article on this issue.

Mr. SHIMKUS. Is there objection? Hearing none, so ordered.

Mr. HASTINGS. Thank you. I will submit that.

Delaying or abandoning Yucca Mountain means that Hanford
will be home to high-level defense waste even longer, the Federal
Government’s legal commitment to our State won’t be kept, and
cleanup progress at Hanford will be jeopardized. With more defense
waste slated to go to Yucca Mountain than any other State in the
union, the stakes for my State of Washington cannot be higher and
the risks could not be more real.

In addition, Richland, which is just south of the Hanford project,
is the home to the Pacific Northwest’s only commercial nuclear
power plant, the Columbia generating station. The spent nuclear
fuel from this plant is also slated to go to Yucca Mountain but
without Yucca opening, the spent fuel will have to be kept on site
for an unknown amount of time at great expense to the taxpayers
and ratepayers. In my district, we understand that nuclear power
is safe and that it provides good-paying jobs but all of this being
jeopardized by the Administration’s decision to shut down Yucca
Mountain. At a time of record debt, massive bailouts and trillion-
dollar deficits, our country cannot afford to waste billions of dollars
going back to the drawing board on a national repository. It is time
for the Administration to follow the letter of the law, as I pointed
out in my opening remarks, and to bring the Yucca Mountain
project online and accept the shipments of the spent nuclear fuel
and high-level defense waste.

I would like to again thank you very much for the opportunity
to be here, and with that, I yield back my time.

Mr. SHIMKUS. Thank you very much, Doc, for joining us.

Now, I would like to recognize appropriator cardinal, Mr. Simp-
son, from the great State of Idaho.
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STATEMENT OF MIKE SIMPSON

Mr. SiMPSON. Before I start, let me just say for the record that
I hfafven’t been questioned by either the majority or the minority
staff.

Mr. SHIMKUS. And I am not sure you would want to be.

Mr. SIMPSON. Mr. Chairman and members of the committee, I
thank you for the opportunity to testify before your committee on
the Department of Energy’s Yucca Mountain decision.

I have been now in Congress for 12% years. For 8%z years, 1
have served on the Appropriations Committee and the Sub-
committee on Energy and Water Development, which funds the
DOE including the DOE’s nuclear energy division. In my short
time in Congress, there have been three Administrations, four or
five Secretaries of Energy and numerous nuclear energy adminis-
trators and under secretaries. Each Administration has its own pri-
orities concerning the direction the department takes with respect
to addressing the energy needs of our country, particularly nuclear
energy. I lived through the IFR bubble, the GNEP bubble, the
NGNP bubble and the current SMR bubble. The most frustrating
dilemma I faced is this: After spending billions of dollars going into
ever-changing directions, how do you sustain a program with a 20-
to 30-year lifetime frame in an environment of ever-changing poli-
cies? What can we show the taxpayers for our investments? To
make it clear, it is not a problem that I blame on the DOE. New
Administrations and Secretaries are elected and appointed to enact
their vision of the future but it is a reality that the short-term na-
ture of our political cycles does not lend itself to solving long-term
problems.

One of the ways we address this dilemma is by enacting statutes
passed by Congress and signed by the President. These statutes be-
come the law of the land, binding on future Congresses and Admin-
istrations. No Administration or Congress can unilaterally decide
the law doesn’t apply to them. If the Administration or Congress
decides it doesn’t like the current law, there are ways to change it:
enact a new law. Absent that, the current law binds us all.

One of the most glaring decisions by the Administration to ignore
this fundamental principal of law is the attempt by the Adminis-
tration to unilaterally withdraw the license application for Yucca
Mountain currently before the NRC and to mothball Yucca Moun-
tain. Let me be perfectly clear here. We all know why this decision
was made. It wasn’t about science or the suitability of Yucca Moun-
tain or even the need for a geological repository for high-level nu-
clear waste. It was a promise made during the heat of a presi-
dential campaign. It was pure politics.

We could spend days debating the suitability of Yucca Mountain
as a geological waste repository or the over 50 scientific studies
that have been done on Yucca Mountain. We know more about this
patch of earth than probably any other patch of earth in the world.
We could talk about the $15 billion already spent on Yucca Moun-
tain, the $9.5 billion collected from the utility consumers for the
nuclear waste fund and whether that should be paid back to the
consumers as well as the $956 million paid out as the result of the
74 lawsuits resulting from the government’s failure to receive spent
fuel or the GAO investigation which concluded “DOFE’s decision to
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terminate the Yucca Mountain repository program was made for
policy reasons, not technical or safety reasons” or the fact that this
interpretation is supported by volume 3 of the NRC’s safety evalua-
tion report.

But all of this really isn’t the point. The point is, the President
is obligated to follow the law of the land as enacted by Congress
and signed by a previous President. The Nuclear Waste Policy Act
was amended in 1987 to designate Yucca Mountain as the reposi-
tory for high-level nuclear waste for whatever reason. I was not a
Member of Congress at the time but that law passed and Yucca
Mountain became the law of the land. Following a veto by the Gov-
ernor of Nevada, the House voted to override the Governor’s veto
by a 306-117 vote, and the Senate followed suit by a 60-36 vote.
Yucca Mountain is still the law of the land.

Congress has reaffirmed its position. In fact, I have with me
here, and I want to ask to put them in the record because they are
available, 34 recorded votes in recent years assembled by the CRS
in which Congress has reaffirmed its support for Yucca Mountain.

I can’t fault Secretary Chu or Secretary Lyons for pursuing this
policy decision. After all, they work for the President and he made
this misguided decision to ignore the law. Based on these simple
facts, the NRC licensing board reviewed the Administration’s re-
quest to withdraw the Yucca Mountain licensing application and
denied that request nearly one year ago, June 29, 2010. The com-
mission reviewed and voted on the licensing board decision but has
yet to release its ruling nearly a year later. The NRC is supposed
to serve as an independent watchdog which is driven by science,
not politics. Unfortunately, the chairman of the NRC has lost sight
of its mission in order to effect a political outcome that has eroded
the reputation of the NRC at a time when the public confidence is
needed most, and he should be replaced.

Again, I repeat, the issue of siting the Nation’s nuclear waste re-
pository at Yucca Mountain is a matter of law, not politics. It
serves as the clearest example of an ever-changing policy which is
costing the taxpayers billions of dollars and diminishing our ability
to advance a long-term energy policy for our country, and I thank
you, Mr. Chairman, for inviting us here today.

Mr. SHIMKUS. I want to thank my colleague, Mr. Simpson, and
my colleagues for joining us.

It is the tradition of this committee not to follow up with ques-
tions but to move. We have two more panels that we have to meet
with and so we want to thank you for your time, and we will see
you on the floor for votes.

Without objection, the vote totals that Mr. Simpson had men-
‘(ciionedd will be entered into the record. Having no objection, so or-

ered.

[The information appears at the conclusion of the hear-

Mr. SHIMKUS. I would like to place the first panel, Mr. Gaffigan,
Mr. Friedman and Mr. Lyons. We want to thank you for joining us.
As per the previous panel, we will start from my left, your right,
and each of you will be recognized for 5 minutes. Your full state-
ment can be submitted for the record. To begin with, I would like
to ask Mr. Mark Gaffigan, Managing Director of Natural Resources
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and Environment for the U.S. Government Accountability Office.
Thank you for your attendance, and you are recognized for 5 min-
utes.

STATEMENTS OF DR. MARK E. GAFFIGAN, MANAGING DIREC-
TOR, NATURAL RESOURCES AND ENVIRONMENT, U.S. GOV-
ERNMENT ACCOUNTABILITY OFFICE (GAO); GREGORY H.
FRIEDMAN, INSPECTOR GENERAL, DEPARTMENT OF EN-
ERGY; AND DR. PETER B. LYONS, ASSISTANT SECRETARY
FOR NUCLEAR ENERGY, DEPARTMENT OF ENERGY

STATEMENT OF MARK E. GAFFIGAN

Mr. GAFFIGAN. Mr. Chairman and members of the committee, 1
am pleased to be here.

First of all, I want to summarize my remarks in three areas, ba-
sically the current status of Yucca Mountain and the Nation’s nu-
clear waste policy, the nuclear waste policy alternatives that have
been discussed, and lastly, sort of lessons learned from past experi-
ence that may help inform our future as we go forward.

First, the Nation’s policy for nuclear waste disposal is in dispute,
creating great uncertainty about its future direction. In 1957, the
National Academies of Science first endorsed nuclear waste dis-
posal in a geological repository as the means for permanently dis-
posing of nuclear waste. However, achieving a permanent policy
leading to an acceptable repository has proven to be both costly and
difficult. Under the Nuclear Waste Policy Act from the 1980s, the
Federal Government made a commitment to take the Nation’s nu-
clear waste and DOE has been investigating Yucca Mountain a
permanent repository, culminating in a license application to the
NRC in 2008.

However, after decades of work and expenditures of about $15
billion in today’s dollars, DOE is now seeking to withdraw its appli-
cation. DOE has not cited any technical or safety issues but has
stated that Yucca Mountain is not a workable option, in large part
because of the lack of public acceptance by the people of Nevada.
This decision is being challenged both in the courts and by a board
ruling that the Nuclear Waste Policy Act requires DOE to continue
with the application. While these matters remain unresolved, DOE
has proceeded to terminate Yucca Mountain in a definitive manner
thzat will make it more difficult to reprise should they be compelled
to do so.

In lieu of pursuing Yucca Mountain, DOE established a Blue Rib-
bon Commission to consider alternative waste disposal strategies.
Based on past work, we have identified three categories of alter-
natives. The first alternative is keeping the waste on site at about
80 different sites, both commercial and defense sites in the United
States. This is the path of least resistance option since it is our cur-
rent de facto policy for disposal. However, it does not address the
commitment of the U.S. government to take possession of the
waste. As has been pointed out, taxpayers have already paid nearly
$1 billion in legal judgments because of the government’s inability
to meet its obligation. Estimates are that another $15 billion will
be paid out by 2020 with the bill estimated to be another $500 mil-
lion per year after that, again, coming from the taxpayers through
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the Department of Justice’s judgment fund. Also, with continued
onsite storage, DOE may not be able to meet commitments to
States to remove defense-related waste. This could have negative
impacts such as jeopardizing Navy shipments of spent fuel and the
refueling of Navy warships.

A second general alternative is centralized interim storage. While
this may offer some relief from onsite storage, such a facility faces
the same siting challenges, and DOE states it does not have the
authority to implement such a facility.

Finally, the third option remains a geological repository, the goal
of the Yucca Mountain project. Despite the promise of future tech-
nology that may reduce the demands on a geological repository, the
best thinking of experts today is that no matter what, there will
be some amount of waste in need of permanent disposal and that
a geological repository is the only feasible option for permanently
disposing of nuclear waste.

Lastly, I would like to address lessons learned that might be in-
structive for future nuclear waste policy. DOE’s recent policy deci-
sion to terminate Yucca Mountain due to a lack of public accept-
ance has been criticized because it was not based on any technical
or safety reasons. However, if we are to learn anything from the
Nation’s struggle to implement nuclear waste policy, it is the lesson
that public acceptance is just as important a consideration as any
technical or safety issues. Transparency, economic incentives and
education are important tools in achieving public acceptance of any
future nuclear waste policy.

A second broad lesson is that consistent policy, funding, and
leadership will be crucial in successful nuclear waste management.
Many stakeholders have suggested that an independent organiza-
tion not subject to political changes with a predictable funding
stream may be best suited to carry out this policy.

In closing, let me emphasize that any nuclear waste policy option
whether it be continued onsite storage, centralized interim storage
or a move to a permanent repository will offer benefits but face se-
rious costs and challenges. With the current uncertainty in the Na-
tion’s nuclear waste policy direction and potential competing direc-
tions of that policy, those costs and challenges only increase with
little additional benefit.

Thank you, Mr. Chairman. That concludes my opening state-
ment. I have submitted a formal statement for the record, and I
welcome your questions.

[The prepared statement of Mr. Gaffigan follows:]
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NUCLEAR WASTE

Disposal Challenges and Lessons Learned from
Yucca Mountain

What GAO Found

Uncertainties exist about the direction of the nation’s policy for nuclear waste
disposal. Under NWPA, DOE investigated Yucca Mountain as a site for a
repository. In 2002, DOE recommended the site to the President and in 2008
submitted a license application to NRC. DOE is now seeking to withdraw the
application from NRC’s Atomic Safety and Licensing Board. DOE did not cite
technical or safety issues but stated that Yucca Mountain is not a workable
option because of a tack of public acceptance by the people of Nevada. On
June 29, 2010, the board denied DOE'’s motion, ruling that NWPA requires
DOE to continue the licensing effort. The NRC commissioners announced
they might consider reviewing the board’s decision, but as of May 26, 2011, no
review had been announced. Separately, state and local governments and a
private party filed suit in federal court against DOE and NRC in an effort to
stop the repository termination. The court has not yet ruled. Amid this
uncertainty, DOE took steps to shut down Yucca Mountain by September 30,
2010. DOE also established a Blue Ribbon Conumission to evaluate
alternatives for nuclear waste disposal, which plans o report by January 2012.

Three primary waste storage options offer benefits but also face challenges,
including high costs. Two options are for interim storage—continued on-site
or centralized storage—which could allow time for research into new
approaches that might have wider public acceptance than the Yucca Mountain
permanent repository. Continued on-site storage would require less effort to
implement since it is the current method of waste storage. However, this
option could trigger significant financial liabilities as a result of industry
lawsuits stemming from DOE's failure to accept the waste in 1998, as required
under NWPA. The federal government has already paid $956 million, and
future liabilities are estimated to be at least $15.4 billion through 2020. DOE
and the Navy also might not meet certain commitments to remove their waste
from two states, which could bring penalties and a suspension of the Navy's
shipments of spent fuel, raising concerns about the Navy’s ability to refuel its
nuclear-powered warships. The second interim option, centralized interim
storage, may face challenges because DOE states that it currently has no
authority to implement this option. The third option, a geologic repository, is
widely considered the only currently feasible option for permanently
disposing of nuclear waste. DOE has faced challenges in identifying an
acceptable site for permanent geologic disposal. Restarting the search would
likely take decades and cost billions of dollars.

Published reports and interviews—with federal, state, and local government
officials and representatives of various organizations—suggest two broad
lessons that can be learned from past nuclear waste management efforts.
First, transparency, economic incentives, and education are important tools
for gaining public acceptance. Second, it is important for any waste
management strategy to have consistent policy, funding, and leadership,
particularly since the process will take decades. An independent organization
with a more predictable funding mechanism may be better suited than DOE to
oversee nuclear waste management,

United States Government Accountabitity Office
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Chairman Shimkus, Ranking Member Green, and Members of the
Subcommittee:

I am pleased to be here today to discuss our recent work evaluating efforts
to manage and store spent nuclear fuel and high-level nuclear waste in the
United States. Nuclear energy generates about 20 percent of the nation’s
electric power and, as a domestic source of electricity with low emissions,
is a critical part of our energy infrastructure. In addition, military use of
nuclear material—in nuclear weapons and nuclear-powered warships—
plays a vital role in our national defense. However, both of these activities
generate nuclear waste-—referred to as spent nuclear fuel in the case of
fuel removed from a reactor and as high-level waste for material that is a
by-product of weapons production and other defense-related activities.
This nuclear waste has been accumulating since the mid-1940s and
currently totals over 75,000 metric tons at 80 sites in 35 states, enough to
fill a football field about 15 feet deep. Furthermore, this waste is expected
to increase by about 2,000 metric tons per year, more than doubling, to
153,000 metric tons by 2065.1

Although these nuclear technologies have been in use for decades, the
United States has yet to implement a plan for permanently disposing of its
nuclear waste. Since the publication of a 1957 report by the National
Academy of Sciences, a geological repository® has been considered the
safest and most secure method of disposing of nuclear waste. During the
1960s and 1970s, the United States embarked on several efforts to evaluate
potential disposal sites for a permanent repository but no repository
resulted from these efforts. Then, in the 1980s, the Nuclear Waste Policy
Act of 1982 (NWPA) established a federal policy for the disposal of spent
nuclear fuel and high-level waste. Under NWPA, the Department of Energy
(DOE) was directed with investigating sites for a federal deep geologic
repository to dispose of spent nuclear fuel and high-level nuclear waste. In
1987, Congress amended NWPA to direct DOE to focus its effort solely on
Yucca Mountain—a site about 100 miles northwest of Las Vegas, Nevada.

'The majority of this nuclear waste is expected to be spent nuclear fuel from commercial
operators. An estimated 13,000 metric tons of this waste, however, is managed by DOE at
five of its sites. Existing nuclear waste already exceeds the 70,000 metric ton capacity of

the proposed Yucca Mountain repository.

?According to NRC, a geological repository is an excavated, underground facility that is

designed, constructed and operated for safe and secure permanent disposal of high-level
radioactive waste.

Page 1 GAD-11-731T Nuclear Waste Disposal
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After more than 2 decades and spending nearly $15 billion,” in 2008, DOE
submitted a license application to the Nuclear Regulatory Commission
(NRC) seeking authorization to construct a high-level waste repository at
Yucca Mountain.* DOE planned to open the repository in 2017, although it
later delayed the planned opening date to 2020 (see fig. 1 for the current
storage sites and proposed repository).

®All costs are in constant 2010 dollars, unless otherwise noted. Nurbers taken from our
2008 report on Yucca Mountain and potential alternatives were estimated in 2009 constant
dollars and are reported with no further change. See GAO, Nuclear Waste Management:
Key Attributes, Challenges, and Costs for the Yucca Mountain Repository and Two
Potential Alternatives, GAO-10-48 (Washington, D.C.: Nov. 4, 2009).

*NRC has regulatory authority to authorize the construction of a repository as well as its
operations and closure.

Page 2 GAO-11-731T Nuclear Waste Disposal
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Figure 1: Current § Sites and Proposed R itory for High-Level Nuclear Waste
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Note: Locations are approximate. DOE has reported that it is responsible for managing nuclear waste
at additional sites but these generally include research reactors that generate small amounts of waste
that will be consolidated at the daho National Laboratory for packaging prior to disposal.

In March 2009, however, the Secretary of Energy announced plans to
terminate the Yucca Mountain repository program and instead study other
options for nuclear waste management. The President’s fiscal year 2011
budget proposed eliminating all funding for the program, including the
DOE office that managed it, the Office of Civilian Radioactive Waste

Page 3 GAO-11-731T Nuclear Waste Disposal



22

Management. The administration directed DOE to establish a Blue Ribbon
Commission® of recognized experts to study nuclear waste management
alternatives. The commission is scheduled to issue a final report by
January 2012.

My testimony is based on three of our recently issued reports on the
storage of spent nuclear fuel and high-level nuclear waste,’ updated with
recent information from DOE, NRC, federal court proceedings, and the
Blue Ribbon Commission’s preliminary recomrmendations. It addresses (1)
the status of the Yucea Mountain repository and national policy for
nuclear waste disposal, (2) options for storing spent nuclear fuel and high-
level nuclear waste and the key benefits and challenges of each option,
and (3) the principal lessons learned from past nuclear waste management
efforts and how these lessons might be applied to future efforts. A detailed
description of our methodologies can be found in our published reports.
We conducted this work in accordance with generally accepted
government auditing standards.

Background

Spent nuclear fuel and high-level nuclear waste are considered some of the
most hazardous substances on earth. Without protective shielding, the
intense radioactivity can kill a person immediately or cause cancer for
those who receive smaller doses. Nuclear waste can remain radioactively
dangerous for tens of thousands of years, This waste is the result of both
commercial and noncommercial activities.

The majority of spent nuclear fuel is generated from commercial power
plant operations. After the nuclear fuel is used, or “spent,” and removed
from the reactors, operators must actively manage the spent nuclear fuel
by isolating and continually monitoring it to keep humans and the
environment safe. Most spent nuclear fuel is stored at operating reactor
sites, immersed in pools of water designed to cool it and isolate it from the
environtent. With no offsite storage or disposal option for the spent
nuclear fuel, some of the racks in the pools holding spent nuclear fuel

*The President directed the creation of the Blue Ribbon Commission on America’s Nuclear
Future in January 2010.

SGAQ, Commercial Nuelear Waste: Effects of a Termination of the Yucca

Repository Program and Lessons Learned, GAQO-11-229 (Washington, D.C.: Apr. 8, 2011),
DOE Nuclear Waste: Better Information Needed on Waste Storage at DOE Sites as a
Result of Yucca Mountain Shutdown, GAO-11-230 (Washington, D.C.: Mar. 23, 2011);
GAO-10-48.
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have been be rearranged to allow for more dense storage. Despite this re-
racking, spent nuclear fuel pools in the United States are reaching their
capacities. Even before the March 2011 earthquake and tsunarui in Japan
that resulted in the release of radiation from the damaged reactors at
Fukushima Daiichi Nuclear Power Station, concerns had been expressed
about the possibility of an accident involving radiation release. The
concerns were that an overcrowded spent nuclear fuel pool could release
large amounts of radiation if an accident or other event caused the pool to
lose water, potentially leading to a fire that could disperse radicactive
material. As U.S. reactor operators have run out of space in their spent
nuclear fuel pools, they have turned in increasing numbers to dry cask
storage systems, which generally consist of stainless steel canisters placed
inside larger stainless steel or concrete casks and stored outside the pools
on concrete pads. Without a final disposition pathway, this commercial
spent nuclear fuel generally remains where it was generated, including
nine sites where the reactors have been decomiuissioned.”

in addition to spent nuclear fuel generated from commercial purposes,
DOE manages an inventory of about 13,000 metric tons of spent nuclear
fuel and high-level nuclear waste at five DOE sites. From 1944 until the
1980s, the United States used nuclear reactors to produce plutonium and
other materials for huclear weapons. As a result of these activities, after
the shutdown of weapons production and of some reprocessing plants at
the end of the Cold War, DOE retained an inventory of spent nuclear fuel
that had not been reprocessed, as well as high-level nuclear waste—which
is one of the byproducts of reprocessing. Weapons production and related
defense activities—such as the reprocessing of the Navy’s spent nuclear
fuel to produce new fuel, which also created high-level nuclear waste—are
the source of about 87 percent of DOE’s inventory of spent nuclear fuel
and almost its entire inventory of high-level waste. Because weapons
production and reprocessing of the Navy's spent nuclear fuel have ended,
DOE’s inventories of this waste are largely fixed.

DOE is also responsible for managing nuclear waste from a variety of
other sources. For example, DOE is responsible for managing spent

"Not only is DOE responsible for spent nuclear fuel and high-level waste, but also so-calted
greater than class C nuclear waste. The nation generates greater than class C nuclear waste
from the mail and decc issioning of nuclear power plants, from radioactive
materials that were once used for food irradiation or for medical purposes, and from
miscellaneous radioactive waste, such as contarainated equipment from industrial research
and development. DOE is required to dispose of this nuclear waste.
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nuclear fuel from the Navy through the Naval Nuclear Propulsion
Program, which is jointly operated by DOE and the Navy. The remainder
of DOE’s inventory of nuclear waste comes from various nondefense
sources, including research activities and foreign research reactors. The
United States operates a program to take custody of spent nuclear fuel
from foreign research reactors, which supports a U.S. policy to prevent the
proliferation of nuclear weapons; this program is scheduled for
completion in 2019. In general, DOE stores this waste at five sites: the
Hanford Site in Washington state, the Savannah River Site in South
Carolina, Idaho National Laboratory in Idaho, the Fort St. Vrain Site in
Colorado, and the West Valley Site in New York.® As with commercial
sites, DOE currently stores spent nuclear fuel in either cooling ponds or
dry cask storage. Much of the high-level nuclear waste is currently stored
in liquid or semiliquid form in large underground tanks and requires
further processing before it can be safely stored or disposed of.

The Status of the
Yucca Mountain
Repository

Uncertainties exist about the direction of the nation’s policy for nuclear
waste disposal. Under NWPA, as amended, Yucca Mountain is the only site
that DOE is to investigate for suitability as a permanent nuclear waste
repository. DOE investigated Yucca Mountain; in 2002 recommended the
site to the President; and in 2008 submitted a license application to NRC.
On March 3, 2010, however, DOE submitted a motion to NRC'’s Atomic
Safety and Licensing Board to withdraw its application with prejudice,
which DOE said would mean that the Yucca Mountain site would be
excluded from further consideration as a repository. DOE did not cite
technical or safety issues as the reason for its decision to withdraw the
license application. In a May 2010 reply DOE filed before NRC’s Atomic
Safety and Licensing Board, the department explained that the Secretary’s
judgment is not that Yucca Mountain is unsafe or that there are flaws in
the license application, but rather that Yucca Mountain is not a workable
option and that alternatives will better serve the public interest. DOE
stated that a key aspect of the problem was the continuing lack of public
support for the repository among the people of the state of Nevada and
that public acceptance is a key component of a workable solution to
permanent disposal of nuclear waste.

*DOE has reported that it is responsible for managing nuclear waste at additional sites but
these generally include research reactors that generate small amounts of waste that will be
consolidated at the Idaho National Laboratory for packaging prior to disposal.
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On June 29, 2010, the licensing board denied DOE’s motion, ruling that
DOE was obligated under NWPA, as amended, to continue with the
licensing effort. On June 30, 2010, the day after the Atomic Safety and
Licensing Board denied DOE’s motion to withdraw its license application
with prejudice, the NRC commissioners issued an order inviting parties—
including the state of Nevada, local counties, and industry-—to file briefs
addressing whether the commissioners should review the board’s decision
and, if so, whether they should uphold or reverse it. As of May 26, 2011,
however, the commissioners have yet to announce whether they plan to
review the board’s decision.

Separately, the states of South Carolina and Washington, Aiken County in
South Carolina, and a private party have sued DOE and NRC, arguing that
DOE had no authority to terminate the proposed Yucca Mountain
repository. The U.S. District Court of Appeals for the District of Columbia
Circuit, which is hearing the lawsuits, initially decided to stay its
proceedings until the NRC commissioners ruled on the board’s decision
but agreed to hear oral arguments on March 22, 2011. As of May 27, 2011,
the court has not ruled on the case. The Atomic Safety and Licensing
Board, with no further input from the NRC comumissioners or federal
courts, announced its intention to continue with its consideration of the
challenges to the license application. In these proceedings, the board will
consider approximately 300 contentions submitted by stakeholders
questioning certain aspects of DOE’s license application and related
participant filings and evidence. It is not yet clear whether NRC or the
court will rule that the license application review process should resume.

Amid uncertainties about the status of the repository license, DOE took
steps to shut down the Yucca Mountain program and the Office of Civilian
Radioactive Waste Management by September 30, 2010, when funding
would have ended under the President’s budget proposal. Specifically,
DOE eliminated the jobs of all federal employees working on the program,
terminated program activities by contractors, and disposed of office and
other equipment. DOE took steps to preserve scientific and other data,
including data stored in the Licensing Support Network. The data in this
network had been maintained and made accessible to others through the
NRC Web site. The network facilitates the exchange of documents among
the parties involved in the review process by making the parties’
docurments publicly accessible over the internet. However, NRC’s
Licensing Support Network Administrator stated that, under the
administration’s budget proposal for fiscal year 2012, the NRC’s Licensing
Support Network faces a shutdown on October 1, 2011, and would no
longer be accessible by scientists and the public. In response, the Atomic
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Safety and Licensing Board expressed concerns that the Licensing Support
Network might no longer be available as it considers challenges to the
license application. On April 11, 2011, the board ordered parties involved
in the review process to preserve all the Licensing Support Network
documents in “PDF” format and submit them to NRC by August 31, 2011,
for inclusion in its publicly accessible database called the Agencywide
Document Access and Management Systers or ADAMS. On April 21, 2011,
NRC filed a motion to the board that asked the board to reconsider its
order due to the unanticipated expense. As of May 26, 2011, the board has
not ruled on the motion. Separately, a DOE official stated that it had
already planned to make its Licensing Support Network documents
available to the public upon written request.

In our April 2011 report,” we raised concerns about DOE's lack of a formal
approved plan to guide shutdown activities or assess related risks, given
the uncertainty about whether DOE will be compelled by either NRC or
the courts to resume the license application review process. Both federal
internal control standards and DOE orders require that DOE sufficiently
plan for major activities—including shutdowns—and assess the risks of
these activities. DOE officials stated that they held frequent meetings and
focus groups to help guide the shutdown. DOE’s Inspector General, in 2
report, also expressed concern about the lack of a formal plan, given the
scope and complexity of the shutdown and the possible effects on areas
such as the preservation of intellectual, scientific, and technological
information and on the disposition of property.” In addition, as we
reported, the loss of staff with experience at Yucca Mountain could hinder
the license review if the process is resumed. Furthermore, several DOE
and NRC officials and industry representatives said that ending the license
review process before allowing NRC to review the merits of the
application represented a loss of potentially valuable information that
might have been useful in the search and licensing of an alternate site.

DOE plans to wait for the Blue Ribbon Commission’s final
recommendations, before deciding on a direction for future nuclear waste
storage efforts. In the meantime, it is not clear whether or how the nation’s
nuclear waste policy will change. The commission has taken steps to

“GAO-11-220.
PDOR Office of Inspector General, Special Report: Need for Enhanced Surveillance

During the Yucca Mountain Project Shut Down, OAS-SR-10-01 (Washington, D.C.: July
2010),
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identify alternatives to meet the nation's nuclear waste storage needs.
After receiving input from numerous experts and sources, on May 13, 2011,
at a public meeting, the commission subcoramittees released draft
recommendations for public comment. At this meeting, each of the three
subcommittees—disposal, reactor and fuel cycle technology, and
transportation and storage—presented preliminary recommendations
from its draft report to the rest of the commission and the public. The
disposal subcommittee’s preliminary recommendation stated that geologic
disposal is the most promising and technically accepted option available
for safely isolating high-level nuclear wastes for very long periods of time
and will be needed under all reasonably foreseeable scenarios, a
recommendation that echoes a 1957 National Academy of Sciences study.
Until geologic disposal is available, the transportation and storage
subcommittee’s preliminary recorumendation was to establish one or more
centralized interim storage facilities. According to the commission’s Web
site, the subcommittees will now revisit their draft reports as necessary
and will issue those draft reports for public comment by the end of May.

Each Storage Option
Offers Benefits but
Poses Challenges,
Including High Costs

The three primary nuclear waste storage and disposal options we have
reported on—continued on-site storage, interim storage at a centralized
facility, and permanent disposal in a geologic repository'—offer benefits
as well as challenges, including significant costs. Two of the options-—
which could be used in the interim before perranent disposal is
available—provide the nation with additional time to seek approaches to
nuclear waste management and disposal that might achieve broader
acceptance than the Yucca Mountain permanent repository. NRC has
stated that continued on-site storage is safe for up to 60 years beyond the
life of a reactor, and at DOE sites storing spent nuclear fuel regulated by
NRC. Interim storage in general comes with benefits and challenges. DOE
has stated that recent advances in dry cask storage systems allow spent
nuclear fuel to be stored above ground for as long as 300 years. Another
benefit is that nuclear waste in continued on-site storage or interim
centralized storage is more easily retrievable. Easy retrieval is important
when considering approaches, such as reprocessing, a process that could
eventually be used to recycle parts of the spent nuclear fuel for further
power production. An important challenge, however, is that interim
storage is not a permanent solution and would require active controls,
such as continued monitoring and security measures to prevent human

NGAD-10-48,
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and envirorumental exposure. In addition, nuclear waste in interim storage
may need to be repackaged after 100 years, at a cost of $180 million to
$500 million.” Furthermore, interim storage, if used for a long time period,
would pass responsibility for a permanent solution to future generations,
who may not be willing or able to either maintain the interim storage
facilities or to develop and implement some permanent waste
management solution,

Continued on-site storage. We have reported on the following benefits of
continued on-site storage:

Requires minimal near-term effort. Continued on-site storage is the de
facto approach for managing nuclear waste.

Reduces transportation risks. The waste will only have to be transported
once, to a final disposal site, and it will become cooler and less radioactive
over time.

Continued on-site storage also presents challenges, including the
following:

The continued on-site storage option, assuming geologic disposal in 100
years, would cost from $20 billion to $97 billion.” It would also result in
costs to the federal government such as

o exposure to liabilities resulting from lawsuits against DOE, which
committed to take custody of commercial nuclear waste in 1998, as
required by NWPA, as amended. The federal government has paid $956
million through the Department of Treasury’s judgment fund, and DOE
estimates future liability to be about $15.4 billion through 2020, plus
$500 million every year after that."

« potential penalties of $75,000 per day, or about $27.4 million per year if
DOE and the Navy fail to meet commitments to remove their spent

PGAO-11-229,

PGAO-10-48.

Al liability and penalty values are in current dollars. Not all of the lawsuits have been
resolved. Also, the Department of Justice has already incurred over $168 million through

fiscal year 2010 to defend DOE in litigation. With ongoing litigation, these costs will
continue.
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nuclear fuel from DOE-sites in Idaho and Colorado by Jaruary 1, 2035.

» DOE will likely incur costs of $918 million to maintain storage at DOE
sites if its waste remained there through 2040, and another $300
million for additional storage at the Hanford Site."

+ likely repackaging of spent nuclear fuel if it is stored in dry-casks for
over 100 years, at a potential cost of $180 million to $500 million.”

» it could contribute to community opposition to license extensions of
currently operating reactors or license applications for new reactors,

1t could raise national security concerns, according to Navy officials, if
Idaho can suspend further shipments of Navy spent nuclear fuel to DOE’s
{daho site until the agreement with the state for removal of such fuel is
aet, because the Navy depends on this site as part of the process of
refueling its nuclear warships.

Interim storage at a centralized facility. Potential benefits of centralized
interim storage include the following:

Nuclear waste from decommissioned reactors could be consolidated,
decreasing the complexity of monitoring and securing the waste and
freeing the land for other uses.

DOE could fulfill its obligation to take custody of spent nuclear fuel until a
long-term strategy is implemented, thus avoiding additional Habilities as
the result of lawsuits.

Reactor operators may choose to thin out spent nuclear fuel assemblies
from densely packed pools, which could reduce risk and may save reactor
operators the cost of building dry storage cask systems at each reactor
location.

Centralized interim storage also poses challenges, including the following:

¥GAO-11-230. The costs we previously reported include earlier estimates of these costs.

¥GAO-11-229. We also previously reported estimates of these costs in a 500-year projection
in GAO-10-48.
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Interim storage could take years to site and construct. We have reported
that a federal centralized storage option with two locations, assuming
geologic disposal in 100 years, would take about 19 years to implement
and would cost from $23 billion to $81 billion, although private industry
could likely develop centralized interim storage in less time and for less
cost.”

Provisions in NWPA, as amended, that would allow DOE to arrange for
centralized storage have either expired or are unusable because they are
tied to milestones in repository development that have not been met.

A centralized storage facility will likely face intense state or local
opposition, particularly if there is no final disposition pathway or other
benefits that would accompany it. Even if a local community supported a
centralized storage facility, a state may not.

Any nuclear waste stored at a centralized site could create increased
safety concerns because it would have to be transported twice—once to
the centralized site and from there to a repository.

Permanent disposal in a geologic repository. Experts generally agree
that, based on current technology, the only safe and secure permanent
solution for nuclear waste is disposal in a geologic repository. We drew
this conclusion in our November 2009 report, as did the National Research
Council in 2001 and the Blue Ribbon Commission in 2011 in their
respective publications. Other permanent disposal options—such as
narrow shafts bored deep into the ground-—could be feasible, but face cost
or technical constraints. Technologies are available that could reduce the
radioactivity or volume of spent nuclear fuel--namely, reprocessing and
advanced reactors—but they do not eliminate the need for a geologic
repository. The National Research Council of the National Academies
reported that developing other alternatives is not likely for the foreseeable
future.

VGAQ-10-48.

®BDOE acknowledged that the Atoraic Energy Act of 1954, as amended, does provide the
authority for DOE to accept and store spent nuclear fuel under certain circumstances, and
DOE has done so in the past, such as U.S.-supplied spent nuclear fuel from foreign
reactors, as well as damaged and spent nuclear fuel from the Three Mile Island reactor site.
However, DOE asserts that NWPA’s detailed statutory scheme limits its authority to accept
spent nuclear fuel under Atomic Energy Act authority except in compelling circumstances,
such as an erergency involving spent nuclear fuel threatening public health.
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Key challenges to a geologic repository are the cost and time required to
site and build it and the need to gain public acceptance for the project. The
nation has already spent nearly $15 billion on developing a repository and,
as we reported in November 2009, completing, operating, and closing the
Yucca Mountain repository would likely have cost between $41 billion and
$67 billion more. If the nation halts the effort at Yucca Mountain, it will
need to restart the search for an alternate repository or other solution and,
based on past experience, this could take decades, cost billions of dollars,
and face public opposition. Although some past efforts have had local
community support, they have also faced public opposition, including
Yucca Mountain.

Principal Lessons
Learned That Could
Facilitate Future
Nuclear Waste
Storage or Disposal
Efforts

Our review of reports and interviews with DOE and NRC officials and
representatives of various hational associations, local and state
governments, and community organizations, suggest two broad lessons for
future waste storage or disposal efforts. First, overcoming social and
political opposition and gaining public acceptance is crucial, and the
federal government has several tools for doing so. One important tool is
cooperation with key stakeholders, as we reported” and the Blue Ribbon
Commission stated in its most recent public meeting, on May 13, 2011
Specifically, in our April 2011 report, we cited the need for the federal
government to involve stakeholders but also to be transparent and
cooperative. Similarly, in its preliminary recornmendations for public
comment, the Blue Ribbon Commission stated that ail affected levels of
government must have, at a mininum, a meaningful consultative role in
important decisions. As state government officials told us, if local
communities or states feel that the federal government is not willing to
address their concerns in a transparent way, they will be less inclined to
work cooperatively with the federal government. Another iraportant factor
is allowing states to have an oversight role. One reason for the success of
the Waste Isolation Pilot Plant—a permanent repository for transuranic
waste® in New Mexico—was that DOE conceded some of its authority to
the state and worked collaboratively with state officials. States are
important partly because they have broader constituencies than local

PGAO-11-229.

*The Waste Isolation Pilot Plant was designed to accept transuranic waste, not spent
nuclear fuel. Generally, transuranic waste consists of clothing, tools, rags, residues, debris,
soil, and other items contaminated with radioactive elements heavier than uranium, mostly
plutonium, as a result of work related to the defense industry.
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communities and are more likely to raise objections. Other considerations
for overcoming social and political opposition include long-term
incentives and education. Substantial, long-term federal investments in the
host community and state can help win support by keeping key parties
committed to a repository over the several decades of development.
Education has also helped foster public acceptance. For example, DOE’s
contractor at the Waste Isolation Pilot Plant gained public acceptance
through education and training programs on the safe transportation of
radicactive waste. One important aspect of education has been to dispel
the inaccurate perception that nuclear waste poses risks comparable to
nuclear weapons.

A second broad lesson is that, in developing storage or disposal options, it
is important to have consistent policy, funding, and leadership, since any
such effort will take decades. We reported in April 2011 that policies must
be credible and consistent to be effectively implemented and that
inconsistent policies may contribute to public opposition.” Stakeholders
told us that the siting process and safety standards changed over time at
both the Waste Isolation Pilot Plant and Yucca Mountain, contributing to
public opposition. Similarly, a program should also have consistent
funding. The Office of Civilian Radioactive Waste Management budget was
not predictable and varied by as much as 20 percent from year to year,
with an average annual shortfall of appropriations from its budget requests
of about $90 million each year. Stakeholders, including former DOE
officials, told us that this made long-term planning difficult. Finally,
continuity in leadership can help address societal and public opposition to
a repository. In contrast, the Office of Civilian Radioactive Waste
Management operated with a revolving-door style of management; it had
17 directors over 27 years, hurting relationships with local and state
governments. Just as important, according to some former DOE officials
and industry representatives, the program was not always a high priority
and the quality of managers running the program varied. Some
stakeholders said this illustrated a lack of commitment and undermined
public trust.

Because the nation has not resolved how to manage spent nuclear fuel and
high-level waste and because any future endeavor is likely to take decades
and cost billions of dollars more, in our April 2011 report we raised
matters Congress may wish to consider to improve the success of future

AGAO-11-220.
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nuclear waste disposal efforts. Specifically, Congress may wish to
consider whether a more predictable funding mechanism and an
independent organization, outside of DOE, may be more effective in
developing a permanent solution to nuclear waste management. In
addition, because DOE shut down the Yucca Mountain repository without
planning for continuing work on it, should it be competlled to do so, we
recommended that the Secretary of Energy assess the risks of shutting
down the repository and develop a preliminary plan for restarting work on
it. In addition, because DOE had not planned for long-term storage, in our
March 2011 report on DOE-managed waste, we recommended that DOE
assess the condition of existing nuclear waste storage facilities and
identify any gaps and actions that might be needed to address long-term
storage requirements.

Chairman Shimkus, this concludes my prepared statement. [ would be
pleased to answer any questions that you, Ranking Member Green, or
other Members of the Subcommittee may have at this time.
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Mr. SHIMKUS. Thank you very much.
Now, I would like to turn to Mr. Gregory Friedman, Inspector
General at the Department of Energy. Welcome, sir.

STATEMENT OF GREGORY H. FRIEDMAN

Mr. FRIEDMAN. Thank you, Mr. Chairman.

Rather than repeat many of the statistical points and data that
has been provided already, let me abbreviate my already abbre-
viated statement, which contains a synopsis of the work that we
have done in Yucca Mountain over time and it is more expanded
in my full statement, which I hope will be submitted for the record.

Getting down to the nub of the matter, our work to date has
highlighted a number of issues that require the continued attention
of department management. For example, as has been mentioned,
delays in the opening of Yucca Mountain have, as demonstrated by
a number of financial and performance reviews, increased the ulti-
mate cost of disposal of waste intended for Yucca Mountain. Clo-
sure of the project could significantly impact the department’s fu-
ture environmental remediation liability currently estimated to be
$250 billion. We will further evaluate the impact of the closure as
part of the ongoing financial work that we do at the Department
of Energy. Further, unless the repository or other alternative strat-
egy becomes available in the near term, the department may miss
a number of deadlines which are part of tri-party settlement agree-
ments. As a result, the department may be subject to significant
assessments due to missed deadlines. As of September 30, 2010,
more than $800 million has been expended from the Treasury’s
judgment fund for payments to commercial nuclear waste pro-
ducers for delayed acceptance of nuclear waste. In addition, the de-
partment has estimated its contingent liability for spent nuclear
fuel litigation to be approximately $15.4 billion.

In summary, in our judgment, the need to develop a viable, effec-
tive and acceptable path forward for nuclear waste disposal be-
comes more pressing day by day. The United States has announced
plans to dismantle a significant part of its nuclear waste stockpile
with the unavoidable reality of increasing the volume of defense
nuclear waste. Further, commercial nuclear waste, which was to
represent 90 percent of the high-level waste stored at Yucca Moun-
tain, continues to be generated at nuclear power facilities across
the Nation.

To paraphrase one draft recommendation from the Blue Ribbon
Commission on America’s Nuclear Future, which was established
by the Secretary of Energy at the request of the President in Janu-
ary 2010, the United States should proceed expeditiously to develop
an integrated, comprehensive plan for managing the back end of
the nuclear fuel cycle.

Mr. Chairman, this concludes my statement. I would be pleased
to answer any questions that you or the subcommittee may have.

[The prepared statement of Mr. Friedman follows:]
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Mr. Chairman and members of the Subcommittee, I am pleased to be here at your request to

testify on matters relating to the Department of Energy’s Yucca Mountain Project.

As you know, issues surrounding the termination of the Project have been widely publicized.
They directly impact the Department’s responsibilities to manage legacy waste generated from
nuclear weapons production and to accept and dispose of spent nuclear fuel emanating from

commercial nuclear reactors.

The United States has invested nearly 30 years of effort and expended over $15 billion to
develop a nuclear waste repository. Nearly $9 billion of these expenditures was funded by fees
paid into the Nuclear Waste Fund by users of nuclear-powered electricity and the balance by the
Department and the Nation’s taxpayers. Establishing a secure and scientifically sound method
for storage and disposal of high-level nuclear waste and spent nuclear fuel is critical to ongoing
environmental remediation efforts at many Department of Energy legacy sites and to the

Nation’s nuclear power industry.

Current Status of Repository Development

As you are aware, the Department’s Fiscal Year 2011 budget included no funding for the Yucca
Mountain Project. Additionally, the Department disbanded the Office of Civilian Radioactive
Waste Management, whose programmatic mission was the management and disposal of high-
level radioactive waste and spent nuclear fuel. Virtually all personal property and facilities
relating to the Project have been either been disposed of or reassigned, and the site is in “cold

standby” status.
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On January 29, 2010, the Department announced the formation of a Blue Ribbon Commission on
America’s Nuclear Future to conduct a comprehensive review of policies for managing the back
end of the nuclear fuel cycle, including all alternativés for the storage, processing, and disposal
of civilian and defense nuclear waste. On May 13, 2011, the Commission issued draft
recommendations associated with developing a safe, long-term solution to managing nuclear

waste.

Office of Tnspector General Reviews Relating to the Yucca Mountain Project

Over the past several years, the Office of Inspector General has completed a substantial amount
of work related to the Yucca Mountain Project. A complete listing of the relevant Inspector
General reports is included in the attachment at the end of my testimony. Specifically, we
reported on:

o Issues with the implementation of a Corrective Action Program to identify and
resolve all potential conditions adverse to quality that could affect the license
application for the Project. We found that conditions continued to occur after
management reported that appropriate corrective actions had been taken;

¢ The disposition of excess property for which the Government received no monetary
benefit. The Department gave a contractor title to approximately 9,000 metric tons of
property and derived no benefit from the sale of potentially reusable property, such as
a drilling rig, diagnostic trailers, and several tons of iron and steel;

» Problems relating to the development, maintenance, and quality assurance over
licensing activities and data maintained in the Licensing Support Network;

* The inappropriate usage by the State of Nevada and affected units of local

government of oversight funds provided by the Department; and,

2
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e Payment by the Department of performance-based incentives to the Yucca Mountain

Project contractor even though the contractor did not meet performance expectations.

In addition, we have performed several audits that focused on the progress in preparing nuclear
waste from Departmental sites for disposal at Yucca Mountain. Finally, Nuclear Waste Fund
and Project financial issues are regularly included in the scope of financial statement audits

conducted under the auspices of the Office of Inspector General.

Office of Inspector General Reviews Relating to the Closure of the Yucca Mountain Project
Over the last year, the Office of Inspector General has completed work relating to the shutdown
of the Project. Specifically, after the Department announced its decision to terminate the Project,
we reported that a plan to ensure an orderly shutdown had not been developed. Due to the lack
of a formal plan, we outlined a number of lessons learned based on problems we had observed
during prior reviews of other project closure activities. In particular, we pointed out that the
Department should focus on disposing of personal property; maintaining intellectual, scientific,
and technology property; managing the close-out process for prime and sub-contracts; and

administering benefits for contractor employees formerly working at the Project.

Additionally, a recent Office of Inspector General report identified approximately $175 million
in questioned and unresolved costs that the Department needed to address as part of its Yucca

Mountain Project contract close-out effort. Our review determined that a significant amount of
these questioned, unresolved, and potentially unatlowable costs had accumulated over a number

of years.
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Issues Requiring Continuing Attention

We have repeatedly expressed concern regarding the Department’s activities to ensure the
effective disposal of nuclear waste as part of our annﬁal Management Challenges report to the
Department and Congress. Specific concerns relate to the potential financial and environmental

impacts associated with the termination of the Project.

The Yucca Mountain Project played a central role in the Department’s planned disposal of
significant quantities of high-level waste now in temporary storage or being recovered at sites
including the Savannah River Site in South Carolina, the Oak Ridge Reservation in Tennessee,
and the Hanford Site in Washington. Delays in the opening of Yucca Mountain have, as
demonstrated by a number of financial and performance audits, increased the ultimate cost of
disposal of this waste. It is likely that the closure of the Project will significantly impact the
Department’s future environmental remediation liability, currently estimated to be $250 billion.
We will further evaluate the impact of the closure as part of the ongoing financial statement

work.

Further, unless a repository or other alternative strategy becomes available in the near term, the
Department may miss a number of deadlines that are part of tri-party settlement agreements with
Federal and state regulators. If history is any indication, the Department may be subject to
significant assessments as a result of the missed deadlines. For example, as of

September 30, 2010, more than $800 million had been expended by the Judgment Fund,
administered by the Department of the Treasury, for payments to commercial nuclear waste
producers for delayed acceptance of nuclear waste. Overall, the Department has estimated its

contingent liability for spent nuclear fuel litigation to be approximately $15.4 billion.
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In summary, in our judgment, the need to develop a viable, effective, and acceptable path
forward for nuclear waste disposal becomes more challenging day by day. The United States has
announced plans to dismantle a significant part of its nuclear weapéns stockpile with the ‘
unavoidable reality of increasing the volume of defense nuclear waste. Further, commercial
nuclear waste, which was to represent 90 percent of the waste stored at Yucca Mountain,
continues to be generated at nuclear power facilities across the Nation. To paraphrase one draft
recommendation from the Subcommittee on Transportation and Storage of the Blue Ribbon
Commission on America’s Nuclear Future, the United States should proceed expeditiously to

develop an integrated, comprehensive plan for managing the back end of the nuclear fuel cycle.

Mr. Chairman, this concludes my statement and I would be pleased to answer any questions you

may have.
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Attachment
Department of Energy Office of Inspector General
Yucca Mountain Project Relevant Reports

Title Report Number | Date Issued

1. | Management Challenges at the Department of | 1G-0844 2010-11-16
Energy

2. | Office of Civilian Radioactive Waste OAS-FS-11-03 2010-11-15
Management’s Fiscal Year 2010 Financial
Statement

3. | Resolution of Questioned, Unresolved and OAS-SR-10-02 2010-07-29
Potentially Unallowable Costs Incurred in
Support of the Yucca Mountain Project

4. | Audit Coverage of Cost Allowability for OAS-V-10-15 2010-07-29
Bechtel SAIC Company, LLC During Fiscal
Years 2004 Through 2009 Under Department
of Energy Contract No. DE-AC28-
01RW12101

5. | Need for Enhanced Surveillance During the OAS-SR-10-01 2010-07-21
Yucca Mountain Project Shut Down

6. | Yucca Mountain Project Purchase Card INS-0-09-04 2009-08-20
Programs

7. | Yucca Mountain Project Document OAS-M-08-07 2008-04-28
Suspension

8. | Review of Alleged Conflicts of Interest 1G-0792 2008-04-02
Involving a Legal Services Contractor for the
Yucca Mountain Project License Application

9. | Design of the Engineered Barrier System at OAS-L-07-08 2007-02-27
the Yucca Mountain Site

10. | Management Challenges at the Department of | IG-0748 2006-12-13
Energy

11. | The Office of Civilian Radioactive Waste 1G-0736 2006-08-16
Management’s Corrective Action Program

12. | Management Controls over Cesium and OAS-M-06-06 2006-08-04
Strontium Capsule Disposition at the Hanford
Site

13. | Management of Spent Nuclear Fuel at the 1G-0727 2006-05-12
Savannah River Site

14. | Allegations Involving False Statements and 105LV002 2006-04-25
False Claims at the Yucca Mountain Project

15. | Quality Assurance Weaknesses in the Review | 1G-0708 2005-11-09
of Yucca Mountain Electronic Mail for
Relevancy to the Licensing Process

16. | Use of Performance Based Incentives by the | IG-0702 2005-09-30

Office of Civilian Radioactive Waste
Management
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Attachment (continued)

Department of Energy Office of Inspector General
Yucea Mountain Project Relevant Reports

Title

Report Number

Date Issued

17.

Use of Oversight Funds by the State of
Nevada and Affected Units of Local
Government

1G-0696

2005-07-29

18.

Assessment of Changes to the Internal
Control Structure and their Impact on the
Allowability of Cost Claimed by and
Reimbursed to Bechtel SAIC Company, LLC
Under Department of Energy Contract
Numbers DE-AC08-01NV12101, and DE-
AC28-01RW12101

0OAS-V-05-03

2005-01-31

19.

Property Disposals at the Yucca Mountain
Project

1G-0664

2004-09-27

20.

Management Controls Over the Licensing
Support Network for the Yucca Mountain
Repository

OAS-M-04-04

2004-05-20

21.

Oversight Funds Provided to Local
Governments in the State of Nevada

1G-0600

2003-05-23

22.

State of Nevada Yucca Mountain Oversight
Funds for Fiscal Year 2001

CR-C-02-01

2002-08-22

23.

Yucca Mountain Surface Facilities

WR-L-02-02

2002-04-11

24.

Review of Alleged Conflicts of Interest
Involving a Legal Services Contract for the
Yucca Mountain Project

1011G001

2001-11-13

25.

Yucca Mountain Project

I01HQO05

2001-04-23

26.

Management of the Site Characterization
Program at Yucca Mountain

1G-0366

1995-02-15

27.

TRW Environmental Safety Systems, Inc.’s
Disclosure Statement Adequacy and Cost
Accounting Standards Compliance

CR-L-94-33

1994-09-30

28.

Audit of Costs and Management of the Yucca
Mountain Project

1G-0351

1994-06-23

29.

Follow-up Audit of the Cask Development
Program

1G-0345

1994-03-15

30.

Assessment of Changes to the Internal
Control Structure and their Impact on the
Allowability of Costs Claimed by and
Reimbursed to TRW Environmental Safety
Systems, Inc. Under Department of Energy
Contract No. DE-ACO1-91RW00134

CR-V-94-04

1994-03-01

31.

The Office of Civilian Radioactive Waste
Management

WR-L-92-14

1991-12-06
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Attachment {(continued)

Department of Energy Office of Inspector General
Yucca Mountain Project Relevant Reports

Title

Report Number

Date Issued

32.

Credits Due the Department of Energy for
Funding High-Level Nuclear Waste
Management Research and Development

1G-0287

1990-08-08

33.

The Proposed Maintenance and Operating
Contract for Office of Civilian Radioactive
Waste Management

CR-LC-89-2

1988-10-28
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Mr. SHIMKUS. Thank you, Mr. Friedman.

Last but not least on the first panel is Dr. Peter Lyons, Assistant
Secretary for Nuclear Energy at the Department of Energy. Sir,
welcome, and you have 5 minutes.

STATEMENT OF PETER B. LYONS

Mr. Lyons. Thank you, Mr. Chairman, Mr. Ranking Member and
members of the committee. Thank you for the opportunity to testify
before you today.

By way of introduction, I grew up in Nevada. I worked at the Los
Alamos National Laboratory with frequent assignments at the Ne-
vada Test Site. When I led the lab’s energy and environmental pro-
grams, all work on Yucca Mountain and reprocessing of fuel re-
ported to me. More recently, I visited the Tunnel Complex many
times while working for Senator Pete Domenici and as an NRC
commissioner. I have devoted 42 years of public service to the Na-
tion’s needs for and uses of nuclear technology. I am convinced that
nuclear energy must remain a part of our Nation’s clean energy
portfolio, an acceptable solution to the Nation’s management of
used nuclear fuel and high-level defense waste as a prerequisite for
nuclear power to play this role.

Secretary Chu has emphasized that a successful management
significant for used fuel must be founded on strong technical cri-
teria and public acceptance. The GAO made the similar conversa-
tion that overcoming social and political opposition is crucial. For
example, there are successful repository programs in Switzerland,
Finland, Sweden and France where public involvement and con-
sultation are heavily emphasized. Our own experience with the
Waste Isolation Pilot Plant, or WIPP, illustrates our success with
achieving social and political acceptance for a permanent repository
and stands in stark contrast to the Yucca Mountain project. As the
Secretary has stated, it is time to move beyond the 25-year-old
stalemate over Yucca Mountain. I agree, and I accepted this posi-
tion with full support for the Administration’s position.

Let me turn to two interrelated statements made in the GAO re-
port with which the department has very serious concerns. First,
the GAO presumes that the Yucca Mountain repository would have
opened on a date certain, and second, GAO presumes that an alter-
native would take longer than the Yucca Mountain repository to
implement. The GAO report uses 2020 for operations as a firm date
and expresses concern that the department did not provide GAO
with a more precise date. Yet the department has consistently stat-
ed that the 2020 date was subject to a number of contingencies
over which the department has no control. Thus, there was always
considerable uncertainty about when or whether the Yucca Moun-
tain repository would open. Among other things, that opening
would require new legislation for land withdrawal, a second NRC
license, presuming the first one were issued, and a new 300-mile
railroad, and many related actions hinging on availability of State-
issued permits. All of these would have faced persistent opposition
from the State in Nevada.

In shutting down the Yucca Mountain project, DOE is committed
to building better, more workable alternatives. In fact, as the GAO
report notes, if a more widely accepted alternative is identified, it
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carries the potential for avoiding costly delays experienced by the
Yucca Mountain repository program. That is a point that Secretary
Chu has emphasized. Thus, the department disagrees with the
GAO statement that the proposed termination of Yucca Mountain,
which had been planned to be opened in 2020, will likely prolong
storage at reactor sites, which would increase onsite storage costs.
There is simply no basis to assume that the termination of Yucca
Mountain will prolong this process. There may be other alter-
natives that can be put in place sooner than Yucca Mountain might
have opened.

I would also like to highlight another statement in the report to
which the department takes exception, namely that a final impact
of terminating Yucca Mountain is that communities may be even
less willing to host nuclear fuel repositories or other storage sites
in the future due to further erosion of DOE’s credibility. Quite to
the contrary, a new start with Secretary Chu’s emphasis on public
acceptance I believe can lead to enhanced credibility of the depart-
ment, and as further proof, the department’s leadership of the
WIPP program enjoys very strong support from the local commu-
nity.

In conclusion, the department is acting responsibly in termi-
nating the Yucca Mountain project. We can and we should do bet-
ter than the Yucca Mountain project. Working together, the Admin-
istration and the Congress can seize an opportunity to craft a new
option with a higher certainty of success. I personally look forward
to the chance to put a successful used nuclear fuel management
program into practice that will serve future generations and above
all enable them to enjoy the benefits of clean, safe nuclear power.

Thank you, and I look forward to your questions.

[The prepared statement of Mr. Lyons follows:]
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Chairman Shimkus, Ranking Member Green and Members of the Committee, thank you for the
opportunity to testify on DOE’s role in radioactive waste management, and in particular the
April 2011 U.S. Government Accountability Office (GAO) document entitled “Commercial
Nuclear Waste: Report on the Effects of Termination of the Yucca Mountain Repository
Program and Lessons Learned” (GAO-11-229).

As you know, I provided the Department of Energy’s March 30, 2011, response to the GAO
report. My response indicates areas of both agreement and disagreement with the report’s
conclusions. My response is included in full in Appendix IV of the final report so T will not go
through it in detail here.

I grew up in Nevada and regularly visited my parents there for decades. While an employee for
the Los Alamos National Laboratory (LANL), my assignments often required me to work and
even live for long periods at the Nevada Test Site. I visited the Yucca Mountain area many
times during those years, long before there was a tunnel. When I was the Deputy Associate
Director for Energy and Environment at LANL, all LANL work on Yucca Mountain and
reprocessing of used fuel reported through my office. I visited Yucca Mountain to review some
of LANL’s early exploratory excavations. More recently, I visited the tunnel complex several
times while working for Senator Pete Domenici and as a Commissioner of the Nuclear
Regulatory Commission.

I have devoted my 42 years of public service to the Nation’s needs for and uses of nuclear
technologies. Iam convinced that nuclear energy will continue to be a part of our nation’s clean
energy portfolio going forward, and the President has stated his commitment to nuclear power as
part of a broad energy portfolio. An acceptable solution to the Nation’s management of used
nuclear fuel and high level defense waste is a key component of the ability of nuclear power to
play the role that the Nation requires. I continue to believe that we can solve these problems, and
we must move forward in order to do so.

In a letter to the Blue Ribbon Commission on America’s Nuclear Energy Future, Secretary Chu
emphasized that a successful management strategy for used fuel must be founded on strong

technical criteria and on equally strong public acceptance. As he stated in that letter, “It is time
to move beyond the 25 year old stalemate over Yucca Mountain — especially since technology
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has advanced significantly during that time, giving us better options both in terms of science and
public acceptance.”

The GAO has noted “overcoming social and political opposition is crucial,” which parallels
statements by Secretary Chu. It is clear that we can do better. For example, there are successful
repository programs in Switzerland, Finland, Sweden, and France, where public involvement and
consultation are heavily emphasized. Our own experience with the Waste Isolation Pilot Plant in
New Mexico illustrates our success with achieving social and political acceptance for a
permanent waste repository and stands in stark contast to the Yucca Mountain Project.

Let me turn to two interrelated statements made in the GAO Report with which the Department
has very serious concerns. First, GAO presumes that the Yucca Mountain repository would have
opened on a date certain; and, second, GAO presumes that any alternative would take longer
than the Yucca Mountain repository to implement. The GAO report uses 2020 for operations as
a firm date and then expresses concern that the Department did not provide GAO with a more
precise date. Yet the Department has consistently stated that the 2020 date was subject to a
number of contingencies over which the Department has no control.

As a consequence, there was always considerable uncertainty about when or whether the Yucca
Mountain repository would open. Among other things, Congress would have had to pass new
legislation permanently withdrawing the land for the repository; NRC would have had to issue
both a construction authorization and a license to receive and possess for the repository after
completion of contested adjudicatory proceedings; a 300 mile railroad would have had to have
been constructed and a number of permits issued by the State of Nevada would have had to have
been obtained. All these would have faced persistent opposition and challenges from the State of
Nevada and others. In shutting down the Yucca Mountain Project, DOE is committed to
pursuing better, more workable, alternatives. In fact, as the GAO report notes, “if a more widely
accepted alternative is identified, it carries the potential for avoiding costly delays experienced
by the Yucca Mountain repository program,” which is precisely the point that Secretary Chu has
emphasized.

Thus, the Department disagrees with the GAO statement that: “the proposed termination of
Yucca Mountain, which had been planned to be opened in 2020, will likely prolong storage at
reactor sites, which would increase on-site storage costs.” There is absolutely no basis to assume
that the termination of Yucca Mountain will prolong this process. There may be other
alternatives that could be put in place sooner than Yucca Mountain might have opened.

The Department does concur with the following GAO statement: “[T]erminating the Yucca
Mountain repository program could bring benefits, primarily the opportunity for the Department
of Energy to seek new approaches to nuclear waste management that could be more widely
accepted, particularly since Yucca Mountain had little support from the State of Nevada.” This
is precisely the key point that Secretary Chu has made on numerous occasions.

To that end, Secretary Chu established the Blue Ribbon Commission (BRC) on America’s
Nuclear Future to conduct a comprehensive review of policies for managing the back end of the
nuclear fuel cycle. The BRC will provide advice and make recommendations on issues,
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including alternatives for the storage, processing, and disposal of used nuclear fuel and nuclear
waste. The BRC’s interim report is due in July of this year, and its final report is due by January
2012. The Administration will evaluate the findings and recommendations of the BRC as it
determines the best path forward. -

Before closing, I want to highlight another statement in the GAO report to which the Department
takes exception, namely that: “[A] final impact of terminating Yucca Mountain is that
communities may be even less willing to host spent nuclear fuel repositories or other storage
sites in the future due to further erosion of DOE’s credibility.” Quite to the contrary, a new start
to this program, emphasizing Secretary Chu’s recognition of the importance of public
acceptance, can lead to tremendous enhancement of the credibility of the Department’s approach.
I note that the Department’s leadership of the Waste Isolation Pilot Program in New Mexico
enjoys strong support from the local community and is a strong endorsement of the Department’s
ability to develop and maintain strong public support.

In conclusion, the Department is acting responsibly in terminating the Yucca Mountain

Project. We can and should do better here in the United States than the Yucca Mountain Project.
Working together, the Administration and Congress can seize this opportunity to craft a new
option with a far higher certainty of success. I look forward to the chance to put a successful
used nuclear fuel management program into practice that will well serve future generations and
enable them to enjoy the benefits of clean, safe nuclear power.
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Mr. SHIMKUS. Thank you, Dr. Lyons, and I would encourage the
first panel to stick around for the second panel because you will
have some local folks from the State of Nevada who probably al-
ready have some acceptance of this position.

I would like to begin my first round of questioning and recognize
myself for 5 minutes, and I will start with Mr. Gaffigan. How much
has been expended on Yucca Mountain development? How much
money have we spent?

Mr. GAFFIGAN. About $15 billion in today’s dollars.

Mr. SHIMKUS. And where did that money come from?

Mr. GAFFIGAN. About $10 billion from the nuclear waste fund
and another $5 billion from appropriations.

Mr. SHIMKUS. And how does the nuclear waste fund get its
money?

Mr. GAFFIGAN. It is a tax on the ratepayers, pay a one-tenth of
a cent.

Mr. SHIMKUS. Which ratepayers? Just those that

Mr. GAFFIGAN. Those who benefit from nuclear power.

Mr. SHIMKUS. Of the money from ratepayers, are those fees still
being collected?

Mr. GAFFIGAN. Absolutely.

Mr. SHIMKUS. Of the taxpayer funds, what happens to taxpayer
spending if Yucca Mountain is terminated?

Mr. GAFFIGAN. The taxpayer spending continues. Current esti-
mates are $15 billion through 2020.

Mr. SHIMKUS. And what happens to this liability for each year
a repository is not accepting waste past 2020?

Mr. GAFFIGAN. Current estimates are $500 million per year.
Those are DOFE’s estimates.

Mr. SHIMKUS. And what other costs might the taxpayer face if
this nuclear waste issue is delayed?

Mr. GAFFIGAN. There will be costs associated with the judgments.
There are about 72 lawsuits currently brought and about 6 have
settled, so there will be Department of Justice costs involved with
it. There will be costs associated with the waste on the defense side
in terms of perhaps more storage needed at these various defense
facilities because Yucca Mountain is not available or some other re-
pository.

Mr. SHIMKUS. Great. Thank you.

Dr. Lyons, the Nuclear Waste Policy Act is the law that governs
nuclear waste and spent fuel disposal policy, is it not?

Mr. Lyons. Yes.

Mr. SHIMKUS. And the law says that the Department of Energy
must study, characterize for suitability, and develop a repository at
Yucca Mountain, correct?

Mr. Lyons. That is correct.

Mr. SHIMKUS. That is what the law says. The law says further
that DOE shall file an application for a license to construct the re-
pository, correct?

Mr. Lyons. Yes, sir.

Mr. SHIMKUS. The law also established the Office of Civilian Ra-
dioactive Waste Management and a director for that office, correct?

Mr. Lyons. Yes.
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Mr. SHIMKUS. The law actually makes clear DOE’s—and I want
to note for the record for the transcript, all these questions have
been responded to affirmatively by Dr. Lyons.

The law actually makes clear DOE’s duties and obligations in the
development of Yucca Mountain, and those obligations presently
are to support the application pending before the Nuclear Regu-
latory Commission, correct? I am talking about the law.

Mr. LYoNs. As you know, sir

Mr. SHIMKUS. I am talking about the law so be very, very careful
how you answer this. What does the law say?

Mr. Lyons. That is what the laws, and——

Mr. SHIMKUS. Thank you very much. Now I will go to the next
question. What provision of the Nuclear Waste Policy Act, what
provision of the law is the Secretary relying on to withdraw the ap-
plication?

Mr. LYoNs. I am not a lawyer, sir. Our general counsel has re-
viewed that and believes that the Secretary has the authority to
withdraw the application.

Mr. SHIMKUS. I think you might need to get with your general
counsel, and you better be very careful in answering these ques-
tions.

And I am out of time—I am not out of time but I have finished
my questions. I will now turn to the ranking member, Mr. Green.

Mr. GREEN. Thank you, Mr. Chairman, and I apologize for being
late. I know we finished opening statements and I would like to
ask unanimous consent to place an opening statement into the
record.

Mr. SHIMKUS. Without objection, so ordered.

[The prepared statement of Mr. Green follows:]

PREPARED STATEMENT OF HON. GENE GREEN

Thank you Mr. Chairman for holding this hearing and I want to thank the wit-
nesses for appearing before the committee to discuss the issue of Yucca Mountain.

As you may know, I recently toured Yucca Mountain when I went on a CODEL
organized by Chairman Shimkus. I appreciated the opportunity to view the facility
up close and to meet with some of the local individuals, including folks from Nye
County, to hear their thoughts on Yucca Mountain.

There has been a lot of discussion in this committee on the decision by the Admin-
istration not to proceed with Yucca Mountain. As I've stated several times before,
The US alone produced 806 billion kilowatt hours of nuclear power in 2008, making
us the biggest producer of nuclear power in the world.

The President has said he supports investments in alternative forms of energy
and Secretary Chu has testified before this committee that we will be unable to
meet the President’s goals if we do not continue to invest in nuclear energy. This
of course means we will have an increase of nuclear waste and we will need to safe-
ty store it.

As we look toward and focus on investing more in nuclear energy we will still
have radioactive waste. Even if we have better short term storage than we have
now, we will still need somewhere to put that waste 25, 50, or 100 years from now.

Let me be clear, no matter what decision we make on Yucca Mountain, we still
have a nuclear waste disposal issue. So, the 25 year old dilemma remains and we
will need to resolve this situation sooner rather than later.

I want to thank the witnesses and with that I yield back my time. Thank you
Mr. Chairman.

Mr. GREEN. I would also like to ask unanimous consent to place
into the record a letter from the Blue Ribbon Commission on Amer-
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ica’s Nuclear Future, and also from the chair of the Board of Coun-
ty Commissioners of Clark County, Nevada.

Mr. SHIMKUS. Without objection, so ordered.

[The information appears at the conclusion of the hearing.]

Mr. GREEN. I thank our panel for being here. I think most of you
know that a number of us did a congressional trip to Yucca Moun-
tain last month, and I appreciate the opportunity to view up close
what are the decisions or what has been going on since the 1980s,
and I appreciate the opportunity the folks from the local county to
express their concern or their interest in reopening Yucca Moun-
tain from the decision. While on the trip, I heard various reports
on the actual cost of building Yucca Mountain, and I know from the
testimony of Mr. Gaffigan, it was $14 billion?

Mr. GAFFIGAN. We put it all in today’s dollars, about $15.4 bil-
lion.

Mr. GREEN. OK. Is there any of that that could be recouped if
we decided to, you know, forget about it and look for another long-
term facility?

Mr. GAFFIGAN. That money is spent.

Mr. GREEN. Any opinion from any other witnesses on the panel?

Mr. FRIEDMAN. Well, Mr. Green, we pointed out in our Lessons
Learned report that the retention of the intellectual property de-
rived as a result of the expenditures associated with Yucca Moun-
tain is an extremely important focus of the department, should be
an important focus of the department, so hopefully if the decision
is sustained to terminate the site, there will be a tremendous body
of knowledge that will be useful going forward. That is certainly
our anticipation and our hope.

Mr. Lyons. I would agree with Mr. Friedman.

Mr. GREEN. Do each of you agree that we should have some long-
term storage facility?

Mr. GAFFIGAN. I would say that the National Academies of
Science back to 1957 has said we are going to need some form of
permanent repository, no matter—and that is the current thinking
today, even if we go to some new technologies, there will be some
waste and we will need to dispose of it in a permanent solution.

Mr. FrRIEDMAN. I would agree with Mr. Gaffigan’s comments, Mr.
Green.

Mr. Lyons. I would also agree, and the Blue Ribbon Commission
recently in their draft recommendations so stated as well.

Mr. GREEN. Well, I guess I have some concern because I know
the only other alternative is along the Texas border and New Mex-
ico, and we could just be opening another can of worms if we start-
ed out there. Obviously in Nevada, nobody runs for office out there
saying they support Yucca Mountain. I don’t know if anybody
would run for office in New Mexico if they would say they want to
support a high-level nuclear storage facility in New Mexico. That
is one of my concerns about it, that we need one, and we spent
$15.4 billion and now in the last year and a half the decision has
been made to literally put a fence across it and shut it down.

How long would it take us if we started anew right now? Did
Yucca Mountain actually start in 1982, the discussion of it, or the
decision on the site or the pathway to get to the decision?
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Mr. GAFFIGAN. I think early on it was one of nine sites that was
considered, and eventually that was winnowed down to about three
sites by 1987 and then the 1987 amendment directed that only
Yucca Mountain be considered, so it is fair to say at least——

Mr. GREEN. When did the decisionmaking start?

Mr. GAFFIGAN. It is fair to say we have been at this since the
mid-1980s. I don’t know if Dr. Lyons would like to elaborate.

Mr. Lyons. No, I would agree that there is some characterization
work that probably started even before 1982.

Mr. GREEN. So we are talking about 25 years to where we are
now, and do you think if we decided to do something that it would
take another 25 years to get there?

Mr. Lyons. I think it is important to note, sir, that as the Blue
Ribbon Commission works through this process and evaluates suc-
cessful models from both within the country, WIPP, and in the
international community that there may well be approaches to the
management as well as the selection that will be suggested by the
BRC that can lead to a much more expeditious movement on this.

Mr. SHIMKUS. Would the gentleman yield on that real quick?

Mr. GREEN. I would be glad to yield.

Mr. SHIMKUS. Dr. Lyons, is it true that the Blue Ribbon Commis-
sion was given a mandate not to consider Yucca Mountain?

Mr. LyoNs. The Blue Ribbon Commission is not a siting commis-
sion. They are not considering any

Mr. SHIMKUS. But they were given a mandate not to even con-
sider Yucca Mountain?

Mr. Lyons. They are simply not a siting commission, sir.

Mr. SHIMKUS. So that is a yes?

Mr. LyoNs. They are not a siting commission. That is the state-
ment I would make, sir.

Mr. SHIMKUS. So nothing, interim storage, nothing would be con-
sidered with Yucca Mountain? If they are doing centralized re-
gional storage sites, Yucca Mountain could not be considered?

Mr. Lyons. I didn’t say that. I simply said they are not a siting
commission. They are not evaluating sites.

Mr. SHIMKUS. It is my understanding that the Blue Ribbon Com-
mission was given explicit directions not to consider Yucca Moun-
tain. Would you dispute that?

Mr. Lyons. It is my understanding that they are simply not a
siting commission. They are not considering sites.

Mr. SHIMKUS. I yield back.

Mr. GREEN. Well, and my concern is, and it is more of a state-
ment than a question, is that we have all over the country sites,
two of them in Texas, where we are actually storing them on-site,
and we would hope that we would have some long-term permanent
storage. I support recycling so we don’t have to put as much there,
but that is not available in our country, but that is my concern is
that by starting over a year and a half ago, then, you know, it
could be 25 years, maybe longer, but even that, we are looking at
10 years away, and a lot of our temporary storage sites were not
designed to be the long-term that they are now.

Mr. Chairman, thank you.

Mr. Lyons. If I may, Mr. Green, the Blue Ribbon Commission
may recommend, since I certainly can’t speak for what their final
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recommendations will be, may recommend other paths such as in-
terim storage that could lead us to at least useful options far soon-
er than a repository could be in operation.

Mr. SHIMKUS. The gentleman’s time is expired.

The chair recognizes the vice chairman of the committee, Mr.
Murphy from Pennsylvania.

Mr. MurpHY. Thank you, Mr. Chairman.

Are the current sites at nuclear power plants and other facilities
above and below ground in concrete containers, etc., suitable for
safety?

Mr. Lyons. Yes, Mr. Murphy. That is reviewed on a regular basis
by the Nuclear Regulatory Commission.

Mr. MURPHY. And they are adequate for how long?

Mr. Lyons. Excuse me?

Mr. MuUrPHY. They are adequate for how long? I believe I read
some studies where some are good for 30 years or so.

Mr. Lyons. The decision recently reached by the NRC——

Mr. MURPHY. Just give me a number.

Mr. LYONS [continuing]. Was 30 years after the cessation of oper-
ations at the site. We have research programs——

Mr. MURPHY. I just have to keep going. It has taken us 30 years
to get this far. Does DOE maintain a record of the balance of the
nuclear waste fund?

Mr. Lyons. I am sure they do, sir, but I——

Mr. MuURPHY. Or how it is broken down by source or anything?

Mr. Lyons. I don’t have those numbers but I would assume it is
available.

Mr. MURPHY. Can you get us that information?

Mr. Lyons. We will provide that for the record.

Mr. MurpPHY. I would also like to know if DOE is continuing to
maintain that record, if it is available to the public, at least to the
State PUCs and make sure it is updated, and I would like to know
if we can have that information. That would be helpful.

Mr. LyoNs. Well, the number is around $25 billion. I am not
positive of the exact number.

Mr. MurpHY. We would to know how the fund is broken down.

Mr. FRIEDMAN. That is correct. And it can be provided broken
down.

Mr. MURPHY. Given that it has taken about 30 years to get this
far, what makes you think you can suddenly complete this by
20207

Mr. Lyons. I didn’t say we could do it by 2020. I said we may
be able to do it sooner than Yucca Mountain

Mr. MURPHY. There is absolutely no basis to assume the termi-
nation of Yucca Mountain will prolong the process, you said.

Mr. Lyons. I said that there is as g question in my mind whether
Yucca Mountain will open. As to how soon one could do an interim
storage site probably could be

Mr. MURPHY. I am trying to go by the law here, sir, and I hope
you are too, but the law that Congress signed by the President as
we have gone through my Administrations here says that this is
the site that was selected. So I have to ask, is there something un-
suitable scientifically about the Yucca Mountain site?
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Mr. LYONs. The license application submitted by the Department
of Energy——

Mr. MURPHY. Is it unsuitable? Yes or no. Unsuitable, yes or no?
Scientifically based, is it unsuitable, yes or no?

Mr. Lyons. The license application was based on the technical
criteria.

Mr. MURPHY. Is it unsuitable? Yes or no.

Mr. Lyons. In the DOE’s judgment on their application, it
met——

Mr. MURPHY. You stated that GAO noted that overcoming social
and political opposition was crucial, and so in the midst of the so-
cial and political opposition, I am assuming. I am trying to find out
if it is scientifically credible or not. Did DOE mess this all up over
the 30 years? Do we not trust anything you do and basically say
that all the work that DOE has done in the last 30 years on decid-
ing that Yucca Mountain is suitable or not, is that scientific gar-
bage or is it scientifically credible, yes or no?

Mr. Lyons. As I indicated, sir, the license application

Mr. MURPHY. I am trying to find out——

Mr. LYONS [continuing]. Was based on the technical criteria.

Mr. MurpPHY. So what does that mean? Is it suitable or not? Is
it scientifically suitable or not? This is really not hard to do, sir.
It is a yes or no. There are only two words you get to say, yes or
no.
Mr. Lyons. In the judgment of DOE, yes. They don’t have the
final answer.

Mr. MurpPHY. That is important. So given that this is suitable,
I have to find out this thing. Now, you mentioned some legal coun-
sel in relation to Mr. Shimkus’s question. I would like you to pro-
vide to this committee all communications regarding the judgment
from legal counsel at the Department of Energy saying that they
don’t have to comply with the law, oral, written, e-mail, anything.
%t is ignportant that we have an opportunity. Will you provide that
or us?

Mr. LyoNs. The department has provided about 40,000 pages al-
ready. We will try to provide what you mean.

Mr. MURPHY. It is important that we have this really parsed out
so we understand when someone receives legal advice not to com-
ply with the law, I would really like to have that there, not just
say here is 40,000 pages. I hope you can do that.

Back to the question here with regard to—now that DOE has
ruled that the site was suitable back in 2002 and you just con-
firmed it, a reversal is going to require new physical evidence that
the criteria suitability are not met and then DOE would have to
follow several explicit steps laid out in the statute, in the law in-
stead of just walking away. Do you have that physical evidence
that this site is no longer suitable?

Mr. LYONS. Again, sir, as was pointed out in my testimony and
by other speakers already, Secretary Chu has made the statement
that a workable solution

Mr. MURPHY. Just the facts.

Mr. LYONS [continuing]. And public acceptance.

Mr. MurpPHY. I am asking the facts. What we don’t get to do is
to say we get to selectively enforce laws based upon that the polls
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change or we need votes in States. I am asking you from a sci-
entific—because this is where DOE either is credible as an organi-
zation or it lacks credibility. I really want it to be a credible organi-
zation. I have the highest respect for many of the scientists in
there, and this is an opportunity to either be a scientist or go by
polling and politics.

Has there been some physical evidence that says this site is no
longer suitable which therefore says you are compliant with the
law by saying we don’t have to do Yucca Mountain anymore? Is
there some scientific evidence out there that says it is not suitable?

Mr. Lyons. As I stated, the license application was based on
technical criteria. Based on general counsel, the Secretary’s view is
that we do have the authority to withdraw——

Mr. MUrPHY. I didn’t ask if you had the authority. I am not sure
I am getting anywhere, Mr. Chairman, but I hope you would pro-
vide that information to us because that is the crux of what we are
doing today.

Mr. LyoNs. We will continue to provide information as best we
can.

Mr. SHIMKUS. The gentleman’s time is expired.

The chair now recognizes the gentleman from Georgia, Mr. Bar-
row, for 5 minutes.

Mr. BARROW. Thank you, Mr. Chairman.

A moment ago when we were going over the subject of the cost
that has been invested in the program so far, there was an attempt
to explain some of the value we recouped from this, the knowledge,
the information, the lessons learned. What I would remind you is
that the more you spend on something of doubtful authenticity, the
more likely you are to think you have the real deal. If you spent
$5 million on a pen-and-ink sketching that is reported to be a
Leonardo da Vinci, you are very likely to believe it is the real deal.
If you paid $5 for it, you know it is a fake. The point I want to
emphasize is, this vast difference between the value of a lesson
learned and the cost of a lesson learned, and I am not exactly sure
we have a good understanding of the difference, what the mag-
nitude of the difference is in this particular case.

I want to try to see where we go from here. I want to change the
subject just a little bit. I had been present when Secretary Chu has
summed up the cost to the American consumer of the fact that we
were a nuclear pioneer country in this world and we went down a
bunch of different paths and got different designs for different reac-
tors here and there. It is part of the legacy costs of being the pio-
neer and going first and actually developing all kinds of different
ideas. He was talking to one of his colleagues in France, and his
French colleague says it is very simple what the problem is you
Americans, you have 80 different reactors and one cheese; we have
80 different cheeses and one reactor. It is a good lesson to learn.
We have 80 different waste repositories in this country, whether
we know it or not and whether we like it or not, and we have a
whole array of approaches toward dealing with the problem for the
foreseeable future. Some of these are wet storage, dry storage.
Some are a lot more stable, some are a lot more safe than others.
Meanwhile, the American consumer has been paying for this long-
term repository program that has stopped dead in its tracks right
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now. Two-thirds of the cost has just been paid by ratepayers,
whether they know it or not and whether they like it or not and
whether they support it or not. Another third of this has been paid
by the general fund by taxpayers chipping in their income taxes to
run the government. All the money that has been paid in so far I
gather has been spent but the money is still coming.

One question I have, and maybe this is addressed in part to the
Blue Ribbon Commission but I want to address it to you all, is
what can we do to divert that income stream to provide some sta-
bility, some predictability and some safety in the meantime for all
those utilities that are running and operating these plants now and
trying to operate these 70 waste repositories on site that we have
got right now? For example, if the money they are forced to extract
from customers in the form of an excise tax on the rates they are
paying can be diverted back to those utilities on the condition that
it be used to take wet storage and turn it into dry storage, some-
thing that is inherently unstable and likely to get loose into some-
thing that is very stable, an asset that would not be stranded,
something that would have lasting value no matter what we are
going to do in terms of a long-term repository, wouldn’t that be a
useful thing to do in the meantime? Does anybody have any sug-
gestions along those lines of what we can do with the current mess
we are in?

Mr. GAFFIGAN. I would say there are a couple hurdles. You know,
under the Nuclear Waste Policy Act, the money is being collected
for a long-term repository, and we talk about maybe using it for a
centralized repository. DOE is saying they don’t have the authority
to use that fund for that so there would have to be some change
in law for that.

In the meantime, industry is saying if you are not going to pur-
sue a long-term repository, stop collecting the money. DOE is pro-
ceeding to collect the money. In fact

Mr. BARROW. That would require a law, wouldn’t it?

Mr. GAFFIGAN. And they are proceeding on the basis of a Yucca
Mountain by 2020. That is how they base their rates. So, you know,
Mr. Lyons may have some doubt about the 2020 date but it is still
being used by DOE as the best alternative going forward.

Mr. Lyons. If I may add to that?

Mr. BARROW. Go ahead, Dr. Lyons.

Mr. Lyons. The Department of Energy recognizes it has the re-
sponsibility for the long-term management of the used fuel. As that
fuel is being generated at your Plant Vogtle, for example, whatever
the future option is going to be, that still will require handling by
the Department of Energy. That is the rationale for continuing to
collect the fee, and there has been no rationale, at least dem-
onstrated to date, to change that fee.

Mr. BARROW. Well, here is my concern. I recognize you all’s need
to set aside a little something in the future for handling the
charges you all are going to incur in the future, but you don’t have
any ideas of when you are going to be handling nothing, and we
are handling it right now. My ratepayers are handling it right now
and our customers are handling it right now.

My question is—and the questioning has shined a light on a
problem when you have a law that tells you what this policy is
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going to be, it is going to take 25 years to implement and a lot of
annual appropriations bills that have to get through both Houses
of Congress in order to implement. I mean, if we are going to have
to have a change in law to do anything positive, can we at least
open the discussion and put on the table the idea of changes we
can all agree on to try and manage the problem on site as long as
it takes us to get our act together? Because what took an act of
Congress to start us down the course and a plan that required sev-
eral Congresses to go along with it is going to require another act
of Congress to fix. Let us have an interim strategy we can all agree
on. Let us try to work together on that. That would be my sugges-
tion.

Thank you. I yield back.

Mr. SHIMKUS. The gentleman yields back his time.

The chair now recognizes the gentleman from Pennsylvania.

And just for the record, they are supposed to call votes at 2:30.
We will try to get one or two more rounds of questioning before we
go down to vote but we will have to adjourn because there are
three votes in a row and not everybody will be through, so we will
have to recess.

The gentleman from Pennsylvania is recognized for 5 minutes.

Mr. Prrrs. Thank you, Mr. Chairman.

Mr. Gaffigan, the Nuclear Waste Policy Act of 1982 created a fed-
eral legal obligation to accept nuclear fuel and dispose it in a geo-
logic facility. Is that correct?

Mr. GAFFIGAN. There was a commitment on the part of the Fed-
eral Government to take possession of the waste and explore a
long-term repository.

Mr. PITTs. So is it accurate to say in light of this law that Con-
gress resolved how to manage spent nuclear fuel and high-level
waste back in 19827

Mr. GAFFIGAN. It was a decision made by the Congress to pass
the Nuclear Waste Policy Act. That is correct.

Mr. PrrTs. The development of the act was not the development
of a single Congress or some partisan maneuvering, was it?

Mr. GAFFIGAN. No.

Mr. PrtTs. In point of fact, in 1982 when the Nuclear Waste Pol-
icy Act was enacted, there was a Republican President, a Repub-
lican Senate and Democrats firmed controlled the House. In 1987,
when Congress determined Yucca Mountain consistently of the top
three sites was to be examined for a repository, there was a Repub-
lican President and Democrats controlled both the House and Sen-
ate. In 2002, leadership of the Congress was reversed but Congress
overwhelmingly resolved to support Yucca development 306-117. So
when the Nation through its elected representatives resolved how
to solve the nuclear waste problem, it did so in a consistently bi-
partisan fashion, wouldn’t you agree?

Mr. GAFFIGAN. Those are policy decisions based by the Congress.

Mr. PrrTs. Dr. Lyons, the Department of Energy motion to with-
draw the license application said “the Secretary has decided that
a geologic repository at Yucca Mountain is not a workable option
for long-term disposition.” Was the Secretary’s decision based on
internal department scientific evaluation by the Administration?
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Mr. Lyons. As I indicated, the license application was based on
the technical criteria and the Secretary in his evaluation recog-
nized the importance of technical criteria and social acceptance cri-
teria.

Mr. Prrrs. Was it based on any scientific evidence that Yucca is
not workable?

Mr. Lyons. No, it was based on the concern that there are two
major criteria, as I indicated.

Mr. PITTS. Isn’t there in fact ample scientific evidence that Yucca
is workable and safe?

Mr. Lyons. That would remain to be determined if this were to
move through the process, sir. In the DOE’s estimation when they
submitted the license, that was their determination.

Mr. PirTs. Has the department determined that Yucca Moun-
tain’s repository is not suitable to meet the relevant safety stand-
ards for long-term storage of spent fuel and nuclear waste?

Mr. Lyons. No, there is no data that has been presented along
those lines. However, again, the decision has made to withdraw,
and whether that—and the legality of that is being tested both
through the NRC and the courts.

Mr. PrrTs. In fact, DOE still stands behind the quality of its ap-
plication that the repository can be built and protective of the pub-
lic health for 10,000 years and more. Isn’t that the case? Doesn’t
DOE in fact admit as much in its application to the NRC?

Mr. LyoNs. Those were the technical criteria and others that
were deemed met by the Department of Energy.

Mr. PITTS. So technically speaking, Yucca Mountain remains a
workable option. Why is it not workable in DOE’s view?

Mr. LyoNs. I don’t know how else to say it, sir, other than the
Secretary in his view, which I agree with, views both technical cri-
teria and social acceptance criteria as key to ever moving ahead to-
wards successfully opening a repository.

Mr. Prrrs. What scientific evaluations has DOE performed to
make this determination?

Mr. Lyons. I believe I just indicated that it was a question of so-
cial public acceptance.

Mr. PI1TTS. So this is the opinion of the Secretary. Did DOE in-
form this opinion? Was anyone from the White House or the Ad-
ministration involved in this decision in any way?

Mr. LyoNs. That was before I was involved. I simply can’t an-
swer that, sir. I know the Secretary certainly has the benefit of
general counsel that it was within his rights to withdraw the appli-
cation, and that is now in the courts and the NRC.

Mr. PrrTs. Thank you, Mr. Chairman.

Mr. SHIMKUS. The gentleman yields back his time.

The chair recognizes the chairman emeritus, Mr. Dingell, for 5
minutes.

Mr. DINGELL. Thank you, Mr. Chairman, for your courtesy.

This is to Mr. Gaffigan. We have here a splendid situation where
the Federal Government has invested huge sums of money in a
thing that we cannot use. We have taxed the daylights out of the
ratepayers, and how much is that fund that we have taxed into the
ratepayers?
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Mr. GAFFIGAN. Currently, the current balance is about $25 bil-
lion and about——

Mr. DINGELL. How much have we spent of that on what?

Mr. GAFFIGAN. Almost $10 billion.

Mr. DINGELL. Almost 10. And what——

Mr. GAFFIGAN. Just to clarify, we spent about 10, plus there is
another 25 sitting there.

Mr. DINGELL. So we have got a gigantic hole in the ground. Now,
tell me, there is a lawsuit going on in this matter, is there not?

Mr. GAFFIGAN. There is, sir.

Mr. DINGELL. And the Federal Government is being sued, but be-
cause of the mercy and the charity of the plaintiffs in that lawsuit,
it has never progressed to the point where it is going to lead to a
judgment. Is that right?

Mr. GAFFIGAN. There was some oral arguments taken in March
of this year. The basic gist of those arguments was whether there
was a final action of the government, whether the NRC was going
to rule, so that was the gist of the oral arguments. We haven’t
heard anything since.

Mr. DINGELL. I am just a poor Polish lawyer from Detroit, but
you have stated that DOE officials stated they have frequent meet-
ings and focus groups to help guide the shutdown. Can you tell me
what that means?

Mr. GAFFIGAN. We had a hard time knowing what that means.
We asked——

Mr. DINGELL. Does DOE know what that means?

Mr. GAFFIGAN. Well, I think they know what it means but we
asked them, could they at least document what they have in terms
of a shutdown.

Mr. DINGELL. Did they explain it to you?

Mr. GAFFIGAN. They said they had a draft plan, they were work-
ing on it, and this is something the IG looked at.

Mr. DINGELL. Has that draft plan been submitted to anybody,
Mr. Chairman?

Mr. SHIMKUS. Not that I know of.

Mr. LyoNs. No, sir, the draft plan was not completed, and in-
stead the department moved ahead as expeditiously as possible to
shut down by the end of fiscal 2010.

Mr. DINGELL. Could we get the draft plan? I think it would be
nice if you would share it with us. Would you submit it, please?

Mr. LyoNns. I honestly don’t know if it is completed, sir. If it is
available, yes.

Mr. DINGELL. I don’t care whether it is completed. Submit the
darn thing to the committee and we will tell you what we think
of it.

Now, in your testimony, Secretary Lyons, you said that DOE
takes exception to a statement in the GAO report that a final im-
pact of terminating Yucca Mountain is that communities may be
even less willing to host spent nuclear fuel repositories or other
storage sites in the future due to further erosion of DOE’s credi-
bility. You go on to say that on the contrary, a new start could lead
to enhancement of the credibility of the department’s approach. I
don’t mean to make light of a difficult situation but to your knowl-
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edge have communities around the country been volunteering to
host a nuclear waste repository?

Mr. LYONS. Yes, sir, there have been communities that have cor-
responded with the department.

Mr. DINGELL. Who has volunteered to do this?

Mr. LyoNs. One I am aware of is in New Mexico around the
Carlsbad area. There may be others. I don’t know.

Mr. DINGELL. Is that for high-energy waste or:

Mr. LYoNs. Again, this is local communities supporting, yes, sir.

Mr. DINGELL. Now, Mr. Friedman, how much is closing out the
Yucca Mountain project costing the Federal Government?

Mr. FRIEDMAN. You know, Mr. Dingell, I am not sure of the an-
swer to that question.

Mr. DINGELL. Would you please get it and submit it for the
record?

Mr. FRIEDMAN. If I can, I certainly will.

Mr. DINGELL. It isn’t going for peanuts, is it? It is costing lots
of money, isn’t it?

Mr. FRIEDMAN. No, no. They have spent a great deal of money
on the licensing support network and finalizing some of the tech-
nical studies that have been done.

Mr. DINGELL. Now, how much is it estimated that the closeout
of Yucca will impact the Department of Energy’s environmental re-
mediation liability? Do you have any estimate on that?

Mr. GAFFIGAN. We do. We expect that it will be

Mr. DINGELL. Would you submit that and the answer to that for
the record?

Mr. GAFFIGAN. I certainly will.

Mr. DINGELL. Now, how much has the United States invested in
the Yucca Mountain project? How much of that was from the nu-
clear waste fund, i.e., the ratepayers, and how much from the Fed-
eral Government, i.e., the taxpayers?

Mr. FRIEDMAN. It was about two-thirds, one-third, two-thirds
from the rate fund, about $10 billion——

Mr. DINGELL. What does that come down to, Mr. Gaffigan?

Mr. GAFFIGAN. Where does that what?

Mr. DINGELL. How much does that come down to coming out of
the skin of the ratepayers and taxpayers?

Mr. GAFFIGAN. Ten billion from the ratepayers and about $5 bil-
lion from the taxpayers, and that doesn’t include any of the judg-
ment fund.

Mr. DINGELL. Now, you know, fellows, I know my questions seem
repetitive and everybody who comes up here from the department
gets the same because we have all heard about how much spent
nuclear fuel is stored at various sites around the country and we
just destroy the damn stuff. We don’t reprocess it the way the
French do but we dig holes that cost lots of money. And then we
sit around and you guys come up and explain to us and a little
while later somebody else runs the committee and then you come
up and explain to us again, or your successors do. And so we have
got a facility here that everybody wants to do something with. We
have got a resource that we are not using. We are threatening nu-
clear, which is extremely important to this country in an energy
shortage and all the other problems that we have, and it seems
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that we have no long-term plans for dealing with spent nuclear
waste and the best we can say is that you seem to be proceeding
down a very dangerous path with more and more and more of this
stuff piled up. And Members of the Congress need to know what
is going on. We need to protect the funds collected and we need to
have a long-term solution, either storage that will work or reproc-
essing, and when are you going to get to this? This question was
going on when I was chairman of the committee, and as a matter
of fact, it was going on when I was a young member of this body.
When is it that I can look forward to being young enough that I
am going to get an answer on these questions?

Mr. Lyons. I think the best answer, sir, is that that is the charge
of the Blue Ribbon Commission. They will have their interim report
in July of this year. I am looking forward to that report, and I too
have been working many years to understand what the long-term
solutions acceptable in this country will be.

Mr. DINGELL. Thank you, Mr. Chairman.

Mr. SHIMKUS. The gentleman’s time is expired.

Just for notice to my colleagues, first a question. We have votes
on the floor. We are going to finish with the Chairman Emeritus
Barton for 5 minutes and then we will recess. The question to my
colleagues is, what is your pleasure to ask the first panel to come
back, because some of you have been waiting to address questions
to them, or do we go to second panel? You want the first panel?

Mr. BARTON. I think you should let this panel come back because
some of the members

Mr. SHIMKUS. That is my question, and that is what I am posing
to my colleagues, and I think that we will ask you to come back
after votes to finish.

The chair recognizes Chairman Emeritus Barton for 5 minutes.

Mr. BARTON. Thank you, and I know that we have to vote so I
am going to go through this pretty quick.

We had the Nuclear Waste Policy Act in 1982 as amended in
1987. That is 29 and 24 years ago. Under that law, the Nuclear
Regulatory Commission and the Department of Energy are author-
ized to find a permanent repository for the high-level nuclear waste
both from civilian and military applications in this country.
Through a convoluted process, Yucca Mountain was chosen as the
repository. It has been through innumerable hearings, studies, but
back in 2008 a license application was tendered to the Nuclear
Regulatory Commission by the Department of Energy. I think the
law gives them 4 years to make a decision. With the change in the
Administration, the Obama Administration last year asked to with-
draw that application. The board empowered to make the decision
whether the application should be withdrawn in a very unusual de-
cision chose not to allow it to be withdrawn and now we have got
a very convoluted process at NRC where we are trying to deter-
mine whether there is a vote or isn’t a vote, and we are in discus-
sions on a bipartisan basis with the Chairman of the Nuclear Regu-
latory Commission about that issue.

The purpose of this hearing is to determine what the legal cri-
teria are for the Department of Energy to terminate Yucca Moun-
tain, and the distinguished Deputy Secretary or Under Secretary
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has said, if I heard him correctly, that that decision was based on
social public acceptance. Is that correct, Dr. Lyons?

Mr. LYons. As Secretary Chu has testified many times, yes, he
views both technical criteria and public acceptance——

Mr. BARTON. Where in the NWPA does it say that social public
acceptance is a criteria?

Mr. Lyons. I didn’t say it was in the Nuclear Waste Policy Act.
I said that it

Mr. BARTON. Then why is that a variable in the decision-making
process?

Mr. Lyons. Again, sir, our Secretary has the benefit of legal
counsel, and this is in the courts and in the NRC——

Mr. BARTON. If the Secretary of Energy decided that the Yucca
Mountain wasn’t acceptable because it was in the desert, would
that be a criteria? If he just decided he didn’t like the color purple,
would that be a criteria?

Mr. Lyons. I think you know our Secretary, sir, and he would
have substantially stronger criteria.

Mr. BARTON. I don’t think social public acceptance is a criteria
under the law.

Mr. LYOoNs. As I noted in my testimony, there are many, many
actions that are still required if Yucca Mountain were ever to open.
Many of those decisions require permits and concurrences from the
State of Nevada.

Mr. BARTON. But my understanding is that everybody at your
level and above has to hold up your hand and take an oath of office
or an oath to uphold the Constitution and defend the laws of the
United States and all of this. We have a current public law that
has not been amended that gives the Department of Energy the au-
thority to tender an application. That application has been ten-
dered. The Secretary decided to withdraw it but the board respon-
sible for accepting that withdrawal said no. So I would assume the
1Secretary of Energy is knowingly and willfully violating federal
aw.

Mr. Lyons. Well, as you are aware, sir, the day after the ASLB
made that decision, then the commission decided that they wished
to take review. That is their prerogative as the commission.

Mr. BARTON. And we are in a, it is not a negotiation but we are
certainly in a situation where we are trying to determine with the
chairman and the current members of the NRC just what they
have decided or not decided to do, and that is a convoluted mess
if I have ever seen one.

Mr. LYoNs. I certainly can’t comment on what is going on at the
NRC, but between the NRC and the courts, because this is also in
the courts, the legality of that withdrawal is going to be deter-
mined eventually.

Mr. BArRTON. Well, I have got 51 seconds. If this Congress affirm-
atively states that the application should continue to be reviewed
and that Yucca Mountain should continue to be considered accord-
ing to current law, is the Secretary of Energy and the President of
the United States going to honor that law?

Mr. Lyons. If we are ordered by one of those mechanisms that
is not appealed to resume the license, we have indicated repeatedly
in testimony that yes, we can and will. However, at part of our
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thinking, Congress has not provided any appropriations in fiscal

year 2011.

1 Mr. BARTON. I have a feeling we will, before the end of this year,
0 S0.

With that, I yield back, Mr. Chairman.

Mr. SHIMKUS. And just to correct the record, that is not true. We
stopped funding for the last half of fiscal year 2011 in the C.R. The
first part of the fiscal year was under a continuing resolution that
still had it, and that is another issue of debate.

The chair recognizes Mr. Inslee for as much time as he can con-
sume before we have votes.

Mr. INSLEE. Thank you.

This is very disturbing on a couple of bases. One is, in my State,
the State of Washington, we have people very diligently trying to
follow their obligations legally and in their profession getting this
waste ready to ship to Yucca. They are going to be ready to ship
9,700 canisters to Yucca. They are doing their job, but the depart-
ment is not doing its job, and that is on a local concern.

But on a national concern, I just think this situation is one of
a failed state. They talk about failed states around the world. Be-
cause of the failure to follow the clear law here, this is the equiva-
lency of a failed state. We reached a national decision. It is un-
popular in one local part, a beautiful part of the country, as it will
be in any part of the country that we ever have this decision made,
and yet we can’t execute a decision.

Now, this sort of flagrant statement that social acceptance is now
a legal criteria, I don’t understand. I will just ask Dr. Lyons, how
are we ever to build anything like a nuclear waste repository any-
where in the United States if social acceptance is a mandatory cri-
teria to build something?

Mr. Lyons. I used the example in my testimony of the Waste Iso-
lation Pilot Plant in New Mexico, which has the strongest local ac-
ceptance, and I noted that there are a number of international ex-
amples where with careful education with transparent processes,
there has been strong acceptance of repository programs.

Mr. INSLEE. So why didn’t you do the same thing in Nevada?

Mr. Lyons. I also indicated in my testimony

Mr. INSLEE. Are you saying there is something unique about Ne-
vadans that make them unique in the United States and this will
be welcome as rosewater in the rest of the United States?

Mr. LYONS. Sir

Mr. INSLEE. It is going to smell the same no matter what name
we put on it, and this is just a failed policy looking for another so-
cial acceptance criteria failure around the United States. What evi-
dence do you have that there is any more socially acceptable place
for this particular situation?

Mr. Lyons. I provided the example of the Waste Isolation Pilot
Plant. That is a different repository, different type of repository,
but it is a repository and it has strong local acceptance.

Mr. INSLEE. And obviously in the decision-making of the depart-
ment based on the best science and geology and hydrology, we de-
cided Nevada was the best place, but now you are telling me we
are going to maybe look for a less scientifically credible, less geo-
logically stable, less hydrologically isolated place because we might
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get a little better social acceptance. That is a failed policy by a
failed state, and I have to tell you, regardless who the Administra-
tion is, an abject failure to follow federal law here is most dis-
turbing and it is unacceptable, and I don’t really want to belabor
you with too many more questions. I just want to tell you it is un-
acceptable by any Administration of any party. To make its deci-
sion when we are dealing with this number of curies of radiation
based on social acceptance is just not a winner for this country.
Thank you.

Mr. SHIMKUS. The gentleman yields back his time.

The votes are being called right now. There are three votes. That
is probably going to run around 30 minutes. We will see who comes
back, who hasn’t asked questions of the first panel, and if not, be
prepared to answer questions but having done this before, it may
be it for you all but you need to be here in case someone wants
to ask you all a specific question.

I will recess this hearing subject to the call of the chair.

[Recess.]

Mr. GARDNER [presiding]. We will go ahead and resume the hear-
ing. I recognize myself for 5 minutes for my opportunity to ques-
tion.

Thank you very much for being here today and your time to
share with us. Just a couple of quick questions for you based on
some previous testimony by Dr. Lyons. I heard a great deal of dis-
cussion regarding social acceptance, the social acceptance theory as
it pertains to the Yucca Mountain license. Mr. Gaffigan, can you
cite any statutory authority for social acceptance criteria?

Mr. GAFFIGAN. Not in the Nuclear Waste Policy Act.

Mr. GARDNER. Mr. Friedman, can you cite social acceptance cri-
teria in the statute?

Mr. FRIEDMAN. Not that I am aware of.

Mr. GARDNER. Dr. Lyons, can you cite statutory authority for so-
cial acceptance?

Mr. LyoNs. I am not citing statutory authority, sir, but what I
have tried to indicate is the number of steps that would be re-
quired to ever open Yucca Mountain, steps that Nevada stands, I
believe, in opposition to, and I believe they could very successfully
block that.

Mr. GARDNER. So you would agree that there is no statutory au-
thority or basis for social acceptance theories as criteria?

Mr. Lyons. Not specifically in the Nuclear Waste Policy Act.

Mr. GARDNER. So the answer is no, then, there is no statutory
authority for social acceptance?

Mr. Lyons. No.

Mr. GARDNER. Thank you. And what is the theory of your legal
counsel when he believes that social acceptance is a valid criteria?

Mr. LYONS. Our Secretary has outlined that many times. The
briefs that are our general counsel has filed either with the NRC
or in the court cases, those are available; your staff has them. That
spells out the position of the general counsel. I certainly won’t try
to repeat it. I am not a lawyer.

Mr. GARDNER. Thank you, Dr. Lyons.

Mr. Friedman, your role as Inspector General, what is that role
in a nutshell?
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Mr. FrRIEDMAN. Well, I have four responsibilities, Mr. Gardner.
One is to act as an independent set of eyes and ears for the Sec-
retary and for the Congress. Two is to bring to justice those who
are attempting to defraud the people of the United States. Three
is to be independent fact finders in high-profile controversial mat-
ters, and four is to give the U.S. taxpayers a seat at the table when
important government decisions are made.

Mr. GARDNER. Thank you, Mr. Friedman. Mr. Friedman, do you
believe that the social acceptance criteria is a valid theory?

Mr. FRIEDMAN. Mr. Gardner, I don’t exactly know how to answer
that question, to be honest with you. You asked me whether I
thought it was in statute, and I don’t believe that it is per se, so
I would have to say it is somewhat questionable from a legal stand-
point, but I am not a lawyer and I am not making legal judgment.

Mr. GARDNER. Mr. Friedman, in the four roles that you men-
tioned the Inspector General has under its purview, do you believe
one of them is to expect or to perhaps visit with the Secretary’s of-
fice about the social acceptance criteria that they are using if you
believe there is no statutory authority?

Mr. FrRIEDMAN. Well, we also have a responsibility under the IG
statute, Mr. Gardner, not to overlap and duplicate what GAO has
done. So I think it is fair to say that GAQ’s report, which has obvi-
ously been a major topic of this hearing, has really addressed that
issue essentially.

Mr. GARDNER. Thank you. And a further question, Mr. Friedman.
You stated that it is likely that the termination of the Yucca Moun-
tain project will significantly impact the department’s environ-
mental remediation liability, which is currently estimated at $250
billion in future cleanup costs. Have you seen any evaluation by
the department regarding how its decisions will affect this liability?

Mr. FrIEDMAN. No. What we are anticipating, I indicate in my
long testimony, my complete testimony, that we will be looking at
this as the department prepares its financial statements for the
current fiscal year, and they will be responsible for coming up with
a revised estimate, which will reflect their judgment as to the im-
pact of the closure of Yucca Mountain on the liability, and we will
be reviewing that carefully at that time.

Mr. GARDNER. The Department of Energy’s recent actions to dis-
mantle its nuclear stockpile will increase the volume of defense nu-
clear waste. How has the department planned to accommodate this
waste as it shuts down Yucca Mountain?

Mr. FRIEDMAN. Well, Yucca Mountain, approximately 10 percent
of Yucca Mountain was designated, as I recall, for high-level de-
fense spent nuclear waste. My understanding is that the current
inventory of waste in that category exceeds even the 10 percent of
Yucca Mountain that was reserved for that purpose originally.
There are lots of proposals right now to compact the waste, to mix
it with—to down blend it, if you will. But the fact of the matter
is, it will have an impact as the level of the waste grows.

Mr. GARDNER. Did the Department of Energy consider whether
its role in START would be compromised by its decisions on Yucca
Mountain?
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Mr. FRIEDMAN. Well, that obviously is a very fundamental issue,
Mr. Gardner, and to be honest with you, it is outside of my area,
my purview. I don’t know the answer to the question.

Mr. GARDNER. Dr. Lyons, do you know if DOE did any analysis
under START implications?

Mr. Lyons. I have not seen such analysis. However, the depart-
ment recognizes its responsibilities for defense high-level waste.
That has never been in question.

Mr. GARDNER. Thank you. My time is expired.

The chair recognizes Mr. Cassidy for 5 minutes.

Dr. CAssIDY. On June 29 an administrative court judge—the De-
partment of Energy did not have the authority to close Yucca
Mountain.

Mr. LYONS. June 29, 2010.

Dr. CassiDy. Yes. But you did anyway. I mean, does the rule of
law have no say-so? Does the attorney you sought an opinion from
trump the administrative procedures that have been set up to hear
your concerns?

Mr. Lyons. The Atomic Safety Licensing Board decisions are re-
viewed by the commission. The commission can take review of any
ASLB decision and the commission—and I was no longer on the
commission at that time—would like to take review of that deci-
sion. That moves the responsibility from——

Dr. Cassipy. Excuse me. I have limited time. So the commission
has not yet issued its report and frankly, there are some allega-
tions of politicization of the process. But was there a stay upon the
ruling of the preliminary administrative court, the June 29, 2010,
board, was there a stay upon that? The ruling has not been re-
leased by NRC but clearly you are disregarding it.

Mr. LyoNs. Not being a lawyer, I don’t want to get into a ques-
tion of what a stay is in this case. I am positive that my statement
is accurate that the commission has taken the review and the ac-
tion is with the commission and the

Dr. CAssIDY. But you preempted the action of the commission, if
you will, because they have not yet issued a ruling but you have
shut down Yucca Mountain, even though you were told you didn’t
have legal standing to do so, and if you are not an attorney, I
would ask next time you bring an attorney because it is really fun-
damentally the question that is before the taxpayers. We just blew
$10 billion. It frankly doesn’t look like you had legal standing, and
I am getting a little bit of a legal rope a dope by you saying that
you are not an attorney, and I don’t mean to be rude, but imagine
the frustration.

Now, let me ask you next. Mr. Friedman’s complete testimony in
the written portion speaks of a process whereby after you dis-
regarded this Atomic Safety Licensing Board’s ruling and decided
on 10/1/2010 to shut it down, you declared an abandonment of,
what was it, 22 metric tons, Mr. Friedman?

Mr. FRIEDMAN. You may be referring to the GAO report, Mr.
Cassidy.

Dr. CAssiDY. Oh, I thought it was your report where this was de-
clared abandoned.

Mr. GAFFIGAN. It was some property that was declared aban-
doned.
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Dr. CassiDy. Tons. Now, granted it was steel and——

Mr. GAFFIGAN. Computers, office equipment, that sort of thing.

Dr. CassiDY. Yes, trailers, I mean, stuff of both value by bulk
and by value. Why did you just declare it abandoned? I mean,
frankly it looks like you were trying to make it so it would be ex-
pensive to restart, again, after deciding to disregard the Atomic
Safety Licensing Board’s ruling. Why did DOE just declare it aban-
doned?

Mr. LYONS. Again, sir, those decisions were carefully reviewed by
our general counsel. Abandonment is one of the mechanisms by
which property can be disposed. The department was certainly
working on an expedited schedule to complete the shutdown within
fiscal year 2010.

Dr. CAsSIDY. So——

Mr. LyoNs. Or I should say that there is a complete inventory
underway now and there will eventually, as we go into the closeout
process, there will be a reconciliation.

Dr. CassiDY. One of the two—again, for whatever reason, I came
back and not entirely organized but one of the men had testimony
that said that it was a rather hasty shutdown and that the com-
plete sort of gathering of information that would have been bene-
ficial was not done, that I gather intellectual property was lost. Am
I speaking for one of the two of you?

Mr. GAFFIGAN. I would sort of summarize, I think both the IG
and GAO had concerns about the lack of a plan to shut down. They
basically started shutting down in June of 2010—I am sorry, Feb-
ruary of 2010 and had basically completed shutdown by September
of 2010. During that time, there was a draft plan that never got
finalized. They were trying to get things done quickly, and we
raised concerns about that.

Dr. CAssIDY. So it really looks like there was an attempt to aban-
don the process in a way which it could not be restarted.

Mr. LYoNS. Absolutely not, sir. As part of the quality assurance
program, as each decision has been made along the way, the tech-
nical justification for that must be recorded in writing

Dr. CAssIDY. So who made that decision to abandon tons of mate-
rial including things that could have been sold for scrap or given
to other federal agencies, instead, to turn it over to a contractor?
Who made that decision?

Mr. Lyons. It was an evaluation on the prospective value of the
property in that decision. However, I believe both of the reports in
question here note that the majority of this equipment in question
was transferred to other DOE sites, particularly Hanford.

Dr. Cassipy. Well, I thought I saw where it was abandoned.

Mr. GAFFIGAN. It is declared abandoned, but then under that
process they can transfer it to other sites, so Dr. Lyons is right.
Most of it got transferred internally. It was considered unusual but
DOE had the authority to do that.

Our concern was, and we put this out in our recommendations,
that, number one, in some cases they didn’t have a good inventory.
They would say they are working on and we would say great and
they should have a full accounting for the inventory and what was
sold. We still think that remains to be done. And then lastly, we
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think they should consider a plan to restart if they are compelled
to do so. Those were our two recommendations.

Dr. CassiDy. I yield back. Thank you.

Mr. GARDNER. The gentleman from North Carolina, Mr.
Butterfield, is recognized for 5 minutes.

Mr. BUTTERFIELD. Thank you very much, Mr. Chairman, and I
thank the three witnesses for their testimony today. I am sorry I
could not hear their testimony in their entirety but I will certainly
work with my staff and look at your transcript as we go forward.

But Mr. Chairman, by any assessment, this is a very, very com-
plicated issue, but it is clear to me that the Department of Energy’s
decision to withdraw its application for Yucca Mountain is really
the cherry on top of a greatly mismanaged federal exercise. I gen-
erally believe that the Department of Energy should follow the
process laid out by the act and maintain focus on the technical and
scientific elements of Yucca Mountain rather than the political con-
siderations, but I am a realist and I understand that all politics are
local, and that if any of our respective constituents came to us and
said this is our number one issue, we would certainly fight tool and
nail to stop it even if the focus should be technical in nature.

Notwithstanding, ratepayers in my home State of North Carolina
have contributed $900 million of their hard-earned money to help
finance the construction of a permanent repository for our nuclear
waste. I believe in nuclear power. I have said it time and time
again. It makes up over 30 percent of my State’s generating capac-
ity. I am embarrassed to tell my constituents that their contribu-
tions have amounted to very little as we appear to be in no better
position for solving this problem as we were when we started split-
ting atoms. We have a responsibility to see this process through
and to make it a high priority.

So let us talk about some of the options set out by the GAO. Mr.
Gaffigan, you stated that an independent organization with predict-
able funding might be a way to overcome some of the administra-
tive issues we have had with Yucca. Would such an independent
organization have to be created by statute or does the Administra-
tion have the authority to create it?

Mr. GAFFIGAN. Currently, no separate authority exists so I think
it would have to be created.

Mr. BUTTERFIELD. Obviously, you might eliminate some of the
political capriciousness by granting this agency predictable manda-
tory funding but eventually the decision to site a repository will be
inherently political, and we all understand that. That said, outside
of funding, how could this independent agency be able to overcome
the political hurdles with any greater efficiency than the Depart-
ment of Energy?

Mr. GAFFIGAN. We had two lessons learned, and that is part of
it. That is sort of the first lesson that perhaps some consistent
leadership policy on where we are going would be a mechanism to
get there, overcoming the many factors including public acceptance,
which is recognized by many as a hurdle that should be addressed,
just as well as the technical and safety issues. The key to those
sorts of things is transparency, education, economic incentives.
Those are some of the tools that have been used in other countries
to gain acceptance for such a site.
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Mr. BUTTERFIELD. You talked about greater transparency in the
process. Where do you see historical transparency gaps and how
might they be closed?

Mr. GAFFIGAN. It goes back to the 1960s when they looked at a
facility in Kansas. There was, you know, a feeling on the part of
the folks that were out there that there wasn’t full disclosure of
what the information was. Even in the process of Yucca Mountain,
there has been some complaints about not full disclosure of the dif-
ferent issues out there, and I think DOE to its credit has worked
on that and tried to establish some credibility but it still has a
ways to go, particularly in the eyes of the folks from Nevada.

Mr. BUTTERFIELD. The American people may not take notice of
this issue based upon the spent fuel issue alone but I guarantee
you that they will notice when the cost of not completing the
project becomes known.

Mr. Friedman, to you, sir, in your testimony, I am told by my
staff that you stated that the U.S. spent nuclear fuel litigation li-
ability is approximately $15 billion. If the Yucca project is com-
pletely scuttled and no clear path is established, when will the gov-
ernment have to make these payments and to whom?

Mr. FRIEDMAN. I don’t know the answer to your question, Mr.
Butterfield. I can’t give you a precise date. But there will be pay-
ments that will have to be made, there is no doubt, and our view
is that it is likely that there will be a significant increase in the
gross amount of the payments.

Mr. BUTTERFIELD. And will my constituents and the chairman’s
constituents and all of our constituents ever see any refund of the
money that they have contributed to this date?

Mr. FrRIEDMAN. Well, that is not for me to say. I mean, if this
project actually comes to a close, if there is a legislative fix or
amendment or series of amendments or new legislation, then it
wouldn’t surprise me that there would be some attempt to try to
reimburse those who have made those contributions only to see
them go for naught.

Mr. BUTTERFIELD. Thank you. My time is expired. Thank you.

Mr. GARDNER. The chair recognizes Mr. Bass from New Hamp-
shire for 5 minutes.

Mr. BAss. Thank you very much, Mr. Chairman.

The answer to Mr. Butterfield’s question is that the only way you
are going to get their money back is to open this project.

Lots of questions have been asked today, and Dr. Lyons, I have
to say I almost feel sorry for you. You know what is going on here.
Everybody in the audience knows what is going on here. The
Democrats, Mr. Inslee, Mr. Green, all the Republicans know what
is going on here, and it is unfortunate that we even have to have
this hearing. The process of debating what to do with high-level
and low-level nuclear waste began when I was a State rep in New
Hampshire in the early 1980s and I believe there was a site in New
Hampshire that was under consideration in some of the earlier
rounds. We have gone through an excruciatingly detailed and com-
plete analysis. We passed legislation. There have been battles that
have occurred, as we have heard, through different Administra-
tions, different parties have been in charge, it has been bipartisan,
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and we have come to as good a conclusion as we could possibly
come to to solve this issue, which is of grave national importance.

And then the Energy Secretary and the President and perhaps
others that have a political interest in this issue stopped the
project, potentially incurred expensive legislation, waste $10 billion
and possibly $25 billion of taxpayers’ money on the basis of unde-
fined technical criteria and social acceptance, which is an inter-
esting comment, deferring everything to a Blue Ribbon Commission
that can’t consider any sites. In essence, what we are proposing
here is that the clock be wound back to the early 1980s again and
we begin this process over again.

Now, Dr. Lyons, you are the Under Secretary for Nuclear Energy
so you are pretty high up in this organization but you can’t make
any comments. Can you define social acceptance, what it is? And
again, I feel sorry for you because I know you can’t answer these
questions because there are no answers to the questions because
there aren’t any really valid criteria for doing what you are doing,
but give it a try.

Mr. LyonNs. I am the Assistant Secretary, sir, not the Under Sec-
retary.

I grew up in Nevada. I visited Nevada. I worked in Nevada. I
saw the opposition in Nevada growing. I saw it as it was created.
I have watched over many, many years while Nevada has progres-
sively blocked each of the various initiatives that was attempted
with regard to Yucca. In my view, there are many, many steps that
remain before Yucca Mountain could ever be opened. The views in
Nevada for which I am using the buzzword of public acceptance or
social acceptance, that opposition that has been spawned in Ne-
vada I believe will continue to block progress towards opening
Yucca Mountain.

Mr. Bass. Not one single member of this subcommittee that I
have seen has come out and shared your view, neither Republican
or Democratic, and I understand that there are no members from
Nevada here. Is there any place in the United States where you
could build this without local opposition, in your opinion?

Mr. Lyons. Well, I have used the example several times today
about the Waste Isolation Pilot Plant in New Mexico that enjoys
very, very strong local and regional support, and the way that proc-
ess developed as well as the way repositories have been sited in
other countries, which is what the BRC is evaluating, I think pro-
vides extremely important lessons as to how to do this job right
and get the public education, general the public acceptance which
I am convinced can be achieved.

Mr. Bass. I beg to differ with you. I think that it has been pretty
clear that the GAO, the Inspector General, we will hear a later
panel that this project was ready to go. The taxpayers have funded
it. The taxpayers are going to be on the hook for billions and bil-
lions of dollars more if we don’t proceed, and the justification for
its hopefully suspension, not termination, as of yet undefined tech-
nical criteria, social acceptance criteria, and what is not mentioned
is political criteria.

With that, Mr. Chairman, I will yield back.

Mr. GARDNER. The gentleman yields back.
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That concludes the testimony of our first panel, and thank you
very much for your time and commitment to be here today and for
bearing with us through the votes. Thank you.

We will stand in recess subject to the call of the chair. We have
got a 4:00 markup beginning, and we will give you as much infor-
mation when we will reconvene.

[Recess.]

Mr. SHIMKUS. Welcome to the second panel. There was clapping
as I was coming down the hallway and I thought, oh, man, people
must love me. No, they just wanted to get the hearing back going
on. So we will start. I will call the hearing to order, and we want
to welcome our second panel, and we apologize but actually I am
very excited to have the second panel here. In order, again, I will
go from left to right, your right to left, we have on panel two Mr.
Charles Hollis, Chairman of Nye County Board of County Commis-
sioners, Nye County, Nevada. Good to see you again, sir. Mr. Mar-
tin Malsch, Partner, Egan, Fitzpatrick, Malsch and Lawrence, on
behalf of the State of Nevada, welcome, sir. Mr. Greg White, Com-
missioner, Michigan Public Services Commission, and Mr. Chris-
topher Kouts, former acting director of DOE’s Office for Civilian
Radioactive Waste Management.

Again, your full statement will be submitted for the record. You
have 5 minutes, and we will start with you, Mr. Hollis. Welcome.

STATEMENTS OF CHARLES GARY HOLLIS, CHAIRMAN, NYE
COUNTY BOARD OF COUNTY COMMISSIONERS, NYE COUNTY,
NEVADA; MARTIN G. MALSCH, PARTNER, EGAN,
FITZPATRICK, MALSCH AND LAWRENCE, ON BEHALF OF THE
STATE OF NEVADA; GREG R. WHITE, COMMISSIONER, MICHI-
GAN PUBLIC SERVICE COMMISSION; AND CHRISTOPHER A.
KOUTS, FORMER ACTING DIRECTOR OF DOE’S OFFICE OF CI-
VILIAN RADIOACTIVE WASTE MANAGEMENT

STATEMENT OF CHARLES GARY HOLLIS

Mr. HoLLis. Thank you, Mr. Chairman and members of the com-
mittee. Thank you again for the opportunity to testify about local
support in Nevada for Yucca Mountain. I am Gary Hollis and I am
the Chairman of the Nye County Board of Commissioners, the
State of Nevada.

As you know, Mr. Chairman, Yucca Mountain is located entirely
within Nye County. While this testimony is mine, I want you to
know that it reflects the views of the other four county commis-
sioners as well, and as well as views of many political and local
leaders in rural Nevada.

Mr. Chairman, we deeply appreciate that you and Congressmen
Green and Burgess took the time to visit Yucca Mountain and to
meet local people in Nevada. As you learned, there many of us who
live next to Yucca Mountain who support the completion of the li-
censing process. Most of us who live in the vicinity believe that the
decision on Yucca Mountain should be made based on sound
science, and this can only happen by full review by the Nuclear
Regulatory Commission. If the NRC determines that the repository
is safe, I favor its construction.
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As I am sure you can understand, no one is more concerned
about the safety and welfare of the citizens of Nye County than me
and the other four commissioners. It is my community. My family,
my friends live and work here. I would never accept a federal facil-
ity to be located in my county if I thought it was unsafe, no matter
what the economic benefits were attached to it. Frankly, I resent
suggestions that any of the five Nye County commissioners would
jeopardize the heath and safety of our citizens for any sum of
money. That would not happen on my watch.

When Congress passed the 1987 amendment to the Nuclear
Waste Policy Act, it provided money for local communities impacted
by Yucca Mountain to fund oversight activities. Nye County used
that money to create an independent science program. We had un-
biased scientists to conduct the work. After years of effort, they
found no reason to believe that the repository could not be built
and operated safely. We have provided that information to the De-
partment of Energy and the public. Our work was top quality and
the results were available to everyone.

But to get the full picture, we need to see all the evidence from
every source. That includes information from Nye County, DOE,
NRC staff and the State of Nevada. We want every piece of evi-
dence to be reviewed so a final determination of the safety of Yucca
Mountain can be made. That determination can only happen if the
licensing process is complete.

Mr. Chairman, if the NRC determines that the repository cannot
be built and operated safely, I would be the first person to object
to its construction. I only ask that all of the facts and the science
are reviewed by the NRC and that the legal process established by
the Nuclear Waste Policy Act is carried out. Let the facts dictate
the result, not politics.

My views are shared by leaders of other rural Nevada counties.
Upon being elected last year, Nye County Commissioner Dan
Chinhofen initiated a resolution of support for the licensing appli-
cation and worked with Esmeralda, Mineral, Lander, Churchill and
Lincoln counties to do the same. Thus, these six rural counties that
would see the most impacts from Yucca Mountain called on the
DOE and the NRC to complete the licensing process. We are will-
ing to live by the results of a fair, scientific review process. I ask
permission to put all six resolutions in the record, Mr. Chairman.

Mr. SHIMKUS. Is there objection? Hearing none, so ordered.

[The information appears at the conclusion of the hearing.]

Mr. HoLLis. Beyond the political leaders of those other counties,
a majority of the residents of the county support the license appli-
cation.

Mr. Chairman, let me point out that all five current Nye county
commissioners expressed their support for Yucca Mountain and all
were elected or reelected by our citizens. Therefore, it is not accu-
rate to say there is no local support for Yucca Mountain. The peo-
ple that live in the neighborhood do support completion of the li-
censing process.

Thank you. I am available to answer any questions you may
have. I am here with two of the county’s technical professionals,
and they are available to answer questions as well. Thank you, Mr.
Chairman.
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[The prepared statement of Mr. Hollis follows:]
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Testimony of Gary Hollis, Chairman
Nye County Board of County Commissioners,
Nye County, Nevada
House Energy and Commerce Committee
Subcommittee on Environment and the Economy
"The Department of Energy's Role in Managing Civilian Radioactive Waste"
June 1, 2011

Mr. Chairman, Members of the Commiittee,

Thank you for the opportunity to testify today to discuss the level of local support in
Nevada for Yucca Mountain, T am Gary Hollis and I am Chairman of the Nye County Nevada

Board of County Commissioners.

As you know, Mr. Chairman, Yucca Mountain is located entirely within Nye County.
While this testimony is mine, I want you to know that it reflects the views of the other four Nye

County Commissioners, as well as the views of many political and local leaders in rural Nevada.

Mr. Chairman, we deeply appreciate that you and Congressmen Green and Burgess took
the time to visit Yucca Mountain and to meet interested people in Nevada. As you learned, there
are many of us who live next to Yucca Mountain who support the completion of the licensing
process. Most of us who live in the vicinity believe that the decision on Yucca Mountain should
be made based on sound science and this can only happen after a full review by the Nuclear
Regulatory Commission. If the NRC determines that the repository is safe, we favor its

construction.
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As I am sure you can understand, no one is more concerned about the safety and welfare
of the citizens of Nye County than me and the other four Commissioners. It is my community.
My family and friends live and work here. I would never accep‘t a federal facility to be located in
my county if I thought it was unsafe, no matter what economic benefits were attached to it.
Frankly, I resent suggestions that any of the five Nye County Commissioners would jeopardize

the heath and safety of our citizens for any sum of money. That would not happen on my watch.

When Congress passed the 1987 Amendment to the Nuclear Waste Policy Act, it
provided money for local communities impacted by Yucca Mountain to fund oversight activities.
Nye County used that money to create an extensive independent science program. We used
unbiased scientists to conduct the work. After years of effort they found no reason to believe
that the repository could not be built and operated safely. We have provided that information to
the Department of Energy and the public. Our work was top quality and the results were

available to everyone.

I am not saying that Nye County's program answered every question about the safety of
Yucca Mountain. The studies done by the Department of Energy were more extensive. What I
am saying is that with the information we have, we believe the Yucca Mountain repository can

be built and operated safely.

But to get the full picture, we need to see all the evidence from every source. That
includes information and analysis by DOE, by the staff of the NRC, and by the State of Nevada.

We want every piece of evidence to be reviewed so a final determination of the safety of Yucca
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Mountain can be made. That determination can only happen if the licensing process is

completed.

Mr. Chairman, if the NRC determines the repository cannot be built and operated safely,
I would be the first person to object to its construction. I only ask that all of the facts and science
are reviewed by the NRC and that the legal process established by the NWPA is carried out. Let

the facts dictate the result, not politics.

My views are shared by the leaders of other rural Nevada counties. Nye County recently
passed a resolution of support for the license application -- so have Esmeralda, Mineral, Lander,
Churchill and Lincoln Counties. Thus, these six rural counties that would see the most impacts
from Yucca Mountain call on the DOE and NRC to complete the licensing process. We are all
willing to live by the results of a fair, scientific review process. I ask permission to put all six

resolutions in the record.

Beyond the political leaders of those other counties, a majority of the residents of Nye
County support the license application. Let me point out that all five current Nye County
Commissioners expressed their support for Yucca Mountain and all were elected or re-elected by
our citizens. Therefore, it is not accurate to say that there is no local support for Yucca
Mountain. The people that live in the neighborhood do support completion of the licensing

process.
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In conclusion, Mr. Chairman, as Chairman of the Nye County Board of County
Commissioners I can assure you that the people of Nye County know and understand who makes
the 1aw§ for this nation. I believe that the Secretary of Energy and the NRC Chairman are
obstructing the will of Congress. We want to see that the Nuclear Waste Policy Act is followed.
We want to see the science reviewed. And, we want o see that the Secretary of Energy and the

NRC Chairman follow the law.

Thank you. Tam available to answer any questions you may have. I am accompanied by

two of the County's technical professionals. They are available to answer questions as well.
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Mr. SHIMKUS. Thank you, Mr. Hollis.
And now I would like to recognize Mr. Malsch. Sir, you are recog-
nized for 5 minutes, and your full statement is in the record.

STATEMENT OF MARTIN G. MALSCH

Mr. MALscH. Thank you, Mr. Chairman and members of the sub-
committee. I appreciate the opportunity to provide testimony on be-
half of the State of Nevada at this hearing today. My name is Mar-
tin Malsch. I have practiced law in the nuclear energy field and nu-
clear waste field for over 40 years in both the public and private
sectors, and I am Special Deputy Attorney General for the State of
Nevada.

The failure of the Yucca Mountain repository program is a direct
result of decisions taken beginning almost 25 years ago. A decent
respect for history would have suggested that those decisions cre-
ated a very high risk of program failure but the lessons of history
were disregarded.

The original 1982 Nuclear Waste Policy Act foresaw many of the
problems that now afflict the Yucca Mountain program. Among
other things, it sought fairness and redundancy by requiring mul-
tiple sites from which to choose, ultimate locations for repositories
and it strove for regional equity by setting up site selection pro-
grams for two facilities, one in the West and one in the East.

However, all this was scrapped in 1987. Congress decreed that
all repository development efforts must focus now on just one site
in Nevada, and it did so notwithstanding incomplete scientific in-
formation and the fact that now spent reactor fuel and high-level
waste from every region in the country would now be sent to a sin-
gle Western State with no nuclear power plants or high-level
waste-generating facilities.

After 1987, there was only one possible site, and inevitably as
more and more dollars were spent, it became progressively more
difficult to admit that the selection of Yucca Mountain had been a
mistake. But we know now things we did not know in 1987. We
now know that groundwater will reach the waste at the site in
about 50 years, not the hundreds or thousands of years that had
been originally thought. We now know that Yucca Mountain is not
dry. Total water seepage into the tunnels where the waste will be
located will be as much as 130,000 kilograms per year. These and
other serious problems led to even more exotic and doubtful engi-
neering fixes.

When it appeared likely that the Yucca Mountain site could not
satisfy certain EPA and NRC licensing requirements, the require-
ments were simply eliminated. These actions by Congress and then
by EPA, DOE and NRC destroyed the credibility of the program.
Public opinion in Nevada which until 1987 had been mixed with re-
gard to Yucca Mountain now solidified into strong, consistent,
across-the-board opposition, and by annual surveys done between
1989 and 2010, opposition to the project has remained constant at
between 63 and over 70 percent.

While there has been and continues to be some support for the
project in small rural counties surrounding the site, such support
cannot be extrapolated to the wider Nevada population. Taken to-
gether, the six counties sometimes cited as evincing some level of
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support for DOE’s program comprise only a tiny fraction of the
State’s population.

In 2002, Nevada carefully evaluated the effects of a prospective
Yucca repository on the State, its communities and the economy,
and that report documents the potential, among other things, for
significant risks to Nevada’s unique tourism-based economy and
property value losses and health effects associated with transpor-
tation.

While it can be difficult to terminate a federal project when large
amounts of money has been spent, there is no sense now in spend-
ing good money after bad. DOE’s finding that Yucca Mountain is
unworkable, the decision to seek withdrawal of the license applica-
tion and the establishment of the Blue Ribbon Commission to look
for alternatives for the management and storage of spent fuel were
all the right and lawful things to do. They had the potential to put
the country on a path to a safer, more cost-effective and expedi-
tious solution to managing spent fuel and high-level waste.

Thank you, Mr. Chairman. That concludes my remarks, and I
would be pleased to answer any questions.

[The prepared statement of Mr. Malsch follows:]
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TESTIMONY OF MARTIN G. MALSCH
SPECIAL DEPUTY ATTORNEY GENERAL FOR THE STATE OF NEVADA
U.S. HOUSE OF REPRESENTATIVES COMMITTEE ON ENERGY AND COMMERCE
SUBCOMMITTEE ON ENVIRONMENT AND THE ECONOMY
JUNE 1, 2011

Brief Written Summary

The failure of the proposal to dispose of high-level radicactive waste and spent reactor fuel at
Yucca Mountain is a direct result of various decisions that were taken beginning atmost twenty-five
years ago. A decent respect for history would have suggested that those decisions created a very high
risk of program failure, but the lessons of history were disregarded. Ironically, the original Nuclear
Waste Policy Act of 1982, signed into law by President Reagan with substantial bipartisan support,
foresaw many of the problems that now afflict the Yucca Mountain program, and Congress sought to
avoid them through a series of carefully constructed provisions designed to achieve safety, regional
equity, and credibility. The systematic dismantling of the Act by Congress in 1987, followed by related
agency decisions that further undermined both safety and credibility, especially rule making decisions by
DOE, EPA and NRC, lead to the situation we find ourselves addressing today. Public opinion in Nevada,
which until 1987 had been mixed with regard to Yucca Mountain, solidified into strong, across-the-board
opposition. To see why we failed, and how failure was virtually inevitable, my prepared testimony
includes a brief history of the geologic repository program in the Unites States and the lessons that
history teaches us. While it can be difficult to terminate a Federal project when large amounts of money
have been spent, there is no sense in spending good money after bad. DOE’s finding that Yucca
Mountain is unworkable, the decision to seek withdrawal of the license application, and the
establishment of the Blue Ribbon Commission to look for alternatives for the management and storage
of spent nuclear fuel, were all the right things to do. They have the potential to put the Country on a
path to a safer, more cost-effective and expeditious solution to managing spent fuel and high-level

waste.
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TESTIMONY OF MARTIN G. MALSCH
SPECIAL DEPUTY ATTORNEY GENERAL FOR THE STATE OF NEVADA
U.$. HOUSE OF REPRESENTATIVES COMMITTEE ON ENERGY AND COMMERCE
SUBCOMMITTEE ON ENVIRONMENT AND THE ECONOMY
JUNE 1, 2011

Mr. Chairman, members of the Subcommittee, my name is Martin G. Malsch. | appreciate the
opportunity to provide testimony on behalf of the State of Nevada at this hearing today. lhave
practiced law in the nuclear energy and nuclear waste fields for over forty years, in both the public and

private sectors, and | am a Special Deputy Attorney General for the State of Nevada.

Background

The failure of the Nation’s geologic repository program is a direct result of various decisions that
were taken beginning almost twenty-five years ago. A decent respect for history would have suggested
that those decisions created a very high risk of program failure, but the lessons of history were
disregarded. Ironically, the original Nuclear Waste Policy Act of 1982, signed into law by President
Reagan with substantial bipartisan support, foresaw many of the problems that now afflict the Yucca
Mountain program, and Congress sought to avoid them through a series of carefully constructed
provisions designed to achieve both safety and credibility. The systematic dismantling of the Act by
Congress in 1987, followed by related agency decisions that undermined both safety and credibility, lead
to the situation we find ourselves addressing today. To see why we failed, and how fallure was virtually

inevitable, a brief history of the geologic repository program in the Unites States is in order.

History

Four events in the history of DOE’s and its predecessor agencies’ attempts to address the high-

level waste problem stand out in this regard: Lyons, Kansas; the site nomination and selection process
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under the 1982 NWPA; the 1987 NWPA amendments; and current NRC legal proceedings associated

with the filing of DOE’s license application.

In the 1960s a clamor arose over the potential that high-level radicactive wastes would leak
from Atomic Energy Commission (AEC) storage facilities located at the National Reactor Testing Station
in ldaho, the Savannah River Site in South Carolina, and the Hanford Site in Washington. As a result, the
AEC promised Idaho Senator Church that the ldaho wastes would be transferred out of Idaho to a
permanent geologic repository by the end of the 1970s. The AEC pinned its hopes on an abandoned salt
mine in Lyons, Kansas. However, rather than taking the time to complete necessary scientific
investigations, the AEC offered disputable safety conclusions and pressed ahead. Ultimately, the Lyons,
Kansas site proved to be unsuitable. The AEC also bungled the political aspects of the debate. It knew
that State and local support was essential, but it lost that support when it failed to give any credence to
the legitimate concerns of Kansas experts and it effectively committed to the project before the

scientific studies were completed. *

Two lessons may be learned from Lyons, Kansas. The first is that the Federal Government
should not commit or even appear to commit to a repository site unless the necessary scientific
investigations are completed and the legitimate safety concerns of State and local experts are addressed

satisfactorily. The second is that State and local support is critical to success.”

After Lyons, Kansas, failed, the AEC's successor agencies continued to investigate other possible
repository sites and the Congress enacted the NWPA in 1982. In accordance with the NWPA, DOE

selected five sites for more detailed study (characterization): salt deposits in Mississippi, Texas, and

* J. Samuel Walker, "The Road to Yucca Mountain,” University of California Press, 2009 (Walker), at 50-51, 74-75.
Mr. Walker was the NRC Historian, and this book is the fifth in a series of volumes on the history of nuclear
regulation sponsored by the NRC, The book does not represent the official position of the NRC.

2 Walker at pp. 74-75
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Utah; basalt formations in Hanford, Washington; and volcanic tuff rock in Nevada.® In perhaps a hint of
what was to come, potential sites in Louisiana were excluded based on a political side agreement
between Louisiana Senator Johnston and the Secretary of DOE, known to Congress when the NWPA was
enacted.* The NWPA then called upon DOE to narrow the choices to three, all three of which were to be
fully characterized {studied) so that any one failure would not prematurely destroy the whole repository

program.’

In 1986, the DOE Secretary announced that the final three choices were the ones in Deaf Smith
County, Texas; Yucca Mountain, Nevada; and Hanford, Washington. The designation prompted angry
protests from all three areas, whose representatives believed that the scientific investigations were not
completed, and the protests became part of a nationwide movement when DOE cancelled the search for
an eastern site, notwithstanding a clear informal agreement among NWPA supporters that the second

site called for by the NWPA would be located in an eastern State.®

The program was now in shambles, program costs were increasing, and the nuclear power
industry argued (incorrectly, as it turned out) that the Nation faced a spent fuel storage crisis that might
require shutdown of nuclear power plants. Congress reacted by enacting the Nuclear Waste Policy Act
Amendments Act of 1987. That Act directed DOE to limit its future site characterization and selection
efforts to Yucca Mountain, Nevada, notwithstanding the advice from NRC {and others) that the scientific

information was insufficient to make an informed safety conclusion about the suitability of the site.” In

® Walker at 181-182.

* The agreement was discussed during Senate debates on the enactment of the NWPA. 128 Cong. Rec. D485
S41430, April 28, 1982.

®42 U.S.C. §10132 (b) and 10133

§ Walker at 182,

742 U.8.C. 10172; prepared testimony of Robert Bernero, June 29, 1987, appearing in S. Rep. No. 100-152, 100"
Cong., 1% Sess at 194 {“At the Yucca Mountain site, the major issues include geological concerns such as the
presence of potentially active faults and related ground motion, the potential for volcanism, and the origin and
significance of mineral veins in the area. Hydrology is also a concern in the saturated and unsaturated zones;
groundwater flow patterns and regimes and travel times have yet to be fully determined. As at Hanford, the ability

3
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fact, the selection of the Yucca Mountain site was based on DOE’s so-called “Muitiattribute Utility
Analysis of Sites,” which depended in important part on the assumption that littie groundwater would
move downward from the Mountain top and seep into the tunnels where the waste would be disposed

of. This assumption later proved to be false.®

The NWPA Amendments Act of 1987 attempted to place the entire high-level waste disposal
burden on one western state with no nuclear power plants or other high-level waste generating
facilities. The supporters of the NWPA Amendments Act of 1987 flagrantly ignored both of the lessons
learned from Lyons, Kansas. First, they effectively committed the Nation to a single disposal site not
only before the necessary scientific investigations were completed, but also before any final licensing
standards were in place.9 Second, supporters ignored the objections of the host State, which believed
{with good reason) that Nevada had been singled out simply because it was "the small kid on the

block."*?

By 2001, DOE had spent about $4.5 billion characterizing the Yucca Mountain site, and its efforts
established that the site was more complex than originally thought and that (as indicated above) the

underground environment was not as dry as Yucca proponents had expected. * But DOE pressed

of the medium (tuff) to retard movement of radionuclides is not yet well understood.” Mr. Bernero was the
Deputy Director of the NRC Office in charge of evaluating the safety of high-level waste disposal facilities. NRC did
not object to studying (characterizing) Yucca Mountain further.

& Compare the June 29, 1987 testimony of Donald L. Vieth, DOE Project Manager, Waste Management Project
Office, Nevada Operations Office, appearing in S. Rep. No. 100-152, 100" Cong., 1% Sess at 133, 138 "[L}ittle
groundwater is expected to be available to dissolve and move the waste even if a waste canister is damaged,” with
DOE’s June 2008 license application at 2.1-21 (“On average over all waste packages, the amount of seeping water
is 1.2, 4.6, and 14.4 kg/yr per waste package for the present-day, monsoon, and glacial-transition climate states,
respectively,” There are 11,000 waste packages {2008 application at 1-10), so this means the total seepage ranges
from 13,200 to 158,400 kg of water per year. Accordingly, DOE plans to install thousands of titanium alloy drip
shields in the tunnels “to divert seepage away from the waste packages.” June 2008 license application at 2-7.
However, eventually the drip shield and waste packages are all degraded by corrosion. /d.

® Final and complete NRC licensing regulations were not in place untit 2009. See 74 Fed. Reg. 10811 (March 13,
2009).

% walker at 182.

* Walker at 183.
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forward with Yucca Mountain much like its predecessor AEC pressed forward with Lyons, Kansas. In
February 2002, DOE Secretary Abraham formally recommended the Yucca Mountain site to President
Bﬁsh, notwithstanding the Nuclear Waste Technical Review Bc;ard’s conclusion that DOE “has yet to
make a convincing case that nuclear waste can safely be buried at Yucca Mountain.”** President Bush
promptly agreed with Secretary Abraham and recommended the site to the Congress. Citing numerous
scientific flaws, Nevada Governor Guinn formally disapproved of the site, using the state veto procedure
set forth in the NWPA.*® Congress then formally overrode Nevada’s veto by enacting H.J. Res. 87. The
designation of Yucca Mountain as a repository site then became effective on July 23, 2002, when the

President signed 5.1, Res. 34 into law.™

The NWPA required DOE to file its license application within 90 days after the President’s site
recommendation became effective, or by October 21, 2002." October 21, 2002 came, went, and
receded into history without any application being filed. This was not a surprising development, given
the scientific and engineering challenges DOE still faced when Nevada’s veto was overridden. DOE also
failed to plan adequately to meet NRC’s pre-application discovery requirements.’® DOE’s plan to file its
application in 2004 {one of many such plans with progressively later filing dates) was aborted and the
application was not filed and docketed by the NRC until September 8, 2008, almost six years after the

statutory deadline.

2 Hearings before the Senate Committee on Energy and Natural Resources on S.J. Res. 34, May 23, 2001, at 157.
The Board elaborated that DOE's safety case was only “weak to moderate.” /d. The Board was established by
Congress to advise DOE on repository safety. Its members were (and are) appointed by the President based on
recommendations from the National Academy of Sciences. 42 U.S.C. §§ 10261-64.

* walker at 183.

42 U.S.C. § 10135 note.

42 US.C. § 10134(b).
18 4.5, Department of Energy (High-Level Waste Repository, Pre-Application Matters), LBP-04-20, 60 NRC 300
{2004),
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The NRC then admitted over 300 contentions (formal objections to the application) as matters in
controversy in the NRC Yucca Mountain licensing proceeding, more than in any other case in the history
of NRC licensing.”” All of the technical contentions were supported by the eqﬁivalent of an expert report
under F. R. Civ. P. 26 {a)(2){B) and, accordingly, the NRC found that each of them presented a “genuine
dispute” supported by “facts or expert opinions.”*® DOE faced other serious obstacles. For example, at
the time DOE’s motion to withdraw its license application was filed on March 3, 2010, no significant
progress had been made on funding or constructing the enormously expensive rail line that would be
necessary to transport high-level nuclear waste through Nevada to the site in the safest manner.
Construction and operation of a repository woulid require the appropriation of water resources owned
by the public and administrated by the State of Nevada, and the State vigorously opposed the granting
of the necessary State water use permits. A disinterested observer would reasonably conclude that a
repository at Yucca Mountain would probably never be built and operated, even if the necessary NRC

licenses were granted.

In the meantime, the near crisis atmosphere that permeated the Congressional debates over
the original NWPA had completely dissipated. In 1982, NRC licensees and the Congress were gravely
concerned that nuclear power plants would shut down because of a lack of adequate storage space for
spent reactor fuel that was piling up in storage pools pending disposal.”’ When DOE moved to withdraw
its application twenty eight years later, more than 50 independent spent fuel storage installations across

the United States stored more than 45,000 spent fuel assemblies and greater-than-Class C waste in

¥ see U.S. Department of Energy (High Level Waste Repository), CLI-09-14, __ NRC _{2009).

10 C.F.R. § 2.309 (f)(1){v) and ().

** see NWPA section 111{a){2), 42 U.S.C. § 10131{a){2}. Senator Alan Simpson, a key supporter of the NWPA,
declared in 1982 that “[w]e’re about to bring the nuclear industry to its knees unless we act now.” Walker at 176.

6
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more than 1,200 dry storage casks.”® The NRC opined that such dry storage would be safe for at least

100 years and is evaluating whether it may be safe for 300 years.”!

Loss of Program Credibility

The original Act sought to assure the extent possible that potential repository sites would be
identified and evaluated based on objective technical and scientific criteria. It also sought fairness and
redundancy by requiring multiple sites from which to choose ultimate locations for repositories, and it
strove for regional equity by setting up site selection programs for two facilities — one in the west and
one in the east. In 1987, Congress scrapped both the multi-site process and the concept of regional
equity that were the cornerstones of the 1982 law. It directed that all repository development efforts
focus on just one site in Nevada, notwithstanding the incompleteness of the scientific information and
the fact that spent reactor fuel and high-level waste from every region of the Country would be sentto a
single western State with no nuclear power plants or high-level radioactive waste generating facilities.

The 1987 amendments lead to a devastating loss of trust in the overall program and ever
increasing opposition on the part of the State of Nevada and its citizens. Further actions by DOE, EPA,
and NRC then further undermined the credibility of the program. Prior to 1987, DOE's focus —while
certainly not without problems —was essentially on identifying safe and suitable sites for a repository.
The question that guided investigations at each of the candidate sites was, “Is this site suitable for

development as a repository?”

After 1987, that changed drastically. Now there was only one possible site, and the focus
changed to efforts to vindicate Congress’ choice. Inevitably, as more and more doilars were spent, it

became progressively more important to avoid admitting that the selection of Yucca Mountain had been

# NRC "Plan for Integrating Spent Nuclear Fuel Regulatory Activities,” Revision 00, June 21, 2010, at C-1.
** Supra note 20 and COMSECY-10-1007, Enclosure 1 at 10.
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a mistake. Technical problems, even site conditions previously considered to be disqualifying, became
obstacles to be overcome by ever-more-exotic engineering fixes, some designed to protect the waste
from adverse conditions in the mountain, contrary to the original concept that site geology would
protect man and the environment from the waste. When it appeared likely that the Yucca Mountain
site could not satisfy certain NRC licensing requirements designed to achieve safety defense-in-depth,
NRC eliminated the requirements. And, when DOE safety analyses showed that releases of radicactive
materials in groundwater would result in doses in excess of EPA safety standards after 10,000 years, EPA
and NRC unlawfully declared that releases after 10,000 years would not count in determining
compliance. All of these actions, by Congress and then by DOE, EPA, and NRC, utterly destroyed the

credibility of the program.

Opposition to the Yucca Mountain project in Nevada was not always a given. Early on while the
NWPA of 1982 was being put together and immediately subsequent to its passage, Nevada, while
skeptical of DOF’s ability to implement a scientifically credible site screening process, essentially took a
wait-and-see approach. tn 1986, the first chairman of the Nevada Commission on Nuclear Projects,

former Governor Grant Sawyer, laid down the criteria by which the state would judge DOE:

“... [A] nuclear waste repository should not be built until it can be shown, beyond the shadow of
a doubt, that the facility can, in fact ... isolate radioactive materials from the biosphere for more
than 10,000 years - and that ... such a repository will be benign in its effects upon the people, the

environment and the economy of the state or region within which it would be located.”

When DOE and Congress abandoned the site selection process of the original Act in 1987, things
changed drastically. Public opinion, which until then had been mixed with regard to Yucca Mountain,
solidified into strong, across-the-board opposition. In biannual surveys done between 1989 and 2010,

opposition to the project has remained constant at between 63% and over 70%.
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While there has been and continues to be some local government support for the projectin
small rural counties surrounding the site (although according to survey data, that support is by no
means overwhelming or shared by all residents), such support éannot be extrapolated to the wider
Nevada population. Nevada’s population is roughly 2.6 million, with over 1.8 milfion in Clark County
and the greater Las Vegas area. By contrast Nye County, where Yucca Mountain is focated, has less than
45,000 people. Taken together, the six counties sometimes cited as evincing some level of support for

DOE’s program comprise only a tiny fraction of the overall State citizenry.

In 2002, the State of Nevada carefully evaluated the effects a prospective Yucca repository
would have on the State and its communities and economy®®. That report documents the potential,
among other things, for major economic consequences arising out of the Yucca project, including
significant risks to Nevada’s unique tourism-based economy, property value losses due to the
transportation of spent fuel and high-level waste through the state, as well as disastrous consequences
in the event of accidents or incidents of terrorism related to waste being shipped to the facility. The

report concluded:

“Given the unigue reliance of the Nevada economy on the State’s ability to attract tens of
millions of tourists and visitors annually, any impacts that reduce the number of visitors,
especially to southern Nevada, would have major consequences for the State’s economy.
Consequently, the most serious and possibly catastrophic economic risk for Nevada stemming
directly from the Yucca Mountain project is the potential for stigma impacts on the tourist and
visitor industry. Such impacts would produce significant losses to an economy dominated by

visitor-based revenues.”

% A Mountain of Trouble, A Nation at Risk: Report on Impacts of the Proposed Yucca Mountain High-tevel Nuclear
Waste Program (February 2002) Ref, http://www.state.nv.us/nucwaste/yucca/impactreport.pdf

9
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This broad perspective on how the project would affect the State provides a critical basis for the

State of Nevada’s determined opposition to locating a geologic repository at Yucca Mountain.

The GAO Report, “Effects of a Termination of the Yucca Mountain Repository Program and Lessons

Learned,” and the Situation Today

In its recent report, GAO report states that DOE’s decision to seek withdrawal of the Yucca
Mountain license application was made for non-safety reasons. However, GAO made no systematic
effort to evaluate the many safety problems that remain unresolved. These problems go to the heart of

Yucca Mountain’s suitability as a repository and Nevada’s opposition to it. They include:

e the rapid movement of water within the subsurface and fast radioactive waste pathways to the
accessible environment;

e the likelihood of major waste package corrosion;

e the unstable and highly fractured nature of the host rock and the problems that causes for
safety analyses, waste isolation, retrieval, the installation of engineered barriers; and

s the risk of volcanic eruptions below and then through the repository that would disperse

radioactive materials to the environment.

Accordingly, from Nevada’s perspective, DOE’s decision to seek a withdrawal of the license application
avoided both significant safety problems and further wasting of taxpayer and ratepayer dollars on a

flawed and hopeless project.

Some Lessons Learned

10
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In its 2010 report to the Nevada Governor and Legislature™, the Nevada Commission on Nuclear
Projects identified some of the key findings and lessons to be learned from the Yucca Mountain

experience. The findings include:

« While Yucca Mountain failed for many reasons, a critical element was unquestionably the forced
nature of the site selection process.

e If DOE had been required to obtain the State’s informed consent to continue with the project,
Yucca Mountain would have been disqualified years earlier, and billions of dollars and years of
effort would have been saved.

* Yucca Mountain was an extremely poor site from the beginning.

¢ DOE was probably the wrong entity to implement the federal high-level radioactive waste
program and placing the program within DOE may have doomed it from the start.

The lessons learned include:

o Asuccessful repository facility siting program must be premised on the fully informed consent of
the host state, tribe {if applicable} and local community.

»  Any future siting effort must be based on and motivated by irrefutably sound science.

e Ascientifically credible repository siting process must have as its foundation objective and
rigorous criteria against which the geotechnical suitability of a site would be evaluated.

e The criteria must be established in advance of the siting effort and not structured so as to apply
only to specific sites. The application of the criteria to candidate sites must be objective and
above reproach, and criteria cannot be changed based on conditions found when studying or
characterizing various sites.

Conclusion

% Report of the Nevada Commission on Nuclear Projects to the Governor and Legislature of the State of Nevada

(December 2010) Ref. http://www.state.nv.us/nucwaste/news2011/pdf/comm2010summary.pdf
11
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It is sometimes difficult to terminate a Federal project when large amounts of money have been
spent. But there is no sense in spending good money after bad. What's done is done and we should
look to the future for better solutions, guided by the lessons of Lyons Kansas and Yucca Mountain, and
the recommendations of the Blue Ribbon Commission on America’s Nuclear Future. DOE’s finding that
Yucca is unworkable, the decision to seek withdrawal of the license application, and the establishment
of the Blue Ribbon Commission to look for alternatives for the management and storage of spent
nuclear fuel, were the right things to do. They have the potential to put the Country ona pathto a

safer, more cost-effective and expeditious solution to managing spent fuel and high-level waste.

A key lesson to be learned from Nevada’s experience with DOE and the Yucca program is that the
Federal Government cannot seek to force a geologic repository on an unwilling state based on
incomplete information, press forward with the repository in the face of growing scientific difficulties,
and still expect the effort to be successful. At the least, there must be a steadfast and unwavering
commitment to scientific credibility, openness and transparency, and a willingness to allow the science

to take its course and let the chips fall where they may.

Thank you for the opportunity to address the Subcommittee today. | would be happy to answer any

questions.

12
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Mr. SHIMKUS. Thank you, Mr. Malsch.
The chair now recognizes Mr. White. Again, your full statement
is in the record and you have 5 minutes. Welcome.

STATEMENT OF GREG R. WHITE

Mr. WHITE. Thank you, Chairman Shimkus, and I would like to
thank you for your leadership on this issue.

As you know, my name is Greg White and I am Commissioner
for the Michigan Public Service Commission. I am appearing today
on behalf of the Public Service Commission in Michigan, electricity
ratepayers and the National Association of Regulatory Utility Com-
missioners.

I have been involved with this issue, the disposal of spent nu-
clear fuel from commercial reactors, since shortly after the Nuclear
Waste Policy Act passed in 1983, which established the policy that
the Federal Government has the responsibility for the safe and per-
manent disposal of government and commercial nuclear waste in a
geologic repository, and that the customers that benefit from elec-
tricity generated from nuclear power pay for the commercial share
of the disposal costs. That was the deal, and we agreed to that
deal. The fee payments to the nuclear waste fund began in June
of 1983 as required by the Nuclear Waste Policy Act. I am here to
tell you that the is the only component of that program that has
ever worked as intended. Nearly 30 years later, the Federal Gov-
ernment has our money; we have their waste.

When the Department of Energy submitted a license application
to the Nuclear Regulatory Commission in June of 2008, we knew
that it could take 3 to 4 years to carefully review the safety and
other aspects of this first-of-a-kind facility. We were not prepared
to learn that after more than 20 years of study and nearly $15 bil-
lion that a different Secretary of Energy would withdraw the li-
cense application with prejudice in March of 2010 with no indica-
tion that the site is unsafe or that the application is flawed. In-
stead, the motion to withdraw cited only that Yucca Mountain is
considered not a workable option.

The Department of Energy took other steps to terminate the
Yucca Mountain project that are documented in the April report of
the GAO including disbanding of the Office of Civilian Radioactive
Waste Management that had managed the program. Like others,
we have questioned the legal and administrative authority of the
Department of Energy to disband this office.

As you know, the Department of Energy requested no appropria-
tions for the waste program for fiscal year 2011 or 2012 except for
support for the Blue Ribbon Commission on America’s Nuclear Fu-
ture. Yet when the Nuclear Energy Institute and the National As-
sociation of Regulatory Utility Commissioners suggested that the
Secretary of Energy suspend fee payments by utilities to the nu-
clear waste fund in 2009, that was denied with an unconvincing
pronouncement that all fees are essential. NARUC and the NEI
have appealed that decision to the Federal Court of Appeals, which
is pending.

We can only speculate how much time and money it will take the
United States to be ready to accept spent nuclear fuel for disposal
if it is other than Yucca Mountain but it is likely to be decades.
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It seems essential then we seek our and develop one or more cen-
tral interim storage facilities to take used fuel from the nine sites
where reactors are currently shut down and the property cannot be
decommissioned returned to other productive uses because the
waste remains such as the former Big Rock nuclear power plant in
Michigan.

Regardless of what storage, transportation or disposal solutions
the Blue Ribbon Commission may recommend, they will need cer-
tain and reliable financing support. Concerning the financial im-
pacts of terminating Yucca Mountain, a more predictable funding
mechanism would certainly enhance future waste management.
Also, an independent organization outside of the Department of En-
ergy could be more effective in siting and developing a permanent
repository.

If Yucca Mountain’s termination is sustained, it means starting
over to find and develop repositories since there is clear consensus
that least one site is needed in all scenarios. Unfortunately, there
are too many unknowns to begin to forecast how long it would take
to authorize, search and select, fully evaluate, license, design, con-
struct and be ready to begin deposits in a new repository yet an-
other 20 years seem to be highly conservative.

With that, I would conclude my testimony and make myself
available for questions. Thank you.

[The prepared statement of Mr. White follows:]
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COMMISSIONER GREG WHITE
“THE ROLE OF DOE IN MANAGING CIVILIAN RADIOACTIVE WASTE”

TESTIMONY SUMMARY

Here on behalf of ratepayers who have paid over $31 billion in fees and interest for
disposal of commercial nuclear waste who have gotten little in return

We want the government to fulfill the Nuclear Waste Policy Act and the contracts with
nuclear utilities to remove spent fuel from reactor sites

DOE faced a myriad of obstacles, technical, regulatory, managerial, legal and political in
trying to develop a repository

Overall, I rate DOE’s performance C minus, despite finally submitting the license
application to the NRC in 2008

Disappointed when DOE reversed course and sought to withdraw the application in 2010

Although Yucca was not found unsuitable, we await the recommendations of the Blue
Ribbon Commission on America’s Nuclear Future

Two likely recommendations that we find attractive in concept
o Need more stable financing and assured access to the Nuclear Waste Fund

o Create a new, single-purpose organization to manage nuclear waste

>
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Chairman Shimkus, Ranking Member Green, and Members of the Committee,

Good Morning.

My name is Greg White. I serve on the Michigan Public Service Commission. I am here
representing the Public Service Commission, Michigan ratepayers, and the National Association
of Regulatory Utility Commissioners (NARUC.) 1 appreciate the opportunity to appear before

the Committee and ask that my written statement be included in the record.

NARUC is a quasi-governmental, non-profit organization founded in 1889. Our membership
includes the public utility commissions serving all States and territories. NARUC’s mission is to
serve the public interest by improving the quality and effectiveness of public utility regulation.

Our members regulate the retail rates and services of electric, gas, water, and telephone utilities.

We are obligated under the laws of our respective States to assure the establishment and
maintenance of such utility services as may be required by the public convenience and necessity
and to assure that such services are provided under rates and subject to terms and conditions of

service that are just, reasonable and non-discriminatory.

I have been involved with the issue of disposal of “spent” (used) nuclear fuel from commercial
reactors since shortly after the Nuclear Waste Policy Act NWPA) set the basic national policy in

1983, that:



100

» The federal government is responsible for the safe, permanent disposal of government

and commercial nuclear waste in a geologic repository, and

v

The customers that benefit from the electricity generated from nuclear power will pay
the commercial share of disposal costs through payments of fees made by the

generating utilities to the Treasury

The fee payments to the Nuclear Waste Fund were to begin in June 1983 and they did. In fact,
the collection of the fees from ratepayers, via the utilities for payment into the Nuclear Waste

Fund is the only component of this program that has ever worked as intended.

The repository that was sited at Yucca Mountain, Nevada was to begin waste deposits by

January, 1998 and they did not. As you know, it has yet to be licensed.

There was a long list of technical, financial, legal and political factors that the repository
program encountered as the Department of Energy (DOE) tried to execute the program as guided
by the NWPA. As for the role of DOE in managing civilian radioactive waste, the agency never
got to manage any civilian radioactive waste as it was supposed to beginning in 1998 in
accordance with the Nuclear Waste Policy Act and contracts with the owners of spent fuel.
Everything else was preliminary and the path was a difficult one. It took over 20 years for EPA
to get a final radiation standard. There were numerous lawsuits and Congress routinely cut the
budget. Overall, I would give DOE a grade of C minus. It would have been lower were it not
for the effective leadership of the last Senate-confirmed program director, Ward Sproat, who

brought discipline and focus by submitting the repository license application to the NRC.

4
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We have arrived at point where we are told by the Administration that Yucca Mountain is “not a
workable option,” and since the 1987 Amendment that truncated the site selection process to

further evaluated only Yucca Mountain, there is no “Plan B.”

When the Department of Energy submitted an 8,000 page license application to build the
repository at Yucca Mountain to the Nuclear Regulatory Comumission in June 2008, we knew it
could take 3-4 years to carefully review the safety and other aspects for this first-of-a-kind
facility. We were not prepared to learn that after more than 20 years of study and nearly $15
billion spent that a different Secretary of Energy would withdraw the license application with
prejudice in March 2010. There was no indication that the site is unsafe or the application is
flawed. Instead, the motion to withdraw cited only that Yucca Mountain is considered “not a
workable option.” On June 29, 2010 the Atomic Safety Licensing Board of the NRC denied the
motion saying the law requires the Board to review an application and that DOE does not have
authority to withdraw the application, since Congress had approved the site in a joint resolution
in 2002. The ASLB decision is subject to automatic appeal by the NRC commissioners and this

Committee has made inquiries into that matter.

This question has also been brought to the United States Court of Appeals for the District of

Columbia Circuit.
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The Department of Energy took other steps to terminate the Yucca Mountain project that are
documented in the April report of the Government Accountability Office, including for all
intents and purposes, disbanding the Office of Civilian Radioactive Waste Management that had
managed the program to that point. Like others, we have questioned the legal and administrative

authority of the DOE to disband this office.

Finally, DOE requested no appropriations for the waste program for Fiscal Year 2011 or FY
2012, except for support for the Blue Ribbon Commission on America’s Nuclear Future. Yet,
when the Nuclear Energy Institute and the National Association of Regulatory Utility
Commissioners (NARUC) suggested that the Secretary of Energy suspend fee payments by
utilities to the Nuclear Waste Fund in 2009, that was denied with an unconvincing
pronouncement that “all fees are essential.” That position was consistent with a Statement of
Administration Policy issued by the Office of Management and Budget, but did not show support

from the annual fee adequacy review the NWPA requires.

NARUC and NEI appealed the decision to the United States Court of Appeals for the D.C.

Circuit, which is pending,

We got our first hint two weeks ago of where the Blue Ribbon Commission may be heading:

e They are not challenging their instructions that Yucca is off the table
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o At least one repository is needed but the commission won't site it or any other facilities it
may recommend

e Reprocessing needs R&D and decades before it might be in use

e To keep options open and to reduce liability the Commission will likely recommend
central interim storage, initially for the stranded fuel from decommissioned sites

e A new, single-purpose organization should be created to manage all aspects of used fuel

e The new organization should have assured access to the Nuclear Waste Fund fees as well

as the corpus

We can only speculate how much time and money it will take the U.S. to be ready to accept used
fuel for disposal—if it is other than Yucca—but it is likely to be decades. It seems essential,
then, that we seek out and develop one or more central interim storage facilities to take used fuel
from the nine sites where the reactors are shutdown and property cannot be decommissioned and
returned to other productive uses because the waste remains, such as at the former Big Rock
Point plant in Michigan. There will be other reactors that will be reaching the end of their service
life and there may be net savings to the Government if DOE is able to finally accepting more

spent fuel and closing the partial breach of contract.

While we await the final recommendations of the Commission, I will repeat what I told the
Commission when 1 testified in May of last year. Regardless of what storage, transportation or

disposal solutions the Commission may recommend, they will need certain and reliable financing
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support. The GAO report' puts it this way, “Consistent Policy, Funding and Leadership are
Important in Any Waste Management Effort.” If the Nuclear Waste Fund is going to be the
means of implementing a re-vitalized waste program, whether by DOE or a new organization,
the Fund needs to be reformed to serve the purpose it was created for, to enable the users of
nuclear power to pay for the disposal of the waste it produces. Yucca Mountain did not fail for
lack of the utilities and their ratepayers making the payments into the Nuclear Waste Fund,

which exceed $31 billion, with interest.

Looking through the GAQ report, I am saddened for the signs of lack of care and motivation to
follow government procedures on disposition of property as the report describes. The lessons
learned on the overall program should be mined by the Blue Ribbon Commission, the successor
organization that will manage the new program going forward and the Congress. I agree with the

Matters for Consideration by Congress in the report:

e A more predictable funding mechanism would enhance future waste management
e An independent organization, outside DOE, could be more effective in siting and

developing a permanent repository

Thank you for this opportunity to express these views.

!Commercial Nuclear Waste: Effects of a Termination of the Yucca Mountain Repository Program and Lessons
Learned, U.S. Government Accountability Office, GAO-11-229, April 2011

8
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NUCLEAR WASTE FUND
RATEPAYER PAYMENTS BY STATE
THROUGH 9-30-10 (MILLIONS OF DOLLARS)

PAYMENTS RETURN ON TOTAL FUND ASSETS*
1 milifkwh, INVESTMENTS  (PAY+RETURN)  DEBT* (TOTAL + DEBT)
One Time#int  as of 8/30/10

5339 4257 959.6 0.0 959.6
358.2 285.6 643.8 175.6 819.4
266.3 2124 - 478.7 0.0 478.7
1,020.3 813.6 1,833.9 0.0 1,833.9
0.2 0.2 0.4 0.0 04
205.9 2360 531.9 358.5 890.4
46.6 37.2 83.8 0.0 838
8424 671.8 1,514.2 0.0 1,514.2
685.5 546.6 1,2321 0.0 1,2321
2494 198.8 448.3 45.1 493.4
1,880.1 1,499.2 3,378.3 972.6 4,351.9
2521 201.0 453.1 229.9 683.0
133.3 106.3 238.6 0.0 2396
152.1 121.3 2734 0.0 2734
3242 258.5 582.7 0.0 582.7
356.1 284.0 640.1 163.4 803.5
390.6 3115 702.1 0.0 7021
48,5 387 87.2 116.9 204.1
314.2 250.6 564.8 198.2 763.0
316.6 2525 569.1 0.0 569.1
250.7 199.9 450.6 51 455.7
161.7 128.9 280.6 0.0 290.6
1,538.0 1,226.4 2,764.4 0.0 2,764.4
18.0 144 324 0.0 324
190.0 1518 3415 0.0 341.5
82.2 65.5 147.7 23.8 171.5
7323 584.0 1,3163 196.8 1,513.1
774 61.7 1381 0.0 139.1
850.8 6784 1,529.2 505.3 2,034.5
461.9 368.2 830.2 326 862.8
75.1 59.9 135.0 0.0 135.0
1,378.3 1,099.1 2,477.4 66.6 2,544.0
5.3 4.2 9.5 8.1 15.6
689.4 549.7 1,239.1 0.0 1,239.1
74 57 12.8 0.0 128
580.1 462.6 1,042.7 0.0 1,042.7
801.1 638.8 1,439.9 0.0 1,439.9
698.9 557.3 1,256.2 0.0 1,256.2
100.2 7%.9 180.1 141.6 321.7
170.6 136.0 306.6 0.0 306.6
428.2 341.5 769.7 0.0 769.7
17,763.8 14,165.3 31,8201 3,238.1 35,167.2
19.8 158 35.6 0.0 35.6
16.8 134 30.2 0.0 30.2
17,8004 14,124.5 31,9949 3,238.1 35,233.0

* Funds owed for fuel burned before 1983 but not yet paid by utilities {as aliowed by DOE contract)
** hefora withdrawals for expenditures by DOE
Prepared by Ron Howe, Michigan Public Service Commission, 517-241-6021, hower@michigan.gov
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Mr. SHIMKUS. Thank you.
Now the chair would like to recognize Mr. Kouts for 5 minutes.
Again, your full statement is in the record, and welcome.

STATEMENT OF CHRISTOPHER KOUTS

Mr. Kouts. Thank you, Mr. Chairman and members of the sub-
committee. I am Christopher Kouts, former principal deputy direc-
tor of the Department of Energy’s now-defunct Office of Civilian
Radioactive Waste Management. I appreciate the invitation to ap-
pear before the subcommittee. I will focus my remarks on the re-
cently released GAO report that was discussed earlier by Mr.
Gaffigan and the Administration’s decision to terminate the Yucca
Mountain project.

As background, for 25 years I served in various technical and
management positions in virtually every program area within the
office. I became the principal deputy director of the program in
2007 and was the acting director from January 2009 until I retired
in early 2010 after 35 years of federal service. While serving in the
program, I was reminded on a daily basis of the formidable chal-
lenges that were given to the program by the Nuclear Waste Policy
Act. As impatient as those who followed the program have been
over the years with its progress, I believe that any new attempt to
establish disposal or interim storage facilities outside the confines
of the act will be met by many new and likely more vexing chal-
lenges regardless of the organization or entity that is established
to administer the effort.

Now, why will any new effort be more problematic? The answer
to that question lies partly in the advance that society has experi-
enced in instant communication and information flow. When the
program proceeded through the facility siting process in 1980s for
two repositories and an interim storage facility, the Internet was
not in place. E-mail was not available to the general public, nor did
the social media of today exist. The 24/7 news cycle we now live
in will create many opportunities for those opposed to such facili-
ties to spread rumors and disinformation. As a result, the credi-
bility of any new process will be severely challenged from its incep-
tion.

In addition, the State of Nevada has given a clear blueprint to
those opposed to such facilities: delay, delay, delay. And it should
be noted that I do not in any way begrudge the lawsuits or other
actions the State has taken over the years to attempt to impede the
project. It was certainly their right to do so, and I fully respect
that. But accordingly, the time frame of decades noted in the GAO
report for a new repository is nothing more than notional and does
not appear to stem from a comprehensive evaluation of the pro-
gram’s past experience nor the changes that have occurred since
the 1980s.

The report suggests that an independent entity outside of the
Federal Government could be more successful. The “grass is always
greener” rules here. It is also my belief that Congress should have
the final word on facility siting and that ultimately any siting deci-
sion will be a political decision, informed by thorough technical
evaluation, just as in the case of Yucca Mountain.
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It is difficult to understand the GAO report’s so-called benefit of
terminating the Yucca Mountain Project to afford DOE the oppor-
tunity to explore other approaches. DOE has no authority to under-
take new approaches outside the confines of the Act, and history
has shown that the consensus needed to develop a new policy path
will not come easily or quickly.

Because the development of Yucca Mountain has been such a
contentious and protracted process, it is being suggested that only
consensual siting of these facilities should be pursued. I would sub-
mit to the subcommittee that the U.S. and international experience
in this area proves otherwise. In my discussions over the years
with the directors of repository programs abroad, they have consist-
ently expressed their concerns that, due to the very long time-
frames repository programs take to develop, any political consensus
at the beginning can evaporate with one election, just as it has in
the United States with Yucca Mountain. At the end of the day, im-
plementing a repository program requires steady, consistent, na-
tional leadership.

In closing, beside its questioned legality, the Administration’s de-
cision to terminate the Yucca Mountain project is disturbing be-
cause Yucca Mountain has not failed any technical or regulatory
test. The thousands of scientists and engineers and others that
worked on the project over the years believe, as I believe, that the
site would meet the stringent regulations of the EPA and the NRC
and assure that these materials would not adversely impact future
generations and the environment. Given the substantial invest-
ment this Nation has made in the site and in the policy that has
been supported by every prior Administration since 1982, I believe
the Nation deserves a final and definitive answer regarding Yucca
Mountain from the NRC licensing process.

Thank you for this opportunity to discuss these issues, and I
would be pleased to answer any questions the subcommittee may
have.

[The prepared statement of Mr. Kouts follows:]
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Statement of Christopher A. Kouts
Before the Committee on Energy and Commerce
Subcommittee on Environment and the Economy

U.S. House of Representatives
June 1,2011

Summary

Technological advances in information flow, the widespread use of social media and the
blueprint provided by the State of Nevada for defeating a repository project will likely
make any new repository siting effort much more problematic.

Accordingly, the timeframe of “decades” noted in the Government Accountability
Office’s (GAQ’s) report for a new repository is nothing more than notional, and does not
appear to stem from a comprehensive evaluation of the Office of Civilian Radioactive
Waste Management program’s past experience nor the changes that have occurred since
the 1980°s.

Although some of the findings and recommendations of the GAO report have merit
others are questionable and, in some cases have already been tried.

It is difficult to understand the GAO report’s so-called “benefit” of terminating the Yucca
Mountain Project to afford the Department of Energy (DOE) the “opportunity” to explore
other approaches. DOE has no authority to undertake new approaches outside the
confines of the Nuclear Waste Policy Act, as amended, and history has shown that
legislative initiatives regarding these materials will be a multi-year and extremely
contentious enterprise.

Because the development of Yucca Mountain has been such a contentious and protracted
process, it is being suggested that only consensual siting of these facilities should be
pursued. The U.S. and international experience in this area proves otherwise. Due to the
very long timeframes repository programs take to develop, any political consensus at the
beginning can evaporate with one election. At the end of the day, implementing a
repository program requires steady, consistent, national leadership.

Beside its questioned legality, the Administration’s decision to terminate the Yucca
Mountain Project is disturbing because Yucca Mountain has not failed any technical or
regulatory test. The site has not failed in the NRC licensing process. Given the
substantial investment this Nation has made in the site and in the policy that has been
supported by every prior Administration since 1982, I believe the Nation deserves a final
and definitive answer regarding Yucca Mountain from the NRC licensing process.
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Statement of Christopher A. Kouts
Before the Committee on Energy and Commerce
Subcommittee on the Environment and the Economy

U.S. House of Representatives
June 1, 2011

Mr. Chairman and Members of the Subcommittee, I am Christopher A. Kouts, former
Principal Deputy Director and Acting Director of the Department of Energy’s (DOE)
Office of Civilian Radioactive Waste Management (OCRWM). I appreciate the invitation
to appear before the Subcommittee to provide my perspective on the recently released
Government Accountability Office (GAO) Report entitled “Effects of a Termination of the
Yucca Mountain Repository Program and Lessons Learned,” and the Administration’s

decision to terminate the Yucca Mountain Project and OCRWM.

As background, for 25 years, 1 served in various technical and management positions in
virtually every program area within OCRWM. In those positions I was responsible for
disposal, interim storage, nuclear waste transportation, systems analysis, strategic and
contingency planning activities, as well as activities related to the management of the
Standard Contract with nuclear utilities and the ongoing Spent Fuel litigation. I became
the Principal Deputy Director of the program in 2007 and was the Acting Director from

January 2009 until | retired in early 2010, after 35 years of Federal Service.

1 served proudly in the program under the leadership of every Administration since 1985
and I fully support that policy making is solely in the realm of those appointed by the

President in office at the time. My testimony should be viewed from the perspective of an
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individual who lived through the experiences of the program, during virtually its entire
existence, and observed how the program and its surrounding policy environment evolved

over many years.

While serving in the program, I was reminded on a daily basis of the formidable challenges
that were given to the program by the Nuclear Waste Policy Act, as amended, (the Act) in
fulfilling the mission to manage and dispose of this Nation’s commercial spent fuel and
defense related high-level radioactive waste. As impatient as those who followed the
program have been over the years with its progress, 1 believe that any new attempt to
establish disposal or interim storage facilities, outside the confines of the Act, will be met
by many new and likely more vexing challenges, regardless of the organization or entity

that is established to administer the effort.

Why will any “new” effort be more problematic? The answer to that question lies partly in
the advances society has experienced in instant communication and information flow.
When the program proceeded through the facility siting process in the 1980’s for two
repositories and an interim storage facility, the internet was not in place. E-mail was not
available to the general public, nor did the social media of today exist. The 24/7 news
cycle we now live in will create many opportunities for those opposed to such facilities to
spread rumors and disinformation. As a result, the credibility of any new process will be

severely challenged from its inception.
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In addition, the State of Nevada has given a clear blueprint to those opposed to such
facilities: delay, delay, delay. The State of Nevada sued DOE and the Federal
Government over every step forward it took, including the siting process, Environmental
Protection Agency (EPA) standards, Nuclear Regulatory Commission (NRC) regulations,
water permits, the DOE site recommendation, Environmental Impact Statements, etc.
Only one of those lawsuits was successful and resulted in the partial remand of the EPA
Standard for Yucca Mountain and subsequent further delay. The State also used its
Congressional delegation to influence reductions to the program’s budget as well as to

affect how the program performed its daily business.

Accordingly, the timeframe of “decades” noted in the GAO report for a new repository is
nothing more than notional, and does not appear to stem from a comprehensive evaluation

of the program’s past experience nor the changes that have occurred since the 1980°s.

Although some of the findings and recommendations of the GAQ report have merit others
are questionable and, in some cases have already been tried. The report suggests that an
independent entity outside of the Federal Government could be more successful. The
“grass is always greener” adage applies here. It is my belief that any new siting process
will be “political” regardless of the entity that is conducting it. It is also my belief the
Congress should have the final word on facility siting and that ultimately any siting
decision will be a political decision, informed by thorough technical evaluation, just as in

the case of Yucca Mountain.
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It is difficult to understand the GAO report’s so-called “benefit” of terminating the Yucca
Mountain Project to afford DOE the “opportunity” to explore other approaches. DOE
has no authority to undertake new approaches (;utside the confines of the A;:t and history
has shown that legislative initiatives regarding these materials will be a multi-year and
extremely contentious enterprise. The original Act was a compromise between those
desiring interim storage of these materials and those desiring disposal. My sense is that
any new legislative examination of these issues will bring out similar perspectives and the

consensus needed to develop a new policy path will not come easily or quickly.

Because the development of Yucca Mountain has been such a contentious and protracted
process, it is being suggested that only consensual siting of these facilities should be
pursued. 1 would submit to the Subcommittee that the U.S. and international experience
in this area proves otherwise. In my discussions over the years with the Directors of
repository programs abroad, they have consistently expressed their concerns that, due to
the very long timeframes repository programs take to develop, any political consensus at
the beginning can evaporate with one election, just as it has in the U.S. with Yucca
Mountain. At the end of the day, implementing a repository program requires steady,

consistent, national leadership.

In closing, beside its questioned legality, the Administration’s decision to terminate the
Yucca Mountain Project is disturbing because Yucca Mountain has not failed any
technical or regulatory test. The site has not failed in the NRC licensing process. The

thousands of scientists and engineers and others that worked on the project over the years
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believe, as I believe, that the site would meet the stringent regulations of the EPA and the
NRC and assure that these materials would not adversely impact future generations and
the eﬁvironment. Given the substantial investment this Natioﬁ has made in the site and in
the policy that has been supported by every prior Administration since 1982, I believe the
Nation deserves a final and definitive answer regarding Yucca Mountain from the NRC

licensing process.

Thank you for this opportunity to discuss these issues, and 1 would be pleased to answer

any questions the Subcommittee may have at this time.
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Mr. SHIMKUS. Thank you, Mr. Kouts, and I will recognize myself
for 5 minutes for the first round of questioning.

Again Mr. Hollis, I want to welcome you here, and I think in my
visit out there, which was my second visit, I think it was even bet-
ter that I drove because it gave you an idea of how far the defini-
tion of local is. The size of the federal property that consists and
Yucca Mountain is inside, how big is that land mass?

Mr. HoLLis. Well, the county is around 18,000 square miles.

Mr. SHIMKUS. I was told that the federal property, the BLM, the
DOE, the nuclear test site is the size of the State of Rhode Island.
Is that correct?

Mr. HorLis. Well, the test site is just about the size of the State
of Rhode Island, but that doesn’t account for the Tonopah Test
Range and the Nellis Bombing Range.

Mr. SHIMKUS. So it is a large site, and Yucca, the mountain itself
is not on the outskirts of this Federal Government land. It is my
recollection that we went through the gate, we still drove 10 or 15
miles to get to Yucca Mountain. Is that true?

Mr. Kours. If I could answer that question?

Mr. SHIMKUS. Yes, Mr. Kouts.

Mr. Kouts. Mr. Chairman, the site itself, basically half of it is
on the Nevada Test Site and the other half is on BLM land. So——

Mr. SHIMKUS. And so from the security gate, that is how far of
a drive from the first—I mean——

Mr. Kourts. Well, if you entered around Mercury, since the gate
that we used to use i1s now closed, I mean, you probably drove
about 5 miles form that gate to try to get to a place near the moun-
tain.

Mr. SHIMKUS. So when we talk about local consideration, what
is your county seat? What is the city, the county seat?

Mr. HorLis. Tonopah, and from where I live, it is 165 miles to
the county seat.

Mr. SHIMKUS. And Pahrump, which is the town I visited, is that
the closest community of size?

Mr. HoLuis. Yes, it is approximately 34,000.

Mr. SHIMKUS. Thirty-four thousand, and it is

Mr. HoLLiS. The county is about 43,000.

Mr. SHIMKUS. So you are local in the region.

Mr. HoLLis. Yes.

Mr. SHIMKUS. So if we wanted to talk to local individuals—now,
in driving from Las Vegas, it is like—my hometown in Collinsville,
Illinois, and the State capital is a town called Springfield, it is
about 90 miles. Isn’t that the distance?

Mr. HoLLiS. Actually it is probably 130 miles, 135 miles from Las
Vegas.

Mr. SHIMKUS. No one in Collinsville, Illinois, would say we are
local to Springfield and no one in Springfield, Illinois, would say
Collinsville is local. And so we appreciate your being here and we
appreciate a local voice in this debate on what the local citizens
want to do. And all you are asking is for the NRC to make a deci-
sion?

Mr. HoLLis. That is correct.

Mr. SHIMKUS. Because there is always a debate, and we had the
commissioners here, and this is not a hearing on the commissioners
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but we feel that the NRC commissioners have voted, and we would
like to know what the result of that vote is.

Mr. HoLLIS. Absolutely. That is what we want to know.

Mr. SHIMKUS. And so you are also speaking for other counties
that are closer in proximity to the city of Las Vegas?

Mr. HorLis. Well, I pretty well speak for all the counties around
Yucca Mountain that have impact to Yucca Mountain. Those six
counties that I am talking about and that I have resolutions here
in support of.

Mr. SHIMKUS. Thank you.

Mr. Kouts, you mentioned in your bio you were in the Office of
Civilian Radioactive Waste Management, correct?

Mr. Kourts. That is correct, sir.

Mr. SHIMKUS. And that office was enacted by—what statute gave
that office the authority?

Mr. Kouts. The Nuclear Waste Policy Act of 1982.

Mr. SHIMKUS. And that law is still valid, correct?

Mr. KouTts. Yes, sir, it is.

Mr. SHIMKUS. And who is in charge of and how many people are
in the Civilian Radioactive Waste Management Office right now?

Mr. Kours. Zero.

Mr. SHIMKUS. And would it be your opinion that if there is no
one fulfilling the role that is under the law that someone is not
abiding by the law?

Mr. KourTs. Although I am not a lawyer, it would seem to me the
department is not following the law.

Mr. SHIMKUS. And I have 11 seconds. How would it would take
to reconstitute the office and finally reach an answer on how much
that will cost?

Mr. KouTts. Let me preface my estimate by saying that this all
presupposes that the department did not demolish the office as it
tried to demolish the licensing process with impunity basically. The
motion that they filed was with prejudice, which meant that if in-
deed it was withdrawn from the NRC, it could never be resub-
mitted. So if the department has treated the office that way, then
I think it will take many years. If the records are in reasonable
shape and if you can coax the staff—and I am not talking about
the federal staff, I am talking about the contractor and scientific
staff-back and you can get the contractors in place, you are going
to have to get a law firm again. Having said that, it would probably
take 2 to 3 years to reformulate the office and to get it in a position
where it could begin defend the license again, and from that point,
it will probably take, assuming the NRC has issued their report or
nearby close to that probably at least another 3 years to get a final
answer out of the commission, so that will probably be about a 5-
to 6-year time period. That is my estimate, assuming again they
didn’t terminate the office with prejudice.

Mr. SHIMKUS. Thank you very much. My time is expired.

I would like to recognize the vice chairman of the committee, Mr.
Murphy from Pennsylvania.

Mr. MurpPHY. Thank you, Mr. Chairman.

Mr. Kouts, I wonder if you could tell me a little bit of your back-
ground. You are an engineer by trade?
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Mr. Kours. Yes, sir. I have two degrees in engineering, and I am
also a licensed professional engineer.

MI‘; MURPHY. And you have worked with the Department of En-
ergy’

Mr. Kourts. I joined the Department of Energy back in 1978 and
I joined the program in 1985.

Mr. MURPHY. And you have been involved—when you say “the
program,” you mean the program with Yucca Mountain?

Mr. Kouts. The Office of Civilian Radioactive Waste Manage-
ment. I lived through just about all the siting challenges, every-
thing else through the act, and I lived in the program or I was in
the program during virtually its entire existence.

Mr. MURPHY. Are you familiar with the legislation that has been
passed and into law regarding Yucca Mountain?

Mr. Kourts. Very familiar.

Mr. MUrPHY. You have read it?

Mr. KouTs. Many times.

Mr. MuUrPHY. Have you found anything in there which set a
s}tlar}?dard in law which talked about social acceptance of sitings of
this?

Mr. Kourts. No, sir, I have read it many times, and I never found
anything like that in there.

Mr. MURPHY. Are you familiar with the Department of Energy or
anybody involved with any of these projects ever using that as a
standard to override scientific or legal information?

Mr. Kourts. Only the current Secretary of Energy.

Mr. MURPHY. You heard in the previous testimony multiple times
related to their counsel and their Secretary of Energy saying that
that was the standard they were going to use, and it reminds me
of other standards they used when the White House talked about
changing some of the other mandates and regulations that come
up, that they would look at some other social aspects of this as
well. But I am curious as we go through this if you have any idea
of any standard in engineering at all where this is applied any-
where else in the universe that we are familiar with.

Mr. Kouts. Well, no, sir, I am not, and I think the irony of all
this as the Nye County representative represented, there is local
support. There is acceptance of a repository there, assuming—and
I would say appropriate local support because I think they are con-
cerned about its safety. The bottom line is that just as Dr. Lyons
indicated that the local community around Carlsbad would like it,
well, I don’t think the local community around Nye County is any
different in that regard than Carlsbad. So again, I don’t under-
stand the standard, I don’t know how it was applied. I wasn’t in-
volved in those conversations, so your guess is as good as mine.

Mr. MURPHY. But you had made some reference before to the
term “consensus.” Certainly one can find someone in any commu-
nity that either the NIMBY principle applies or BANANA, which
means build absolutely nothing anywhere anything. I am inter-
ested in the science and trying to find a safe place to put nuclear
fuel. It is safe where it is now but not long term, if we are looking
at long-term sites here too.

The Department of Energy describes Yucca as unworkable, and
it is a 25-year stalemate. Do you agree with those terms?
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Mr. KouTs. I don’t believe it has been a stalemate, sir. I think
it has been a very contentious process, and I would deny that, but
I don’t believe it was at a stalemate.

Mr. MuUrPHY. Those 25 years weren’t spent with just people
wringing their hands, they were working on scientific information.

Mr. Kours. That is correct, sir, and we had a great victory in
submitting the license application back in 2008, so I wouldn’t look
at that as a stalemate. Unfortunately, they truncated the licensing
process but as I indicated in my testimony, I believe the Nation de-
serves an answer on Yucca Mountain.

Mr. MURPHY. And as far as you can tell through your knowledge
and experience, that answer has not been forthcoming other to say
they are looking for some consensus or social aspects on this but
no other. You heard in my previous questioning of the DOE sec-
retary that we have not seen any scientific, legal, any information
out there of any way, shape or form which would contraindicate
what has been forth as licensure up to this time?

Mr. Kourts. The answer is no, and I will say that as long as 1
was principal deputy and acting director in the program during
this Administration, I was never asked for any technical informa-
tion regarding the site, so my assumption was that technical infor-
mation was not part of the Secretary’s decision-making process,
and had anyone else in my program been asked for it, I would have
known about it. So the bottom line is, to my knowledge the Sec-
retary’s decision was not a technical one, at least he didn’t ask for
any information from the program for it, and he must have used
other criteria which again since I wasn’t part of the decision-mak-
ing process I can’t comment on.

Mr. MURPHY. I thank you.

And with that, I yield back.

Mr. SHIMKUS. The gentleman yields back his time. The chair rec-
ognizes the ranking member, Mr. Green from Texas.

Mr. GREEN. Thank you, Mr. Chairman.

I appreciate the patience. I apologize to our witnesses. We actu-
ally had a markup of the full committee downstairs on a bill I was
working on and also I met with the chair on a little pipeline from
Canada legislation that we are working on, but I appreciate it. Ob-
viously energy is really important where I came from, and I appre-
ciate the opportunity a few weeks ago to come out to Yucca Moun-
tain. I have supported it for my whole career in Congress, and it
was good to see on the ground what was happening.

Mr. Kouts, in your testimony you mentioned the potential chal-
lenges with restarting the selection process for a nuclear waste
storage facility. I have concern about that process, as I said with
our earlier panel. You mentioned your disagreement and GAO’s
recommendation or independent commission and Congress should
have final say. Do you also take issue with the Blue Ribbon Com-
mission and their potential recommendations?

Mr. Kours. If you are asking my opinion about the preliminary
recommendations of the Blue Ribbon Commission, I would use
three words. I would say they are predictable. I would say they are
disturbing and I would also say they are amusing, and let me try
to explain why. Predictable in the sense that if you read the Presi-
dent’s Executive Order, it is very clear that the President had
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made up his mind that Yucca Mountain wasn’t an option. He
talked about in his order that the last 25 years has basically been
unworkable—not unworkable, he used some other words—but it
was a very clear charge to the commission about what his views
were. So what came out of it was, Yucca Mountain obviously was
not on the table and they want to restart the whole process, and
that is the real troubling part of it because I don’t think anyone
at the commission really understands what it will be like for this
country to go through another siting process for a repository. It was
a gut-wrenching, very, very difficult time, not only inside the De-
partment of Energy but outside the Department of Energy, and
now as I indicated with the social media that we have and the op-
portunity for disinformation, it will be magnitudes more chal-
lenging than it was back in the 1980s.

And let me just finish with the amusing aspect of the prelimi-
nary recommendations is that it took so long for them to come up
with their predictable, disturbing conclusions.

Mr. GREEN. Mr. Hollis, thank you for being here today, and
again, thank you for your hospitality. We had a brief meeting
there. You mentioned your desire to see Yucca Mountain proceed
if the health and safety of individuals of the areas is protected. You
mentioned resolutions passed by Nye County and other areas. Can
you discuss the resolutions and further explain the position of your
county?

Mr. HoLris. Well, the six resolutions, they are just asking the
DOE, Department of Energy and the Nuclear Regulatory Commis-
sion to finish the process, let us finish the license application, and
that is what we are supporting. We want them to finish their job.
We can’t make evaluation of the safety of Yucca Mountain without
all the evidence, and we are asking for all the evidence, and the
evidence is that the Nuclear Regulatory Commission has to follow
the licensing application. It has to be completed before we will
know. If it is unsafe, I will be the first one to stand up and say
no. But if it safe, I will be the first one to say let us build it.

Mr. GREEN. I typically go with the folks who live in the neighbor-
hood, and you are about as close as folks that live in the neighbor-
hood as you can get.

Mr. White, in your testimony, you discussed the need to develop
at least one interim storage facility, that these potential facilities
could be a net savings to the Federal Government. You suggest one
of nine potential locations where reactors were shut down. Can you
further in detail on this suggestion and how could it help solve or
ease the burden of our nuclear storage dilemma?

Mr. WHITE. Well, there is a couple different aspects to that ques-
tion. One of the things we are really concerned about is the fact
that the program has not performed at all, you know, we have
nothing, and we have nine sites around the country where there
are shutdown reactors and many of those plants, for example, the
Big Rock nuclear plant in Michigan, they have decommissioned
that site as much as they possibly can. What is left on that 750-
acre site is an independent spent fuel storage facility. It is just the
dry casks sitting in a pit, so we cannot return that property to pro-
ductive use, so we think that there could be some lessons learned
if we could consolidate at least the fuel at those nine sites, those
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nine shut-down sites, into one location, and it would achieve a sav-
ings because currently the customers and the utilities that own
those sites are paying those costs continually despite the fact that
they are no longer generating electricity at that site.

Mr. GREEN. You also discussed financing the disposal of nuclear
waste in the nuclear waste fund. If the nuclear waste fund were
not used for the purpose you discussed, what would alternative
means be for financing disposal of nuclear waste? Because we know
part of this came out of our ratepayers, including my area, and
part of it came from just general revenue. Where would we the
other funding?

Mr. WHITE. Well, that is a good question, and I don’t have the
answer to that. We agreed to what I call the deal where the cus-
tomers would pay the cost. The beneficiaries of nuclear generation
would pay the cost of the program. What we are frustrated by is
we have paid and paid and paid and we have nothing to show for
it, and I can argue that the customers paid for the design of the
spent fuel pools at the reactors. We have paid for the reconsolida-
tion when those pools filled because the Federal Government
hadn’t taken the waste. We paid again when that fuel was removed
and put into dry casks. All the while we are paying for a federal
program with nothing to show for it.

Mr. GREEN. I appreciate it. I know my time has run out. Mr.
Chairman, no matter what happens with Yucca Mountain, we still
need a nuclear waste disposal facility, and the President supports
investment in alternative energy, and Secretary Chu actually gave
testimony before our committee that we are unable to meet the
President’s goals if we do not invest in nuclear energy. Part of that
is also finding a place to have a permanent storage, and this means
we need to have it stored safely somewhere, and if not Yucca, then
we don’t want to have Members of Congress 25 years from now like
we are saying OK, where are we going to put this, it is still sitting
on these sites all over the country. So thank you for the hearing.

Mr. SHIMKUS. I thank my colleague, and now I would like to rec-
ognize Congressman Whitfield from Kentucky, who chairs the En-
ergy and Air Subcommittee, so he is very knowledgeable on energy
issues.

Mr. WHITFIELD. Well, I hope I can live up to your expectations,
John.

Mr. SHIMKUS. I hope you can too.

Mr. WHITFIELD. Thank you all for being here. We really appre-
ciate it.

I think it is very difficult myself to come to any conclusion except
that this Administration is ignoring the law because the Nuclear
Waste Policy Act of 1982 did set this up. In 2002, Yucca Mountain
was approved as the site, and for this Administration to pull back
its application for construction, authorization for construction be-
fore any decision has been made, it seems to me is violation of the
law. Would you agree with that, Mr. Kouts?

Mr. Kouts. Let me preface by saying I am an engineer who has
read the act very many times but I tend to agree with the adminis-
trative law judges at the NRC who when they read the act could
not find any basis for the Secretary to withdraw the application in
section 214, which is the same section that tells them to submit it.
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If there was a flaw in the license application, then I think the Sec-
retary could pull it back and fix it and then resubmit it, but just
to withdraw it with prejudice, in other words saying that it is never
g}(l)ing to be submitted again, I certainly don’t see that authority in
the act.

Mr. WHITFIELD. And then obviously the NRC’s construction au-
thorization board agreed with that because they refused to allow
them to withdraw the application, and that was in June of 2010,
and so we have had one year for the commissioners to take this
issue up and make some decision, and I think that anyone who has
heard Chairman Jaczko testify would certainly walk away with the
conclusion that he is simply dragging his feet, because one of the
commissioners whose term is going to be expire maybe the end of
this month and he knows that the appointment of the next commis-
sioner will be voting with him, and yet to do that is violating the
policy act.

So it appears, even a reasonable interpretation is, this is nothing
but politics. And then I heard you answer Mr. Murphy and say you
were the acting director of the Office of Civilian Radioactive Waste
Management. So if the Secretary was going to withdraw this appli-
cation, it would appear that he would come to you for some tech-
nica‘} information and yet you testified he did not do so. Is that cor-
rect?

Mr. Kouts. That is correct, sir. He did not.

Mr. WHITFIELD. And so if he didn’t want technical information in
making a decision to withdraw, what kind of information would he
need to make a decision like that?

Mr. Kouts. Well, if I could just give you my experience with the
program, having been in it for 25 years, and again, I was a career
SES, I was an acting director, and over the years I have been in-
volved in lots of meetings and been told not to attend lots of meet-
ings, and the ones I have been told not to attend are typically those
that are among political appointees where they are going to discuss
political issues. So my assumption was, since I was not involved in
the decision-making process, that those types of discussions were
going on. And we did not have a political for the program. There
was not one appointed. So therefore there was no one from the pro-
gram politically appointed by the President in those meetings but
that is what my assumption was because I wasn’t involved.

Mr. WHITFIELD. Well, I think the logical conclusion is that it was
political. It was done to help Harry Reid. And the American people
are the ones that are going to suffer from this. Over $15 billion has
been invested already. Ratepayers for utilities are paying fees for
this. Taxpayers are now legally liable to pay over $15 billion in
judgments against the Federal Government because they cannot
live up to the responsibilities of the policy act of 1982.

So it seems to me—and then you take the six counties closest to
the repository, as Mr. Hollis has testified, actually support the Nu-
clear Regulatory Commission at least going through the process
and making some final decision and have adopted resolutions basi-
cally to that effect. So I don’t think there is any question that this
is bad news for the American people, it is costly to the American
people, taxpayers, and it is probably a violation of the Nuclear
Waste Policy Act of 1982.
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Mr. SHIMKUS. The gentleman’s time is expired.

Mr. Kouts, I appreciate your testimony. I think the GAO analysis
kind of supports your assertion. Yucca Mountain is the most stud-
ied place on the planet, and I think you were there for most of the
studying.

I just want to remind the second panel that the record will re-
main open for 10 days. This hearing may be followed up by indi-
vidual questions by my colleagues, so if you could then answer
those and get those back to us as expeditiously as possible, we
would appreciate it.

We will continue to move forward on addressing these dis-
concerting events that many of us question the legality of, and look
forward to moving types of legislation that will help enter another
voice of what the vast majority of representatives of this constitu-
tional republic would like to do based on previous agreements and
laws passed.

So we thank you for your testimony and appreciate your time.
Members have 10 days to submit questions for the record. And
with that, this hearing is now adjourned.

[Whereupon, at 5:00 p.m., the subcommittee was adjourned.

[Material submitted for inclusion in the record follows:]
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FRED UPTON, MICHIGAN HENRY A. WAXMAN, CALIFORNIA
CHAIRMAN RANKING MEMBER

ONE HUNDRED TWELFTH CONGRESS

Congress of the United States

ouse of Representatives

COMMITTEE ON ENERGY AND COMMERCE
2125 Ravauan House Oerce Bunoing
Washinaron, DC 20515-6115

Majority (202} 225-2927
Minority {202} 225-3641

June 1, 2011

The Honorable Fred Upton

Chairman

Committee on Energy and Commerce
2125 Rayburn House Office Building
Washington, DC 20515

The Honorable John Shimkus

Chairman

Subcommittee on Environment and the Economy
2125 Rayburn House Office Building
Washington, DC 20515

Dear Chairman Upton and Chairman Shimkus:

We are writing to express concern about the partisan nature of investigative practices
being employed in the Committee’s ongoing inquiry into the licensing process relating to the
Yucca Mountain nuclear waste depository.

On Friday, Democratic Comumnittee staff discovered that your staff had conducted
interviews of at least four employees of the Nuclear Regulatory Commission without notifying
the Democratic members or staff of the Committee. We also learned that an additional
Committee interview was planned over the Memorial Day weekend. Minority staff immediately
asked your staff for information about the interviews that had already occurred and asked to
participate in the witness interview scheduled over the weekend. Your staff did not respond until
Tuesday and has yet to agree to include the minority in future Committee interviews,

Yesterday, Democratic Committee staff contacted three of the witnesses. They told us
that they did not request that Democratic staff be excluded from the interviews. In fact, one said
she would have preferred that Democratic staff be present because she did not view this matter as
partisan and does not understand why two sets of interviews are necessary.

Excluding Democratic staff from Committee interviews of fact witnesses is inappropriate
and inconsistent with Committee precedents. The practice denics nearly half the members of the
Committee equal access to relevant information about the investigation. It wastes taxpayer
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The Honorable Fred Upton
The Honorable John Shimkus
June 1, 2011

Page 2

resources by necessitating duplicative interviews. And it calls into question the basic fairness
and credibility of the Committee’s inquiry.

We recognize that there can be exceptional cases where a bipartisan interview could be
problematic, such as an interview with a whistleblower who insists on confidentiality. But these
circumstances are rare and do not justify the exclusion of Democratic staff from the NRC
interviews.

We urge you to reconsider this practice and invite Democratic participation in future
Committee interviews,

Sincerely, ﬂ
Henry A, Waxman Gene Green
Ranking Member Ranking Member

Subcommittee on Environment
and the Economy
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BLue RiBsBON COMMISSION
ON AMERICA’S NUCLEAR FUTURE

May 27, 2011

The Honorable Fred Upton, Chairman

U.S. House Energy and Commerce Committee
2125 Rayburn House Office Building
Washington, DC 20515

The Honorable John Shimkus, Chairman

U.S. House Energy and Commerce Committee
Subcommittee on Environment and the Economy
2125 Rayburn House Office Building

Washington DC 20515

Dear Representatives Upton and Shimkus,

At the direction of the President, the Secretary of Energy established the Blue Ribbon
Commission on America’s Nuclear Future and charged it with reviewing policies for
managing the back end of the nuclear fuel cycle. We are serving as the Co-Chairmen of
the Commission and have taken note of your recent comments about the Commission’s
work.

Your comments echo those we have heard from several members of Congress and from
people across the country who believe the United States should not abandon the
investment it has made in developing a proposed nuclear waste repository at Yucca
Mountain in Nevada. As we have listened to testimony and public comment, we have
been constantly reminded of the serious lack of trust that exists today in the federal
government’s ability to meet its waste cleanup obligations. The decision to withdraw
the license application for the proposed Yucca Mountain repository has only increased
this deficit of trust. Unfortunately, the longer our country fails to solve the nuclear
waste problem, the greater the trust deficit becomes — with the U.S. government
continuing to fail in its legal and moral obligation to take spent nuclear fuel and defense
high fevel waste while the future of nuclear power as an option for electrical generation
in this country is seriously jeopardized.

In a February 11, 2011 letter to the Commission, the Secretary of Energy states that “itis
time to move beyond the 25 year old stalemate over Yucca Mountain” and “look for a
better solution — one that is not only scientifically sound but that can also achieve a
greater level of public acceptance than would have been possible at Yucca Mountain.
The Secretary’s view has been supported by many witnesses befare our Commission
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who believe Congress acted unfairly when it decided in 1987 to force the repository
project on an unwilling host state.

We can and must do better to resolve this stalemate.

Feelings certainly run deep on both sides of the Yucca Mountain debate. The Secretary
has made it clear that we are not a siting commission. We have been directed not to
recommend specific locations for any component or facility of the U.S. nuclear waste
management system. We will therefore not issue any findings on the merits of Yucca
Mountain or any other site as a repository. Furthermore, we will not defend or oppose
the Administration’s actions regarding Yucca Mountain. What we will do is recommend
a sound waste management approach that can lead to the resolution of the stalemate;
an approach that neither includes nor excludes Yucca Mountain as an option for a
repository and can and should be applied regardless of what site or sites are ultimately
chosen to serve as the permanent disposal facility for America’s spent nuclear fuel and
other high-level nuclear wastes.

What we have endeavored to do is to learn from past efforts — both successful and
unsuccessful — to site nuclear waste disposal facilities and other controversial facilities in
the United States and abroad. While there is no reasonably foreseeable technology that
could eliminate the need for a high-level nuclear waste disposal facility, progress on
mined deep geologic repository programs—particularly in Sweden and Finland, but in
other nations as well —has significantly increased confidence in the ability to identify
acceptable sites and safely isolate long-lived wastes in deep, mined geologic
repositories. Here in the United States, more than ten years of operating experience at
the Waste Isolation Pilot Plant in New Mexico, which is successfully accepting and
disposing of certain radicactive wastes from our nation’s nuclear weapons program,
show that nuclear wastes can be transported safely over long distances and emplaced
securely in a deep, mined repository.

This doesn’t mean the development of new facilities to treat, store and dispose of
nuclear wastes is now or will ever be easy; the existing trust deficit must be overcome
and care must be taken to develop an inclusive, transparent and publicly acceptable
process to identify and investigate suitable sites, engineer a system that is compatible
with the site, construct the facility properly, operate it to very high standards of
performance and, when the time comes, close and monitor the facility to protect the
health and safety of generations to come. But experiences in the United States and
abroad leave no doubt that a repository can be developed if the political will exists to
develop one.

Qur recommendations will build upon nearly thirty years of global experience in nuclear
waste repository development since Congress passed the Nuclear Waste Policy Act in
1982. These recommendations will address the full range of problems that have
hampered our ability to develop a successful waste management solution. We wifl
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release a draft report in late July and we urge the Congress; electric utility ratepayers;
federal, state, tribal and local governments; nuclear waste management professionals;
non-governmental organizations and others in the United States and abroad to review
and comment on our forthcoming report so the Commission might benefit from further
input. We will weigh that input in developing a final report.

Our choice as a nation is clear: we can continue to fight the same battles we've been
fighting for nearly 30 years, or we can step back and chart a new course that answers
the challenge of putting the U.S. high-level nuclear waste management program back on
a path to success.

We would be pleased to meet with you to discuss your views on the Commission’s work.
If you would like to set up a meeting, please contact our Commission Staff Director, John
Kotek at {202) 460-2308 or at john.kotek@blueribboncommission.net.

Sincerely,
7y /0
//;, — —
Tl (DT Seccsery
‘/
Lee H. Hamilton Brent Scowcroft
Co-Chairman Co-Chairman

cc: The Honorable Henry Waxman, Ranking Member,
U.S. House Energy and Commerce Committee

The Honorable Gene Greene, Ranking Member,
U.S. House Energy and Commerce Committee
Subcommittee on Environment and the Economy

The Honorable Steven Chu, Secretary
U.S. Department of Energy

Timothy A. Frazier, Designated Federal Officer
Blue Ribbon Commission on America’s Nuclear Future
U.S. Department of Energy
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SUSAN BRAGER
Chair

LBoard, &}/ %MZZ} Corrmnisdioness

CLARK COUNTY GOVERNMENT CENTER
500 S GRAND CENTRAL PKY

BOX 551604

LAS VEGAS NV §8155-1601

{702} 455-3500  FAX: {702} 363-6041

May 31, 2011

The Honorable John Shimkus

Chairman

Subcommittee on Environment and Economy
United States House of Representatives
Washington, DC 20515

The Honorable Gene Green

Ranking Member

Subcommittee on Environment and Economy
United States House of Representatives
Washington, DC 20515

RE: Clark County’s views on Yucca Mountain
Dear Chairman Shimkus and Ranking Member Green,

Thank you for allowing me to provide Clark County’s perspective, position, and
findings with regard to the proposed repository. Clark County is one of ten
designated Affected Unit of Local Government (AULG) under the Nuclear Waste
Policy Act of 1982, as amended in 1987. As | am sure you are aware, the Act
authorized AULGs to conduct assessments of the economic, social and
environmental impacts of the repository and transportation to it, and to make
comments and recommendations to the Secretary of Energy.

The Clark County Board of County Commissioners has passed numerous formal
resolutions in opposition to the repository since 1985. This opposition is based
on the steadfast opposition of our residents, consistently measuring 70% in
annual surveys. Clark County, at approximately 8,000 square miles in size
{roughly the same size as New Jersey) is a highly developed tourist economy
that depends for its economic well-being upon the willingness of visitors to visit
and recreate in the Las Vegas Valley. Many are not aware that the
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internationally famous “Las Vegas Strip” is actually within Clark County’s
jurisdiction. The billions of dollars in gaming revenues from the Las Vegas Strip
provide the economic engine for the entire state. At 2 million residents, Clark
County encompasses 75% of the state's total population. Clark County already
has a major investment in creating and maintaining a safe environment that will
continue to inspire the trust and confidence of visitors. Any significant
perturbation that makes visitors less willing to visit the region has an immediate
adverse impact on employment in the hotel and restaurant industry and on all
retail establishments that depend on visitor spending. At this moment, Clark
County is suffering much higher job losses and foreclosures than other parts of
the country in the current recession. In fact, residents are so concerned about
additional damage to property values that a recent survey showed 88% concemn
over property values, up from 80% in previous years. Clark County also suffered
billions in lost income from the events of 9/11 when prospective visitors
perceived a risk to their safety. Over 15,000 employees lost their jobs from that
event, which took place nearly 3,000 miles away. It has also been documented
that New York City’s economy recovered faster than Clark County’s in the
months after 9/11. A visitor survey conducted two months after 8/11 revealed that
50% of our tourists would not come back to Las Vegas should an accident
involving high-level radioactive waste occur in the area. Immediately behind the
entire length of the Las Vegas Strip are 1-15 and the Union Pacific Railroad,
which are the two main methods of transport of high-level radioactive waste and
spent nuclear fuel identified in the Yucca Mountain transportation EIS.

While many of the public’s concerns revolve around transportation and related
public safety impacts, the proximity of the repository to Clark County is also a
concern. The proposed repository, while located in Nye County, is only 80 miles
away from Las Vegas. The nearest Clark County town, Indian Springs, is only 45
miles away from the repository site, and is primarily supported by ruraj volunteer
fire and emergency services. Clark County and Nye County share transportation
infrastructure, and our two counties have mutual aid agreements for public safety
support. Further, Nye County does not have the medical facilities needed to
support injury or radiation contamination to workers or the public. Clark County's
University Medical Center possesses the only Level 1 trauma unit and the only
Critical Care Burn Unit in the region. If, for example, a transportation accident
involving a tour bus and a truck which was transporting spent fuel were to collide,
all accident victims would become the responsibility of Clark County for medical
care and coroner services, if needed. Further, a study conducted by the Rand
Corporation in 2007 ranked Las Vegas 9™ in terms of risk from terrorism.

As a world-renowned tourist destination, we are well aware that negative media
associated with any incident involving the transportation, storage or disposal of
nuclear waste would likely deter visitors and cause extensive economic damage
to our business community. The economic losses from reduced tourism to Japan
due to the recent events at the Fukushima nuclear plant are only beginning to be
calculated, and are a caution to our community. It is not surprising that Clark
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County residents have long seen the Yucca Mountain Project as a potential
threat to a normally thriving economy, and the Board of County Commissioners
has concluded that the Yucca Mountain repository poses an unacceptable risk to
the County's economic welfare. Annual community surveys support Clark
County’s impact assessment studies with regard to stigma-related impacts to
tourism and property values. In fact, the Department of Energy’s (DOE) final
Environmental Impact Study on Yucca Mountain acknowledged the potential for
such impacts after DOE was unable to refute our findings.

By contrast, several of the other affected counties, representing approximately 3
percent of Nevada’s population, have long been economically depressed and
have understandably supported projects that hold the prospect of jobs and
incomes for their citizens and revenue for their jurisdictions, including the
proposed Yucca Mountain Project. Although health and safety concerns remain
uppermost, the prospect of economic development has been a continuing factor
in their interest in the repository program.

Clark County has primarily devoted the resources provided by Congress under
the Nuclear Waste Policy Acts of 1882 and 1987 to monitor the siting process,
identify potential impacts, comment on siting activities, and conduct public
outreach. County acceptance of its oversight responsibility has helped assure
our citizens that impacts were being identified and would be brought forward as
concerns at appropriate times throughout the process. Our residents have relied
on us to communicate concerns regarding the technical, scientific and
environmental aspects of the Yucca Mountain program. Our residents also
supported us in using oversight funds to bring forward focused, relevant
contentions into the licensing proceeding. The NRC's Construction Authorization
Board judge panel accepted 14 out of our 16 contentions, which focused on
compliance with NEPA, public health and safety, and long-term repository
performance.

in our more than 25 year experience, we have also encountered problems with
the continually “moving target” of regulations, requirements, standards, and
policies that seemed to evolve in a “shrink to fit” fashion whenever the DOE was
unable to meet whatever standard was being applied. This approach, where the
DOE appeared to employ a “Decide/Announce/Defend” approach to managing
the program, has led to trust and credibility problems which made it difficult to
manage from an oversight perspective.

The Blue Ribbon Commission on America’s Nuclear Future has given much
attention to the non-technical challenges of siting a repository, and particularly to
the difficulties of operating in an environment where trust and confidence are
lacking. The overwhelming evidence provided in testimony before the
Commission has revealed that the Department of Energy has failed to inspire
confidence and has forfeited the trust of Nevadans. This finding has led to the
recommendation that an independent federal corporation should be entrusied
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with the responsibility for implementing future nuclear waste storage and disposal
programs. We support this approach, no matter where a repository is ultimately
located. We, as an oversight agency, and the residents we have represent, have
little confidence that the DOE has the capacity to deliver a repository program
that promotes public confidence, addresses community-level issues such as
public health and safety and security, and instills a long-term safety culture in the
operation of such a facility.

Should you require additional information or supporting documents, we would be
happy to provide them at your request.

Sincerely,

Lo P%/vwxm

Susan Brager

Chairman

Board of County Commissioners
Clark County, Nevada

cc: The Honorable Fred Upton
Chairman
Energy and Commerce Committee
The Honorable Henry A. Waxman
Ranking Member
Energy and Commerce Committee
Nevada Congressional Delegation
Board of County Commissioners

irene Navis, Program Manager
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NYE COUNTY RESOLUTION NO. 2011-21

A RESOLUTION OF THE NYE COUNTY BOARD OF COMMISSIONERS RESOLUTION
SUPPORTING COMPLETION OF THE NUCLEAR REGULATORY COMMISSION’S REVIEW OF
THE YUCCA MOUNTAIN LICENSE APPLICATION

WHEREAS, the Nuclear Waste Policy Act of 1982, as amended, (“Act”) selected Yucca
Mountain, located in Nye County as the only site to be characterized as the nation’s first high-level
radioactive waste repository; and

WHEREAS, Congress in July 2002, in accordance with provisions of the
Act, as amended, overrode Nevada's notice of disapproval; and

WHEREAS, Yucca Mountain was designated to be the site for development of a permanent
reposimry for United States spent nuclear fuel and defense high level radioactive waste; and

WHEREAS, the U.8. Department of Energy ("USDOE”), in accordance with the Act, submitted
a License Application (L.A) to the Nuclear Regulatory Commission (NRC); and

WHEREAS, that LA, in accordance with NRC regulations, was accepted for review by the NRC;)
and

WHEREAS, the USDOE has since requested withdrawal of its submission of the LA “with
prejudice”; and

WHEREAS, the request for withdrawal has been denied by the Atomic Safety and Licensing
Board (ASLB) and challenged in Federal Court; and

WHEREAS, the Commiissioners of the NRC have not issued a final ruling on their review of the
ASLB decision that USDOE does not have the legal authority to withdraw the Yucca Mountain license
application; and

WHEREAS, the nation needs to move forward on the established NWPA strategy that provides
for the permanent storage of spent nuclear fuel and high level waste; and,

WHEREAS, the Nye County Board of Commissioners (Board) recognizes that further delays in
the development of a permanent geologic repository will result in significant public expenditures and

potentially jeopardizes the future expansion of nuclear power production and energy independence; and

Resolution 2011-21 ing C: ion of the Yucca M in License Application.doc; -1
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WHEREAS, the Board is convinced that until such time as the NRC completes its review of the

LA, Nye County, the State of Nevada and the nation will be denied a scientific and technical

determination of the potential of the Yucca Mountain repository to be built and operated safely and

successfully; and

WHEREAS, Nye County adopted Resolutions 2002-7, 2002-22 and 200425 defining the

County’s involvement as the site county for the nation’s geologic repository for spent nuclear fuel and

defense high level waste,

NOW THEREFORE, it hereby is resolved as follows:

i The Yucca Mountain licensing proceedings should be restarted and the NRC should

complete a thorough and detailed review of the License Application; and

2. If upon completion of the license application review by the NRC staff and the licensing

proceeding before the ASLB, the conclusion is that the Yucca Mountain repository can

be constructed and operated safety, Nye County reaffirms our prior resolutions and

supports such construction and operation consistent with these prior resolutions ; and

APPROVED this 15% day of March, 2011,

NYE COUNTY BOARD OF ATTEST:
COUNTY COMMISSIONERS:
NN 11
Gary Hollis/ Cfairman Sandra “Sam” L. Merlino, Nye County Clerk
And Ex-Officio Clerk of the Board
/11
i

Resolution 2011-21 ing C ion of the Yucca M

in License Application.docx

)
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RESOLUTION NO. 06-11

CHURCHILL COUNTY BOARD OF COMMISSIONERS
COUNTY OF CHURCHILL, STATE OF NEVADA

RESOLUTION SUPPORTING COMPLETION OF THE NUCLEAR REGULATORY
COMMISSION’S REVIEW OF THE YUCCA MOUNTAIN LICENSE APPICATION

WHEREAS, the Nuclear Waste Policy Act of 1982, as amended, (“Act”) selected Yucca
Mountain, located in Nye County, Nevada as the only site to be characterized as the nation’s first high-
level radioactive waste repository; and

WHEREAS, Congress in July 2002, in accordance with provisions of the Act, as amended, over-
rode Nevada’s notice of disapproval; and

WHEREAS, Yucca Mountain was designated to be the site for development of 2 permanent
repository for United States spent nuclear fuel and high level radioactive waste; and

WHEREAS, the U.S. Department of Energy (“USDOE), in accordance with the Act, submitted
a License Application (LA) to the Nuclear Regulatory Commission (NRC); and

WHEREAS, that LA, in accordance with NRC regulations, was accepted for review by the NRC;
and

WHEREAS, the USDOE has since requested withdrawal of its submission of the LA “with

prejudice™; and
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WHEREAS, the request for withdrawal has been denied by the Atomic Safety and Licensing
Board (ASLB) and challenged in Federal Court; and

WHEREAS, the Commissioners of the NRC héve so far failed to review the ASLB decision that
USDOE does not have the legal authority to withdraw the Yucca Mountain license application; and

WHEREAS, the Chairman of the NRC unilaterally directed the NRC staff to terminate review of
the LA without ruling on the ASLB decision; and

WHEREAS, with NRC’s failure to act in a timely manner with respect to the ASLB decision, the
Federal Court of Appeals for the D.C. Circuit will schedule and hear challenges to USDOE's authority to
terminate work on Yucca Mountain and withdraw the Yucca Mountain LA; and,

WHEREAS, the nation needs to move forward on the established strategy to provide permanent
storage of spent nuclear fuel and high level waste; and,

WHEREAS, the Churchill County Board of Commissioners {Board) recognizes that further
delays in the development of a permanent geologic repository will result in significant public
expenditures and potentially jeopardizes the future expansion of nuclear power production and energy
independence; and

WHEREAS, the Board is convinced that until such time as the NRC completes its review of the
LA, Churchill County, the State of Nevada and the nation will be denied a scientific and technical
determination of the potential of the Yucca Mountain repository to be built and operated safely and
successfully; and

WHEREAS, we are a nation governed with respect for laws we impeose on ourselves,

NOW THEREFORE, it hereby is resolved as follows:

1. That absent changes to the Nuclear Waste Policy Act, as amended, NRC should complete
1
7
i

i
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2 thorough and detailed review of the Yucca Mountain License Application.

APPROVED this 20th day of April, 2011.

BOARD OF COUNTY COMMISSIONERS
COUNTY OF CHURCHILL, STATE OF NEVADA

o

S '7 7 >
By: st 7

Norm Frey-€Hirman

ATTEST:
By: o
Kelly G. Helton} Churdhill County Clerk
And Ex~Officig LClerk of the Board
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Churchill County
Agenda Report

Agenda Item: Appointment Time: I : 35

Date Submitted: April 7,2011 Agenda Date Requested: April 20, 2011
Time Requested: 5 minutes

To: Board of Churchill County Commissioners
From: Rex Massey
Subject Title: Resolution 06-11 Supperting Completion of Yucca Mountain License Review

Type of Action Requested: (check one)

{ ) Resolution ( ) Ordinance

(_X ) Formal Action/Motion [ ) Other — Informational Only
Does this action require a Business Impact Statement? Yes( ) No(X )

Recommended Board Action: Approve Resolution 06-11 Supporting Completion of the Nuclear Regulatory
Commission’s Review of the Yucca Mountain License Application.

Discussion: Churchill County is a party to the licensing proceedings for Yucca Mountain. The Obama
Administration is attempting to terminate the project without changing the Nuclear Waste Policy Amendments
Act. The Atomic Safety and Licensing Board has already ruled that DOE’s petition to withdraw the Yucca
Mountain license application is not allowed by Law. As a result, the licensing proceedings and the Yucca
Mountain project are at a political stalemate with the outcome being uncertain. Long delays in the licensing
process could diminish the ability of parties to achieve a full review of the license particularly with respect to
contentions which directly affect Churchill County and other parties. Completion of the license application
review will ensure that all parties have a full, fair and complete review., Congress and the President can then
select the best course of action in terms of developing a repository.

Fiscal Impact: None
Explanation of Impact: NA

Funding Source: NA

Prepared By: Rex Massey P Date: March 26, 2011
T .
Reviewed By: & =7 ™ Date:__ ¢ AK
Brad Goetsch, Cpurchill County Manager

s Yo
LYy — Date: é//z/ﬁ/

Craj I\/{I)‘y‘gay. Ghurcjiill County,Civil Deputy Attorney!

//fjj&/ - %MX Date: gl/;/ﬁ;/i,?

Aldn¥alt, Oﬁg;&iﬁ(ﬁ?(mty Comptroiler

The submission of this agenda report by county officials is not intended, necessarily, to reflect agreement as to a particular course of
action to be taken by the board; rather, the submission hereof is intended, merely, to signify completion of all appropriate review
pracesses in readiness of the matter for consideration and action by the board.
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Board Action Taken:
Motion: Approved 1

Carl Erquiaga Aye/Nay
2) Pete Olsen X

limeln Ml&m —

(Vote Recorded By)/

The submission of this agenda report by county officials is not intended, ily, to reflect agr as to a particular course of
action to be taken by the board; rather, the submission hereof is intended,

merely, to signify completion of all appropriate review
processes in readiness of the matter for consideration and action by the board.
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Churchill County
Agenda Report
Agenda Item: Appointment Time: Q ) 55
Date Submitted: April 7, 2011 Agenda Date Requested: April 7, 2011
Time Requested: S minutes

To: Board of Churchill County Commissioners
From: Rex Massey
Subject Title: Resolution 06-11 Supporting Completion of Yucca Mountain License Review

Type of Action Requested: (check one)

( ) Resolution ( ) Ordinance

(_X_) Formal Action/Motion ( } Other — Informational Only
Does this action require a Business Impact Statement? Yes( ) No(X )

Recommended Board Action: Approve Resolution 06-11 Supporting Completion of the Nuclear Regulatory
Commission’s Review of the Yucca Mountain License Application.

Discussion: Churchill County is a party to the licensing proceedings for Yucca Mountain. The Obama
Administration is attempting to terminate the project without changing the Nu * ir Waste Policy Amendments
Act. The Atomic Safety and Licensing Board has already ruled that DOE’s peuuon to withdraw the Yucca
Mountain license application is not allowed by Law. As a result, the licensing proceedings and the Yucca
Mountain project are at 2 political stalemate with the outcome being uncertain. Long delays in the licensing
process could diminish the ability of parties to achieve a full review of the license particularly with respect to
contentions which directly affect Churchill County and other parties. Completion of the license application
review will ensure that all parties have a full, fair and complete review. Congress and the President can then
select the best course of action in terms of developing a repository.

Fiscal Impact: None

Explanation of Impact: NA

Funding Source: NA

Prepared By: Rex Massey Date: March 26, 2011

Reviewed By: Date:
Brad Goets;:ﬁ, Churchill County Manager
2o e

Date:

Craig Mingay, Chur

The submission of this agenda report by county officials is not intended, ily, to reflect ag as to a particular course of
action to be taken by the board; rather, the submission hereof is intended, merely, to signify completion of all appropriate review
processes in readiness of the matter for consideration and action by the board.
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Board Action Taken:
Motion: 1) Aye/Nay
2)
(Vote Recorded By)
The submission of this agenda report by county officials is not intended, ily, to reflect agr as to a particular course of

action to be taken by the board; rather, the submission bereof is intended, merely, to signify completion of all appropriate review
processes in readiness of the matter for consideration and action by the board.
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ESMERALDA COUNTY RESOLUTIONNO. [/ =3 ~ ©F

A RESOLUTION OF THE ESMERALDA COUNTY BOARD OF COMMSSIONERS SUPPORTING
COMPLETION OF THE NUCLEAR REGULATORY COMMISSION’S REVIEW OF THE YUCCA
MOUNTAIN LICENSE APPLICATION

WHEREAS, the Nuciear Waste Policy Act (“NWPA”) of 1982, as amended, {(*Act”)
selected Yucca Mountain, located in Nye County, Nevada as the only site to be characterized
as the natlon’s first high-level radioactive waste repository; and

WHEREAS, Congress in July 2002, in accordance with provisions of the Act, overrode,
the State of Nevada’s notice of disapproval; and

WHEREAS, Yucca Mountain was designated to be the site for development of a
permanent repository for United States spent nuclear fuel and defense high level radioactive
waste; and

WHEREAS, the U. S. Department of Energy (“USDOE”), in accordance with the Act,
submitted a License Application {“LA”) to the Nuclear Regulatory Commission (“NRC”}; and

WHEREAS, that LA, in accordance with NRC regulations was accepted for review by the
NRC; and

WHEREAS, the USDOE has since requested withdrawal of its submission of the LA
“with prejudice”; and

WHEREAS, the request for withdrawal has been denied by the Atomic Safety and
Licensing Board (“ASLB"} and challenged in Federal Court; and

WHEREAS, THE Commissioners of the NRC have not issued a ruling on their review of
the ASLB decision that USDOE does not have the legal authority to withdraw the Yucca
Mountain License Application; and

WHEREAS, the nation needs to move forward on the established strategy that
provides for the permanent storage of spent nuclear fuel and high level waste; and

WHEREAS, the Esmeralda County Board of Commissioners (“Board”) recognizes that
further delays in the development of a permanent geologic repository will result in significant
public expenditures, the incurring of great liability, and potentially jeopardizes the future
expansion of nuclear power production and U.$. energy independence; and
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WHEREAS, the Board is convinced that until such time as the NRC completes its review
of the LA, Esmeralda County, the State if Nevada and the nation will be denied a scientific and
technical determination of the potential of the Yucca Mountain repository to be built and
operated safely and successfully; and

NOW THEREFORE, it hereby is resolved as follows:

1. The Yucca Mountain licensing proceedings should continue and the NRC should
complete a thorough and detailed review of the License Application,

APPROVED, PASSED AND ADOPTED by the Esmeralda County Board of Commissioners this 5'
day of April, 2011

ESMERALDA COUNTY BOARD OF
COUNTY COMMISSIONERS:

Nancyza/oland, Chair

Draic LA

Dominic Pappalardo, Vice Chair

Wiltiam Kirby, Board M

ATT

ﬁPPROV&D AS TO FORM:

ta’Cinda Elgan, Esmerajfla County Arthur WeHrmeister
Clerk of the Board District Attorney

"
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Resolution No. 2011-5

LANDER COUNTY BOARD OF COMMISSIONERS

BOARD OF COUNTY COMMISSIONERS
COUNTY OF LANDER. STATE OF NEVADA

RESOLUTION SUPPORTING COMPLETION OF THE NUCLEAR RECULATORY
COMMISSION’S REVIEW OF THE YUCCA MOUNTAIN LICENSE APPICATION

WHEREAS, the Nuclear Waste Policy Act of 1982, as amended, (“Act”) selectad Yucea
Mountain, located in Nye County as the only site to be characterized as the nation’s first bigh-
level radioactive waste repository; and

WHEREAS, Congress in July 2002, in accordance with provisions of the
Act, as smended, over-rode Nevada's notice of disapproval; and

WHEREAS, Yucca Mountain was designated to be the site for develapment of 2

permanent tepository for Linited States spent nuclear fuel and high level radioactive waste; and

WHEREAS, the U.S. Departiaent of Energy (“USDOE™), in accordance with the Act,
snbmitted a License Application (LA) to the Nuclear Regulatory Commission (NRC), and

WHEREAS, hat LA, in accordance with NRC regulations, was accepted for review by
the NRC; and

WHEREAS, the USDOE has since requested withdrawal of its submission of the LA
“with prejudios”; and

WHEREAS, the request for withdrawal hag been denied by the Atomic Safety and
Licensing Board (ASLR) and challenged in Federal Court; and

WHEREAS, the Commissioners of the NRC have so far failed to review the ASLB
declsion that USDOE does not have the legal anthority to withdraw the Yueca Mountain license

application; and
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WHEREAS, the Chairman of the NRC nilaterally directed the NRC staff to terminate
_veview of the LA without ruling on the ASLB decision; and
WHEREAS, with NRC”s failure to get in 4 timely manner with respect to the ASLB
decision, the Federal Coust of Appeals Tor the D.C. Cirouit will schedule and hear challenges to
USDOE’s authority to terminate work on Yuoca Mountain and withdraw the Yugca Mountain
LA; and.
WHEREAS, the nation neads to move forward on the established strategy to provide

permanent storage of spent nuglesr fuel and high level waste; and,

Whereas, the Lander County Board of Commissioners (Board) recognizes that further
delays in the developiment of 4 permanent geologic repository will result in significant public
expenditures and potentially jeopardizes the future expansion of nuclear power production and

energy independence; and

WHEREAS, the Board is convinced that until such 1ime as the NRC complotes its
review of the LA, Lander County, the State of Nevada and the nation will be denied a scientific
and fechnical determination of the potential of the Yucca Mountain repository to be built and

operated safely and successfully;.and

WHERFAS we are a nation governed with respect for laws we impose on ourselves,

NOW THEREFORKE, it hereby {5 resolved as follows:

1. That absent changes to the Nuclear Waste Policy Act, as amended, NRC should
complete a thorough and detalled review of the Yucsa Mountain License

Applisation.
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APPROVED this 24 day of March, 2011

BOARD OF COUNTY COMMISSIONERS
COUNTY OF LANDER, STATE OF NEVADA

ATTEST:

By: { ARV [0
“Sadie Sullivan, Lander County Clerk
And Ex-Officio Clerk of the Board
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- Pahrump Office

Board of County Commissioners 2100 E Walt Willios Drive
Nye County Pahrump, NV 89048

Pahrump, Nevada Phone (775) 7517075

Fax (775) 751-7093

June 28, 2011

The Honorable John Shimkus

Subcommittee on Environment and the Economy
2125 Rayburn House Office Building
Washington, DC 20515-6115

Subject: Questions for the Record, regarding Subcommittee on Environment and the
Economy Hearing of Wednesday, June 1, 2011 titled “The Department of
Energy’s Role in Managing Civilian Radioactive Waste”

Dear Congressman Shimkus:

It was my distinct pleasure to appear before you at the above referenced subcommittee

hearing. I appreciate the work you are doing and appreciate having had the opportunity to

present testimony on behalf of Nye County and the other rural Nevada Counties that

support completion of the license application process for Yucca Mountain.

The attachment is my response to your additional Questions for the Record.

Thank you for your time and consideration.

e

Gary Hollis, Chairman
Nye County Board of County Commissioners

GH/ep
Enclosure: Subject QFR
ec: Nye County BOCC

Nye County Manager
Nye County NWRPO (Darrell Lacy)

11-0183GH.doc Nye County is an Equal Opportunity Employer and Provider
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Answers of The Honorable Gary Hollis to Questions Posed by the Honorable John Shimkus

Subcommittee on Environment and the Economy
“The Department of Energy’s Role in Managing Civilian Radioactive Waste”
Wednesday, June 1, 2011
Questions for the Record

The Honorable John Shimkus

1. What steps has Nye County taken to assess and monitor the safety questions and issues
generated by the Yucca Mountain project?

Answer: The Honorable Charles Gary Hollis

The Nye County Board of County Commissioners established a Nuclear Waste Repository
Project Office to protect the interests of Nye County citizens regarding the Yucca Mountain
Project. One of the ways this was accomplished was through the County’s Independent
Scientific Investigations Program (ISIP). Funding for the ISIP was provided through
cooperative agreements with DOE and oversight funding under Section 116 of the Nuclear
Waste Policy Act (NWPA). NWPA Sec. 116 states that “the Secretary [of Energy] shall
make grants to the state of Nevada and any affected unit of local government for purposes of
enabling such State or affected unit of local government . . . to engage in monitoring, testing,
or evaluation activities with respect to site characterization programs with regard to such
site.”

The first Nye County borehole was drilled at Yucca Mountain in December 1995, Nye
County boreholes were used to look at the unsaturated zone for gas sampling, and the
saturated zone for ground water pressure and temperature monitoring. Nye County installed
instruments to measure temperature, pressure, humidity and wind speed within the
Exploratory Studies Facility tunnel and the Enhanced Characterization of the Repository
Block drift. These measurements were used to characterize the air being used to ventilate
the tunnel which could potentially impact the performance of the repository, as well as to
evaluate worker safety.

Nye County’s flagship science program is the Early Warning Drilling Program (EWDP).
Under EWDP, funded under a cooperative agreement by the DOE, 40 boreholes and wells
were drilled (over 45,000 feet total) and completed south of Yucca Mountain. These
boreholes and wells were used for data collection to characterize and evaluate hydrogeology
south of Yucca Mountain and are intended to serve as a future monitoring system. The
EWDP addressed the origin of spring deposits, the geology and hydraulic properties of
voleanic rocks and valley-fill sediments, ground water recharge, and ground water flow

Page 1 0f3
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patterns. Other investigations included aquifer testing to determine aquifer storativities and
transmissivities; tracer testing to determine groundwater flow and transport characteristics; a
water level measurement program; and a surface runoff sampler network. The combined
results of these tests provided a detailed understanding of groundwater flow down gradient
(south) of Yucca Mountain, which was not previously well defined by DOE investigations.
Other tests included water chemistry for Safe Drinking Water Act analyses, and surface
geophysics to learn more about the geology between existing wells. All activities were
conducted under an NRC approved Quality Assurance Program, which allowed the
Department of Energy to incorporate the results of Nye County’s scientific investigations
into their license application and environmental impact statement.

In addition to the ISIP and EWDP, Nye County’s scientific and technical subject matter
experts reviewed all aspects of DOE’s work. They concluded that, based on Department of
Energy and Nye County information, Yucca Mountain could be constructed and operated
safely,

The results of Nye County’s science investigations are published in a number of reports that

are included in DOE’s license support network. Nye County’s data and reports are available
on the Nye County website: www.nyecounty.com.

The Honorable John Shimkus

a. What if any, conclusions has Nye made concerning the various scientific,
engineering, and safety issues raised by DOE’s plans for the project?

Answer: The Honorable Charles Gary Hellis

With the knowledge and understanding gained through our ISIP and EWDP as well as our
subject matter experts review of the materials, we have concluded that with regard to licensing;
“Provided that the concerns raised by Nye County in its contentions [filed today] are addressed
and satisfied by NRC's inclusion of appropriate conditions on construction authorization, Nye
County believes that the repository will be constructed and operated in a manner which
adequately protects the residents of Nye County and the public from radiological releases and
exposures.”

Page 2 of 3
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The Honorable John Shimkus

2. What would you want the Committee to understand about DOE engagement with the
" communities during development of Yucca? ‘

Answer: The Honorable Charles Gary Hollis

Until the current administration made its unilateral decision to stop the Yucca Mountain
Project, DOE and Nye County were constructively engaged in all matters associated with the
project. The most important thing the Committee needs to understand about DOE
engagement with Nye County and other communities in the vicinity of Yucca Mountain is
the absolute necessity to involve these communities in the process as plans for the
construction and operation of the repository are developed and implemented. The NWPA
provides for oversight, involvement in the licensing process and a funding mechanism for
affected units of local government, this needs to continue. The only way local government
can afford to participate is if we receive funding in the annual appropriations process. Each
and every aspect of the repository program and its supporting infrastructure including
transportation should be based on “best business practices” to the extent practicable. In
general we would expect the people who work at Yucca Mountain to live in Nye County and
the businesses and industry necessary to support the repository program to be located in
proximity to the repository. Construction and operation of the repository and rail and roads
to support transportation should be leveraged to maximize local and regional economic
development.

a. Was Nye always supportive of the process? If not, what changed?

Answer: The Honorable Charles Gary Hollis

Until DOE made its unilateral decision to abandon the requirements of the Nuclear Waste
Policy Act and halt the Yucca Mountain Project, Nye County always supported the siting
and licensing process because Congress defined it in Federal law. Nye County
maintained a neutral posture until the site was officially designated in July of 2002. Once
designated, Nye County viewed and continues to view Yucca Mountain in the context
that it is the “law of the land.” At that point Nye County could no longer remain neutral
and is now resolved to be “actively and constructively engaged” with DOE. We are
resolved to protect the health, safety and economic well being of our citizens and
environment, maintain oversight of the program to ensure the repository operates safely
and securely, and that economic development opportunities are maximized to the extent
practicable.

Page3of3
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STATE OF MICHIGAN
RICK SNYDER DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS STEVEN H. HILFINGER
GOVERNOR PUBLIC SERVICE COMMISSION DIRECTOR
MONICA MARTINEZ ~ ORJAKORN. SIOGU  GREG R. WHITE
COMMISSIONER CHAIRMAN COMMISSIONER

June 17, 2011

The Honorable John Shimkus
Committee on Energy and Commerce,
The Sub-Committee on Environment and Economy

Dear Chairman Shimkus:

Thank you for providing me the opportunity to testify before the House of
Representatives Committee on Energy and Commerce, Subcommittee on the
Environment and Economy hearing which was held on June 1, 2011, on behalf of the
electricity ratepayers of this country, the Michigan Public Service Commission, and the
National Association of Regulatory Utility Commissioners. | further want fo thank you
and Energy and Commerce Commitiee Chairman Mr. Fred Upton for the leadership you
have provided on this matter.

Attached are my responses to the additional questions from the testimony | gave at the
hearing.

If you have any questions, please do not hesitate to contact me by telephone at

(517) 241-6185 or by e-mail at WhiteG3@michigan.gov.

Respectfully,

/@«7@@\ S

Greg White
Commissioner

Cc: Honorable Fred Upton
Mr. Todd Harrison
Mr. David McCarthy
Ms. Carly McWilliams
Ms. Katie Novaria
Mr. Peter Spencer

LARA is an equal opportunity employer

Auxiliary aids, services and other {ations are avail upon request to individuats with disabilities.

6545 MERCANTILE WAY « P.O. BOX 30221 » LANSING, MICHIGAN 48809
www.michigan.goviiara « (517) 241-6180
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Follow-Up Questions for Commissioner Greg R. White,
Regarding His Testimony On Behalf Of NARUC before Congress
Subject: The Spent Nuclear Fuel Issue
Hearing Date: June 1, 2011

1. How much money has been paid by Michigan consumers into the Nuclear
Waste Fund? So far, have they gotten anything in return?

The Michigan Public Service Commission (MPSC) estimates Michigan's
electricity consumers have paid in excess of $760 million dollars into the
U.S. Nuclear Waste Fund. With the withdrawal of the Yucca Mountain license
application by U.S. Department of Energy (DOE), it is my view that Michigan's
electricity consumers have received nothing in return for the money paid into the
fund.

2. Do you agree with the Nuclear Regulatory Commission’s (NRC), Atomic
Safety and Licensing Board (ASLB) that DOE does not have the authority to
withdraw the license application for Yucca Mountain, largely because the
Nuclear Waste Policy Act requires it to be filed with NRC?

The National Association of Regulatory Utility Commissioners (NARUC) joined as
an intervener with Aiken County, South Carolina, the State of Washington and
several individuals in suit against the U.S. DOE in the U.S. Court of Appeals for the
District of Columbia Circuit on that very point. The MPSC supports that action, and
as such, takes the position that the U.S. DOE does not have the authority to
withdraw the Yucca Mountain license application from the NRC.
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RE: Commissioner Greg White’s Answers to Follow Up Questions
June 17, 2011
Page 2 of 3

3. As a Michigan utility rate regulator and before that as Commission
professional staff, have you followed the annual fee adequacy reviews by
DOE? Do you believe the DOE’s apparent position to continue requiring
consumers to pay into the fund when the Department requests no
appropriations to use the fund for its intended purpose is justified? Do you
think it’s legal?

| have, in fact, followed the DOE'’s fee adequacy reviews over the years. With
the Administration’'s expressed intent to terminate the development of Yucca
Mountain for a repository, DOE has no alternative disposal plan. Therefore it does
not know what it would cost and consequently it cannot assess the adequacy of the
fee. For the previous FY 2011 DOE budget as well as the current request FY 2012
no appropriations were requested from the Nuclear Waste Fund, yet DOE rejected
the proposal by NARUC to suspend the fee payments citing an earlier Office of
Management and Budget (OMB) pronouncement that “all fees are essential.” The
DOE position appears to be more a matter of fiscal policy that is not supported by
the fee adequacy assessment review that DOE has used previously. Therefore, the
DOE has not justified its position to continue requiring consumers to pay into the
fund.

4. You say in your testimony that “the collection of fees from ratepayers, via
the utilities for payment into the Nuclear Waste Fund, is the only
component of this program that has ever worked as intended.” But do you
think it was Congress’s intention that the fees be collected from our
consumers and the Administration recommends to Congress that they not
be spent for their intended purpose?

The Blue Ribbon Commission (BRC) on America’s Nuclear Future has produced
some draft reports that address the erosion from the intent that the Nuclear Waste
Fund serve as a trust fund for the exclusive use on disposal-related activities, but
has become dysfunctional by having no correlation between fees collected and
appropriations each year. Committee Ranking Member Dingell has referenced this
as the systematic diversion of the surplus fee revenue. It is also my view that such
diversion is not at all the way Congress had intended for the Nuclear Waste Fund to
work.
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june 17, 2011
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5. Commissioner White we understand your desire to see justice done and
public safety served by moving spent fuel away from reactors and the
population around them and to get the U.S. government to accept
possession and stewardship as the law requires. But do you think we will
select, characterize, and develop an interim spent storage facility away
from the reactors and away from Yucca Mountain any faster than we could
be using Yucca as current law provides?

It is hard to tell what further delay the pause in the Yucca license review would
have if the decision were made to resume with repository development at Yucca.
| believe Mr. Christopher A. Kouts addressed a time estimate to reconvene the
review. The last “best achievable” schedule that DOE published under the prior
Administration would have had the first deposits of waste made to a repository in the
2020 timeframe. DOE once did a study that showed a possible interim storage
facility might be ready in seven years. The BRC draft recommendations include
developing one or more central interim storage facilities, seemingly because the
Commission has been told Yucca Mountain is not an option and they believe
successfully finding a new site will take patience and flexibility to gain public
acceptance.
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COMMITTEE ON ENERGY AND COMMERCE
SUBCOMMITTEE ON ENVIRONMENT AND THE ECONOMY
JUNE 1, 2011 HEARING QUESTIONS FOR THE RECORD

QUESTIONS FROM CHAIRMAN SHIMKUS

Chairman Shimkus. Q1. Are the steps taken by the Administration a step forward to
solving the nuclear waste problem or a step backward? Please explain why in your
response.

Mr. Kouts. Al. Ifthe Administration’s actions stand, it will have essentially obliterated the
existing policy construct that has existed since 1982. As such, the Administration’s steps, if
sustained, will have moved the Nation back nearly 30 years.

Chairman Shimkus. Q2. You suggest GAO’s estimate of decades delay from this
termination is “notional”; what is your best estimate of how long the delay might be?

Mr. Kouts. A2. There are many variables to be considered in providing such an estimate: the
timeframe for new authorizing legislation; the timeframe for a new regulatory framework; the
timeframes for site screening, site characterization, site approval and eventual site licensing and
construction; the success of legal challenges to all the above; the availability of funding; the
potential for political intervention at any point along the way; the impact of social media on the
credibility of the overall effort; how capable or inept the implementing organization will be over
the entire timeframe; and the National commitment to follow through with a policy over many
years. As a baseline, Yucca Mountain, assuming it was not terminated and was adequately
funded, could have been operational approximately 40 years from the original Nuclear Waste
Policy Act of 1982. Unless a National crisis requires more immediate action, given all the
above mentioned variables and additional ones that perhaps cannot be foreseen today, if the
Administration’s termination of the Yucca Mountain Project is allowed to stand and the entire
process is to begin anew, it my belief that the earliest a U.S. repository could begin operations
would be substantially beyond the 40 years that Yucca Mountain would have taken, if at all.

Chairman Shimkus. Q3. DOE testimony seems to support the so-called “consensual”
siting of nuclear waste facilities should be pursued. This concept is being explored by the
blue ribben commission and seems to have worked in Europe in certain instances. Do you
believe consensual siting can be successful in the United States? Please explain why?

Mr. Kouts. A3. The European experience is not really relevant to the U.S., since the political
structures in Europe are so different from ours. Siting is the most difficult challenge in this area.
The U.S. experience has shown that local community support is achievable, however, once the
political structure of the State is engaged, strong opposition is encountered, just as in the case of
Nevada. As I indicated in my testimony, in my discussions over the years with the Directors of
repository programs abroad, they have consistently expressed their concerns that, due to the very
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long timeframes repository programs take to develop, any political consensus at the beginning
can evaporate with one election, just as it has in the U.S. with Yucca Mountain. Accordingly, it
is my belief that any consensual initial agreement will become adversarial over the many years it
will take a repository project to develop. To support that contention, it should be noted that the
State of Nevada passed Assembly Joint Resolution No. 15 on February 26, 1975, supporting the
siting of a geologic repository on the Nevada Test Site under certain conditions. The State of
Nevada is the only state to have ever passed such a resolution.

Chairman Shimkus. Q4. Some believe we should pursue interim storage facilities instead
of repositories. Won’t the siting be relatively easier than siting a repository? Please
explain why?

Mr. Kouts. A4. The challenge in siting interim storage facilities is the issue of meaningful
progress on the repository, to assure that the interim storage facility will not become a de facto
repository. Without a near term repository in development, the fear of the permanent nature of
the interim storage facility will effectively kill any interim storage project. Inmy view, the
Administration’s termination of Yucca Mountain effectively eliminated the possibility of siting
an interim storage facility until a repository is well under development.

Chairman Shimkus. Q5. Based on your experience with development of a repository for
high-level waste and spent nuclear fuel, if there is one piece of advice you could give the
Committee on how to address this difficult area, what would that be?

Mr. Kouts. AS. Inmy experience, I found there is no silver bullet to address this issue. At the
end of the day, implementing a National policy in this area requires steady, consistent, national
leadership over many, many years. Given the substantial investment this Nation has made in the
Yucca Mountain site and in the policy that has been supported by every prior Administration
since 1982, I believe the Nation deserves a final and definitive answer from the NRC licensing
process.
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