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COSTS AND BURDEN OF CIVIL DISCOVERY

TUESDAY, DECEMBER 13, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 1:39 p.m., in room
2141, Rayburn House Office Building, the Honorable Trent Franks
(Chairman of the Subcommittee) presiding.

Present: Representatives Franks, Chabot, Jordan, Nadler, Con-
yers, Scott, and Quigley.

Staff Present: (Majority) Holt Lackey, Counsel, Sarah Vance,
Clerk; (Minority) Heather Sawyer, Counsel; and Veronica Eligan,
Professional Staff Member.

Mr. FRANKS. Well, thank you all for being here. I thank those in
the audience and the panel members and the Members here. I
want to welcome you to the Constitution Subcommittee hearing on
the “Costs and Burdens of Civil Discovery.”

Without objection, the Chair is authorized to declare recesses of
the Committee at any time.

Since January, this Committee and the House of Representatives
as a whole have worked to identify Federal rules and regulations
that impose undue costs and burdens and destroy American jobs.

Today’s hearing examines whether unclear rules governing dis-
covery in civil litigation are making our civil justice system too ex-
pensive. Rule I of the Federal Rules of Civil Procedure provides
that all of the other rules “should be construed and administered
to secure the just, speedy, and inexpensive determination of every
action and proceeding.” Current discovery rules appear to fall short
of this ideal.

Instead of encouraging quick, fair and affordable fact-finding, the
current system of civil discovery encourages parties to bury each
other in onerous requests for more and more data of dubious evi-
dentiary value. The problem is exacerbated by the explosion of po-
tentially discoverable data in our digital world. The amount of data
generated in the world is increasing geometrically today, doubling
every 2 years. In 2010, the world created the zettabyte, which is
1 billion terabytes of data.

By comparison, it is estimated that if one scanned every book
and magazine in the entire Library of Congress, it would equal
about 136 terabytes of information. This means that in the year
2010 alone, the world produced as much data as could be contained
or would be contained in 7.4 million Libraries of Congress. The cost
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of retaining, collecting, producing and reviewing all of the data that
may be subject to discovery runs from tens of thousands of dollars
in a typical case to many millions of dollars in a larger case.

The costs of civil discovery are increasing because the discovery
rules are too vague. Current law gives parties little guidance as to
what discoverable information truly is, when they are required to
preserve information, and what their discovery obligations are. But
the sanctions for running afoul of a court’s interpretation of the
discovery rules can be onerous, including striking a party’s plead-
ings or adverse jury instructions. These vague standards and harsh
sanctions combine to leave parties with little or no choice but to err
on the side of preserving more documents and data, driving costs
higher still.

This system imposes considerable costs on American businesses,
forcing them to spend money that could be put to more productive
uses. It also makes access to the justice system more expensive for
individuals and businesses alike. Everyone agrees that parties to
civil litigation are entitled to discovery of relevant documents in
the other party’s possession, and that destruction of evidence for
the purpose of preventing its use at trial should be sanctioned.
Even a perfect discovery system would still cost money, but the
current system is inefficient and costs far more money than needed
to do justice.

The high costs of discovery have led to a world in which cases
are often resolved based upon the parties’ ability to impose dis-
covery costs on one another instead of the merits of their respective
cases. The result is that many meritorious cases are not brought
because the cost of litigation exceeds the plaintiff's likely recovery.

Other cases settle based on the cost of litigation rather than the
merits. As one of our distinguished witnesses, Justice Rebecca
Kourlis has written, “The status quo is not good enough. We cre-
ated the current system. We must now create a better one.”

The Civil Rules Advisory Committee of the Judicial Conference
is currently considering proposed rule changes to address many of
these issues, and I salute their efforts and look forward to their
recommendations. Today’s hearing is part of the same effort to cre-
ate a better civil discovery system, and I hope that today’s hearing
helps return the rules of civil procedure to their purpose, “to secure
the just, speedy, and inexpensive determination of every action and
proceeding.”

With that, I thank you all for being here and would like to recog-
nize now the distinguished Mr. Nadler for his opening statement.

Mr. NADLER. Thank you, Mr. Chairman.

Nothing in the title of today’s hearing even remotely acknowl-
edges any upside to civil discovery or recognizes its role in allowing
parties and the courts to uncover the facts so that cases can be re-
solved based on the merits and in a timely and just manner. Dis-
covery allows for early testing of claims, helping to cull those with-
out merit and encouraging prompt resolution where culpability is
revealed, and it minimizes the ability of any party to conceal facts
or otherwise rely on gamesmanship or surprise.

Electronic discovery, while unquestionably posing new challenges
and burdens, has proven particularly valuable in uncovering crit-
ical evidence and improving accountability. For example, in a fraud
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lawsuit brought against the Swiss bank UBS AG related to sale of
asset-backed securities, the types of securities that led to massive
defaults on debt tied to subprime mortgages and to a worldwide
credit crisis, email exchanges revealed employees referring to the
asset-backed securities that they were selling as “vomit” and
“crap.”

In a Medicaid fraud case brought against a pharmaceutical com-
pany for inflating prices of its drugs, the Attorney General of Mis-
sissippi attributed a $38.2 million verdict to the discovery of emails
from a drug company executive revealing the pricing scheme.

As Attorney General Jim Hood explained, “It took a lot of hours
and expense for the State to uncover these types of smoking gun
documents to make our case. The facts are clear that the company
used voodoo math to defraud the State.”

We should not lose sight of the tremendous benefits of discovery
in our focus on its alleged costs and burdens. And while we un-
doubtedly will hear much today about an urgent need to change
our civil discovery rules to address skyrocketing discovery costs,
that claim is not shared by many of the key experts and stake-
holders in our civil justice system.

In preliminary views provided to the Advisory Committee on
Civil Rules of the Judicial Conference of the United States regard-
ing reform of discovery rules, the Department of Justice has ex-
pressed, “Significant concerns that a rule is being considered with-
out adequate empirical evidence that a rule change is, in fact,
needed.”

The Justice Department is involved in one-third of all Federal
civil cases, either as a plaintiff or a defendant. Its views on this
issue should not be taken lightly, and I ask unanimous consent to
include the DOJ’s September 7 letter to the Federal Judicial Con-
ference in the record of today’s hearing.

Mr. FRANKS. Without objection.

[The information referred to follows:]



11 S, Department of Justice

Civil Division

Assistens Atorsey General Washigion. D.C. 31530
Septerber 7, 2011

The Honorable David G. Campbel]

Chair, Advisory Comenitles on-Civil Rules
United States District Courl;

623 Sandra Day O°Connor

Ustited States Courthouse

401 West Washington Street

Phoenix, Arizona 85003-2146

Dear Judge Camﬁbell:

The Department -of Justice (the Department) respectfully submits its preliminary views regarding the
putential changes to the Federal Rules of Civit Procedurs. The changes under consideration, first raised at
the 2010 Civil Litigation Review Conference (Duke Conference) in May 2010 and subsequently modified
and civenlated by the Discovery Subcommittee (Subcommittee),' prescribe new rules for the preservation
of information and seek to define the sanctions that would result from the faifure to preserve, Three
different versions of a potential “rute” (two versions focusing on amendments to both Rule 26 and Rule
37 and one version focusing solcly on amendments to Rule 37) have been circulated for comment. Each
“version is intended to address a perceived need for clarity and uniformity in preservation obligations,

The Department understands that the Subcommittee is still-at the information gathering stage. The
Department welcomes this opportunity to provide its views to the Subcommitee. The Department is
uniquely situated fo assess how new prescrvation and/or sanctions ules would impact 1 wide range of

litigants, as approximately one-third of all federal civil cases involve the United States as either a plaintiff
or a delendant. '

The Department’s proliminary investigation suggests that a rule may not be'needed, that Aurther analysis
is required before any rale changes should be mnade, and that the pofential changes present substantial
legal, policy, and operationial concerns, particulacly for the federal government. A number of federal
agencies bave significant reservations about the potential rule language circulated and question whether
the proposals alleviale the perceived preservation problems. Accordingly, the Department respecifully

urges fhe Subcommitice not to propose any changes to the Federal Rules of Civil Procedure regarding
preservation or related sanctions at this time,

Lack of Empirical Evidence

- The Department has significant concerns that a rule is being o

onsideréd without adequate empirical
evidence that a rule change is, in fact, needed.

¥ See Memorandun to Participants in September 9, 201 | Mini-Conference on Preservation and Sanctions,
Honorable David Camphell and Professor Richard Marcus, Jume 2%, 2011,
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The 2011 Federal Judicial Center (FIC) report raises questions about whelher a rule is needed to address
perceived preservation issues in civil discovery. In particular, the data suggests that sanctions are soughi
by pasties and imposed by the court in only a small percentage of cases. Furthermors, the majority of the
cases in which the courts imposed sanctions did net involve pre-itigation preservation conduct, The FIC
analysis (based on data from 19 districts and the 131,992 cases filed in 2007 and 2008 in those districts)
shaws that requests for spolistion sanctions were retatively. rare (in just 0.15% of cases in the study
districts), and sanctions were granted even more rarely (in only 18% of the 0.15% cases)’ When the
court granted sanctions, only 25% of those sanctions cases iivolved pre-litigation preservation conduet.’
Thus, sanctions were imposed based on pre-litigation preservation conduct in only 0.00675% (25% of
18% of 0.15%) of thie cases studied.

Further, a 2009 FIC survey reported that of the approximately 256,000 civil cases filed cach year in
federal courts, approximately 90,000 of those cases involved requests for electronically  storesd
information (EST cases). In examining how frequently sanctions were imposed, one study Found that
sanetions were awarded in 46 out of the 90,000 ES! cases” Another recent nationwide review showed
that by mid-year 2011, sanctions were sought in 68 instances and avarded in 38 casos.® n light of these
findings, the Department believes that several questions remain unanswered, including;

s What is the problem that a new potential rule would seck to solve?

o Is the problem an increase in preservation issues in litigation?

o s fle problem an inconsistency in the standards for spoliation sanctions across different
Jjurisdictions?

o s the prablem the cost of preservation? And if so, does sufficient evidence support that
preservation costs are due to litigation retention obligations rather than other retention
requirements arising under statule or regulation, or ingdequate data management and
record-keeping?

¢ Has the Rukes Committee examined whether litigants are efféctively using the existing rutes and
litigation toals?” : ’

*  Should the case law and technology be left to continue to develop and mature befbre a new rule is
praposed?

«  What, if anything, has changed since 2006 when the Rules Committee confronted a similar issue
and decided not to develop a specific preservation rule?

* See Moticn for Sanctions Based Upen Spolfatiun of Evidence in Civil Cases, Reporl to the Judiciu! Conference
_Advisory Committee on Civil Rules; Emery G. Lee 11, 2011

* See Spoliation Motions, Fresentation to the Civil Rules Commitiee by Fedural Judictal Center Research Division,
Emery G. Lee HL, November 2019,

* Emery G. Lee T8 & Thomas E. Willging, Ved. Judivial Ctr.. Narional, Case-Based Civil Rides Survey (2009),
available ar hip:/www.{jo.gov/public/pdfnsfilopkup/dissurv | pd S file/dissurv] pdf.

“ Dan H. Willoughby, Jr., Rose Hunter Jones & Gregory R. Antine, Sanctivns Jar E-Discovery Fiolations: By the
Numbers, 60 DUKE L.J. 789 (2010).

* Gibsen Dunn, 2011 Mid-Year E-discovery Updare (July 22, 201 1), ’

¥ While 82% of respondents in a recent ABA survey stated that discovery is too expensive, “61% of respondenis
believe that counsel do not typically request limitations on discovery under available miechanisms.” Further, “while
the cost of discovery was identified as a problem, amending the Rules was not amang the possible solutions in
which the ABA survey found general agreement. Milberg and Hausfeld, £-Discovery Today: The Fawdi Lies Not Tn
Char Rules, 4 Frp, CT8. L. REV. 2, 15-16 (2011} (citing ABA Section of Litigation, Member Survey on Civil
Practive: Full Report (American Bar Ass’'n. 2009), hip:# w.abanet.orgflitigation/survey/docs/eport-aba-
report.pdf).
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General Concerns About a Rule Impgsing Preservation Obligations

The Department has a number of cancerns abuu( the prospect of enacting any broadly applicabile rule that
defines preservation obligations and/or related sanctions. Some of these concerns are applicable to aff
litigants, and others are unique to the federal government. First and foremost, the Department believes
that further analysis of thic Rules Enabling Acl is warranted. Second, questions about the practical effect
of a preservation and/or related sanctions rule should be more fully explored. Third, some examination of
how the proposed rule would interact with existing statutory and regululory requiremonts governing
preservation obligations of the United States should be addressed. Finally, the unintended consequences.a
rule may have on civil investigations must be considered. Edch of these issues, while reflecting just =«
subset of the Department’s overall concerns, is described further helow,

1. Rufes Enabling Aet Issues

The Department agrees with the observations of the Advisory Coiimittee and others that the rule
proposals may exceed the constraints of the Rules Enabling Act, 28 US.C. § 2072, Recause at Jeast some
af the poteatial rules changes could b undersinod to regulate conduet significantly removed fro
litigation (incluiting conduct related o documents thar may never become the subject of fitigation, the
Deparumeni believes there is some risk that a court might-conclude that they are not “rules of practice or
procedure™ or that they “abridze, enlarge or modify™ substaniive righis, See 28 U.5.C. § 2072(a) & {v).
The Department encourages tlie Subcommittee and the Rules Commitee to take up this analysis early in
any ries cvaluation process;

2. Pragtical Questions Regarding How o New Rufe Would be Applied

The Department believes that additional focus and consideration should be given to the practicat
application of a new rule addressing preservation and/or related sanctions. The following guestions
reflect the potential implications of a rutes change:

¢ Will a new rule supplant or supplement preservation and document retention requirements
and practices governed by statute, case law, or party agreement? If noi, how would
uniformity be achieved?

°  Will a new rule prevent a court from continuing to utilize its inherent authority to sauction a
party for preservation errors?

* Has the Rules Committec determined whether statnies and regulations would need to be
amended to accommodate a new preservation andfor sanction rule that affects document
retertion? ' :

»  How will a preservation and/or sanction rule reconcile with substantive tort faw?®

*  Will any proposed rule be drafied to accomnrodate future technological changes? *

* Has a study been conducted {or is one contemplated to be mandated or funded by Congress),
{o provide the Rules Commiitee with sufficient information about the costs to the federal
government and taxpayers associated with a rules change?

* Has the Committee considered whether Congress should appropriate funds 1o federal
agencics 1o respond to & rufes change?

¥ Many states have weated spoliation as a sepirate cause of action under state Lort taw, entithing the aggrieved party
to compensalory démages, Some staics have recognized causes of action for intentional spoliation of evidence;
others fave recognized causes of action for negligent spoliatian of evidence,

" Far example, the use of terns such as “ephemeral data” and “physically damaged media™ in the poteniial mfes is
imprecise and subject to evolving technalogical debate.
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These are just a few of the unanswered questions that the Department believes must be answered before
the Subcommitiee proceeds.

3. Interaction with Regularory and Statutory Rules Governing Document Preservation

A rule imposing automatic, pre-litigation trfggers before litigation is reasonably anticipated may be
inconsistent witli the Foderal Records Aet,'” agency Touly regulations," and established plocedums for
numerous other administrative preceedings. Federal records are already being preserved pursuant Lo
existing statutes. There are also established stalutory and regulatory claims processes thal have been
tegistatively approved for inquiries or disputes to be resolved withoul judicial mvof\ ement. A new rule
may conflict with these policy decisions made by Congress.

4. Unintended Consequences on Civil Investigations

A preservation rule that would impose a standard trigger for preservation in civil investipations may have
unintended consequences,  Such a rule could create new and substantial burdens on the Ffederal
government, as well as canfuse others about existing preservation obligations under regulation or statute.

Ie is neither legally required under the current case lasv, nor operationally feasible during this period of
economic austerity, tor the federal government te institute new preservation duties upon the mere opening
of a civil investigation. As aw Initial malter, litigation is not always anticipated al the opening of an
investigation. If a rule were to impose preservation duties at the opening of a civil investigation, the cost
incurred by the federal govermment, particularly when litigation is not reasoniably foreseesble, would
likely be prohibitive and beyond existing budget capabilities. Funds needed for civil investigations to
protect the American public and enforce the laws of the United States may well be diverted for
URNECESSALY prescrvation,

Cud toim cases are an illustralive example, From 1987 to mid-2010, approximately 7,200 qui tam cascs
were filed pursuant 1o 31 U.S. C. § 3729 ef seq., alleging fraud against government agencies.'? These are
matiers filed by private litigants, known as relators, on behalf of the United States. After investigation,
the government may infervene and litigate the case ar decline fo do so and allow the relator to litigate,
Since 1986, the United States has intervened in approximately twenty-two percent (22%) of the cases that
were filed, governmeni-wide.”" In those cases where the federal government -declined intervention, the
relaters hequem]y did not preceed to litigation, choosing to dismiss cases voluntarily or settle before
litigation occwrred. In short, the initial fiting of a qui /am comiplaint by a relator does not necessari by
result in litigation against the named defendants. In fact, a small percentage of the filed qui fam cases
result in actual {itigation.

Apart from resufting in additional burden, a preservation rule that applies to civil investigations may also
confuse other partics as they atternpt to adhere to existing retention obligations during govermnient
mvestigations, For example, 18 U.S.C. § 1519 addresses the destruction, alteration, or falsification of

" See, ¢.g, 44 US.C. $8.2101 er seq., 2501 et seq., 2701 ef seq., 2901 ef seq., and 3101 of seq.

" "The “head of an Executive depariment or mnlnary departicent may prescribe regulations for the government of his
department, the-conduct of s employees, the distribution and perforinance of its business, and the custedy, use, and
preseuvation of ils records, papers, and property.™ 5 U.8.C. § 301.

' See hup7iwww justice gov/civilfdocs_forms/C-FRALUDS FCA_Statisties.pdf. ’

¥ In many of the Intervened cascs, intervention was contemporaneous with dismissal of the gui tam action in order
1o corplete scttlement with the defendsnt and fitization did nof commenge.
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records in federal investigations and bankrupicy." 1t is not immediately clear how parties would navigate
a new preservation rule and this statute. Moreover, entities and individuals under investigation may
reasonably anticipate litigation at 4 point eartier than a preservation rule may contemplate, or they iy be
obligated to preserve documents at an carlier time as a result of the receipt of a subpoena or civil
mvestigative demand,

Concerns Regarding the Potential Preservation Rule Language

The Departmesit has concerns regarding the specific langnage currently being cansidered and would
request more evaluation before the Subcommitiee proceeds i making any rule amendment
recommendations. In particular, several of the enumerated triggers would create new and unworkable
burdens on the federal government, and the sanetions tanguage under consideration would not result in
the cansistency or predictability sought, ;

1. Trigwer Disues

There are several, specific (riggers in the potential rule language that cause the Department great concer.
Anagency woutld expend unnecessary resources, for cxample. if it ware required to preserve information
as to every “claim,” regardless of ifs merit or credibility. Potential Rules 26.1(b)(1) and (b3(2) include
triggers when there is a “document asserting o ¢laim” and when thert is “receipt of a netice of claim or
other communication — whether formal or informal — indicating an intention 1o assert a claim.”
Communications are often sent to agencies that do not represent & reasonable threat of potential litigation.
The mere receipt of a communication, without a requirement that it relay a reasonable or credible threat of
litigation, coutd potentiafly drain resources and distiact the government from ifs core missions.

Potential Rule 26.1(b)(4) would also add a new trigger and possibly chill the necessary use and retention
of experts and attorneys. Experts and altorneys are often employed o analyze issues, aud to develop or
determine remedies outside the realm of litigation, regardless of whether or not litigation is reasonahty
anticipated, Potential Rule 26.1(b)6) would add a new trigger of “knowledge of an event that calls for
preservation under a person’s own retention program.  This trigger. may cause the narrowing or
elimination of retention programs.

Similarly, the Department is concerned about the “discussion of possible compromise of a claim™ as a
triggering event. In order to further sellement negotistions, these discussions should not trigger an
obligation to preserve. In many situations, the United States is required to pursue setilement or altermative
dispute resolution prior to bringing a suit, so as 1o lessen the burden and cost of litigation for all parties.
A preservation rule inchading this pre-litigation trigger could undermine these valuable policy decisions.

In regard tu sanctions, the prospsct of sanctions — btk against 4 party and its lawyer — may encuurage
meritiess claims and lead to wasteful ancillary litigation, As discussed carlier, sanctions are not
frequently sought by liigants or awarded by the courts. A new rule may increase the frequeney of

" See 18 USC § 1519 (“Whoever knowingly alters, destroys, muzilates, conceals, covers up, falsifies, or makes a
false entry in any record, document, or tangibde object with the iment o impede, obstruet, or influence (ke
investigation or proper administration of any matter Wwithin the jurisdiction of amy department or agency of the
United States or any case filed under title 11, or in relation to or contemplation of any such matter or case, shall be
{ined under this title, imprisoned not more thap 20 years, or both.”)
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sanctions motions as litigants consider new tacties available that may or may not advance the merits of a
case.

Under potential Rule 37(2)(2), the requirement for “irreparable™ or “substantial” prejudice may set too
high of a burden of proof. It may be very ditficult to show how information that is no longer available
would have affected a case, With respeet to potential Rule 37(2)(3)(D), the United States may often be
presunted to have great resources in matters of litigation — even though this may nat always be the case.
The Department believes that proportionality and costs should be a consideration when determining
sanctions. [t is critical, however, that the actual resources of an agency that are designated for litigation
be considered separats and apart from other governmental resonrces to avoid the misperception that an
agency has al federal resources at its digposal.

Further, the rules currently allow parties and the court wide latitude for addressing whether and when
sanctions are appropriate on a case-by-case basis. The Department is not aware of a greater need to
codify or standardize sanctions rules for preservation conduct as oppused 1o sanctions, for example, Tor
improper deposition conduct.

Finally, the Departiment questions whether a rule addressing only sanctions will achieve the goal of
uniformity in the way sanctions are imposed. Even with a new sanctions rule, courts would likely
maintain their inherent authority to sanction a party for preservafion conduct, ' thus continving the
development of case law involving spoliation sanctions — potentially with inconsistent results. Further, it )
is unclear how a new sanctions rule would interact with preservation and document retention
requirements gaverned by statute, current case law, or party agreement. If a new rule merely supplements
existing law, the conflicts between those sources of law may lead to additional, costly ancillary litigation.

Given these uncertainties, a' new sanctions rule may actually create more confusion and unpredictability
for litigants.

Conclusion

In conclusion, the Department’s preliminary view is that a Federal Civil Rule of Procedure addressing
preservation of information and refated sanctions may not be needed, that further analysis is required
before any rule changes are suggested, and that the supgestions currently under consideration present
substantiat legal, policy, and opsrational concerns, particularly for the federal government. The
Department, thevelore, respectfully requests that the Subcommittee miake na rule change recommendation
to the Rules Committee at this time.

The Department looks forward ta continuing to assist the Subcommittee and Rules Committee in
conducting this impertant legal and factual analysis.

Respectfully submitted,

To.ny West
Assistant Attormey General

¥ See Chambers v. Naseo, Inc., 501 U.S. 32, 40-50 & .14 (1991) (discussing the inhereot authority of faderal court
to sanction a litigant for bad-faith conduct and explaining that “the inherent power of a court can be invaked even if
procedural mles exist which sanction the same conduct.™).

348
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Mr. NADLER. Thank you.

The Committee on Rules of Practice and Procedure of the Judi-
cial Conference also sent a letter to the Subcommittee for this
hearing. And I ask that a copy of that letter be included in the
record as well.

Mr. FRANKS. Without objection.

[The information referred to follows:]
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDIGIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

MARK R. KRAVITZ CHAIRS OF ADVISORY COMMITTEES
CHAIR
JEFFREY §. SUTTON
PETER G. McCABDE APPELLATE RULES
SECRETARY

EUGEME R. WEDOFF
GANKRUPTCY RULES

DAVID G. CAMPBELL
CiVil. RULES

REENA RAGGI
CRIMINAL RULES

SIDMEY A, FITZWATER
EVIDENCE RULES

December §, 2011

Henorable Jerrold Nadler

Ranking Member

Subcommittee on the Constitution
Committee on the Judiciary

United States House of Representatives
Washington, DC 20515

Dear Representative Nadler:

We understand that thé Siibcommittee on the Constitution is holding a hicaring on
Decemiber 13 to address “The Costs and Rurdens of Civil Discovery.” O behalf of the Judicial
Conference’s Comumittee on Rules of Practice and Procedure (the “Standing Rules Committee™)
and the Advisory Committee on Civil Rules {the “Advisery Committee™), we write to provide
you an update on the Advisory Committee’s work on reducing the costs, burdens, and delays of
discovery in civil cases and request that it be made part of the record of your hearing. The Rules
Commitiees understand that discovery is an important issue to all litigants, whether plaintiffs or
defendants, and are closely sxamining ways to improve the current system. Thus, we understand
the impetus for this hearing and look forward to learning additional facts it may develop on this
important subject.

As the discussion below demonstrates, the Rules Enabling Act process for examining and
addressing these concerns is already well underway. The Advisory Committee is taking aclose
took at discovery and other aspects of civil litigation to explore ways to reduce costs, burdens,
and delays. We urge you to allow the Rules Conumittees to continue their consideration of these
issues through the thorough, deliberate, and time-tested procedure Congress created in the Rules
Enabling Act.
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The Advisory Committee is engaged in an extensive study of the difficulties facing
litigants, courts, and third parties in dealing with issues related to preserving documents and
information for litigation and the related issue of the sanctions imposed when preservation
cbligations are not met. T May 2010, the Comunittee hosted a conference on civil Ftigation at
Duke University (the *2010 Conference”) to examine ways to address costs and delays in the
federal civil justice system. The Conference gathered over 200 judges, lawyers, in-house
counsel, state judges, and nonprofit organizations to consider the state of the civil justics system.
The Conference had rumerous panels devoted to particular topics. The panelists, as well as
many other organizations, submitted empirical data and papers on a variety of topics relating to
the civil justice system.! A significant amount of the work of the 2010 Conference was devoted
to electronic discovery. The Conference resulied in a sirong recommendation that the Advisory
Commiitee consider ways to provide more clarity and guidance on presetvation shligations and
spoliation sanctions through changes to the Federal Rules of Civil Procedure. As aresult, the
Committee and its Discovery Subcormmiitee have been closely examining potential rule
amendments. The Discovery Subcommitiee began work on preservation immediately after the
2010 Conference and has met repeatedly over the past vear and 2 half to focus its work on this
issue.

The Subcommittee commissioned research into how federal courts throughout the
country are addressing triggers for the preservation of electrenic information, the scope of the
praservation obligation, and sanctions for the failure to preserve such information.” The
Subeommitiee asked the Federal Judicial Center (“FIC”) to conduct empirical reseacch on
motions for federal court sanctions hased on allegations of spoliation of evidence.® The
Subcommittee also commissioned research on statutes, regulations, and rules requiring
preservation at the national, state, and local level, fo assist in its examination of how other
preservation obligations might interact with obligations irposed by courts and potential rule
amendments.’

'The empirical data and papers submitted for the 2010 Conference are available at
hitp://www.uscourts.gov/RulesAndPolicies/FederalRuiemaking/Overview/Duke W ebsiteMsg.aspx.

*The research is snmmarized in a long memorandum available at
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Case_Law_on_Potential_Preservation
2011-11.pdf.

*The results of the FIC study are available at http:/fwww.uacourts,gov/uscourts/RulesAnd
Policies/rules/DallasMiniConf_ Empirical_Data/Federai%20Judicial%20Center.pdf.

d in 2 memorandum svailable at
Laws%20Imposing?20Preservation%20

“The results of the research are summiaris
hitp://www.ascourts govinscouris/RulesAndPelicies/rules
Obligations.pdf,
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I September of this year, the Subcommitiee hosted a one-day conference in Dallas,
Texas, to further examine possible rulemaking responses to preservation and spoliation sanction
issnes. The Subcommiitee invited about 25 participants, including in-house counsel, plaintiff
and defense lawyers, academics, judges, and technology experts, to provide their views on these
issues. The Subcommittee circulated ideas for possible rule amendments in advance of the
conference to focus the conversation on possible solutions 1o cuirent preservation burdens. The
Subcommittee received very valuable input at the Dallas conference. The Subcommittee also
received, and continues to receive, written cornmentary and proposals from participants and other
organizations interested in these issues.”

At the Advisory Committee’s recont meeting on November 7 and 8, 2011, the
Subcommittee solicited the views of the full Committes on whether and how to praceed with
rulemaking offorts to address preservation issues. The agenda materials included a 31-page
report from the Subcommittee, charls summarizing case law from around the country on relevant
issues, minutes of the Dallas conference and discussions of the Subcommitiee, and 13
submissions from corporations and organizations on the issues being addressed by the
Subcoramittee.” A large number of observers, including some congressional staff, attended the
Committee mecting, The digcussion was robust. The Subcommittes will continue to consider
bhoth providing detailed guidance on preservation obligations and providing more clarity on
sanctions, as woll as other rulemaking possibilities for addressing preservation concerns. The
Subconmnittee plans to present a recommendation on how to proceed at the next Advisory
Cormittee meeting, scheduled for March 22 and 23, 2012,

Committee Work on Litigation Costs

Ancther subcommittee forrned after the 2010 Duke Conference (the “2019 Conference
Subcommittee”) is addressing other proposals for reducing costs in civil litigation, This
Subcommittee is considering possible rulemaking approaches, as well as other means for
addressing costs and efficiency concerns, such as judicial education, lawyer education, ravisicns
to the Benchbook for IS, District Court Judges, and guides 1o “best practices.” The FJC has
already undertaken several projects to emphasize the advantages of active case management in
reducing litigation time and expense.

SAll of the written materials that were prepared by the Subcommittce and considered at the
September conferance, as well as submissions received by the Advisory Comunitiee, are posted on the
federal rulemaking website at http:/Awvrw uscourts.gov/RulesAndPolicies/FederalRulemaking/Overview/
DaltasMiniConfSepi201 Laspx.

“The full agenda materials are available at http://www.uscourts. gov/uscourts/RulesAnd
Policies/rules/Agenda%20Books/Civil/CV2011-11 pdf. The materials considered by the Committes in
connection with its discussion of preservation issues can be found at pages 53--469 of the pdf file.
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Empirical work also continues to be done to build on the work undertaken for the 2010
Conference. The FJC has concluded the first phase of work on the impact of Bell Atlantic Corp.
v. Twombly, 556 U.S, 544 (2007), and Asherofi v. Ighai, 556 U.S. 662 (2009), on federal
pleading practice,” and is continuing work on 2 second phase of that project.® The FIC is also
examining the frequency and timing of initial case-management orders.” Another project on
discovery conferences conducted under Civil Rule 26(f) is expected to begin early next year.
Other organizations are also condusting empirical research on the costs of discovery, and the
Subcommitiee will be considering the results of their work.

The 2010 Conference Subcommitiee, together with the FJTC, is also gathering information
on pilot projects being conducted in federal courts around the courtry. These include a pilot
project in the Southern District of New York on managing complex cases mote efficiently, a
project in the Seventh Circuit on reducing the complexity of electronic discovery, and an
expedited trial program adopted in the Northern District of Califomia.

The 2010 Conference Subcommitiee has worked with a group of plaintiffs” and defense
lawyers to develop a set of standard discovery requests that should significantly streamline the
discovery process in employment cases. Such cases are a significant part of federal district court
dockets.” The protocols were presented at the Advisory Comimittee’s meeting and will be
offered as a model for adoption by individual judges around the country. Experience in those
courts may encourage more general adoption and may inspire other groups to develop similar
discovery protocols to simplify and reduce the cost of discovery in federal civil litigation.

The 2010 Conference Subcommities is examining the possibility of several rulemizking
responses {o concerns about costs and delays in civil litigation. Many proposals are curently
being considered, including reducing the amount of time before a scheduling order is entered;
emphasizing cooperation among the parties in the rules; giving even greater emphasis to
proportionality limits on discovery; implementing methods to avoid evasion in responding to
discovery; setting presumptive limits on certain types of discovery; and impiementing &
pre-motion conference with the court before discovery motions are filed. The Subcommiitee has

"The FIC’s first report on motions to dismiss after Jgbal is available at htipr/www fje.gov/
public/pdf.nsf/iookup/motionigbal.pdf/Sfile/motionighal pdf.

The FIC™s report with an update on its study of motions to dismiss after Ighal is available at
hetp:/fwww. o gov/public/pdf nst/lookup/motionigbal?. pdf/$file/motionigbalZ pdf.

*The FIC's report on the timing of scheduling orders and discovery cut-off dates is available at
titp:/Fwrwrw. fie.gov/public/pdf nstflcokup/lestiming. pd /3 file/leetiming pdf.

e SEAN FARHANG, THE LITIGATION STATE 3 (2010) {“Next to petitions by prisonees t be set
free, job discrimination lawsuits are the single largest category of litigation in federal courts.”).
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asked the Advisory Committee’s reporters to draft rule language so the Subcommittee can
consider concrete approaches. The Subcommittee continues to actively solicit suggestions for
other innovative ways to make pretrial litigation more efficient and effective,

The Advisory Commitiee discussed these efforts at its recent meeting.!!

The Advisory Committee is examining the issue of cost reduction in civil litigation in
great detail. Any rulemaking proposals will go through the full Rules Enabling Act process,
including publication for public comment and review by the Standing Rules Committee, the
Judicial Conference, the Supreme Court, and Congress. This multi-layered process ensures the
thorough evaluation of proposals to address problems in litigation, while reducing the possibility
of unintended conzequences.

We appreciate your congideration of the Rules Committees’ current work in this area.
We will continue to pursue the goal, as stated in Rule 1 of the Federal Rules of Civil Procedure,
of securing the just, speedy, and inexpensive determination of every action in federal court. If
you or vour staff have any questions, please contact Jonathan Rose, Rules Committee Officer,
Administrative Office of the United States Courts, at 202-502-1820

Sincerely,

WWU( ‘y-:\/zﬁ( bbbbb B l awisl b o A

Mark R. Kravitz David G. Campbell

United States District Judge United States District Judge
District of Connecticut District of Arizona

Chair, Committec on Rules Chair, Advisory Committee
of Practice and Procedure ou Civil Rules

Identical letter seut to: Honorable Tretit Franks

"'The pottion of the November 2011 Committee agenda materials that relate to the 2010
Conference Subcommitise’s work can be found at page 567-622 of the materials located at
http:/fwww.uscourts. gov/uscourts/RulesAndPolicies/rules/Agenda%20Books/Civil/CV2011-1 Lpdf. An
addendum to the materials is available at http://www.nscourts.gov/uscourts/RulesAndPolicies/rules/
Agenda%20Books/CiviliTab%20VI%20Appendix%20F %20SDNY % 20P Hlot%%20Project¥20for %20
Complex%20Litigation. pdf.

Mr. NADLER. Thank you. The Judicial Conference is the body
that Congress has charged with responsibility for making rules
governing “practice, procedure and evidence” in the Federal courts
and, as explained in its letter to the Subcommittee, the “process for
examining and addressing concerns [regarding the costs, burdens,
and delays of discovery in civil cases] is already well underway.”

The Judicial Conference Advisory Committees have conducted
empirical research, reviewed existing statutes, regulations, and
rules to assess how potential changes would interact with existing
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obligations, and have sought input from hundreds of judges and
lawyers.

In light of the considerable work that has and will continue to
be done, the Judicial Conference’s rules advisory committee, “Urges
us to allow the Rules Committee to continue their consideration of
these issues through the thorough, deliberate, and time-tested pro-
cedure Congress created in the Rules Enabling Act.”

Through this same process, we recently amended the civil dis-
covery rules to address concerns about the increased costs and bur-
dens of electronic discovery. Those amendments were made in
2006, a mere 5 years ago, and they emphasize greater coordination
and cooperation among lawyers and parties to lawsuit driven by in-
creased court oversight and management.

Through these amendments, litigants can take advantage of the
fact that existing rules require consideration of whether the costs
of discovery outweighs potential benefits.

Indeed, existing Federal Rules of Civil Procedure, 26(b)(2)(C)
tells courts that they must limit discovery if, among other things,
“the burden or expense of the proposed discovery outweighs its
likely benefit, considering the needs of the case, the amount of con-
troversy, the partyies’ resources, the importance of issues at stake
in the action, and the importance of the discovery resolving the
issues.”

Existing rules already require proportionality, and early and con-
sistent efforts by parties and the courts to manage discovery. Be-
fore anyone rushes to amend the rules, we should first make sure
there is a clear need to do so.

I urge similar skepticism and exploration with regard to the
claimed need to amend the rules to standardize preservation obli-
gations or to revise discovery sanctions. The Justice Department is
cautioning that language addressing these particular issues might,
“Create new unworkable burdens on the Federal Government, and
would not result in the consistency or predictability sought.”

While the need for revision of the rule seems far from clear, the
potential for significant and unlikely—I'm sorry—the potential for
significant and likely unintended consequences, at perhaps a much
greater cost, from making amendments is not.

Given that, I am particularly interested in learning from our wit-
nesses today how the committees of the Judicial Conference who
are studying these issues have responded to their concerns and any
recommendations that they have made to that body.

With that, I yield back the balance of my time.

Mr. FraNKS. I thank the gentleman. I yield now to the distin-
guished Ranking Member of the full Committee, Mr. Conyers.

Mr. CoNYERS. Thank you very much, Mr. Chairman.

We're here today to consider what could be a very important
issue that concerns the Judicial Conference, the Federal Judicial
Conference and the first question that has to arise is, they have
been working on this for a considerable period of time, and on be-
half of all those that are wondering why are they not scheduled as
witnesses at this hearing on a subject matter that they have been
working on longer than the Committee has, and so I would yield
to our distinguished Chairman if he cares to respond to that part
of my opening statement.
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Mr. FrRaNKS. Mr. Conyers, we conferred with those—did you ask
me to respond to your question, sir?

Mr. CONYERS. Yes.

Mr. FRANKS. Okay, I am sorry. I didn’t want to—we did confer
with some of those judges that they felt that a letter would be more
appropriate since they were Article III judges, it wouldn’t be appro-
priate for them to come to the Committee, just to clarify.

Mr. CoNYERS. Well, then apparently their letter may not have
been as persuasive upon you as they would have hoped that it
would, because you determined to continue the hearings anyway.

Now, let’s be clear about this, we’re talking about the largest
kinds of cases, civil cases, that we can have. These are the very
large corporation cases, and I should report to you that the Federal
Judicial Conference pointed out that less than one-tenth of 1 per-
cent of the total number of cases would fit the requirements of
what it is we’re discussing here today. And, even so, that only a
fraction of those one-tenth of 1 percent of the cases have the courts
granted sanctions.

And so what we'’re talking about is a small handful of cases, and
this suggests that this may have—this whole hearing may be based
on some corporation insisting that they be heard about this matter,
and it would seem to me, gathering this much evidence, is an indi-
cation of creating jobs, not costing jobs. And so it’s, to me, a very
interesting look inside the court procedures.

I think we have to remember that the Judicial Conference has
been conducting themselves appropriately over the years, as far as
I am concerned. Their recommendations, if any, could have come
out from the Civil Rules Committee in—next spring. The Standing
Committee of the Judicial Conference could have approval by the
summer of next year. It would go to the full Judicial Conference
in the fall, September of next year, then to the Supreme Court the
end of the year. And then it would then go to the Congress in the
summer of June, 2013, and we in the Congress—I am trusting that
all of the Members, including myself, will be back in June of
2013—in which time we would have 6 months to approve or dis-
approve the recommendations of the conference committee.

Now, I want to ask the witnesses, the distinguished witnesses
that will appear before us, and the Members of the Subcommittee,
what’s wrong with this timeline and why are we complaining about
this when it is not a confidential or secret matter, and we could get
this with another letter.

So I approach this hearing with the kind of skepticism that has
been voiced in my opening statement, and I thank the Chairman.

Mr. FRANKS. And I thank the gentleman for his opening state-
ment.

And now, without objection, other Members’ opening statements
will be made part of the record and I would invite the witnesses
to come forward and be seated at the table. I want to welcome all
of you again here this afternoon.

Our first witness is Rebecca Love Kourlis. She is a former justice
of the Colorado Supreme Court. She is now the Executive Director
of the Institute for the Advancement of the American Legal System
at the University of Denver. One of the areas in which the Insti-
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tute works is its rule 1 initiative, which seeks to make the civil jus-
tice system more accessible, efficient and accountable.

Our second witness, Professor William Hubbard, is an Assistant
Professor of Law at The University of Chicago Law School. Pro-
fessor Hubbard holds both a J.D. and a Ph.D. in economics from
The University of Chicago. Professor Hubbard’s current research
primarily involves economic analysis of litigation, courts and civil
procedure, including conducting empirical research on the costs of
electronic discovery.

Our third witness, William Butterfield, is a partner and the chair
of the financial services practice group at Hausfield, LLP, in Wash-
ington, D.C. Mr. Butterfield is on the steering committee of The
Sedona Conference Working Group on Electronic Document Reten-
tion and Production, nice short name, Mr. Butterfield. Mr.
Butterfield is also an adjunct professor at American University
where he teaches a course in electronic discovery. He is on the fac-
ulty of Georgetown University Law Center’s Advanced E-Discovery
Institute.

And our fourth and final witness, Thomas Hill, is the Associate
General Counsel For Environmental Litigation and Legal Policy at
General Electric Company. Over his 20-year career at GE, Mr. Hill
has managed some of the company’s most complex litigation and
gained first-hand experience of the costs and burdens of civil dis-
covery. Prior to joining GE, Mr. Hill practiced law in Michigan.

And welcome again to all of you. Each of the witnesses’ written
statements will be entered into the record in its entirety. I would
ask that each witness summarize his or her testimony in 5 minutes
or less. And to help you stay within that timeframe, there is timing
light on your table. When the light switches from green to yellow,
you will have 1 minute to conclude your testimony. When the light
turns red, it signals that the witness’ 5 minutes have expired.

So before I recognize the witnesses, it is the tradition of this Sub-
committee that they be sworn, so if you would please stand.

[Witnesses sworn.]

Mr. FRANKS. Thank you. Please be seated. I would now recognize
our first witness, Justice Rebecca Kourlis, for 5 minutes.

TESTIMONY OF REBECCA LOVE KOURLIS, EXECUTIVE DIREC-
TOR, INSTITUTE FOR THE ADVANCEMENT OF THE AMER-
ICAN LEGAL SYSTEM, UNIVERSITY OF DENVER

Ms. Kourvris. Mr. Chairman.

Mr. FRANKS. Pull that microphone to you, Ms. Kourlis, just a lit-
tle closer and then push the button.

Ms. KourLis. Down?

Mr. FRANKS. Yes.

Ms. Kouruis. There we go, thank you very much.

Thank you for the opportunity to be here and for your interest
in this subject.

As a trial court judge in Colorado, and a member of the Colorado
Supreme Court, and now as the executive director of IAALS at the
University of Denver, I have become increasingly concerned about
the functioning of the civil justice system.

Over the three decades of my involvement on every side of the
bench, it has become more and more expensive and, accordingly, in-
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accessible and mistrusted. As you have heard, one of the areas of
focus for TAALS is, indeed, the civil justice process. We have done
surveys, conducted legal research and docket studies. We have con-
vened groups of stakeholders, including the American College of
Trial Lawyers’ Task Force, which consists of plaintiff and defense
attorneys, and we have promulgated recommendations for change.

The bottom line in what we have learned is reflected in the title
of this hearing. The civil justice system in the United States is too
expensive and too complex. A lawsuit takes too long and costs too
much, and this is not just about big cases. Recent studies show
that attorneys will not even take a case unless there is at least
$100,000 at issue and lawsuits do, indeed, frequently settle for rea-
sons related to the costs of litigation, not the merits of the lawsuit.

As you will hear in more detail from other witnesses, the advent
of the electronic age has, indeed, added a whole new layer of com-

lexity and corporate counsel will say that if a case involves $2 to
53 million in legal fees, electronic discovery can easily add another
2 to 3 million.

Civil jury trials have all but vanished, and that’s a very bad
thing. The involvement of citizens in the court system, both infuses
common sense and provides another check and balance. The culprit
seems to be, to some significant extent, the way in which the pre-
trial process unfolds.

All of us here at this table and most of the bench and bar across
the country, share a commitment to the preservation and realign-
ment of the system. I would venture to say all of us would say that
the goal of the pretrial process is to protect the search for the
truth, but in a way that keeps the doors of the courthouse and the
jury box open, a way that maintains certainty, efficiency and fair-
ness, and these are not inconsistent goals.

The solutions to these problems that are being addressed across
the country and that you will hear addressed here today generally
fall into three categories, rules changes, more effective judicial case
management and cooperation among attorneys during the dis-
covery phase of the trial. JAALS supports all three, the need for
early judicial intervention, attentive and astute case management
by judges, the need for cooperation and professionalism among
counsel.

However, it is JAALS’ view that real change will only be institu-
tionalized if it is accompanied by rules changes. Otherwise, it runs
the risk of being episodic courtroom by courtroom or case by case.

The Standing Committee and the Civil Rules Advisory Com-
mittee are struggling with these issues. The mandate of the judicial
conference and the court is, indeed, to assure that the system is
truly just, speedy and inexpensive. This is a problem that is bigger
than a preservation rule.

Some of the steps that the Judicial Conference will need to take
to meet the goal of a just, speedy and inexpensive system will re-
quire courage and leadership. All of us defer to the Judicial Con-
ference in that role, but all of us have a stake in the outcome far
beyond the application of civil cases filed in Federal courts. It is not
an overstatement to say that the public trust and confidence in the
system is at stake.
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Our system must work for plaintiffs and defendants alike, it
must be accessible and efficient. Our social contract depends upon
it.

Thank you.

Mr. FRANKS. Thank you, Justice Kourlis.

[The prepared statement of Ms. Kourlis follows:]
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DISCOVERY: The Scope of the Problem, and Role of Rules

Overview

Chairman Franks and Ranking Member Nadler. My name is Rebecca Love Kourlis. I am a former
Colorado Supreme Court justice and trial judge, and currently the Executive Director of IAALS, the
Institute for the Advancement of the American Legal System at the University of Denver. IAALS is
a national, independent and non-partisan rescarch center that develops  rescarch,  convencs
stakcholders and proposcs solutions for problems associated with the civil justice system in the
United States. TAALS has undertaken significant rescarch on the costs, delays and gamesmanship
that plague the civil litigation process, and it is from that research that this statement derives. Thank
you for convening these hearings and for inviting my testimony.

II.

Summary

In 1938, the Tederal Rules of Civil Procedure were launched: the drafters’ intent was to
ensure that litigants could get into court easily at the front end, and then gain access to
information from the other side that would allow them to go to trial without fear of being
ambushed. The initial model for discovery was to provide litigants with a panoply of
different tools that they could use to obtain informaton, with no thought that in every case
every liigant would use every tool.

‘The overarching commitment of the rules from the onset has been to a “just, speedy and
incxpensive” system. [ lowever, recent national studics confirm that discovery has become a
punishingly expensive process for both plaintiffs and defendants alike, and is frequently not
proportional to the dispute at issue.

The advent of the electronic age, with the profusion of electronic data, has created new
challenges for the discovery model, and has ‘upped the ante” significantly for partics to many
lawsuits. Tt has highlighted and accclerated the need for change.

There is a growing consensus that change is required.  “Lhe system cannot contihuc to
function as it has. Over 77 percent of attorneys (over 90 percent for general counsel)
surveyed nationwide' agree that the system has become too expensive. Tlectronic discovery
(“e-discovery”) costs are part of the problem, and they can dwart even attorneys’ fees,
particularly in a business case. Three out of four attorneys® believe that discovery costs, as a
share of total litigation costs, have increased disproportionately due to the advent of e-
discovery. Over 80 percent of respondents to nationwide surveys of attoreys and general
counsel indicated that costs drive cases to settle for reasons unrelated to the merits.”

! As part of the American College of Trial Tawyers (“ACTT.”) survey, American Bar Association (FABA”) Section of
Titigation survey, National Fmployment Lawyers Association (“NFELA”) survey and Civil Litigation Survey of Chief
Legal Officers and General Counsel belonging to the Association of Corporate Counsel (“general counsel survey”).
2In the ACTL and ABA surveys.

* ACTL Tellows: 83 percent; ABA Litipation: 83 percent; gencral counscel: 81 percent.

o5
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® The costs of discovery are impacting access to the courts. Surveys of atrorneys suggest that
for an attorney to take a case, at least $100,000 must be at issue—otherwise it is not cost-
effective.’ A small business owner with 4 defaulted payment on delivery of goods may
simply be out of luck because the costs of litigation would leave him with a judgment that
has cost more to obtain than the amount of the original debt. Again, this i1s a problem that
negatively impacts both defendants and plaindtfs.

e There are differing opinions as to the solutions to these problems. Generally, the proposals
fall into three categories: suggestions for rules changes (both pinpoint and systemic):
suggestions for enhanced management of cases by judges to control costs and delay and
keep the case on track;
‘Rambo-esque’ style of litigation that runs up both tempers and tabs. The ultimate answer is
quite likely a combination of all three.

and suggestions for cooperation among attorneys to defuse the

e Itis IAALS view that rules changes must comprise part of the solution. “I'he Federal Rules
of Civil Procedurce create the bounds within which judges manage cases and within which
attorneys shape their decisions and actions.  Rules play a fundamental role in controlling
over-processing of cases and the current rules scheme is not living up to this role.
Preservation is an example of the need for rules reform—but certainly not the only example.

® The responsibility for rules rests with the federal courts. Congress has authorized the federal

judiciary to prescribe the rules of practice, procedure and evidence for the federal courts,
subject to the ultimate legislatve right of the Congress to reject, modify or defer any of the
rules. The authority and procedures for promulgating rules are set forth in the Rules
Lnabling Act.” The federal judiciary undertakes that responsibility through the Judicial
Conference of the United States, which oversees the operation of the general rules of
practice and procedure.” As part of this continuing obligation, the Judicial Conference is
authorized to recommend amendments and additions to the rules to promote:

o simplicity in procedure,

e faimess in administration,

o the just determination of litigation, and

o the elimination of unjustifiable expense and delay.

e The Judicial Conference acts through the Committee on Rules of Practice and Procedurc,
commonly referred to as the “Standing Committee.”  There arc five advisory committecs
that make recommendations to the Standing Committee, one of which is the Civil Rules
Advisary Committee.  Standing Committee recommendations go to the Judicial Conference,
which rccommends changes to the Supreme Court, which in turn promulgates rules
amendments with which it agrees, subject to a layover period to allow Congress to take
whatever action it wishes.

* This was the most commonly cited threshold in the ACTT,, ABA and NFILA surveys.
528 U.S.C. §§2071-2077 (2011).

628 U.S.C. §331 (2011).

728 U.S.C. §2073(hb).
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e The Standing Committee and the Civil Rules Advisory Committee have acknowledged the
problems associated with the costs of discovery and are evaluating solutions. In fact, the
2010 Civil Litigation Conference at Duke University School of Law with its express focus on
exploring the current costs of civil litigation, particularly discovery, and discussing possible
solutions was an unprecedented step toward building the momentum necessary for systemic
change. Subsequent conferences, such as the Mini-Conference on Preservation and
Sanctions, and Civil Rules Advisory Committee meetings have continued to focus on
possible rules changes designed to address those problems.

e One of the issues hampering the movement toward rules changes is disagreement about the
scope and magnitude of the pr()blcm.g The Standing Committee and the Civil Rules
Advisory Committee are collecting information and input that will enable them to make
decisions about fundamental changes to the rules.” However, with respect to preservation—
the specitic focus of this hearing—signiticant empirical data already support the need for a
preservation rule.”

e The Standing Committee is the appropriate forum for the discussion, both the immediate
and the long-term discussion, but it is a discussion in which all of us have a legitimate and
significant stakc—as this hearing demonstrates.

III.  Background on the Federal Rules of Civil Procedure

At the wrn of the twentieth century, American civil procedure was confusing at best, chaotic at
worst.  An attorney practicing in onc state had to learn the procedural rules for state actions in
equity, federal actions in equity, and federal and state actions at law." In many states, procedure was
turther complicated by the formalistic requirements of the Field Code' under which parties were

8 The Tederal Judicial Center undertook a closed-case study, which concluded that the costs of discovery were really not
as much of a concern as predicted. However, the study did not separate out the cases in which discovery did not oceur
at all—either because of early resolution, or as a cost-avoidance measure. And, as Professor Willian Hubbard
demonstrates, litigation costs “are highly skewed, with a long tail in which a small number of highly complex and
burdensome cases account for a large sharc of the total costs.” Lhe Coste and Busrdens of Civil Discorery: 1learing Before the
Subeorsm. on the Constetution of the L. Covny. on the [ndiciary, 112th Cong. 7 (2011) (statement of William 1 L). 1 lubbard,
Assistant Professor of Law, Univ. of Chi. Law Sch.).

? There arc various pilot projects underway across the country that arc testing possible solutions to some of the broader
discovery and civil litigation problems. Data are being collected [rom those projects by the National Center (or State
Courts, the Federal Judicial Center and TAALS.

19 $ep FINAL RIPORT ON THE JOINT PROJLCT OF THL AMIERICAN COLLLGL OF'T'RIAL LAWYLRS T'ASK FORCE ON
IDISCOVERY AND TIIE INSTITUTE FOR TIIE ADVANCEMENT OF TITE AMERICAN LEGAL SYSTEM 12-14 (rcv. Apr. 15,
2009), rprinted in 268 I'R.1D. 407, 420-422 (rev. Apr. 15, 2009). ‘Lhe Final Report is attached at the end of this written
statement. See also CIVIL ~| USTICE REFORM GROUP, LAWYERS FOR CIVIL ~| USTICE & L..S. CITAMBER INSTITUTE FOR
LEGAL REFORM, LITIGATION COST SURVEY OF MAJOR COMPANIES (2010) (submitted [or presentation o the
Committee on Rules of Practice and Procedure al the 2010 Conference on Civil Litigation); U.S. COURTS, DATTAS
CONFFRENCE ON PRESERVATION/ SANCTIONS (9/9/11),

hup/ Lwwveuscourtsgoy/Rudes AndPolicies /Fede ralRulesnaking/ Gverview /DallasMiniConSep120] Laspx (ast visited
Nov. 14, 2011).

" Lhomas O. Main, Reconsidering Procedural Conformity Statutes, 35 W. ST L. L. RLV. 75, 89-94 (2007).

= Pleading of the [acts constiluting the cause ol action, complicated joinder of parties and extremely limited

discovery. See Stephen N. Subrin, Ilow Eguity Congnered Common Leay: The Federal Rules of Civil Procedure in
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required, in order to plead a cause of action, to set out specific facts supporting each element of a
cause of action at the outset. ‘Lhe rigidity of the pleading requirements prompted widespread
concern that meritorious claims were being dismissed on the basis of procedural technicalitics.
These concerns and the complexity of the state and federal civil procedure scheme in general, led to
increased demand for simple, uniform rules of federal civil procedure. The Rules Tnabling Act of
1934 paved the way for this development by empowering the Supreme Court to promulgate general
rules of procedure, thereby streamlining the rulemaking process.”” An Advisory Committee
appointed by the Supreme Court spent 18 months dratting the Federal Rules of Civil Procedure
(“T'RCP”) which went into effect on September 16, 1938.

The gist of the new procedural scheme was relatively straightforward: the plaintift would initiate the
case with a short and plain statement sufficient to put the defendant on notice of the nature of the
claim and the parties would engage in discovery to collect information relevant to the claims before
trial and thus avoid any surprises once trial began. The new rules, therefore, did away with the ripid
pleading requirements of the Field Code by fashioning “a system in which initial access to the
courthouse would be virtually guaranteed.” Under the FRCP, the defendant would have
opportunities to test the nature of the plaintiffs claims before trial, either at the pleading stage (Rule
12) or at the summary judgment stage (Rule 56). If disputed issues of material fact remained, the
case would proceed to trial for resolution.

The FRCP were by most measures a good fit for the civil litigation climate of the 1940s and 1950s.
Transcontinental travel was a rarc luxury and most cases were handled exclusively by local counscl.
Discovery was necessarily limited because computers, copy machines and email were not yet a part
of daily life. And major categorics of substantive litigation, such as class actions, mass tort litigation
and civil rights litigation had not yet appeared in any significant volume.  Under these conditions,
and cspecially in comparison to the complicated system that preceded it, the new procedural scheme
was largely embraced by the legal community and during this period many states incorporated the
L'RCP, in whole or in part, into their own procedural codes.

IV.  Modern Challenges

Many of the problems with the FRCP today have been tied to discovery and as early as 1968, studies
were being undertaken to explore the relationship between discovery practices and cost increases in
civil litigation.” "L'he process exploded in the 1970s when the volume of available information and

Historizal Pery
A Historzzal Analysis o
the Field Code. Stephen N. Subdin, Tshing Fagpeditions .
39 B.C. L. Ruiv. 691, 696 (1998).

1% 1n 1911, Thomas Shelton, the Chairman of the ABA Committee on Uniform Judicial Procedure, and 1lenry Clayton,
Chair of the ITouse Judiciary Committee, made an initial attemipt to pass the bill.  Although unsuccessful, proponents
(including then-Chiel Justice William Howard Tall) launched a successful redralling e [fort in 1923 and 4 version similar
1o this 1923 drafli became the Rules Fnabling Act of 1934. See Jay Tidmarsh, Pomnd'’s Century and Ours, 81 NOTRF,
DAME L. REV. 513, 513 (2006); Stephen B. Burbank, The Raudes Fnabling et of 1934, 130 U PA. L. REV. 1015, 1045-
73, 1097 (1982).

14 Rebecca Love Kourlis et al., Rednrigoruting Pleadings, 87 Duxv, U L, Ruv. 245, 245 (Winter 2010).

13 See WILLIAM A. GLASER, PRETRIAL DISCOVERY AND THE ADVERSARY SYSTEM (1968) (presenting the
findings of the Columbia Law School’s Project for Lffective Justice).

135 U. PA. T.. REV. 909, 939-40 (1987); see also Stephen N. Subnin, Dazid Dudley Field and the Field Codde:
f an Farlier Procedural 1Zsion, 6 T.AW & HIST. REV. 332, 328-33 (1988). Twenly-seven stales copied
owed: The Hestorveal Buckgromnd of the 1938 Tederal Dise

very Rules,
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the scope of permitted discovery both expanded simultaneously and, in at least some cases, this
convergence led to skyrocketing costs, over-discovery and discovery abuse.

The first proposed solution was greater judicial case management' and amendments to the FRCP in
the 1980s and early 1990s provided for increased judicial control over discovery practices.”
Beginning in the early 1990s and through to 2000, amendments to the FRCP included limits on the
methods and scope of discovery™ and provided for the front-loaded exchange of information
through initial disclosures."”

Technological developments of the past decade, while making our lives more efticient in many
respects, have exacerbated the problems of cost and delay in the discovery process. The parabolic
growth of electronically stored information (“ESI”) generated by e-mails, text messages, instant
messages, voice mails, websites, call logs, word processing documents and digital photos has
exponentially increased the amount of information that must be unearthed in the discovery process
during the course of a lawsuit. The FRCP were amended in 2006 to respond to some of the issues

generated by ST but problems remain.

The history of rules amendments since 1970, therefore, is largely a history of trying to put the
discovery genie back in the bottle, first by increasing judicial control over case management, then by
limiting the methods of available discovery, then by mandating disclosures at the outset of the casc
and most recently, by addressing issucs specific to the discovery of ESIL In fact, the discovery rules
have been amended more frequently than any others,* yet widespread concerns and complaints
persist.

S

V. The Data

These concerns have come to a head in recent years and rule makers, practitioners and academics
alike have turned their attention to a comprchensive assessment of the state of the civil justice
system, involving significant ecmpirical rescarch to pinpoint problems and examine solutions. In May
2010, at the request of the Standing Committee, the Civil Rules Advisory Committee held a two-day
conference at the Duke University School of Law “designed as a disciplined identitication of
litigation problems and exploration of the most promising opportunities to improve federal civil

16 Calls for increased judicial management began in camest with a series of l'ederal Judicial Center studics in the late
1970s that found that the use of court management techniques could help keep discovery under control and decrease
lime 1o resolution for a case. STEVEN FLANDERS ET AT, CASE MANAGEMENT AND COURT
MANAGEMENT IN UNTTED STATES DISTRICT COURTS (1977); PAUT, R. CONNOLLY ET AT, JUDICTAL
CONTROLS AND THE CIVIL LITIGATION PROCESS: DISCOVERY (1978).

17 FED. R. CIV. P. 26(f) emt. background (1980); FED. R. CIV. P. 16 cmnt. background (1983); FED. R. CIV. P. 16 cnt.
background (1993).

" ED. R. CTV. P. 30 emt. background (1993); FED. R. CIV. P. 33 cmt. background (1993); FED. R. CTV. P. 26 cmt.
background (20

12 Tn 1993, provisions requiring parlies Lo disclose certain information relevant to the case without waiting (or a
discovery request were infroduced in optional format. These provisions were made mandatory in 2000. FED. R. CIV.
P. 26 emt. background (2000).

21 Report from the Judicial Conference Advisory Committee on Civil Rules and the Committee on Rules of Practice and
Procedure to the Chief Justice of the United States on the 2010 Conference on Civil Litigation 1 (2010) [hereinafter
Report to the Chicf Justice on the 2010 Conference].
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litigation.”” Submissions to the 2010 Conterence on Civil Litigation (also referred to as the Duke

Conference) included numerous white papers issued by national organizations, groups and
prominent lawycts and an unprecedented amount of empirical studics and data.

[or example, in 2008, the Joint Project of the American College of Trial Lawyers (“ACTL”) Task
Torce on Discovery” and TAALS surveyed attorney Dellows of the ACTL. To expand the pool of
views and gather comparative data, IAALS supported the Tederal Judicial Center’s (“IJC”)
administration of similar surveys of members of the American Bar Association (“ABA”) Section of
Litipation and members of the National Employment Lawyers Association (“NELA”).® TAALS
partnered with Northwestern University School of Law’s Searle Center on Law, Regulation, and
Lconomic Growth (“Seatle Center”) to gain the judicial perspective by administering a survey to
state and federal judges, and TAALS surveyed general counsel to capture the company/litigant
experience. The FJC conducted a closed-case study of federal civil cases that terminated in the last
quarter of 2008 and the Searle Center administered a survey of Fortune 200 companies regarding
litigation costs.

This hist is not exhaustive and indeed has expanded. The Duke Conference highlighted ptiority
areas, among which were preservation and spoliation of electronically stored information.’  Tn
pursuit of further discussion on preservation and sanctions, the Discovery Subcommittee of the
Civil Rules Advisory Committee held a mini-conference on preservation and sanctions (also referred
to as the Dallas Conference).  In advance of the mini-conference, the FJC studicd motions for
sanctions based upon spoliation of cvidence in civil cascs and RAND Corporation’s Tnstitute for
Civil Justice reported preliminary results of rescarch into costs assaciated with pretrial discovery of
FSI. Numerous comments were submitted, many of which suggested proposed rules. Fmpirical
work continucs, building on the studics prepared for the Duke and Dallas Conferences.

From the empirical studics and data alrcady developed, broad themes have emerged, many of which
arc troubling. According to an 1AALS analysis, together, the ACTI. Fellows, ABA Scction of
Litigation, NLLA member and state and trial judge surveys “suggest a plausible theory: cost
incfficiencics in the civil justice process reduce court access, delay contributes to unnccessary cost,
and discovery procedurc is a key factor with respect to both cost and delay.”™

With respect to cost, the ACTL, ABA and NELA surveys asked respondents to evaluate whether
“itigation is too expensive” (Le., relative to what it ought to cost) and more than three out of four
attorneys in every group expressed agreement with this statement.” Ninety-seven percent of general
counsel surveyed agreed that the system is too expensive, with 78 percent of respondents expressing
strong agreement.”’  Agreement with this statement tended to become stronger as the geographic
scope of the respondent company increased, trom 92 percent for local companies to 98 percent for
multinational companies.™ Over 80 percent of respondents to both the ABA and NELA surveys

21 1d.

2 Now the ‘I'ask Liorce on Discovery and Civil Justice.

2 Report to the Chicf Justice on the 2010 Conference, supra note 20, at 2.

2 1d at 12,

25 CORINA GERETY, INSTITUTE, FOR THE. ADVANCEMENT OF THE. AMRRICAN TEGAL SYSTEM, EXCESS & ACCRSS:
CONSENSUS ON THE. AMERTCAN CTVTTYJUST]CF TLANDSCAPE 2 (2(‘)] 1).

260 ACTT. Fellows: 83 percent; ABA Titigation: 81 percent, NFILA Members: 77 percent.

27 INSTTLULL FOR'THE ADVAN N'T Ol THE AMERICAN LEGAL Sy$11M, CIVIL LITIGATION SURVLEY OF CHILLL
LLGAL OFFICERS AND GLENERAL COUNSEL BELONGING TO THL ASSOCIATION OF CORPORALL COUNSLL 17-18 (2010).
28 14, at 18,
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indicated that litigation costs are not proportional to the value of a small case (i.e., small amount in
dispute). ‘LThe ACLL and general counsel surveys did not distinguish between small and large cases,
but in both surveys majoritics™ indicated agreement that litigation costs are not proportional to casc
value. A majority of respondents to the general counsel survey reported that the cost of pretrial
litigation for a typical company has increased, as has the total yearly cost of pretrial litigation.™

The discovery process plays a key role in generating cost and delay. The FRCD’s structure does not
always promote early identification of issues, which often leads to a lack of focus in discovery.
Turther, the discovery rules provide for virtually unlimited discovery, unless and until the court says
otherwise, which occurs far less frequently than one would hope. At least 70 percent of respondents
to the ACTL, ABA and NELA surveys expressed agreement with the statement that “[d]iscovery is
too expensive,”” demonstrating a widespread belief that discovery is more costly than it needs to be.
Respondents to the FJC closed-case study were asked to rate how “the costs of discovery to your
side in the named case compare to your client’s stakes.”” A majority of respondents indicated costs
were “just the right amount” in relation to the stakes and in a sizeable minority of cases (23 percent
for plaintiffs and 27 percent for defendants) attorney respondents deemed discovery costs too high
in relation to the stakes.” The FJC study concluded that litigation “costs appear to be proportionate
to the monetary stakes” for most cases within the federal system®—to which we should be asking
whether success in most cases is good enough.

With respect to delay, the ACTL, ABA and NFELA surveys asked respondents to identify onc
“primary causc of delay in the linigation process” and in all three surveys, attorneys identified the
“time required to complete discovery” as the primary cause, over any other single cause.”
Respondents to the 1AALS/Scarle Center survey of state and federal trial court judges asked a
slightly different question, but with a gencrally consistent result. Judges were permitted to sclect
multiple causcs of “significant” dclay, and requested to rank the causces sclected on a scale from one
(most significant) to five (least significant).  Over 80 percent of trial judges identified the time
required to complete discovery as a significant cause of delay™ and this cause ranked the highest in
significance.”

When asked to provide “the percentage of total expenses and time spent ... in connection with
discovery (including discovery motions and other discovery related disputes)” in “typical cases that
do not go to trial,” the aggregate responses in the ACTL, ABA and NLLA surveys were neartly
identical. Half of respondents reported that discovery consumes at least 70 percent of expenditures
in cases that are not tried; on average, respondents reported that two-thirds of expenditures are

2 Sixty-nine percent and 88 percent; respectively.

S TAALS, CIVILTINGATION SURVEY OF CHIEF TLEGAL QOFFICHRS ANI GENERAL COUNSKL, spra note 27, at 16.

31 ACTL Fellows: 87 percent; ABA Litigation: 82 percent; NELA Members: 70 percent.

32 IMERY (5. LEE 111 AND '11I0MAS LiL WILLGING, l'EDERAL _| UDICIAL CENTER, NATIONAL, CASE-BASED CIVIL RULES
SURVEY: PRELIMINARY REPORT TO H]EJUDIC[AL CONFERENCE ADVISORY COMMITTEE ©ON CIVIL RULES 97 ((:)Ct.
2009). Certainly, this rating will be affected by respondents’ subjeclive judgments, views, beliefs, and attitudes.

33 1. 27-28,97.

** Emery G. Tee 111 & Thomas F. Willging, Defining the Problers of Cost in Federal Civil T Zligation, 60 DUKE L.]. 763, 768
(2010).

% ACTL Fellows: 55 percent; ABA Litigation: 48 percent; NELA Members: 35 percent.

36 State Judges: 82 percent; Federal Judges: 84 percent.

7 State Judges: 1.8 average rank; Federal Judges: 1.7 average rank.
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discovery related.™ The ABA and NELA surveys went further and requested an assessment of total
time and expenses that shou/d be incurred in connection with discovery in such cases. Responses
were again similar, and identified an appropriate level of discovery expenditures lower than the
current level reported.”” The consistency among these groups shows that attorneys believe there is
room for improvement with respect to the time and cost required to complete discovery.

With respect to e-discovery, Fulbright & Jaworski LL.P. reports that this issue emerged in 2005 as
“the most troublesome new litigation challenge,” cited by approximately one of every five
respondents to the Liggation Irends Surey.®® Respondents to the general counsel survey reporting 4n
increase in prefrial litigation costs for the typical case most commonly cited discovery in general—e-
discovery in particular—as the basis for this trend.” Tn Fulbright & Jaworski LLD.’s 2007 Ltigation
Trends Survey, more than 60 percent of U.S. and UK. companies reported little change following the
December 2006 e-discovery amendments; in fact, 27 percent of respondents thought the changes
had “made the situation more difticult to deal with in federal litigation” and this sentiment was even
stronger in mid-sized (31 percent) and larger (35 percent) companies.” In 2010, when asked to
evaluate whether “the U.S. Rules of Civil Procedure Should Be Modified Tn Some Way to Limit
Flectronic Discovery in Civil Actions,” 79 percent of all U.S. company respondents to the I.iigation
Trends Survey answered “yes.”™ With respect to sanctions, a majority of respondents to the general
counsel survey disagreed that “motions for sanctions are a useful ool in responding to e-discovery
abusc” although a majority did agree that “the threat of sanctions is a significant consideration in my

3341

company’s c-discovery decisions.

The cumulative effects of increasing cost and delay, and disproportionate discovery processes
resulting in both, have had devastating consequences on the public’s ability to access the civil justice
system, and further threaten to undermine the public’s confidence in the system.  Attorney
respondents to the ACTL, ABA and NFELA surveys indicated that the cost-benefit analysis affects
whether some partics can commence and maintain a civil action. Over 80 percent of attorneys in
every group answered “yes” to the following question: “In general, does your firm turn away cases
when it is not cost-cffective to handle them?™®  In all three surveys, $100,000 was the most
commonly cited monctary threshold for not taking a casc.

Survey results also suggest that some cases are settling primarily because of cost concerns. More
than 80 percent of respondents to the ACTL, ABA and general counsel surveys and a majority of
respondents to the NLLA survey indicated that costs drive cases to settle for reasons unrelated to
the merits.* "These feelings were strongly held by those representing primarily defendants, although
majorities of those representing primarily plaintifts or representing both equally also indicated a
direct causation between cost and settlement. In the IJC survey, 58 percent of defense lawyers and

3 ACTL. Fellows:
NELA Members: 70 percent median, 66 percent average.

39 ABA Litigation: 50 percent median, 50 percent average; NELA Members: 50 percent median; 33 percent average.
4 | (ULBRIGIIT &J:\W"ORSI\':[ L.L.P., L-DISCOVERY LINDINGS FROM TIIE 2005-2010 1"UT_BRIGIH'&J:\W"ORSI{I L.L.P.
LITIGATION TRENDS SURVEYS 3 (2010).

M TAALS, CIVIL LITIGATION SURVEY OF CHIEF LEGAL OFFICERS AND (GENERAL COUNSEL, sipra note 27, at 16.

2 Notably, U.K. companies were more posilive aboul the changes than their U.S. counterparts. FUIBRIGHT &
JAWORSKT, supra note 40, at 7, 78-79, 117.

* Jd. at 213.

#TAALS, C1vIL LIt1GATION SURVLEY O CHIEL LEEGAL OLFILCLERS AND GLENERAL COUNSLL, s#prz note 27, at 34.

* ACTL Fellows: 81 percent; ABA Litigation: 82 percent; NELA Members: 88 percent.

4 ACTL T'ellows: 83 percent; ABA Litigation: 83 percent; general counscl: 81 percent. NELA Members: 59 percent.

0 percent median, 67 percent average; ABA Titigation: 70 percent median, 66 percent average;
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those representing both parties equally agreed that “[tlhe cost of litigating in federal court, including
the cost of discovery, has caused at least one of my clients to settle a case that they would not have
sctled but for that cost.”” ‘L'hose representing primarily plaintiffs were split, with 39 percent
agreeing and 38 percent disagreeing.*

VI Modem Solutions

In short, the various surveys suggest that the 'RCP are not meeting the promise of Rule One:
“These rules ... should be construed and administered to secure the just, speedy, and inexpensive
determination of every action and proceeding.” Lftorts to bring the rules—both the FRCP and
state analogs—back in line with Rule One’s goals are increasing. In 2009, the Iual Repart on the Joint
Project of the ACTL. Task Iorce on Discovery and LAALS set forth 29 Proposed Principles that the two
organizations suggested “will ultmately result in a civil justice system that better serves the needs of
its users.” Since their release, these Principles have been the subject of extensive discussions on
rules-based changes and select Principles have been implemented in various forms in state courts
across the nation where rules changes are being evaluated and measured.

The importance of rules and rules-based solutions cannot be understated. In a perfect world,
judges, attorneys and the rules would all interact in a way that would ensure the maximum level of
cooperation, fairness, cfficiency and cost-cffectivencss: the rules would be simple to understand,
cost-cffective and casy to follow, attorncys would be cooperative, professional and consistently
follow the rules, and judges would consistently apply and enforce the rules in a way that ensures the
just, speedy and ihexpensive determination of the dispute.  [lowever, the civil justice system is not
operating in such a manner and the rules play a primary role in both creating the problems and
defining the solutions.

‘T'oo many attorneys believe they should—or must—take advantage of the full range of procedures
available to them under the rules, and the FRCP do little to dissuade them from this view. ‘Lhe
problem is cspecially acute with respect to the discovery rules. In fact, respondents to the ACTT,
ABA and NFELA surveys, and TAALS/Scarle Center survey of state and federal trial court judges,
generally hold attorneys more responsible for discovery inefficiencies than the litigants themselves.
Overall, not more than one in ten respondents agreed with the statement that “[litigants], not
attorneys, drive excessive discovcry.”SO In too many cases, discovery has become an end in itself and
the process does little, if anything, to promote the just, speedy and inexpensive determination of
actions.

VII. Conclusion

Active and effective case management by judges and attorney professionalism and civility play a
large role in this process, to be sure; however, judges cannot be forced to practice active case

47 TRE AND WITLGING, NATION AT, CASE-BASED CIVITL RUTES SURVEY, supra note 32, a1 72-73.

8 7d.

# FINAL RUPORT, supru note 10, at 1.

5 ACTL Fellows: 11 percent; ABA Litigation: 11 percent; NELA Members: G percent; State Judges: 7 percent; Federal
Judges: 7 percent.
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management and attorneys cannot be forced to cooperate and/or act in a civil manner. At the end
of the day, itis the rules that provide the structure within which judges and attorneys operate and it
is the rules that create the expectations to which the players in the civil justice system arc held. In
order to avoid the expenditure of unnecessary time and money, either the rules

particularly those
relating to discovery and providing judicial discretion to limit discovery—need to be much more
strictly enforced or the rules need to be rewritten to achieve the same result. After decades of calls
tor increased case management, numerous rounds of rules amendments authorizing judges to play a
greater role in the discovery process and arguably little progress to-date in reigning in discovery
costs, relying solely on case management or cooperation to bring the process back in line with the
needs of the users no longer seems a viable option.

The poal of rules in general is predictability and consistency. The specific goal of the FRCP is a just,
speedy and inexpensive system. The FRCP neither create predictability and consistency nor serve
justice, efficiency and cost-effectiveness. Accordinply, they must be changed: both with respect to e-
discovery and preservation, and also more broadly—to serve all litipants and potential litipants.

Page 11011
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AMERICAN COLLEGE OF TRIAL LAWYERS

The American College of Trial Lawyers, founded in 1950, is composed of the best of the trial bar
from the United States and Canada. Fellowship in the College is extended by invitation only,
after careful investigation, to those experienced trial lawyers who have mastered the art of
advocacy and those whose professional careers have been marked by the highest standards of
ethical conduct, professionalism, civility and collegiality. Lawyers must have a minimum of 15
years’ experience before they can be considered for Fellowship. Membership in the College
cannot exceed 1% of the total lawyer population of any state or province. Fellows are carefully
selected from among those who represent plaintiffs and those who represent defendants in civil
cases; those who prosecute and those who defend persons accused of crime. The College is thus
able to speak with a balanced voice on important issues affecting the administration of justice.
The College strives to improve and elevate the standards of trial practice, the administration of
justice and the ethics of the trial profession.

American College of Trial Lawyers
19900 MacArthur Boulevard, Suite 610
Irvine, California 92612
www actl.com
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INSTITUTE FOR THE ADVANCEMENT OF THE
AMERICAN LEGAL SYSTEM

The Institute for the Advancement of the American Legal System (IAALS) at the University of
Denver was the brainchild of the University’s Chancellor Emeritus Daniel Ritchie, Denver
attorney and Bar leader John Moye and United States District Court Judge Richard Matsch.
TAALS Executive Director Rebecca Love Kourlis is also a founding member and previously
served for almost twenty years as a Colorado Supreme Court Justice and trial court judge.

TAALS staff is comprised of an experienced and dedicated group of men and women who have
achieved recognition in their former roles as judges, lawyers, academics and journalists. Itisa
national non-partisan organization dedicated to improving the process and culture of the civil
justice system. IAALS provides principled leadership, conducts comprehensive and objective
research, and develops innovative and practical solutions. IAALS’ mission is to participate in
the achievement of a transparent, fair and cost-effective civil justice system that is accountable to
and trusted by those it serves.

In the civil justice reform area, IAALS is studying the relationship between existing Rules of
Civil Procedure and cost and delay in the civil justice system. To this end, it has examined
alternative approaches in place in other countries and even in the United States in certain
jurisdictions.

The Institute benefits from gifts donated to the University for the use of IAALS. None of those
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JOINT PROJECT
OF THE
THE AMERICAN COLLEGE OF TRIAL LAWYERS
TASK FORCE ON DISCOVERY
AND
THE INSTITUTE FOR THE ADVANCEMENT OF THE
AMERICAN LEGAL SYSTEM

FINAL REPORT!

The American College of Trial Lawyers Task Force on Discovery (“Task Force”) and the
Institute for the Advancement of the American Legal System (“IAALS”) at the University of
Denver have, beginning in mid-2007, engaged in a joint project to examine the role of discovery
in perceived problems in the United States civil justice system and to make recommendations for
reform, if appropriate. The project was conceived as an outgrowth of increasing concerns that
problems in the civil justice system, especially those relating to discovery, have resulted in
unacceptable delays and prohibitive expense. Although originally intended to focus primarily on
discovery, the mandate of the project was broadened to examine other parts of the civil justice
system that relate to and have a potential impact on discovery. The goal of the project is to
provide Proposed Principles that will ultimately result in a civil justice system that better serves
the needs of its users.

THE PROCESS

The participants have held seven two-day meetings and participated in additional lengthy
conference calls over the past 18 months. They began by studying the history of the Federal
Rules of Civil Procedure, past attempts at reforms, prior cost studies, academic literature
commenting on and proposing changes to the rules and media coverage about the cost of
litigation.

The first goal of the project was to determine whether a problem really exists and, if so, to
determine its dimensions. As a starting point, therefore, the Task Force and TAALS worked with
an outside consultant to design and conduct a survey of the Fellows of the American College of
Trial Lawyers (“ACTL”) to create a database from which to work. TAALS contracted with
Mathematica Policy Research, Inc. to manage the survey and bore its full cost. Mathematica
then compiled the results of the survey and issued an 87-page report.

! Accepled and approved by the Board of Regents of the American College of Trial Lawyers on February 25,
2009.
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The survey was administered over a four-week period beginning April 23, 2008. Tt was sent to
the 3,812 Fellows of the ACTL, excluding judicial, emeritus and Canadian Fellows, who could
be reached electronically. Of those, 1,494 responded. Responses of 112 not currently engaged
in civil litigation were not considered. The response rate was a remarkably high 42 percent.

On average, the respondents had practiced law for 38 years. Twenty-four percent represent
plaintiffs exclusively, 31 percent represent defendants exclusively and 44 percent represent both,
but primarily defendants. About 40 percent of the respondents litigate complex commercial
disputes, but fewer than 20 percent litigate primarily in federal court (although nearly a third split
their time equally between federal and state courts). Although there were some exceptions, such
as with respect to summary judgment, for the most part there was no substantial difference
between the responses of those who represent primarily plaintiffs and those who represent
primarily defendants, at least with respect to differences relating to the action recommended in
this report.

SURVEY RESULTS
Three major themes emerged from the Survey:

1. Although the civil justice system is not broken, it is in serious need of repair. In many
jurisdictions, today’s system takes too long and costs too much. Some deserving cases are not
brought because the cost of pursuing them fails a rational cost-benefit test while some other
cases of questionable merit and smaller cases are settled rather than tried because it costs too
much to litigate them.

2. The existing rules structure does not always lead to early identification of the contested issues
to be litigated, which often leads to a lack of focus in discovery. As a result, discovery can cost
far too much and can become an end in itself. As one respondent noted: “The discovery rules in
particular are impractical in that they promote full discovery as a value above almost everything
else.” Electronic discovery, in particular, needs a serious overhaul. It was described by one
respondent as a “morass.” Another respondent stated: “The new rules are a nightmare. The
bigger the case the more the abuse and the bigger the nightmare.”

3. Judges should have a more active role at the beginning of a case in designing the scope of
discovery and the direction and timing of the case all the way to trial. Where abuses occur,
judges are perceived not to enforce the rules effectively. According to one Fellow, “Judges need
to actively manage each case from the outset to contain costs; nothing else will work.”

In short, the survey revealed widely-held opinions that there are serious problems in the civil
justice system generally. Judges increasingly must serve as referees in acrimonious discovery
disputes, rather than deciding cases on their merits. From the outside, the system is often
perceived as cumbersome and inefficient. The emergence of various forms of alternative dispute
resolution emphasizes the point.
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On September 8, 2008, the Task Force and TAALS published a joint Interim Report, describing
the results of the survey in much greater detail. It can be found on the websites of both the
American College of Trial Lawyers, www.actl.com, and IAALS, www.du.edu/legalinstitute.

That report has since attracted wide attention in the media, the bar and the judiciary.

The results of the survey reflect the fact that circumstances under which civil litigation is
conducted have changed dramatically over the past seventy years since the currently prevailing
civil procedures were adopted.

The objective of the civil justice system is described in Rule 1 of the Federal Rules of Civil
Procedure as “the just, speedy, and inexpensive determination of every action and proceeding.”
Too often that objective is now not being met. Trials, especially jury trials, are vital to fostering
the respect of the public in the civil justice system. 1rials do not represent a failure of the
system. They are the cornerstone of the civil justice system. Unfortunately, because of expense
and delay, both civil bench trials and civil jury trials are disappearing.

PROPOSED PRINCIPLES

Recognizing the need for serious consideration of change in light of the survey results, the Task
Force and TAALS continued to study ways of addressing the problems they highlighted. They
have had the benefit of participants who practice under various civil procedure systems in the
United States and Canada, including both notice pleading and code pleading systems. They have
examined in detail civil justice systems in Canada, Australia, New Zealand and Europe, as well
as arbitration procedures and criminal procedure and have compared them to our existing civil
justice system.”

After careful study and many days of deliberation, the Task Force and TAALS have agreed on a
proposed set of Principles that would shape solutions to the problems they have identified. The
Principles are being released for the purpose of promoting nationwide discussion. These
Principles were developed to work in tandem with one another and should be evaluated in their
entirety.

RECOMMENDED ACTION

The Task Force and IAALS unanimously recommend that the Proposed Principles set forth in
this report, which can be applied to both state and federal civil justice systems, be made the
subject of public comment, discussion, debate and refinement. That process should include all
the stakeholders with an interest in a viable civil justice system, including state and federal
judiciaries, the academy, practitioners, bar organizations, clients and the public at large.

2 IAALS’s review of civil procedural reforms in cerlain [oreign jurisdictions and States in the Uniled Slales is
attached as Appendix A.
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Some of the Principles may be controversial in some respects. We encourage lively and
informed debate among interested parties to achieve the common goal of a fair and, we hope,
more efficient, system of justice. We are optimistic that the ensuing dialogue will lead to their
future implementation by those responsible for drafting and revising rules of civil practice and
procedure in jurisdictions throughout the United States.

PRINCIPLES

The Purpose of Procedural Rules: Procedural rules should be designed to

achieve the just resolution of every civil action. The concept of just resolution should include
procedures proportionate to the nature, scope and magnitude of the case thar will produce a
reasonably prompt, reasonably efficient, reasonably affordable resolution.

GENERAL

. The “one size fits all” approach of the current federal and most state
rules is useful in many cases but rulemakers should have the
flexibility to create different sets of rules for certain types of cases so
that they can be resolved more expeditiously and efficiently.

When the Federal Rules of Civil Procedure became effective in 1938 they
replaced the common law forms of actions at law and the differing sets of
procedures for those actions required by the Conformity Act of 1872 (each district
court used the procedures of the state in which it was located) as well as the
Equity Rules of 1912, which had governed suits in equity in all of the district
courts. The intent was to adopt a single, uniform set of rules that would apply to
all cases. Uniform rules made it possible for lawyers to appear in any federal
jurisdiction knowing that the same rules would apply in each.

It is time that the rules generally reflect the reality of practice. This Principle
supports a single system of civil procedure rules designed for the majority of
cases while recognizing that this “one size fits all” approach is not the most
effective approach for all types of cases. Over the years, courts have realized this
and have informally developed special rules and procedures for certain types of
cases. Examples include specitic procedures to process patent and medical
malpractice cases. Congress also perceived the need for different rules by
enacting the Private Securities Litigation Reform Act for securities cases.’

3 Another cxample is specific rules that have been developed to process cases of a lower dollar amount, for
example Rule 16.1 in Colorado which requires the setting of an early trial date, early, full and detailed disclosure,
and presumptively prohibits depositions, interrogatories, document requesls or requeslts for admission in civil actions
where the amount in controversy is $100.000 or less.
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The concem that the development of different rules will preclude lawyers from
practicing across districts is no longer a reality of present-day practice, as
advances in technology allow for almost instant access to local rules and
procedures.

We are not suggesting a return to the chaotic and overly-complicated pre-1938
litigation environment, nor are we suggesting differential treatment across
districts. This Principle is based on a recognition that the rules should reflect the
reality that there are case types that may require different treatment and provide
for exceptions where appropriate. Specialized rules should be the exception but
they should be permitted.

2. PLEADINGS

The Purpose of Pleadings: Pleadings should notify the opposing party and the
court of the factual and legal basis of the pleader’s claims or defenses in order fo define the
issues of fact and law to be adjudicated. They should give the opposing party and the court
sufficient information lo determine whether the claim or defense is sufficient in law o merit
continued litigation. Pleadings should set practical limits on the scope of discovery and wial
and should give the court sufficient information to control and supervise the progress of the case
to rial or other resolution.

. Notice pleading should be replaced by fact-based pleading. Pleadings
should set forth with particularity all of the material facts that are
known to the pleading party to establish the pleading party’s claims
or affirmative defenses.

One of the principal reforms made in the Federal Rules of Civil Procedure was to
permit notice pleading. For many years after the federal rules were adopted, there
were efforts to require specific, fact-based pleading in certain cases. Some of
those efforts were led by certain federal judges, who attempted to make those
changes by local rules; however, the Supreme Court resolved the issue in 1957 by
holding, in Conley v. Gibson, 355 U.S. 45 (1957), that a complaint should not be
dismissed unless it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claim that would entitle him to relief. States that adopted
the federal-type rules have generally followed suit.

One of the primary criticisms of notice pleading is that it leads to more discovery
than is necessary to identify and prepare for a valid legal dispute. In our survey,
61 percent of the respondents said that notice pleading led to more discovery in
order to narrow the claims and 64 percent said that fact pleading can narrow the
scope of discovery. Forty-eight percent of our respondents said that frivolous
claims and defenses are more prevalent than they were five years ago.

Some pleading rules make an exception for pleading fraud and mistake, as to
which the pleading party must state “with particularity” the circumstances
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constituting fraud or mistake. We believe that a rule with similar specificity
requirements should be applied to all cases and throughout all pleadings.

This Principle replaces notice pleading with fact-based pleading. We would
require the parties to plead, at least in complaints, counterclaims and affirmative
defenses, all material facts that are known to the pleading party to support the
elements of a claim for relief or an affirmative defense.

Fact-based pleading must be accompanied by rules for responsive pleading that
require a party defending a claim to admit that which should be admitted.
Although it is not always possible to understand complex fact situations in detail
at an early stage, an answer that generally denies all facts in the complaint simply
puts everything at issue and does nothing to identify and eliminate uncontested
matters from further litigation. Discovery cannot be framed to address the facts in
controversy if the system of pleading fails to identify them *

. A new summary procedure should be developed by which parties can
submit applications for determination of enumerated matters (such as
rights that are dependent on the interpretation of a contract) on
pleadings and affidavits or other evidentiary materials without
triggering an automatic right to discovery or trial or any of the other
provisions of the current procedural rules.

The Task Force recommends that consideration be given the development of
alternate procedures for resolution of some disputes where full discovery and a
full trial are not required. Contract interpretations, declaratory orders and
statutory remedies are examples of matters that can be dealt with efficiently in
such a proceeding. In a number of Canadian Provinces, the use of a similar
procedure, called an Application, serves this purpose. In Canada, the Notice of
Application must set out the precise grounds of relief, the grounds to be argued
including reference to rules and statutes and the documentary evidence to be
relied on. The contextual facts and documents are contained in an affidavit. The
respondents serve and file their responsive pleadings. Depositions may be taken
but are limited to what is contained in the affidavits. At or before the oral
hearing, the presiding judge can direct a trial of all or part of the application on
terms that he or she may direct if satisfied that live testimony is necessary. The
time from commencement to completion is most often substantially shorter and
less costly than a normal action.

Such an action is similar to but sufficiently different from a declaratory judgment
action that it deserves consideration. ltis similar to state statutes such as

Delaware Corporation Law § 220 (permitting a stockholder to sue to examine the
books and records of a corporation). The purpose, obviously, is to streamline the

" Some members of the Task Force believe that the fact-based pleading requirement should be extended (o
denials that are contained in answers but a majority of the Task Force disagrees.
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civil justice system for disputes that do not require the full panoply of procedural
devices now found in most systems.

DISCOVERY

The Purpose of Discovery: Discovery should enable a party to procure in

admissible form through the most efficient, nonredundant, cost-effective method reasonably
available, evidence directly relevant to the claims and defenses asserted in the pleadings.
Discovery shonld not be an end in itself; it should be merely a means of facilitating a just,
efficient and inexpensive resolution of disputes.

. Proportionality should be the most important principle applied to all
discovery.

Discovery is not the purpose of litigation. It is merely a means to an end. If
discovery does not promote the just, speedy and inexpensive determination of
actions, then it is not fulfilling its purpose.

Unfortunately, many lawyers believe that they should—or must—take advantage of
the full range of discovery options offered by the rules. They believe that zealous
advocacy (or fear of malpractice claims) demands no less and the current rules
certainly do not dissuade them from that view. Such a view, however, is at best a
symptom of the problems caused by the current discovery rules and at worst a
cause of the problems we face. In either case, we must eliminate that view. Itis
crippling our civil justice system.

The parties and counsel should attempt in good faith to agree on proportional
discovery at the outset of a case but failing agreement, courts should become
involved. There simply is no justification for the parties to spend more on
discovery than a case requires. Courts should be encouraged, with the help of the
parties, to specify what forms of discovery will be permitted in a particular case.
Courts should be encouraged to stage discovery to insure that discovery related to
potentially dispositive issues is taken first so that those issues can be isolated and
timely adjudicated.

. Shortly after the commencement of litigation, each party should
produce all reasonably available nonprivileged, non-work product
documents and things that may be used to support that party’s
claims, counterclaims or defenses.

Only 34 percent of the respondents said that the current initial disclosure rules
reduce discovery and only 28 percent said they save the clients money. The
initial-disclosure rules need to be revised.

This Principle is similar to Rule 26(a)(1)(ii) of the Federal Rules of Civil
Procedure’s requirement for initial disclosures but it is slightly broader. Whereas
the current Rule permits description of documents by category and location, we

7
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would require production. This Principle is intended to achieve a more
meaningful and effective exchange of documents in the early stages of the
litigation.

The rationale for this Principle is simple: each party should produce, without
delay and without a formal request, documents that are readily available and may
be used to support that party’s claims, counterclaims or defenses. This Principle,
together with fact-based pleadings, ought to facilitate narrowing of the issues and,
where appropriate, settlement.

To those charged with applying such a Principle, we suggest that the plaintiff
could be required to produce such documents very shortly after the complaint is
served and that the defendant, who, unlike the plaintiff, may not be presumed to
have prepared for the litigation beforehand, be required to produce such
documents within a somewhat longer period of time, say 30 days after the answer
is served.

There should be an ongoing duty to supplement this disclosure. A sanction for
failure to comply, absent cause or excusable neglect, could be an order precluding
use of such evidence at trial.

We also urge specialty bars to develop specitic disclosure rules for certain types
of cases that could supplement or even replace this Principle.

. Discovery in general and document discovery in particular should be
limited to documents or information that would enable a party to
prove or disprove a claim or defense or enable a party to impeach a
witness.

The current rules permit discovery of all documents and information relevant to a
claim or defense of any party. As a result, it is not uncommon to see discovery
requests that begin with the words “all documents relating or referring to . ...
Such requests are far too broad and are subject to abuse. They should not be
permitted.

Especially when combined with notice pleading, discovery is very expensive and
time consuming and easily permits substantial abuse. We recommend changing
the scope of discovery so as to allow only such limited discovery as will enable a
party to prove or disprove a claim or defense or to impeach a witness.

Until 1946, document discovery in the federal system was limited to things
“which constitute or contain evidence material to any matter involved in the
action” and then only upon motion showing good cause. The scope of discovery
was changed for depositions in 1946 to the “subject matter of the action”. It was
not until 1970 that the requirement for a motion showing good cause was
eliminated for document discovery. According to the Advisory Committee Notes,
the “good cause” requirement was eliminated “because it has furnished an
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uncertain and erratic protection to the parties from whom production [of
documents] is sought . . .” The change also was intended to allow the system to
operate extrajudicially but the result was to afford virtually no protection at all to
those parties. Ironically, the change occurred just as copying machines were
becoming widely used and just before the advent of the personal computer.

The “extrajudicial” system has proved to be flawed. Discovery has become broad
to the point of being limitless. This Principle would require courts and parties to
focus on what is important to fair, expeditious and inexpensive resolution of civil
litigation.

. There should be early disclosure of prospective trial witnesses.

Identification of prospective witnesses should come early enough to be useful
within the designated time limits. We do not take a position on when this
disclosure should be made but it should certainly come before discovery is closed
and it should be subject to the continuing duty to update. The current federal rule
that requires the identification of persons who have information that may be used
at trial (Rule 26(a)(1)(A)(i)) probably comes too early in most cases and often
leads to responses that are useless.

. After the initial disclosures are made, only limited additional
discovery should be permitted. Once that limited discovery is
completed, no more should be allowed absent agreement or a court
order, which should be made only upon a showing of good cause and
proportionality.

This is a radical proposal. It is our most significant proposal. It challenges the
current practice of broad, open-ended and ever-expanding discovery that was a
hallmark of the federal rules as adopted in 1938 and that has become an integral
part of our civil justice system. This Principle changes the default. Up to now,
the default is that each party may take virtually unlimited discovery unless a court
says otherwise. We would reverse the default.

Our discovery system is broken. Fewer than half of the respondents thought that
our discovery system works well and 71 percent thought that discovery is used as
a tool to force settlement.

The history of discovery-reform efforts further demonstrates the need for radical
change. Serious reform efforts began under the mandate of the 1976 National
Conference on the Causes of Popular Dissatisfaction with the Administration of
Justice, commonly referred to as the Pound Conference. Acting under the
conference’s mandate, the American Bar Association’s Section of Litigation
created a Special Committee for the Study of Discovery Abuse, which published a
report in 1977 recommending numerous specific changes in the rules to correct
the abuse identified by the Pound Conference. The recommendations, which
included narrowing the subject-matter-of-the-action scope, resulted in substantial
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controversy and extensive consideration by the Advisory Committee on Civil
Rules and numerous professional groups. In a long process lasting about a quarter
of a century, many of the recommendations were eventually adopted in one form
or another.

There is substantial opinion that all of those efforts have accomplished little or
nothing. Our survey included a request for expressions of agreement or
disagreement with a statement that the cumulative effect of the 1976-2007
changes in the discovery rules significantly reduced discovery abuse. Only about
one third of the respondents agreed; 44 percent disagreed and an additional 12
percent strongly disagreed.

Efforts to limit discovery must begin with definition of the type of discovery that
is permissible, but it is difficult, if not impossible, to write that definition in a way
that will satisty everyone or that will work in all cases. Relevance surely is
required and some rules, such as the International Bar Association Rules of
Evidence, also require materiality. Whatever the definition, broad, unlimited
discovery is now the default notwithstanding that various bar and other groups
have complained for years about the burden, expense and abuse of discovery.

This Principle changes the default while still permitting a search, within reason,
for the “smoking gun”. Today, the default is that there will be discovery unless it
is blocked. 7his Principle permits limited discovery proportionalely tied to the
claims actually at issue, after which there will be no more. The limited discovery
contemplated by this Principle would be in addition to the initial disclosures that
the Principles also require. Whereas the initial disclosures would be of
documents that may be used to support the producing party’s claims or defenses,
the limited discovery described in this Principle would be of documents that
support the requesting party’s claims or defenses. This Principle also applies to
electronic discovery.

We suggest the following possible areas of limitation for further consideration:

(1) limitations on scope of discovery (ie., changes in the definition of
relevancey),

(2)  limitations on persons from whom discovery can be sought;

3) limitations on the types of discovery (e.g., only document discovery, not
interrogatories);

(4)  numerical limitations (e.g., only 20 interrogatories or requests for
admissions; only S0 hours of deposition time);

(5) elimination of depositions of experts where their testimony is strictly
limited to the contents of their written report;

(6)  limitations on the time available for discovery;

10
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(7) cost shifting/co-pay rules;

(8)  financial limitations (i.e., limits on the amount of money that can be
spent—or that one party can require its opponent to spend—on discovery),
and

9) discovery budgets that are approved by the clients and the court.

For this Principle to work, the contours of the limited discovery we contemplate
must be clearly defined. For certain types of cases, it will be possible to develop
standards for the discovery defaults. For example, in employment cases, the
standard practice is that personnel files are produced and the immediate
decisionmaker is deposed. In patent cases, disclosure of the inventor’s notebooks
and the prosecution history documents might be the norm. The plaintiff and
defense bars for certain types of specialized cases should be able to develop
appropriate discovery protocols for those cases.

We emphasize that the primary goal is to change the default from unlimited
discovery to limited discovery. No matter how the limitations are defined, there
should be limitations. Additional discovery beyond the default limits would be
allowed only on a showing of good cause and proportionality.

We hasten to note again that this Principle should be read together with the
Principles requiring fact-based pleading and that each party forthwith should
produce at the beginning of litigation documents that may be used to support that
party’s claims or defenses. We expect that the limited discovery contemplated by
this Principle and the initial-disclosure Principle would be swift, useful and
virtually automatic.

We reiterate that there should be a continuing duty to supplement disclosures and
discovery responses.

. All facts are not necessarily subject to discovery.

This is a corollary of the preceding Principle. We now have a system of
discovery in which parties are entitled to discover all facts, without limit, unless
and until courts call a halt, which they rarely do. As a result, in the words of one
respondent, discovery has become an end in itself and we routinely have
“discovery about discovery”. Recall that our current rules were created in an era
before copying machines, computers and e-mail. Advances in technology are
overtaking our rules, to the point that the Advisory Committee Notes to Rule
26(b)(2)(B) of the Federal Rules of Civil Procedure state that “It is not possible to
define in a rule the different types of technological features that may affect the
burdens and costs of accessing electronically stored information.”

There is, of course, a balance to be established between the burdens of discovery
on the one hand and the search for evidence necessary for a just result on the other
hand. This Principle is meant to remind courts and litigants that discovery is to be

11
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limited and that the goal of our civil justice system is the “just, speedy, and
inexpensive determination of every action and proceeding”.

Discovery planning creates an expectation in the client about the time and the
expense required to resolve the case. Additional discovery issues, which may
have been avoidable, and their consequent expense may impair the ability of the
client to afford or be represented by a lawyer at trial.

. Courts should consider staying discovery in appropriate cases until
after a motion to dismiss is decided.

Discovery should be a mechanism by which a party discovers evidence to support
or defeat a valid claim or defense.” Tt should not be used for the purpose of
enabling a party to see whether or not a valid claim exists. If, as we recommend,
the complaint must comply with fact-based pleading standards, courts should
have the ability to test the legal sufficiency of that complaint in appropriate cases
before the parties are allowed to embark on expensive discovery that may never
be used.

. Discovery relating to damages should be treated differently.

Damages discovery is significantly different from discovery relating to other
issues and may call for different discovery procedures relating to timing and
content. The party with the burden of proof should, at some point, specifically
and separately identify its damage claims and the calculations supporting those
claims. Accordingly, the other party’s discovery with respect to damages should
be more targeted. Because damages discovery often comes very late in the
process, the rules should reflect the reality of the timing of damages discovery.

. Promptly after litigation is commenced, the parties should discuss the
preservation of electronic documents and attempt to reach agreement
about preservation. The parties should discuss the manner in which
electronic documents are stored and preserved. If the parties cannot
agree, the court should make an order governing electronic discovery
as soon as possible. That order should specify which electronic
information should be preserved and should address the scope of
allowable proportional electronic discovery and the allocation of its
cost among the parties.

Electronic information is fundamentally different from other types of discovery in
the following respects: it is everywhere, it is often hard to gain access to and it is
typically and routinely erased. Under judicial interpretations, once a complaint is
served, or perhaps even earlier, the parties have an obligation to preserve all

 We recognize (hal discovery need not be limited to admissible evidence, but if the discovery does not
ultimately lead to evidence that can be used at trial, it serves very little purpose.

12
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material that may prove relevant during a civil action, including electronic
information. That is very difficult, if not impossible, to accomplish in an
environment in which litigants maintain enormous stores of electronic records.
Electronic recordkeeping has led to the retention of information on a scale not
contemplated by the framers of the procedural rules, a circumstance complicated
by legitimate business practices that involve the periodic erasure of many
electronic records.

Often the cost of preservation in response to a “litigation hold” can be enormous,
especially for a large business entity.

Under Federal Rule of Civil Procedure 16(b), which was amended in 2006 to
include planning for the discovery of electronic information, the initial pretrial
conference, if held at all, does not occur until months after service of the
complaint. By that time, the obligation to preserve all relevant documents has
already been triggered and the cost of preserving electronic documents has
already been incurred. This is a problem.

It is desirable for counsel to agree at the outset about electronic-information
preservation and many local rules require such cooperation. Absent agreement of
counsel, this Principle requires prompt judicial involvement in the identification
and preservation of electronic evidence. We call on courts to hold an initial
conference promptly after a complaint is served, for the purpose of making an
order with respect to the preservation of electronic information. In this regard, we
refer to Principle 5 of the Sedona United States Principles for Flectronic
Document Production.®

We are aware of cases in which, shortly after a complaint is filed, a motion is
made for the preservation of certain electronic documents that otherwise would be
destroyed in the ordinary course. See, e.g., Keir v. Unumprovident Corp., No. 02
Civ. 8781, 2003 WL 21997747 (SD.N.Y. Aug. 22, 2003) (counsel told court that
simply preserving all backup tapes from 881 corporate servers “would cost
millions of dollars” and court fashioned a very limited preservation order after
requiring counsel to confer).

This Principle would mandate electronic-information conferences, both with
counsel and the court, absent agreement. Before such a conference, there should

© The Sedona Conforence is a nonprofit law and policy think tank based in Scdona, Arizona. It has published

principles relating to clectronic document production. Scdona Canada was formed in 2006 out of a recognition that
electronic discovery was “quickly becoming a laclor in all Canadian civil litigation, large and small.” An overview
of the Principles developed by Working Group 1 and Working Group 7 (“Sedona Canada™) are in Appendix B. The
complete publications of both Working Groups are The Sedona Principles, Second Edition: Best Practices,
Recommendations & Principles for Addressing Electronic Document Production (The Sedona Conference®™ Working
Group Series, 2007) and The Sedona Canada Principles Addressing Flectronic Discovery (A Project of The Sedona
Conference® Working Group 7, Sedona Canada, January 2008), and (e full text of each document may be

downloaded free of charge for personal use from www.thesedonac

nference.org.
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be a safe harbor for routine, benign destruction, so long as it is not done
deliberately in order to destroy evidence.

The issue here is not the scope of electronic discovery; rather the issue is what
must be preserved before the scope of permissible electronic discovery can be
determined. It is the preservation of electronic materials at the outset of litigation
that engenders expensive retention efforts, made largely to avoid collateral
litigation about evidence spoliation. Litigating electronic evidence spoliation
issues that bloom after discovery is well underway can impose enormous expense
on the parties and can be used tactically to derail a case, drawing the court’s
attention away from the merits of the underlying dispute. Current rules do not
adequately address this issue.

. Electronic discovery should be limited by proportionality, taking into
account the nature and scope of the case, relevance, importance to the
court’s adjudication, expense and burdens.

Our respondents told us that electronic discovery is a nightmare and a morass.
These Principles require early judicial involvement so that the burden of
electronic discovery is limited by principles of proportionality. Although the
Advisory Committee on Civil Rules attempted to deal with the issues in new Rule
26(b)(2), many of our respondents thought that the Rule was inadequate. The
Rule, in conjunction with the potential for sanctions under rule 37(e), exposes
litigants to a series of legal tests that are not self-explanatory and are difficult to
execute in the world of modem information technology. The interplay among
“undue cost and burden,” “reasonably accessible,” “routine good faith operation,”
and “good cause,” all of which concepts are found in that rule, presents traps for
even the most well-intentioned litigant.

2 o

We understand that more than 50 district courts have detailed local rules for
electronic discovery. The best of those provisions should be adopted nationwide.

We are well aware that this area of civil procedure continues to develop and we
applaud efforts such as new Federal Rule of Evidence 502 seeking to address the
critical issue of attomey-client privilege waiver in the production of documents,
including electronic records. It remains to be seen, however, whether a
nonwaiver rule will reduce expenses or limit the pre-production expense of
discovery of electronic information.

. The obligation to preserve electronically-stored information requires
reasonable and good faith efforts to retain information that may be
relevant to pending or threatened litigation; however, it is
unreasonable to expect parties to take every conceivable step to
preserve all potentially relevant electronically stored information.
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. Absent a showing of need and relevance, a party should not be
required to restore deleted or residual electronically-stored
information, including backup tapes.

. Sanctions should be imposed for failure to make electronic discovery
only upon a showing of intent to destroy evidence or recklessness.

. The cost of preserving, collecting and reviewing electronically-stored
material should generally be borne by the party producing it but
courts should not hesitate to arrive at a different allocation of
expenses in appropriate cases.

The above Principles are taken from the Sedona Principles for Addressing
Llectronic Document Production (June 2007) and the Sedona Canada Principles
Addressing Electronic Discovery (January 2008). They are meant to provide a
framework for developing rules of reasonableness and proportionality. They do
not replace or modify the other Principles relating to the limitation of discovery.
They are merely supplemental.

By way of explanation, we can do no better than to quote from two Canadian
practitioners who have studied the subject extensively and who bring a refreshing
viewpoint to the subject:

The proliferation in recent years of guidelines, formal and informal
rules, articles, conferences and expert service providers all dealing
with e-discovery may, at times, have obscured the reality that e-
discovery must be merely a means to an end and not an end unto
itself. E-discovery is a tool which, used properly, can assist with
the just resolution of many disputes; however, used improperly,
e-discovery can frustrate the cost-effective, speedy and just
determination of almost every dispute.

E-discovery has had, and it will continue to have, a growing
importance in litigation just as technology has a growing
importance in society and commerce. It is up to counsel and the
judiciary to ensure that e-discovery does not place the courtroom
out of the reach of parties seeking a fair adjudication of their
disputes.

B. Sells & TJ Adhihetty, E~discovery, you can't abways get what
you want, International Litigation News, Sept. 2008, pp. 35-36.
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. In order to contain the expense of electronic discovery and to carry
out the Principle of Proportionality, judges should have access to, and
attorneys practicing civil litigation should be encouraged to attend,
technical workshops where they can obtain a full understanding of the
complexity of the electronic storage and retrieval of documents.

Although electronic discovery is becoming extraordinarily important in civil
litigation, it is proving to be enormously expensive and burdensome. The vast
majority (75 percent) of our respondents confirmed the fact that electronic
discovery has resulted in a disproportionate increase in the expense of discovery
and thus an increase in total litigation expense. Electronic discovery, however, is
a fact of life that is here to stay. We favor an intensive study to determine how
best to cope with discovery of this information in an efficient, cost-effective way
to ensure expenses that are proportional to the value of the case.

Unfortunately, the rules as now written do not give courts any guidance about
how to deal with electronic discovery. Moreover, 76 percent of the respondents
said that courts do not understand the difficulties parties face in providing
electronic discovery. Likewise, trial counsel are often uninformed about the
technical facets of electronic discovery and are ill-equipped to assist trial courts in
dealing with the issues that arise. Some courts have imposed obligations on
counsel to ensure that their clients fully comply with electronic discovery
requests; litigation about compliance with electronic discovery requests has
become commonplace. We express no opinion about the legitimacy or
desirability of such orders.

It does appear, however, that some courts do not fully understand the complexity
of the technical issues involved and that the enormous scope and practical
unworkability of the obligations they impose on trial counsel are often impossible
to meet despite extensive (and expensive) good-faith efforts.

At a minimum, courts making decisions about electronic discovery should fully
understand the technical aspects of the issues they must decide, including the
feasibility and expense involved in complying with orders relating to such
discovery. Accordingly, we recommend workshops for judges to provide them
with technical knowledge about the issues involved in electronic discovery. We
also recommend that trial counsel become educated in such matters. An informed
bench and bar will be better prepared to understand and make informed decisions
about the relative difficulties and expense involved in electronic discovery. Such
education is essential because without it, counsel increasingly will be constrained
to rely on third-party providers of electronic-discovery services who include
judgments about responsiveness and privilege among the services they provide, a
trend we view with alarm.
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. Requests for admissions and contention interrogatories should be
limited by the Principle of proportionality. They should be used
sparingly, if at all.

Requests for admission can be abused, particularly when they are used in large
numbers to elicit admissions about immaterial or trivial matters. Used properly,
they can focus the scope of discovery by eliminating matters that are not at issue,
presumably shortening depositions, eliminating substantial searches for
documentary proof and shortening the trial. We recommend meaningful limits on
the use of this discovery tool to ensure that it is used for its intended purposes.
For example, it could be limited to authentication of documents or numerical and
statistical calculations.

Even greater abuse seems to arise with the use of contention interrogatories. They
often seek to compel an adversary to summarize its legal theories and then itemize
evidence in support of those theories. Just as frequently, they draw lengthy
objections that they are premature, seek the revelation of work-product and invite
attorney-crafted answers so opaque that they do little to advance the efficient
resolution of the litigation. This device should be used rarely and narrowly.

EXPERTS

. Experts should be required to furnish a written report setting forth
their opinions, and the reasons for them, and their trial testimony
should be strictly limited to the contents of their report. Except in
extraordinary cases, only one expert witness per party should be
permitted for any given issue.

The federal rules and many state rules require written expert reports and we urge
that the requirement should be followed by all courts. The requirement of an
expert report from an expert should obviate the need for a deposition in most
cases. In fact, some Task Force members believe that it should obviate altogether
the need for a deposition of experts.

We also endorse the proposed amendment to Federal Rule of Civil Procedure
26(b)(4)(B) and (C) and recommend comparable state rules that would prohibit
discovery of draft expert reports and some communications between experts and
counsel.
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5. DISPOSITIVE MOTIONS

The Purpose of Dispositive Motions: Disposilive motions before trial identify and
dispose of any issues that can be disposed of without unreasonable delay or expense before, or in
lieu of, trial.

Although we do not recommend any Principle relating to summary judgment
motions, we report that there was a disparity of views in the Task Force, just as
there was a disparity of views among the respondents. For example, nearly 64
percent of respondents who represent primarily plaintiffs said that summary
Jjudgment motions were used as a tactical tool rather than in a good-faith effort to
narrow issues. By contrast, nearly 69 percent of respondents who represent
primarily defendants said that judges decline to grant summary judgment motions
even when they are warranted. This subject deserves further careful consideration
and discussion.

6. JUDICTAL MANAGEMENT

. A single judicial officer should be assigned to each case at the
beginning of a lawsuit and should stay with the case through its
termination.

The survey respondents agreed overwhelmingly (89 percent) that a single judicial
officer should oversee the case from beginning to end. Respondents also agreed
overwhelmingly (74 percent) that the judge who is going to try the case should
handle all pretrial matters.

In many federal districts, the normal practice is to assign each new case to a single
judge and that judge is expected to stay with the case from the beginning to the
end. Assignment to a single judge is the most efficient method of judicial
management. We believe that the principal role of the judge should be to try the
case. Judges who are going to try cases are in the best position to make pretrial
rulings on evidentiary and discovery matters and dispositive motions.

We are aware that in some state courts, judges are rotated from one docket to
another and that in some federal districts, magistrate judges handle discovery
matters. We are concerned that such practices deprive the litigants of the
consistency and clarity that assignment to a single docket, without rotation, brings
to the system of justice.

We are also cognizant of the fact that in some courts, the scarcity of judicial
resources will not allow for the assignment of every case to a single judge, but in
those cases, we recommend an increase in judicial resources so that this Principle
can be consistently followed.
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. Initial pretrial conferences should be held as soon as possible in all
cases and subsequent status conferences should be held when
necessary, either on the request of a party or on the court’s own
initiative.

In most systems, initial pretrial conferences are permissible but not mandatory.
This Principle would require such conferences in all cases. Sixty-seven percent of
our respondents thought that such conferences inform the court about the issues in
the case and 53 percent thought that such conferences identified and, more
important, narrowed the issues. More than 20 percent of the respondents reported
that such conferences are not regularly held.

Pretrial conferences are a useful vehicle for involving the court at the earliest
possible time in the management of the case. They are useful for keeping the
judge informed about the progress of the case and allowing the court to guide the
work of counsel. We are aware that there are those who believe that judges
should not become involved in litigation too early and should allow the parties to
control the litigation without judicial supervision. However, we believe that,
especially in complex cases, the better procedure is to involve judges early and
often.

Early judicial involvement is important because not all cases are the same and
because different types of cases require different case management. Some, such
as complex cases, require more; some, such as relatively routine or smaller cases,
require less. The goal is the just, cost-effective and expeditious resolution of
disputes.

Seventy-four percent of the Fellows in the survey said that early intervention by
judges helped to narrow the issues and 66 percent said that it helped to limit
discovery. Seventy-one percent said that early and frequent involvement of a
judicial officer leads to results that are more satisfactory to the client.

We believe that pretrial conferences should be held early and that in those
conferences courts should identify pleading and discovery issues, specify when
they should be addressed and resolved, describe the types of limited discovery
that will be permitted and set a timetable for completion. We also believe the
conferences are important for a speedy and efficient resolution of the litigation
because they allow the court to set directions and guidelines early in the case.

. At the first pretrial conference, the court should set a realistic date for
completion of discovery and a realistic trial date and should stick to

them, absent extraordinary circumstances.

There has been a good deal of debate about the benefits of the early setting of a
trial date.
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In 1990, the Federal Judicial Center asked the Advisory Committee on Civil
Rules to consider amending Rule 16 to require the court to set a trial date at the
Rule 16 conference. The Advisory Committee chose not to do so “because the
docket conditions in some districts would make setting a realistic trial date early
in the case unrealistic”. R. Marcus, Retooling American Discovery for the
Twenty-First Century: Toward a New World Order?, 7 Tulane J. of Int’l & Comp.
Law 153, 179 (1999).

A majority of our respondents (60 percent) thought that the trial date should be set
carly in the case.

There can be significant benefits to setting a trial date early in the case. For
example, the sooner a case gets to trial, the more the claims tend to narrow, the
more the evidence is streamlined and the more efficient the process becomes.
Without a firm trial date, cases tend to drift and discovery takes on a life of its
own. In addition, we believe that setting realistic but firm trial dates facilitates the
settlement of cases that should be settled, so long as the court is vigilant to ensure
that the parties are behaving responsibly. In addition, it will facilitate the trials of
cases that should be tried.

In Delaware Chancery Court, for example, where complex, expedited cases such
as those relating to hostile takeovers are heard frequently, the parties know that in
such cases they will have only a limited time within which to take discovery and
get ready for trial. The parties become more efficient and the process can be more
focused.

A new IAALS study provides strong empirical support for early setting of trial
dates. Based on an examination of nearly 8,000 closed federal civil cases, the
TAALS study found that there is a strong positive statistical correlation between
the overall time to resolution of the case and the elapsed time between the filing
of the case and the court’s setting of a trial date. See Institute for the
Advancement of the American Legal System, Civil Case Processing in the
Federal Courts: A Twenty-First Century Analysis (forthcoming January 2009).

We also believe that the trial date should not be adjourned except under
extraordinary circumstances. The IAALS study found that trial dates are
routinely adjourned. Over 92 percent of motions to adjourn the trial date were
granted and less than 45 percent of cases that actually went to trial did so on the
trial date that was first set. The parties have a right to get their case to trial
expeditiously and if they know that the trial date will be adjourned, there is no
point in setting a trial date in the first place. It is noteworthy that the IAALS
study also found that in courts where trial dates are expected to be held firm, the
parties seek trial adjournments at a much lower rate and only under truly
extraordinary circumstances.
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. Parties should be required to confer early and often about discovery
and, especially in complex cases, to make periodic reports of those
conferences to the court.

Discovery conferences work well and should be continued. Over half

(59 percent) of our respondents thought that conferences are helpful in managing
the discovery process; just over 40 percent of the respondents said that discovery
conferences — although they are mandatory in most cases — frequently do not
occur.

Cooperation of counsel is critical to the speedy, effective and inexpensive
resolution of disputes in our civil justice system. Ninety-seven percent of our
respondents said that when all counsel are collaborative and professional, the case
costs the client less. Unfortunately, cooperation does not often occur. In fact, it is
argued that cooperation is inconsistent with the adversary system. Professor
Stephen Landsman has written that the “sharp clash of proofs presented by
adversaries in a highly structured forensic setting” is key to the resolution of
disputes in a manner that is acceptable to both the parties and society.

S. Landsman, ABA Section of Litigation, Readings on Adversarial Justice: The
American Approach to Adjudication, 2 (1988).

However, Chief Magistrate Judge Paul W. Grimm of the United States District
Court for the District of Maryland, referring specifically to Professor Landsman’s
comment, responded that

However central the adversary system is to our way of formal
dispute resolution, there is nothing inherent in it that precludes
cooperation between the parties and their attorneys during the
litigation process to achieve orderly and cost effective discovery of
the competing facts on which the system depends. Mancia v.
Mayflower Textile Servs. Co. et al., Civ. No. 1:08-CV-00273-CCB,
Oct. 15, 2008, p. 20.

Involvement of the court is key to effective cooperation and to a productive
discovery conference. Even where the parties agree, the court should review the
results of the agreement carefully in order to ensure that the results are conducive
to a just, speedy and inexpensive resolution of the dispute. Unlike earlier studies
and literature, the survey revealed that experienced trial lawyers increasingly see
the role of the judge as a “monitor” whose involvement can critically impact the
cost and time to resolution of disputes.

. Courts are encouraged to raise the possibility of mediation or other
form of alternative dispute resolution early in appropriate cases.
Courts should have the power to order it in appropriate cases at the
appropriate time, unless all parties agree otherwise. Mediation of
issues (as opposed to the entire case) may also be appropriate.
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This is a controversial principle; however, it recognizes reality.

Over half (55 percent) of the respondents said that alternative dispute resolution
was a positive development. A surprisingly high 82 percent said that court-
ordered alternative dispute resolution was a positive development and 72 percent
said that it led to settlements without trial.

As far as expense was concerned, 52 percent said that alternative dispute
resolution decreased the expense for their clients and 66 percent said that it
shortened the time to disposition.

Three conclusions could be drawn. First, this could be a reflection of the extent to
which alternative dispute resolution has become efficient and effective. Second,
it could be a reflection of how slow and inefficient the normal judicial process has
become. Third, it could be a reflection of the fact that ADR may afford the
parties a mechanism for avoiding costly discovery.

Whatever the reason, we acknowledge the results and therefore recommend that
courts be encouraged to raise mediation as a possibility and that they order it in
appropriate cases. We note, however, that if these Principles are effective in
reducing the cost of discovery, parties may opt more often for judicial trials, as
opposed to ADR. That is, at least, our hope.

We also note that under the Alternative Dispute Resolution Act of 1998 (28 USC
§ 651, et seq.), federal courts have the power to require parties to “consider”
alternative dispute resolution or mediation and are required to make at least one
such process available to litigants. We are aware that many federal district courts
require alternative dispute resolution and that some state courts require mediation
or other alternative dispute resolution in all cases. Some courts will not allow
discovery or set a trial date until after the parties mediate. While we believe that
mediation or some other form of alternative dispute resolution is desirable in
many cases, we believe that the parties should have the ability to say “no” in
appropriate cases where they all agree. This is already the practice in many
courts.

. The parties and the courts should give greater priority to the
resolution of motions that will advance the case more quickly to trial
or resolution.

Judicial delay in deciding motions is a cause — perhaps a major cause — of delay
in our civil justice system.” We recognize that our judges often are overworked
and without adequate resources. Judicial delay in deciding certain motions that
would materially advance the litigation has a materially adverse impact on the

’ One of our respondents described a case in which it took the court two years (o decide a summary judgment
motion. Such a delay is unacceptable and greatly increases the cost of litigation.
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ultimate resolution of litigation.* Tn this respect, we endorse Section 11.34 of the
Manual For Complex Litigation (Fourth) 2004:

1t is important to decide [summary judgment] motions promptly;
deferring rulings on summary judgment motions until the final
pretrial conference defeats their purpose of expediting the
disposition of issues.

It would be appropriate to discuss such motions at a Rule 16 conference so that
the court could be alerted to the importance of a prompt resolution of such
motions, since delay in deciding such motions almost certainly adds to the
expense of litigation.

. All issues to be tried should be identified early.

There is often a difference between issues set forth in pleadings and issues to be
tried. Some courts require early identification of the issues to be tried and in
international arbitrations, terms of reference at the beginning of a case often
require that all issues to be arbitrated be specifically identified. Under the Manual
For Complex Litigation (Fourth), Section 11.3, “The process of identifying,
defining, and resolving issues begins at the initial pretrial conference.” We
applaud such practices and this Principle would require early identification of the
issues in all cases. Such early identification will materially advance the case and
limit discovery to what is truly important. It should be carefully done and should
not be merely a recapitulation of the pleadings. We leave to others the description
of the form that such statement of issues should take.”

. These Principles call for greater involvement by judges. Where
judicial resources are in short supply, they should be increased.

This Principle recognizes the position long favored by the College. Judicial
resources are limited and need to be increased.

. Trial judges should be familiar with trial practice by experience,
judicial education or training and more training programs should be
made available to judges.

¥ At present, the Civil Justice Reform Act and current Judicial Conference policy require cach federal district
court to report on (1) motions and certain other matters pending for over six months and (2) cascs pending for over
three years, broken oul by judicial olficer. These reports are available [or a [ee only on the PACER Service Center
web site. We strongly encourage that CJRA reports be made available at no cost on the United States Couuts official
web site (syww.uscourts.gov), as well as on each district court’s individual web site within a reasonable time period

after the reports are completed. We also encourage state court systemns to provide similar information if they arc not

already doing so.

“ Section 11.33 of the Manual For Complex Litigation (Fourth) 2004, identifies six possible actions thal can
help identify, define and resolve issues.
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Knowledge of the trial process is critical for judges responsible for conducting the
trial process. We urge that consideration of trial experience should be an
important part of the judicial selection process. Judges who have trial or at least
significant case management experience are better able to manage their dockets
and to move cases efficiently and expeditiously. Nearly 85 percent of our
respondents said that only individuals with substantial trial experience should be
chosen as judges and 57 percent thought that judges did not like taking cases to
trial. Accordingly, we believe that more training programs should be made
available so that judges will be able more efficiently to manage cases so that they
can be tried effectively and expeditiously.
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NEXT STEPS

There is much more work to be done. We hope that this joint report will inspire substantive
discussion among practicing lawyers, the judiciary, the academy, legislators and, most
importantly, clients and the public. In the words of Task Force member The Honourable
Mr. Justice Colin L. Campbell of the Superior Court of Justice, Toronto, Ontario:

Discovery reform . . . will not be complete until there is a cultural change in the
legal profession and its clients. The system simply cannot continue on the basis
that every piece of information is relevant in every case, or that the ‘one size fits
all” approach of Rules can accommodate the needs of the variety of cases that
come before the Courts.

With financial support provided by IAALS, the members of the Task Force and the IAALS staff
have applied their experience to a year-and-a-half-long process in which they collectively
invested hundreds of hours in analyzing the apparent problems, studying the history of previous
reform attempts and in debating and developing a set of Proposed Principles. The participants
believe that these Principles may one day form the bedrock of a reinvigorated civil justice
process; a process that may spawn a renewal of public faith in America’s system of justice.

These men and women whose collective knowledge of these issues may be critical to future
reform efforts and the organizations they represent, are committed to participating in discussion
and activities engendered by the release of this Report.

Our civil justice system is critical to our way of life. In good times or bad, we must all believe
that the courts are available to us to enforce rights and resolve disputes — and to do so in a fair
and cost-effective way. At present, the system is captive to cost, delay, and in many instances,
gamesmanship. As a profession, we must apply our experience, our differing perspectives and
our commitment to justice in order to devise meaningful reforms that will reinstate a trustworthy
civil justice system in America.
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APPENDIX A

TAALS REVIEW OF PROCEDURAL REFORMS
IN FOREIGN JURISDICTIONS AND IN SOME STATES IN THE UNITED STATES

The Principles set forth in this report were not developed in a vacuum. Many are part of routine
civil practice and procedure in a wide variety of civil law and common law jurisdictions around
the world. While some have recently been developed in foreign jurisdictions in response to
concerns about cost and delay, others have had a long and successful history of minimizing those
concerns. The Principles have been developed in recognition of these practices and procedures.
We summarize below the application of both the Principles and the march toward comprehensive
reform in several foreign and state jurisdictions.

The Nature of Reform in Foreign Jurisdictions

There is a growing trend in foreign jurisdictions toward fact pleading, limited discovery and
active case management. Where recent reforms have been adopted, they have been systemic and
sweeping—not nibbles around the edges. Some of the jurisdictions have measured their reforms,
and our Principles build on that information as well.

In 1997, England and Wales undertook a complete overhaul of the civil justice system, resulting
in a rewrite of the rules of civil procedure. The new rules instituted a number of pre-action
protocols, a more detailed pleading requirement, defined limits on disclosure and discovery,
strict limits on expert witnesses and a track system in which cases are treated with different
procedures depending on complexity and amount in controversy. To ensure the success of the
new rules in practice, the English reforms granted courts broad case management powers and
encouraged judges to play an active role in the progression of a case.

In 2007, a review of the Scottish civil justice system began with a commitment to considering
widespread reform proposals, however radical. In the area of judicial management, Scotland has
already been experimenting with the use of a single judicial officer to handle a case from filing
to disposition—a practice that users have hailed as increasing consistency and facilitating
agreement.

More recently, Spain has made significant reforms to its code of civil procedure that established
greater judicial control and limits on the parties’ use and presentation of evidence. Germany is
presently engaged in a second round of procedural reforms, also employing increased case
management powers and a focus on simplifying procedure.

Canada, too, is taking a new look at its civil justice system. Drafts of revised civil procedure
rules are currently under consideration in the Canadian provinces of Alberta, British Columbia
and Ontario. Alberta’s standard of relevance in the context of discovery has already been
narrowed and the draft rules in Ontario and British Columbia would do the same. A
comprehensive reform proposal was recently released in New Zealand, part of which also
proposes to narrow the standard of relevance.
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Practices and Procedures in Foreign Jurisdictions

Specialized Rules. In recognition of the fact that trans-substantive rules are not necessarily the
most effective approach, many foreign jurisdictions have developed specialized rules and
procedures to deal with specific types of cases. Special procedures and case management
practices for commercial cases have been developed in England and Wales, Scotland, New
Zealand, and Toronto, Canada. In Scotland, practices and procedures have also been developed
in the area of personal injury litigation.

Fact-Based Pleading. Outside of the United States, fact pleading is largely the standard practice.
Foreign jurisdictions differ in the level of detail required by the pleadings; however, even in
common law countries like Canada, Australia and the United Kingdom, pleadings must at the
very least give a summary of the material facts. Many civil law countries have more stringent
pleading requirements. For example, Spain requires a complete narrative of the claim’s factual
background and German complaints must contain a definite statement of the factual subject
matter of the claim. French and Dutch pleadings must contain all the relevant facts and Dutch
rules further require that plaintiffs articulate anticipated defenses. The Transnational Principles
and Rules of Civil Procedure—drafted in part by the American Law Institute—specifically reject
notice pleading, opting instead for a fact-based pleading standard that applies to the claim,
denials, affirmative defenses, counterclaims and third-party claims.

Initial Disclosures. In most foreign countries, the initial disclosure requirements are closely
related to the pleading standard. The jurisdictions with the strictest pleading standards also
usually require parties to supplement the pleadings with documents or evidence that propose an
appropriate means of proof for the factual assertions made in the pleadings. This is the practice
in The Netherlands, Spain, Germany, France and Scotland and under the Transnational
Principles. In the jurisdictions with more lax fact-pleading standards—generally common law
countries—parties are usually not required to supplement the pleadings with documentary
evidence; however, initial disclosures must be made at a specified time shortly after the close of
the pleadings.

Discovery. Unbridled discovery is almost solely a hallmark of the United States civil justice
system. Many civil law countries do not have discovery at all as we understand it in the United
States, and even foreign common law jurisdictions have defined limits on the practice and tools
of discovery. In Australia, New Zealand, England, Wales and Scotland and under the
Transnational Principles, depositions are allowed only in limited circumstances or with court
approval. Scotland similarly limits interrogatories to specific circumstances, as does Australia
with the further restriction that interrogatories must relate to a matter in question. Recent rule
changes in Nova Scotia place presumptive limits on depositions where the amount in controversy
is under $100,000 and a draft proposal in Ontario would allow the court to develop a discovery
plan in accordance with the principle of proportionality.

The scope of permissible discovery in many jurisdictions is directly tied to the issues set forth in
the pleadings. “Relevant documents” in England and Wales are those that obviously support or
undermine a case; specifically excluded are documents that may be relevant as background
information or serve as “train of enquiry”. Courts in New South Wales, Australia, and the
Transnational Principles similarly reject the “train of enquiry” approach. Courts in Queensland
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and South Australia employ a “directly relevant” standard under which the fact proved by the
document must establish the existence or nonexistence of facts alleged in the pleading. In
Queensland, this approach has been recognized as having substantially reduced the expense of
discovery.

Related Civil Justice Reforms in the United States. Some state jurisdictions in the United States
have also moved, or are moving, in a similar direction. State rules of civil procedure in Oregon,
Texas and Arizona—the last of which traditionally modeled state rules on their federal
counterparts—show that practices like fact pleading, early initial disclosures and presumptive
limits on discovery are not inconsistent with the style of civil justice in the United States. At the
federal level, the Private Securities Litigation Reform Act and recent Supreme Court decisions
also illustrate the perceived shortcomings of notice pleading in today’s complex litigation
environment.

Specialized rules and procedures have also been developed in United States courts for certain
case types, including commercial, patent and medical malpractice cases. Some state jurisdictions
have simplified procedures for claims under a certain amount in controversy or in which the
parties elect a more streamlined process—e.g., Rule 16.1 in Colorado.
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produce relevant clectronically stored information were inadequate.

Tl‘.e primary soutce of electronically stored information for production should be active data and information. Resort to
backup tapes and other sousces of elec! tronic liy stored information that are not reasonably o
requires the rcque:tmv party to demonstrate need and relevance that oatweigh the costs and burdens of refrieving and
processing the electronically stored information from such sources, including the disruplion of business and information
management activities.

Absent a showing of special need and relevance, a responding party should not be required o preserve, review, or
produce deleted, shadowed, fragmented, or residual electronically stored information.

A responding party should follow reasonable procedures io protect privileges and objections in conneclicn with the
production of elecironically stored information.

A responding parly may satisfy its good failh obligalion {o preserve and produce relevant electronically siored information
by using cleclronic lools and processes, such as dala sampling, scarching, or the use of seleclion eriloria, lo identify data
reasonably likely to contain relevant information.

Absent party agreement or court erder specifying the form or forms of production, production should be made in the form
or forms in which the information is erdinarily maintained or in a reasonably usable form, iaking into accouat the need 1o
produce reasonably accessible meladaia that will enable the receiving parly io have the same ability 1o access, search, and
display the information as the producing parly where appropriate ot necessary in light of the nature of the information
and the needs of the case.

Absent a specific objection, party agreement er courl order, the reasonable costs of re igving and reviewing electronically
stored information should be borne by the responding party, uniess the information sought is not reasonably available to
the responding party in the ordinary course of business. Tf the information sought is not reasanably available to the
responding pwrtyv the ordinary course ol business, then, absent special circumstances, the aosts of retrieving and
reviewing such eleciromic information may be shared by or shifted io the requesting party.

Sanctions, including spoliation findings, should be considered by the courl only i it finds that there was a clear duty Lo
preserve, a culpable (ailure Lo preserve and produce relevant electronically stored information, and a reasonable
probability that the loss of the evidence has materially prejudiced the adverse party
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Mégnf%?gnce The Sedona Canada Principles

Addressing Electronic Discovery

Principle 1: lilectronically stored information is discoverable.

Principle 2: Trn any proceeding, the partics should ensure that steps talen in the discovery process are
proportionate, taking into account (1) the nature and scope of the litigation, including the
importance and complexity of the sssues, ntetest and amounts at stake; (1) the relevance of the
available clectronically stored information; (iif) its importance to the court’s adjudication in a given
case; and (iv) the costs, burden and delay that may be imposed on the parties to deal with
clectronically stored information.

Principle 3: As soon as litigation is reasonably anticipated, partics must consider their obligation to take
reasonable and good faith steps to preserve potentially relevant electronically stored informaton.

Principle 4: Counscl and parties should meet and confer as soon as practicable, and on an ongoing basis
regarding the identification, preservation, collection, review and production of electronically stored
information.

Principle 5: The partics should be prepared to produce relevant electronically stored information that is

reasonably accessible in terms of cost and burden.

Principle 6: A party should not be required, absent agreement or a court order based on demonstrared need and
relevance, to search for or collect deleted or residual electromically stored mformation.

Principle 7: A party may satisty its obligation to preserve, collect, review and produce electronically stored
information i good faith by using electronic tools and processes s as data sampling, searching
or by using selection criteria to collect potentially relevant electronically stored information.

Principle 8: Parties should agree as eatly as possible in the litigation process on the format i which
electronically stored information will be produced. Parties should also agree on the formar, content
and organization of information to be exchanged in any required list of documents as part of the
discovery process.

Principle 9: During the discovery process parties should agree to or, if necessary, seek judicial direction on
measures to protect privileges, privacy, trade secrets and other confidential information relating to
the production of electronic documents and dara.

Principle 10: During the discovery process, partics should anticipate and respect the rules of the forum in which
the litigation takes place, while appreciating the impact any decisions may have m related actions in
other forums.

Principle 11: Sanctions should be considered by the court where a party will be matertally prejudiced by another
party’s failure to meet any obligation to preserve, collect, review or produce clectronically st
nformation. The party i default may avoid sanctions if it demonstrates the fatlure was not
intentional or reckless.

yred

Principle 12: The reasonable costs of preserving, collecting and reviewing clectronically stored information will
generally be bome by the party producing it. In linited citcumstances, it may be appropdate for the
partics to areive at a different allocation of costs on an interim basis, by cither agreement or court

order.
m Coopyright & 2008, The Sedona Conference™. Reprinted aontesy of The Sedona Conforence™.
i i gs (o fo . thesedonaconfesence 05, fo download d fiee copy of the complete docwmient for yoss pessonal wse.

Mr. FRANKS. And now we will recognize Mr. Hubbard for 5 min-
utes, sir.

TESTIMONY OF WILLIAM H.J. HUBBARD, ASSISTANT PRO-
FESSOR OF LAW, THE UNIVERSITY OF CHICAGO LAW
SCHOOL

Mr. HUBBARD. Thank you, Chairman Franks and Ranking Mem-
ber Nadler for this opportunity to testify.

I'm going to begin by simply highlighting a few of the points with
respect to the empirical data on the cost of litigation, discovery and
preservation in particular.
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I'm going to begin with the data on the cost of litigation and dis-
covery. In this context, I mean the cost of the processing, review,
and production of documents and data in litigation. The studies
that address the costs of litigation discovery do not include in those
costs the costs of preservation. I'm going to address those sepa-
rately in a moment.

A recent major study shows that most cases in Federal court in-
volve relatively modest spending on discovery. According to the
study, the median case in Federal court has about $35,000 in litiga-
tion costs split between the Plaintiff and the defendant. And of
these costs, about one-third is attributable to discovery.

In the median case, then, discovery costs do not appear to be
overwhelmingly high. One needs to be careful in interpreting this
data, however. If cases settle in order to avoid what would have
been high discovery costs, we are unable to observe those costs, and
those will not show up in the data. Furthermore, the median case
is not representative of the entire distribution of cases, and in this
respect, I'm drawing not only on the data from the FJC study,
which was referenced in the comments earlier, but also a number
of other studies focusing on the costs of litigation, and my own in-
terpretation of data that I have collected.

The median case is not representative of the entire distribution
of cases. In fact, the distribution of litigation and discovery costs
has what I'd like to refer to as a long tail. There are many cases
that have relatively modest costs, but a small but substantial num-
ber of cases whose costs vastly exceed the cost of the median case.

In this respect, looking only at the Federal Judicial Center study
data, we see that the top 5 percent of cases have discovery costs
that go into the hundreds of thousands of dollars. And, in fact, the
distribution of costs is so skewed that the top 5 percent of cases
in terms of litigation costs account for 60 percent of all litigation
costs. This data suggests that this long tail of extreme outliers may
have a great impact on the overall costs of the civil justice system.

I'll now turn to the costs associated with the preservation of
data. Here I'm going to highlight two findings. First, it appears
that the costs of preservation, much like the costs of discovery, are
highly skewed. There are a large number of matters that have a
moderate amount of preservation and a long tail of matters in
which the preservation burdens are very high and very costly.

Secondly, there are many matters for which there are little or no
discovery or litigation costs in the sense that I discussed above, but
nonetheless have preservation costs and may, in fact, have very
high preservation costs. This is because there are many cases that
settle either before a lawsuit is filed or shortly after a lawsuit is
filed and therefore have very little attorneys’ fees.

To the eyes of judges and outside counsel, these cases appear to
be relatively inexpensive to the system. But to a party that has had
to preserve large amounts of data in anticipation of litigation, the
cost of that matter could be in the tens or hundreds of thousands
of dollars.

This is because, under current law, which is the product of judi-
cial decisionmaking, parties are required to disrupt or alter their
normal business activities for the sake of preservation, even before
a lawsuit is filed. This brings me to the question of how the Fed-
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eral rulemaking process might reduce the cost and burdens of the
civil litigation system. In this respect, the rules need to create in-
centives for the proper consideration of both the costs and benefits
of preservation and discovery.

As I mentioned, under current law, there’s an obligation imposed
on parties not only in Federal court to abide by Federal judicial de-
cisions on preservation, but also parties outside of Federal court,
and, in fact, parties who may anticipate litigation but, in fact,
never end up in Federal court, are, nonetheless, obligated to ob-
serve these rules with respect to preservation and incur the costs
of preservation, even if, as I said, the matters for which they are
preserving do not end up in court, let alone any Federal court.

Clear Federal rules should help to reduce the ambiguity and
overbreadth of current case law and reduce the costs of civil litiga-
tion to society. Thank you.

Mr. FRANKS. Thank you, Professor Hubbard.

[The prepared statement of Mr. Hubbard follows:]
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I. INTRODUCTION

As part of a larger reexamination of the Federal Rules of Civil
Procedure (“Rules”), the Advisory Committee on Civil Rules is
considering the possibility ol amendments to the Rules that would
govern discovery in civil litigation, and in particular the preservation
of documents and electronically stored information (I8SI).? This
activity comes amid a widespread call for rules reform arising out of
frustration with the cost of discovery and the patchwork of federal
case law on preservation obligations. Many companies, generally
companies who frequently find themselves defendants in federal court,
argue that uncertainty over preservation obligations forces them to
“‘over-preserve’—i.e., preserve more than a proper cost-benefit
analysis would otherwise require. Over-preservation involves
potentially large and otherwise unnecessary costs.

How serious are the problems of discovery costs and over-
preservation? There is a wealth of anecdotal evidence that these costs
can be cnormous in some cases, and that the cost of discovery
(including preservation) outweighs its benefit. Until recently,
however, there was virtually no empirical data on the costs of
discovery and preservation. New empirical work has begun to provide
cssential information on the nature and scope of discovery costs,
including the costs of preservation.

The key studies on discovery cosls are:

o Lee and Willging, Civil Rules Survey (2009),2
e Lawyecrs for Civil Justice, et al., Litigation Cost Survey (2010).3

With respect to preservation, I am leading the first major study of
preservation costs, the DPreservation Costs Survey, which was
commissioned by the Civil Justice Relorm Group.* Preliminary results
from this study have already yielded important findings, which 1 will
describe below. T report these findings in greater detail in:

1 Note that herein I will use “documents” and “information” interchangeably
to refer both the paper records and ESI.

2 Emery G. Lee IIT and Thomas E. Willging, National, Case-Based Civil Rules
Survey 35 (Federal Judicial Center 2009). T will reler to this study
throughout as the “Civil Rules Survey.”

3 Lawyers for Civil Justice, Civil Justice Reform Group, and U.S. Chamber
Institute for Legal Reform, Litigation Cost Survey of Major Companies
(Searle Center on Law, Regulation, and Economic Growth 2010) (herein,
“Litigation Cost Survey”).

4 The Civil Justice Reform Group describes itself as an organization formed
and directed by general counsel of Fortune 100 Companies concerned about
America’s justice system.
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e Hubbard, Preliminary Report (2011),5
e Hubbard, Letter to Judge Campbell (2011),°
Hubbard, Preservation under the Federal Rules (2011).7

These three documents are attached as Appendices to this Written
Statement.

The goal of this Written Statement is to summarize the central
[indings of the Civil Rules Survey, the Litigation Costs Survey, and
the Preservation Costs Survey, and provide analysis of how this data
should inform the Rulemaking process. Part II provides a short
overview of the discovery process to frame the following discussion.
Par( IIT discusses the data on discovery costs. Importantly, exisling
studies of discovery costs do not capture the costs of preservation. Part
IV discusses the data on preservation costs. Part V addresses some
policy implications for Rulemaking with respect to three aspects of
preservation: trigger, scope, and sanclions. I{ then provides estimates
of potential cost savings from new Rules and explains why some
proposed alternatives to new Rules will not work. The analysis in this
Written Statement will necessarily be brief; more detailed discussion
can be found in the Appendices.

I1. THE STAGES OF DISCOVERY

Discovery—the legal processes by which the parties unearth
information to be used in a case—is typically divided into five stages.
These stages are illustrated in the “discovery pyramid” in [figure 1
below. The discovery process begins with the preservation of
information that may be relevant to ongoing or threatened litigation.
Next comes the collection of documents for processing and review.
Processing refers to actions such as decryption, decompression, and
de-duplication of data. This renders data amenable to review and
reduces redundancies and other costs [urther downstream. Review is
the work of lawyers to determine relevance and privilege of the
documents in discovery, and production turns over to the other side
the relevant, non-privileged materials within the scope of discovery.
The ultimate goal of discovery, of course, is the use in litigation of
information valuable to the finder of fact.

5 William H. J. Hubbard, Preliminary Report on ithe Preservation Costs
Survey of Major Companies (Civil Justice Reform Group Sept. 8, 2011)
(Attached as Appendix A) (herein Preliminary Report).

5 William H. J. Hubbard, Letter to the Hon. David G. Campbell (Nov. 3, 2011)
(Attached as Appendix B).

7 Wilham H. J. Hubbard, “Preservation under the Federal Rules: Accounting
for the Fog, the Pyramid, and the Sombrero,” unpublished working paper
(Dec. 2, 2011) (Attached as Appendix C).
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FIGURE 1: THE DISCOVERY PYRAMTD

Production

Review

Processing

Collection

Preservation

The pyramid shape is deliberately chosen and will be familiar to
many practitioners. It indicates that not cverything that is preserved
is collected, and not everything that is collected is processed and
reviewed, and so on. The question for the policymaker is whether the
Rules governing discovery unnecessarily expand the base of the
pyramid in a way that increases costs out of proportion to any bencefit.
I will return to this question shortly. First, I will summarize some
data on the costs of discovery and preservation in particular.

ITI. COMMENTS ON THE COSTS OF DISCOVERY

Two studies on litigation costs, the Civil Rules Survey and the
Litigation Cosl Survey, shed light on the role of discovery in the cosls
of litigation. The Civil Rules Survey covers a large sample of outside
counsel from a broad cross-section of federal cases. Perhaps its most
salient finding is that the median per-case cost of litigation to
defendants in cases with discovery is $20,000. (The median cost for
plaintiffs is $15,000.) And in this sample, the cost of discovery is
maybe 30 percent of litigation costs. This result seems to suggest that
discovery cosls may nol, be a major problem.

The Litigation Cost Survey covers a different sample: in-house
counsel at large companies were asked about the costs of their largest
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lawsuits. The per-case average cost of discovery in this sample was
over $700,000. This resull suggests thal improving the elliciency of
discovery could lead to cost savings for the economy.

IFIGURE 2: LITIGATION COSTS WITH MEDIAN OF S20,000,
GTVEN A 1.0G NORMAL DISTRIBUTTON OF COSTS

Probability Density

0 MI)O 2(l)0 3(50 4(I)0
Litigation Costs (000s)

While the studies’ results appear to contradict each other, a careful
analysis shows otherwise. A closer look at the Civil Rules Survey
shows why: the 10th percentile of defendants’ litigation cost, $5,000, is
one-fourth the median, but the 95th percentile, $300