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THE VIEWS OF THE INDEPENDENT AGENCIES
ON REGULATORY REFORM

THURSDAY, JULY 7, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:35 a.m., in room
2322 of the Rayburn House Office Building, Hon. Cliff Stearns
(chairman of the subcommittee) presiding.

Members present: Representatives Stearns, Terry, Burgess,
Blackburn, Bilbray, Scalise, Gardner, Griffith, Barton, DeGette,
ngflpak)owsky, Castor, Markey, Green, Christensen, and Waxman (ex
officio).

Staff present: Allison Busbee, Legislative Clerk; Stacy Cline,
Counsel, Oversight; Todd Harrison, Chief Counsel, Oversight & In-
vestigations; Brian McCullough, Senior Professional Staff Member,
Commerce, Manufacturing, and Trade; Andrew Powaleny, Press
Assistant; Alan Slobodin, Deputy Chief Counsel, Oversight; Sam
Spector, Counsel, Oversight; Kristin Amerling, Democratic Chief
Counsel and Oversight Staff Director; Michelle Ash, Democratic
Chief Counsel, Commerce, Manufacturing, and Trade; Phil Barnett,
Democratic Staff Director; Tiffany Benjamin, Democratic Investiga-
tive Counsel; Jocelyn Gutierrez, DOE Detailee; Karen Lightfoot,
Democratic Communications Director, and Senior Policy Advisor;
Felipe Mendoza, Democratic Counsel; Ali Neubauer, Democratic In-
vestigator; and Roger Sherman; Democratic Chief Counsel, Com-
munications and Technology.

OPENING STATEMENT OF HON. CLIFF STEARNS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA

Mr. STEARNS. Good morning, everybody. The Subcommittee on
Oversight and Investigation will come to order, and there will be
an opportunity for each of us to give an opening statement, and I
shall open with mine.

President Obama’s Executive Order 13563 states that agencies
must take into account the costs and benefits of proposed regula-
tions; use the least burdensome methods to achieve regulatory
goals; maximize net benefits; and evaluate alternatives to direct
regulation.

The Order also requires agencies to conduct periodic reviews of
significant regulations to determine whether they are outmoded,
ineffective, insufficient, or excessively burdensome. These retro-
spective reviews have been required for more than 30 years, and
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if conducted as intended, could be a crucial tool in reducing the
burden of regulation on our economy today.

As chairman of this subcommittee, I have set out to ensure that
these goals are simply achieved. Regulations cost money, and in to-
day’s weak economy, we cannot afford such burdens when they are
totally unnecessary. During our June 3rd hearing, Mr. Cass
Sunstein of OMB indicated that although independent agencies
were not bound to comply with the Executive order, he believed
that they should.

Unfortunately, none of the independent agencies under the com-
mittee’s jurisdiction have to date complied with the Executive
order.

We are holding this hearing today to ask the CPSC, the FCC, the
FTC and FERC to explain why they did not submit a regulatory
review plan to Cass Sunstein by May 18th, as they were asked to
do. While each of these agencies engages in some degree of regu-
latory review, none of them conduct the kind of top-to-bottom, reg-
ular retrospective review that will help to unburden our economy.

The CPSC, perhaps more than any other agency today, seems de-
termined, in our opinion, to pass regulations without even a hint
of regulatory humility. Commissioner Northup will testify that
CPSC regulations are estimated to cost industry billions of dollars
with no cost-benefit analysis done to justify those regulations and
no analysis done to show improved safety for our children. Commis-
sioner Northup has also submitted for the record today a list of
businesses that have closed their doors in part because of CPSC
regulations.

Now, we realize many of the CPSC’s most damaging regulations
are required by the CPSIA, which has had a number of unintended
consequences. Until Congress can act to reform that law, we would
hope the CPSC would use its discretion where possible to comply
with the President of the United States Executive order. Where
CPSC doesn’t have discretion, we would hope the CPSC Democrat
commissioners would be cooperative in helping this committee
identify where they need more discretion rather than sending last-
minute partisan letters meant to derail the reform process.

Meanwhile, Congress asserted deregulatory goals in regard to
the FTC decades ago, removing its authority to operate under the
Administrative Procedure Act and instead instituting Mag-Moss
procedures, created under a Democratic Congress to halt the agen-
cy from further significant rulemaking. Today, the agency resorts
to rulemaking through orders and guidelines that do not undergo
a notice and comment process.

Although FERC does not issue a large number of regulations,
there is room to improve in its rulemaking and regulatory review
also. FERC regulations call for broad ranges of data sets without
a clear indication on how the agency utilizes this information. It
has not conducted a top-to-bottom review of its regulations since
the Clinton Administration. And it is unclear what, if any, cost-
benefit analysis is done of the impact its policies have on the en-
ergy industry and consumers.

Now, as for the FCC, in drafting both the Communications and
Telecommunications Acts, Congress emphasized the importance of
deregulation. The FCC is required to review its telecommunications
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regulations every 2 years and its media ownership rules every 4
years. But these reviews fall short of what the President and this
committee have asked agencies to do. They only cover a narrow set
of rules at the FCC and the commission can’t seem to get these re-
views done on time, and the commission hasn’t repealed or modi-
fied any significant regulations in recent review periods. Perhaps
that is because the commission is too busy taking conclusion-driven
actions, such as the Net Neutrality Order and the Chairman’s Sec-
tion 706 report.

So my colleagues, I look forward to learning more about what
each agency will do to adopt the principles of the President’s Exec-
utive order. I hope the format of this hearing gives you all the op-
portunity to learn about what other agencies are doing to improve
these processes.

[The prepared statement of Mr. Stearns follows:]

PREPARED STATEMENT OF HON. CLIFF STEARNS

President Obama’s Executive Order 13563 states that agencies must take into ac-
count costs and benefits of proposed regulations; use the least burdensome methods
to achieve regulatory goals; maximize net benefits; and evaluate alternatives to di-
rect regulation. The Order also requires agencies to conduct periodic reviews of sig-
nificant regulations to determine whether they are outmoded, ineffective, insuffi-
cient, or excessively burdensome. These retrospective reviews have been required for
more than 30 years, and if conducted as intended, could be a crucial tool in reducing
the burden of regulation on our economy.

As Chairman of this Subcommittee I have set out to ensure that these goals are
achieved. Regulations cost money, and in today’s economy we cannot afford such
burdens when they are unnecessary. During our June 3 hearing, Cass Sunstein of
OMB indicated that although independent agencies were not bound to comply with
the Executive order, he believed that they should. Unfortunately, none of the inde-
pendent agencies under the Committee’s jurisdiction have to date complied with the
Executive order.

We are holding this hearing today to ask the CPSC, FCC, FTC, and FERC to ex-
plain why they did not submit a regulatory review plan to Cass Sunstein by May
18, as they were asked to do. While each of these agencies engages in some degree
of regulatory review, none of them conduct the kind of top to bottom, regular retro-
spective review that will help to unburden our economy.

The CPSC, perhaps more than any other agency here today, seems determined
to pass regulations without even a hint of regulatory humility. Commissioner
Northup will testify that CPSC regulations are estimated to cost industry billions
of dollars with no cost benefit analysis done to justify those regulations and no anal-
ysis done to show improved safety for children. Commissioner Northup has also sub-
mitted for the record today a list of businesses that have closed their doors in part
because of CPSC regulations.

We realize many of the CPSC’s most damaging regulations are required by the
CPSIA, which has had a number of unintended consequences. Until Congress can
act to reform that law, we would hope the CPSC would use its discretion where pos-
sible to comply with the President’s Executive order.

Where CPSC doesn’t have discretion, we would hope the CPSC Democrat Com-
missioners would be cooperative in helping this Committee identify where they need
more discretion rather than sending last minute partisan letters meant to derail the
reform process.

Meanwhile, Congress asserted deregulatory goals in regard to the FTC decades
ago, removing its authority to operate under the Administrative Procedure Act and
instead instituting Mag-Moss procedures—created under a Democratic Congress to
halt the agency from further significant rulemaking. Today, the agency resorts to
rulemaking through Orders and Guidelines that do not undergo a notice and com-
ment process.

Although FERC does not issue a large number of regulations, there is room to
improve in its rulemaking and regulatory review. FERC regulations call for broad
ranges of data sets without a clear indication on how the agency utilizes this infor-
mation. It has not conducted a top to bottom review of its regulations since the Clin-
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ton Administration. And it’s unclear what (if any) cost-benefit analysis is done of
the impact its policies have on the energy industry and consumers.

As for the FCC, in drafting both the Communications and Telecommunications
Acts, Congress emphasized the importance of deregulation. The FCC is required to
review its telecommunications regulations every two years and its media ownership
rules every four years. But these reviews fall short of what the President and this
Committee have asked agencies to do. They only cover a narrow set of rules at the
FCC. The Commission can’t seem to get these reviews done on time. And the Com-
mission hasn’t repealed or modified any significant regulations in recent review pe-
riods. Perhaps that’s because the Commission is too busy taking conclusion driven
actions, such as the Net Neutrality order and the Chairman’s Section 706 report.

I look forward to learning more about what each agency will do to adopt the prin-
ciples of the President’s Executive order. I hope the format of this hearing gives you
all the opportunity to learn about what other agencies are doing to improve their
processes.

Mr. STEARNS. With that, I yield to the ranking member, Ms.
DeGette.

OPENING STATEMENT OF HON. DIANA DEGETTE, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF COLO-
RADO

Ms. DEGETTE. Thank you so much, Mr. Chairman.

This is the fourth in a series of hearings examining the govern-
ment’s regulatory review process, and I frankly am pleased to hear
you today embrace the President’s Executive order that sets forth
principles of regulation protecting public health, welfare, safety
and the environment while at the same time promoting economic
growth and competitiveness. I thought that Cass Sunstein was an
excellent witness talking to us about how we can all agree on a bi-
partisan basis that we should eliminate unnecessary regulations at
the agencies.

Now, today we have witnesses, and I am happy to welcome all
of them, particularly our former -colleague, Congresswoman
Northup, and these witnesses represent four important inde-
pendent federal agencies: the Consumer Product Safety Commis-
sion, the Federal Energy Regulatory Commission, the Federal Com-
munications Commission, and the Federal Trade Commission.
Now, Congress created these agencies as independent entities, and
so therefore, as you noted, Mr. Chairman, they are not covered ex-
plicitly by the President’s Executive order on regulatory review.
But it is important, though, for the subcommittee and the public
to understand whether the independent regulatory review proc-
esses at these agencies are effective and efficient.

I would like to correct the record. Mr. Sunstein when he testified,
he said he had urged these independent agencies to conduct regu-
latory review processes but he did not say that they should submit
reports to him like the agencies under the purview of the Executive
order, so I was a little confused, Mr. Chairman, when you had said
that somehow they should submit reports because not only are they
not required to but Mr. Sunstein himself does not believe that
these agencies are directly subject to the Executive order and that
is an order to pervert any President, Democrat or Republican, from
overreaching their authority.

Now, as we hear from these agencies on their regulatory review
efforts, I think we need to keep a few thoughts in mind. First of
all, these agencies were created originally as independent entities



5

to insulate them from political influence and we have given them
decision-making flexibilities that other agencies do not have. Sec-
ondly, irrespective of the Executive order, as I mentioned, there are
a number of statutory requirements concerning transparency and
efficiency in the regulatory process that already apply to the inde-
pendent agencies. For example, the Regulatory Flexibility Act re-
quires federal agencies, including independent agencies, to analyze
the impact of their rules on small organizations. The Administra-
tive Procedure Act broadly lays out the scheme under which agen-
cies propose and finalize regulations, and provides for public par-
ticipation in the rulemaking process.

Finally, it is important to remember that the underlying mission
of all of the agencies before us today is to ensure the safety and
the health of all of our citizens. While we should make sure that
the regulations they propose are well crafted and not overly bur-
densome, we should also acknowledge the importance of the work
hey do and the regulations they promulgate. For example, this
year, the FCC issued a report and order to adopt a rule requiring
mobile providers to enter data roaming arrangements with other
providers, allowing consumers to remain connected when they trav-
el outside of their provider’s coverage area. FTC recently estab-
lished the Do Not Call registry, which lets consumers choose
whether they want to receive calls from telemarketers. This is wild-
ly popular with my constituents, by the way. And every day, FERC
acts as a neutral adjudicatory body handling extremely complicated
technical issues on the electricity market.

But I want to talk just in the last minute that I have about the
recent proposals on the other side of the aisle that would under-
mine the Consumer Product Safety Commission and some of the
other good work that they have done. Three years ago, this com-
mittee and this Congress worked hard in a significantly bipartisan
manner to put meaningful reforms for consumers into the Con-
sumer Product Safety Improvement Act. This has yielded unbeliev-
able benefits. The CPSC has initiated a wide range of recent efforts
to protect children from mandatory standards to cribs to the prob-
lem of dangerous toys to banning certain phthalates, and on and
on. And this evidence shows that it is beginning to happen.

So I think it is important to notice that these reforms were
worked out by this committee in one of the last great efforts that
was completely bipartisan. We should embrace that. If there are
problems with the way the regulations are being promulgated, we
need to talk about that, but eliminating these important consumer
product safety provisions is simply not an option.

Thank you, Mr. Chairman.

[The prepared statement of Ms. DeGette follows:]

PREPARED STATEMENT OF HON. DIANA DEGETTE

Today, we are holding the fourth in a series of hearings examining the Federal
Government’s regulatory review process. The Subcommittee has been focused in par-
ticular on President Obama’s Executive order setting forth principles of regulation
that include protecting public health, welfare, safety, and the environment while
promoting economic growth and competitiveness; and providing for public participa-
tion and transparency.

The witnesses before us today represent four important federal agencies: the Con-
sumer Product Safety Commission, the Federal Energy Regulatory Commission, the
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Federal Communications Commission, and the Federal Trade Commission. Because
Congress created these agencies as independent entities, they are not covered by the
President’s Executive order on regulatory review. It is important, however, for the
Subcommittee and the public to understand whether the regulatory process em-
ployed by each of these agencies is effective and efficient.

As we hear from these agencies on their regulatory review efforts, we should keep
a few thoughts in mind. First, Congress created these agencies as independent enti-
ties to insulate them from political influence and granted them decisionmaking flexi-
bilities other agencies do not have.

Second, irrespective of the Executive order there are a number of statutory re-
quirements concerning transparency and efficiency in the regulatory process that al-
ready apply to the independent agencies. For example, the Regulatory Flexibility
Act requires federal agencies, including independent agencies, to analyze the impact
of their rules on small organizations. The Administrative Procedure Act broadly lays
out the scheme under which agencies propose and finalize regulations, and provides
for public participation in the rulemaking process.

Finally, it is important to remember that the underlying mission of all of the
agencies before us today is to ensure the health and safety of our citizens. While
we should make certain the regulations they propose are well crafted, we must also
acknowledge the importance of the work that they do and the regulations they pro-
mulgate. For example:

0This year, FCC issued a report and order to adopt a rule requiring mobile pro-
viders to enter data roaming arrangements with other providers, allowing con-
sumers to remain connected when they travel outside of their provider’s coverage
area.

o FTC recently established the Do-Not-Call registry, allowing consumers to choose
whether they want to receive calls from telemarketers.

0CPSC has initiated a wide range of recent efforts to protect our children, from
developing mandatory standards for cribs . to addressing the problem of dangerous
toys . to banning certain phthalates in children’s products.

0And every day, FERC acts as a neutral adjudicatory body handling extremely
complicated technical issues concerning our electricity market. Through its work the
Commission limits regional disparities in electricity, natural gas, and oil pricing.

I am pleased that we have before us today Commissioners from both parties. One
of the ways Congress ensured bipartisan input at these agencies was to provide that
no more than three Commissioners at the agencies can be of the same party. I hope
that the Subcommittee will use this opportunity to hear a variety of perspectives
on how to best ensure an effective regulatory process at the independent agencies,
and that avoid focusing on policy or personality disagreements among Commis-
sioners. I look forward to hearing from our distinguished witnesses.

Mr. STEARNS. I thank the gentlelady.
The gentleman from Nebraska, Mr. Terry, is recognized for 3
minutes.

OPENING STATEMENT OF HON. LEE TERRY, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF NEBRASKA

Mr. TERRY. Well, thank you, Mr. Chairman. I appreciate you
holding this important regulatory reform hearing.

I applauded the President when he issued his Executive order
creating this cost-benefit analysis and look towards creation of jobs
versus elimination of jobs by regulation, and I feel that it is time
that the independent agencies adopt this and that is why I have
introduced H.R. 2204, the Employment Act, which will require that
all major regulations include a statement of the number of jobs cre-
ated, lost, or sent overseas because of the new rules and regula-
tions. Under this Act, all major federal action significantly affecting
jobs and job opportunities require rigorous analysis compared to
that given to the environmental impacts, and this legislation would
establish a policy that jobs are important as is public health and
the environment. And this would be an issue of, you could take into
effect the jobs lost by certain American toy companies when we fig-
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ure out that children don’t eat ATVs but yet banning children
ATVs could have an impact on jobs.

Now, we have already seen the problems caused by regulators
not paying enough attention to the effect their actions have on jobs.
In my own district, regulations enacted by the Consumer Product
Safety Commission acting far beyond its authority or intent of this
law, what I feel isn’t one of the most important ones, it is impor-
tant but I think it may be an example of one of the most poorly
written bills too. For example, Wes and Willie’s. I shouldn’t have
used their name but it is a local small business making children’s
clothes, some of which they have contracted to have done in China
as well as Omaha. Does it really make sense that the same design
has to be tested on every size of tee shirt, different color of tee
shirts? Does it make sense that they have to add 10 tee shirts to-
gether assuming a child is going to completely eat 10 tee shirts in
one sitting? None of this really makes sense.

So this type of system where it is one size fits all, Mattel versus
Wes and Willie’s, it really doesn’t make a lot of sense. I have found
out the irony is that many of these rules don’t really protect the
consumers but just make it more difficult to do their job, really
putting small businesses in particular on the brink of extinction be-
cause of these unnecessary rules and regulations.

So I appreciate this hearing so we can protect, and I will give my
time back to the chairman.

Mr. STEARNS. I thank the gentleman, and I yield 2 minutes to
the gentlelady from Tennessee, Mrs. Blackburn.

Mrs. BLACKBURN. Thank you, Mr. Chairman, and welcome to our
witnesses. We appreciate that you are here to talk with us about
the President’s Executive Order 13563 and its non-application to
the independent agencies.

These agencies have refused to voluntarily comply with the order
to require justification for the cost and the burdens of their regula-
tions. Some agencies believe that their political ends justify their
regulatory means and that their insulation from the traditional
checks and balances is a blank check for them to pursue
hyperactivist causes. Bureaucrats bolted a restrictor plate to our
economic engine and they really have flagged private sector job
growth to the pits and now they are resisting voluntary compliance
with the Obama order because failing to justify their costly regula-
tions means Congress and the American people are going to raise
more questions instead of delegating more power and authority.

Now, these agencies don’t know how to make the best individual
decisions for us, what foods we eat, what toys we buy, what privacy
settings we want on our mobile devices or what light bulbs we pre-
fer to use in our homes. These agencies that use explicit regulatory
intimidation and threats of government taking to impose voluntary
regulations on job creators aren’t even willing to hold themselves
to the same standard. They refuse. We need to hold these agencies
accountable. Let us ensure greater efforts are taken to balance the
economic harms with the agencies that these agencies are causing
on our economic growth and jobs, and I yield back.

Mr. STEARNS. The gentlelady yields back, and I recognize the dis-
tinguished ranking member, Mr. Waxman, for 5 minutes for his
opening statement.
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OPENING STATEMENT OF HON. HENRY A. WAXMAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. WAXMAN. Thank you very much, Mr. Chairman.

This is the fourth hearing this subcommittee has had on the
issue of regulations. The others have been on the President’s Exec-
utive order, and the third focused on health regulations that were
recently adopted. Now we are looking at the independent regu-
latory agencies. The President’s Executive order applies to those
agencies that are under the Office of Management and Budget.
They are not independent. The agencies before us are determined
by law to be independent. That doesn’t mean they don’t take into
consideration costs and benefits when they issue regulations. They
have to have notice and comment and get full input. I think that
what we need to do is to make sure we don’t have regulations that
are unnecessary but these hearings that we have had devolved into
forums for questioning health, environment, and consumer protec-
tion laws that my colleagues on the Republican side of the aisle
find objectionable. I was struck by the comments of the last speak-
er that we don’t want these independent agencies, they don’t make
good decisions, they don’t know how to make the best decisions,
they are using regulatory intimidation on jobs creators. I can think
of no other expression of hyper view of all this. We shouldn’t have
a lopsided focus on the costs with no seeming consideration of the
benefits, and we haven’t had hearings that have resulted in any
substantial legislation or important oversight findings.

Now, the four independent agencies have done a lot to make the
lives of American citizens better. The Consumer Product Safety
Commission recently launched a new consumer complaint data-
base, which allows parents and concerned consumers to obtain im-
portant product safety information and which will improve CPSC’s
ability to identify trends in product hazards more efficiently. Just
this morning, I released the first analysis of the product safety
database. We found that in its first 3 months of operation, the
database has already logged over 1,600 incident reports, including
reports of almost 500 injuries or fatalities. And consumers visiting
the online database have conducted almost 1.8 million product
searches. Now, maybe some of these manufacturers don’t want any-
body looking over their shoulder but that is not the job of these
agencies to do what the manufacturers want. Their job at the
CPSC is to protect the consumers.

Mr. Chairman, I would ask unanimous consent that this report
be included as part of the committee record.

Mr. STEARNS. Will the gentleman hold? I think we just have a
copy of it.

Mr. WAxXMAN. I will withdraw my

Mr. STEARNS. Just withdraw until we have a chance to look at
it.

Mr. WaxMaN. The FCC just proposed rulemaking to require cell
phone companies to provide usage alerts that warn consumers of
unexpected charges on their bills. Less than 7 months ago, the
agency adopted a crucial rule to protect the openness of the Inter-
net. I think these are two very important accomplishments, and
Ms. DeGette pointed out others. The FTC has recently adopted
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rules to protect homeowners from scams falsely promising relief
from mortgage payments. In the last year alone, the FTC’s Bureau
of Consumer Protection filed over 60 cases to protect the rights of
consumers. Is this intimidation? It seems to me these agencies are
doing their job, and we want to keep them independent from the
political pressure that you can see clearly in the comments of mem-
bers of this committee. FERC protects consumers from price
gouging in the electricity and energy markets.

These accomplishments are important. They save money for the
American public, prevent fraud and improve public safety and pub-
lic health. They may offend powerful companies that would like to
take advantage of consumers, and which may have support by
some members of Congress in carrying their water, but that is no
reason for us to browbeat the agencies. The focus of our oversight
should be to help these agencies advance the goal of enhancing the
lives of the American family.

Our committee is responsible in the area of legislation in some
key areas: health care for seniors, setting our Nation’s energy pol-
icy, promoting telecommunications innovation and competitiveness,
and ensuring appropriate consumer protections for American fami-
lies and children. The oversight work of this subcommittee should
shed light on how to best legislate in these and other important
subjects.

That is why there are real costs when this committee focuses its
time on partisan wheel spinning and messaging. We lose the oppor-
tunity to move legislation that will promote jobs, promote economic
sec]:;irity and protect the health, safety and welfare of the American
public.

I hope that we make good use of our time today with the commis-
sioners, and I urge the chairman and all members to support their
efforts on behalf of the American public, and I yield back the bal-
ance of my time.

[The prepared statement of Mr. Waxman follows:]

PREPARED STATEMENT OF HON. HENRY A. WAXMAN

Today, this subcommittee is holding its fourth hearing on regulatory reform. The
first two hearings focused on the President’s Executive order on regulatory review.
The third hearing focused on the Administration’s recent health regulations.

This time we are focusing on four independent agencies—the Consumer Product
Safety Commission, the Federal Communications Commission, the Federal Energy
Regulatory Commission, and the Federal Trade Commission—which are not subject
to the President’s Executive order.

I support efforts to ensure that federal regulations are clearly drafted and nar-
rowly tailored, and I believe in transparency and eliminating needless regulation.
But the focus of the Subcommittee’s hearings on regulatory review thus far has not
been on improving the regulatory process. These hearings have devolved into forums
for questioning health, environment, and consumer protection laws that my col-
leagues on the other side of the aisle find objectionable. These sessions also have
been marked by a lopsided focus on costs with no seeming consideration of benefits.
And they have not resulted in any substantial legislation or important oversight
findings.

The four independent agencies before us have done a lot to make the lives of
American citizens better.

The Consumer Product Safety Commission recently launched a new consumer
complaint database, which allows parents and concerned consumers to obtain impor-
tant product safety information and which will improve CPSC’s ability to identify
trends in product hazards more efficiently. Just this morning, I released the first
analysis of the product safety database. We found that in its first three months of



10

operation, the database has already logged over 1,600 incident reports, including re-
ports of almost 500 injuries or fatalities. And consumers visiting the online database
have conducted almost 1.8 million product searches.

Mr. Chairman, I ask that this report be included as part of the Committee record.

The FCC just proposed a rule to require cell phone companies to provide usage
alerts that warn consumers of unexpected charges on their bills. Less than 7 months
ago, the agency adopted a crucial rule to protect the openness of the Internet.

The FTC has recently adopted rules to protect homeowners from scams falsely
promising relief from mortgage payments. In the last year alone, the FTC’s Bureau
of Consumer Protection filed over 60 cases to protect the rights of consumers.

Arllid FERC protects consumers from price gouging in the electricity and energy
markets.

These accomplishments are important. They save money for the American public,
prevent fraud, and improve public safety and public health. They may offend power-
ful companies that would like to take advantage of consumers, but that is no reason
for us to browbeat the agencies. The focus of our oversight should be to help these
agencies advance the goal of enhancing the lives of American families.

Our Committee is responsible for forging legislation in key areas: providing health
care for seniors; setting our nation’s energy policy; promoting telecommunications
innovation and competitiveness; and ensuring appropriate consumer protections for
American families and children. The oversight work of this Subcommittee should
shed light on how to best legislate in these and other important areas.

That is why there are real costs when the Committee focuses its time on partisan
wheel-spinning and messaging: we lose the opportunity to move legislation that will
promote jobs, promote the economic security, and protect the health, safety, and
welfare of the American public.

I hope the Subcommittee makes good use of our time today with the Commis-
sioners, and I urge the Chairman and all members to support their efforts on behalf
of American families.

Mr. STEARNS. I thank the gentleman, and all opening statements
are concluded.

I ask unanimous consent that the written opening statement of
Mr. Upton and others who wish to provide opening statements for
this hearing be made part of the record. Without objection, the doc-
uments will be entered into the record.

[The prepared statements of Mr. Upton and Mrs. Myrick follow:]

PREPARED STATEMENT OF HON. FRED UPTON

In January, President Obama issued Executive Order 13563 and joined a govern-
ment-wide dialogue about regulatory reform. While he is not the first president who
has tried to tackle this challenge, his stated commitment to reining in overregula-
tion was a hopeful first step this year. Regulatory relief is essential to a strong eco-
nomic recovery and boosting job creation. That’s why it plays a leading role in the
GOP’s Plan for America’s Job Creators.

Five months later, however, I must say that I am disappointed with the Executive
order’s results. The President’s stated goals are far from being realized and nowhere
is that more true than among the independent regulatory agencies.

The Office of Information and Regulatory Affairs estimates that independent
agencies have a $230 billion a year impact on the U.S. economy—not an insignifi-
cant figure. Nevertheless, Executive Order 13563, like those which preceded it, does
not expressly apply to these agencies.

According to a February guidance memo sent by OIRA Administrator Cass
Sunstein, the independent agencies “are encouraged to give consideration to all [of
the Executive order’s] provisions. . .Such agencies are encouraged to consider under-
taking, on a voluntary basis, retrospective analysis of existing rules.” Shamefully,
at this Subcommittee’s June 3, 2011 hearing, Mr. Sunstein confirmed for us that
not one of the independent agencies under this Committee’s jurisdiction had volun-
tarily submitted to his office such a plan.

In a June 1st letter to the editor printed in the Wall Street Journal, Nancy Nord,
a Commissioner of the Consumer Product Safety Commission, noted that, under the
Obama administration, CPSC has “ignored the recent direction to look for and elimi-
nate burdensome regulations. We are just too busy putting out new regulations.”
Two of Ms. Nord’s fellow CPSC Commissioners are here today, along with several
other representatives from independent agencies. I hope they can provide us with
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an update on their efforts to provide regulatory relief and answer troubling ques-
tions about what appears to be inaction until now in complying with the letter and
spirit of the President’s Executive order.

Independent regulatory agencies contribute their fair share of burdensome regula-
tions that affect all aspects of our economy and stifle job creation. The President’s
push for regulatory reform is meaningless if independent regulatory agencies are
left out of this effort.

PREPARED STATEMENT OF HON. SUE WILKINS MYRICK

I appreciate the Subcommittee’s examination of how independent agencies are ap-
proaching the “Improving Regulation and Regulatory Review” Executive order
1ssued by President Obama. As we’re all well aware, regulations can create unneces-
sary burdens that hinder economic development and job creation.

An electric utility headquartered in my home state of North Carolina is tangled
up in an ongoing hydropower relicensing problem which I think exemplifies the real
world detriment that can result from a lack of coordination at the federal level.

As T understand it, Duke Energy is trying to relicense a set of dams in the Ca-
tawba-Wateree river basin in South Carolina. Working with local stakeholders and
the local office of the National Marine Fisheries Service (NMFS), the Federal En-
ergy Regulatory Commission (FERC) agreed to incorporate a set of recommenda-
tions to protect the endangered short-nose sturgeon as part of the project’s Final En-
vironmental Impact Statement for the project. Unfortunately, the regional NMFS in
St. Petersburg, Florida ultimately recommended a different set of recommendations
that continue to delay the relicensing process.

Not only does this seem to be a case in which two federal entities cannot agree
on the appropriate path forward, it highlights a case in which two offices within the
same agency cannot agree. A NMFS office several hundred miles away is sub-
stituting its judgment for a local office that has been involved throughout the proc-
ess.

Aside from affecting utility rates paid by consumers in North Carolina and South
Carolina, the provisions sought by the regional NMFS office could potentially jeop-
ardize a carefully-negotiated water rights apportionment settlement.

Sadly, the Catawba-Wateree relicensing issue is just one of many situations in
which federal regulatory actions harm Americans. It is my hope that today’s hearing
will lead to improvements in the regulatory environment.

Mr. STEARNS. Now it is my opportunity to welcome our distin-
guished panel. I don’t remember in my experience in Congress
where I have ever seen these many agencies collected together, and
I don’t think there ever has been, at least in my experience. So it
is a very auspicious occasion to have this distinguished group here
to meet, and we appreciate you coming.

I thought for the members I would just give you a brief bio of
each of the witnesses. Commissioner Robert Adler, Consumer Prod-
uct Safety Commissioner, is a commissioner at the United States
Consumer Product Safety Commission. He was appointed in Au-
gust 2009. Prior to assuming office, he served as a professor of
legal studies at the University of North Carolina at the Luther
Hodges Junior Scholars in Ethics in Law at Chapel Hill’'s Kenan-
Flagler Business School. At the University of North Carolina, he
served as the Associate Dean of the MBA program as Associate
Dean of the school’s bachelor of science in business. Welcome.

Commissioner Anne Northup is the honorable—in fact, she
serves the 3rd Congressional District of Kentucky representing
Louisville district in the United States House of Representatives as
a Republican from 1997 to 2006. Before her tenure in Congress, she
served in the Kentucky House of Representatives for 9 years from
1987 to 1996. On July 30, 2009, President Obama nominated her
to a seat on the Consumer Product Safety Commission and was
confirmed by the Senate on August 7, 2009. Welcome, Anne.
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Commissioner Robert McDowell was first appointed to a seat on
the Federal Communications Commission by President Bush in
2006. He was reappointed to the commission by President Barack
Obama in 2009. He brings over 16 years of private sector experi-
ence in the telecommunications industry to the commission. Wel-
come.

Chairman Jon Wellinghoff was named chairman of the Federal
Energy Regulatory Commission, FERC, the agency that oversees
wholesale electric transaction and interstate electric transmission
and gas transportation in the United States by President Obama
on March 19, 2009, a member of the commission since 2006. The
U.S. Senate confirmed him to a full 5-year FERC term in December
2009. He is an energy specialist with more than 34 years experi-
ence in the field. Welcome.

Commissioner Philip Moeller is currently serving his second term
on the commission of FERC, having been nominated by President
Obama and sworn in for a term expiring on June 30, 2015. He was
first nominated to FERC by President Bush in 2006 and sworn into
office on July 24, 2006. From 1997 through 2000, he worked in
Congress, serving as an energy policy advisor to Senator Slade Gor-
don, where he worked on electricity policy.

And then we have Chairman Jon Leibowitz from the Federal
Trade Commission. He served as chairman of this commission since
February 2009. He was appointed to the FTC as commissioner in
the fall of 2004. Before coming to the commission, he had a long
career in the public sector, working for the U.S. Senate Judiciary
Committee for almost 10 years, and prior to that, in the office of
Senator Paul Simon. Welcome.

Commissioner William Kovacic served on the Federal Trade com-
mission since January 2006 and served as chairman from March
2008 to March 2009. He was the FTC’s General Counsel from 2001
through 2004 and worked for the commission from 1979 until 1983.
He has been a professor of law at George Washington University
Law School and has also taught law at George Mason University
School of Law. Welcome.

As you know, the testimony that you are about to give is subject
to Title 18, section 1001 of the United States Code. When holding
an investigative hearing, this committee has the practice of taking
testimony under oath. Do any of you have any objection to testi-
fying under oath? No? OK.

The Chair then advises you that under the rules of the House
and the rules of the committee, you are entitled to be advised by
counsel. Do you desire to be advised by counsel during your testi-
mony today? If not, then if if you would please rise and——

Mr. BiLBRAY. Mr. Chairman.

Mr. STEARNS. Yes?

Mr. BiLBRAY. I hate to interrupt right now, but one thing I would
ask, at least of one member here, is that pictures are not taken
while they are being sworn in. I know this is done, but I just think
that is unfair to the witnesses. I think it sends a message that it
is not appropriate and I would ask the camera people not to take
a picture of individuals with their right hand raised. I just think
it is used to often to send the wrong message to the public. Every-
one here is voluntarily participating and we should not be giving
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a false impression to the public. That is just one member’s state-
ment but I think in the environment of fairness on both sides, I
am going to raise this issue again and again, and I am doing that
today, and I apologize.

Mr. STEARNS. I thank the chairman, and as you know, he and
I are good friends. Unfortunately, I will have to overrule you. I
think the press has a right to take pictures when they want, and
I think that is probably what I have seen in my experience being
involved with so many Oversight and Investigation hearings as
well as others that it is customary to let the press have access, so
I am sorry to have to overrule you. And if all of you would please
stand up and raise your right hand?

[Witnesses sworn.]

Mr. STEARNS. Well, it is my pleasure now to start with the open-
ing statements, and Mr. Adler, we welcome you and look forward
to your statement.

TESTIMONY OF ROBERT S. ADLER, COMMISSIONER, CON-
SUMER PRODUCT SAFETY COMMISSION; ANNE NORTHUP,
COMMISSIONER, CONSUMER PRODUCT SAFETY COMMIS-
SION; ROBERT MCDOWELL, COMMISSIONER, FEDERAL COM-
MUNICATIONS COMMISSION; JON WELLINGHOFF, CHAIR-
MAN, FEDERAL ENERGY REGULATORY COMMISSION; PHILIP
D. MOELLER, COMMISSIONER, FEDERAL ENERGY REGU-
LATORY COMMISSION; JON LEIBOWITZ, CHAIRMAN, FED-
ERAL TRADE COMMISSION; AND WILLIAM E. KOVACIC, COM-
MISSIONER, FEDERAL TRADE COMMISSION

TESTIMONY OF ROBERT S. ADLER

Mr. ADLER. Thank you very much, and good morning, Chairman
Stearns, Ranking Member DeGette and the members of the Sub-
committee on Oversight and Investigations. Thank you for the op-
portunity to testify along with my colleague, Anne Northup, on be-
half of the Consumer Product Safety Commission. My name is Bob
Adler and I have been a commissioner at the agency since August
of 2009.

I am honored to sit in the company of so many of my fellow inde-
pendent agency commissioners, and I bring you regrets from Chair-
man Tenenbaum, who is not able to be here today.

In order for me to respond to the subcommittee’s request for the
agency’s response to Executive Order 13563 and similar Executive
orders, I briefly need to review a few critical points about rule-
making at the CPSC. I do so to make the point that we have un-
dertaken the promulgation of regulations and their retrospective
review in the full spirit of the policies incorporated in the Executive
orders despite our being exempt from the orders, so I would like
to make a few observations and I promise I will be brief.

First, since 1981, the CPSC has been required under amend-
ments to the Consumer Product Safety Act and to the other acts
that it enforces to conduct an exhaustive cost-benefit analysis when
we write safety rules. Under these amendments, our cost-benefit
approach is as comprehensive, if not more so, as that set forth in
any Executive order issued by the Office of the President, and I
think in the case of any other agency. In fact, over the years, in
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part because of the detailed and lengthy cost-benefit procedures
contained in our laws, the commission has actually promulgated
very few mandatory safety rules under these procedures.

Now, I did a count, so I could be off by one or two, but by my
count, in 30 years we have issued a grand total of nine mandatory
safety standards, or about one every 3%s years, which has meant
we have had to turn to alternative approaches, one of which is
working with the voluntary standards sector to promulgate vol-
untary standards and to upgrade voluntary standards. The other
thing that we have done is to work through a very successful cor-
rective action recall program, and I think that has been successful.

With respect to regulatory review, you did note the passage of
the Regulatory Flexibility Act in 1980. At that time, the CPSC
choose to undertake a retrospective review of every safety rule
under its jurisdiction from the very beginning, not just those identi-
fied as having a significant impact on a substantial number of
small economic entities. Since this review, we have continued for
the past 30 years to comply with the requirements for retrospective
review of our regulations under the Regulatory Flexibility Act.

In addition to conducting a retrospective review of regulations
under the RFA, the CPSC has voluntarily undertaken a com-
prehensive review of its regulations beginning in 2004 and tempo-
rarily suspended in 2007 in a spirit consistent with Executive
Order 13563. In fact, in conducting our review, we have committed
the agency to using OMB’s assessment tool. The only departure
from our approach arises because of the enactment of the Con-
sumer Product Safety Improvement Act in 2008. In response to its
grave concerns about the need to protect the lives of young chil-
dren, Congress voted overwhelmingly, and in the House it was a
vote of 424 to 1, to set a number of very tight guidelines for the
commission to meet. Our general counsel did a count of the number
of deadlines imposed on us. There were 42 separate deadlines im-
posed by the Consumer Product Safety Improvement Act.

But recognizing the difficulty of meeting these guidelines, Con-
gress streamlined our rulemaking authority when writing these
children’s safety rules and limited the requirements in the CPSIA
for economic analysis of the impact of the rules. The streamlined
procedure directed to regulate hazardous children’s products such
as infant bath seats, baby walkers and cribs, all of which were as-
sociated with an unacceptable number of fatalities and serious inju-
ries has, I believe, resulted in significantly more expeditious and
protective safety standards that should save numerous lives in the
coming years and could not have been accomplished otherwise.

I particularly want to note the commission’s new crib standards,
which was unanimously approved by all of our commissioners and
became effective last Tuesday, June 28. This standard sets the
most stringent safety requirements for cribs in the world and en-
sures that the place that infants spend the most time and the most
time alone will be the safest place in their homes. Having noted
that, I hasten to add that even with this new authority under
CPSIA, the commission remains obligated to conduct economic
analyses under the Regulatory Flexibility Act assuring that our
most vulnerable small business sector is safeguarded along with
safeguarding our most vulnerable young consumers.



15

The commission is well on its way to meeting the deadlines im-
posed under the CPSIA. We haven’t met all of them, and we are
going to miss a few more, but as we wind down the bulk of our
CPSIA rulemaking, it is my understanding that Chairman
Tenenbaum has directed staff to develop options to restart the ret-
rospective review process.

In closing, notwithstanding that independent agencies do not fall
under the direct purview of Executive orders like 13563, we at
CPSC have always tried to implement the wisdom contained in
those Executive orders and to coordinate our efforts in the spirit of
such orders to the best of our ability.

Finally, I note that CPSC’s jurisdiction is very broad. Roughly
speaking, if you walk into a department store, a sporting goods
store, a hardware store, a toy store or you go to a school, that is
us. Those products that are in those institutions are the things we
regulate. But we are an agency that has barely above 500 people
and a budget just about $118 million. In other words, I am sitting
at a table with agencies that are between two and a half and three
times our size. But given these limits on our resources, I think we
have done a good job in advancing consumer safety, and thank you
very much.

[The prepared statement of Mr. Adler follows:]
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Good morning Chairman Stearns, Ranking Member DeGette, and the members of the
Subcommittee on Oversight and Investigations. Thank you for the opportunity to testify along
with my colleague Anne Northup on behalf of the Consumer Product Safety Commission
(CPSC). My name is Bob Adler, and I have been a Commissioner at the CPSC since August
2009. 1am honored to sit in the company of so many of my fellow independent agency
commissioners.

An Overview of CPSC and Regulatory Reform
in order for me to respond fully to the subcommittee’s request for the agency’s response to
Executive Order 13563 and similar executive orders, [ briefly need to review the history of the
CPSC’s rulemaking. I do so to make the point that we have undertaken both the promulgation of
regulations and their retrospective review in the full spirit of the policies incorporated in the
executive orders. So, I begin with several observations:

1. Since 1981, the CPSC has been required under amendments to the Consumer Product
Safety Act (and the other acts it enforces) to conduct an extensive cost-benefit analysis
when we promuligate safety rules. Under these amendments, our cost-benefit approach is
as comprehensive, if not more so, as that set forth in any executive order issued by the

Office of the President.

5\)

Over the years, the CPSC has promulgated extremely few mandatory safety rules
requiring cost-benefit analyses, a grand total of nine in thirty years — or about one every 3
1/3 years - opting instead to work with the voluntary standards sector and to negotiate

individual Corrective Action Plans for the recall of specific hazardous products.
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3. Under the Regulatory Flexibility Act of 1980, the CPSC chose to undertake a
retrospective review of every safety rule under its jurisdiction from its beginning, not just
those identified as having a substantial impact on a number of small entities (and,
therefore, requiring a mandatory review).

4. In addition to the retrospective review of agency regulations mandated by the Regulatory
Flexibility Act, the CPSC voluntarily undertook a comprehensive review of its
regulations beginning in 2004 in a spirit consistent with Executive Order 13563 and
anticipates continuing to do so in the future.

5. The only departure from the approach I’ve just described arises because of the enactment
of the Consumer Product Safety Improvement Act in 2008. In response to its grave
concerns about the need to protect the lives of young children, Congress voted
overwhelmingly to streamline the CPSC’s rulemaking authority when writing children’s
safety rules and to limit (but not eliminate) the requirements in our laws for economic
analyses of the impact of CPSC rules.

1. Cost-Benefit Analysis

In 1981, Congress added a broad and comprehensive set of cost-benetit requirements to the
Consumer Product Safety Act (and the other acts enforced by the CPSC) for consumer product
safety rules promulgated by the CPSC. These provisions easily match, if not surpass, in their

stringency and scope the cost-benefit provisions of the various executive orders on cost-benefit

'5US.C 8§ 60112,

v

o
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analysis recommended by the Oftice of Management and Budget. Among other things, prior to
promulgating almost cvery safety rule,? they require the CPSC to:

e Make findings with respect to the degree and nature of the risk of injury the rule is
designed to eliminate or reduce; the approximate number of consumer products, or types
or classes thereof, subject to such rule; the need of the public for the consumer products
subject to such rule, and the probable effect of such rule on the utility, cost, or availability
of such products to meet such need; and any means of achieving the objective of the
order while minimizing adverse effects on competition or disruption or dislocation of
manufacturing and other commercial practices consistent with the public health and
saﬁ:ty.3

o Prepare a final regulatory analysis of the rule containing the following information: a
description of the potential benefits and potential costs of the rule, including costs and
benefits that cannot be quantified in monetary terms, and the identification of those likely
to receive the benefits and bear the costs; a description of any alternatives to the final rule
which were considered by the Commission, together with a summary description of their
potential benefits and costs and a brief explanation of the reasons why these alternatives
were not chosen; a summary of any significant issues raised by the comments submitted
during the public comment period in response to the preliminary regulatory analysis, and

a summary of the assessment by the Commission of such issues.?

* While the 1981 changes to the acts enforced by the CPSC require the agency to undertake cost-benefit analysis
with respect to almost every safety rule it promulgates, some labeling requirements under § 3(b) of the FHSA do not
require the same regulatory analysis.

P15 US.C. $2058(F)(1).

Y13 U8.C. § 2058(H(2).
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« Find that the rule (including its effective date) is reasonably necessary to eliminate or
reduce an unrcasonable risk of injury associated with the product; that the promulgation
of the rule 1s in the public interest; in the case of a rule declaring the product a banned
hazardous product, that no feasible consumer product safety standard under the CPSA
would adequately protect the public from the unrcasonable risk of injury associated with
the product; in the case of a rule which relates to a risk of injury with respect to which
persons who would be subject to such rule have adopted and implemented a voluntary
consumer product safety standard that compliance with such voluntary consumer product
safety standard is not likely to result in the elimination or adequate reduction of such risk
of injury; or it is unlikely that there will be substantial compliance with such voluntary
consumer product safety standard.’

s Find that the bencefits expected from the rule bear a reasonable relation to its costs and
that rule imposes the least burdensome requirement which prevents or adequately reduces
the risk of injury for which the rule is being promulgated.®

* (jive interested persons an opportunity for the oral presentation of data, views, or

arguments, in addition to an opportunity to make written submissions,’

Speaking from personal experience, I note that the analysis and findings contained in section 9 of
the CPSA (and similar provisions in other acts the agency enforces) have resulted in rulemaking

proceedings that span years of effort and cost the agency millions of dollars. I find it hard to

IS US.CL§ 2058(0(3).
S 1S US.CL§ 2058(H(3).

4

15 U.S.C § 2058(d)2).
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believe that OMB or Congress could expect any more analysis by a regulatory agency, especially

one that is directed to protect the lives and safety of young children.

2. Alternative Approaches to Protecting the Public

Both in response to the extremely detailed, time-consuming requirements in section 9 of the
CPSA™ (and our other laws) and because of its success in working with the voluntary standards
sector, the CPSC has opted, wherever possible, to look to the promulgation and strengthening of
voluntary standards as an alternative to developing mandatory standards. The Commission, of
course. has always retained the option to undertake mandatory rulemaking where voluntary
standards have proven to be inadequate. As I noted, the burdens of mandatory rulemaking have
resulted in the Commission’s promulgation of only nine standards in the 30 years since the 1981
amendments. In sharp contrast, the Commission has actively participated in the development or
enhancement of hundreds of voluntary standards in that same time period. As [ shall mention,
the Commission’s infrequent promulgation of mandatory rules and reliance on voluntary
standards has not gone without criticism in Congress, especially when it comes to protecting the

lives and safety of young children.

The Commission has also used its recall authority to great effect over the years. Under section
15(b) of the Consumer Product Safety Act, companies are required to notify the Commission
whenever they obtain information that one of the products they have placed in commerce:

+ fails to comply with an applicable consumer product safety rule,

* Seetion 9 specifically requires that, before CPSC promulgates a mandatory consumer product safety rule, the
ageney must determine that no voluntary consumer product safety standard would adequately reduce or climinate a
risk of injury. Where an adequate voluntary standard cxists and is substantially compticed with, the agency must
defer to the voluntary standard.
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o fails to comply with a voluntary consumer product safety standard upon which the
Cominission has relied,

o fails to comply with any other rule enforced by the agency,

« contains a defect which could create a substantial product hazard, or

. e 9
» creates an unreasonable risk of serious injury or death.

These so-called “15(b) reports™ have become the basis upon which the Commission has taken
action to negotiate Corrective Action Plans (CAP) with companices that have led to the recall of
numerous dangerous products. The Commission has participated in thousands of recalls over the
years involving hundreds of millions of potentially hazardous products. Although it is
impossible to quantify the number of lives saved and injuries avoided through this program, they

undoubtedly number in the millions.
There are limits both on the use of voluntary standards and recalls in protecting American
consumers, but they have, of necessity, become important tools in CPSC’s approach to product

safety.

3. CPSC and the Regulatory Flexibility Act (RFA)

Section 610 of the RFA requires agencies to periodically review rules that have a significant
impact on a substantial number of small entities.”® Each agency is required to publish a plan

demonstrating its approach to its review. Accordingly, on September 14, 1981, the CPSC

*15U.S.C. § 2064,

®5U.S.C §610.
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published its plan for reviewing existing rules under the RFA, as well as subsequent rules within

10 years of their publication. "'

The CPSC went far beyond the requirements of the RFA in its plan. In fact, the agency not only
solicited and reviewed comments for rules that we determined would have a significant
cconomic impact on a substantial number of small entities, we actually conducted a review of
every safety rule under our jurisdiction. In addition to soliciting comments from the general
public in the Federal Register, we directly contacted affected parties and their trade associations
through appropriate trade publications. Moreover, the Commission made an effort personally to
contact those persons who submitted comments during the earlier rulemaking proceedings.
Based on the information received in the comments, as well as other information available to the
Commission, CPSC staff then conducted an assessment of the degree of economic impact on
small entities and sought to identify appropriate actions required to minimize the impact on those

entities consistent with the objective of the statute under which the regulations were issued.

Under section 610(b) of the RFA, the Commission sought comments on, and reviewed its rules
according to, the following factors: (1) the continued need for the rule, (2) the nature of
complaints or comments received concerning the rule from the public, (3) the complexity of the
rule, (4) the extent to which the rule overlapped, duplicated, or conflicted with other federal rules
{and the Commission also considered, to the extent feasible, the extent to which the rule

overlapped, duplicated, or conflicted with state and local government rules), and (5) the length of

' 46 Fed. Reg. 4
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time since the rule had been evaluated or the degree to which technology, economic conditions,

or other tactors had changed in the arca atfected by the rule.

Since 1981 and the passage of t‘he RFA, our agency has carefully reviewed its regulations. This
ctfort has continued over the last 30 years. On the whole, | believe these reviews have been
good both for consumers and the regulated community. Under the RFA (and other provisions of
the CPSA requiring rule reviews), the Commission issued reports involving 17 rules under the
CPSA, as well as nine rules promulgated under the Federal Hazardous Substances Act (FHSA), -
elght rules under the Flammable Fabrics Act( FFA),]J and four rules under the Poison Prevention

Packaging Act (PPPA). H

4, Voluntary Regulatory Review Efforts

in addition to the rule reviews required by the RFA, the Commission also has recently
voluntarily undertaken efforts to review its regulations in a manner consistent with the spirit of
Executive Order 13563 and similar executive orders. Specifically, on January 28, 2004, the
Commission published a notice in the Federal Register announcing a pilot rule review program. "

In the notice, the agency committed itself to using OMB’s Program Assessment Rating Tool

S US.C.§8 126141278,

TS USCL$8 119141204,

"5 USC.§§ 147141477,

% See Pilot Program for Systematic Review of Commission Regulations: Request for Comments and Information, 69
Fed. Reg. 4095 (Jan. 28, 2004) (requesting comments on Commission regulations for walk-behind power mowers,

clectrically operated toys. standards for flammability of vinyl plastic tilm, and child resistant packaging for certain
salicylate compounds).
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{PART) to help provide a consistent approach to rating programs across the federal

16
government.

In the notice, the Commission listed four rules for review, and us!(ed for public comment on each
regulation. Specitically, the notice asked: (1) whether the regulation is consistent with CPSC
program goals, (2) whether the regulation is consistent with other CPSC regulations, (3) whether
the regulation is current with respect to technology, economic or market conditions, and other
mandatory or voluntary standards, and (4) whether the regulation could be streamlined to

minimize regulatory burdens, particularly those affecting small businesses,

Out of this pilot program, the Commission then conducted annual reviews that looked at four to
six rules per year in 2005, 2006, and 2007." Out of this review, the CPSC clarified its rules
regarding standards for carpets, rugs and bicycles. In addition, the Commission also established
projects to examine amendments to the electrical toy and cigarette and multi-purpose lighter

rules.

"® A description of the PART process and associated program evaluation matcrials is available at
http://www. whithouse. gov/omb/budintegration/part_asscssing2004.html,

' See Fiscal Year 2005 Program for Systematic Review of Commission Regulations; Request for Comments and
Information, 70 Fed. Reg. 18,338 (April 11, 2005) (requesting comments on Commission regulations for cigarette
lighter and multi-purpose lighter safety standards, bicycles, surface flammability of carpets and rugs, and child
resistant packaging for controlled substances).

¥ See Fiscal Year 2006 Program for Systematic Review of Commission Regulations: Request for Comments and
Information, 71 Fed. Reg. 32,882 (June 7, 2006) (requesting comments on Commission regulations for matchbooks,
toy rattles, baby bouncers, walkers-jumpers, and baby walkers).

' See Fiscal Year 2007 Program for Systematic Review of Commission Regulations: Request for Comments and
Information, 72 Fed. Reg. 40,265 (July 24, 2007) (requesting comments on Commission regulations banning certain
unstable refuse bins and safety requirements for pacificrs).

9
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The voluntary rule review program was temporarily suspended in 2008 with the passage of
CPSIA due to limited resources, tight deadlines, and Congress’ specific directions for the

Commission to review and revise many of its existing regulations as part of that legislation.

As we wind down the bulk of our CPSIA rulemakings, it is my understanding that CPSC
Chairman Tenenbaum has directed staff to develop options to continue the voluntary review
process. As part of this review, staff will be looking at ways to maximize openness and public
participation, as well as ways to most effectively to target rules that may require revision, repeal,
or strengthening to protect the public against the risk of unreasonable danger from consumer

products.

5. The Consumer Product Safety Improvement Act of 2008

In 2008, Congress became concerned about the large number of violative toys and other
children’s products recalled by the CPSC in 2006 and 2007 ~ as weil as the slow pace of agency
rulemaking under existing procedures. Accordingly, Congress enacted by overwhelmingly large
bipartisan majorities (424-1 in the House and 89-3 in the Senate) the Consumer Product Safety
Improvement Act (CPSIA). Focusing particularly on children’s hazards, Congress added several
new provisions to the ageney’s acts: (1) Congress legislatively imposed several safety standards
for children’s products,z(’ (2) Congress set numerous deadlines within which the CPSC was
obligated to write safety standards for children’s products, and (3) Congress streamlined the
rulemaking process that the Commission must follow, lifting some of the burdens of section 9 of

the CPSA, and similar provisions in our other laws.

* Because these provisions were added by act of Congress, they automaticatly applied without the need for CPSC
rulemaking.

10
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The rationale behind Congress” action scems to be clear. Congress wanted to protect young
children - society’s most vulnerable and involuntary risk takers - as fully and expeditiously as
possible. Congress did not eliminate economic analyses — the agency remains obligated to
conduct such analyses under the RFA ~ but it did remove some of the more time-consuming
procedures from the laws enforced by the CPSC. The result has been more expeditious drafting
of new safety standards specitically designed to protect the lives and safety of young children.
Among the new standards promulgated by the agency since passage of the CPSIA have been
improved safety requirements for baby walkers, bath seats, and children’s toys. Perhaps the
most significant new standard advancing children’s safety has been the Commission’s safety
standard for cribs, unanimously approved by the Commissioners and effective this past Tuesday,
June 28. This standard scts the most stringent safety requirements for cribs in the world and

should save numerous lives in the coming years.

Even with this new authority, however, the Commission has taken steps to insure that the
economic impact of new rules and regulations is considered during the rulemaking process. In
fact, other than regulations where Congress, by law, made an exception every substantive safety
rule the Commission has written under the CPSIA has been analyzed under the RFA to0
determine the impact of that requirement on small businesses — assuring that our most vulnerable

business sector is safeguarded along with protecting our most vulnerable consumers.

Speaking for myself, I applaud the streamlined authority the Congress gave the agency to write
standards for children's hazards. [ think we all appreciate how critical it is to protect children -

who can’t read safety labels and who don’t realize how dangerous some consumer products can
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be - to the greatest extent possible. Accordingly, | think Congress struck the proper balance
between minimizing unnecessary costs imposed on businesses (and, ultimately, consumers) and

safeguarding our most vulnerable consumers.

Conclusion
The CPSC’s jurisdiction is very broad: roughly speaking we regulate most products found in a
department store, sporting goods store, hardware store, toy store, or in a school {with the
exception of items regulated by other agencies, such as food, drugs, cars, boats. planes, guns, and
tobacco). Yet we are an agency of barely 500 people with a budget just over $118 million.
Given these limits on resources, | believe that the agency has done a good job in advancing

consumer satety with minimal disruption to the marketplace.
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Mr. STEARNS. I thank the gentleman.
Ms. Northup, welcome. It is particularly nice to have a former
member.

TESTIMONY OF ANNE NORTHUP

Ms. NORTHUP. Thank you. Chairman Stearns and Ranking Mem-
ber DeGette, thank you so much for the opportunity to testify in
front of you, and I am delighted to be back on Capitol Hill with
you. I have great respect and appreciation for the challenges you
face every day and the decisions you make. I do appreciate the op-
portunity to come and give you some idea of what it looks like from
the other side, from a regulatory agency.

You just heard an excellent history of review of the Consumer
Product Safety Commission and the past, the way they operated,
primarily through the development of voluntary guidelines,
through risk assessment and intervention when there were real
risks based on science and the ability to intervene when they were
dangerous products. However, all of what was said about the re-
views of our regulations and the reasonableness of that changed in
2008 when the Consumer Product Safety Improvement Act went
into effect, and in fact, very little of that would be present today.
As a matter of fact, we no longer have the option to consider risk
in most of the things we do. We are required to write rules based
on numbers that were given to us in the CPSIA but that hasn’t
stopped us in the regulatory process of casting a wider net includ-
ing maybe more toys and more children’s products or more prod-
ucts than the law requires us to do to make steps where the testing
is more rigid than required by the law. And so while the law is
very difficult, it has been very hard for small businesses in par-
ticular to comply with it, we have at the agency, in my opinion,
gone beyond what the law has required us to do.

Let me just give you some idea. In the time since the CPSIA
passed, we have been involved in about 50 rulemakings if you in-
clude the statements of policies, the notice of requirements and lab
accreditations, and by the way, lab accreditations are huge because
any time we do a notice of requirements for labs to be accredited,
within 6 months every product under that category has to begin
sending every component and every part of their product to a lab
for a third-party test and certify based on those tests and label
their product to reflect what those certifications are.

So in truth, while I appreciated what Representative Waxman
said about big companies complaining, it is actually the opposite.
Very few of our largest companies complain. Most of them make
products in such large numbers that they can spread their costs
around, and what we have really done is put out of competition the
smaller businesses that made things primarily in this country.
Those are the people that we hear from because they cannot spread
their costs over so many products.

You know, I hear so often people say oh, yes, that is the law we
passed to decrease the number of things coming in from China or
that is the law we passed to make the big companies comply, but
in fact, the effect of the cost of these regulations has been the bur-
den that has put many, many small businesses out of business. It
has caused those smaller businesses to leave the children’s product
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market. We have the public that has fewer choices than they have
ever had in the past and we are told that if we—our four, by the
way, biggest rules are still to come. They are expected to come be-
fore December 31st or to take effect by December 31st.

I thought I would share with the committee one that I anticipate
that we will agree on, the majority. I expect it to be a 3-2 vote,
and that is allowing the parts per million of lead in any component
of a child’s product to reduce to 100 parts per million as of August
15th. This is what our economic team said about this: “Economic
impacts are likely to occur. They are going to have to use more ex-
pensive low-lead materials rather than the non-conforming mate-
rials used today. The cost associated with the reengineering prod-
ucts to make the new materials, the cost to make leaded compo-
nents that are inaccessible, the increased testing costs, the in-
creased consumer products, the reductions in the types and quan-
tities of the children’s products available to consumers, businesses
that are exiting the children’s product market, manufacturers
going out of business, reduction in the utility of products and the
reduction in the durability of products.” This is all for this one rule
that we are about to—or this one step-down that we are about to
take effect, and it says there is no anticipated benefit in health to
children because of this. And so I would just point out to you that
10 out of 40 of the small manufacturers of bicycles left the market
with the original step-down. We anticipate more will exit the mar-
ket. And my question, I guess, is, what sort of regulation sort of
rationalization can be brought to this process. I have proposed
many times ways to within the limits of the law to lessen the im-
pact of this, and I am disappointed that we haven’t done more of
that at the commission. Thank you.

[The prepared statement of Ms. Northup follows:]
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Chairman Stearns and Ranking Member DeGette, thank you for the opportunity to
provide testimony to this Subcommittee on the response of our independent agency, the
Consumer Product Safety Commission (CPSC), to the Administration’s goal of
regulatory reform.

Cass Sunstein, Administrator of the Office of Information and Regulatory Affairs, said
recently in an op-ed for The Wall Street Journal: “This insistence on pragmatic,
evidence-based, cost-effective rules is what has informed our [the Administration’s]
regulatory approach over the past two and a half years.”! Unfortunately, this cannot be
said for the CPSC. Although the Commission is a relatively small agency (FY 2011
budget of $114.8 million), the agency’s actions over the last two and one half years to
implement the Consumer Product Safety Improvement Act of 2008 (CPSIA) have
substantially added to the economy’s woes, causing small businesses to leave the
children’s product market, reduce jobs, and/or close.

Since the beginning of 2009, the Commission has focused its time and resources
principally on implementing the CPSIA. My testimony today will focus on the
devastating impact the law and its regulations are having on American business growth
and competitiveness, all with little or no offsetting improvement in product safety. I will
also discuss the opportunities the Commission’s Majority has failed to take to reduce the
law’s burdens when the statute has allowed such flexibility.

Finally, I will also propose today, as I did before a hearing of the Commerce,
Manufacturing and Trade Subcommittee, specific actions that this Committee and
Congress can take to ameliorate the CPSIA’s effects. With regard to Mr. Sunstein’s and
this Committee’s calls for independent agencies to voluntarily review burdensome or
outdated regulations for potential reforms, I am unaware that our Chairman has
responded. I know that, notwithstanding my request to contribute to the formulation of
any Commission views on the subject, she has not asked for my input. Thus, without a
willingness on the part of our Chairman or the Commission’s Majority to proactively
seek cost-benefit analyses of our rules and/or to roll back unnecessary parts of our
rulemakings put forth to implement the CPSIA, only Congress will be able to stop the
damage.

I. The CPSIA:
Background

As you may know, the CPSIA was passed following a number of high-profile recalls
involving lead in paint found on children’s toys imported from China. While the law
passed with broad support in 2008, its many unintended consequences have since led
both Democrat and Republican Members of Congress to introduce bills reforming the
law. In January 2010, the Appropriations Committees of the House and Senate requested

! Cass Sunstein. “21% Century Regulation: An Update on the President’s Reforms,” The Wall Street
Journal. May 25, 2011,
http:/fonline.wsj.comv/article/SB10001424052702304066504576345230492613772 html




33

Cm. Northup 3

a Report from the five Commissioners on ways to amend the CPSIA. (See the following
link for the Report to Congress and the Commissioners’ five statements:
www.cpsc.eoviabout/cpsia/cpsiareportd 152010 pdf). Most recently, the Commerce,
Manufacturing and Trade Subcommittee voted to approve a bill to reform the CPSIA,
which may soon be marked-up by the full Energy and Commerce Committee. Thus, the
law no longer enjoys the broad support it received in 2008,

Unfortunately, neither the Commission’s Democrats nor the law’s original Democrat
supporters in Congress have shown interest in any more than minor tweaks to the statute,
which will not address small businesses’ concerns. Democrats at the Commission
acknowledge and even sympathize with the many requests for relief that we receive from
small businesses, but have missed numerous opportunities to implement the statute in a
less burdensome way. They blame the statute for being too inflexible, but do not request,
even when asked, more than negligible relief from Congress. At the same time, the law’s
strongest supporters in Congress blame the Commission for not using the flexibility in
the law. Meanwhile, nothing changes and the statute and its regulations continue to
undermine the economic recovery.

It’s not about safety: The CPSIA’s non-risk based requirements

While the Commission’s budget has grown substantially since the law’s passage in 2008
(by nearly 44 percent), new and old resources have been shifted away from more risk-
based priorities to implement the arbitrary, non risk-based mandates of the CPSIA,
including the lead-in-substrate and phthalates bans, the Public Database, and the third-
party testing, certification and labeling requirements. Over the last two and one half
years, the Commission has issued an estimated 3,500 pages of regulations and guidance
documents as a result of the CPS1A—a large portion of which must be read and
understood by every affected company in order for them to grasp the law’s complex
requirements.

The diversion of the Commission’s resources to CPSIA implementation reduces our
focus on genuine safety hazards. Our agency is charged with “protecting the public from
unreasonable risks of serious injury or death” from consumer products—but we cannot
fulfill this mission if our time is spent primarily enforcing the CPSIA, including its
complex, non-risk-based, testing and certification requirements.

Indeed, since 2008, there has been a significant delay in progress on actions to address
many genuine safety hazards, such as promulgating standards to reduce the risk of death
and injuries caused by cigarette lighters, table saw blades and portable generators.
These issues would be front and center on the Commission’s schedule if it were not for
the CPSIA.
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The new Public Database also will be a substantial drain on Commission resources,
without any likely safety benefit, due to the Commission’s flawed database regulation.
While consumers have always been able to report to the CPSC experiences of harm or
risk of harm involving a consumer product, such reports were not made public unless the
CPSC took reasonable steps to ensure accuracy. That is why this Committee’s draft
CPSIA reform bill has called for changes to ensure that incident reports published in the
database are at least verifiable. Potentially inaccurate and unverifiable information on a
public database is of no value to the Commission in its enforcement efforts, and useless
to consumers seeking actionable product safety information. If this Commission is to
have a public database funded by taxpayers, it should be different and better than any
source of information that already exists in the public domain, such as websites like
Amazon.com or Yelp.com. Many believe the Commission’s “.gov” database, if left
unchanged, will be useful only to trial lawyers or advocacy groups that will be able to
populate it with unverifiable, second-hand information for their own purposes.

2

1L Economic Impact of the CPSIA
The lack of cost-benefit analyses

In March 2009, Commission staff reported that the economic costs associated with the
CPSIA would be “in the billions of dollars range.”” Industry associations representing
manufacturers of furniture, mattresses, sports equipment, children’s clothing and
handmade toys, just to name a few, have all told us that they will be saddled with
enormous costs, first to reengineer their products to satisfy the new standards imposed by
the law, and then to third-party test every component of every product they make to
demonstrate compliance with all of the applicable standards.

This Commission has received a considerable amount of anecdotal evidence from
companies and trade associations regarding the costs to test at independent labs, as well
as the cost of certification, tracking labels, continued testing, record keeping, testing to
product standards, and the potential reputational and litigation costs that will result from
the upcoming Public Database. Attached is a sample list of businesses impacted by the
CPSIA, as well as other economic data. Our staff has compiled some sample testing
costs for toys and bikes, as part of a Regulatory Flexibility Analysis for our Testing and

? The Commission Majority’s database rule suffers from three major infirmities: 1) It interpreted the
statute to allow anyone to report incidents to the database——even consumer advocacy groups, trial lawyers,
and others with ulterior motives and who may not have firsthand knowledge of the incident; 2) the rule fails
to require enough information from submitters so that reports are even verifiable; and 3) the rule requires
that all reports will be made public on the 10" day following transmittal to the manufacturer, regardless of
whether there’s a pending, valid claim of material inaccuracy.

3 Letter from Acting CPSC Chairman Nancy Nord to Representative John Dingell, March 20, 2009.
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Labeling Rule. But the Commission has never conducted a full cost-benefit analysis of
any regulation we have promulgated under the CPSIA.*

1 believe such analyses would reveal that much of our CPSIA mandated regulation cannot
be justified. To begin with, there is no scientific evidence suggesting there is any benefit
from many of the law’s requirements. For instance, no government health agency,
including the CPSC, has ever concluded that the components of children’s products
containing either 300ppm lead content or the interim-banned phthalates pose a safety risk
to children. It has long been established that the lead absorbed by children
overwhelmingly comes from leaded paint or from lead in gasoline that got into the dirt
and was tracked into homes near older gas stations. The Environmental Protection
Agency (EPA) and the Centers for Disease Control (CDC) report that in 1978, about 13.5
million children ages 1-5 had elevated blood lead levels. However, by 2007-2008, this
number had declined to about 250,000 children.’ Similarly, 2007 data indicates that one
percent of children selected nationwide for testing, who are targeted due to their higher
risk profile, showed an elevated blood lead level as established by the CDC. This
number was down from nearly eight percent in 1997, ® and is likely attributable to the
elimination of lead in gasoline, as well as lead paint education and abatement. The CDC
and the EPA have issued guidance for reducing children’s exposure to lead, and neither
has ever suggested that parents take away a child’s bicycle because of the lead in the
substrate of the metal comprising the spokes, pedals or handlebars. Nor has it ever been
argued that the CPSIA, with all of its costs, will lower the number of children reaching
the “tipping point” of having an elevated blood lead level.

Burdensome testing and certification requirements on manufacturers

Given the tools available to manufacturers to determine compliance and our own
improved enforcement methods, I do not believe the complex, third-party testing and
certification requirements of the CPSIA are necessary or helpful to ensure compliance
with the law’s new requirements. In fact, relief from the law’s testing requirements is the
number one request of small businesses, many of whom may be able to comply with the
law’s lead and phthalates limits but still cannot afford the mandatory third-party testing.

By requiring all manufacturers of children’s products to send their products to be tested at
a third-party lab, regardless of risk, the law disproportionately hurts companies with
robust in-house testing programs, those with more creative and effective ways of
ensuring compliance internally, as well as domestic American companies who have never
had a violation. The CPSIA’s micromanagement of a company’s testing, certification
and tracking of each and every component of a product is entirely unnecessary—and in
fact, will be less helpful than the sophisticated internal controls manufacturers are
currently using and continue to develop and perfect. Furthermore, a “bad actor” with a

 Most of the CPSIA mandated regulations are not required to be promulgated under Section 9 of the
CPSA, which normally would entail a cost-benefit analysis. However, the statute does not prohibit the
agency from doing so, if the Commission recognizes a need for such analyses.

> hupy/iwww.epa.goviopeedweb/childrensbody_burdens/bl-graph hitmi

¢ hitpr/iwww.cde.gov/negh/lead /data/national.htm
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casual attitude toward safety standards compliance will be just as casual about
maintaining accurate records to support CPSIA-mandated certifications.

The CPSIA also requires the creation of massive new paperwork and tracking systems,
often without any safety enhancing product changes. A member of the American Home
Furnishings Alliance reported that it spent $13 million dollars on tests, new systems and
tracking processes, despite the fact that every single component it used on children’s
furniture already complied with the current lead standard. The company was therefore
not required to change a single material used in its manufacture of children’s furniture,
and there was no corresponding benefit in the improved safety of its children’s furniture
to justify the costs.

Similarly, some industry associations have had very few, if any, safety violations; yet,
they are required to comply with onerous third-party testing, certification, tracking and
labeling requirements that will not improve safety. The American Apparel and Footwear
Association writes in its public comments on the Component Parts rule:

As the CPSC continues to issue specific compliance requirements, manufacturers
become increasingly wrapped up in ensuring compliance over ensuring product
safety. All AAFA members have had long-standing quality control programs in
place that have developed based on the product, production of the product and the
manufacturer’s unique circumstances. These programs are effective and do not
need to be changed. To demonstrate, only .0084% of all apparel and footwear sold
in the U.S. in 2008 were involved in a recall. Moreover, most apparel and
footwear recalls have been drawstring violations — a compliance issue that results
from lack of information not lack of testing.”

The testing and certification requirements of the law have yet to be fully implemented.
Therefore, I would continue to request that Congress intervene to prevent the
Commission from enforcing these requirements, at least until a full cost-benefit analysis
has been performed.

HI. Commission Actions Have Made the Law’s Impact Worse

I no longer believe that action by the Commission to alleviate the law’s unnecessary
burdens is likely. Before my Senate confirmation hearing, I was asked by both Democrat
and Republican Senators to “find flexibility” in the law wherever possible, because the
law had resulted in many unintended or unforeseen consequences. Once confirmed as a
Commissioner, I took this request senously.

However, the flexibility that I have found in the following rules was rejected by a
majority of Commissioners:

7 American Apparel and Footwear Association. Request for Comments. Docket No. CPSC-2010-0037 &
CPSC-2010-0038. August 3, 2010.
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o Absorption exclusion: 1argued that the absorption exclusion under Section 101 was
actually intended to exclude certain products from the lead limits (rather than be
meaningless), and therefore that the term “any lead” in that section may be
interpreted to mean a de minimis, barmless amount of lead in a children’s product. If
the Commission had accepted my interpretation, lead in the substrate of ATVs,
bicycles, and brass axles on toys would be legal—since lead in the substrate of these
products is not harmful. This interpretation would have allowed American standards
to mirror European standards more closely and reduced the number of components
that need to be tested. Because the Commission rejected this interpretation, it voted
to reject the petition of a manufacturer of toy cars, even though the car’s brass fitting
contained less absorbable lead than the Food and Drug Administration deems to be
acceptable in a piece of candy‘8

e Civil Penalties Factors — In the Commission’s interpretive rule on Civil Penalties
Factors, I proposed a number of changes to provide more certainty for the regulated
community and to ensure that, while the overall civil penalty ceiling was raised,
“technical” violations, such as incorrect paperwork, would not be treated the same
way as more serious violations, such as failures to meet safety standards. This is one
area of the statute that was not too prescriptive, and a middle-ground could have been
reached.” Unfortunately, a majority of the commissioners did not want to provide
that leeway.

s Definition of Children’s Product — The CPSIA applies to all “children’s products”,
statutorily defined as products “primarily intended for a child 12 years of age or
younger.” The comments that the Commission received following the proposed rule
made clear that the parameters we had tried to set in the proposed definition were not
helpful to most manufacturers that produce children’s products intended for ages 10-
12 or for an age range falling both inside and outside the upper age limit of 12. The
purpose of defining the term was to guide manufacturers in determining which of
their products fall within the purview of the CPSIA. After receiving these comments,
the Commission had a chance to put a much narrower “fence” around the scope of
covered products—or to at least define clearer boundaries. Unfortunately, the
Majority chose to leave the definition vague whenever possible, which helps neither
the CPSC staff, '® nor the regulated community. i

o “Children’s product safety rules” — 1 offered a valid, alternative interpretation of the
statute with regard to the requirement to impose third-party testing on all “children’s
product safety rules.” A clear distinction can be made between “children’s product
safety rules” and more general “consumer product safety rules” promulgated well
before the passage of the CPSIA. Unfortunately, because the Majority chose to view
all consumer product safety rules of the Commission as potential “children’s product

8 hitpe/fwww.epse.govipr/northup110409.pdf

? pitpy//www.cpse.goviprinorthup03102010.pdf

19 Justin Pritchard, “Feds dismiss need to recall lead drinking glasses,”Associated Press. December 11,
2010. http://news.yahoo.com/s/ap/2010121 l/ap_on_he_me/us_cadmium_lead glassware

' hitp://www.cpsc.govipr/northup09292010.pdf




38

Cm. Northup 8

safety rules,” it imposed an unnecessary, additional layer of testing (at third-party
labs) on manufacturers of carpets and rugs, vinyl, clothing textiles and mattresses—
all of which are subject to consumer product safety rules. The Commission did not
have to take this step—and there is no risk associated with these products that
necessitates new third-party testing requirements. 12

e Public Database: 1 proposed an alternative database rule that would have responded
to a number of manufacturer concerns and made the database a more accurate source
of information for consumers. The Commission’s Majority instead passed a rule that
went well beyond the statute’s requirements, allowing “anyone” to submit reports of
harm—even advocacy groups, attorneys, random bystanders, and, as has actually
occurred, people perusing the internet that may not have firsthand knowledge of the
incident. In total, the Commission Majority’s database rule ensures that the database
will be filled with inaccurate reports of harm that will be useful only to advocacy
groups and trial attorneys, and will be time consuming and costly to manufacturers--
particularly small businesses.

e Cribs: In December 2010, the Commission set a six-month effective date for a new
mandatory, retrospective crib rule that it was required to promulgate under the
CPSIA. Beginning in April 2011, the Commission received appeals from
associations representing hundreds of small and medium-sized crib retailers asking
for an extension of time to sell through crib inventory that did not comply with the
new standard and therefore could not lawfully be sold after June 28, 2011. Data
received by the Commission from a small fraction of all crib retailers indicated that
as of May 2011, there were at least 117,800 noncompliant cribs, valued at
approximately $32,000,000, still in retailer inventory. While I voted in favor of the
new crib standard in December 2010 and the original six-month effective date for
both retailers and manufacturers, [ realized in hindsight that due to the chain of
commerce, it was illogical to set the same effective date for both. Two weeks ago,
the Commission held a public meeting to determine whether to extend by any amount
of time the period during which retailers could lawfully sell new, non-drop-side cribs
that satisfy the most recent voluntary standard. The Commission had previously
given day care providers and the hospitality industry until December 2012 to meet
the new mandatory standards, so there was no issue regarding the safety of the cribs
that would have been the subject of the extended deadline. Nonetheless, the
Commission decided on a 3-2 party-line vote not to extend the effective date by even
30 days, thus missing another opportunity to avoid unnecessary economic waste
without sacrificing safety.

e  Reduction to 100 ppm of Lead: The CPSIA banned as a hazardous substance
children’s products containing over 300 ppm of lead. It also provides that children’s
products containing over 100 ppm of lead shall be treated as a banned hazardous
substance beginning on August 14, 2011, “unless the Commission determines that a
limit of 100 parts per million is not technologically feasible for a product or product
category.” The Commission is scheduled to decide by majority vote on July 13,

2 hitp://www.cpsc,gov/pr/northup07122010.pdf
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2011, whether reducing the lead limit to 100 ppm for any product or product category
is not technologically feasible. Staff has prepared a public decisional package on the
issue and presented its views during a public briefing held last week. During the
briefing, staff acknowledged the common sense fact that the economic impact of
reducing the limit to 100 ppm is a factor in determining the technological feasibility
of doing so. In addition, staff has identified significant “economic impacts that are
likely to occur”, including: the need to use more expensive low-lead materials rather
than the nonconforming materials used today; the costs associated with reengineering
products to make use of new materials; the costs of making leaded components
inaccessible; increased testing costs; increased consumer prices; reductions in the
types and quantity of children’s products available to consumers; businesses exiting
the children’s product market; manufacturers going out of business; reduction in the
utility of products due to the substitution of materials; reduction in the durability of
products due to the substitution of materials; and, the loss of the value of all
inventory not satisfying the new standard. With respect to any potential
counterweight to this economic harm, Commission staff concludes that the “overall
contribution of” products with lead content between 100 ppm and 300 ppm “to lead
exposure in children is minimal.” Notwithstanding staff’s acknowledgment that
reducing the lead limit to 100 ppm will cause substantial economic harm with no
offsetting improvement in product safety, I believe it is likely that the Commission’s
majority will still vote to reduce the standard.

IV.  Lack of a Regulatory Review

To my knowledge, the Commission has not undertaken a retrospective review of its
regulations since before passage of the CPSIA in 2008, and on-going small businesses
analyses are minimal. The Commission’s only evaluation of the impacts of its
regulations on small businesses has been performed under the Regulatory Flexibility Act
(RFA). Since I have been at the Commission, Regulatory Flexibility Analyses have been
as perfunctory as one paragraph or as lengthy as a dozen pages — and the Commission
seldom if ever bases its decisions on such analyses. As you know, the RFA also requires
retrospective review of regulations, but only every ten years—and only if the
Commission has deemed such rules to have a “significant” impact on small businesses.

Prior to the passage of the CPSIA, the Commission undertook a voluntary, annual review
of certain regulations, including notice and comment to the public, in order to determine
whether any should be rolled back or updated. From 2004 — 2007, the Commission
reviewed 11 rules, standards and bans. I understand that those reviews resulted in
modifications to only one of the rules — the flammability standard for carpets and rugs.

In some cases, staff reviews of regulations produced recommendations for change, but
the Commission never did the work necessary to implement them. Finally, a review of
the bicycle standard done at that time also helped to inform some recent changes made to
that standard, which were done principally to allow bicycle manufacturers to comply with
the CPSIA’s testing and certification requirements.

V. Going Forward - Recommendations to Reform the CPSIA:
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Reforming the CPSIA to focus on risk would greatly relieve the strain on agency
resources caused by implementing and enforcing non-risk based regulations and
monitoring low risk products. It would also free the agency to redirect its limited
resources toward more effectively fulfilling its safety mission. This can be
accomplished in a variety of ways:

Amend the law’s Absorbability Exclusion §101(b}(1)(A) so that it is meaningful:

The CPSIA included three statutory exclusions from the lead limits, But the
Commission has meaningfully interpreted only two of them. The law’s third
exclusion, based on the absorbability of lead in a product, has not excepted a
single product from the CPSIA’s scope. The CPSIA should therefore be amended
to exclude products or materials with a level of absorbable lead that the CPSC
determines not to be harmful to a child’s health.

Drawing the line at the level of absorbable lead that is harmful to a child’s health
is consistent with the findings of our leading scientific agencies, the National
Institutes of Health, the CDC and the EPA. Only lead that is “absorbable” at
greater than minimal levels is dangerous, especially to children ages five and
under. Thus, the experts at the CDC and NIH have found that lead paint in old
houses and lead in dirt near old gas stations are the main source of environmental
lead presenting a danger to small children (bttp://www.cdc.gov/ncel/lead/). In
other words, the risk of absorbability from lead in dirt that is tracked into a home
or lead paint in an old home that becomes chipped and may be inhaled or ingested
1s quite high. Notably, the EPA standard for lead in soil is 400 ppm
(http://www.epa.gov/lead/). This standard for safety is less strict even than the
current 300ppm lead content standard provided in the CPSIA for children’s
products, including bicycle handlebars where lead is embedded in the metal
substrate and cannot be absorbed.

Unlike other Commission rules, regulations promulgated under the CPSIA, as
interpreted by the Majority, have led to the banning or substantial reengineering
of many products that pose no risk of harm from lead. For example, the CPSIA
has led to a ban on children’s books published before 1986, because the ink in
them is likely to contain lead above the allowable level. But children are not
likely to eat the pages of old books or ingest more than minuscule amounts of lead
after touching their pages. Likewise, youth ATVs and bicycles are outlawed or
must be reengineered even though the lead that is in the hood, handlebars, or
hubcaps will not become ingested and absorbed in meaningfu! amounts. Other
everyday products such as school lockers, the hinges on a child’s dresser, or
jackets with zippers and buttons are outlawed if they contain tiny levels of lead in
the substrate. Even ball point pens are outlawed if they have a toy or game
attached to them and are marketed to children, due to the brass found on the tip.
Because there are still negligible amounts of lead detectable by scientific
equipment that may be wiped off by touching a bicycle handlebar, the CPSIA
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treats these items in exactly the same way it treats products that truly could hurt a
child by increasing her blood lead level.

If the law is amended to unambiguously exclude products with a level of
absorbable lead that is not harmful to a child’s health, the scope of the CPSIA will
be considerably narrowed, and the Commission can focus its limited resources on
real risks to children,

Lower the age-range of products impacted by the law:

Under the CPSIA, a “children’s product” is any product intended primarily for
use by children twelve years old or younger. The CPSIA thus treats all products
intended primarily for use by children under thirteen the same, regardless of
whether they are intended for one-year olds or twelve-year olds. Recognizing the
substantial difference in risk presented by the same products to different age
groups, CPSC staff have suggested to the Commissioners that lowering the age
range of products impacted by the CPSIA would be one of the most efficient ways
to amend the law in order to exclude those products which many believe should
not be impacted.

The 12-and-under age range affects many products that are also used by
teenagers, thus creating enforcement difficulties over marginal products.
Producers argue that the products are primarily intended for children age thirteen
and older, and the Commission examines marketing and other factors to assess the
claim. Some blurring of the age lines will happen regardless of the age cut-off,
but there are many more products subject to this uncertainty for “tweens” (e.g.,
certain sporting goods, apparel, etc.)

In addition to enforcement difficulties, the benefits of the law are vastly reduced
as applied to products for older children who are well past the age when they
mouth things or constantly put their hands in their mouths. Thus, Congress could
amend the statute to apply only to products primarily intended for children under
age six, while giving the agency discretion to raise that age limit for particular
materials or categories of products that are found in the future to pose a risk to
older children. And in any event, the CPSC would retain the authority to issue a
stop-sale order or to recall any product determined to pose “substantial product
hazard” under the Federal Hazardous Substances Act.

Eliminate third-party testing and certification requirements:

As stated previously, the law’s third-party testing, certification, tracking and
labeling requirements are the most burdensome for small manufacturers. They
are also unnecessary for verifying compliance, particularly given the agency’s
improved traditional enforcement tools. As a result, Congress could eliminate
current third-party testing and certification requirements all together, allowing
manufacturers to test in-house and/or in the best way they know how to determine
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compliance. The Commission would retain the discretion to impose third-party
testing requirements on products whose risk justifies the cost,

Public Database — require reforms to the Database Rule to ensure that incident
reports are verifiable and useful.

Finally, the Commission’s Database Rule could be revised in order to ensure that
incident reports going up on the new, public database are verifiable. Potentially
inaccurate and unverifiable information is of no value to the Commission in its
enforcement efforts, and useless to consumers seeking actionable product safety
mformation.

Several features of the Majority’s rule guarantee a database populated by
inaccurate information. The Majority has broadly defined the statutory categories
of submitters to the Database to include groups and individuals with no direct
knowledge of the incident or the person harmed. Such groups include consumer
advocacy groups, trade associations and attorneys, for whom the accuracy of the
incidents they report may be secondary to their own agendas, giving them no
incentive to avoid the posting of false or misleading information.

The Database Rule also does not require sufficient information from the submitter
to ensure that Commission staff or consumers can tell one type of product from
another. Only the minimal amount of information is required, including
manufactarer name and a “description of the product” which could include simply
“baby stroller.” But one company may have manufactured dozens of different
models of baby strollers, some of which may no longer be in production. Asa
result, the limited product information required is insufficient to permit the
Commission to investigate the claim, and of no value to a consumer seeking to
identify a safe model of baby stroller.

The problems created by permitting inadequate product identification and
allowing individuals and groups without firsthand knowledge to report alleged
incidents of harm, are compounded by the rule’s failurc to require the
identification of the victim or product owner who experienced the risk of harm.
As a result, the Commission’s staff may be unable to verify the accuracy of the
report by speaking to the only party with actual knowledge of the product and
incident. Moreover, because manufacturers bear the burden of proving a material
inaccuracy, the Commission will publish a report that contains the minimal
required information, even where inadequate product identification or the absence
of victim contact information leaves the report unverified. There are therefore
likely to be many cases where a manufacturer will have good reason to believe a
reported incident is either completely false or materially misrepresented (and
companies routinely receive these types of mistaken or fraudulent claims), but
neither the manufacturer nor the Commission will be able to obtain the
information necessary to resolve the claim. Under those circumstances, the
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manufacture will be unable to meet its burden and the challenged, but unverified
and unverifiable report, will remain on the database forever.

Inaccurate information will likely also be posted on the database - at least
temporarily - even when there is sufficient information to eventually confirm the
truth. That is because the Majority’s rule requires the Commission to publish an
incident report on the public database by the 10™ day after sending notification to
the manufacturer, notwithstanding that a manufacturer has adequately supported a
claim that the report is materially inaccurate. Unless the Commission can
conclude within 10 days that the report is materially inaccurate, it is published on
the 11™ day and remains on the Database while the Commission completes its
investigation. And because there is no fixed period within which the Commission
must complete its investigation, inaccurate information can remain on the site
indefinitely.

Thank you, Chairman and Members of the Subcommittee for calling this hearing and for
inviting me to testify today on the burden to the economy of the CPSIA’s non-risk-based
regulations. 1look forward to your questions.
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ECONOMIC IMPACT OF THE CPSIA - EXAMPLES
2009 - 2011

Costs associated with the CPSIA

1.

In a letter from the CPSC to Representative Dingell in March 2009, Commission
staff reported that the overall economic impact of the CPSIA would be in the
“billions of dollars range.” The Commission also acknowledged that the testing
and certification costs will fall disproportionately on small-volume businesses.
(Letter from Acting Chairman Nancy Nord to Representative Dingell, March 20,
2009)

“MAJOR RULE” - CPSC acknowledges in its FY 2011 Regulatory Agenda that
its main rule pertaining to the CPSIA’s testing requirements ([PDF] CPSC
Docket No. CPSC-2010-0038) is a “major rule” under the Congressional Review
Act, resulting in, or likely to result in: 1) an annual effect on the economy of
$100,000,000 or more; 2) a major increase in costs or prices for consumers,
individual industries, government agencies or geographic regions; or 3)
significant adverse effects on competition, employment, investment, productivity,
innovation, or the ability of U.S.-based enterprises to compete with foreign-based
enterprises.

In an article entitled “Makers Are Pushing Back on Toxic-Toy Law” (Wall Street
Journal, March 3, 2009

http://online. wsj.conv/article/SB123621357629835121 .html), Joe Periera reported
the following loss statistics:

Goodwill Industries to destroy $170 million in merchandise.

Salvation Army expects to lose $100 million in sales and disposal costs.

The Toy Industry Association estimates inventory losses at $600 million.

Members of the Coalition for Safe and Affordable Childrenswear lost

$500 million,

o The California Fashion Association estimates troubled inventory at $200
million.

o The Motorcycle Industry Council expects to lose 50,000 motorized bikes

and four-wheelers worth at least $125 million.

o 0 O O

4. On March 11, 2009, Playthings Magazine reported updated data from the Toy

Industry of America (see http://www.playthings.com/article/CA6643505.html),
including:
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o From a pool of nearly 400 manufacturers and 220 retailers, the TIA
estimates losses of $2 billion in retail value.

o More than $1 billion in already shipped merchandise has been returned or
is being withheld for return.

o More than $800 million in compliant merchandise is at risk of return.

o 40% of all respondents plan to eliminate jobs to pay for the CPSIA, with
more than 1200 jobs reported to be in jeopardy.

“TIA: Safety Act puts $2B crimp in toy biz”
3/11/2009

Separately, the Motorcycle Industry Council advised that total losses from
disruptions in its members’ businesses could total §1 billion. See:
http://1stSive.com/new-lead-ruie-could-cost-motorcycle-industry-1-billion-
annually.htmi

In May 2011, the Commission learned that there were at least 117,800 safe, but
non-compliant, cribs nationwide that retailers possessed in inventory that would
have to be disposed of by June 28™ duc to the retroactive effects of the CPSIA-
mandated crib standard. The Commission could have modestly extended the
effective date for retailers to avoid unnecessary, substantial economic losses from
the disposal of safe, brand-new cribs; but it declined to provide such relief. The
known potential losses at the time: 117,800 X $275 (estimated wholesale
price/crib) = $32,395,000. http://www.cpsc.gov/pr/northup0627201 | .pdf

Examples of businesses closed due to CPSIA
Most names provided by the Handmade Toy Alliance
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Whimsical Walney, Inc. — Santa Clara, CA

Fish River Crafts — Fort Kent, ME

Kungfubambini.com — Portland, OR

Baby Sprout Naturals — Fair Oaks, CA http://www babysproutnaturals.com/about/
Gem Valley Toys — Jenks, OK

Angel Dry Diapers — Michigan

Abracadabra Educational Craft Kits for Kids — Bend, OR

Hailina’s Closet — Ellensburg, WA (thrift store)

Eleven 11 Kids

. Perfect Circle Consignment — Bremerton, WA

. JenLynnDesigns

. A Kidd’s Dream — Conway, AK

. Storyblox — New Vienna, OH

. Phebe Phillips, Inc. — Dallas, TX http://www.phebephillips.com/shopnow.htin
. Pops Toy Shop - mountains of Tennessee, Virginia, North & South Carolinas
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14. Hands and Hearts History Discovery Kits — Greenwood, SC
15. The Lucky Pebble — Kailua, HI

17. My Sister’s Closet — Arizona

18. Honeysuckle Dreams

19. Sullivan Toy Co.

Businesses that have stopped preduction of certain children’s lines due to CPSIA
Most names provided by the Handmade Toy Alliance

1.
2.
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Creative Artworks — Greenwood, AK

Craftsbury Kids — Montepeliar, VT

“Pockets of Learning” Special Needs Products Being Driven from Market By
Testing Costs — Rhode Island

Creative Learning Connection

Giverny, Inc/ Mini Me Geology

HABA

Challenge & Fun, Inc. -

http://online. wsj.com/article/SB1000142405274870347870457461257326396356
O.html

Hands and Hearts Far East History Discovery Kit — Greenwood, SC

Moon Fly Kids — Las Vegas, NV

10. Louisville Slugger ® — Louisville, KY

Businesses that closed and list the CPSIA as one of the factors
Most names provided by the Handmade Toy Alliance

ZORNA U AW

Due Maternity — San Francisco, CA
Frog Kiss Designs — Fairfield, CT
Waddle and Swaddle — Berkley, CA
Lora’s Closet ~ Berkley, CA

Baby and Kids Company — Danville, CA
Baby and Beyond — Albany, CA
Obabybaby — Berkley, CA

Bellies N Babies — Oakland, CA

Oopsie Dazie

. Bears on Patrol — not a business, but program by police departments to hand out

stuffed animals to scared children -
http://learningresourcesine.blogspot.com/2009/10/¢cpsia-cpsia-casualty-of-week-
for.html

11. Simple Treasures

QOther companies burt by retroactivity of the CPSIA’s lead content and phthalates

bans:
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1. Gymboree — “change in safety requirements related to levels of phthalates
rendered about 1.7 million of its inventory obsolete”
i http//www.reuters.com/article/idUSBNG44760220090305

2. Constructive Playthings, Inc — *“We have millions of dollars worth of
merchandise sitting in 30 40-foot-long trailers waiting to be hauled out to a
landfill somewhere," says Michael Klein, president of Constructive Playthings
Inc....The banned products include beach balls, inflatable toy guitars and blow-up
palm trees.” http://online. wsj.com/article/SB123621357629835121 .html

3. Louisville Slugger & — Destruction of $500,000 in safe, non-compliant inventory
(baseball bats) due to the retroactive effects of the law

Businesses no longer exporting to the U.S. due to the CPSIA
Most names provided by the Handmade Toy Alliance

Hess — Germany

Selecta — Germany hitp://www.zrecommends.com
to-cease-us-distribution-due-to-cspia/
Finkbeiner — Germany

Saling — Germany

Simba — Germany

Bartl GmbH dba Wooden Ideas — Germany
Woodland Magic Imports — France

Brio

. Helga Kreft — Germany

10. Eichorn — Germany

11. Kapla

12. Kallisto Stuffed Animals

o

/detail/breaking-news-selecta-

o

EuroTovShop — On this company’s homepage, you will find links at the bottom with a
list of “endangered toys” or “extinct toys” that are still sold to children in Europe but
which the company will no longer be able to sell in the U.S. due to the CPSIA.

Endangered Tovs The CPSIA (Consumer Product Safetv Improvement Act) has
unintended consequences. Now, some European toys are no longer available in
the USA.

http://www.eurotoyshop.com/

Associations that have voiced concerns to the Commission regarding CPSIA’s costs (list
is not exhaustive):

Association of Home Appliance Manufacturers
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International Sleep Products Association
Retail Industry Leaders Association
Specialty Graphic Image Association
American Coatings Association

The Carpet and Rug Institute

National Retail Federation

Association of American Publishers
Consumer Healthcare Products Association
Toy Industry Association

Glass Association of North America
American Honda Motor Company, Inc.
Society of the Plastics Industry, Inc
American Home Furnishings Alliance
Sporting Goods Manufacturers Association
Handmade Toy Alliance

Consumer Specialty Products Association
Footwear Distributors and Retailers

Fashion Jewelry Association

Craft and Hobby Association

National Association of Manufacturers
Halloween Industry Association

American Apparel and Footwear Association
Juvenile Products Manufacturers Association
National School Supply and Equipment Association
National Federation of Independent Business
Promotional Products Association International
Bicycle Product Suppliers Association
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Killing Small Businesses:
CPSIA in the News, Letters and Public Comments

A MESS OF A LAW:
March 11, 2011

“President Obama has been on a campaign to shake his antibusiness reputation, so a good
place to start would be to revisit the Consumer Product Safety Improvement Act, a mess
of a law that has put new burdens on small businesses...”

http://online.wsj.com/article/SB1000142405274870340860457616451020289049
4.html “Get the Lead Out, Sir,” The Wall Street Journal, March 11, 2011.
Editorial.

HIGHER COSTS FOR SCHOOLS:
January 11, 2010

“NSSEA members sell educational supplies, equipment and instructional materials to
schools, parents, and teachers. ..

... the costs to schools, municipalities, libraries, and others of identifying and replacing
such books would be extremely high and there is no reason to impose such costs given
the lack of identifiable risk.

...While we applaud the efforts the CPSC has made to find solutions for small
businesses. ..we believe the CPSC could do more if given more discretion by Congress.
The alternative is the elimination of many valuable educational toys and products, some
manufactured in low volume for niche markets (such as the deaf, blind, or otherwise
differently-abled children) and typically not supplied by the huge multi-national toy
manufacturers.”

Letter from the NSSEA (National School Supply and Equipment Association) to
Commissioner Northup, January 11, 2010

HIGHER COSTS FOR PRODUCTS WITH NO LEAD RISK:
October 13, 2010.

“The government wants to regulate Hannah Montana CDs and DVDs. The bureaucrats at
the Consumer Product Safety Commission (CPSC) insist that the discs marketed to
children be tested for lead, but when the same young starlet churns out raunchier material
under her real name, Miley Cyrus, they will escape scrutiny. Never mind that the same
10-year-olds will likely end up buying both products.
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«.. Never mind that Hannah Montana's fans aren't likely to eat their DVDs, the latest red
tape makes no distinction between products where lead is likely to be consumed and
those where it isn't.”

hitp://www.washingtontimes,com/news/2010/oct/ 1 3/bureaucrats-way-out-of-tune/
“Bureaucrats way out of tune,” Washington Times, October 13, 2010.

PUNISHING SMALL BUSINESSES, WHILE MATTEL AND THE BIG GUYS

SQUEEZE OUT THE COMPETITION:
June 17, 2010

"Now Mattel is testing and making toys without any trouble at all, and those of us who
were never the problem are in danger of losing our businesses," says Hertzler, who runs
EuroSource, based in Lancaster, Pa., with his wife and two sons...

“Nearly two years after the safety law was enacted, Congress and the Consumer Product
Safety Commission are still struggling to reduce its burden on small businesses while
eliminating the risk of lead and phthalates in children's products.”

http://www.usatoday.com/money/industries/retail/2010-06-17-
productsafetyl7 ST N.htm “Lead testing can be costly for mom and pop toy
shops,” US4 Today, June 17, 2010

BORDERING ON RIDICULOUS:
June 17, 2010

..."What the law should be about is ensuring safe products,” says Edward Krenik, a
spokesman for the children’s product alliance. "We've crossed over into ridiculousness.”

http://www.usatoday.com/money/industries/retail/2010-06-17-
productsafetyl7 ST N.htm “Lead testing can be costly for mom and pop toy
shops,” US4 Today, June 17, 2010

REGULATION FOR REGULATIONS’ SAKE
November 8, 2010

“Regulation for regulations’ sake, where there is no inherent change to a bill of materials,
a process or a product indicated after extensive, statistically significant testing across
multiple points of input and verification, is simply wasteful.”

American Home Furnishings Alliance
November 8, 2010 ~ Letter to Commissioners
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MATTEL FINDS CPSIA A CHALLENGE - HOW MUCH MORE FOR SMALL
BUSINESSES?
November 9, 2009

“Officials of the toy manufacturer, Mattel, met separately with two CPSC commissioners
November 3 to talk about how challenging it was for Mattel to comply with the CPSIA...

Peter Biersteker, a lawyer for Mattel with the law firm Jones Day in Washington D.C.,
said his client is finding the CPSIA difficult to decipher... "It's a lot of work. I don't know
how smaller companies do it," Biersteker told Commissioner Robert Adler.

Despite Mattel's large team of in-house lawyers, he said, the company needed to hire
outside lawyers to help understand the CPSIA. He said Matte! holds weekly conference
calls on the issue, discussing how to comply with the act while remaining "cost
competitive.”

“Mattel Finds CPSIA to be a Challenge,” Product Safety Letter, November 9,
2009.

COMMISSION ACTION ADDS TO CPSIA’S PROBLEMS:
August 16, 2010

“The latest dictates from the Consumer Product Safety Commission (CPSC) will drive up
the cost of manufacturing products intended for children. The agency adopted a pair of
new rules in July and August implementing the Consumer Product Safety Improvement
Act of 2008, but as drafted, these regulations will force companies to waste time and
money on redundant testing programs solely for the entertainment of bureaucratic
busybodies.

... The redundant examinations, mostly checking flammability, can be prohibitively
expensive. For instance, the regulations could require a manufacturer to build a queen-
sized-bed prototype of a baby's crib just so it can be tested in an independent lab. Yet
each of the component parts - the crib-sized mattresses, blankets and all other component
parts - already are individually tested for the same hazards when manufactured.”

Editorial: “The Red Tape Stimulus,” Washington Times, August 16, 2010
http://www.washingtontimes.com/news/2010/aug/16/the-red-tape-stimulus/

EVEN THE NEW YORK TIMES SPOTLIGHTS THE UNINTENDED

CONSEQUENCES OF THE CPSIA:
September 28, 2010
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«... a new federal crackdown on dangerous toys has left some in the industry crying foul
and not wanting to play.”

«...Critics point to provisions in the law that they deem ludicrous. For instance, a paper
clip that is included in a science kit for schoolchildren would have to be tested for lead.
But a teacher can walk into any drug store and buy a box of paper clips that would not be
subject to the same testing.

Similarly, a lamp that is festooned with cartoon characters would have to be tested, but a
lamp without the characters would not.”

http://www.nytimes.com/2010/09/29/business/29%oys.itml “Toy Makers Fight
for Exemption From Rules,” New York Times, September 28, 2010

SCIENCE KITS ARE “NOT BANNED” - BUT THE TOOLS USED INSIDE

THEM ARE!
October 1, 2010

“The science kit makers had asked for a testing exemption for the paper clips and some
other materials. On Wednesday, in a close 3-2 vote, the commission declined to give
them the waiver they sought.”

«_..After the science kit vote, CPSC Chairman Inez Tenenbaum sought to reassure people
that, "There is nothing in this rule that bans science kits."

Right. But while the commission vote doesn't ban the kits, manufacturers say it may
crimp the supply of kits for elementary school children.”

http//www.lvri.com/opinion/goodbye-to-chemistry-sets-104139059. html
“Goodbye to chemistry sets,” Las Vegas Review Journal, October 1, 2010.
Editorial.

FURNITURE MANUFACTURERS FACED WITH ADDED COSTS, ZERO

SAFETY BENEFIT TO CHILDREN:
November 8, 2010

«_ . there has not been a corresponding benefit in the improved safety of children’s
furniture for children. All the representatives told you that their respective companies
have not had to change a single material they use in the manufacturing of their children’s
product lines since they began testing to CPSIA in 2008.... The testing is simply being
done to attempt to prove a negative.”

American Home Furnishings Alliance
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November 8, 2010 — Letter to Commissioners

FURNITURE MANUFACTURERS FACED WITH ADDED COSTS, FORCED

TO CUT JOBS:
November 8, 2010

“The majority of the annual costs will be in the record keeping requirements because
none of the companies have the requisite [T infrastructure to handle the tracking of test
reports per batch... Hooker estimates that it will cost them from $350,000 to $400,000 per
year. Furniture Brands International said this will cost them over $4.5 million per year
which is more than the profits from their best quarter in the last 2.5 years. In addition,
this company must invest an additional $2 million in start up costs for setting up the
production testing, programming computer systems to work with existing systems, and
hiring and training employees for the administration of the CPSIA.”

To offset these new costs, the company is forced to consider these choices: 1) shut down
a small domestic plant which will mean the loss of 64 full time and 30 temporary US
jobs; 2) shut down a larger domestic plant which will mean the loss of 384 US jobs; 3)
significantly increase prices to offset the loss in revenue making them less competitive;
4) offer a lower quality product... or 5) shut down all domestic production which
incorporates any finishing processes, which will mean the loss of approximately 460 US
jobs.”

American Home Furnishings Alliance
November 8, 2010 — Letter to Commissioners

NO MORE MOM AND POP TOY SALES:
July 7, 2010

“The second program involves making wooden toys that are given to the church and
other charitable organizations in the county for distribution to needy children throughout
the year especially at Christmas. Last year we created over 700 toys. The idea that we
now are required to have these handcrafted toys certified will bring the program to a
halt.”

Dupage Woodworkers, Downers Grove, IL (July 7, 2010, Public Comment,
Testing rule)
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Mr. STEARNS. Commissioner McDowell.

TESTIMONY OF ROBERT MCDOWELL

Mr. McDOWELL. Thank you, Mr. Chairman and Ranking Member
DeGette and all members of the committee for having me here
today.

During my 5 years at the FCC, I have supported policies that
promote consumer choice through abundance and competition in
lieu of regulation whenever possible. I therefore welcome today’s di-
alog on regulatory reform.

Fifty years ago, there were only 463 pages in the FCC’s portion
of the Code of Federal Regulations, the C.F.R. During this period,
Americans only had a choice of three TV networks and one phone
company. Today, over-the-air TV, cable TV, satellite TV and radio,
and the millions of content suppliers of the Internet offer con-
sumers with an abundance of choices. In other words, the Amer-
ican communications economy was far less competitive in 1961
than it is today yet it operated under fewer rules.

In contrast, by late 1995, the FCC’s portion of the C.F.R. had
grown to 2,933 pages, up from 463 34 years earlier. As of the most
recent printing of the C.F.R. last October, it contained a mind-
numbing 3,695 pages of rules. Even after Congress codified deregu-
latory mandates with the landmark Telecommunications Act of
1996, the FCC still managed to add hundreds more pages of rules.

To put it another way, the FCC’s rules measured in pages have
grown by almost 800 percent over the course of 50 years, all while
the communications marketplace has enjoyed more competition.
During this same period of regulatory growth, America’s GDP grew
by a substantially smaller number, 357 percent. In short, this is
one metric illustrating government growth outpacing economic
growth.

To be fair, some of those rules were written due to various con-
gressional mandates and sometimes the FCC does remove regula-
tions on its own accord or forbear from applying various mandates
in response to forbearance petitions. But all in all, the FCC’s regu-
latory reach has grown despite congressional attempts to reverse
that trend. At the same time, Congress has given the FCC ample
authority to deregulate. The legislative intent of key parts of the
1996 act such as sections 10, 11, 202H and 706, just to name a few,
was to reduce the amount of regulation in telecommunications,
broadcasting and information services. For instance, Congress or-
dered the FCC through section 10 of the 1996 act to forbear from
applying a regulation or statutory provision that is not needed to
ensure that telecom carriers’ market behavior is reasonable and not
necessary for the protection of consumers. Similarly, section 11 re-
quires the FCC to conduct reviews of telecom rules every 2 years
to determine whether any such regulation is no longer in the public
interest as a result of meaningful economic competition and to re-
peal or modify any regulation it determines to be no longer nec-
essary in the public interest.

Removing unneeded rules can liberate capital currently spent on
lawyers and filing fees, capital that would be better spent on pow-
erful innovations. Accordingly, it is my hope that the FCC stays
faithful to Congress’s intent as embodied in section 11 by promptly
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initiating a full and thorough review of every FCC rule, not just
those that apply to telecom companies but all rules that apply to
any entity regulated by the commission. The presumption of the
FCC’s review should be that a rule is not necessary unless we find
compelling evidence to the contrary.

The first set of rules I would discard of course would be the re-
cently issued Internet network management regulatory regime,
also known as net neutrality. As I have stated many times before,
those rules are unnecessary at best and will deter investment in
badly needed next-generation infrastructure at worst. No evidence
of systemic market failure exists to justify these overly burdensome
regulations.

Furthermore, the FCC has too many forms. To give you some ex-
amples, there is form 603, form 611T, form 175, form 601, form
492, form 477, form 323 and forms 396, 396C—I am not sure what
happened to 396A and B—form 397 and 398, among many, many
others. While a few forms may be necessary, many could be elimi-
nated or simplified. Similar repeal initiatives should be on our
plate soon. For example, as I noted in a speech in May, the so-
called fairness doctrine is literally still codified in the C.F.R. The
doctrine regulated political speech. Political speech is core pro-
tected speech under the First Amendment and the doctrine is pat-
ently unconstitutional, as the FCC found in 1987.

Chairman Genachowski recently informed your committee that
he supports removing references to the doctrine and its corollaries
from the C.F.R. and intends to move forward on this effort in Au-
gust. I look forward to helping him fulfill that promise.

In the same spirit, it is time to eliminate the outdated news-
paper-broadcast cross-ownership rule in the upcoming review of our
media ownership regulations. Evidence suggests that the old cross-
ownership ban may have caused the unintended effect of reducing
the number of media voices, especially newspapers in scores of
American communities. Overall, however, what is needed is a com-
prehensive and sustained effort to repeal or, where appropriate,
streamline unnecessary, outdated or harmful FCC rules. All future
regulatory proceedings should start with a thorough market anal-
ysis that assesses the state of competition in a sober and clear-eyed
manner.

In the absence of market failure, unnecessary regulations in the
name of serving the public interest can have the perverse effect of
harming consumers by inhibiting the constructive risk-taking that
produces investment, innovation, competition, lower prices and
jobs. In sum, decreasing the burdens of onerous or unnecessary
regulations increases investment, spurs innovation, accelerates
competition, lowers prices, creates jobs and serves consumers.

I look forward to working with all of you in pursuit of these
goals. Thank you, Mr. Chairman.

[The prepared statement of Mr. McDowell follows:]



56

SUMMARY OF TESTIMONY
COMMISSIONER ROBERT M. MCDOWELL
FEDERAL COMMUNICATIONS COMMISSION

JuLy 7,2011

My testimony will focus on four points: (1) FCC authority; (2) examples of ongoing proceedings
that propose streamlining various regulations; (3) examples of regulations that are ripe for repeal; and
(4) where we should go from here.

Congress envisioned that the 1996 Telecom Act would allow potential rivals, such as cable and
phone companies and new entrants, to compete against each other. Added competition, lawmakers
thought, would obviate the need for more rules. Unfortunately, over time, it does not appear that a net
reduction of regulation has been the end result.

Chairman Genachowski has already initiated some proceedings in the past couple years that will
help clear away some of the regulatory underbrush, and he should be commended for those efforts. For
instance, in May, the Commission adopted a Notice of Proposed Rulemaking (NPRM) that proposed to
eliminate certain reporting requirements for international telephone service. Ilook forward to
continuing to work with my colleagues on this proceeding and others that the Chairman has initiated.

Much more work remains to be done, however. For example, I would discard the recently issued
Internet network management regulatory regime, also known as “net neutrality.” Also, while not as
controversial, the “equal access” scripting requirements are still on the books. These rules require
various phone companies to read aloud to new customers a list of independent long distance companies.
Ironically, these rules no longer apply to the Baby Bells or their successors; they only apply to smaller
phone companies. Additionally, as I noted in a speech in May, the Fairness Doctrine is literally still
codified in the CFR. To his credit, Chairman Genachowski recently informed your committee that he
supports removing references to the Fairness Doctrine (and its corollaries) from the CFR and intends to
move forward on this effort in August. Ilook forward to helping him fulfill that promise. Similarly, it
is time to eliminate the outdated newspaper/broadcast cross-ownership rule in our upcoming quadrennial
review of our media ownership regulations. Evidence suggests that the old cross-ownership ban may
have caused the unintended effect of reducing the number of media voices — especially newspapers ~ in
scores of American communities.

Going forward, instead of an ad hoc approach, it would be more constructive to initiate a
comprehensive and sustained effort to repeal or, where appropriate, streamline unnecessary, outdated or
harmful FCC rules. In addition to a review of current regulations, the agency should approach the
adoption of any new rule with caution and humility. First, all future regulatory proceedings should start
with a thorough market analysis that assesses the state of competition in a sober and clear-eyed manner.
Second, the FCC should view its statutory mission through a deregulatory lens, as Congress intended.
The trend in recent years has been the opposite, unfortunately. One stark example is the FCC’s
regulatory use of Section 706 of the 1996 Telecom Act, which had previously been widely viewed as a
deregulatory section.

In sum, decreasing the burdens of onerous or unnecessary regulations increases investment, spurs
innovation, accelerates competition, lowers prices, creates jobs and serves consumers. 1look forward to
working with all of you as we find ways to scale back unnecessary and harmful regulations. Thank you
again for the opportunity to appear before you today.
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Thank you, Chairman Steamns and Ranking Member DeGette, for inviting me to join you
today. As a commissioner, serving both in the majority and now the minority, I have supported
policies that promote consumer choice offered through abundance and competition in lieu of
regulation whenever possible. I therefore welcome today’s dialogue on regulatory reform.

Removing unnecessary or harmful rules is by no means a partisan concept. As many of
you have noted, on January 18 of this year, President Obama issued an executive order directing
agencies to review existing regulations to determine whether they are “outmoded, ineffective,
insufficient, or excessively burdensome.”! Additionally, Cass Sunstein, the Administrator of the
Office of Information and Regulatory Affairs, sent a memorandum to agency heads regarding the
executive order in which he noted that it “does not apply to independent agencies, but such
agencies are encouraged to give consideration to all of its provisions, consistent with their legal
authority.”® Sunstein further wrote that, “[i]n particular, such agencies are encouraged to

3 Moreover,

consider undertaking, on a voluntary basis, retrospective analysis of existing rules.
Chairman Genachowski recently indicated that he would follow the spirit of this executive order
and review outmoded FCC regulations. Ilook forward to working with him on this important
endeavor.

Two months ago our office compiled some compelling Code of Federal Regulations
(“CFR”) statistics which now tum out to be relevant to today’s hearing. We discovered that over
50 years ago, there were only 463 pages in the FCC’s portion of the Code of Federal Regulations

(“CFR”). During this period, Americans only had a choice of three TV networks and one phone

company. Today, over-the-air TV, cable TV, satellite TV and radio, and the millions of content

" Exce. Order No. 13,563, 76 Fed. Reg. 3821 (2011),

% Cass R. Sunstein, Memorandum Regarding Executive Order 13563, "Improving Regulation and Regulatory
Review,” Feb, 2, 2011,

> Id. até.
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suppliers on the Internet are overwhelming consumers with choices. In other words, the
American communications economy was far less competitive in 1961 than it is today, yet it
operated under fewer rules.

In contrast, by late 1995, right before the Telecommunications Act of 1996 became law,
the FCC’s portion of the CFR had grown to 2,933 pages — up from 463 pages 34 years earlier. In
fact, the 1996 Telecom Act states that the FCC should “promote competition and reduce
regulation.™ Just the opposite occurred, however. As of the most recent printing of the CFR last
October, it contained a mind-numbing 3,695 pages of rules. So, even after a landmark
deregulatory act of Congress, the FCC added hundreds more pages of government mandates.

To put it another way, the FCC’s rules, measured in pages, have grown by almost 800
percent over the course of 50 years, all while the communications marketplace has enjoyed more
competition. During this same period of regulatory growth, America’s GDP grew by a
substantially smaller number: 357 percent.’ In short, this is one metric illustrating government
growth outpacing economic growth.

To be fair, some of those rules were written due to various congressional mandates. And
sometimes the FCC does remove rules on its own accord or forbear from applying various rules
in response to forbearance petitions. But all in all, the FCC’s regulatory reach has grown despite

congressional attempts to reverse that trend.

# Telecommunications Act of 1996, Pub, L. 104-104, 110 Stat. 56 (1996) (1996 Telecom Act™).

* The growth rate was calculated based on historical figures reported by the Commerce Department’s Bureau of
Economic Analysis. See generally Bureau of Economic Analysis, U.S. Dep't of Commerce, “National Economic

Accounts,” http://www.bea.gov/national/index htm#edp; see also id., “Current and Rea! Gross Domestic Product,”
http://www.bea. gov/national/xIs/gdplev.xls.
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My testimony will focus on four points:

(1) The FCC’s authority;

(2) Examples of ongoing proceedings that propose streamlining various regulations;

(3) Examples of regulations that are ripe for repeal; and

(4) Where we should go from here.

THE FCC HAS AMPLE AUTHORITY FROM CONGRESS TO DEREGULATE.

The 1996 Telecom Act passed both houses of a Republican Congress with a large
bipartisan vote and was signed into law by a Democratic president. Congress envisioned
allowing potential rivals, such as cable and phone companies and new entrants, to compete
against each other. Added competition, lawmakers thought, would obviate the need for more
rules. The plain language of the statute, plus its legislative history, tell us that as competition
grows, deregulation in this economic sector should take place. The legislative intent of key parts
of the legislation, such as Sections 10, 11, 202(h) and 706 — just to name a few — was fo reduce
the amount of regulation in telecommunications, broadcasting and information services.
Unfortunately, over time, it does not appear that a net reduction of regulation has been the end
resuit.

Congress has already provided the Commission with the legél tools it needs to reverse the
pro-regulation trend of the past 50 years. Congress ordered the FCC through Section 10 of the
1996 Telecom Act to “forbear” from applying a regulation or statutory provision that is not
needed to ensure that telecom carriers’ market behavior is reasonable and “not necessary for the

protection of consumers.”™ Similarly, Section 11 requires the FCC to conduct reviews of

¢ 47 U.S.C. §160(a)(2); see Harold Furchtgott-Roth, FCC ignores law while blindly increasing its regulations, THE
WASHINGTON EXAMINER, (May 1, 2011), http://washingtonexaminer.com/opinion/op-eds/201 1/05/fcc-ignores-law-
while-blindly-increasing-its-regulations#ixzz IRFsckEAk; see also Randolph J. May, Rolling Back Regulation at the
FCC, NATIONAL REVIEW ONLINE, (Apr. 11, 2011), hitp://www.nationalreview.com/articles/print/264898.




61

telecom rules every two years to determine “whether any such regulation is no longer necessary
in the public interest as the result of meaningful economic competition,” and to “repeal or

"8 Removing

modify any regulation it determines to be no longer necessary in the public interest.
unneeded rules can liberate capital currently spent on lawyers and filing fees — capital that would
be better spent on powerful innovations. Accordingly, it is my hope that the FCC stays faithful
to Congress’s intent, as embodied in Section 11, by promptly initiating a full and thorough
review of every FCC rule, not just those that apply to telecom companies, but all rules that apply
to any entity regulated by the Commission. The presumption of the FCC’s review should be that
a rule is not necessary unless we find compelling evidence to the contrary.

ReCENT FCC PROCEEDINGS PROPOSE SOME REGULATORY STREAMLINING,

Chairman Genachowski has already initiated some proceedings in thé past couple years
that will help clear away some of the regulatory underbrush, and he should be commended for
those efforts. For instance, in May, the Commission adopted a Notice of Proposed Rulemaking
(NPRM) that proposed to eliminate certain reporting requirements for international telephone
service. Also, in January of 2010, the FCC issued an NPRM that proposes to streamline the
application process for satellite and earth stations. In addition, the agency issued an NPRM this
past February which seeks comment on ways the FCC can reform and modemnize its Form 477
data collection processes. Ilook forward to continuing to work with my colleagues on these
pending proceedings.

MANY MORE FCC RULES SHOULD BE REPEALED,
Much more work remains to be done. The first set of rules I would discard would be the

recently issued Internet network management regulatory regime, also known as “net neutrality.”

7 47 U.S.C. §161(a)(2).
B 471U.8.C. §161(b).
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As [ have stated several times, those rules are unnecessary at best, and will deter investment in
badly needed next-generation infrastructure at worst. There has been no evidence of systemic
market failure that justifies these overly burdensome regulations. Moreover, language in the net
neutrality order itself concedes that the Commission did not conduct a market power analysis or
make a market power finding.’ Notably, even though the FCC adopted the net neutrality rules
last December, they have yet to become effective. In the interim, America’s Internet remains
open and freedom-enhancing, as it always has been. Now, before the new rules go into effect
and cause uncertainty and unintended consequences in the marketplace, is the perfect time to
repeal them.

While perhaps not as controversial as net neutrality, there are many other unnecessary
rules still on the books. For instance, a good number of phone companies are still required to
read aloud to new customers a list of independent long-distance companies. This so-called
“equal access” scripting requirement is a dusty old vestige from the break-up of the AT&T long-
distance monopoly. Ma Bell’s long-distance arm was declared “non-dominant” way back in
1995. In other words, the long distance market has been competitive for almost 16 years, yet our
antiquated rules live on. Ironically, these rules no longer apply to the Baby Bells or their
successors, It is smaller phone companies that must bear the burden of living under them. Such
costs - be they regulations or taxes on companies — are always paid for, ultimately, by
CONSUMers.

Furthermore, the FCC has too many forms. As I mentioned, the Chairman has launched
an initiative which seeks fo reform the FCC’s data collection processes. 1 support these efforts

and hope that this exercise results in comprehensive reform of the FCC’s burdensome data

® Preserving the Open Internet, Broadband Industry Practices, Report and Order, 25 FCC Red 17905, n. 49 (2010)
{(*Open Internet Order”).
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collection procedures as opposed to simply shaving them around the edges. To give you an
example of the current processes, there is Form 603; Form 611-T; Form 175; Form 601; Form
492; Form 477; Form 323; and Forms 396, 396-C, 397 and 398, among others. Whi]e a few
forms may be necessary, many could be eliminated or simplified. Several forms require
companies to submit data that is no longer needed or is supplied elsewhere. Take, for example,
my “favorite” form, the Enhanced Disclosure form. Back in late 2007, over my dissent, the
Comrmission voted to require TV licensees to fill out a form describing to the government what
kind of programming they were airing to the public and when they were airing it. Broadcasters
estimated that it would cost them up to two full-time jobs to hire people to do nothing all day but
fill out the form and send it to Washington bureaucrats. Also, unless I'm missing something, TV
stations don’t aim to keep their work product a secret from anyone. If the government wants to
know what is being aired, it can turn on the TV,

There is some good news on this front, however. First, the Office of Management and
Budget under both Presidents Bush and Obama have prevented the Enhanced Disclosure form
from going into effect because of concerns that the mandate violates Paperwork Reduction Act
prohibitions. Second, a recent FCC staff report analyzing the “Information Needs of

1% recommends that the Commission scrap the form — a recommendation I heartily

Communities
endorse — and replace it with a more streamlined online disclosure system. Iam skeptical of any
potential replacement because of the risk that it might simply resurrect the Enhanced Disclosure

form’s pointless and burdensome mandates in a new electronic guise. Nevertheless, I hope the

FCC moves forward on a rulemaking effort to eliminate the form quickly,

% Steve Waldman and the FCC Working Group, The Information Needs of Communities: The changing media
landscape in a broadband age (June 2011).
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Similar repeal initiatives should be on our plates soon. For example, as Inoted in a
speech in May, the Fairness Doctrine is literally still codified in the CFR.!' 2 The Fairness
Doctrine was a rule that thrust the government’s coercive reach into editorial decisions of
broadcasters. In short, the Doctrine regulated political speech. Political speech is core protected
speech under the First Amendment, and the Fairness Doctrine is patently unconstitutional. In
fact, the FCC decided as much in 1987, when everyone assumed the agency had killed it.
Instead, it appears that the Commission merely opted not to enforce the rule. To his credit,
Chairman Genachowski recently informed your committee that he supports removing references
to the Fairness Doctrine (and its corollaries) from the CFR and intends to move forward on this
effort in August. I look forward to helping him fulfill that promise.

Similarly, it is time to eliminate the outdated newspaper/broadcast cross-ownership rule
in our upcoming quadrennial review of our media ownership regulations. Evidence suggests that
the old cross-ownership ban may have caused the unintended effect of reducing the number of
media voices — especially newspapers ~ in scores of American communities. The FCC staff’s
Information Needs of Communities report is replete with data documenting the declining state of
American newspapers, including the fact that more than 230 papers have closed their doors since
2007."* Although it is impossible to atiribute the deaths of all those papers to the FCC

restriction, I note that many knowledgeable observers for years have attributed the hobbling and

' 47 CF.R. § 73.1910 (“broadcasting™); 47 C.F.R. § 76,209 (“origination cablecasting”). See also 47 CF.R. §§
76.1612-13 (Faimess Doctrine corollaries applied to origination cablecasting).

2 Attached as Exhibit A for the Subcommittee’s convenience are copies of the speech on regulatory reform that [
gave on May 19 to the Telecommunications Industry Association as well as letters I sent to Acting Chairman Copps
and Chairman Genachowski in 2009 on FCC reform in general.

13 Steve Waldman and the FCC Working Group, The Information Needs of Communities: The changing media
landscape in a broadband age (June 2011) at 41,
http://transition. fec. gov/Daily _Releases/Daily_Business/2011/db0609/DOC-307406A 1 .pdf (providing list of

developments concerning shuttered papers between 2007 and 2010). Another 18 newspapers moved to online-only
editions. Id.
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eventual disappearance of the old Washington Star, once the city’s premier daily, to the cross-
ownership ban which forced the paper to separate from its radio and TV operations.'® But how
many modern-day Washington Stars could have survived the Internet’s effect on traditional
business models if they already had been part of a stronger, multi-platform news operation?
WHERE THE FCC SHOULD GO FROM HERE.

Although I have appreciated the FCC’s review of various rules on an ad hoc basis, a more
constructive approach would be to initiate a comprehensive and sustained effort to repeal or,
where appropriate, streamline unnecessary, outdated or harmful FCC rules. The FCC should
review every rule and should adopt the presumption that a rule is not necessary unless it finds
compelling evidence to the contrary. A large-scale and aggressive review would signal to
investors that the Commission takes seriously Congress’s and the President’s calls to deregulate.

In addition to a review of current regulations, the agency should approach the adoption of
any new rule with caution and humility. First, all future regulatory proceedings should start with
a thorough market analysis that assesses the state of competition in a sober and clear-eyed
manner. Furthermore, if the FCC opts not to include a market analysis, it should explain why. It
has been my philésophy that in the absence of market failure, unnecessary regulations in the
name of serving the public interest can have the perverse effect of harming consumers by
inhibiting the constructive risk-taking that produces investment, innovation, competition, lower
prices and jobs.

Second, the FCC should view its statutory mission through a deregulatory lens, as

Congress intended. The trend in recent years has been the opposite, unfortunately. One stark

' See James Gattuso, The FCC's Cross-Ownership Rule: Turning the Page on Media, Heritage Foundation
Backgrounder on Internet and Technology (May 6, 2008), http://www heritage org/research/reports/2008/05/the-
fees-crossownership-rule-turning-the-page-on-media (citing, e.g., Testimony of Jerald N. Fritz, Allbritton
Communications Company, before Committee on Energy and Commerce, U.S. House of Representatives, Dec. 5,
2007, available at http://energycommerce.house.gov/emte_mitgs/110-ti-hrg. 120507 Fritz-testimony.pdf).
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example is the FCC’s use of Section 706 of the 1996 Telecom Act, which had previously been
widely viewed as a deregulatory section.”® Section 706 requires the FCC to determine whether
“advanced telecommunications capability [broadband] is being deployed to all Americans in a
reasonable and timely fashion.”'® In all of the reports starting with the first in 1999, the FCC has
answered “yes” to that question. In 2010, however, the Commission dramatically reversed
course and answered “no.”’’ This year, the FCC made the same flawed ﬁnding.‘8 I dissented
from both of those Section 706 reports. The reports were unsettling, considering that America
has made impressive improvements in developing and deploying broadband infrastructure and
services. In addition to my concern that the reports were outcome driven, I also warned that the
conclusions could be used as a pretext to impose unnecessary new rules. Unfortunately, my
fears were realized only five months after the issuance of the 2010 Section 706 Report. The

Commission then, in a 3-2 vote, relied heavily on the findings in that report in an attempt to

' Congress stated that “[i]f the Commission’s determination is negative, it shall take immediate action to accelerate
deployment of such capability by removing barriers to mfrastrycture investment and by promoting competition in
the telecommunications market.” 47 U.S.C. § 1302(b) (emphasis added) {Section 706 of the Telecommunications
Act of 1996 has since been codified in Title 47, Chapter 12 of the United States Code but is commonly referred to as
“Section 706™). Clearly, Congress envisioned the Commission “removing barriers” if it determined that broadband
was not being deployed in a timely manner. Adding new rules, such as those regulating Internet network
management, erects new barriers contrary to the directive to remove them.

¥ 47 U.8.C. § 1302(b).

17 See Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a
Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the
Telecommunications Act of 1996, as Amended by the Broadband Data Improvement Act, GN Docket No. 09-137, A
National Broadband Plan for Our Future, GN Docket No, 09-51, Sixth Broadband Deployment Report, 25 FCC
Red 9556 (2010) (2010 Section 706 Report”). In fact, the 2010 Section 706 Report explicitly included in its
caption and referenced findings from the National Broadband Plan that “95% of the U.S. population lives in housing
units with access to terrestrial, fixed broadband infrastructure capable of supporting actual download speeds of at
least 4 Mbps.”

18 Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a
Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the
Telecommunications Act of 1996, as Amended by the Broadband Data Improvement Act, GN Docket No, 10-159;
Seventh Broadband Progress Report and Order on Reconsideration, FCC 11-78 (May 20, 2011) (“2011 Section 706
Report”).
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manufacture a legal foundation for the net neutrality order.”® Given this history, it is reasonable
to be concerned that reiteration of the negative Section 706 finding two years in a row may be
used to bolster additional FCC regulatory efforts in other areas where Congress has not given the
FCC legal authority to do so.

In sum, decreasing the burdens of onerous or unnecessary regulations increases
investment, spurs innovation, accelerates competition, lowers prices, creates jobs and serves
consumers. I look forward to working with all of you as we find ways to scale back unnecessary
and harmful regulations.

Thank you again for the opportunity to appear before you today.

** See § 6 of 2011 Section 706 Report. See also Open Internet Order, 25 FCC Red 17905 (2010).

11
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Letter from FCC Cornmissioner Robert M. McDowell to FCC Chairman
Julius Genachowski (July 20, 2009).

Letter from FCC Commissioner Robert M, McDowell to FCC Acting Chairman
Michael Copps (January 27, 2009).

iz
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Remarks of FCC Commissioner Robert M. McDowell
Telecommunications Industry Association
TIA 2011: Inside the Network
Thursday, May 19, 2011
The Gaylord Texan
Dallas, Texas
As prepared for delivery

Thank you, Grant. You and your team have put together another impressive show.

It’s great to be back in Texas. My family has deep roots in the Lone Star State — more
than five generations worth, in fact. My great-great grandfather, James Knox McDowell, was an
abolitionist who moved here before the Civil War. As a fan of Abe Lincoln’s, he helped found a
fledgling new political party, known as the Republican Party. That started a long line of
Republicans in the McDowell family. Of course, back in those days, you could ride across the
dusty plains of Texas for days and never see any sign of another Republican. There were so few
Republicans here that James cast the only vote in his county against secession — the only vote.

After enduring a great deal of hardship during and after the War, including surviving a
failed lynching at the hands of the Klan, James and his wife, Victoria, went on to raise five sons.
One of them, C.K. McDowell, my great grandfather, went from working as a ranch hand and
cowboy living in a frontier dugout, to reading the law and becoming an attorney. After the tarn
of the century, somehow he was elected chief judge of Val Verde County. Upon his election, a
riot broke out in the town of Del Rio because he was ... well, a Republican. The Texas Rangers
had to be called in to quell the violence. (Not the baseball team, the horsemen with guns.) But

his picture still hangs on a wall in the old courthouse in Del Rio. For decades, he was the only

Republican on that wall.
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In his later years, he went on to run for governor of Texas and won the Republican
nomination in 1942, Keep in mind that back then the Republican Party of Texas could have held
its convention in a phone booth. For all I know, he was nominated by default because no one
else wanted the “honor.” But while writing this speech, I thought I would look up the election
results from his race. Ready? It ends up that the incumbent governor, Coke R. Stevenson,
garnered 280,735 votes. Judge Caswell Kelliston McDowell hauled in 9,204 votes. That
translated into a whopping 3.17 percent. Some would call that a “rounding error.”

So what does any of this have to do with the FCC? Well ... it seems that we McDowells
have a knack for picking places where we end up being the only Republican. And while there
are a lot more Republicans in Texas these days, there are no more Texas Republicans on the
FCC. 1had no idea that my family history was preparing me for such loneliness and being on the
short end of votes — the shortest of short ends, in fact. But it all makes sense to me now.

3.17 percent. That’s quite a number. So let’s change the subject and take a look at
another number; 463. That was the total number of pages in the FCC’s portion of the Code of
Federal Regulations — the “CFR” — 50 years ago. The CFR is the book that contains most of the
federal government’s regulations affecting our country’s economy. And at the time of then-FCC
Chairman Newt Minow’s famous “TV is a vast wasteland” speech, in 1961, all of the FCC’s
rules governing radio, television, telegraphs, telephones and such could fit neatly into 463 pages.
Keep in mind, in 1961 Americans only had a choice of three TV networks and one phone
company. Today, over-the-air and cable TV, satellite TV and radio, and the millions of content
suppliers on the Intemet are overwhelming consumers with choices. In other words, the

American communications economy was far less competitive in 1961 than it is today, yet it

operated under fewer rules.
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By late 1995, right before the Telecommunications Act of 1996 became law, the FCC’s
portion of the CFR had grown to 2,933 pages — up from 463 pages 34 years earlier. With the *96
Act, Congress envisioned allowing potential rivals, such as cable and phone companies and new
entrants, to compete. Added competitioh, lawmakers thought, would obviate the need for more
rules. The plain language of the statute, plus its legislative history, tell us that as competition
grew, deregulation — DEregulation — in this economic sector should take place. The legislative
intent of key parts of the *96 Act, such as Sections 10, 11, 202¢h) and 706 — just to name a few —
was to reduce the amount of regulation in telecommunications, information services and
broadcasting. In fact, the Act states that the FCC should “promote competition and reduce
regulation.”’ But, as it ends up, just the opposite occurred. As of the most recent printing of the
CFR Iast October, it contained a mind-numbing 3,695 pages of rules. That’s right, after a
landmark deregulatory act of Congress, the FCC added hundreds more pages of government
mandates.

To put it another way, the FCC’s rules, measured in pages, have grown by almost 800
percent over the course of 50 years, all while the communications marketplace has enjoyed more
competition. During this same period of regulatory growth of 800 percent, America’s GDP grew
by a substantially smaller number: 357 percent.® In short, this is one imperfect but relevant
metric illustrating growth in government outpacing economic growth,

To be fair to the Commission, some of those thousands of pages of rules were written due

to congressional mandates. And sometimes the FCC does remove rules from its books as the

! Telecommunications Act of 1996, Pub, L. 104-104, 110 Stat. 56 (1996).

¥ The growth rate was calculated based on historical figures reported by the Commerce Department's Bureau of
Economic Analysis, See generally Bureau of Economic Analysis, U.S. Dep't of Commerce, “National Economic
Accounts,” hitp://www bea gov/national/index htm#tedp; see also id., “Current and Rea) Gross Domestic Product,”
http:/fwww bea, gov/national/xls/gdplev.xls.
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result of forbearance petitions, or by its own accord, just as we did last week with some
international reporting requirements. But all in all, the FCC’s regulatory reach has grown despite
congressional attempts to reverse that trend.

Now at this point I need to issue a warning. For the next couple of minutes, I’m going to
sound like a lawyer.

As both former FCC Commissioner Harold Furtchgott-Roth and the Free State
Foundation’s Randy May have written recently, Congress ordered the FCC through Section 10 of
the "96 Act to “forbear” from applying a regulation or statutory provision that is not needed to
ensure that telecom carriers’ market behavior is reasonable and “not necessary for the protection
of consumers.” Similarly, Section 11, the less famous sibling of Section 10, requires the FCC to
conduct reviews of telecom rules every two years to determine “whether any such regulation is
no longer in the public interest as the result of meaningful economic competition,” and to
“repeal or modify any regulation it determines to be no longer necessary in the public interest.”

Please keep in mind that removing unnecessary or harmful rules is by no means a
partisan concept. The "96 Act passed both houses of a Republican Congress with a large
bipartisan vote and was signed into law by a Democratic president. And on January 18 of this
year, President Obama issued an executive order directing agencies to review existing
regulations to determine whether they are “outmoded, ineffective, insufficient, or excessively
burdensome.”® As he wrote in the Wall Street Journal, he is seeking to “remove outdated

regulations that stifle job creation and make our economy less coxnpetitive.”7

47 US.C. §160(a)(2).

*47US.C §161{a)2).

5 47U8.C §161(b).

¢ Bxee. Order No. 13,563, 76 Fed, Reg, 3821 (2011).

7 President Barack Obama, Toward a 21°'-Century Regulatory System, WALL ST. I, Jan. 18, 2011.
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So, having established that we have strong bipartisan support to deregulate, let’s get to
work. Removing unneeded rules can liberate capital currently spent on lawyers and filing fees ~
capital that would be bétter spent on powerful new communications equipment. Accordingly, [
call on the Chairman and my fellow commissioners to stay faithful to Congress’s intent, as
embodied in Section 11, by promptly initiating a full and thorough review of every FCC rule, not
just those that apply to telecom companies, but all rules that apply to any entity regulated by the
Commission. The presumption of our review should be that a rule is not necessary unless we
find compelling evidence to the contrary.

Of course, the first set of rules I would discard would be the recently issued Internet
network management regulatory regime, also known as “net neutrality.” As I have stated
numerous times, those rules are unnecessary at best, and will deter investment in badly needed
next-generation infrastructure at worst. But to be realistic, reversal of them will have to be at the
hands of the courts or Congress.

Similarly, it would take congressional action to start to erase the regulatory stovepipes
created by Titles I, 11, IIl and VI. Products and services are converging across platforms. So
should the statute.

But here are a few other rules the FCC could get rid of itself.

Did you know that many phone companies are still required to read aloud to new
customers a list of available independent long distance companies? This so-called “equal
access” scripting requirement is a dusty old vestige from the break-up of the AT&T long
distance monopoly. Ma Bell’s long distance arm was declared “non-dominant” way back in
1995. In other words, the long distance market has been competitive for almost 16 years, yet our

antiquated rules live on like a slumbering Rip Van Winkle who fell asleep in the 1980s.
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Ironically, these rules no longer apply to the Baby Bells or their successors, and have never
applied to wireless carriers. It is smaller phone companies that must bear the burden of living
under them. Such costs — be they regulations or taxes on companies — are always paid for,
ultimately, by consamers. If took the Commission about a year to put out for public comment a
2008 petition to eliminate these dinosaurs, and we are several years overdue to repeal them.
Similarly, it is smaller non-Bell companies that must live under cost allocation
requirements and ARMIS (Automatic Reporting Management Information Systém) reporting
mandates. For carriers living under flexible price cap rules in an environment that is more
competitive than a few years ago, these cumbersome and costly requirements make no sense.
Then there are the forms — lots of forms. Government bureaucracies love to require
people to fill out forms. There is Form 603; Form 611-T; Form 175; Form 601; Form 492; Form
477; Form 323; and Forms 396, 396-C, 397 and 398, among others. Several forms require
companies to submit data that is no longer needed or is supplied elsewhere. Take for example,
my “favorite” form, the enhanced disclosure form. Back in late 2007, over my dissent, the
Conunission voted to require TV licensees to fill out a form describing to the government what
kind of programming they were airing to the public and when they were airing it. Broadcasters
estimated that it would cost them up to two full-time jobs to hire people to do nothing all day but
fill out the form and send it to Washington bureaucrats. Proponents of this rule may have meant
well. In fact, at the time of its adoption I overheard one advocate exclaim joyfully, “Two full-
time jobs? That’s terrific. That’s job creation!” Of course, they didn’t realize that the new
requirement would result in the elimination of two jobs elsewhere at the station, such as the

newsroom, to pay for the new mandate.



75

Also, unless I'm missing something, TV stations don’t aim to keep their work product a
secret from anyone. If the government wants to know what is being aired, it can tum on the TV
— all Big Brother and First Amendment concems aside.

The good news is that the enhanced disclosure form has been held up by the Office of
Management and Budget (OMB) since 2008 because it raises Paperwork Reduction Act
problems, among other things. And, yes, that’s the same office that has temporarily held up the
effectiveness of the net neutrality rules. Given that both the Bush and Obama White Houses
have kept it from going into effect, why don’t we just put it out of its — and our — misery and
repeal it?

I’m not saying that all forms are unnecessary. But multiple forms sometimes collect the
same data, such as Form 477 collecting the same ownership information required by Form 602.
Do we really need to kill America’s information economy with a thousand paper cuts?

And now, if you have fallen asleep, this last part should wake you up. In fact, the likely
headline coming out of this speech will have nothing to do with telecom equipment. Sorry about
that. Are you ready? It is rare that the English language can come up with two words that, when
put together, generate so much controversy. This is potent stuff, so you’d better brace yourself.
The ... Fairness Doctrine. It still exists! No, it doesn’t still exist the way Elvis “still exists.”
The Fairness Doctrine is literally still codified in the CFR.® We stumbled on this forgotten fact
while researching material for this speech.

For those of you who have no idea what I am talking about, the Fairness Doctrine was a
rule ... well, still IS a rule, apparently ... that thrust the government’s coercive reach into
editorial decisions of broadcasters. In short, the Doctrine regulated political speech. Suffice it to

say that political speech is core protected speech under the First Amendment, and the Fairness

¥ 47CFR. § 73.1910 (broadcasting); 47 C.F.R. § 76.209 (“origination cablecasting”),
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Doctrine is patently unconstitutional. The FCC decided as much in 1987 when everyone
assumed the FCC killed it. We thought that this monster’s dead and stinking corpse was left to
rot in a government graveyard. Instead, it appears that the Commission merely opted not to
enforce the rule. Its words still defile the pages of the CFR, and we should erase if with a repeal
order immediately.

In closing, a comprehensive and sustained effort to repeal and streamline unnecessary,
outdated or harmful FCC rules would signal to investors that the Commission takes seriously
Congress’s and the President’s calls to deregulate. With the certainty that the Commission will
not only refrain from issuing new unneeded rules, but wesd out old ones as well, investment
capital is more likely to start flowing again.

Congress could do its part as well. Adoption of tax policies that accelerate depreciation
schedules for tech equipment and classify some capital investments as expenses have a history of
stimulating economic activity and job creation. By some estimates, even-l one doilar in
accelerated depreciation tax incentives generates nine dollars in GDP growth.9 One study
estimated that the tech tax incentives of 2002 and 2003 may have increased GDP by $20 billion
and affected the creation and retention of up to 200,000 jobs. "

The bottom line is the bottom line. History teaches us over and over again: Decreasing
the burdens of onerous regulatory and taxation policies increases investment (which means more
purchases of telecom eaiuipment), spurs innovation, accelerates competition, lowers prices,
creates jobs and pleases consumers. So what is there not to like? Let’s get on with such a

program right away.

® Robbins, Aldona and Gary, What's the Most Potent Way to Stimulate the Economy?, INSTITUTE FOR POLICY

INNOVATION (Oct. 10, 2001).
' House, Christopher L. and Shapiro, Matthew D., Temporary Investment Tax Incentives: Theory with Evidence

from Bonus Depreciation, Am. Economic Rev. (2008).
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Thank you for having me here today, and I look forward to your questions.
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Office of Commissioner Robert M. McDowell
Federal Communications Commission
Washington, D.C. 20554

July 20, 2009

The Honorable Julius Genachowski
Chairman

Federal Communications Commission
445 Twelfth Swreet, SW

Washington, DC 20554

Dear/\,éi'ra’Mn:

Once again, congratulations on your nomination and confirmation as Chairman. Iam
greatly encouraged and energized to know that you, Commissioner Copps and I will be working
together on a plethora of communications policy challenges facing the economy and American
consumers. Although you have only been here for three weeks, I applaud the steps you have
already taken to reform the agency. Your recent statements regarding boosting employee morale,
promoting greater transparency, and creating a more informed, collaborative and considerate
decision-making process are heartening. Anything we could do to advance the timely and orderly
resolution of Commission business would be constructive. Tam confident that you will agree that
the preliminary steps Mike took during his interim chairmanship have provided a sound footing
upon which to build.

Accordingly, in the collaborative and transparent spirit of my January 29, 2009, letter to
Mike, I offer below a number of suggestions on achieving the important public interest objectives
of reforming this agency. As you and [ have already discussed, these thoughts are intended as a
starting point for a more public discussion that should examine a larger constellation of ideas for
moving forward together to improve the public’s ability to participate in our work, as well as our
overall decision-making abilities. Many of these ideas have been discussed by many people fora
Jong period of time, and if we don’t care who gets the credit we can accomplish a great deal.

Operational, financial and ethics andit.

1 would first recommend that we commence a thorough operational, financial and ethics
audit of the Commission and its related entities, such as the Universal Service Administrative
Company, the National Exchange Carrier Association and the federal advisory committees. Just
as you recently articulated in your June 30 request for information on the Commission’s safety
preparedness, I would envision this audit as an examination akin to a due diligence review of a
company as part of a proposed merger or acquisition, or after a change in top management. 1
would not envision the process taking a lot of time; yet, upon completion, we would be better
positioned to identify and assess the current condition of the FCC and its related entities, as well
as how they operate,
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This undertaking would be a meaningful first step on the road to improving the agency. As
with all FCC reform endeavors, I hope that all of the commissioners would be involved in this
process, including its development and initiation. We should seek comment from the public and
the Commission staff, and we should provide Commission employees with additional
opportunities to submit comments anonymously. I also propose that we hold a series of “town
hall” meetings at the FCC’s Washington headquarters, at a few field offices, as well as in a few
locations around the country to allow our fellow citizens to attend and voice their opinions directly
to us.

As part of a financial review, it is crucially important that we examine the Commission’s
contracting process, as well as the processes relating to the collection and distribution of
administrative and regulatory fees curently conducted exclusively by the Office of Managing
Director. For instance, we should consider whether the full Commission should receive notice
prior to the finalization of significant contracts or other large transactions.

In the same vein, it is time to examine the Commission’s assessment of fees. Regulatory
fees are the primary means by which the Commission funds its operations. You may be aware
that the FCC actually makes money for the tax payers. As Mike has also noted, our methodology
for collecting these fees may be imperfect. At first blush, it appears that we may have over-
collected by more than $10 million for each of the last two years. Some have raised questions
regarding how the fee burden is allocated. Qur recent further notice of proposed rulemaking could
lead to a methodology that Jowers regulatory fees and levies them in a more nondiscriminatory
and competitively neutral manner.

We should also work with Congress to examine Section 8 of the Act and the Commission’s
duty 1o collect administrative fees. I am hopeful that we will examine why we continue to levy a
tax of sorts of aliegedly $25 million or so per year on industry, after the Commission has fully
funded its operations through regulatory fees. As you may know, that money goes straight to the
Treasury and is not used to fund the agency. Every year, we increase those fees to stay current
with the Consumer Price Index. At the same time, our regulatees pass along those costs to
consumers and they are the ones who ultimately pay higher prices for telecommunications
services,

Further, given the significant concerns raised about the numbers and the way the audits
have been conducted, I recommend that we examine the financial management of the universal
service fund. You may know that the Commission’s Inspector General reported last year that the
estimated erroneous payment rate for the High Cost program between July 2006 and June 2007
was 23.3 percent, with total estimated erroneous payments of $971.2 million. While I am pleased
that the OIG identified this error, it is time that we get to the bottom of this matier and remedy it

In the same spirit, an ethics audit should ensure that all of our protocols, rules and conduct
are up 1o the highest standards of government best practices. Faith in the ethics of government
officials has, in some cases, eroded over the years and we should make sure that we are doing all
that we can to maintain the public's trust.
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Update and republish the FCC strategic plan,

Also in connection with this review, I hope that we can work together o update and
republish the Commission’s strategic plan. Like me, you may find that, as we toil on day-to-day
tasks, it can be easy to lose sight of our strategic direction. Completing this task would create a
solid framework for future actions and demonstrate our commitment to transparency and
orderliness, each of which is critical to effective decision making,

Potential restructuring of the agency.

The findings of our review, combined with our work to develop a new strategic plan,
would provide us with the information and ideas necessary for considering a potential
restructuring of the agency, As you know, the Commission has been reorganized over the years —
for instance, the creation of the Enforcement Bureau under Chairman Kennard and the Public
Safety and Homeland Security Bureau under Chairman Martin. Close coordination among the
staff in pursuit of functional commonality historically has improved the Commission’s
effectiveness. Nonetheless, the time is coming again to reconsider this option.

I am not suggesting that we make change for the sake of change. After all, we would agree
that the agency needs to be flexible and must be responsive to its myriad stakeholders, most
importantly American consumers. There are, however, additional improvements we can make to
increase our efficiency. As Mike emphasized, the Commission’s most precious resource, really
our only resource, are its people. Many of our most valued team members are nearing retirement
age. We need to do more to recruit and retain highly-qualified professionals to fill their large
shoes. I hope our next budget will give us adequate resources to address this growing challenge.

Next, I would encourage consideration of fifling many of the numerous open positions
with highly-qualified applicants and making more efficient use of non-attorney professionals. For
example, there is no reason why we cannot use engineers to help investigate complaints and
petitions that involve technical and engineering questions. This would be especially useful as we
continue to consider matters pertaining to network management. Similarly, our economists could
be better used to help assess the economic effects of our proposed actions.

Improve external communication.

As you and I have also discussed, we need to improve our external communications
regarding FCC processes and actions. I greatly appreciate Mike’s prompiness in posting the Open
Meeting dates covering his tenure. Iam hopeful that we will swiftly establish and publish Open
Meeting dates for the entire 2009 calendar year. The public, not to mention the staff, would also
greatly benefit if we would provide at least six months’ notice on meeting dates for 2010 and
beyond.
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As part of these communications improvements, I look forward providing input as to
updating the Commission’s IT and web systems. I applaud your commitment to this endeavor and
Mike's success in securing additional funding toward this end. Clear, concise and well-organized
information systems will ensure that all public information is available, easily located and
understandable. T also recommend that we update the General Counsel’s part of the website to
include litigation calendars, as well as access to pleadings filed by all the parties. Additionally, I
suspect that our customers would prefer that licenses of all stripes be housed in one database,
rather than separate databases spread across the stovepipes of our several bureaus. We should
seck comment on this, and other similar administrative reform matters.

In addition, I propose that we create, publish on the website and update regularly an easy-
to-read matrix setting forth a listing of all pending proceedings and the status of each. This matrix
would include those matters being addressed on delegated authority. The taxpayers should know
what they are paying for.

Similarly, I suggest that we establish and release a schedule for the production of all
statistical reports and analyses regularly conducted by the Commission, and publish annual
updates of that schedule. This would include, for example: the Wireless Competition Reporr,
which has traditionally been released each September; the Video Competition Report, which until
recently, was released at the end of each year; and the High-Speed Services Report, which, at one
point, was released biannually. Similarly, quite some time before your arrival, I went on record
calling for giving the American public the opportunity to view and comment on at least a draft or
outline of the National Broadband Plan. I'look forward to working with you to increase public
awareness regarding the status and substance of our work on this plan. The goal here would be
not only to ensure that the public is fully aware of what we are working on and when, but also to
give these valuable analyses to their owners —~ the American people — with regularity.

In the same vein, Congress, the American public and consumers, among other stakeholders
- not to mention your fellow commissioners — would greatly appreciate it if notices of proposed
rulemakings actually contained proposed rules.

Linprove internal communication.

Also, we need to overhaul our internal information flow, collaboration and processes. 1am
eager to work with you, Mike, and our future colleagues, to identify and implement additional
measures to increase coordination among the commissioner offices, between commissioner offices
and the staff, as well as among the staff. It is important that we cooperate with each other to foster
open and thoughtful consideration of potential actions well before jumping into the drafting
process, The bottom line is simple: No commissioner should learn of official actions through the
trade press,

An effective FCC would be one where, for instance, Commissioner offices would receive
options memoranda and briefing materials long before votes need to be cast. For example, for all
rulemakings, within 30 days of a comment period closing, perhaps all commissioners could
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receive identical comment summaries. Also, within a fixed timeframe after receiving comment
summaries, say 60 to 90 days, all commissioners could receive options memos complete with
policy, legal, technical and economic analyses. In preparation for legislative hearings, it would be
helpful if all commissioners received briefing materials, including witness lists, at least five
business days prior to the hearing date. For FCC en banc hearings or meetings, we should aim to
distribute briefing materials to all commissioners at least one week prior to the event date. The
details here are less important than the upshot: all commissioners should have unfettered access to
the agency’s experts, and receive the benefit of their work, Again, I am grateful to Mike for his
preliminary efforts in this regard.

Also along these lines, I hope that your team will reestablish the practice of regular
meetings among the senior legal advisors for the purpose of discussing “big picture” policy
matters, administrative issues, as well as to plan events and meetings that involve all of the offices.
Given the numerous tasks we have before us, I trust you will agree that regular meetings among
this group will improve our efficiencies, and go a long way toward lessening, if not eliminating,
unpleasant swrprises. :

Just as important would be to hold regular meetings among the substantive advisors and
relevant staff, including the Office of General Counsel. Having ample opportunity to review and
discuss pending proceedings and the various options at the early stages of, and throughout the
drafting process would allow us to capitalize on our in-house expertise carly and often. Taking
such precautions might also bolster the Commission’s track record on appeal. Indeed, this type of
close collaboration might lead to more Jogical, clear and concise policy outcomes that better serve
the public interest.

Another idea is to update and rewrite our guide to the Commission’s intemal procedures,
currently entitled Commissioner's Guide 1o the Agenda Process. For instance, just as Mike has
done with respect to the distribution of our daily press clips, I propose that we undertake a
thorough review of the physical circulation process, including identifying and making changes to
reduce the amount of paper unnecessarily distributed throughout the agency. Current procedures
require that each office receive about eight copies of every document on circulation when one or
two would suffice. I also wonder why our procedures mandate delivery of 30 paper copies of
released Commission documents to our press office. The overwhelming majority of reporters who
cover our agency pull the materials they need from our website. Perhaps this is another area
where we could save money and help the environment all at the same time,

Coordinate with other facets of government,

Finally, on a more “macro” level, I propose that the commissioners work together to build
an ongoing and meaningful rapport with other facets of government, especially in the consumer
protection, homeland security, and technology areas. I am confident that close collaboration with
our government colleagues with similar or overlapping responsibilities would greatly benefit the
constituencies we serve,



83

The Honorable Julius Genachowski
July 20, 2009
Page 6

In closing, I again extend my warmest congratulations on your new position as Chairman.
You are to be commended for the steps you have taken thus far toward rebuilding this agency. I

look forward to working together with you, Mike and our new colleagues upon their confirmation
te do even more.

Sincerely,

Y Itetur nmetf

Robert M, McDowell

cc:  The Honorable Michael ], Copps
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January 27, 2009

The Honorable Michael J. Copps
Acting Chairman

Federal Communications Commission
445 Twelfth Street, SW

Washington, DC 20554

Dear Mike:

Once again, congratulations on being named Acting Chairman. Additionally,
thank you for your dedication and commitment to public service and the Commission. It
goes without saying that I am looking forward to continuing to work with you,

I am greatly encouraged and energized to know that you, Commissioner Adelstein
and I will be working together toward the goals of boosting employee morale, promoting
greater transparency, as well as creating a more informed, collaborative and considerate
decision-making process, all aimed toward advancing the timely and orderly resolution of
Commission business. Thank you for addressing these and many other issues within
minutes of becoming Acting Chairman. I certainly appreciate the new atmosphere you
are creating at the Commission, and I know that the FCC’s talented and dedicated career
employees appreciate your efforts as well. Accordingly, with the utmost respect for you,
the Commission staff and the new Obama Administration, I offer below several
preliminary suggestions on achieving the important public interest objectives of
reforming this agency. My letter is intended to continue a thoughtful dialogue on moving
forward together to improve the public’s ability to participate in our work, as well as our
overall decision-making abilities. Our collaborative efforts to rebuild the agency should
not be limited to the thoughts outlined in this brief letter. As you and I have discussed
many of these ideas already, let this merely serve as a starting point for a more public
discussion that should examine a larger constellation of ideas.

I would first recommend that we commence a thorough operational, financial and
ethics audit of the Commission and its related entities, such as the Universal Service
Administrative Company and the Federal Advisory Commitiees. As with all FCC reform
endeavors, I hope that all of the commissioners will be involved in this process, including
its development and initiation. We should seek comment from the public and the
Commission staff, and we should provide Commission employees with an opportunity to
submit comments anonymous!y.
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I would also suggest that we work to update and republish the Commission’s
strategic plan, Completing this task would create a solid framework for future actions
and demonstrate our commitment to transparency and orderliness, each of which is
critical to effective decision making.

The findings of our review, combined with our work to develop a new strategic
plan, would provide us with the information and ideas necessary for considering a
potential restructuring of the agency. Iam not suggesting that we make change for the
sake of change. After all, we agree that the agency needs to be flexible and must be
responsive to its myriad stakeholders, most importantly American consumers. There are,
however, steps we likely would want to implement to increase our efficiency. For
example, as you have already stated, delegating some authority back to upper and mid-
level management, filling many of the numerous open positions with highly-qualified
applicants and making more efficient use of non-attomey professionals come to mind.

As we have also discussed previously, we need to improve our external
communications regarding FCC processes and actions. As an immediate first step,
suggest that we swiftly establish and publish Open Meeting dates for the entire 2009
calendar year, The public, not to mention the staff, would also greatly benefit if we
would provide at least six months’ notice on meeting dates for 2010 and beyond,

Also, we agree that we need to overhaul our internal information flow,
collaboration and processes. I am eager to continue to work with you and Commissioner
Adelstein to identify and implement measures to increase coordination among the
commissioner offices, between commissioner offices and the staff, as well as among the
staff. It is important that we cooperate with each other to foster open and thoughtful
consideration of potential actions well before jumping into the drafting process.

As part of these communications improvements, I share your desire to update the
Commission’s IT and web systems. They are in dire need of an overhaul. Clear, concise
and well-organized information systems will ensure that all public information is
available, easily located and understandable.

Finally, I propose that the commissioners work together to build an ongoing and
meaningful rapport with other facets of government, especially in the consumer
protection, homeland security, and technology areas. Iam confident that close
collaboration with our government colleagues with similar or overlapping responsibilities
would greatly benefit the constituencies we serve,
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In closing, Mike, I again extend my warmest congratulations on your designation
as Acting Chairman. Ilook forward to working together with you and Commissioner
Adelstein to improve our agency during the coming days and weeks.
Sincerely,

| WM-W\’C/

Robert M, McDowell

ce: The Honorable Jonathan S. Adelstein
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Mr. STEARNS. I thank the gentleman.
Welcome, Chairman Wellinghoff, for your opening statement.

TESTIMONY OF JON WELLINGHOFF

Mr. WELLINGHOFF. Thank you, Chairman Stearns, Ranking
Member DeGette and members of the subcommittee. I want to
thank you all for having us here today, and my colleague, Commis-
sioner Moeller, to discuss our views on regulatory reform in inde-
pendent agencies. We have submitted full testimony here that I
would like to have entered into the record, and I will summarize
my testimony.

The commission continually seeks to streamline its regulations in
order to foster competitive markets and facilitate enhanced com-
petition to minimize consumer costs. Implementing the statutory
authority provided by Congress, I am committed to assisting con-
sumers in obtaining reliable, efficient and sustainable energy serv-
ices at a reasonable cost for appropriate regulatory and market
means. Fulfilling this mission involves pursuing two primary goals:
ensuring that rates, terms and conditions are just and reasonable
and not unduly discriminatory or preferential, and promoting the
development of safe, reliable and efficient infrastructure that
serves the public interest. The commission has taken and continues
to take a number of steps to make certain that its regulations meet
the fundamental objectives set forth by Congress without imposing
undue burdens on regulated entities or unnecessary costs on those
entities or their customers.

For example, the commission has taken several steps to remove
barriers to entry of new businesses and technologies which facili-
tate competitive markets and can lower consumer costs. The com-
mission also seeks out ways to help entities, particularly small
ones, navigate the federal regulatory process. The commission has
also recently reduced burdens on applicants, speeding up processes
of filings and improved public access to documents.

In sum, I support the goals of Executive Order 13563. I have di-
rected the commission staff to conduct review of the commission’s
regulations with the goals of the Executive order in mind. This di-
rection is consistent with the commission’s practice of engaging in
constant self-review to avoid red tape or unnecessary regulation
that would impose undue burdens on the energy industry and its
consumers.

Thank you, and I look forward to answering any questions.

[The prepared statement of Mr. Wellinghoff follows:]
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One Page Summary: Testimony of Chairman Jon Wellinghoff

The Commission continually seeks to streamline its regulations in order to foster
competitive markets and facilitate enhanced competition to minimize consumer costs. In
implementing the statutory authority provided by Congress, I am commitied to assisting
consumers in obtaining reliable, efficient, and sustainable energy services at a reasonable cost
through appropriafe regulatory and market means. Fulfilling this mission involves pursuing two
primary goals: ensuring that rates, terms and conditions are just, reasonable and not unduly
discriminatory or preferential, and promoting the development of safe, reliable and efficient
infrastructure that serves the public interest. The Commission has taken, and continues to take, a
number of steps to make certain that its regulations meet the fundamental objectives set by
Congress without imposing undue burdens on regulated entities or unnecessary costs on those
entities or their customers.

For example, the Coﬁmission has taken several récent steps to remove barriers to entry
of new business and technologies, which facilitates competitive markets and can lower consumer
costs. The Commission also seeks out ways to help entities, particularly small ones, navigate the
federal regulatory process. The Commission has also recently reduced burden on applicants,
sped up processing of filings and improved public access to documents.

In sum, 1 support the goals of Executive Order 13563. 1 have directed the Commission’s
staff to conduct a review of the 'Commission’s regulations with the goals of the executive order
in mind. This direction is consistent with the Commission’s practice of engaging in constant
self-review to avoid red tape or unnecessary regulation that would impose undue burdens on the

energy industry and consumers.
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Testimony of Chairman Jon Wellinghoff
Federal Energy Regulatory Commission
Before the House Subcommittee on Oversight and Investigations
Of the Committee on Energy and Commerce
United States House of Representatives
July 7, 2011
Mr. Chairman and members of the Subcommittee:

My name is Jon Wellinghoff, and I am the Chairman of the Federal Energy
Regulatory Commission (FERC or Commission). Thank you for the opportunity to
appear before you today to discuss my views on regulatory reform and independent
agencies. It is my belief that the Commission continually seeks to streamline its
regulations in order to foster competitive markets and facilitate enhanced competition to
minimize cdnsumer costs.

In implementing the statutory authority provided by Congress, the Commission is
committed to assisting consumers in obtaining reliable, efficient, and sustainable energy
services at a reasonable cost through appropriate regulatory and market means. Fulfilling
this mission involves pursuing two primary goals: ensuring that rates, terms and
conditions are just, reasonable and not unduly discriminatory or preferential, and
promoting the development of safe, reliable and efficient infrastructure that serves the
public interest. While independent agencies such as the Commission are not subject to

Executive Order 13563, consistent with the goals of the executive order, the Commission
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has taken, and continues to take, a number of steps to make certain that its regulations
meet the fundamental objectives set by Congress without imposing undue burdens on
regulated entities or unnecessary costs on those entities or their customers. I describe
below some of the Commission’s recent efforts toward these important goals.

Reducing Regulatory Burdens

The Commission regularly reviews its regulations to ensure that they achieve their
intended purpose and do not impose undue burdens on regulated entities or unnecessary
costs on those entities or their customers. For example, in the Energy Policy Act of 2005,
Congress directed FERC to establish new rules under which the Commission would
provide incentive rates to encourage development of electric transmission infrastructure.
In July 2006, the Commission implemented that directive by issuing Order No. 679.
Since then, the Commission has received more than 75 applications for transmission
incentives. Given the significant changes in the electric industry and the Commission’s
experience in applying Order No. 679, the Commission issued a Notice of Inquiry in May
of this year regarding the scope and implementation of its transmission incentives
program. Through this Notice of Inquiry, the Commission is seeking public comment on
whether its incentive regulations are encouraging the development of transmission
infrastructure in a manner consistent with the intent of Congress. The development of
transmission infrastructure will facilitate competition in regional electricity markets,
which helps ensure just and reasonable rates without burdensome regulatory oversight.

The Commission also is responsive to industry requests to reevaluate its

regulations. With respect to the natural gas industry, for example, the Commission
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responded to requests to reduce the burden of certain annual natural gas reporting
requirements. In Order No. 704-C, the Commission clarified the requirements for natural
gas market participants to annually report information regarding physical natural gas
transactions that use an index or contribute to the formation of a gas index. The
Commission exempted certain transactions from natural gés index reporting
requirements, particularly with reference to blanket sales certificates, finding that those
transactions were burdensome to report and provided little market information. The
Commission also exempted small entities that were obligated to report solely by virtue of
possessing a blanket sales certificate. Thus, the Commission removed regulatory burdens
on regulated entities, including small businesses.

Moreover, in 2007, the Commission undertook a ten-year review of its electric
transmission open access regulations, including its landmark Order No. 888, which
prohibited public utilities from using their monopoly power over transmission to restrain
or prevent competition. In reviewing these regulations, the Commission conducted
significant outreach to the regulated industry and other stakeholders. This effort
culminated in the issuance of Order No. 890, which revisited the Commission’s open
access policies and amended its pro forma Open Access Transmission Tariff to further
improve competition in wholesale markets by, among other things, increasing the ability
of customers to access new generating resources and promoting efficient utilization of
transmission by requiring an open, transparent, and coordinated transmission planning
process.

Simplifving the Regulatory Process
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The Commission also seeks out ways to help entities, particularly small ones,
navigate the federal regulatory process. One example of these efforts is the
Commission’s encouragement of small hydropower development. In response to rising
public interest in small hydropower and low-impact hydropower projects, the
Commission has developed a publicly available website that provides detailed
information on how to navigate the small hydropower regulatory process. Commission
staff also has been hosting and will continue to host public tutorials and webinars tailored
to the needs of entities intending to file applications to develop small hydropower
projects. In addition, Commission staff conducted a study last year in coordination with
the hydropower industry, government agencies, Native American tribes, non-
governmental organizations, and the general public to evaluate the effectiveness of the
Commission’s integrated licensing process for hydroelectric facilities. Reflecting similar
outreach, the Commission has entered into a number of memoranda of understanding
with other federal agencies and state governments to reduce regulatory conflict and
overlap.

The Commission and its staff also have coordinated seminars around the country
on environmental review and compliance for natural gas facilities. In the past two years,
over 1,000 people have attended these seminars. I believe that these seminars increase
transparency, help stakeholders better understand the natural gas regulatory process,
improve inter-agency coordination, and allow faster processing of applications.

The Commission recently revisited certain regulations to reduce burden on the

applicants, speed up processing of the filings and improve public access to documents.
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For example, in March of last year, the Commission issued a final rule to revise its Form
556, through which cogeneration and small power production facilities either self-certify
qualifying facility (QF) status or apply for Commission certification of QF status.
Among other changes, the final rule reduces the burden on small entities by exempting
generating facilities that are | MW and smaller from the need to file a Form 356 in order
to be certified as a QF. This change will facilitate the development of small generating
facilities. The final rule also removed the contents of Form 556 from the Commission’s
regulations and, in their place, provided that an applicant seeking to certify QF status of a
small power production or cogeneration facility must complete, and electronically file,
the Form 556 that is in effect at the time of filing. The Commission stated that this
change takes advantage of newer technologies that will reduce both the filing burden for
applicants and the processing burden for the Commission.

The Commission also has taken various steps to simplify the regulatory process by
moving from paper to electronic formats in a number of areas. Most notably, the
Commission has developed and implemented a standard electronic tariff filing system
known as eTariff. Electronic filing reduces the burden on those who make filings at the
Commission -- and on those who use such filings, such as regulated entities, the public,
and Commission staff -- by providing faster and easier access to tariffs. The eTariff
filing process has greatly improved public access to tariff filing documents by posting
such filings in near real-time into the public record, and increased ten-fold the number of
FERC regulated tariffs that are now available through the Commission’s web site.

Similarly, the Commission is moving to automate various forms to simplify the
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regulatory process. For example, section 205(f) of the Federal Power Act requires
respondents to submit certain information in Form 580 to ensure the economical purchase
and use of fuel and electric energy, among other purposes. In 2010, the Commission
established Form 580 in an electronic pdf-fillable form and streamlined the information
required by the Form.

Removing Barriers to Entry for New Business and Technologies

In addition to reviewing its regulations to reduce undue burdens, the Commission
has taken several recent steps to remove barriers for entry of new business and
technologies, which in turn facilitates competitive markets and can lower consumer costs.
In recent years, improvements in technology have led to an increasing variety of
resources being capable of contributing to reliable, efficient, and sustainable energy
services. The Commission has initiated a number of recent rulemaking proceedings to
ensure that regulations it developed prior to those improvements do not prevent the use of
emerging technologies to provide services subject to the Commission’s jurisdiction. In
general, increased competition among providers of these services will tend to place
downward pressure on rates for those services. I also would note that in each of these
rulemakings, the Commission seeks public comment to ensure that any changes the
Commission proposes are appropriately tailored to their intended purpose.

One example of this effort is that the Commission also has taken steps to remove
barriers to the use of emerging technologies that are capable of responding to certain
transmission system needs more quickly than the generators that have traditionally

provided those services. These types of emerging technologies include batteries,
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flywheels and other electric storage devices. In February of this year, the Commission
proposed to revise its regulations with respect to provision in organized wholesale
electric markets of regulation service. Regulation is an ancillary transmission service that
protects the grid by correcting deviations in grid frequency and imbalances on
transmission lines with neighboring systems. The Commission’s proposed changes are
intended to ensure that resources that provide faster and more accurate regulation service
are compensated appropriately for their performance. Again, this proposed rule has the
potential to lower costs to consumers, as increased use of fast and accurate resources
should allow system operators to purchase less regulating capacity.

A variety of resources are capable of providing regulation and other ancillary
transmission services but may be discouraged from doing so by certain aspects of the
Commission’s market-based rate policies. They may also lack of access to the
information necessarily to supply those services. Therefore, the Commission is now
exploring whether changes are needed to allow more resources to provide ancillary
services. Just last month, the Commission issued a Notice of Inquiry that sought public
comment on ways in which the Commission can facilitate competition in the provision of
ancillary services from all resource types, including electric storage. The Commission
also sought comment in that Notice of Inquiry on whether the Commission’s accounting
requirements present a barrier to development of electric storage.

The Commission also has taken a number of recent steps to remove barriers to
demand response participation in organized wholesale electric markets. Pursuanttoa

Congressional directive, Commission staff in 2009 developed a National Assessment of
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Demand Response Potential, which found that the potential for peak electricity demand
reductions across the country is between 38 gigawatts and 188 gigawatts, up to 20
percent of national peak demand, depending on the penetration of advanced metering and
the applicable regulatory policies. Also pursuant to a Congressional directive,
Commission staff in 2010 developed a National Action Plan on Demand Response. In
addition, the Commission has amended its regulations to facilitate demand response
participation in organized markets. In Order No. 719, for example, the Commission
amended its regulations to facilitate provision of ancillary transmission services by

demand response resources that are technically capable of providing those services.

Conclusion

In sum, I support the goals of Executive Order 13563. I have directed tﬁe
Commission’s staff to conduct a review of the Commission’s regulations with the goals
of the executive order in mind. This direction is consistent with the Commission’s
practice, which I have described, of engaging in constant self-review to avoid red tape or
unnecessary regulation that would impose undue burdens on the energy industry. I look
forward to wbrking with you to ensure that this remains the case.

I appreciate this opportunity to share my thoughts on regulatory reform and

independent agencies and would be happy to answer any questions you might have.
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Mr. STEARNS. I thank the gentleman.
Commissioner Moeller, welcome.

TESTIMONY OF PHILIP D. MOELLER

Mr. MOELLER. Thank you, Mr. Chairman, Ranking Member
DeGette, members of the committee. I appreciate the chance to be
before you today to talk about these important issues. I welcome
your oversight, and I will summarize my written comments with a
brief history, I guess, of how our regulations have evolved at the
commission and then give you three examples of where I think we
kind of struggle with balancing the need to ensure that our serv-
ices are provided safely at fair and just rates but also making sure
that we are protecting and not unduly burdening the entities that
we regulate.

The Federal Power Commission, our predecessor, really came
into its own after the passage of the 1935 Federal Power Act and
the 1938 Natural Gas Act, and as regulators then, the commission
was highly relating these entities because they were monopoly pro-
viders of services that were deemed essential but over the decades
and particularly in the last 25 years, regulation has evolved so that
more competitive forces can provide consumers with frankly lower
prices at better service. These came through two landmark orders
on the natural gas side, 436 and 636, which restructured the pipe-
lines, and then on the electric side, orders 888 and 2000 that set
up regional markets and allowed for open access of the trans-
mission systems. Again, these have had great benefits for con-
sumers but our responsibilities as regulators in monitoring these
markets have increased substantially since then.

Three areas where we particularly spend time, the first of which
I will say is the reliability area of assuring the reliability of the
bulk power system. Now, the origins of this issue came from the
1965 Northeast blackout a voluntary set of regulations came about
after that, but as time went on, particularly in the late 1990s, it
was clear that a mandatory system was going to be necessary,
some kind of a cop on the interstate electric highway, and although
there was legislation in the late 1990s, eventually it took the 2003
blackout and the 2005 Energy Policy Act before you as Congress di-
rected us to create a national electric reliability organization with
eight regional entities, and in the meantime, we have adopted 101
national standards, 11 regional standards, and we have had a very
active enforcement process on those standards. In fact, we have
had 7,000 violations to date since they became mandatory in June
of 2007. And frankly, we are struggling with our role, the role of
NERC, the role of the regional entities because we have a bit of a
backlog on these violations. They are about to about 3,200.

I think the good news, though, is that through NERC, or through
our direction to NERC, they are working to make sure that it is
a better streamlined process so that we can eliminate the backlog
and essentially share the best practices amongst the entities we
regulate on the bulk power system.

A second area is related to that and that is with our new powers
of enforcement that you gave us in the 2005 Energy Policy Act,
partly emanating from the Western crisis in 2000 and 2001. You
gave us the kind of major league enforcement authority that few
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agencies have. We can fine entities up to $1 million per day per
violation. And initially when we put out some of our rulings with
some significant fines, there was some criticism from the industry
that we lacked transparency in the process and lacked priorities,
and I am happy to say that our office of enforcement under the
urging of several of us on the commission has opened up that sys-
tem so that we are a much more transparent system now. We
adopted annual priorities in terms of enforcement, adopted guide-
lines based on the U.S. Sentencing Commission, and essentially
have processes and policies in place that allow anyone under inves-
tigation to know at certain times that they are and give them the
certain rights that other agencies give them. So we are making
progress there.

The third area I would note, because I come from the Pacific
Northwest, is the hydropower system. We regulate 2,500 hydro-
power dams throughout the Nation and some have complained that
that processing of licensing or, more often, re-licensing, is both
costly and time consuming, and that much is true, but I don’t think
much of that can be put on FERC. I think actually the laws itself
that govern the process of re-licensing are worth looking at if this
is something that inspires you because we actually I think do a
good job under the current system of setting timetables but often
the resource agencies don’t have any consequence to missing the
timetables involved.

In the meantime, though, I think we have tried as an agency to
develop small hydropower systems through MOUs with various
states that are interested. We have tried to open up the process to
stakeholders and developers that are interested in small hydro-
power development and we have come up with a pilot licensing
process for the new hydrokinetic technologies of in-stream power,
ocean power and tidal power, again in a way through our regula-
tions to try and encourage an industry to move forward.

And finally, I will send a compliment to our colleagues at the
Federal Trade Commission. They have been active in some of our
rulemakings, and their perspectives are always very valuable.

Thank you for the opportunity again to testify, and I look for-
ward to answering any questions.

[The prepared statement of Mr. Moeller follows:]
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July 7, 2011

Highlighted are three areas where the Commission has specific regulatory
challenges. In these three areas we have a difficult role in balancing the need to assure
that the services provided are done safely and at just and reasonable rates --- while not
imposing undue burdens on the entities we regulate.

In 2005, Congress gave the Commission significant new responsibilities including
anew regulato‘ry directive to increase the reliability of the Bulk Electric System through
the creation of mandatory and enforceable reliability standards and certifying a new
Electric Reliability Organization. It has truly been a paradigm shift for an entire industry
to go from a set of voluntary standards to mandatory and enforceable standards with
significant potential of financial penalties.

The Commission, through our Office of Enforcement, has established new
measures to provide our regulated industry with a better understanding of our
enforcement processes. Ultimately, our intent is not to assess penalties, but instead, to
increase compliance with our regulations.

The licensing process of hydropower projects (and the re-licensing of existing
projects) is an expensive and multi-year process. Most of the cost and time involved in
this process can be traced to the requirements of the federal hydropower licensing law.
An examination of related laws and specifically the roles and responsibilities of resource

agencies could help streamline the licensing process and provide more certainty for those

seeking to develop this abundant renewable resource.
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Chairman Stearns, Ranking Member DeGette, and members of the Subcommittee,
thank you for the invitation to testify before you on the subject of streamlining regulation
in an effort to increase the effectiveness of the federal government. This is a vital issue
for the Congress to consider and T welcome your oversight of our agency and our efforts.
Throughout my career in both the public sector and the private sector, my personal
philosophy has always been to work toward increasing the effectiveness of regulation and
legislation, with an emphasis on defining specific problems that need fixing and working
toward specific solutions to those problems. 1am a strong believer in effective oversight
that periodically reviews government action to make sure that the solutions that are
proposed and enacted through legislation or regulations were and continue to be
effective, necessary and not counterproductive.

With enactment of the Federal Power Act aﬁd the Natural Gas Act in 1935 and
1938, respectively, the Federal Power Commission was required to regulate both the sales
of electricity at wholesale and the transportation of natural gas along interétate pipelines,
products that were often sold by monopolies. Given the monopely power of numerous
utilities, the Commission engaged in a comprehensive regulation of the costs and
revenues of jurisdictional transactions. Of the many achievements of the Commission,
we developed the Uniform System of Accounts, a comprehensive manner of ensuring

consistency in the books and records of regulated utilities. Yet with technological

improvements in the means of generating electric power and transporting natural gas, the
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Commission recognized that competition among utilities could result in prices that were
lower for consumers than traditional cost-based regulation.

In light of the emerging prospects for competition, the Commission began a series
of initiatives, including several groundbreaking orders, which opened up wholesale
markets to certain forms of competition. Thus, despite issuing more regulations
comprising of more words on paper, this Commission was actually allowing the public
more freedom to engage in transactions that would result in better dutcomes than under
traditional regulation.

Throughout the 1980s and 1990s, the Commission issued landmark rulings (i.e.,
Order Nos. 436 and 636) which restructured natural gas pipeline services by unbundling
sales of the commodity from transportation services, thereby transforming pipelines into
solely transportation providers. Meanwhile, in the electric industry, the issuance of Order
No. 2000 established the creation of regional markets administered by Regional
Transmission Organizations and Independent System Operators, and Order No. 888
initiated changes to promote open-access transmission service that has allowed
competitive forces to discipline the wholesale electric markets. Our responsibilities to
monitor these markets have vastly increased after these regulations took effect.

Our economic regulation of the wholesale electric markets consumes most of the
agency’s time and resources, but that does not diminish our other regulatory duties:
safety and environmental regulation of non-federal hydropower dams, limited safety and
economic regulation of natural gas pipelines and onshore liquefied natural gas terminals,

and economic regulation of interstate oil pipelines.



102

In my testimony today I highlight three areas where the Commission has specific
regulatory challenges. In these three areas we have a difficult role in balancing the need
to assure that the services provided are done safely and at just and reasonable rates ---
while not imposing undue burdens on the entities we regulate. We have made a lot of
progress but admittedly still have a lot of work to do on each of them.

In 2005, Congress enacted the Energy Policy Act. This wide-ranging legislation
gave the Commission significant new responsibilities including a new regulatory
directive to increase the reliability of the Bulk Electric System through the creation of
mandatory and enforceable reliability standards and certifying a new Electric Reliability
Organization (now known as the North American Electric Reliability Corporation or
NERC.) Congress also tasked us with another major regulatory responsibility by
enhancing our enforcement powers by requiring additional market oversight and giving
us the ability to fine entities up to $ 1 million per day per violation for violations of our
rules. Our regulatory responsibility for Bulk Electric System reliability provides an
appropriate example of the tradeoffs involved in our role as regulators. The Commission
has spent considerable time and effort since 2005 implementing this regulatory
responsibility.

It has truly been a paradigm shift for an entire industry to go from a set of
voluntary standards to mandatory and enforceable standards with significant potential of
financial penalties as noted above. This has been a difficult transition for everyone
involved, as we to date have adopted 101 national and 11 regional reliability standards
that apply to the owners and operators of our Bulk Electric System. More than 7,000

possible violations both large and small have been reported since the first group of
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standards approved by the Commission became mandatory on June 18, 2007. These
violations are first reviewed by one of eight Regional Entities, are then reviewed by
NERC, and then by the entire Commission. All of these violations are relevant to our
efforts to prevent small or widespread outages in the Bulk Electric System. However, the
entire system (consisting of the regional entities, NERC and FERC) currently has more
than 3200 possible violations that are pending dismissal or filing with the Commission.

While some of these possible violations represent new cases, there is a significant
backlog in processing these violations before NERC files them with the Commission.
We have endeavored to create a more streamlined system of reviewing violations and at
our direction NERC is working to develop a more efficient way to address minor
violations and to develop a “lessons learned/best practices” informational resource for
regulated entities. But clearly we have a lot of work ahead of us to reduce the backlog at
the Regional Entities and at NERC in order to improve the effectiveness of this area of
regulation.

Regarding our relatively new authority related to enforcement, ] have made it a
personal priority to increase the effectiveness énd transparency of our Office of
Enforcement. When the federal government wields the power of its sword, it should be
firm and fair. In the first years of this new authority, many regulated entities contended
that we lacked transparency in both our enforcement priorities and the results, with wide-
ranging penalties that at times did not seem proportional to the violations that occurred. 1
wish to highlight that the Commission, through our Office of Enforcement, has
established new measures to provide our regulated industry with a better understariding of

our enforcement processes. Ultimately, our intent is not to assess penalties, but instead,
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to increase compliance with our regulations. Maintaining a transparent enforcement
process will provide jurisdictional utilities with a greater level of certainty that their
actions will be evaluated fairly and objectively by us, their regulators.

Among the new measures that have been established since last year, the
Commission is now announcing its annual enforcement priorities; we have enacted
objective penalty guidelines based on the U.S. Sentencing Guidelines model; and we
have formalized a process to disclose exculpatory material during the course of an
investigation, similar to the due process afforded by some other Federal agencies.
Moreover, to provide transparency to our investigative process, the Commission has
begun issuing public notices that announce the initiation of an enforcement investigation.
While the specific details of the matter remain confidential, we now make public basic
facts surrounding the investigation. This information will help to inform the regulated
community about the views of the Office of Enforcement and will likely contribute to a
better understanding of the Commission’s compliance obligations.

As someone who hails from the Pacific Northwest, I have always had a keen
interest in promoting cost-effective and environmentally-friendly hydropower resources.
It is a fact that the licensing process of hydropower projects (and the re-licensing of
existing projects) is an expensive and multi-year process. However, most of the cost and
time involved in this process can be traced to the requirements of the federal hydropower
licensing law. This existing law emphasizes both extensive environmental reviews of a
project’s impacts and a role for federal and state resource agencies. There are no
consequénces to these agencies if they miss deadlines that are part of the Commission’s

ticensing process or of the laws and regulations they must comply with before the
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Commission can issue a license, such as the Endangered Species Act and the Clean
Water Act. For those members interested in promoting hydropower development, an
examination of this and related laws and specifically the roles and responsibilities of
resource agencies could help streamline the licensing process and allow greater certainty

for those seeking to develop this abundant renewable resource.

In thé meantime, the Commission has worked to promote the development of both
smaller hydropower resources and the newer hydrokinetic technologies that include
harnessing in-stream power, tidal power, and ocean power. Specifically, the Commission
has developed a pilot license process for hydrokinetic resources and focused on removing
barriers to developing smaller hydropower resources by creating a small hydro initiative.
This initiative includes adding new web-based resources to make it easier for applicants
to understand and complete the licensing process, updating or creating Memoranda of
Understanding (MOUs) with other agencies to improve coordination, and a new

education and outreach program for developers and interested stakeholders.

Thank you again for the opportunity to testify before you today. Ilook forward to

working with you in the future and to answering any questions.
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Mr. STEARNS. I thank the gentleman.
Chairman Leibowitz, welcome.

TESTIMONY OF JON LEIBOWITZ AND WILLIAM E. KOVACIC

Mr. LEiBowITZ. Thank you, Chairman Stearns, Ranking Member
DeGette, Mr. Barton, Dr. Burgess, Mr. Terry, members of the sub-
committee. Let me thank you for the opportunity to appear here
today with my friend and my colleague, Bill Kovacic, to discuss the
FTC’s longstanding regulatory review program. It has been and it
is a bipartisan priority for us as well as our plans for ensuring that
this program continues to protect American consumers while mini-
mizing burdens on American businesses.

Today, the FTC is announcing additional measures to strengthen
our regulatory review process including an expedited schedule for
reviewing rules and guides to meet the demands of the market-
place, a new streamlined form for pre-merger filings, a new page
on our Web site to provide greater transparency and public partici-
pation in reviews and a sort of review of the reviews, that is, we
are asking stakeholders how we can make our review process even
better. In that same spirit, we are also seeking to identify acts of
Congress that appear to be of little value but that impose burdens
on businesses, particularly small businesses and the commission.

So let me give you a brief overview of the FTC before Commis-
sioner Kovacic describes the history and nature of FTC regulatory
reviews. After he is finished, I will tell you a little more about what
the commission is doing today to enhance and improve our ap-
proach to regulations.

Simply put, we are building on our longstanding regulatory
housecleaning efforts over the years under which we have elimi-
nated outdated rules from the Mad Men era including those ad-
dressing extension ladders, fiberglass curtains and frosted cocktail
glasses. That is true.

As you know, the Federal Trade Commission is the only federal
agency with both consumer protection and competition jurisdiction
in broad sectors of the economy, and our work touches the lives of
virtually every American. We are primarily a law enforcement
agency but we perform our mission using other tools as well includ-
ing rulemakings from time to time, either when Congress asks us
or when additional clarity is needed in the marketplace. Most of
our rules, by the way, are a result of directives from Congress be-
cause you have recognized that they would be valuable to con-
sumers and businesses alike by protecting all of us from unfair and
deceptive acts or practices and by leveling the playing field so that
legitimate businesses aren’t at a competitive disadvantage from the
bottom feeders who don’t always play fair, and with that, I would
like to turn it over to Commissioner Kovacic.

Mr. STEARNS. Mr. Kovacic, go ahead. Just for members’ informa-
tion, the two gentlemen from the Federal Trade Commission are
going to split their 10 minutes so they will be going back and forth,
as I understand. Welcome.

Mr. Kovacic. Thank you, Mr. Chairman, Madam Ranking Mem-
ber and your colleagues for the opportunity to speak here today. Al-
though the Executive order that we have been focusing on doesn’t
bind independent agencies, the FTC does endorse its goals, and in



107

particular, we endorse the intuition that changing market condi-
tions dictate ongoing efforts to determine whether existing rules
have become outdated, unduly burdensome or simply ineffective.

To ensure that our work meets this objective, since 1992 we have
had a voluntary program to review our rules and guides. We exam-
ine each regulation and rule in a 10-year cycle. Each year we pub-
lish a schedule of review and we begin the examination of each rule
or guide by publishing a Federal Register notice, and this notice
seeks comment on the continuing need for the regulation or the
guide and an examination of its costs and benefits to consumers
and businesses. We also ask whether consequent economic develop-
ments call for changes in the rule or its outright abolition. We also
consider whether the measure conflicts with other intervening
State, local or national legal commends.

We use these comments and we use the results of workshops
that we conduct from time to time to decide whether there is a con-
tinuing need for the regulatory command or guideline and how
needless burdens could be avoided, and if adjustments are war-
ranted, we start proceedings to modify or appeal the rule or guide.
As John mentioned, through this process, we have repealed 37
rules and guides. We haven’t repealed one outright since 2004. I
think we did look at the most serious cases first but we have un-
dertaken modifications with respect to others since that time. We
now have 12 reviews in place. In one proceeding, we are consid-
ering amendments to the labeling requirements for the alternative
fuels and alternative-fueled vehicles, and here we are assessing
how to eliminate the need for firms to apply redundant labels that
are mandated by different agencies. In another instance, we have
accelerated the review of our Hart-Scott-Rodino mechanism for
mandating the notification and reporting of mergers, and we intend
to initiate reviews of 11 more rules or guides by the year’s end.

Comments provided in this process I think overwhelmingly show
business support for not only the mechanism we have used but for
the rules and guides themselves, and our guidelines in particular
stand out as means to reduce business burdens by clarifying what
we regard to be the line that separates appropriate from inappro-
priate behavior, and in doing so, we think we have significantly re-
duced the cost of complying with what you know to be the exceed-
ingly broad general mandates that appear in our statutes.

My colleague will now explain recent measures that we have
taken to enhance this review process, and I look forward to your
questions and comments later. Thank you.

Mr. LEIBOWITZ. As Commissioner Kovacic has explained, we have
long had a program for reviewing our guides and our regulations.
You noted, Chairman Stearns, in your opening statement the im-
portance of taking costs and benefits into account and we do do
that. It is critically important to us. All of our work including the
guides is done publicly with input from stakeholders.

But earlier this year, we began examining what more we could
do to improve these rules and really relieve undue burdens on in-
dustry, so as part of this effort and very much in the spirit of the
President’s Executive order, here is what we are doing. First, as
Commissioner Kovacic noted, we are undertaking a review of 23
rules and guides. That is more than a third of all the rules we ad-
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minister, rules and guides we administer. As announced in our
Federal Register notice today, six of the rules under review have
been accelerated to take into account for rapid changes in the mar-
ketplace. Congresswoman DeGette, you mentioned the Do Not Call
Rule, and we recently strengthened the Do Not Call Rule, the Tele-
marketing Sales Rule, which Do Not Call is part of. It has 200 mil-
lion, actually now more than 200 million registered phone num-
bers, and Dave Barry has called it the most effective government
program since the Elvis stamp.

Second, our Federal Register notice asked for the public to com-
ment on the FTC’s 20-year program of reviewing its rules. Busi-
nesses have generally been, as Commissioner Kovacic noted, sup-
portive of our regulatory reviews but we nevertheless asked a num-
ber of questions. For example, how often should the commission re-
view rules and guides, how can we modify programs to make them
even more responsive to the needs of consumers of businesses.

Third, the FTC’s new regulatory reform Web site just went live
today because not everyone reads the Federal Register, although I
know many of you do. It serves to provide—and many of us do. It
serves to provide greater transparency for members of the public
to understand our regulatory review efforts. It allows them to more
easily comment on our ongoing rule reviews as well as on the
FTC’s process to review its rules. It also contains links to the 37
rules the commission has eliminated over the years as well as easy
links to other resources like the new 10-year review schedule and
the streamlined HSR, Hart-Scott-Rodino, pre-merger form.

Fourth, commission staff are seeking to identify statutes that
might impose undue burdens on businesses or on the commission.
Although a law’s goals may be laudable, some statutes passed by
Congress, as we know, can detract from other beneficial work, and
I think Commissioner Moeller sort of alluded to this with respect
to licensing issues. So one example is the FACT Act, which was
passed in 2003, Fair and Accurate Credit Transactions Act, and it
came out of the Financial Services Committee, and it required the
FTC to conduct 30 separate rulemakings, studies and reports, 30.
Some of those obligations of course make sense, but at one point
around 2005, and this was shortly after I came to the commission,
about a third to half of our financial practices staff, and these are
the folks who go after mortgage fraud, were actually spending time
writing reports because they were obligated, and we do what Con-
gress tells us to do. Now, we have been writing reports since 1914,
we are very good at it, but in fact our staff should have been spend-
ing more time going after the bad guys who were preying on Amer-
ican homeowners. So consistent with the goal of reducing unneces-
sary burdens, commission staff is now working to identify reports
required by statute, and I think statutes themselves that divert
businesses or commission resources from more pressing work, and
the staff has identified sort of two such reports at least prelimi-
narily. So year after year, the mandated ethanol industry report
has shown that there is almost no concentration in the ethanol fuel
market. The report doesn’t appear to provide significant value to
the public but it does impose burdens on small businesses because
they have to respond to inquiries from the FTC, and so our staff
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is proposing that the report be eliminated or at the very least that
the frequency be reduced to every 3 years.

Additionally, while the FTC, the DOJ, the Department of Edu-
cation are very involved in fighting scholarship scams, and for the
FTC’s part, we compile complaints, the annual report about schol-
arship scams, the annual report that the three agencies must joint-
ly produce each year on the topic which is required by statute,
doesn’t appear to FTC staff to advance any real or significant goals.

So Mr. Chairman, through these four initiatives, we are working
to improve the FTC’s review program. We will do our best going
forward and working with this committee to ensure that all of our
regulations protect American consumers while minimizing burdens
on businesses. Thank you. Of course, we are happy to answer ques-
tions.

[The prepared statement of Mr. Leibowitz and Mr. Kovacic fol-
lows:]
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I Introduction

Chairman Steamns, Ranking Member DeGette, and Members of the Subcommittee, we are
Chairman Jon Leibowitz and Commissioner William Kovacic of the Federal Trade Commission
("FTC” or “Commission™)." As the only federal agency with both consumer protection and
competition jurisdiction in broad sectors of the economy, the FTC’s work touches the economic
life of every American. We appreciate the opportunity to appear before you today to testify
about the FTC’s ongoing and comprehensive regulatory review program. Since 1992, we
systematically and rigorously have reviewed our rules to ensure that they enhance consumer
welfare without imposing undue burdens on business. Going forward, the FTC will continue an
aggressive schedule of regulatory reviews and is seeking public comment to improve our
regulatory review program.

Through Executive Order 13563, the President recently directed all Executive Branch
agencies to engage in a regulatory review process. While the FTC, as an independent agency, is
not bound by this Order, it fully supports the Order’s goals. In a rapidly changing marketplace,
effective regulations and industry guidance can become outdated, ineffectual, and unduly
burdensome. To ensure that the Commission’s regulations and compliance advice remain cost-
effective, the FTC has engaged in a systematic review program for the last two decades,

scheduling all rules and industry guides for review on a ten-year cyele. Pursuant to that

' This written statement represents the views of the Comunission. Our oral presentations and
responses to questions are our own and do not necessarily reflect the views of the Commission
or any other Commissioner.
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program, the Commission has rescinded 37 rules and guides and updated dozens of others since
the early 1990s.°

After 20 years, the Commission is taking a tresh look at our regulatory review program,
The FTC currently is secking public comments on ways it can improve its regulatory review
process to better serve consumers and businesses. In addition, the FTC just announced an
updated schedule of rule and guide reviews for the next decade, which included accclemting two
rule reviews. To enhance these efforts, the Commission is launching a new web page on
FTC.gov dedicated to our regulatory review program to increase transparency, foster public
participation, and make it casier for the public to comment on ongoing reviews.?

The Commission currently has a robust regulatory review docket, with 13 rules and
guides under review and 10 additional reviews scheduled to start this year, In other words, more
than a third of the Commission’s 66 rules and guides will be under review, or will have just been
reviewed, by the end of 20117

As part of its commitment to regulatory review, the Commission does not wait ten years

to review a rule or guide 1 there is reason to believe that changes may be appropriate. The

* The Commission has rescinded 24 guides and 13 trade rules that had been promulgated under
the FTC's general authority. The Commission began using a ten-year calendar in 1992, but
rescinded two rules using a similar process in 1990, Although it has been many years since a
rule has been fully rescinded using this review process (the Commission rescinded its Smokeless
Tobacco Rule, 16 C.F.R. Part 307, pursuant to statute in 2010), the Commission has made
signtficant updates and improvements to its rules and guides in recent years.

" Federal Trade Commission, Regulatory Review, litip: www e uoy regreviow.

© An additional nine rules that had previously been scheduled for review are being transterred to
the Consumer Financtal Protection Bureau ("CFPB™) pursuant to the Dodd-Frank Wall Street
Refornt and Consumer Protection Act, Pub. L. LHE-203, Sec. 1061(D)(5). 124 Stat. 2004 (July
21.2000) C'Dodd-Frank Act™).

[ &)
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Commission has recently accelerated the scheduled review of six rules and guides that require
attention. For example, the Commission just completed review of its Hart-Scott-Rodino
Transmittal Rule and promulgated a revised rule that reduces the filing burden on companies
seeking to merge and streamlines the premerger notification form from 15 to 10 pages. Another
example of the Commission’s proactive approach to regulatory review is its accelerated review
of its Alternative Fuels and Alternative Fueled Vehicles Rule, where it is working with a sister
agency to harmonize our rules and ensure that automobile manufacturers need not apply
redundant labels.

I FTC Rules and Guides Protect Consumers and Level the Playing Field for
Businesses

The Commission works to protect consumers from deceptive and unfair commercial
practices, and to ensure a vibrant and competitive marketplace. The FTC performs these dual
missions through a variety of tools, including law enforcement, research, studies of marketplace
trends and legal developments, consumer and business education, as well as rules and guides.

Congress often delegates rulemaking authority to the Commission to use its expertise to
implement statutes, and most of the FTC’s rules have been promulgated pursuant to such
specific delegations. The Commission’s regulations and guides serve an important public
interest, protecting consumers from deceptive and unfair business practices, and creating a level
playing field for legitimate businesses.

The agency administers and enforces 15 ““trade regulation rules™ authorized by the FTC

Act and 35 rules authorized by other statutes.” Further, the Comumission currently publishes 16

* This excludes nine statutory rules that are being transterred to the CFPB pursuant to the Dodd-
Frank Act. The FTC has not issued an entirely new trade regulation under its FTC Act Section §
authority (using Magnuson-Moss procedures) since 1984,
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industry guides. These guides set forth the Commission’s interpretation of the prohibition on
deceptive practices in Section 5 of the FTC Act.® In this way, they help clarify the line between
deceptive and legitimate conduct, thereby giving marketers greater certainty when seeking to
avoid running afoul of the law. The Commission understands the importance of avoiding undue
burden on business, and seeks to promulgate rules and guides that improve the ability of
legitimate businesses to compete in a marketplace free from deceptive and unfair practices.

To provide just two examples, the Children’s Online Privacy Protection Rule (“COPPA
Rule™),” which was promulgated pursuant to the Children’s Online Privacy Protection Act of
1998, helps protect the privacy of children online. It requires operators of websites and online
services directed to children under the age of 13, as well as operators of general audience sites
and services having knowledge that they collect information from children, to provide notice to
parents and obtain their consent before collecting, using, or disclosing children’s personal
information. In the past ten years, the Commission has brought 16 law enforcement actions
alleging COPPA rule violations and has collected more than $6.2 million in civil penalties. The

comments submitted during the Commission’s ongoing regulatory review of the COPPA rule®

© 15 U.8.C. § 45¢a).

16 C.F.R. Part 312,

* Although the Commission generally reviews its rules approximately every ten years, the
agency accelerated its COPPA review by five years (from 2015 to 2010) due to the rapid pace of
reehnological developments, including a dramatic increase in children’s use of mobile devices

and changes 1n the way they use and access the internet.

4
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indicate widespread agreement. including among industry members, that the regulation is an
important part of an eftective government program to address children’s online privacy.”

Similarly, the Telemarketing Sales Rule ("TSR™" has been widely hailed both for its
effective anti-fraud provisions and the important privacy protections provided by the Do Not
Call provisions. Our 1999 regulatory review of the TSR revealed a broad consensus among
consumers that the original Rule’s provisions designed to decrease intrusive and unwanted
telemarketing calls were ineffective in reducing those calls."" As a result, the Commission
adopted a revised and strengthened TSR in January 2003 by establishing the National Do Not
Call Registry. The amended Rule is widely-recognized as an important bulwark against fraud
and an important privacy protection, empowering consumers, not telemarketers or government,
to decide whether they want to receive telemarketing calls. Over 208 million numbers are on the
Registry.
HE  The Commission’s Regulatory Review Program

This section discusses the FTC’s program for scheduling periodic reviews of its rules and
guides, the method the Commission uses to review rules and guides, and steps it is taking to

improve this process.

’ See Prepared Statement of the Federal Trade Commission on Consumer Privacy and Protection
in the Mobile Marketplace Before the Committee on Commerce, Science, and Transportation,
112th Cong. (May 19, 200 1), available at

Bitp wsvw e sovos teatimony T3 P mobiemarketplice.pdt

16 CF.R. Part 310

" Under the eartier rule, consumers had to ask cach business that made a telemarketing call not
to call again, and those businesses then had to put that consumer’s telephone number on an

internal do not call Hist,

A
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A. Scheduling Regulatory Reviews

The Commission currently schedules its rules and guides for review on a ten-year cycle;
ie., all rules and guides are scheduled to be reviewed ten years after implementation and ten
years after completion of a regulatory review. The Commission publishes this schedule
annually, with adjustments in response to public input, changes in the marketplace, and resource
demands. As a result of this process, the Commission accelerated four reviews in recent years
and just announced that it would accelerate the review of two others.

Because of recent increases in the use of environmental marketing claims, in 2007, the
Comrmission accelerated its review of its Guides for the Use of Environmental Marketing
Claims, also known as the Green Guides.”? The Commission accelerated in 2010 its review of
the Children’s Online Privacy Protection Rule'” to address rapid changes in technology and
children’s use of online media. The Commission accelerated from 2014 to 2010 possible
amendments to the Labeling Requirements for Alternative Fuels and Alternative Fueled
Vehicles" that would harmonize FTC rules with EPA rules and eliminate the need for
automobile manufacturers to apply redundant labels from different agencies. The Commission
also just completed review of the Hart-Scott-Rodino Antitrust Improvements Act (“HSR™)

Transmittal Rule to streamline the premerger notification form," and is accelerating its review of

* 16 C.E.R. Part 260.
" 16 C.F.R. Part 312.
" 16 C.F.R. Part 309.
16 C.F.R. Part 803,

6
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the HSR Coverage Rule'® from 2013 to 2011, to more rapidly alleviate any unnecessary burden
on merger filers. Finally, the Commission is accelerating review of the Appliance Labeling
Rule," previously scheduled for 2018, to 2012 to address rapid changes in appliance technology
and help ensure that consumers have the information about the energy efficiency and operating
costs of appliances and electronic devices in the marketplace.

B. Current Regulatory Reviews

As part of its ongoing regulatory review program, the Commission has pending reviews
relating to 13 of its rules and guides.'"® Of the 13 additional rules and guides originally scheduled
to be reviewed in 2011, the Commission is postponing review of four of them due to resource
constraints resulting from the acceleration of the reviews noted above, and because staff has

determined that there is no pressing need for review this year.” As noted above, the

% 16 C.F.R. Part 801.
7 16 C.F.R. Part 305.

* Guides for Private Vocational and Distance Education Schools, 16 C.F.R. Part 254; Guide
Concerning Fuel Economy Advertising for New Automobiles, 16 C.F.R. Part 259; Guides for
the Use of Environmental Marketing Claims, 16 C.F.R. Part 260; Automotive Fuel Ratings,
Certification and Posting Rule, 16 C.F.R. Part 306; Trade Regulation Rule Pursuant to the
Telephone Disclosure and Dispute Resolution Act of 1992 [Pay Per Call Rule}, 16 C.F.R.

Part 308; Labeling Requirements for Alternative Fuels and Alternative Fueled Vehicles Rule, 16
C.F.R. Part 309; Children’s Online Privacy Protection Rule, 16 C.F.R. Part 312; Care Labeling
of Textile Wearing Apparel and Certain Piece Goods as Amended Rule, 16 C.F.R. Part 423; Use
of Prenotification Negative Option Plans Rule, 16 C.F.R. Part 425; Rule Concerning the
Cooling-Off Period for Sales Made at Homes or at Certain Other Locations, 16 C.F.R. Part 429;
Mail or Telephone Order Merchandise Rule, 16 C.F.R. Part 435; Disclosure Requirements and
Prohibitions Concerning Business Opportunities Rule, 16 C.F.R. Part 437; and Used Motor
Vehicle Trade Regulation Rule, 16 C.F.R. Part 455.

" Administrative Interpretations, General Policy Statements, and Enforcement Policy
Statements, 16 C.F.R. Part 14; Guides for the Jewelry, Precious Metals, and Pewter Industries,
16 C.F.R. Part 23 (recently amended to keep pace with developments in the platinum market);
Preservation of Consumers” Claims and Defenses Rule (“Holder in Due Course Rule™), 16

7
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Commission is accelerating one rule review to 2011.™ Thus, the Commission intends to initiate
a review of, and solicit public comments on. 10 additional rules and guides during 2011, fora
total of 23 rute reviews this calendar year.™

C. Process for Reviewing Rules and Guides

When the Commission reviews a rule or guide, it publishes a notice in the Federal
Register secking public comment.™ This notice asks all interested parties to comment on the
continuing need for the regulation or guide as well as its costs and benefits, both to consumers
and businesses. Additionally, the Commission asks whether current or impending technological
or economic changes affect the need for, or require modification of, the regulation or guide and

whether the regulation or guide conflicts with state, local, or other federal law. The Commission

C.F.R. Part 433; and Credit Practices Rule, 16 C.F.R. Part 444,
* HSR Coverage Rule, 16 C.F.R. Part 801.

* Guides for the Advertising of Warranties and Guaranties, 16 C.F.R. Part 239; Rules and
Regulations under the Wool Products Labeling Act of 1939, 16 C.F.R. Part 300; Rules and
Regulations under Fur Products Labeling Act, 16 C.F.R. Part 301; Rules and Regulations under
the Textile Fiber Products Identification Act, 16 C.F.R. Part 303; Retail Food Store Advertising
and Marketing Practices Rule, 16 C.F.R. Part 424; Interpretations of Magnuson-Moss Warranty
Act, 16 C.F.R. Part 700; Disclosure of Written Consumer Product Warranty Terms and
Conditions, 16 C.F.R. Part 701; Pre-Sale Availability of Written Warranty Terms, 16 C.F.R.
702; Informal Dispute Settlement Procedures, 16 C.F.R. Part 703; and HSR Coverage Rule, 16
C.F.R. Part 801.

* Rules and guides serve very ditferent purposes; review of each is important for different
reasons. The Commission periodically reviews rules to ensure they remain relevant in a
changing marketplace and continue to serve their intended purpose without unduly burdening
commerce. Guides, on the other hand, help clanty the line between deceptive and non-deceptive
marketing in a particular context. As such, they help companies avoid incurring the risks and
cost of determining how their claims may be interpreted. Because the meaning of advertising
terms is established by what reasonable consumers understand in the real world, and not what
the Commission believes they should mean. it is important to periodically update the
Commission’s guides to ensure they reflect evolving consumer understanding.

3
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also asks specific questions about how the rule or guide can be improved and for data, studies, or
other evidence to support the commenter’s recommendation.”™ Typically, the Commission
receives substantive comments from businesses, trade associations, consumer and other public
interest groups, state law enforcement, individual consumers, and other interested stakcholders.
[t also often holds workshops at which interested parties can express their views to the
Commission staff and respond to the views of others.

Using this feedback, the Commission determines whether there is continuing need for the
rule or guide, and, it so, whether it still serves its intended purpose without unduly burdening
commerce. After analyzing the comments, the Commission either initiates a proceeding to
modify or repeal the regulation or guide in question, or determines no changes are warranted.™

If the Commission determines that a rule should be moditied, it issues either an Advance
Notice of Proposed Rulemaking or a Notice of Proposed Rulemaking, in which it summarizes
the public comments, sets forth the proposed modifications, explains the costs and benetits of the

proposed modifications and why they are justified, and seeks additional public comment.” At

* See, e.g., Review of Regulations under the Fur Product Labeling Act, 76 Fed. Reg. 13550
(Mar. 14, 2011); Review of Trade Regulation Rule on Care Labeling of Textile Wearing
Apparel and Certain Piece Goods as Amended, available at

hpawww dte goviosfodree 201 U7 L T0Tearclabelingfrn pdf.

* As noted above, in the last two decades, the Commission has rescinded 37 rules and guides
whose costs exceeded their benefits.

= The procedures the Commission follows when amending a rule depend on whether the
regulation in question is a trade regulation rule. Atter the Commission gets to the stage ot a
Notice of Proposed Rulemaking, it will either follow the relatively streamlined notice-and-
comment processes under the Administrative Procedure Act, S US.C. § 553, available tor
Commission rufemakings with respect to untair methods of competition, 15 US.C. § 46(g), or
when Congress directs the Commission to promulgate rules for a particular statute pursuant to
APA notice-and-comment procedures, or it will take further steps to comply with the provisions
for trade regufation rulemaking under Section 18 of the FTC Aet, 15 US.C § 37

9
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the same time, it also publishes a burden estimate under the Paperwork Reduction Act and secks
comment on that estimate. The Commission actively looks for means to reduce burden while
preserving the effectiveness ot a rule. For example, as part of its ongoing review of the Business
Opportunity Rule.™ the Commission approved issuance of a Staff Report recommending changes
designed to signiticantly decrease the disclosure burdens on covered sellers of business
opportunities, reducing the categories of information they must provide from 23 to five.”

D. Improvements to Revulatory Review Process

As part of the Commission’s commitment to robust and effective regulatory review, it
recently asked for public comment on how the FTC can improve its regulatory review program
to better serve consumers and businesses.” The Commission asked ten distinct questions,
including questions about how often it should review rules and guides; how it can modify its
regulatory review program to make it more responsive to the needs of consumers and businesses;
how it should identify those rules and guides that can, and should, be moditied, streamlined,
expanded, or repealed; whether it should consider other federal or state models for regulatory
review; and whether there are specific rules or guides that are ripe for review. By working to

improve this long-standing, successful program, the Commission will ensure that all of its

* 16 C.F.R. Part 437.

7 See Statt Report to the Federal Trade Commission and Proposed Revised Trade Regulation
Rule, Disclosure Requirements and Prohibitions Conceming Business Opportunities, available
o BUPD waow e rov on fedeea 2010 october TOTO 2R businessuppurtunitesstad freport padfl

“ Regulatory Review Schedule, Notice of Intent to Request Public Comments, and Request for
mformation and Comment, available ut

s s o e ooy osedpee 201107 THO Treurevicow fm pd iy see also Federal Trade
Commission, Regulatory Review, iripr wuwsy e zon revres jow,

10
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regulations continue to protect American consumers while minimizing the burden on businesses
that provide the products and services consumers want.

The FTC has also created a new web page on FTC.gov to help consumers, businesses,
tawmakers, and other interested parties learn more about the FTC’s regulatory review program
and allow interested parties to comunent on ongoing reviews and on the review process itself.””
On the FTC Regulatory Review page, the public can find the ten-year schedule of regulatory
reviews, links to comment on rules that are under review, a link to provide direct feedback on the
FTC’s regulatory review program, and a list of rules and guides that have been eliminated over
the years. The web page will also provide direct and easy access to the new streamlined form tor
merger filings, which resulted from the FTC’s recent review of the HSR rules.

Furthermore, consistent with the goal of reducing unnecessary burdens, within and
outside the government, Commission statf are in the process of identifying reports required by
statute as well as statutes themselves that appear to be of limited value, but that divert business
or Commission resources from more pressing work. Thus far, staff preliminarily have identified
two reports that do not appear to be useful. The first is a report, required annually, on
concentration in the ethanol market. The Commission has found each year that the market is
extremely unconcentrated, and that entry is casy and ongoing. Therefore, this report seems to

0

provide little uscful information.” The sccond report is prepared by the Commission together

* Federal Trade Commission, Regulatory Review, hittp: e fre wov rearesiew.

¥ Under the FTC and DOJ Horizontal Merger Guidetines, market concentration is calculated
wsing the Herfindahl-Hirschman Index (CCHEET). The HHI measures concentration by stimming
the squares of cach participant in a market. An HHI can be no higher than 10,000, which is
reached when a market is a monopoly. The Merger Guidelines regard an HHI below 1500 as
pnconcentrated. Mergers resulting inan HEF of up to 1500 are unlikely to have anticompetitive
ctfects and generally require no additional analysis. See US. Department of Justice and the

1
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with the Departiment of Justice and the Department of Education, and simply describes actions
taken to address scholarship scams. Though stopping scholarship scams is an important priority,
the report appears to provide little valuable information. Accordingly, the Commission will
make appropriate recommendations to Congress at the conclusion of this review.
IV.  Conclusion

Thank you for providing the Commission an opportunity to appear before the Committee
to discuss our ongoing regulatory review program and new initiatives to help maximize

etfectiveness for American consumers while minimizing the burden for U.S. businesses.

Federal Trade Commission, Horizontal Merger Guidelines, August 19, 2010, at 24-26, available
at s www e ooy o 20 170840083 19hme pdf. The HHT in the ethanol industry is less than
700, which represents a highly unconcentrated market.

12
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Mr. STEARNS. Mr. Kovacic, do you have anything briefly you
would want to add since Chairman Leibowitz had most of the time?

Mr. Kovacic. No, I don’t. Thank you.

Mr. STEARNS. All right. With that, I will start with opening ques-
tions. I think before I start, I would like to put on the record Mr.
Cass Sunstein’s memorandum of February 2, 2011. Without objec-
tion, so ordered.

[The information appears at the conclusion of the hearing.]

Mr. STEARNS. And I understand the ranking gentlelady has a
document, “Evaluation of Consumer Product Safety Database,” that
she would like to put in.

Ms. DEGETTE. That is correct.

Mr. STEARNS. Without objection, so ordered.

[The information appears at the conclusion of the hearing.]

Mr. STEARNS. Chairman Leibowitz, before I start my questions,
I think myself and staff are a little struck that you have volun-
tarily stepped up to the plate and sort of followed the spirit of this
Cass Sunstein letter right there, and I think it is interesting when
you look at the letter I just put in the record, he said in particular
such agencies, talking about the independent agencies, are encour-
aged to consider undertaking retrospective analysis of the existing
rules. You have stepped up to the plate to do it. Not all the inde-
pendent agencies have done it. You have actually identified some
areas that you think you have to do where you don’t think you
should be doing it, so I guess the question from Members of Con-
gress is, what would you like us to do to help you?

Mr. LEiBowITZ. Well, I think having oversight hearings like this
is useful. It sort of shines a public light on regulations that do work
because of course regulations are very important and ones that
need to be modified. You know, look, we are a very bipartisan con-
sensus-driven agency. We work together. We try to do regulatory
reviews because we know they are really, really

Mr. STEARNS. Well, you have identified some things that I think
you would like some legislation to

Mr. LEIBOWITZ. And yes, and we have identified——

Mr. STEARNS. We will follow up on that.

Mr. LEIBOwITZ. That would be terrific, Mr. Chairman.

Mr. STEARNS. Commissioner McDowell, I couldn’t help but take
your comments “sober and clear manner” when you talked about
over 50 years regulations have gone up 800 percent. Is that true?
That is 16 percent a year in the law of 72. That means every 4%%
years these regulations are doubling. That is really staggering to
think that that is occurring. Is that an accurate explanation of
what you said, that regulations could possibly be doubling every
4% years based upon 800 percent increase for 50 years?

Mr. McDOwWELL. That would appear to be the case, yes.

Mr. STEARNS. Let me move, based upon what—I just put a letter
in from Cass Sunstein where he said these independent agencies
should step up and voluntarily—that is the spirit of what he is
talking about. Obviously, President Obama has indicated he wants
that done, and he didn’t include the independent agencies but I
would like, if you would, just to answer some questions yes or no
just for the limited amount of time. So Commissioners Adler and
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Northup, yes or no, did the CPSC submit a regulatory review plan
to OMB? Just yes or no.

Mr. ADLER. No.

Mr. STEARNS. OK.

Ms. NORTHUP. No, it didn’t.

Mr. STEARNS. Yes or no, has the CPSC publicly committed to
conduct a review of all existing regulations in accordance with the
Executive order? Yes or no.

Mr. ADLER. As far as I am concerned, yes.

Ms. NorTHUP. No, I have not been informed that we are having
any review.

Mr. STEARNS. OK. Mr. Adler, if you answer yes, as you did, why
hasn’t there been a notice so that Commissioner Northup would
know about it if you answered yes?

Mr. ADLER. Well, first of all, with respect to submitting a formal
plan to Cass Sunstein, he is actually a hero of mine as a former
academic, but in order to preserve independence

Mr. STEARNS. You said you have issued a public notice?

Mr. ADLER. What I said was, we had begun a retrospective re-
view beginning——

Mr. STEARNS. But you haven’t issued a public notice?

Mr. ADLER [continuing]. In 2004 that was temporarily suspended
in 2007, and as soon as Chairman Tenenbaum gets back, I antici-
pate we will resume that process.

Mr. STEARNS. So you personally believe the CPSC should conduct
a review?

Mr. ADLER. Oh, yes, sir.

Mr. STEARNS. OK. CPSC used to conduct regulatory reviews but
has stopped in recent years. Is that a fair statement?

Mr. ADLER. They stopped in 2007 under then-Acting Chairman
Nord, and I believe it was because of passage of the Consumer
Product Safety Improvement Act, and just competition for re-
sources within a very tiny agency.

Mr. STEARNS. OK. Commissioner McDowell, do you believe the
reviews the FCC conducts under the Telecommunications Act take
the place of the kind of look-back the President and this committee
has asked for?

Mr. McDOWELL. No.

Mr. STEARNS. You also state in your testimony that net neu-
trality is the first rule you would discard upon the agency review
of its regulation. Is that true?

Mr. McDOWELL. Yes.

Mr. STEARNS. I agree with you. Chairman Genachowski hails the
net neutrality rulemaking proceedings as a test case for openness.
However, I believe there were some bad precedents set in this pro-
ceeding. Commissioner McDowell, do you believe you were able to
review the record in the net neutrality docket or were there items
placed late into the docket that made it very difficult to review be-
fore the vote?

Mr. McDOWELL. There are about 3,000 pages of documentation
placed into the record in the final 2 or 3 days or 4 days.

Mr. STEARNS. And you had no opportunity to review those?

Mr. McDoweLL. Well, there was opportunity but there wasn’t
enough time.
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Mr. STEARNS. As a commissioner, when was the first time you
saw the net neutrality order that you voted against on December
21, 2010, and was it the same rules proposed in October 2009?

Mr. McDOWELL. There were several drafts, of course, the first in
October of 2009, but we got the final draft about quarter to mid-
night the night before the vote.

Mr. STEARNS. I understand although the agency passed its net
neutrality rules in December, the docket to reclassify broadband
services under Title II remains open. I think this is surprising, as
Chairman Genachowski has made efforts to close other dockets
opened at the FCC. Do you believe this docket should be closed?

Mr. McDOWELL. Yes.

Mr. STEARNS. Are you aware of any reason why this docket re-
mains open?

er. McDoweLL. Only speculation. I have no firsthand knowl-
edge.

Mr. STEARNS. Chairman Wellinghoff, in your testimony you say
you support the goals of the Executive order and have directed
commission staff to conduct a review of existing regulations with
the goals of the Executive order in mind. Why didn’t you submit
a regulatory review plan to OMB?

Mr. WELLINGHOFF. Because I believe that we weren’t subject to
the Executive order under OMB.

Mr. STEARNS. Notwithstanding what Cass Sunstein had sort of
directly, the spirit of the law was for you to comply?

Mr. WELLINGHOFF. I believe in fact we are complying with the
spirit of the law by directing the regulatory review that I have di-
rected staff to do.

Mr. STEARNS. Have you submitted a notice for public comment
on this review?

Mr. WELLINGHOFF. My general counsel has indicated that is not
necessary to staff review.

Mr. STEARNS. Well, let me ask you personally. Do you believe
FERC should conduct a retrospective review in the spirit of the Ex-
ecutive order?

Mr. WELLINGHOFF. Yes, we are doing that. I have directed my
staff to do that.

Mr. STEARNS. OK. My time is expired.

Ms. DEGETTE. Thank you, Mr. Chairman.

Mr. Chairman, my recollection of what Cass Sunstein said is that
the independent agencies should comply with the spirit of the law,
not the specific legal requirements, and I guess I will ask you,
Chairman Leibowitz, since your agency is supposed to be the par-
agon of virtue today, have you submitted a plan to OMB? Has your
agency submitted a plan to OMB?

Mr. LEIBOWITZ. We have not submitted a plan to OMB.

Ms. DEGETTE. And that is because you are not legally required
to, right?

Mr. LEIBOWITZ. And that is because we are not legally required
to, although as you know

Ms. DEGETTE. But that doesn’t mean you are not doing regu-
latory reform, correct?

Mr. LEIBOWITZ. No, no, no. I think as everyone knows, we are
doing a lot of regulatory reform.
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Ms. DEGETTE. And Commissioner Adler, also your agency, al-
though it hasn’t submitted a plan to OMB, you are doing regu-
latory reform too?

Mr. ADLER. That is correct.

Ms. DEGETTE. Thank you.

Now, Chairman Leibowitz, something you said was very inter-
esting to me. You talked about how a lot of the regulations that
you do is a result of statutes passed by Congress directing you to
do regulations, correct?

Mr. LEIBOWITZ. That is correct.

Ms. DEGETTE. And you gave several examples of that, right?

Mr. LEIBOWITZ. Yes.

Ms. DEGETTE. Now, Commissioner Northup, you talked about a
lot of the regulations that the CPSC is promulgating as a result of
the statute that Congress passed, correct? Like the lead standards
and other regulations.

Ms. NorTHUP. That is correct.

Ms. DEGETTE. So Mr. Chairman, one thing I am concerned
about, you can’t really talk about regulatory reform in a vacuum
without looking at the statutes that Congress has passed but ask
these agencies, and so I think there are two levels here. There is
the regulations themselves, which may be overly burdensome, but
there 1s also statutes that I think we should look at, and I know,
Chairman Leibowitz, you had actually come up with a list of some
statutes that you think could be streamlined so that the agencies,
whether they are the independent agencies or not, could also
streamline their regulations, correct?

Mr. LEIBOWITZ. That is correct.

Ms. DEGETTE. Would you be willing to submit a copy of those
statutes to this committee so that we could then look at those stat-
utes within the purview of this committee and think about ways
to fix them so that we can reduce the burden of regulations?

Mr. LEIBOWITZ. It sounds like very much a bipartisan effort on
this subcommittee, and we would be glad to do that.

Ms. DEGETTE. OK. For the rest of the commissioners who are
here, I would just ask for a yes or no answer. Would you be willing
to also submit a similar list of statutes that your agency deals with
that you think could be streamlined so the regulatory process could
be streamlined? Commissioner Adler?

Mr. ADLER. Yes.

Ms. DEGETTE. Commissioner Northup?

Ms. NORTHUP. I have.

Ms. DEGETTE. Oh, you have? Great. I would love to get a copy
of that.

Mr. McDowell?

Mr. McDOWELL. Yes.

Ms. DEGETTE. Chairman?

Mr. WELLINGHOFF. Yes.

Ms. DEGETTE. Commissioner?

Mr. MOELLER. Yes.

Ms. DEGETTE. Chairman?

Mr. LEIBOWITZ. Yes.

Ms. DEGETTE. And Commissioner Kovacic?

Mr. KovAcic. My list is the same as Jon’s.
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Ms. DEGETTE. OK. Great. This is a good effort down here at the
end of this table.

And I wanted to ask you, Commissioner McDowell, because you
had listed off numbers of regulations. I don’t think that you think
that—first of all, are all those regulations that you listed—I don’t
know them by heart—are they all duplicative or unnecessary regu-
lations, the ones you listed?

Mr. McDOWELL. Are you talking about the number of pages I
cited?

Ms. DEGETTE. Well, you listed some different sections. You just
threw out a whole bunch of regulations.

Mr. McDOWELL. The sections I cited were statutory sections that
gave us the power to deregulate on our own, and I also listed——

Ms. DEGETTE. No, no, but——

Mr. McDOWELL [continuing]. The forms

Ms. DEGETTE [continuing]. You said there—oh, the forms. Just
because there is a form, doesn’t mean that it is per se unnecessary,
correct?

Mr. McDOWELL. No, and I didn’t imply that.

Ms. DEGETTE. So the numbers of the forms that you listed, are
those particular forms unnecessary in your view?

Mr. McDOWELL. Not all of them necessarily.

Ms. DEGETTE. OK. So you were——

Mr. McDOWELL. That is what I said in my testimony.

Ms. DEGETTE. That was kind of a figure of speech that you were
talking about a lot of forms, right?

Mr. McDoOwELL. I think that my testimony speaks for itself. It
is a lot of forms.

Ms. DEGETTE. Well, here is my question to you. Have you com-
piled a list of regulations for your agency that you think are dupli-
cative or overly burdensome?

Mr. McDOWELL. Yes, ma’am, it is in my testimony.

Ms. DEGETTE. OK. That is the comprehensive list. And has ev-
erybody else——

Mr. McDOWELL. It is not the complete list but there is

Ms. DEGETTE. Could you get us your complete list? That would
be really helpful.

Mr. McDOWELL. Sure.

Ms. DEGETTE. You know, along with our brand-new member
from Colorado, Mr. Gardner, my neighbor to the north and others,
we are trying to develop bipartisan legislation, and to be honest,
as you see from these folks down here, regulatory reform is not a
partisan issue. I mean, nobody wants to have overly burdensome
regulations, and so I guess what I would ask everybody here from
all of these agencies, as well as a list of statutes that you think
lead to overly burdensome regulations, if you can give us a list of
regulations that you think are overly burdensome, that would be
helpful too.

Commissioner Adler, would you be willing to do that?

Mr. ADLER. I am speaking only for myself, but for myself, yes.

Ms. DEGETTE. OK. Commissioner Northup, I believe you have
probably already done that.

Ms. NORTHUP. I have. It is part of my testimony but I have also
previously sent to the Hill a list of——
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Ms. DEGETTE. If you could get that to our staff too, that would
be great.

And Commissioner McDowell?

Mr. McDOWELL. Absolutely.

Ms. DEGETTE. Mr. Chairman?

Mr. WELLINGHOFF. Yes.

Ms. DEGETTE. And Commissioner Moeller?

Mr. MOELLER. Yes.

Ms. DEGETTE. And then——

Mr. LEIBOowITZ. We certainly will, although we have eliminated
a lot of regulations. We do ongoing regulatory reviews pretty rigor-
ously.

Ms. DEGETTE. OK. Thank you very much.

Mr. STEARNS. The gentleman from Texas, Mr. Barton, is recog-
nized for 5 minutes.

Mr. BARTON. Well, thank you. I would stipulate that all the indi-
viduals before us are paragons of virtue today because they are
subject to the Energy and Commerce Committee and that recogni-
tion makes you a paragon.

I think we need to repeat, this is kind of a hearing that is un-
usual in that this Executive order that we are asking you folks to
comment on explicitly excludes you, and as we all know in Wash-
ington, not too many commissioners and chairmen voluntarily com-
ply with things that they don’t have to. Those of us that have been
around a little bit understand that.

So my first question is, what should this committee do in the ab-
sence of statutory language that would force compliance with some-
thing similar to the Executive order? Should we pass some sort of
a statutory requirement that you all do similar things that the
President says in his Executive order or should we let the sleeping
dog lie? Let us try Chairman Wellinghoff. He doesn’t come before
us too often.

Mr. WELLINGHOFF. Thank you, Mr. Barton. I don’t have any spe-
cific recommendation for you, sir. I think in fact, as I have indi-
cated in my testimony, we are going to comply with the spirit of
it and in fact have a staff review, and I think our agency certainly
as an economic regulatory agency, each and every regulation that
we institute do in fact take into account whether rates are just and
reasonable and services are, and we also provide the industry with
an opportunity to fully comment on those regulations and deter-
mine ultimately whether the regulations are burdensome based
upon those comments and information that we gather. So I don’t
have any specific recommendation for you.

Mr. BARTON. Mr. Leibowitz?

Mr. LEIBOwITZ. I would say this. You know, we comply with the
spirit of the Executive order. I think it is a terrific Executive order.
We go beyond it because I think only four of our rules would be
sort of within reg flex, and we do reg reviews of all of rules and
all of our guides, but I also think it is important to preserve the
independence of agencies too, and as you can see, you know, agen-
cies provide—by having members not of the President’s party,
agencies as a sort of institutionalized matter provide checks and
balances, and they are independent voices. And so I understand
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what you are saying because I think you believe that the Executive
order has a lot of good things in it, and we agree.

Mr. BARTON. The Republicans think what the President says he
is doing, we are not sure he is doing it, but what he says he wants
to do, we think is a good thing. And so you folks say the right
words, you are comply with the spirit and you agree in general, but
the truth is, you are not going to do anything unless you absolutely
have to. The question is, should I get with Ms. DeGette and Mr.
Stearns and put together a bipartisan bill that would make it a re-
quirement?

Mr. LEIBOWITZ. Let me defer to Commissioner Kovacic because I
know he wants to add something here.

Mr. Kovacic. Congressman Barton, I would like to quarrel with
your suggestion that we only do what the gun at the head compels
us to do. I was a junior case handler at the FTC for the first time
in 1979, and I think it has been in the DNA of the agency inter-
nally, partly because of our structure, partly because we have a
large team of economists to do this kind of introspective work as
long as I have known the agency, and I would emphasize, I think
that would be very constructive would be two things. First is for
us to have perhaps a more frequent conversation in settings like
this with your staff about we do. In 2008, 2009, we did a com-
prehensive self-study of our agency. We benchmarked ourselves
with 40 of our counterparts overseas. We talked extensively with
our counterparts at Federal, State government, and we did a sub-
stantial publicly available assessment of how we are doing. I think
it would be helpful on one front to have a more extensive con-
tinuing conversation with the committee about the measures we do
take that aren’t obliged, and the second is, to go back to something
that several of you have mentioned

Mr. BARTON. You are going to have to be quick, because I have
got 20 seconds and I have got one more question.

Mr. Kovacic. The other thing is to think more in the design of
legislation itself about what burdens it will impose.

Mr. BARTON. I want to ask Commissioner McDowell—I can’t let
him sit here and not ask him some question. The pending regula-
tion regulating the Internet under Title II is still pending at the
FCC. Do you have any information for us what Chairman
Genachowski intends to do with that? Is he going to withdraw it
or push forward with it? What is your view on that?

Mr. McDOWELL. Sir, just to be clear, the open proceeding to reg-
ulate the Internet under Title II, I don’t have any information as
to whether or not he is going to withdraw it or what the reasoning
might be for keeping it open.

Mr. BARTON. Don’t you think he should withdraw it?

Mr. McDowELL. I do.

Mr. BARTON. That is the right answer. Thank you, Mr. Chair-
man.

Mr. STEARNS. I thank the gentleman.

I think the next speaker on this side is Mr. Green. You are recog-
nized for 5 minutes.

Mr. GREEN. Thank you, Mr. Chairman.

First, I want to take the opportunity to thank all our commis-
sioners for being here. Those of us who have been on this com-
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mittee a number of years welcome back our colleague from Ken-
tucky. What you do every day is very important in ensuring the
health and safety of our citizens, particularly consumer protection,
but everything. FERC, obviously from Texas, FERC is very impor-
tant to what we do, and the FCC and of course FTC.

Mr. Leibowitz, in your testimony you discuss the children’s on-
line privacy protection rule or regulation your agency promulgated
that helps protect privacy of children online. Can you please tell us
more about this rule and does it ensure that children are protected
while using the Internet?

Mr. LeBowiTz. Well, it was a bipartisan piece of legislation
passed out of this committee, but we also understand that the
Internet has changed and technology has changed the way children
use the Internet dramatically in the last few years, and that is why
we actually moved up our regulatory review of COPPA by 5 years,
and so we are working with stakeholders. We put out a sort of no-
tice of inquiry and we will have proposed COPPA improvements,
draft legislation. We always put out—I am sorry, draft rule. We put
that out. We take comments again, hopefully within the next few
weeks by the end of the summer.

Mr. GREEN. And I know for all the agencies, and this is just an
example, there is a lot of concern about agency regulation, but so
much of what you do is in response to legislation, whether it is new
legislation or previous legislation or may have been amended, and
this is a good example of a rule that frankly as a father, or a
grandfather now, I can’t possibly monitor what my grandchildren
may be doing on the Internet but we do need to have protection
from an entity other than just the family.

Mr. LEiBOwITZ. Right, and the whole notion of COPPA, which is
that if you are 12 years old or younger, you shouldn’t be able to
give consent to have your personal information go to companies on
the Internet, you need to have parental consent, is a really good
one, and that i1s the bedrock of COPPA, the law you passed.

Mr. GREEN. Some of us might move that age a little higher, but
I appreciate it.

Mr. LEIBOWITZ. Some of us might encourage you to do that.

Mr. GREEN. And beyond issuing standards that require safety
such as that, you have done children’s cribs. Consumer protection
safety works on manufacturers to organize recalls and remove dan-
gerous products from the market.

Mr. Adler, a recall authority has the potential to save lives,
doesn’t it?

Mr. ADLER. It certainly does, sir, and I believe we have saved
many lives.

Mr. GREEN. And other agencies have tools to help consumers too.
For example, the FCC has taken steps against consumer fraud and
deceptive practices through its enforcement powers.

Mr. ADLER. All the time.

Mr. GREEN. Mr. Leibowitz, in your understanding, in fiscal year
2010 your agency initiated 66 court cases to protect the rights of
consumers. How valuable is that enforcement action?

Mr. LEiBowIiTZ. Well, we think they are critically—we are prin-
cipally an enforcement agency. We do rules, mostly when you tell
us to, but what we really do on both the antitrust and the con-
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sumer protection side is go to court to stop unfair or deceptive acts
or practices and to stop people who engage in unfair methods of
competition, and we have brought a variety of cases protecting pri-
vacy, stopping mortgage scams. That is what we do.

Mr. GREEN. The lawsuits you file can have real impact on indi-
vidual lives. Is that correct?

Mr. LEIBOWITZ. Yes, I mean, often getting redress if we win a
case or if we settle one for injured victims, yes.

Mr. GREEN. So there is a positive byproduct of agencies issuing
regulations and enforcing regulations that are based on what Con-
gress passes and the President signs?

Mr. LEIBOWITZ. Absolutely.

Mr. GREEN. Mr. McDowell, I was pleased that the chairman of
the FCC announced that the commission would comply with the
President’s Executive order on regulatory review. It is important
that that review is as comprehensive as possible, and I am looking
forward to seeing the streamlining of the FCC, which I am sure as
commissioners you would love to have. Given the constant change
and the growing competition in the communications market, do you
agree that the FCC should be diligent in reviewing and potentially
eliminating regulations that no longer protect the public interest?

Mr. McDOWELL. Absolutely, in a comprehensive way.

Mr. GREEN. The biannual review requirement is the commis-
sioner’s major tool to accomplish this. Is this correct?

Mr. McDOWELL. It is, but only for telecom companies, not for
media companies or information service providers, etc.

Mr. GREEN. Over the past 10 years, the commission has complied
with its statutory duty to prepare and submit a biannual review?

Mr. McDOWELL. Yes, sir.

Mr. GREEN. Do you believe the biannual review requirement
should be amended to include other entities?

Mr. McDowEeLL. I do.

Mr. GREEN. And would you submit your recommendations for the
record?

Mr. McDOWELL. Yes, sir, and it is my testimony but I will reit-
erate it too.

Mr. GREEN. OK. I appreciate it.

Mr. Chairman, I will yield back my time.

Mr. STEARNS. The gentleman yields back his time, and the gen-
tleman from Nebraska is recognized for 5 minutes.

Mr. TERRY. Thank you, Mr. Chairman. Let me first start by
thanking Jon Leibowitz. First of all, I like the little play between
the two of you because it kind of signals that you work with both
sides and work together, and Mr. Kovacic, the way that you have
answered questions, you are telegraphing or telling us that you two
actually work together, and I really appreciate that. I think that
is the way America expects our agencies to work. So I want to
thank you for that. And Jon, you are doing a good job. I like that
you are actually

Mr. LEIBOWITZ. Is this a setup? Because

Mr. TERRY. No, there is no “comma but” coming here. I like that
you are already attacking the issue of finding the regulations that
are not very useful anymore and don’t serve the purpose. So good
job. That is exactly what my bill that is in a different committee
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wants every agency, independent agency to do, and it is to provide
the flexibility.

Commissioner Northup, we can sit here and say good job on cribs
but it is amazing to me that we are sitting here talking about bicy-
cles and ATVs and large cars and trucks that, you know, 6- and
7-year-olds play with but don’t eat but yet we are regulating them.

So you have to admit, Mr. Adler, there is some absurdity to the
law. Do you agree with the rules and regulations

Mr. ADLER. I think that Congress basically got the law right, and
by the way, what you are talking about is a mandate that Congress
imposed, not that the commission imposed, but there are always
some portions of the law that need to be reexamined, and the issue
you raised with bicycles and ATVs is one of those that we are actu-
ally taking a look at.

Mr. TERRY. And in regard to the absurdity of Congress’s man-
date—and by the way, I list this as one of those votes that I
thought if I had to take back, we should have really fought harder
on this one to make it a better law.

So Anne, do you have specific requests for us of where we should
change the Consumer Product Safety Improvement Act?

Ms. NORTHUP. Well, let me just said if I had been there, I wasn’t,
but I can imagine that I would have voted for the law. I certainly
would expect I would have. When I was being confirmed by the
Senate, I read the law. It seemed like such a good law. I was sup-
portive. So many of the Senators at the confirmation hearing said
we want you to use all the flexibility we gave you to rationalize
this law; we believe that bicycles and ATVs and scooters—I mean,
it goes way beyond those two—carving them out may be some peo-
ple happy, but like you say, trucks kids play with, the axles in
those trucks, if they bend, what good are they, but the problem is,
when you try to—when we have tried to find flexibility, there just
hasn’t been three out of five votes for that. So it is going to take
a change in the law. The discouraging part is that even the com-
missioners can’t seem to agree how sweeping a change they would
support but we desperately need——

Mr. TERRY. Well, do you have flexibility on, for example, third-
party testing? I think there was an incident when this bill was
being developed by a toy manufacturer that manufactured in China
that perhaps there was accusations that their data in-house was
not correct, so if you are a large international company, mandating
third-party testing when you found out your in-house testing was
inaccurate, but do it on a 10-person company in Omaha, Nebraska,
on tee shirts where on every size and every color doesn’t make
sense to me. Do you have the flexibility to

Ms. NORTHUP. No, we don’t have that flexibility.

Mr. TERRY. Is that an area that we should look at?

Ms. NORTHUP. It is an area. In fact, today there are vast new
ways to enforce the law. We track things coming in from overseas,
tools that we didn’t have in 2008. And I would give the commission
the ability, the flexibility to require third-party testing where they
think there is risk and they think it will be effective to enforce it.
It is one of the proposals I have made. It would make a huge dif-
ference in the cost of this because as you say, every small business
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is telling us when they have to third-party test every single compo-
nent individually for lead, when they have to then do random——

Mr. TERRY. Or phthalates.

Ms. NORTHUP [continuing]. When they have to do phthalates,
when they have to do it to the toy standard, it is extremely expen-
sive.

Mr. TERRY. Well, and one quick point on that. Do you guys try
and obtain data, for example, when the third-party testers are tell-
ing a small company that prints motorcycles on tee shirts that ask-
ing that they test the cumulative effects of 10 tee shirts of the
same color and size, do you ask, produce one piece of evidence that
a child has eaten ten tee shirts?

Ms. NORTHUP. The problem here is that if there is, say, a dot of
blue paint on that, they need enough blue paint to test to have a
quantity of blue paint. I will tell you, I have pushed for a compo-
nent part testing allowing somebody to—and I think we are going
to pass this, and this is the flexibility that I think would be—is
probably the most flexible regulation we have where you can take
your blue paint and test it and then you can put it on every tee
shirt and you don’t have to tear up the tee shirt.

But when you talk about bikes, for example, that have 141 parts
to them and every part, every time you change the shipment of
spokes, the shipment of pedals, you have to have a new test for
that, then you have to change the label so it reflects the component
test that was used, it is very complicated.

Mr. STEARNS. The gentleman’s time has expired, and Ms.
Schakowsky, the gentlelady, is recognized for 5 minutes.

Ms. SCHAKOWSKY. Thank you.

You know, I think we all here agree that it is important for regu-
latory agencies to be efficient and mindful of the impact of regula-
tions on businesses, and I think we all agree. I helped negotiate
this bill. I am very proud of the legislation. But Henry Waxman in-
troduced legislation that would deal with some of the unintended
consequences. I think maybe we as a committee ought to take an-
other look at that legislation, and I know that the commission
would be willing, as I understand it. Is that not true, Mr. Adler,
on behalf of Mr. Tenenbaum and Ms. Northup? I think we ought
to look at that.

But let me just say, to go back to risk-based assessment, that is
what we had before, and I think that what we have found is that
why we regulate and that is because time and time again industry
has shown that they aren’t going to police themselves, and that we
need to do it, and one of the issues is the industry standard for
cribs, and we had a press conference with the attorney general in
Illinois on June 28th when the crib standard went into effect, and
I congratulate all of you on that, although I have to say, I was dis-
appointed to see the press release that went out that, you know,
we didn’t give people enough time when of course you had said ear-
lier that you wished it had gone into effect the next day so that
parents could be sure when we put our kids to bed alone or grand-
children that they are going to be safe.

So let me ask you, Mr. Adler, do you consider the crib standard
to be an example of a victory for the Consumer Product Safety Im-
provement Act?
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Mr. ADLER. I think it is one of the finest things that has been
done under the Consumer Product Safety Improvement Act. It is
taking children who are our most vulnerable involuntary risk tak-
ers who are put in cribs that have to be the safest place in the
home because they are there for long periods of time with no super-
vision, and it is saying that we have the most stringent safety
standard in the world. I think it is really a magnificent achieve-
ment and I commend the Congress for directing us to

Ms. SCHAKOWSKY. And in fact, in the regulation, you did give
somg places that might have cribs some time to comply. Is that not
true?

Mr. ADLER. We did, and I am delighted to respond to the issue
that Commissioner Northup and I disagree on with respect to the
independent retailers. I think that we had a group that said we
need more time but we had another group that said please, please,
please do not give more time, we have compliant cribs and we are
prepared to sell them right now.

Ms. SCHAKOWSKY. I ant to mention on the database, I have an
op-ed from a gentleman in New Jersey whose daughter was injured
by a crib in 2007. He called the manufacturer and asked if they
had any other complaints about the crib and was told no, there
weren’t any, but actually found out that there were 84 reports to
similar problems. Fortunately, his daughter was not hurt very bad.

So Mr. Adler, the public information database was created by the
CPSIA Dbecause previously, manufacturers would not, and the
CPSC could not share lifesaving information with consumers. Is
that correct?

Mr. ADLER. That is correct. I think the database is one of the fin-
est pieces of the Consumer Product Safety Improvement Act.

Ms. SCHAKOWSKY. So do you think that it actually is serving the
function of making consumers more aware?

Mr. ADLER. It i1s, and I might just quickly point out that it is
modeled after a similar database at the National Highway Traffic
Safety Administration. Ours actually has more due-process rights
for manufacturers than they do at NHTSA, and I think it is a very
balanced piece that provides the proper attention to disclosure to
protect consumers with the rights of manufacturers to make sure
that the information is correct.

Ms. SCHAKOWSKY. Do you think that Congress should force the
Consumer Product Safety Commission to do a full cost-benefit anal-
ysis every time it takes steps to protect children from harmful
products no matter how dangerous those products are?

Mr. ADLER. I actually think Congress got it right. Congress didn’t
say regulate with no attention to the economic impact. Congress
said that when we regulate with respect to children, that we need
to follow the dictates of the Regulatory Flexibility Act, and one of
the things I like about that is, it is focused on vulnerable small
business. That is the group that we are supposed to make specific
economic findings with respect to when we are trying to protect our
most vulnerable consumers.

Ms. SCHAKOWSKY. I think I will yield back the 2 seconds I have.
Thank you, Mr. Chairman.

Mr. STEARNS. I thank the gentlelady. The gentleman from Texas,
Dr. Burgess, is recognized for 5 minutes.
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Mr. BURGESS. Thank you, Mr. Chairman, and Commissioner
Northup, it is good to see you here.

Ms. NorTHUP. Thank you.

Mr. BURGESS. It is amazing you got confirmed by the Senate, so
congratulations on that. What an accomplishment.

And I apologize for being late. We had a Health Subcommittee
hearing going on simultaneously. Can you give us an idea of the
scope of the effect on the retail industry on this crib ban that has
now gone into effect? I mean, I realize that the other commissioner
said a cost-benefit analysis is not necessary but still, there has got
to have been an impact.

Ms. NORTHUP. Let me just say, first of all, the regulatory flex
analysis that we do is only—it is like checking a box. Sometimes
it is a paragraph, sometimes it is a page. It says that small busi-
nesses are going to be affected, we are going to put some out of
business, but we go right ahead and regulate. There is nothing,
there is no requirement that it be cost-effective.

What happened with the crib standard was, is that we issued it
and we considered at the request of manufacturers how long it
would take for them to get the new qualifying cribs tested, third-
party tested, and into the market. Six months was decided. We
didn’t really think about retailers. There was one sentence in our
rule that said we think 3 to 6 months is enough for retailers too.
Unfortunately, it took longer to get them developed, it took longer
to get them tested, and by the time they got them to the retail
stores, the retail stores, some of the orders they had placed last No-
vember arrived a week before the new standard took effect. They
were not third-party tested, and so they were junk to them. How
many? Well, we know that one group of retailers that did a survey
had 17,000 of them. We know that we called five, not our biggest
stores but five major retailers; they had 100,000 as of the 1st of
June. That comes to about $32 million worth of materials that will
have to be thrown away if they are not—and these are not drop-
side cribs. These are not even cribs that are almost identical to the
standard. They haven’t been third-party tested or certified. But the
new crib standard that went in in 2009 was the basis of our crib
standard. And let me just say, if these are unsafe, then why we
would have allowed daycare centers, the motel-hotel industry,
leasers 2 years before they had to place them? It is because we did
not believe they were unsafe.

Mr. BURGESS. That is a valid question.

In the winter of 2008, it was kind of a bleak time up here on the
Hill, and with no thought to my personal safety, I took a trip to
the CPSC and looked at the testing facility. It is remarkable in
that it is very Spartan. There are certainly no

Ms. NORTHUP. We have a new one now.

Mr. BURGESS. Oh, you do have a new one?

Ms. NorTHUP. Yes. We just moved 3 weeks ago.

Mr. BURGESS. This was an old missile base, as I recall, when I
went out there, and I was struck that the folks there were working
diligently and they were quite inventive and innovative, and I actu-
ally took a great deal of confidence away from that, but at the
same time, I will never forget sitting in that press conference that
the people on the youth motorcycle thing put together a couple of
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years ago, a beautiful little blond-haired boy about 10 years old in
full motocross regalia standing at the microphone and said Mr.
Congressman, if you will let me ride my bike, I promise I won’t eat
the battery when I am finished. And you know, that is the level
of absurdity to which we have sunk.

Ms. NORTHUP. This testimony today has been fascinating, hear-
ing the agency talking about the DNA, the DNA of the CPSC is
really fabulous, but that has all changed because of the Consumer
Product Safety Improvement Act and the rulemaking that we have
done in compliance with levels and requirements that are unre-
lated to risk. For years this agency was risk-based, it worked with
the Voluntary Standards Committee, which is very important be-
cause products emerge, they evolve, and these voluntary standards
keep up with these evolutions. Any time we didn’t think they were
strong enough, we had the right to intervene, and we did, as my
colleague pointed out.

Mr. BURGESS. Let me just briefly, I do need to ask our friend
from the Federal Trade Commission a question on the—familiar
with the ACO—if you read the Federal Register, you may be aware
that there was a health care law signed last year that has caused
some of us some grief, and when this new accountable care organi-
zation reg came through, did you guys participate in the writing of
that regulation?

Mr. LEiBowiITZ. Well, we participated. It is principally from CMS,
as you know, and we participated——

Mr. BURGESS. Well, what I know is, when we had the briefing,
they had one guy from CMS and two guys from the Federal Trade
Commission.

Mr. LEIBOWITZ. One from the Federal Trade Commission and one
from the Department of Justice because we wrote it with the De-
partment of Justice, or maybe two from the Federal Trade Commis-
sion and one from the Department of Justice. So we did the anti-
trust component, and their draft guys were taking comments, we
did a workshop. And can I just say one other thing? And I will turn
it back over to you.

We believe that competition is critically important to health care,
not regulation, and so what we are trying to do with the ACO im-
plementation—you know, ACOs are a brave new world and very
uncertain, but what we are trying to do is make sure that competi-
tion principles remain.

Mr. BURGESS. Look, you give the antitrust exemption to Major
League Baseball, the National Football League, but here is the
deal. The 21st century health care model, and this was started in
the previous Administration with Secretary Leavitt, has been con-
tinued with Don Berwick at CMS, and now we have got an ACO
rule that doesn’t work in actuality. The rule is—you put something
that was working in practice and rendered in invaluable in theory,
and that is the problem that I see with what you have done.

Mr. LEiBOowITZ. Well, look, we have certainly—one of the reasons
we put out draft guidance—and again, we have a small component
of it. It is only the competition portion. One of the reasons why we
put out draft guidance and why we are meeting feverishly with all
stakeholders is, we want to make sure that, you know, to the ex-
tent that there is an uptake on ACOs, the notion, you pick up
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vertical efficiencies by putting together, as you know, different doc-
tor practices, lab testing facilities and a hospital, is not a bad one.
We want to make sure that you don’t have one dominant provider
so that it soaks up all the efficiencies, and we also

Mr. BURGESS. What about the Karen Ferguson? I mean, you give
a dominant provider status to insurance companies.

Mr. STEARNS. The gentleman’s time has expired.

Mr. LEiBowITZ. We will just point out, we cannot review the in-
surance industry. We are exempted from that. But yes, I hear what
you are saying. I don’t think we are in disagreement. We are going
to try and make it work better.

Mr. STEARNS. The gentlelady, Ms. Christensen, is recognized for
5 minutes.

Mr. CHRISTENSEN Thank you, Mr. Chairman, and I want to also
add my thanks to all of the commissioners for being here, and as
I listen to the testimony, it seems that all of the independent agen-
cies that you represent have been undergoing some regulatory re-
form and even though you are not under the Executive order, that
you have really gone beyond what you had been doing to keep in
spirit with the Executive order, and I commend you for that.

I sat on the Small Business Committee for about 10 years, and
each of you is governed by the Regulatory Flexibility Act, and so
you are required to look at how the impact of your regulations on
small business reviewed. I was going to ask Commissioner
Northup, my classmate——

Ms. NORTHUP. Yes.

Mr. CHRISTENSEN [continuing]. About the effectiveness, but you
have already kind of said that it is not effective. Is it the experi-
ence of the other commissioners that the Regulatory Flexibility Act
does not do enough to protect small businesses?

Mr. ADLER. I don’t agree with my colleague about that. I think
that especially with respect to the impact of the Regulatory Flexi-
bility Act on our agency, I think it has been a very good provision.
I was just reviewing section 604 of the Regulatory Flexibility Act,
and to me, it is a smaller but focused cost-benefit analysis and it
is something I think the commission has done very conscientiously.

Mr. CHRISTENSEN Did I misinterpret what you said?

Ms. NorTHUP. No. It is often just a paragraph in a long rule, and
even if we find that it will impact small businesses, it is not even—
it doesn’t require us to decide it is still worth going forward to
make any changes to our rules. It has no impact on the rules that
I—one or two maybe but very few that I can remember ever.

l\gr. CHRISTENSEN Does anyone else have that experience that
RF

Mr. McDoweLL. I find it to be toothless, and if you look at it
from an appellate perspective, the appellate courts agree, there is
really nothing the courts can do to make agencies change their
rules based on the RFA.

Mr. CHRISTENSEN That would be very disappointing, but it seems
as though most agencies have had—most of the commissions have
had good experience with the act.

Mr. KovAacic. I think, Madam, that it has some limited effect in
focusing our attention on things that are important but I think
there are a number of other things we have done that have tended
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to be more significant and have come from within, and we would
be glad to share those with you at your pleasure.

Mr. CHRISTENSEN Thank you. And what I have been hearing is
that most of the commissions have gone beyond what really has
been required, and I appreciate that.

Commissioner McDowell, on June 20th, you wrote a letter to
Chairman Genachowski offering several recommendations on how
the FCC should be reformed. You suggested reforming it to be more
transparent, efficient, accountable and fiscally responsible, and
from prior testimony to date, we have learned that Chairman
Genachowski has proactively implemented some of those changes
to facilitate your suggested reforms. Through these reforms, the
FCC has improved external communications by creating a more
user-friendly Web site which includes providing live streams of all
public workshops and meetings. Do you think this new Web site
has enhanced public participation