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FEDERAL CONSENT DECREE FAIRNESS ACT,
AND THE SUNSHINE FOR REGULATORY DE-
CREES AND SETTLEMENTS ACT OF 2012

FRIDAY, FEBRUARY 3, 2012

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS,
COMMERCIAL AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 9:32 a.m., in room
2141, Rayburn House Office Building, the Honorable Howard Coble
(Chairman of the Subcommittee) presiding.

Present: Representatives Coble, Gowdy, Ross, Quayle, Cohen,
Conyers, Johnson, and Watt.

Staff Present: (Majority) Daniel Flores, Subcommittee Chief
Counsel; Johnny Mautz, Counsel; Rachel Dresen, Professional Staff
Member; Omar Raschid, Professional Staff Member; Ashley Lewis,
Clerk; and (Minority) James Park, Subcommittee Chief Counsel.

Mr. COBLE. The Subcommittee will come to order.

Today’s hearing will highlight two important pieces of legislation
dealing with consent decrees. Oftentimes when the Federal Govern-
ment is sued by special interests for failure to fulfill its regulatory
obligations, the Government will enter a consent decree in lieu of
litigating. In these cases, the plaintiffs are reimbursed for their at-
torneys’ fees, and the agencies are bound to the terms of the judi-
cially approved decree.

Unfortunately, consent decree cases have become so common-
place that they are referred to as “sue and settle” litigation, and
they have created a new path of regulatory influence whereby spe-
cial interests use lawsuits and the courts to force the Federal Gov-
ernment to implement its priorities in the form of regulations.

Although consent decrees are efficient, they are not a wise meth-
od for issuing regulations. There is no public comment, and there
is minimal disclosure, and they carry the force of law, which is dif-
ficult to overcome or challenge.

The first of the two bills being considered today is H.R. 3041, the
“Federal Consent Decree Fairness Act.” This legislation is intended
to enhance the ability of State and local governments to show that
consent decrees should be changed or even terminated, including
when voters elect a new State or local administration.

[The bill, H.R. 3041, follows:]

o))
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S99 HLR. 3041
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To amend chapter 111 of title 28, United States Code, to limit the duration
of Federal consent deerees to which State and local governments are
a party, and for other purposes.

IN TIHHE TTOUSE OF REPRESENTATIVES

SEPTEMBER 23, 2011
Mr. Coorer (for himself, Mr. Davis of Kentucky, Mr. Pavw, and My, Symirh
of Texas) introduced the following bill; which was referred to the Com-

mittee on the Judiciary

A BILL

To amend chapter 111 of title 28, United States Code,
to limit the duration of Federal consent decrees to which
State and local governments are a party, and for other
PUTPOSes.

1 Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

EE VS N ]

This Aet may be cited as the “Federal Consent De-

cree Fairness Act”.
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SEC. 2. FINDINGS.

Congress finds that the United States Supreme

Court, in its unanimous decision in Frew v. Hawkins, 540

3. 431 (2004), found the following:

(1) Consent, deerees may “lead to federal court
oversight of state programs for long periods of time
even absent an ongoing violation of federal law,”.
540 U.S. 431, 441.

(2) “If not limited to reasonable and necessary
implementations of federal law, remedies outlined in
consent decrees mvolving state officeholders may im-
properly deprive future officials of their designated
legislative and  executive powers.”. 540 U.S. 431,
447.

(3) “The federal court must exercise its equi-
table powers to ensure that when the objects of the
decree have been attained, responsibility for dis-
charging the State’s obligations is returned promptly
to the State and its officials.”. 540 U.S. 431, 442.

(4) “As public servants, the officials of the
State must be presumed to have a high degree of
competence in deciding how best to discharge their
govermmental yesponsibilities.”. 540 U.S. 431, 442.

(5) “A State, in the ordinary conrse, depends
upon suceessor officials, both appointed and elected,

to bring new insights and solutions to problems of

sHR 3041 IH
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allocating revenues and resources. The basic obliga-

tions of federal law may remain the same, but the

precise manner of their discharge may not.”. 540

15, 431, 442,

SEC. 3. LIMITATION ON CONSENT DECREES.

(a) In GeENERAL—Chapter 111 of title 28, United
States Code, is amended by adding at the end the fol-
lowing:

“§1660. Consent decrees
“(a) DEFINITION.—In this seetion, the term ‘consent

decree’

“(1) means any order imposing injunctive or
other prospective relief against a State or local gov-
crnment, or a State or local official against whom
suit is brought, that is entered by a court of the
United States and is based in whole or part upon
the consent or acquiescence of the parties; and

“(2) does not include

“(A) any private settlement agreement;

“(B) any order arising from an action filed
against a government official that is unrelated
to his or her official duties;

“(C) any order entered by a court of the
United States to implement a plan to end seg-

regation of students or faculty on the basis of

«HR 3041 IH
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race, color, or national origin in elementary
schools, secondary schools, or institutions of
higher edueation; and

“(D) any order entered in any action in
which one State is an adverse party to another
State.

“(b) LIMITATION ON DURATION —

“(1) IN GENERAL.—A State or local govern-

ment, or a State or local official who 1s a party to
a consent decree (or the successor to that individual)
may file a motion under this section with the court
that entered the consent decree to modify or termi-
nate the consent decree upon the earliest of—

“(A) 4 vears after the eonsent deeree is
originally entered by a court of the United
States, regardless of whether the consent decree
has been modified or reentered during that pe-
riod;

“(B) 1 the case of a ewvil action in which
a State or an elected State official is a party,
the date of expiration of the term of office of
the highest elected State official who is a party
to the consent decree;

“(C) m the case of a civil action in which

a local government or clected local government

sHR 3041 IH
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official 1s a party, the date of expiration of the
term of office of the highest elected local gov-
ernment official who is a party to the consent
decree;

(D) in the case of a civil action in which
the consent to the consent decree was anthor-
ized by an appointed State or local official, the
date of expiration of the term of office of the
elected official who appointed that State or
local official, or the highest elected official in
that State or local government; or

“(10) the date otherwise provided by law.
“(2) BURDEN 0" PROOE —

“(A) IN GENERALL—With respeet to any
motion filed under paragraph (1), the burden of
proof shall be on the party who originally filed
the civil action to demonstrate that the demal
of the motion to modify or terminate the eon-
sent deeree or any part of the consent decree is
necessary to prevent the violation of a requre-
ment of Federal law that—

“(1) was actionable by such party; and
‘(1) was addressed in the consent de-

cree.

«HR 3041 IH
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“(B) FAILURE TO MEET BURDEN OF
PrROOK.—If a party fails to meet the burden of
proot deseribed in subparagraph (A), the court
shall terminate the consent decree.

CC)Y SATISFACTION  OF  BURDEN  OF
PROOF.~—If a party meets the burden of proof
deserthed in subparagraph (A), the court shall
ensure that any remaining provisions of the
consent decrec represent the least vestrictive
means by which to prevent such a violation.

“(3) RULING ON MOTION.—

“A) IN GENERAL.—The court shall rule

expeditiously on a motion filed under this sub-
section.

“(B) SCHEDULING  ORDER.—Not later
than 30 days after the filing of a motion under
this subsection, the court shall enter a sched-
uling order that—

“(i) hmits the time of the parties to—
“(I) file motions; and
“(TT) eomplete any required dis-
covery; and
“(i1) sets the date or dates of any

hearings determined necessary.

eHR 3041 IH
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() STAY OF INJUNCTIVE OR PROSPEC-
TIVE RELIEK,—In addition to any other orders
authorized by law, the court may stay the in-
junctive or prospective relief set forth in the
consent deeree in an action under this sub-
section if a party opposing the motion to modify
or terminate the consent deerce secks any eon-
tinuance or delay that prevents the court from
entering a final ruling on the motion within 180
days after the date on which the motion is filed.

“(¢) OTHER FEDERAL COURT REMEDIES.—The pro-
visions of this section shall not be interpreted to prohibit
a Federal court from entering a new order for injunctive
or prospeetive relief to the extent that it is otherwise an-
thorized by Federal law.

“(dy AvamanrLie STaTE COURT REMEDIES.—The
provisions of this section shall not prohibit the parties to
a consent deerce from secking appropriate relief under
State law.”.

(b) CoNFORMING AMENDMENT.—The table of sec-
tions for chapter 111 of title 28, United States Code, is

amended by adding at the end the following:

“1660. Clonsent. deerees.”.
SEC. 4. GENERAL PRINCIPLES.

(a) No Errecr onx OrHER Laws RELATING TO
MODWFYING OR VACATING CONSENT DECREES.—Nothing

<HR 3041 IH
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in the amendments made by section 3 shall be construed
to preempt or modify any other provision of law providing
for the modification or vacating of a consent decree.

(b) FURTHER PROCEEDINGS NOT REQUIRED.—
Nothing in the amendments made by section 3 shall be
construed to affect or require further judieial proceedings
relating to prior adjudications of Hability or class ccrtifi-
cations.

SEC. 5. DEFINITION.

In this Act, the term “consent decree” has the mean-
ing given that term in section 1660(a) of title 28, United
States Code, as added by section 3 of this Act.

SEC. 6. EFFECTIVE DATE.

This Act and the amendments made by this Act shall
take effect on the date of the enactment of this Act and
apply to any consent decree regardless of—

(1) the date on which the order of the consent
decree is entered; or

(2) whether any relief has been obtained under
the consent decree before such date of enactment.

O

oHR 3041 IH
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Mr. COBLE. The other bill scheduled for our review today is H.R.
3862, the “Sunshine for Regulatory Decrees and Settlements Act of
2012.” This legislation would infuse much-needed transparency and
disclosure into sue and settle litigation by adding several require-
ments that will provide notice to stakeholders and will ensure that
these decrees are adequately approved.

[The bill, H.R. 3862, follows:]
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29 H, R, 3862

To impose certain limitations on consent decrees and settlement agreements
by agencies that require the agencies to take regulatory action in aeccord-
ance with the terms thereof, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

KFEBRUARY 1, 2012
Mr. QrayLg (for himself, Mr. CoBLE, and Mr. Ross of Florida) introduced
the following bill; which was referred to the Committee on the Judiciary

A BILL

To impose certain limitations on consent decrees and settle-
ment agreements by agencies that require the agencies
to take regulatory action in accordance with the terms
thereof, and for other purposes.

1 Be il enacled by the Senale and House of Represenla-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Sunshine for Regu-
5 latory Decrees and Settlements Act of 20127,

6 SEC. 2. CONSENT DECREE AND SETTLEMENT REFORM.

7 (a) APPLICATION.—The provisions of this section

8 apply in the case of —
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(1) a consent decree or settlement agreement in
an action to compel agency action alleged to be un-
lawfully withheld or unreasonably delayed that per-
tains to a regulatory action that affects the rights of
privatce partics other than the plaintiff or the rights
of State or local governments—
(A) brought under chapter 7 of title 5,
United States Code; or
(B) brought under any other statute au-
thorizing such an action; and
(2) any other consent decree or settlement
agreement that requires agency action that pertains
to a regulatory action that affects the rights of pri-
vate parties other than the plaintiff or the rights of
State or local govermnents.

(b) IN GENERAL.—In the case of an action to be re-

solved by a consent decree or a settlement agreement de-

seribed in paragraph (1), the following shall apply:

(1) The complaint in the action, the consent de-
cree or settlement agreement, and any award of at-
torneys’ fees or costs shall be published, including
cleetronteally, in a readily accessible manner.

(2) Until the conclusion of an opportunity for
affected parties to intervene in the action, a party

may not file with the court a motion for a consent

<HR 2862 IH
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decree or to dismiss the case pursuant to a settle-
ment agreement.

(3) In considering a motion to intervene by any
party that would be affected by the agency action in
dispute, the court shall presume, subject to rebuttal,
that the interests of that party would not be rep-
resented adequately by the current parties to the ac-
tion.

(4) If the court grants a motion to intervene in
the action, the court shall refer the action to its me-
diation program or a magistrate judge to facilitate
settlement discussions, which shall include the plain-
tiff, the defendant ageney, and the intervenors.

(5) The defendant ageney shall publish any pro-
posed consent decree or settlement agreement for
public comment before filing it with the court, allow-
ing comment on any issue related to the matters al-
leged in the complaint or addressed or affected by
the consent decree or settlement agreement.

(6) The defendant agency shall—

(A) respond to public comments received
under paragraph (5); and

(B) when moving that the court enter the
consent decree or for dismissal pursuant to the

scttlement agreement—

<HR 3862 IH
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4
(1) submit to the court a summary of
the public comments and ageney responscs;
(1) certify the administrative record
of the notice and comment proceeding to
the court; and
(i11) make that record fully accessible
to the court.

(7) The court shall include in the judicial
record the administrative record certified by the
agency under paragraph (6).

(8) TIf the consent decree or settlement agree-
ment requires an agency action by a date certain,
the agency shall, when moving for entry of the con-
sent decree or dismissal based on the settlement
agreement—

(A) mmform the court of any uncompleted
mandatory duties to take regulatory action that
the decree or agreement does not address;

(B) how the decree or agreement, if ap-
proved, would affect the discharge of those du-
ties; and

(C) why the deeree’s or agreement’s cffects
on the order in which the agency discharges its

mandatory duties is in the public interest.

<HR 3862 IH
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(9) The court shall presume, subject to rebut-
tal, that it 1s proper to allow amicus participation by
any party who filed public comments on the consent
decree or settlement agreement during the court’s
consideration of a motion to enter the decree or dis-
miss the case on the basis of the agreement.

(10) The court shall ensure that the proposed
consent, decree or settlement agreement allow suffi-
cient time and procedure for the agency to comply
with chapter 5 of title 5, United States Code, and
other applicable statutes that govern rule making
and, unless contrary to the public interest, the provi-
sions of any executive orders that govern rule mak-
ng.

(11) The defendant agency may, at its discre-
tion, hold a public hearing on whether to enter into
the consent decree or settlement agreement. If such
a hearing is held, then, in accordance with para-
graph (6), a summary of the proceedings and certifi-
cation of the hearing record shall be provided to the
court, access to the hearing record shall be given to
the court, and the full hearing record shall be in-
cluded in the judicial record.

(12) The Attorney General, in cases litigated by

the Department of Justice, or the head of the de-

<HR 3862 IH
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fendant Federal agency, in cases litigated independ-

ently by that agency, shall certify to the court his

or her approval of any proposed consent decree or

settlement agreement that contains any of the fol-

lowing terms—

(A) in the case of a consent decree, terms

that—

<HR 3862 IH

(1) convert into mandatory duties the
otherwise discretionary authorities of an
agency to propose, promulgate, revise or
amend regulations;

(i) commit the agency to expend
funds that Congress has not appropriated
and that have not been hudgeted for the
actlon n question, or commit an agency to
seek a particular appropriation or budget
authorzation;

(1) divest the agency of discretion
committed to it by Congress or the Con-
stitution, whether such diseretionary power
was granted to respond to changing eir-
cumstances, to make policy or managerial
choices, or to protect the rights of third

parties; or
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(iv) otherwise afford relief that the
court could not enter on its own authority
upon a final judgment in the litigation; or

(B) m the case of a settlement agreement,

terms that—

<HR 3862 IH

(1) interfere with the agency’s author-
ity to revise, amend, or issue rules through
the procedures set forth in chapter 5 of
title 5, United States Code, or any other
statute or executive order prescribing rule
making procedures for rule makings that
are the subject of the settlement agree-
ment;

(i1) commit the agency to expend
funds that Congress has not appropriated
and that have not been budgeted for the
action n question; or

(i11) provide a remedy for the agency’s
failure to comply with the terms of the set-
tlement agreement other than the revival
of the action resolved by the settlement
agreement, if the agreement commits the
agency to exercise its diseretion in a par-
ticular way and such diseretionary power

was committed to the agencey by Congress
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or the Constitution to respond to changing
cirecumstances, to make policy or manage-
rial choices, or to protect the rights of
third parties.

(¢) ANNUAL REPORTS.

Each agency shall submit an
annual report to Congress on the number, identity, and
content of complaints, consent decrees and settlement
agreements described in paragraph (1) for that year, and
any awards of attorneys fees or costs in actions resolved
by such decrees or agreements.
SEC. 3. MOTIONS TO MODIFY CONSENT DECREES.

When a defendant agency moves the court to modify
a previously entered consent decree described under sec-
tion 2 and the basis of the motion 1s that the terms of
the decree are no longer fully in the public interest due
to the agency’s obligations to fulfill other duties or due
to changed facts and cireumstances, the court shall review
the motion and the consent decree de novo.
SEC. 4. EFFECTIVE DATE.

The provisions of this Act apply to any covered con-
sent decree or settlement agreement proposed to a court

after the date of cnactment of this Act.

<ﬂl
L
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Mr. CoBLE. Under the Administrative Procedure Act, stake-
holders are protected by a set of rules that enable public notice of
comment for proposed regulations. Another measure created by
consent decrees is that there is typically no notice or public com-
ment before a decree is approved, which is particularly dis-
concerting when the terms of the decree are pre-negotiated between
the special interest groups and the Government.

When this occurs, the special interest is the only stakeholder
with an opportunity to comment on the decree or know what is
being negotiated. In addition, the special interest is also being re-
imbursed for its attorneys’ fees by the Federal Government. I am
not opposed to consent decrees, per se, but they should not replace
or supplant our regulatory process.

These decrees cannot account for social changes or technological
innovation, and their covert nature undermines the fundamental
principles of our notice and comment rulemaking system.

I look forward to hearing from our witnesses today on these im-
portant and timely bills and reserve the balance of my time.

On the panel is the distinguished gentleman from South Caro-
lina, Mr. Gowdy; the distinguished gentleman from Arizona, Mr.
Quayle; and to my left, the distinguished gentleman from Michi-
gan, Mr. Conyers. Did you want to be heard on opening statement?

Mr. CONYERS. Yes, Mr. Chairman

Mr. CoBLE. And John, if you would suspend for a minute?

I am told there is going to be votes on or about 10:30 a.m. So
we will try to move it along as quickly as we can rather than hold
you all up as well.

The gentleman from Michigan?

Mr. CoNYERS. Thank you, Chairman Coble.

And I am pleased to be here this morning. To notice that we are
taking up not one bill, but two bills, and I assume there is some
relationship between the two that I would like to hear about as the
hearing goes on. Because the second bill was only introduced on
Wednesday of this week in the evening, which I think would hardly
give the Members or the witnesses an opportunity to make some
evaluation of it.

So I am trying to understand what makes legislating on Federal
consent decrees an important measure, and then we add to it a bill
called the Sunshine for Regulatory Decrees and Settlements Act.
These bills, I think, may undermine a key tool in guaranteeing the
rights and protections that we have enacted for a long while, and
in some ways, they may be very harmful to civil rights consider-
ations and environmental law considerations because the consent
decree, of course, is a voluntary settlement between the plaintiffs
and defendants entered by a court and enforceable by judicial or-
ders of the court.

They are used frequently, and I haven’t heard any particular ob-
jection to them or abuse that requires our examination of Federal
legislation modifying the rules that surround them right now.

So I would like to point out that the major bill, 3041, could have
the effect of virtually eliminating consent decrees against State and
local governments by imposing unworkable time limits on them.
This could present a very—this would worsen the utilization of con-
sent decrees, not improve it.
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And so, it seems to me that there may be a motive to prevent
Federal regulatory actions from being implemented in 3862. It
would needlessly slow down the process by which consent decrees
are entered.

So I think Rule 60 requires a court to revisit its decrees when
changed circumstances merit modifying or even terminating such a
decree. The Supreme Court has spoken on this in Frew v. Hawkins,
that Federal courts must be deferential to State and local govern-
ment prerogatives when considering whether a consent decree
should be modified.

And so, I think Attorney General Edwin Meese some three dec-
ades ago, and I haven’t praised his services recently, but I think
he did set forth the guidelines to determine whether or not to enter
in consent decrees and settlements.

So I thank you for the opportunity to view these ideas and hope
that any members of the panel that would like to comment to them
as we proceed would please do so.

Thank you, Chairman Coble.

Mr. CoBLE. I thank the gentleman.

And I will say, Mr. Conyers, that drafts of the bill were made
available I think on Sunday to the minority and also I think to the
witnesses as well. Is that right, Daniel?

We have been joined by Mr. Johnson. He is the distinguished
gentleman from Georgia.

And we will proceed as planned. I will introduce our panel of out-
standing witnesses initially. Mr. Roger Martella is a partner of the
environmental practice group of Sidley Austin LLP. He recently re-
joined Sidley Austin LLP after serving as the general counsel of the
United States Environmental Protection Agency, concluding 10
years of litigating and handling complex environmental and nat-
ural resources matters at the Department of Justice and EPA.

Mr. Martella’s practice focuses on three primary areas. First, he
advises companies on developing strategic approaches to achieve
their goals in light of rapidly developing demands to address cli-
mate change, promote sustainability, and utilize clean energy. Sec-
ond, Mr. Martella handles a broad range of environmental and nat-
ural resources litigation and mediation. And finally, Mr. Martella
advises multinational companies on compliance with environmental
laws in the United States, China, the European Union, and other
nations.

Mr. Martella is a graduate of the Cornell University and the
Vanderbilt University School of Law.

Mr. Schoenbrod teaches environmental law at New York Law
School and is the visiting scholar at the American Enterprise Insti-
tute. He has served as a senior staff attorney for the Natural Re-
sources Defense Council, where he was instrumental in efforts to
remove lead from gasoline. He is a pioneer in the field of environ-
mental law and is currently examining how Congress could restruc-
ture environmental statutes so that their objectives can be
achieved more effectively and efficiently.

Professor Schoenbrod studies all major environmental areas. He
also studies litigation in which court decrees dictate the manage-
ment of governmental institutions such as prisons, schools, and fos-
ter care agencies. After receiving a bachelor’s degree from Yale,
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Professor Schoenbrod was a Marshall Scholar at the Oxford Uni-
versity and later received an LLB also from Yale.

Mr. Andrew Grossman is a visiting legal fellow in the Heritage
Foundation’s Center for Legal and Judicial Studies, where he re-
searches and writes about law and finance, bankruptcy, national
security law, and the constitutional issues of separation of powers.

Outside Heritage, Mr. Grossman is a litigator in the Washington
office of the global law firm Baker and Hostetler. He also rep-
resents States in challenges to the constitutionality of Federal stat-
utes and the legality of Federal environmental regulations.

He also is active in commercial litigation and received a bach-
elor’s degree in economics and anthropology from Dartmouth Col-
lege, a master’s degree in government from the University of Penn-
sylvania, and a J.D. from the George Mason University School of
Law.

Finally, Mr. John Cruden is the fourth president of the Environ-
mental law Institute (ELI). Mr. Cruden joined ELI after serving at
the U.S. Department of Justice, where he served as Deputy Assist-
ant Attorney General, Environmental and Natural Resources Divi-
sion, a position he has held since 1995.

At the Department of Justice, Mr. Cruden supervised Federal
civil environmental litigation involving agencies of the United
States and oversaw the Environment Section and Environmental
Defense Section. He has personally litigated and led in settlement
negotiations in numerous environmental cases, many with reported
decisions. He also has led the Department of Justice delegations to
international environmental conferences.

Mr. Cruden is a graduate of the United States Military Academy,
University of Santa Clara, and the University of Virginia.

We are blessed with an outstanding panel, and good to have you
all with us. Gentlemen, we try to comply with the 5-minute rule.
There is a timer on your panel there that will go from green to yel-
low to red. When the yellow—amber light appears, that is your
warning that you have a minute to go, and the ice on which you
are skating is becoming thinner and thinner.

But you won’t be punished if you violate it, but if you could wrap
up within 5 minutes, we will be appreciative to you.

Mr. Martella, why don’t you start us off?

If you will suspend, Mr. Martella, we have also been joined by
the distinguished gentleman from North Carolina, my colleague
Mr. Mel Watt, and Mr. Ross from Florida has joined us as well.

Mr. Martella, you are recognized for 5 minutes.

Mr. Martella, pull that mic a little closer or else it may not be
activated. I don’t think your mike is activated.

TESTIMONY OF ROGER R. MARTELLA, JR., SIDLEY AUSTIN LLP

Mr. MARTELLA. Oh, is it working now? Thank you. Can you hear
me?

Again, good morning, Chairman Coble and Members of the Sub-
committee. Thank you for providing me the opportunity and the
honor to appear before you today.

The subject of today’s hearing is critically important because it
raises issues about fairness, transparency, and public participation
in administrative rulemakings while providing a mechanism for the
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executive branch to ensure sound and principled decision-making

in this very litigious environment that we all inhabit.

A The focus of my testimony today is going to be on the Sunshine
ct.

By way of background, I am a lifelong environmentalist and a ca-
reer environmental lawyer. I am very proud to have spent the ma-
jority of my career in public service, including at the Justice De-
partment and as the general counsel of the EPA. I have also served
and continue to serve with several environmental nongovernmental
organizations.

I would like to start with the uncontroversial proposition that
rulemaking activity is built upon three bedrock principles of trans-
parency, public participation, and judicial review. The Administra-
tive Procedure Act guarantees these principles and protections for
all citizens when the Government engages in rulemaking.

However, the APA is confronting new challenges that in some
cases are bypassing these important protections. Today, I want to
share with you my concern about recent efforts to circumvent these
protections in an emerging phenomenon I call “off ramp settle-
ments” because they provide an off ramp to transparency, public
participation, and judicial review.

The concern arises out of a growing trend where certain groups
increasingly are employing a sue and settle approach to the Gov-
ernment on regulatory issues. Such an approach effectively pro-
vides an off ramp that ignores these bedrock principles, including
a lack of transparency.

In off ramp settlements, discussions and agreements typically
are reached with a subset of interested parties without full stake-
holder input and frequently take place outside the boundaries of
the public process.

A lack of public participation. In most off ramp settlements, pub-
lic participation is foreclosed twice.

First, the agreement on how to regulate is reached without full
input of stakeholders that are affected. Second, the negotiated
deadlines for final rules are frequently so quick that the public’s
comments might receive little weight in the actual subsequent rule-
making.

A lack of judicial review. In off ramp settlements, parties fre-
quently reach an agreement before a lawsuit is even filed, thus de-
priving interested parties from intervening in the litigation to de-
fend their interests. Even where settlement occurs after interven-
tion, such parties have little to no opportunity to participate in the
settlement discussions.

And finally, a conflation of governmental and nongovernmental
roles. In these settlements, the plaintiffs effectively set the prior-
ities and the timelines for how the Government enacts certain
rulemakings over other competing resources and concerns. These
concerns regarding off ramp settlements are not theoretical or ab-
stract, but have been rising with increasing frequency in the last
several years and are referred to by some of the plaintiffs them-
selves as “mega settlements.”

Two recent examples include endangered species consultations
where last year the Fish and Wildlife Service and certain groups
filed joint settlement agreements committing the services to take
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action regarding 600 species during fiscal years 2011 and 2012.
And also greenhouse gas new source performance standards, where
in December of 2010 EPA announced a consent decree with several
groups committing the agency to propose and finalize the first-ever
new source performance standards for greenhouse gases without
any prior input from the affected stakeholders.

EPA specifically proposed to have the first proposals in July of
2011, 6 months after the consent decree, which was an unprece-
dented quick schedule the agency already has missed.

Thus, the off ramp settlement approach risks the transparency,
public participation, and judicial review protections Congress has
established for all stakeholders in rulemakings. However, elements
of the sunshine bill before the Subcommittee today could help en-
sure that these public protections remain in effect, while preserving
the Government’s broad discretion to enter into settlement agree-
ments in the first place.

Specifically, provisions of the sunshine bill proposal would re-
quire transparency by providing a process for affected parties to be
notified of proposed agreements so that such parties can assess
whether to intervene. In environmental decision-making, trans-
parency is a good thing not to be feared or avoided.

The sunshine bill would provide public participation by allowing
comment on any issue related to the matters alleged in the com-
plaint or addressed in the proposed agreement. Government agen-
cies would be required to respond to comments, and the court
would assess whether the subsequent rulemakings allow adequate
time for real public comment once the rulemakings commence.

The sunshine bill would enable judicial review by providing for
intervention prior to the finalization of an agreement. In addition,
the proposal provides the opportunity to bring interveners to the
settlement table to contribute ideas through a mediation process,
and the sunshine bill would affirm the priority-setting discretion of
agencies by requiring certifications on the creation of new manda-
tory duties.

In conclusion, these key principles, promoted in the proposed
Sunshine Act, will hopefully bring little controversy. The measure
would preserve the ability of the Government to seek efficient set-
tlement agreements with its full discretion while assuring along
the way that information is shared, the public has an ability to
participate and be heard, and that the views of the parties that
could be adversely affected are considered by the agency and the
court.

Thank you again for the opportunity to share my views on these
important proposals. I would be happy to answer any questions.

[The prepared statement of Mr. Martella follows:]
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Addressing Off Ramp Settlements:
How T.egislation Can Tinsure Transparency, Public Participation, and Judicial Review
in Rulemaking Activity

Roger R. Martella, Jr.
Sidley Austin 1.1.P

Chairman Coble, Ranking Member Cohen, and Members of the Subcommittee:
Thank you for providing me the opportunity and the honor to appear before you today.

"The subject of today’s heating on the Sunshine for Regulatory Dectees and Settlement Act
and the Federal Consent Decree Faimess Act is critically important because it raises issucs
about fairness, transparency, and public participation in administrative rulemakings while
providing a mechanism for the Ixecutive Branch to ensure sound and principled
environmental decision making in this very litigious envitonment we all inhabit. T commend
the Subcommittee for addressing this issue at a critical time, and look forward to assisting
vour efforts.

[t may not be a mandatory subject in law school, but America's successful use of
administrative law and rulemaking is critical to implementing the laws that you enact.  We
should agree that essential hallmarks of admintstrative law have always included the bedrock
principles of: (1) transparency in government action; (2) the solicitation of public and
stakeholder mput prior to final government action; and (3) opportunities to ensure equal
access to judicial review by all partics impacted by government action. But the
Administrative Procedure Act originally adopted by Congtess in 1948 is confronting new
challenges in this era where every significant administrative law initiative seems to be
comprised of three inexorable components: the agency’s proposed tule, the final rule, and
the litigation by the loser in the rulemaking. T do not think we can or should endeavot to
change those components of modern life in Washington, but it is appropriate and timely
that this Subcommittee is focusing on the growing problems regarding settlements of
administrative law litigation that bring a new layer of complexity to the ability of the public
to participate in the rulemaking process. Key elements of the proposed legislation subject to
this Hearing today are critical to ensuring that our democratic rulemaking processes
maintain the principles associated with enactment of the APA in 1948. Today, I want to
share with you my concern about recent efforts to circumvent such protections in an
emerging phenomenon that I call “off ramp settlements.”

By way of background, 1 am both a lifclong environmentalist and a carcer environmental
lawyer. 1 am very proud to have spent the majority of my carcer i public service, as a trial
attorney in the Justice Department's Tinvitonment Division, as the General Counsel of the
United States Tinvironmental Protection Agency, and as a judicial law clerk on the Tenth

1
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Circuit Court of Appeals. In my current capacity as a private practitioner, I am privileged
to wotk with a plethora of stakeholders including private companies and trade associations,
environmental organizations, and the government, to develop creative solutions that
advance environmental protection while also enabling the United States to retain economic
competitiveness in a trade sensitive, global environment where very few economies provide
cven the faintest glimmer of our own environmental controls and public process
protections. In both my government and private carcers, I am very proud of the
opportunitics | have had to participate in and advance international rule of law initiatives,
working to help develop the enactment of environmental and public participation laws in
growing economies. But now it is time to turn to our own laws, and to discuss your efforts
to address the recent threats to their effectivencess.

In my opportunitics to cxplain and teach the American environmental protection regime in
China and elsewhere, T always begin with the simple proposition that substantive
environmental law is inextricably intertwined with the core process concepts of
transparency, public participation, and judicial review. Although it was Congress that took
the initiative in the 1970s to enact the suite of environmental laws that continue to provide
Americans with the cleanest environment in the world, the success of environmental
protection is ultimatcly attributable to a wide range of actors, including the implementation
of the Fxccutive Branch through rulemakings and the rigorous scrutiny of the Judicial
Branch. Again, the APA is our benchmark and its preservation is our goal.

But especially in environmental matters, we must look beyond the government and
recognize that just as key to the success of our environmental regime has been the role of a
myriad of stakcholders and public citizens who have taken part in advancing environmental
protection. "This includes multinational companics developing novel environmental
solutions and technologies, and also encompasses local and national environmental
otganizations that patticipate in rulemakings impacting public health Ultimately, when a
rulemaking 1s concluded with full public mnput and participation and any of these parties,
including private citizens, invoke the coutts to address environmental concerns, the success
of environmental protection in the United States is ensured because of the broad roles
played by actors outside the government as much as the role played by the government
itself.

Key among the parties contributing to the success of environmental laws are environmental
nongovernmental organizations, or NGOs. Decades prior to the enactment of
environmental laws, these groups drove the environmental movement in the United States
in response to issucs such as protecting wilderness arcas and addressing Love Canal, the
Cuyahoga River, and smog in our nation’s urban arcas. In my experience, the advancement
of environmental protection frequently has been synonymous with efforts by such NGOs.
T am personally proud of the opportunities T have had to serve with several NGOs and my
expertences with NGOs 1n various capacities reinforces the strong role they play in

2
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advancing environmental protection.

At the same time I believe that a subset of NG Os recently has added a new and
unanticipated weapon in an unfortunate effort to conflate the respective roles and
boundaries of governmental and nongovernmental otganizations. This approach, if not
carcfully considered, can risk the core principles of transparency, public participation, and
judicial review. Specifically, certain groups inctreasingly are cmploying a “suc and scttle”
approach to intcractions with the government on regulatory issucs. Before going further,
let me be perfectly clear about my views: while the general notion of settling disputes with
the government is noncontroversial and propetly serves as a key component of promoting
judicial efficiency and reasonable outcomes to disputes, such an approach takes on new
concemns in a regulatory context when such settlements effectively provide an off ramp that
ignores these various protections, procedures, and boundaries Congress has established.
Specifically, such off ramp settlements implicate the following issues:

e The opportunities for non governmental actors to engage in a quasi-
governmental role: Trequently, when NGOs engage in settlements with
administrative agencies over rulemaking schedules, the outcome is a reallocation of
government priorities, resources, and deadlines. Effectively, in such settlements the
NGO plaintiffs and petitioners, and not the government officials entrusted to the
cffective implementation of the laws, can sct the prioritics and timclines for how the
government cnacts certain rulemakings over other competing concerns and
resources. A well established line of case law makes it clear that ultimately the
government has wide deference and discretion 1n setting its own regulatory schedule,
particularly when Congress has not mandated a given deadline. However, in these
off-ramp scttlements, the NGOs typically gain agreements instead of allowing a
Court to address the merits of such arguments. In those circumstances, such
settlements can impose obligations on the government that the Court unlikely would
have compelled. Such a quasi-governmental role is not only inconsistent with the
respective dividing lines between governmental and nongovernmental functions, but,
critically, also threatens to distract the government's limited resources away from
other important priorities, contributing to a cycle of the government unable to meet
other obligations and priorities. Further, as described below, experience has shown
that such scttlements have resulted in unrealistic commitments of government
resources that the government s not capable of mecting, 'I'hese missed deadlines in
turn lead to litigation to enforce such deadlines, thus entailing the further
engagement of the Court in a cycle that violates every notion of why judicial
settlements make sense..

e Lack of transparency: A corce clement of American environmental rulemaking
that is distinguishable from almost cvery other system in the world 1s the promise
and guarantee of transparency. The Administrative Procedure Act, the Clean Air

-
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Act, and many other laws mandate notification to the public and stakeholders of
rules and decisions impacted by such governmental actions. Such affected and
interested stakeholders, along with other members of the public, have an opportunity
and a right for adequate notice and comment. Not only must this oppottunity
precede any final agency action, but also the government is compelled by the APA to
publically respond to and take into account comments and defend its final rule from
issucs taiscd that are not substantively addressed. ‘T'hese laws permit only the
narrowest of exceptions to waive such processes, and the agencies appropriately have
exercised restraint in mvoking such exceptions. Similarly, on the rare occasions when
the government takes action without providing adequate transparency, notice, and
public participation, Courts have been tigorous in their enforcement. Sue and scttle
consent decrees, however, effectively provide an off ramp to these critical procedural
protections. Such discussions and agreements typically ate reached with a subsct of
interested parties without full and broad stakeholder mput, and in many instances
take place outside the boundaries of the public process.

Lack of effective public participation: In most off ramp settlements, even when
the government provides some opportunity for comment after an agreement is
reached, experience has shown that in many instances such process is pro forma,
with at most minor changes to deals made i rare circumstances. In addition, the
negotiated deadlines for final rules arc frequently so quick and ambitious that the
public’s comments might recetve little weight in the actual subsequent rulemaking
due to artificially imposed time constraints. Thus, public participation is foreclosed
essentially twice—at the settlement and the rulemaking stages—leadmng to final
agency action that circumvents the intended role of stakeholder mput and fails to
account for broader views.

Lack of judicial review: Another core tenet of environmental rulemaking in the
United States 1s the ability both to challenge rulemaking decisions adversely
impacting stakeholders and to participate as intervenors—frequently, in defense of
the government’s decisions in priorities—in the litigation of rule challenges brought
by other parties. Congress guaranteed such protections both by affirmatively waiving
the government's sovereign immunity to rulemaking challenges in laws like the
Administrative Procedure Act and by providing explicit causes of action under the
APA or, for example, the Clean Air Act. However, in off ramp scttlements, NGOs
and the government may rcach an agreement before a lawsuit 1s even filed, thus
depriving interested parties and potential intervenors from participating in the
negotiations ot intervening in the litigation to defend their interests. Liven where
settlement occurs later, after parties may have been granted intervention by
demonstrating they may be adversely impacted by the outcome of a lawsuit and may
not be adequately represented by the government, such parties have little to no
opportunity to participate in scttlement discussions to which they are not invited by
4
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the government and NGOs. Thus, settlements in a regulatoty context can adversely
impact the interests of interested parties while depriving them of meaningful judicial
review.

These concerns regarding off ramp settlements are not theoretical ot abstract, but have
been tising with increasing frequency in the last several years. In fact, they have become so
common that some groups have labeled the phenomenon of reaching an enforccable
agrecement with the government on regulatory commitments and shifting of resoutces as
“mega settlements.” Some recent examples include:

e Endangered Species Consultations: In May and Junc 2011, the Fish and Wildlife

Setvice and certain NGOs filed joint scttlement agreements in U.S. District Court to
resolve claims that sought to mandate listing decisions on morte than 600 species.
"The settlements specified certain actions the Service 1s to take regarding 600 specics
duting I'Y 2011 and T'Y 2012, including the commencement of a review of 251
candidate species in a five year petiod, resulting in 130 decisions by September 30,
2013 alone. The Court approved and enforceable settlements, which were negotiated
absent participation from stakeholders who ultimately will be impacted by the listing
decisions, are raising significant questions about the Agency’s resoutces and ability to
mecet the deadlines and commitments in a manncr that entails adequate public
participation and promotcs sound decision making,

Greenhouse Gases Performance Standards: On December 23, 2010, TLPA
announced a consent decree with several NGOs committing the agency to propose
and finalize the first ever New Source Performance Standards for greenhouse gases.
LPA agreed to promulgate such standards for utilities and refineries without any
prior input from stakcholders in those industrics. Specifically, EPA committed to
proposc the first-cver GIIG NSPS for these sectors in July and December of 2011,
which is an unprecedented quick schedule. In fact, the schedule was so ambitious
that six months after the July deadline, the Agency has yet to propose the standards
for etther sector. Beyond the mere commitment of schedules and timelines, TIPA
also made various substantive commitments in the agreement that would ordinarily
be open for public comment in a rulemaking process, such as a decision to regulate
both new and existing sources in these categories, without prior industry input on
the feasibility of such controls, the ability to implement in a timely manner, and the
lack of adequate data to create such standards. Although the Agency ultimately held
listening sessions and took comment on the agreements after finalizing them, the
agreements did not materially change before being lodged with the Coutt.

Water: Recently, Chairman John L. Mica, Chairman Bob Gibbs, and Ranking
Members James. M Inhofe and Jeff Scssions raised similar concerns regarding two
off ramp scttlements in the water context. In a January 29, 2012 letter to the

5
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Tnvironmental Protection Agency, they pointed to examples of Clean Water Act
settlements as demonstrating a “trend recently, whereby T'PA has been entering into
settlement agreements that purport to expand Federal regulatory authority far
bevond the teach of the Clean Water Act and has then been citing these settlement
agreements as a soutce of regulatory authority in other matters of a similar nature.”

While the long history of NGO achicvements has been essential to the success of
cnvitonmental protection, there 1s significant doubt about whether recent off ramp
settlements have truly realized better environmental outcomes. [rom an outsider’s
perspective, it certainly appears that these agreements have both disrupted and displaced
the government’s authority to prioritize its resource and rulemaking agendas.  1n many 1f
not most instances, the government deadlines and commitments are unrealistic and not
realistically capable of being met, as demonstrated by the missed NSPS deadlines above and
the unprecedented scope of the endangered species consultation commitments.
Meanwhile, the reallocation of resources to the agenda set by outside parties comes at a
cost of other priotities, deadlines, and goals fot the environment. This unfortunately is a
pattern capable of repetition, as groups then initiate litigation to challenge missed deadlines
in the settlement agreements all while bringing new actions to create new enforceable
deadlines, further constraining the ability and discretion of the Agency to advance its own
agenda.

Beyond these substantive concerns, the off ramp settlement approach mn the rulemaking
context potentially risks greater consequences to the protections Congress established for
all stakeholders in environmental rulemaking, Transparency, public participation, and
judicial review are the bedrock principles in our rulemaking system that should be provided
cqually for all partics. Congress should guarantee these protections remain not only to
ensure the strongest possible environmental rulemakings, but to uphold the essential
democratic process for providing public input and participation into such rulemakings.

Elements of the proposed Bills that are the subject of this hearing could help ensure that
these public protections remain in effect in rulemaking challenges while preserving the
government’s broad discretion to enter into settlement agreements and consent decrees
when agencies deem such agteements to be in the government’s best interest. Specifically,
regarding the Sunshine for Regulatory Decrees and Settlements Act:

e Requiring transparency: The proposed Bill provides a process by which affected
parties would be notified of proposed settlement agreements and consent decrees, so
that such parties can assess whether to intervene in related litigation and participate
in commenting on the agreement. 1 think most if not all would agree that in
environmental decision-making, transpatrency is a good thing, not to be feared or
avoided.
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e Providing public participation: The proposal would memorialize a process where
agencies would be required to publish any applicable proposed consent decree or
settlement agreement for public comment, and allow comment on any issue related
to the matters alleged in the complaint or addressed in the proposed agteement.
Government agencies would be required to tespond to comments as they do with
other regulatory actions and provide a summary and record to the Court of the
comments and concerns that have been raised by all affected partics, not just the
pattics to the agreement. If the itial rule 1s required by the APA to be surrounded
by all this procedural panoply, a settlement agreement that could partially vitiate that
rule should get the same procedural protections.

® Enabling opportunities for judicial review: 'L'hc proposed Bill facilitates the
participation of affected partics and stakcholders before the Court by providing an
opportunity for intervention prior to the finalization of an agreement. In addition,
the proposal provides the opportunity to bring intervenotrs—those parties whom the
Court necessarily has deemed have an intetest that could be adversely affected by the
litigation—to the settlement table to contribute ideas, interests, and solutions
through a mediated process.

e Affirming the priority setting discretion of agencies: Finally, the proposal has a
numbcr of provisions intended to ensure that the government, prior to the approval
of an agreement or consent decree, can mecet the commitments made in any
agreement without disrupting other key priorities and allocations of resources. For
example, the measure would enable courts to assess whether the agreement allows
sufficient time and procedure for the agency to comply with procedural protections
relating to public participation in related rulemakings. The provisions requiring
certifications to the court on the creation of new mandatory dutics through
agreements, the expenditure of unappropriated funds, and the divestment of agency
discretion may encourage more principled agreements with realistic expectations.
And the modification provision would aid the government in seeking modifications
to agreements whose implementation jeopatdize the public interest when considered
against changed facts or circumstances or other pressing mandatory duties.

These key principles promoted in the proposed Sunshine for Regulatory Decrees and
Scttlements Act will hopefully bring little controversy. 'I'he measure would preserve the
ability of the government to scek efficient settlement agreements while assuring along the
way that information is shared, the public has an ability to participate and be heard, and that
that the views of parties that could be adversely affected are considered by the Agency and
the Court. Although some may find it inefficient to bring presumably adverse parties
together in a mediation program, in my cxpetience the opposite is true. The opportunity
and ability to rcach compromise prior to an agreement with all mnterested stakcholder mput
7
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only increases the likelihood of an agreement that is long lasting, effective at realtzing its
intended goals, and responsive to a wide range of 1ssues and solutions.

Thank you for the opportunity to share my views in these important proposals. I would be
happy to answet any questions.

Mr. CoBLE. Thank you, Mr. Martella.
Mr. Schoenbrod, you are recognized.

TESTIMONY OF DAVID SCHOENBROD, TRUSTEE PROFESSOR
OF LAW, NEW YORK LAW SCHOOL, VISITING SCHOLAR,
AMERICAN ENTERPRISE INSTITUTE

Mr. SCHOENBROD. Chairman Coble, Members of the Committee—
I thought I pressed the button. Do you hear it now? Okay.
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Thank you for the opportunity to be here today and testify.

I am going to focus my comments on the Federal Consent Decree
Fairness Act. The objective should be for Federal courts to enforce
rights effectively, but in a way that intrudes as little as possible
on the power of elected officials to make policy.

But that is not what we have today. We have thousands of de-
crees against State and local government in Federal courts. Many
of these decrees last for a very long time, and it is very hard for
State and local officials to get the decrees changed, even though
many of the well-intentioned ideas built into these highly detailed
decrees prove to have unintended consequences.

And I know that as a former plaintiff's lawyer myself. They often
fit badly with changing circumstances, and they are often contrary
to the priorities that constituents expressed in new elections.

State officials need to be able to modify the decree, but in a way
that still protects rights. And that is not possible under current
court rules, even though there is language from the Supreme Court
that says that should be the case.

We need Congress to step in to create a new rule, and the Fed-
eral Consent Decree Fairness Act is the right new rule. It is right
in three particular ways. The timing for a motion to change the de-
cree is right, the standard for changing the decree is right, and the
burden allocation is right.

As to the timing, the defendants are allowed to make a motion
to change the decree in sync with the election cycle. That is the
right timing in a democracy.

Second, the standard for changing the decree is whether the
rights would still be protected, and that is the right standard in a
constitutional democracy where we care about protecting rights.

The burden. The burden is placed on the plaintiffs to show the
decree is still needed to protect the rights. That is the right alloca-
tion of burden. Otherwise, defendants have to prove a negative,
and courts customarily place the burden on plaintiffs who want
courts to stop elected officials from making policy.

It is true that in these consent decrees some defendant Mayor or
Governor once consented to the entry of the decree, but it is wrong
to presume that the decree is still the right policy choice for the
current Mayor or Governor elected in a subsequent election, espe-
cially, especially when the rights being enforced as popular rights.
And we know they are popular rights because almost all these de-
crees are enforcing statutes enacted by Congress because constitu-
ents think they are a good idea.

The burden should be on the plaintiff to show the decree is still
needed. And if the plaintiffs can show that, then the decree should
remain in force.

Now it has been asserted that this Federal Consent Decree Fair-
ness Act would prevent the continued use of consent decrees. I
think that is just wrong.

First of all, there are major, major incentives for litigants to
adopt consent decrees. Current court rules say that if there is not
a consent decree, the judge is strictly limited in what could be put
into a decree. The judge has to hew very closely to rights. With a
consent decree, the decree could go much more broad than that,
cover other material.
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Beyond that, the consent decree provides a way of rapidly getting
a change rather than waiting for years of litigation. It reduces the
uncertainty that comes from litigation and appeals. It means the
plaintiffs’ attorneys get their attorney fees more rapidly. And be-
yond that, there is the right under the statute for the plaintiffs to
show the decree is still needed.

So the idea that this statute, this bill would prevent the use of
consent decrees I think is simply wrong.

A final point I would like to make is it seems to me that there
is a special need for Congress to act in this matter now. Most of
these decrees are to enforce statutes that Congress has enacted in
areas like foster care and health and other matters. Most of these
statutes give the States very wide discretion in how they imple-
ment them.

However, the decrees take that discretion away. That discretion
is needed because elected officials of the State and local govern-
ment need the ability to adapt what they are doing to changing cir-
cumstances, to what has been learned. And that need for flexibility
is especially important today when so many States and localities
are in fiscal difficulty, and they need to find creative ways of doing
what voters need better, faster, cheaper.

And these old, ancient decrees, the thousands of them, many
hundreds of pages long—and I myself, as a plaintiff lawyer, have
drafted those decrees—put glue in the mechanism of government to
adapt to change.

[The prepared statement of Mr. Schoenbrod follows:]
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Chairman Coble, Ranking Member Cohen, Members of the Subcommittee, thank you for

inviting us to testify today.

Federal Consent Decree Fairness Act
Senator Lamar Alexander, the initiating sponsor of the Federal Consent Decree Fairness
Act, stated that it was based on our book, Democracy by Decvee: What Happens When Courts
Run Government (Yale University Press, 2003).
Qur book is in turn based upon four premises.
L. The people have individual rights, constitutional and statutory, that courts should
effectively enforce.
1L The people also have a collective right to elect state and local officials with the power to
make government policy.
I, When necessary to enforce individual rights, courts should be able override the policy
choices of these democratically-elected state and local officials.
IV.  However, in enforcing rights, courts should intrude as little as possible on the policy
choices of these clected officials.
A year after the book came out, a unanimous Supreme Court made the same points when
it wrote:
It not limited to reasonable and necessary implementations of federal law, remedies
outlined in consent decrees involving state officeholders may improperly deprive future
officials of their designated legislative and executive powers. . . . A State, in the ordinary
course, depends upon successor officials, both appointed and clected, to bring new
insights and solutions to problems of allocating revenues and resources. The basic
obligations of federal law may remain the same, but the precise manner of their discharge

may not. Frew ex rel. Frew v. Hawkins, 540 U.S. 431, 441-442 (2004).

Why there is a problem

Despite the Supreme Court’s dicta in Frew, the everyday reality is that private litigants in
federal court do use consent decrees to intrude on policy making of clected state and local
officials far more than necessary to protect rights. The decrees are entered by consent after being

negotiated and drafted by the plaintiffs’ attorncys, defendant officials, and government attorncys.
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Each has ideas about how to improve the program that is the target of litigation. Through horse
trading, this group constructs a detailed plan to change the government program that is target of
litigation. Each member of this controlling group has rcasons to consent to a decree broader than
needed to protect rights that gave rise to the suit. Plaintiffs’ attomeys get to tum their policy
preferences into court orders. The unelected officials who operate the program under reform get
to broaden their power and grow their budget by court order, thus trumping the prerogatives of
governors, mayors, or legislatures.

Governors and mayors have own rcasons to go along with the deal negotiated by the
controlling group. Contested litigation makes them a target of criticism, while the consent decree
lets them take credit for a solution. The consent decree can often be constructed so that the most
onerous requircments fall due are after next election. The Supreme Court, citing our book in
Horne v. Flore, wrote that

Scholars have noted that public officials sometimes consent to, or refrain from vigorously

opposing, decrees that go well beyond what is required by federal law. ... ("Government

officials, who always operate under fiscal and political constraints, “frequently win by
losing™ in institutional reform litigation). 129 S. Ct. 2579, 2594 (2009 ).

Judges understandably sign the consent decrecs because no onc objects and otherwisc
they will have to write the decrees themselves, which would mean the judges themselves would
have to make the policy choices.

The problem comes chiefly because the consent decree binds not only the elected
officials who consented to the decree, but also their successors in office, who find it hard to
change the policy embedded in court orders by their predecessors. Court rules applied in consent
decree cases against government official have a common origin with rules applied in consent
decree cascs against private business officials. The cases against private business officials are,
however, different because there is no need to take account of the people’s right to elect policy
makers.

In response to this difference, the Supreme Court in Rufo v. Inmates of Suffolk County
Jail, 502 U.S. 367 (1992) allowed government defendants to get a decree modified if they could
show changed circumstances. This adjustment has proved in practicc to be wholly inadcquate, as
iltustrated by Escalera v. New York City Housing Authority, 924 F Supp. 1323 (S.D.N.Y. 1996).

The litigation began in 1967 with a class action complaint that the New York City Housing
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Authority failed to give adequate procedural duc process to tenants who were delinquent. The
consent decree negotiated in 1971 mandated the claborate procedures that went well beyond the
requirements of due process. In 1993, after crack cocaine had emerged as a serious issuc and
caused great violence and fear in public housing, individual tenants demanded that the Housing
Authority promptly evict those tenants who dealt drugs from their apartments. It complied by
invoking a special procedurc available under state law that would allow rapid eviction of proven
drug dealers. The procedure complied with due process, but the Legal Aid attorncys who had
brought the original class action objected that the procedure violated the twenty- two year old
consent decrece. To opposc lawyers technically representing them as tenants, the elected leaders
of the tenants association hired other lawyers to fight on the side of the Housing Authority. It
took two years of intensive litigation before the judge ruled that the decree could be modificd
under Rufo. Meanwhile, the tenants, the purported beneficiaries of the old decree, lived with the
danger and intimidation of drug dealers next door.

Rufo is inadequate, in part, because it limits modification of decrees to changed
circumstances. That approach denies voters their right to elect officials who can change policy
simply becausc a new policy is thought to be a better policy. As Justice William Brennan wrote:

One of the fundamental premises of our popular democracy is that cach generation of

representatives can and will remain responsive to the needs and desires of those whom

they represent. Crucial to this end is the assurance that new legislators will not
automatically be bound by the policies and undertakings of earlier days. . . . [N]othing
would so jeopardize the legitimacy of [our] system of government that relies upon the
ebbs and flows of politics to ‘clcan out the rascals' than the possibility that those same
rascals might perpetuate their policies simply by locking them into binding contracts.

U.S. Trust Co. v. New Jersey, 431 U.S. 1, 45 (1977) (Brennan, J., dissenting).

The Supreme Court acted upon this principle in Horne v. Flores, where it held in effect
that state officials could change policy quile apart from changed circumstance, so long as the
new policy complies with federal rights.

It was hoped that Frew and Horne had solved the problem of antique decrees frustrating
the ability of newly-elected officials to change government policy in light of expericnee and the
changing wishes of voters. This hope has, however, been dashed. In fact, Iess than thirty reported

cases since Horne invoke the Court’s opinion in dealing with motions by state and local officials
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to change a consent deeree. There may be some additional motions adjudicated in unreported
opinions, but expericnee suggests that these Supreme Court cases has left untouched the vast
majority of the many thousands of consent decrees against state and local government.

One difficulty is that Horne did not provide a clear roadmap for changing decrees. To the
contrary, the Court found itself divided 5-4, the divisions were on a multitude of issues, and the
resulting opinions are complicated and long — almost 26,000 words in total. The lack of a clear
roadmap is a product of the Court’s nature as a collective body obligated to decide cases based
upon an inventory of precedent. Under that precedent, sceuring a modification is a time
consuming process. For example, although Horne itself went back to the district court in 2009,
discovery and hearings have dragged on and the lower court has yet to decide the motion.

Congress, in contrast, can write a clear, prospective rule.

Why the Federal Consent Decree Fairness Act is the right rule

In response to the need to modity and terminate consent decrees in light of both changing
circumstances and changing policy, the bill provides a procedure that protects plaintiff's rights
while still deferring appropriately to the choices made by state and loeal officials. The bilf scts
out the timing of motions, the burden of persuasion, and the standard to be applied.

Timing: Elections provide the public an opportunity to assess past policies and official
competence and to democratically signal the need for changes. Consent decrees, however,
typically last longer than the terms of the officials consenting and have the anti-democratic effect
of hmiting choices of newly elected officials. Long term contracts constraining the choice of
newly elected officials underminc the core purpose of regular elections of officials, as Justice
Brennan noted. The bill explicitly acknowledges the state and local election cycles and permits
the newly elected or re-elected officials to move to modify or terminate the old consent decree as
a function of the election process.

Burden: The justification [or continuing a consent decree is that it is still needed to
prevent future violation of federal constitutional or statutory rights. Current law places the
burden on the state or local official to prove a negalive — that the decree is no longer needed.

Placing this burden on the state or local officials is wrong as a practical matter because it
is an almost impossible burden under most of the decrees, which enforce federal statutes on

education, mental health, child protcction and the like. The nature of governinental duties with
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respect to such programs are such that they can never be perfectly performed or shown to be
totally without risk of failure. Placing the burden of disproving the likelihood of future violations
on the state and local officials is a formula for perpetual court supervision. This has happened in
every state. Consent decrees of 30 and 40 years of age are common.

Placing this burden on the state or local officials is also wrong as a matter of principle.
The core constitutional principles of separation of powers and federalism require judges to place
the burden on plaintiffs who asscrt that a government official threaten them with illegal harm
before entering an order against the official. In many institutional reform cases, plaintiffs never
nced to shoulder this burden because the official consented to be bound by a decree, but their
successors in office have not. In other institutional reform cases, plaintiffs did prove that an
official then in office did threaten illegal harm, but have not shown that their successors in office
would. Imputing the threat from predecessor officials to their successors makes no sense,
especially when the consent decree enforces statutes with broad majoritarian support. Most
consent decrees today enforce statutes that Congress passed because voters favor the statute’s
purpose.

The burden of persuasion is defined as the risk of non-persuasion. In this case the burden
should be on the plaintiff to show that the decree is still needed to vindicate plaintiff’s rights. But
once the plaintiff has made a prima facie showing that the decree or parts of the decree are still
needed, the state or local government would have to respond. This allocation of burden and
response has litigation efficiency. The focus of the litigation sticks to the statutory or
constitutional right at issue rather than on the bargains written into consent decrees often years
and decades carlicr. Secondly, a state or local official who cannot respond persuasively to the
plaintiff’s proof, ought to lose and, under this statute, will lose.

Standard: the Supreme Court in Frew ruled unanimously that the federal courts should
defer to the choices made by state and local officials. As shown by Horne, this includes policy
choices on how best to comply with federal requirements. Horne involved federal requirement
for the teaching of English to non-English speaking children. The issue in the case involved the
best method of achieving that goal. The bill sets the standard in terms of allowing officials to
make policy choices so long as they comply with the underlying constitutional and statutory

requirements.
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A legitimate concern of plaintiffs is that a state or local government may take years to
come into compliance with federal law, and that the time may well excced the fixed terms of the
elected officials initially sued. Plaintiffs have a legitimate concern that their rights not be lost due
to administrations change; the bill protects the plaintifls from that risk.

With respect to moditications, the baseline applicable to all consent decrees is tederal
law. No modification sought by a subsequently elected official may change the duty actually
spelled out in federal law. This is the core holding of Rufo, Frew and Horne. If the modification
complies or will comply with federal law then, but only then, the state or local official is entitled
to a modification. What would be lost would be dutics and obligations written into the consent
decree which are no longer needed to comply with federal law, or which represent policies not
embraced by current officials in the management of their obligation to comply with federal law.

With respect to termination, the standard in the bill is equally clear: compliance with
federal law. Since a significant majority of decrees involved statutes, Congress is, in effect, the
final arbiter of when it is appropriate to terminate a decree. It should be a major concern of
Congress that the practice of the courts is not consistent with Congressional authority.

For cxample, Congress invoked its spending power to compel states to provide non-
English speaking children with instruction so that they may fearn English. Congress did not
specify the method of teaching or how much money the state had to spend in support of the
language programs. Yet that is exactly what the plaintiffs in the Horne case asked the federal
court to enforce via a consent decree; their preferred method of instruction and a specified
allocation of public funds. Congress never agreed to nor placed such demands on the state of
Arizona. Why should the controlling group, in the name of Congress, have the power to do
preciscly what Congress did not choose to do? The bill would insure that congressional choices
written into law will not be altered through backdoor consent decree bargains brokered by the
controlling group.

The bill thus protects the rights of plaintiffs and, within that constraint, restores policy
making power to elected officials. Plaintiffs’ attorneys will thereby have less power and earn less

atlomeys fees, but they have had a good thing that has gone on for too long.
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Why Congress needs to act now

Congress has a special responsibility to address federal consent decrees against state and
local officials because most of the decrees enforce statutes enacted by Congress. Most of those
statutes left state and local govermment with discretion, but the consent decrees take it away. The
lack of discretion prevents states and localities from adapting to the financial crises that so many

of them now face.

Sunshine for Regulatory Decrees and Settlements Act

The justification for the Sunshine for Regulatory Decrecs and Scttlements Act is
illustrated by the “Toxics Consent Decree” entered in Natural Resources Defense Council et al.
vs Train, 6 ELR 20588 (D.D.C. Junc 9, 1976), a casc under the Clean Water Act of 1972. In the
Clean Water Act Congress had classified water pollutants into two major categories: ordinary
and toxic. For ordinary pollutants Congress told EPA to adopt rules that were economically and
technically feasible. But for toxic pollutants, Congress directed EPA to issue rules that fully
protected public health. When EPA set about to issue the rules, it made much progress in issuing
rules only for ordinary pollutants, but little progress on toxic pollutants. Perversely, the statutory
command to fully protect public health from the worst water pollutants adopted by Congress
with laudatory purposes frustrated even modest efforts to reduce exposure to those pollutants. In
a nutshell, the statute was the problem.

NRDC with other environmental advocates sued. The plainliffs and EPA came up with a
solution: change the statute by agreement, and then legilimize that change by a consent decree.
The consent decree reversed the Congressional enactment and allowed EPA to issue rules for
toxic pollutants based on feasibility rather than health. At both the politically-appointee level and
the carcer level, the agency welcomed the suit rather than fight it. Various businesses objected
without success. The result: EPA in a private law suit successfully amended the statute without a
bill passed by Congress and signed by the president.

Changing the standard for regulating toxic pollutants may have made sense, but the
manner in which that change was made did not. The lesson thal we draw {rom the Toxics
Consent Decree is that consent decrees entered in cases against a federal agency can change

decisions that Congress has made — both in setting standards and granting policy making
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discretion — and that those changes can have profound impacts not only on the partics to the
lawsuit but other members of the public .

Consent decrees entered in cases against federal regulatory agencies are legion and they
routinely change the legal status quo by modifying statutory standards or restricting the policy
making authority that Congress has conferred on agencies. Under Democratic and Republican
president alike, agencies frequently fail to meet the deadlines set by Congress. Professor Richard
Lazarus reported twenty years ago that EPA had met only 14 percent of the hundreds of
deadlines set for it by Congress. Richard I. Lazarus, “The Tragedy of Distrust in the
Implementation of Federal Environmental Law,” 54 Law and Contemporary Problems 311, 323
(1991). The problem remains, and is often one of time and resources. Congress requires agencies
to do more than they can with the time allowed and dollars appropriated. The failure to achieve
mandatory deadlines makes the agencies defendants in open-and-shut lawsuits.

A consent decree in such a case can accelerate the promulgation of one type of
regulation, but may also delay the promulgation of other regulations. The late federal judge
Gerhard Gesell noted that an order requiring an agency to devote limited resources to one
regulation means less of the agency’s limited resources are available to deal with other
regulations: “The Court cannot and should not ignore the fact that not only does EPA have other
responsibilities in the regulatory area, but that is presently under exacting demands in other
proceedings to accomplish its regulatory functions.” Illinois v. Costle, 9 Envtl. L. Rep. (Envtl. L.
Inst.) 20243 (D.D.C. 1979).

How is a court to know that the consent decree is in the public interest — that it allocates
scarce resources to the problem that most requires attention? One response is that the decree has
the blessing of the ageney at the time it is entered. But the rigidity of court decrees makes it hard
for the agency to change policy later in the light of new information, new priorities, and new
elections. In addition the agency has no say as to which lawsuits are brought. As a result, its
consent to the entry of a decree is reactive rather than a positive affirmation as to what is the
agency’s highest priority. Another response is that the decree has the blessing of the advocacy
organization that brought the lawsuit. But that response is even less satisfying. Advocacy
organizations have private interests in attorney fees and in achicving power over policy, and

suffer from the all too human penchant to think that their issue is the most important.
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This bill provides Congress with an opportunity to establish procedures through which
members of the public are given notice of, and an opportunity to participate in decisions
embedded in consent decrees. This change is overdue. Were the same decisions made in a
rulemaking govermed by administrative procedures, members of the public would have the right
to notice and comment, and a right to appeal to the courts. The public also deserves protection

when an agency changes its mandate from Congress through a consent decree.

Thank you again for the opportunity to testify today. I look forward to answering any

questions you may have.

10

Mr. CoBLE. Thank you, Mr. Schoenbrod.
I failed to mention earlier the two bills on this matter have been
introduced by two of our colleagues. H.R. 3041 by the gentleman

from Arizona, Mr. Quayle, and Mr. Cooper from Tennessee has in-
troduced 3041.
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Pardon? I stand corrected. Mr. Quayle is 3862. Mr. Cooper is
3041.
Mr. Grossman, you are recognized for 5 minutes.

TESTIMONY OF ANDREW M. GROSSMAN, VISITING LEGAL
FELLOW, THE HERITAGE FOUNDATION

Mr. GroOssMAN. Mr. Chairman and Members of the Sub-
committee, thank you for holding this hearing today and for invit-
ing me to testify.

My statement today, like my written testimony, will focus on
consent decrees that restrict the future discretion of the Federal
Government. In particular, I will discuss how these types of de-
crees threaten the constitutional separation of powers and demo-
cratic self-rule and what Congress can do about it.

I will begin with the constitutional issues. It is important here
to define terms. What we are concerned about are provisions of
consent decrees and in some cases settlement agreements that pur-
port to constrain the future discretion of executive branch officials
or the legislative branch.

Entry of a consent decree gives the court the power to enforce its
terms on par with any normal judgment. The Federal Government,
and the executive branch in particular, is not an ordinary litigant
who may be subject to the judiciary’s powers in every single in-
stance. It is a coequal branch of the Government with its own pow-
ers that it may not trade or share with the other branches.

Particularly, those powers directly assigned by the Constitution
to the President are inalienable. He may not, for example, agree to
be bound in his exercise of the veto power or in his power to rec-
ommend legislation to Congress. Most broadly, he may not and
should not bargain away the executive power, such as by cabining
future exercises of discretion. Nor may he trade away powers that
belong to Congress, such as the power of the purse.

These prohibitions are not just legal niceties. Breaching the sepa-
ration of powers has real consequences. In general, public policy
should be made in public through the normal mechanisms of legis-
latling and administrative law and subject to the give-and-take of
politics.

When, for reasons of convenience or advantage, public officials
attempt to make policy in private, it is the public interest that suf-
fers in a number of ways. First is the setting of priorities. Consent
decrees can undermine presidential control of the executive branch,
empowering activists and subordinated officials to set Federal pri-
orities.

Regulatory actions are subject to the usual give-and-take of the
political process, with the Congress, outside groups, and the public
all influencing an Administration’s or an agency’s agenda through
formal and informal meetings. Not so in court.

Second is transparency. Consent decrees are often faulted as se-
cret regulation because they occur without public notice and par-
ticipation. To be clear, consent decrees can effectively constitute
regulation by requiring agencies to make specific policy choices in
subsequent rulemakings, thereby taking certain issues off the
table.
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This runs counter to the wisdom embodied in the Constitution
and in administration law. The public scrutiny and participation in
law making leads to better substantive results.

Third is the elimination of flexibility. As the Reagan administra-
tion learned the hard way, consent decrees limit the Government’s
ability to alter its plans and to select the best response to address
any given problem. In this way, they may freeze the regulatory
processes of representative democracy.

Fourth is that consent decrees undermine accountability by shift-
ing responsibility from public officials to judges and private liti-
gants. It is very convenient that tough issues can be foisted on the
courts, but it is also damaging to our politic.

None of these problems are intractable. There are solutions, and
here is the easiest, most straightforward one. In an ideal world, the
executive branch would take full responsibility for the exercise of
its powers and would refuse to cede its authority to the courts and
to private party litigants despite the promise of some short-term
gain from doing so.

But now let us consider the world that we are in. Congress can
and should adopt certain common sense policies that provide for
transparency and accountability in decrees that compel future Gov-
ernment action.

First is transparency. All proposed decrees should be subject to
notice and comment. DOJ should also be required to report to Con-
gress in the Government’s use of consent decrees.

Second is more robust public participation. An agency should be
required to respond to comments, and parties that would have
standing to challenge an action taken pursuant to a consent decree
should have the right to intervene in a lawsuit where one may be
lodged.

Third, where a consent decree compels an agency to take regu-
latory action, it should have to demonstrate that its proposed
schedule affords sufficient time to comply with all requirements
and furthers the public interest.

Fourth, let us give the public interest a seat at the table by re-
quiring supporters of a consent decree to demonstrate by clear and
convincing evidence with respect to the agency’s regulatory agency
and mandatory duties that a proposed decree is actually in the
public interest. This would reduce the risk of collusion between reg-
ulators and special interests.

Fifth is to restore accountability. Before the Government enters
into a consent decree, the Attorney General or agency head for
agencies with independent litigating authority should be required
to approve it personally.

Sixth, and finally, is flexibility. If the Government moves to ter-
minate or modify a consent decree on the grounds that it is no
longer in the public interest, the court should review that motion
de novo under the same standard that I previously described.

I should note that these recommendations are largely reflected in
the Sunshine for Regulatory Decrees and Settlements Act. This bill
is the most significant step forward in this area since Attorney
General Meese’s 1986 memorandum on the topic.

Again, I thank the Committee for the opportunity to offer these
remarks, and I look forward to your questions.
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As a policy device, government by consent decree serves no necessary end.
It opens the door to unforeseeable mischicef; it degrades the institutions of
representative democracy and augments the power of special interest
groups. It does all of this in a society that hardly needs new devices that
emascilate representative democracy and strengthen the power of special
interests.

— Citizens for a Better Environment v. Gorsuch, 718 F.2d
1117, 1137 (Wilkey, 1., dissenting)

My name is Andrew Grossman. [ am a Visiting Legal Fellow in the Center for
Legal and Judicial Studies at The Heritage Foundation. The views | express in this
testimony are my own, and should not be construed as representing any official position
of The Heritage Foundation.

The Subcommittee is to be commended for focusing its attention on the subject of
this hearing, abuscs of consent decrees in institutional reform and ageney litigation, and
for giving serious consideration to practical solutions to this problem. “Government by
decree” is contrary to the principles of democratic self-governance. It takes power from
the people’s elected representatives and places it in the least accountable of the branches
of government, the judiciary. Our federal courts are cxcellent at deciding the “cascs and
controversies” to which their jurisdiction is limited under the Constitution. But the
judiciary lacks the institutional competence, resources, and mandate to oversee
institutions and make government policy. As with any deviation from the constitutional
separation of power, when the courts stray from their proper role, the consequences are
myriad, [rom lack of transparency, to reduced governmental accountability, Lo bad public
policy results.

These observations apply equally to consent decrees that bind federal agencies
and limit their exercise of discretion as to consent decrees in institutional reform
litigation regarding state programs. Especially in recent years, such consent decrees have
been used to short-circuit normal agency rulemaking procedures, (o accelerate
rulemaking in ways that constrain the public’s ability to participate in a meaningful
fashion, and to do an end-run around the inherently political process of setting
governmental priorities. In some cases, these decrees appear to be the result of collusion,
where an agency shares the goals of those suing it and takes advantage of litigation to
achieve those shared goals in ways that would be difficult or impossible outside of court.
In these and other cases, consent decrees allow political actors to disclaim responsibility
for agency actions that are unpopular and thereby evade accountability. And as with
consent decrees in institutional reform litigation, previous administrations have, in
several instances, abused such consent decrees in an attempt to bind their successors and
limit their policy discretion. For these reasons, and more, consent decrees are often
contrary to the public interest. More than that, consent decrees that limit discretion, if
they are at all binding on the Executive Branch, also raise serious constitutional concerns.

There are solutions. The best, in my opinion, is for the Executive Branch itself to
prescrve its powers and discretion by declining to enter into consent decrces that
compromise either. But this takes fortitude and the willingness to pass up short-term gain
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for longer-term benefits that are less tangible, such as greater public participation in
rulemaking and robust democratic accountability. It should come as little surprise that
the Reagan Administration was willing to make this trade-off, and that its policy was
spearheaded by Attorney General Edwin Meese 111, who is now Chairman of the Center
for Legal and Judicial Studies at the Heritage Foundation. As [ will explain, the
principles that Attorney General Meese laid out in a 1986 memorandum setting
Department of Justice Policy on consent decrees and settlements remain vital today and
should form the backbone of any attempt to address this problem. Although the ultimate
decision on whether to enter into any given consent decree should be left to high-ranking
and accountable Executive Branch oftficials, such as the Attorney General and agency
heads, Congress can and should act to provide for greater transparency and public
participation and to ensure that consent decrees are entered into and carried out in the
public interest, rather than as a means to circumvent usual rulemaking procedures or to
evade accountability.

Background

In the abstract, consent decrees serve a useful, beneficial purpose by allowing
parties to settle claims without the expense and burden of litigation, while providing for
ongoing judicial oversight of their settlement agreement. But litigation seeking Lo
compel the government to undertake certain future acts is not the usual case, and the
federal government is not the usual litigant. Consent decrees (and settlements) that bind
the federal government present special challenges that do not arise in private litigation.
This happens in all manner of litigation, and is not confined to a particular subject matter.
Consent decrees binding federal actors have been considered in cases concerning
environment policy, civil rights, federal mortgage subsidies, national security, and many
others. Basically, consent decrees may become an issue in any area of the law where
federal policymaking is routinely driven by litigation.

These special challenges arise when parties attempt to use consent decrees to do
more than to mimic the results of litigation by simply stipulating the rights and
obligations of the parties under law, as a court might rule if the case were to proceed to
trial. Although a decree is regarded as a judgment for most purposes, its basis is not the
application of the law by a disinterested arbiter, but the consent of the parties.
Accordingly, parties may agree to terms that would be unavailable to a court issuing its
own judgment on a case, and yet have those terms “blessed” by the court through its
adoption of the decree. In this way, parties can use the court to adopt terms that may
affect the rights of third parties or have consequences beyond the dispute between the
parties. While third parties may be able to directly challenge, or at least contract around,
consent decrees that affect their rights in litigation among private parties, the public may
have little or no recourse when its rights are traded away.

But why would a public official do such a thing? Judge Frank Easterbrook
provides a compelling account of the ways that government officials may use consent
decrees to obtain advantage—over Congress, over successors, over other Executive
Branch officials—in achieving their policy goals:
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The separation of powers inside a government—and each official’s
concern that he may be replaced by someone with a different agenda—
creales incentives o use the judicial process (o oblain an advantage. The
consent decree is an important element in the strategy. Officials of an
environmental agency who believe that the regulations they inherited from
their predecessors are too stringent may quickly settle a case brought by
industry (as officials who think the regulations are not stringent enough
may settle a case brought by a conservation group). A settlement under
which the agency promulgated new regulations would last only for the
duration of the incumbent official; a successor with a different view could
promulgate a new regulation. Both parties to the litigation therefore may
want a judicial decree that ties the hands of the successor. It is impossible
for an agency to promulgate a regulation containing a clause such as “My
successor cannot amend this regulation.” But if the clause appears in a
consent decree, perhaps the administrator gets his wish to dictate the
policies of his successor. Similarly, officials of the executive branch may
obtain leverage over the legislature. If prison officials believe their budget
is too small, they may consent to a judgment that requires larger [prisons,
and then take the judgment to the legislature to obtain the funds.

1 am not as sanguine as Judge Easterbrook that bad regulations by one administration
may be casily replaced or repealed by the next. But if anything, this makes his point far
stronger: a government official who uses a consent decree to rush a rulemaking process
may gain an advantage over possible suecessors who do not share his agenda, as well as
competitors within his own administration. Even routine consent decrees—ones that do
not, on their face, appear to bind successors, but merely require an official to take some
act that durably alters legal entittements—should therefore be subject to significant
scrutiny.

Judge Easterbrook also observes—correctly, in my view—that the existing law
does not thoughtfully address the possibility of consent decrees based on collusion or
primarily intended for their external effects, rather than mercly to resolve the dispute
before the court. Federal Rule of Civil Procedure 60(b) allows for the modification of
judgments, but underlying it is the assumption that a judgment accurately reflects parties’
entitlements under law—something that may not be true in the case of a consent decree
where the parties interests are not opposed, but aligned. Based on this assumption, courts
typically require a strong showing of changed circumstances to justily revision of a
consent decree. They also typically disfavor challenges by third parties. The result is
that the public’s rights and interests may go unrepresented in legal proceedings that
tncorrectly assume an adversarial posture and only minor externalities.

All of this implicates rights, under the Constitution and otherwise. Jeremy Rabkin
and Neal Devins argue persuasively that some consent decrees may intrude on the rights

! Frank Easterbrook, Justice and Contract in Consent Judgments, 1987 U. Chi. L. Forum
19, 33-34 (1987).

[9%]
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and prerogatives of the Executive Branch and thereby violate the separation of powers.”
Entry of a decree gives the court the power to enforce its terms, on par with any normal
judgment, but the federal government-—and the Executive Branch, in particular—is not
an ordinary litigant who may be subject to the judiciary’s powers in every instance.
Rather, it is a co-equal branch of government, with its own powers that it may not trade
or share with the other branches. The Supreme Court has made clear, repeatedly, that it
lacks that authority.® It is clear from this case law, for example, that those powers
assigned by the Constitution to the President are inalienable. He may not, for example,
agree to be bound in his exercise of the veto power or, most likely, in his power to
recommend legislation to Congress.*

Spending authority presents a closer question. The President’s power here is
subordinate to Congress’s, which implies that he may not commit funds that Congress
has not appropriated. But he may, in some circumstances, make contingent commitments,
which raise their own difficulties:

Where the executive promises to provide funds only if and when relevant
appropriations are approved by Congress, such promises may seem to
pose no threat to the legislative power of the purse. And, the courts could
therefore enforce such a promise without constitutional objection if
Congress subsequently enacts the relevant appropriation. Yet suppose that
Congress intended the appropriation to cover a large number of projects or
programs but full satisfaction of a prior contingent commitment has the
cffect of excluding most other expenditures because the prior commitment
preempts so much of the appropriation. In that case, enforcement of a
contingent finding commitment might indeed thwart legislative
expectations and thus still threaten legislative control of the federal
pursestrings.”

Rabkin and Devins suggest that the sovercign breach doctrine provides a safeguard here,
such that an agency may generally be held to its contingent funding commitment, hut
such a commitment “could not prevent the agency from altering its general funding
policies, even though the policy alteration had the incidental effect of limiting the funds

2 Jeremy Rabkin and Neal Devins, Averting Government by Consent Decree:
Constitutional Limits on the Enforcement of Settlements with the Federal Government, 40
Stan. L. Rev. 203 (1987) [hereinatter Constitutional Limits].

3 See, e.g., Bowsher v. Synar, 478 U.S. 714 (1986) (executive may not give away power
to execute the laws); Tmmigration and Naturalization Service v. Chadha, 462 U.S. 919
(1983) (executive may not give away veto power).

* Memorandum from Randolph Moss, Acting Assistant Attorney General, Office of
Legal Counsel, to Raymond Fisher, Associate Attorney General, regarding Authority of
the United States To Enter Scttlements Limiting the Future Exercise of Executive Branch
Discretion (June 15, 1999), available at hitp://www justice.gov/ole/consent_decrees2.him
[hereinafter “OLC Memorandum™].

> Constitutional Limits at 235-36.
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available for that particular commitment.” Put differently, “[n]o agency has the
constitutional authority to resirict its own ability to alter ‘gencral and public’ policies.”™

In a 1999 memorandum, the Office of Legal Counsel adopted the opposite view,
arguing that the Constitution in no way limits the Executive’s power to incur obligations
in advance of appropriations. It reasons that the Antideficiency Act, 31 U.S.C. § 1341,
which countenances certain “authorized” exemptions, demonstrates that the President
may in fact incur such obligations without constitutional limit. This memorandum,
however, performs a slight of hand, conflating the President’s authority to incur
prospective obligations where authorized by Congress with his power (under the
Constitution) to incur them on his own say-so. In this, it effectively ignores the
Appropriations Clause, weakly suggesting that the Executive Branch avoid incurring
such obligations where possible.” Rabkin and Devins have the better argument on this
point.

A third arca is the carrying out of the laws through regulation.  As with
traditional {aw enforcement, the Executive’s discretion is, within the boundaries set by
Congress in defining the law, nearly “absolute.” Relying on administrative review cases,
Rabkin and Devins conclude that the Executive possesses an irreducible quantum of
discretionary power in the regulatory process that cannot be arrogated in consent decrees:

The Court has been inconsistent in its rulings on the degree to which
courts should deter to an agency’s interpretation of its statutory mandate,
although it has generally urged some degree ot deference. Even where the
courts have substituted their own judgments regarding the construction of
statutory standards, however, they have rarcly directed executive agencies
to particular rulemaking results. Rather, the courts have almost always
remanded challenged rules back to the agency for revision ‘in the light of”
the court’s construction of the relevant statutory mandate. This practice
acknowledges that a good deal of discretion must inevitably remain with
implementing agencies, even in rulemaking.’

The Supreme Court recognized as much in Massachusetts v. EPA, when it declined to
require EPA to regulate greenhouse gas emissions by new motor vehicles and instead
directed the agency to provide “reasons for action or inaction [that] contorm to the
authorizing statute.” *°

And, of course, the Executive’s discretion is limited by the guarantees of rights
contained in the Constitution and its amendments. No one would seriously arguc that it
has the authority to enter into a consent decree that abrogates a third party’s speech rights
ot requires it to seize, without due process or compensation, a third party’s property.

S Id. at 236.

7 OLC Memorandum.

® United States v. Nixon, 418 U.S. 683, 693 (1971).

® Constitutional Limits at 241 (footnotes omitted).

' Massachusetts v. EPA, 127 S.Ct. 1438, 1462 (2007).

5
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Finally, the bulk of rights are not constitutional in nature, but flow from statutory
guarantees. Even the Office of Legal Counsel (“OLC”), which takes a narrow view of
limits on Presidential power {even limits that prevent the President from trading away his
powers), recognizes that “the Attorney General ordinarily may not settle litigation on
terms that would transgress valid, otherwise applicable, statutory restrictions on agency
conduct.”' Thus, an agency may not agree to ignore, in a rulemaking, a particular factor
that it is bound by the statule to consider, or to consider another factor that the statute
requires it to ignore. It must also abide by all procedural requirements, including, where
applicable, those of the Administrative Procedure Act. Thus, an agency may not agree to
dispense with notice and comment in most circumstances. And even OLC, which does
not believe that the Constitution bars the President from trading away his discretion,
argues that the APA may, in effect, do so, by requiring that agencies adhere to certain
procedures in reaching substantive outcomes.

In sum, consent decrees (and in some instances, settlement agreements) that bind
the federal government to undertake particular future actions present special risks and
concerns that are simply not present in litigation between private parties. Nonetheless,
they receive no greater scrutiny than consent decrees in cases that coneern private parties’
rights, that do not present issues of great public interest, and that do not predominantly
effect third parties’ rights.

Consent Decrees at 1ssue

Having sketched the problem, it is usetul to fill in greater detail by surveying
experience. In an attempt to distance this issue from the political and policy
controversies of today, this discussion will, with one exception, discuss cascs that arose
in the 1970s and 1980s but which remain typical, in their essential points, of cases today.

National Audubon Society v. Watt (1982)."} The court describes the history of
this case crisply:

This appeal arises out of protracted litigation concerning the federal
government’s plans to construct a 250,000-acre water development project,
the Garrison Diversion Unit, in North Dakota. In 1977, in connection with
a suit by the National Audubon Society seeking injunctive relief for
alleged violations of federal statutes including the National Environmental
Policy Act (NEPA), the Secretary of the Interior and Audubon agreed to
the Stipulation and Order at issue in this case. The stipulation provided
that the parties would suspend litigation on the merits, and that the
government would not proceed with major construction on the Garrison
project until the Secretary had completed two environmental studies and
submitted proposed legislation to Congress, and until Congress had
adopted legislation cither reauthorizing, modifying, or deauthorizing the

" OLC Memorandum.
2 1d.
3678 F.3d 299 (D.C. Cir. 1982).
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project. Five years later, under a new Administration, the government
contends that the stipulation is no longer binding.

The Reagan Administration argued that the consent decree was invalid because “one
Administration may not constitutionally bind its successors in the exercise of
policymaking discretion, and that the judiciary may not command the Executive Branch
to exercise its discretionary powers in any particular manner.”"* But the court ducked the
“novel and far-reaching constitutional issues involved,” instead finding within the
consent decree an “implied condition subsequent,” consistent with the government’s
limited authority under NEPA to delay implementation of an authorized project, that,
“[i]f Congress fails to act after having had a reasonable opportunity to recousider the
1965 authorizing legislation, the parties shall no longer be bound by the stipulation.”"?
Accordingly, the court vacated the injunction entered by the district court.

Environmental Defense Fund v. Costle (1980) / Citizens for a Better
Environment v. Gorsuch (1983).'"® The D.C. Circuit’s punt in National Audubon Society
was consistent with the Court’s treatment of EDF v. Costle two years prior, when it
pointedly declined to address the issue of restrictions on a federal official’s discretion to
enter into a consent decrce and remanded the case for further proceedings on that issue.

Three years afler that, the case returned, under a ncw title, and the constitutional
issuc could not be easily avoided. The court summarized the case’s posture:

| The Agreement [consent decree] was entered into by the original parties
to these consolidated cases in settlement of the plaintiffs® claims that EPA
had failed to carry out its statutory duty to implement certain provisions of
the Federal Water Pollution Control Act . . .. The Agreement contains a
detailed program for developing regulations to deal with the discharge of
toxic pollutants under the CWA. It required EPA to promulgate guidelines
and limitations governing the discharge by 21 industries of 65 specitied
pollutants. It also mandated the use of certain scientific methodologies and
decision-making criteria by EPA in determining whether additional
regulations should be issued and whether other pollutants should be
included in the regulatory scheme. It did not specify the substantive result
of any regulations EPA was to propose and only required EPA to initiate
“regulatory action” for other pollutants identified through the research
program. The regulations envisaged by the Agreement were, afler full
notice and comment, to be promulgated in phases by December 31, 1979
and the industries affected were to comply with them by June 30, 1983."7

Industry interveners challenged the decree on the grounds that it impermissibly intringed
upon the EPA Administrator’s discretion by precluding him from taking actions
otherwise open to him under the CWA. [n the absence of the decree, they argued, EPA

" 1d. at 305.

15 14, a1 310.

16636 F.2d 1229 (1980); 718 F.2d 1117 (1983).
7718 F.2d at 1120-21.
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could in the exercise of this discretion choose whether or not to establish the criteria and
programs which the decree mandates. The court rejected this argument, on the basis that
the “Decree here was largely the work of EPA and the other parties to these suits, not the
district court,” and therefore “the requirements imposed by the Decree do not represent
judicial intrusion into the Agency’s affairs to the same extent they would if the Decree
were a creature of judicial cloth.”®

Judge Wilkey authored a stirring dissent, taking on the majority’s view of both the
facts and the law. As to the facts, the district court was heavily engaged in the making of
the consent decree: “The court shaped it, scrutinizing and even altering its terms.”"* As
to the law, EPA’s consent, he argued, was irrelevant:

[A] decree of this type binds not only those present Administrators who
may welcome it, but also their successors who may vehemently oppose it.
For reasons that ultimately have to do with preserving the democratic
nature of our Republic, American courts have never allowed an agency
chief to bind his successor in the exercise of his discretion. Today’s
majority decision effectively undercuts that line of authority by allowing
an Administrator to waive his successor’s power of discretion—so long as
a court is willing Lo play accomplice.”®

“The greatest evil of government by consent decree,” Judge Wilkey concluded, “comes
from its potential to freeze the regulatory processes of representative democracy.™' He
warned, too presciently, of the “foreseeable mischief™ that would follow.

Ferrell v. Pierce (1984)%> A sure sign that judicial overreach follows is an
opinion that opens with a statement of this sort: “Congress has declared as a policy ‘the
realization as soon as feasible of the goal ol a decent home and a suitable living

. -~ . . 2 .
environment for every American family.””® Ferrell delivers.
Rabkin and Devins sunmmarize the case’s posture:

[Ferrell] involved a mortgage insurance program operated by the
Department of Housing and Urban Development. In 1976, HUD settled a
suit brought by low-income homeowners in the Chicago area and
promised to take assignment of the mortgages of these homeowners, under
certain conditions, to prevent foreclosures by the original mortgagees.
When the plaintiffs subsequently charged BUD with failure to observe the
terms of this agreement in 1979, the parties agree