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EXECUTIVE OVERREACH: THE PRESIDENT’S
UNPRECEDENTED “RECESS” APPOINTMENTS

WEDNESDAY, FEBRUARY 15, 2012

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to call, at 10:11 a.m., in room
2141, Rayburn Office Building, the Honorable Lamar Smith (Chair-
man of the Committee) presiding.

Present: Representatives Smith, Sensenbenner, Coble, Gallegly,
Goodlatte, Lungren, Chabot, King, Franks, Gohmert, Poe, Griffin,
Marino, Gowdy, Adams, Quayle, Conyers, Nadler, Scott, Watt,
Jackson Lee, Waters, Johnson, and Quigley.

Staff present: (Majority) Zachary Somers, Counsel; Travis Nor-
ton, Counsel; (Minority) Aaron Hiller, Counsel; and Danielle
Brown, Counsel.

Mr. SMITH. The Judiciary Committee will come to order. Without
objection, the Chair is authorized to declare recesses of the Com-
mittee at any time.

We welcome everyone here today on an important subject. I am
going to recognize myself for an opening statement, and then sev-
eral other Members. And then we will proceed to testimony and
then questions.

On January 4, the President announced his unprecedented ap-
pointments of three individuals to the National Labor Relations
Board, and Richard Cordray as Director of the Consumer Financial
Protection Bureau. These appointments go well beyond past Presi-
dential practice and raise serious constitutional concerns.

The Constitution provides the President with the authority to,
quote, Fill up all vacancies that may happen during the recess of
the Senate, end quote. However, the President’s recent appoint-
ments were made at a time when the Senate was demonstrably not
in recess.

During this supposed recess, the Senate passed one of the Presi-
dent’s leading legislative priorities, a temporary extension of the
payroll tax cut. It also discharged its constitutional obligation to
come into session beginning on January 3 of every year.

Moreover, the Senate, itself, which has the power under Article
I, Section 5 of the Constitution, to determine the rules of its pro-
ceedings, did not believe it was in recess when these appointments
were made. As Senator Majority Leader Reid stated on the Senate
floor regarding a similar period in 2007, quote, The Senate will be
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coming in for pro forma sessions to prevent recess appointments,
end quote.

What was acceptable in 2007 should be equally acceptable today.

In fact, not only was the Senate not in recess when the President
made these appointments, but it appears that under the Constitu-
tion, it legally could not have been. The Constitution provides that
neither house of Congress may adjourn for more than 3 consecutive
days without the consent of the other house. Accordingly, the Sen-
ate could not have adjourned its session and gone into recess with-
out the consent of the House, which the House did not give.

Despite these facts, the President claimed the unilateral author-
ity to declare that the Senate is in recess for purposes of the Recess
Appointments Clause. Such an astounding assertion of power
raises serious constitutional concerns, and has the potential to ad-
versely affect the balance of power between the President and the
Congress. Regrettably, these appointments are part of a pattern of
the President bypassing Congress and asserting executive power
past constitutional and customary limits. For example, when the
President’s cap-and-trade legislation failed to pass Congress, he
had the Environmental Protection Agency issue equivalent regula-
tions instead. When Congress refused to enact the President’s card
check legislation, doing away with secret ballots in union elections,
the President’s National Labor Relations Board announced it was
going to impose the change by administrative decree. And when
Congress defeated the Dream Act, the President’s illegal immigra-
tion amnesty proposal, the Administration instructed immigration
officials to adopt enforcement measures that often bring about the
same result as the Dream Act.

In addition to disrespecting Congress’s constitutional authority
when Congress has refused to enact his policy preferences, the
President has also ignored laws passed by Congress. For instance,
rather than seeking legislative repeal of the Defensive Marriage
Act, the President simply instructed his Justice Department to stop
defending its constitutionality. And the President ignored the Reli-
gious Freedom Restoration Act by failing to give religious organiza-
tions an exemption from the Health and Human Services contra-
ceptive mandate.

One of the fundamental principles of American democracy is that
we are a Nation of laws. America’s elected leaders swear to follow
our Constitution and our statutes even when they do not agree
with them. With these recess appointments, the President may
have violated the Constitution by disregarding the rule of law.

That concludes my opening statement. And the gentleman from
Michigan, the Ranking Member, Mr. Conyers, is recognized for his.

Mr. CoNYERS. Thank you, Chairman Smith, and to our distin-
guished witnesses and Members of the Committee. I am always al-
lowed to present a view frequently considerably different from the
one of the Chairman, and I will proceed to do so now.

The Framers included recess appointment clause in the Article
II of the Constitution to ensure that government continues to func-
tion when the Senate is unavailable to confirm Executive nomi-
nees. Our Founding Fathers knew that the failure to appoint lead-
ers to key executive branch agencies could result in real harm to
the American people.
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Until recently, very recently, I thought even the leadership of the
Senate minority, the distinguished Senator from Kentucky, agreed
with me on that point. I happen to have the letter in which he did
so in writing with me at this point. But also consider the words of
the distinguished Senator from Arizona, John Kyl, on the floor of
the Senate in February of 2005: “When someone is qualified and
has the confidence of the President, unless there is some highly
disqualifying factor brought to our attention, we should accede to
the President’s request for his nomination, and confirm the indi-
vidual.” The senior Senator from Kansas, Senator Pat Roberts, ex-
pressed a similar idea with respect to judicial nominees.

The American people are paying for fully staffed courts and are
getting obstructionism and vacant benches. Reckless behavior such
as this is irresponsible and a waste of taxpayers’ dollars.

And so the title given to this hearing suggests that some of my
colleagues may have already determined the validity of President
Obama’s January 4 recess appointments. But a fair discussion
ought to include the context for the Administration’s decision to in-
voke the recess appointments clause of the United States Constitu-
tion; namely, unprecedented obstruction in the United States Sen-
ate itself.

Failure to consider admittedly qualified candidates threatens
real harm to the American people. And I have two documents that
go to the troubling nature of the Senate minority and its complete
unwillingness to consider qualified nominees of either party.

The first is a letter to President Obama, signed by 44 Members
of the Senate, all Republicans, including the two I quoted earlier,
stating that they will not support the consideration of any nominee,
regardless of party affiliation.

To the CFPB director, it is very simple. They decided to take the
new Consumer Financial Protection Bureau hostage, they don’t like
the CFPB, which is their right, and demand that the finance indus-
try have more influence over an agency designed to curb abuses in
the finance industry.

The second is a “USA Today” article, dated December 28, 2011,
in which the official historian of the United States Senate, Don
Ritchie, states that never before in the history of the Senate have
a handful of senators blocked a nominee to shut down an agency’s
business. He states, “We haven’t found any precedent for making
an agency powerless by not confirming anyone to run it.” It is
worth discussing the nature of the two agencies that the Senate
minority seems to want to shut down through inaction.

You know the Consumer Financial Protection Bureau is a prod-
uct of the Dodd-Frank legislation passed recently. The agency is an
independent watchdog, working on behalf of American consumers,
to curb unfair, deceptive, and abusive financial practices, to reign
in predatory payday loans, to safeguard against abusive debt collec-
tion, and to monitor private student lenders non-bank mortgage
companies and other institutions.

The National Labor Relations Board helps working Americans to
form unions and to bargain collectively for fair wages and safe
working conditions. And it is also a fair and public venue for work-
ing out disputes between labor and management.
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So I believe these two functions, Mr. Chairman, enforcing a set
of basic protections for American consumers, maintaining a level
playing field for American workers, are vital to our economy and
to the security of the American middle class. And so I hope to hear
from our witnesses about these issues that you and I have raised.

I thank you for the time.

Mr. SMITH. Thank you, Mr. Conyers.

The gentleman from Arizona, Mr. Franks, the Chairman of the
Constitution Subcommittee, is recognized for an opening statement.

Mr. FRANKS. Well, thank you, Mr. Chairman.

Mr. Chairman, no one questions that when the Senate is in re-
cess the President does, indeed, have the authority to make recess
appointments. That power is clearly set forth in the Constitution.
Further, no one questions that recess appointments have always
been controversial. Presidents of both political parties have made
politically unpopular recess appointments. And no one questions
whether it can be frustrating to try to get nominees through the
Senate. Senate-delaying tactics have stalled nominees on both sides
of the aisle. But never before in this country’s history has a Presi-
dent made a recess appointment during a time when the Senate
was not actually in recess. To quote former Attorney General
Meese, “It is a constitutional abuse of a high order.”

In 2007, Mr. Chairman, Senate Majority Leader Reid and Senate
Democrats, which at the time included then Senator Obama, adopt-
ed the practice of holding pro forma sessions, rather than adjourn-
ing, to block President Bush’s ability to make recess appointments.
The President must think that the rules he and his Senate demo-
crat colleagues developed to hamstring President Bush do not
apply to him. But it is an axiom of democratic government that the
same rules apply no matter who holds office.

And Mr. Chairman, just as an aside here, I know the witnesses
will address the issue that some of the laws that were passed in
pro forma session were considered legal even by the Administra-
tion. And it blows my mind to think that both the recess appoint-
ments can be in recess and that those pro forma laws can be valid
at the same time.

Thus, although the President may object to the Senate’s practice
of holding pro forma session instead of recessing, he may not sim-
ply ignore the factual realities and make recess appointments when
the Senate is not in recess. Even President Bush, who my friends
on the other side of the aisle assailed for taking unilateral execu-
tive action, refused to provoke a constitutional crisis by making re-
cess appointments while the Senate was meeting regularly in pro
forma session.

The President’s supporters may argue that the President sought
the Justice Department’s advice before making these appointments,
and that the Department advised him that the appointments were
permissible. Leaving aside the fact that the legal memo supporting
the President’s appointments was belatedly issued 2 days after the
appointments were announced. The President, by his own words,
has acknowledged that the reason he appointed these individuals
had nothing to do with the only justification the Justice Depart-
ment offered in support of his exercise of power.
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The Justice Department asserted that the President has the au-
thority to determine that the Senate is “unavailable to perform its
advice and consent function, and to exercise its power to make re-
cess appointments.” Yet, in making these appointments, Mr. Chair-
man, the President did not determine that the Senate was unavail-
able to confirm his nominees. He determined that the Senate was
unwilling to confirm them.

In fact, in appointing Mr. Cordray, the President declared, “I
refuse to take no for an answer.” Mr. Chairman, just as the Presi-
dent has refused to take no for an answer, Congress should refuse
to accept the legality of these illegal appointments. If these ap-
pointments are allowed to stand unchallenged, they will threaten
the bedrock principle of separation of powers that lies at the base
of our constitutional republic.

By circumventing the Senate’s advice and consent role, the Presi-
dent is concentrating the power of appointment in the executive
branch alone. However, as James Madison recognized, The accumu-
lation of all powers, legislative, executive and judiciary, in the
same hands, whether of one, a few, or many, may justly be pro-
nounced the very definition of tyranny.”

And with that, Mr. Chairman, I yield back.

Mr. SMITH. Thank you, Mr. Franks.

The gentleman from New York, Mr. Nadler, the Ranking Mem-
ber of the Constitution Subcommittee, is recognized for an opening
statement.

Mr. NADLER. Thank you, Mr. Chairman.

Clashes between the branches of government are not unknown in
our constitutional history. And this one is a classic one. It starts
off with, in my view, improper exercise of power by the Senate, or
by the Senate minority, and for the first time in American history,
refusing to confirm people not on the grounds of the qualifications
of the people, of the appointees, or the nominees, I should say, but
by asserting that we don’t like the law that was passed, and unless
the law is changed, we will confirm nobody. We will nullify the ef-
fect of the law by refusing to confirm anyone to execute the law.

This is an invasion of the prerogatives of the Congress that
passed the law, and of the obligation of the Executive to enforce the
law, because it destroys the ability of the Executive to enforce the
law, and is intended by its terms and by the statements of the mi-
nority leadership of the Senate to do just that. That was its pur-
pose.

The Consumer Financial Protection Board shall not be allowed to
function until its structure is changed in a way that we don’t have
the votes to change it, is essentially what the minority leadership
of the Senate said. Confronted by that, the Executive perhaps over-
reached by making these recess appointments.

Now, I object to the title of the hearing, “Executive Overreach:
The President’s Unprecedented Recess Appointments.” Whether
there was executive overreach is a matter that will be determined
by the courts. You can make a good case either way, frankly.

One of our witnesses, I was just glancing over his testimony,
quotes from a report of the Senate Judiciary Committee from over
a century ago, in which it essentially agrees with the current Ad-
ministration’s interpretation. And it says, “The recess power
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means, in our judgment, the period of time when the Senate is not
sitting in regular or extraordinary sessions, the branch of the Con-
gress, during extraordinary session for the discharge of executive
functions, when its Members owe no duty of attendance, when its
chamber is empty, when, because of its absence it cannot receive
communications from the President, or participate as a body in
making appointments.”

That is an interpretation by the Senate Judiciary Committee
over 100 years ago. And if that is accepted, then the President was
justified in making these recess appointments, because the pro
forma sessions of the Senate were just that. The Senate was not
capable of acting, should it wish to do so, on the President’s nomi-
nations, by design, and its pro forma sessions only intended to frus-
trate the President’s exercise of his constitutional power without,
in fact, giving the Senate power to consider those nominations at
that time.

That interpretation would make the President’s actions com-
pletely justified. Whether the Supreme Court will agree with that
interpretation or with the contrary interpretation, as I said, I think
there is good law on both sides. We will see. I am not clear about
the purpose of this hearing, since I have heard no one suggest that
the House of Representatives can do anything about this, other
than make statements and give opinions.

I do think that we have a constitutional problem when a minor-
ity in the Senate takes it upon itself to rule against the will of the
majority and to try to nullify laws by simply not confirming people,
regardless of their qualifications, and stating so, unless the law is
changed. And when confronted by that unconstitutional, in my
opinion, Senate overreach, it is not surprising the Executive would
use what weapons it has in its armory. And we are considering the
consequences of that. But we really should be considering the en-
tire question of how do you deal with a minority that seeks to act
as the majority, and to frustrate the will of the majority and of the
Executive in unprecedented ways, and seeks to nullify the law. And
that, it seems to me, is the larger question here. And this question
is a consequence of those actions.

I thank you. And I yield back.

Mr. SmiTH. I thank you, Mr. Nadler. We have a distinguished
panel of witnesses today. And let me proceed to introduce them.

Our first witness is Charles Cooper, a partner in the law firm of
Cooper & Kirk. In 1985, Mr. Cooper was appointed Assistant Attor-
ney General for the Office of Legal Counsel by President Reagan.
Additionally, after attending the University of Alabama School of
Law, where he finished first in his class, he served as a law clerk
to Chief Justice Rehnquist. Mr. Cooper has been named one of the
10 best civil litigators in Washington, D.C.

Our second witness is John Elwood, a partner at Vinson & Elk-
ins. Before joining Vincent & Elkins, Mr. Elwood served in several
senior positions at the Justice Department, including as Deputy
Assistant Attorney General, in the Office of Legal Counsel, and as
an assistant to the Solicitor General. In addition, Mr. Elwood, a
graduate of Yale Law School, served as a law clerk to Justice Ken-
nedy.
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Our final witness is Jonathan Turley, the Shapiro Professor of
Public Interest Law, at the George Washington University Law
School. Professor Turley, an alumnus of Northwestern University
Law School, is a nationally recognized legal scholar, who has writ-
ten extensively in areas ranging from constitutional law, to legal
theory, to tort law. He has been recognized as the second most
cited law professor in the country.

We welcome you all. I look forward to your testimony. And just
as a reminder, there is a 5-minute limit on the testimony. But
whatever is not stated, we can put into the record. So we will pro-
ceed.

Mr. Cooper, will you start us off?

TESTIMONY OF CHARLES J. COOPER, PARTNER,
COOPER & KIRK, PLLC

Mr. CooPER. Thank you very much, Chairman Smith. And good
morning Ranking Member Conyers, Members of the Committee. I
appreciate very much the Committee’s invitation to testify this
morning on this very important separation of powers issue. And I
am especially honored to be in the company of these distinguished
panelists, Professor Turley and Mr. Elwood.

The issue that is at the heart of the Committee’s constitutional
inquiry this morning is whether the Senate was in continuous re-
cess from December 17 to January 23, last, during the holiday
break. The Administration, in an opinion authored by the Office of
Legal Counsel, takes the position that it was, despite the fact that
the Senate repeatedly gaveled itself into pro forma session, and, in
fact, passed legislation during one of those sessions.

In my view, the Senate was not continuously in recess during
that period, and the January 4 recess appointments, therefore, ex-
ceeded the President’s authority under the recess appointment
clause.

OLC’s legal argument rests entirely on the conclusion that even
as the Senate held pro forma sessions, and passed legislation dur-
ing one of them, it remained in recess. Now, that view, I believe,
is unsustainable for three key reasons. There are more, but there
are three I will mention this morning.

The first and threshold reason to conclude that the Senate was
not in continuous recess is that the Senate says so. The Constitu-
tion’s rulemaking clause commits to each house of Congress the
power to determine the rules of its proceedings. And rules gov-
erning when and how a house of Congress determines whether it
adjourns or meets are quintessential rules of proceedings. Because
the rulemaking power commits that authority and the interpreta-
tion of that authority, to the Senate’s judgments, the Senate’s hold-
ing of repeated pro forma sessions between December 17 and Janu-
ary 23, in my opinion, should end the matter.

Second, there is a firmly established practice of using pro forma
sessions to satisfy other constitutional requirements requiring that
the bodies of Congress be in session. For example, the Senate has
repeatedly held pro forma sessions to comply with Article I, Section
5’s requirement that it not adjourn for more than 3 days without
the consent of this body.
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Congress also uses pro forma sessions to satisfy the 20th Amend-
ment’s requirement that it meet at noon on January 3 every year
to start a new session of Congress, unless a different time is estab-
lished by statute. And it is very difficult to see how the Senate can
be in session for purposes of satisfying one constitutional provision,
while in recess for purposes of the other constitutional provision.

And I would like to add this point, which isn’t in my written tes-
timony. But by treating the January 4 appointments as occurring
during an intra-session recess, rather than an intersession recess,
OLC tacitly acknowledged that the Senate’s January 3 pro forma
session started a new session of Congress, as that word is used in
the recess appointment clause.

And since recess appointee’s commissions constitutionally expire
at the end of the next session of Congress, under the recess ap-
pointment clause, that approach allows the President’s appointees
to serve until the end of 2013, rather than the end of 2012. So in
that way, OLC’s treatment of the January 3 pro forma session of
the Senate is really schizophrenic. They have determined that it is
sufficient to start a new session, as that term is used in the recess
appointment clause, but inadequate to end a recess under that
same recess appointment clause.

Now OLC rejects all of these arguments and relies, instead, on
what it says is the purpose of the recess appointment clause. In its
words, to provide a method of appointment when the Senate is un-
available to provide advice and consent. So OLC says the pro forma
sessions are essentially a sham, and that the President has discre-
tion to ignore them.

But that assertion collapses under the weight of one inconvenient
truth. At one of those pro forma sessions, on December 23, the Sen-
ate and the House of Representatives actually passed legislation,
the 2-month extension of the payroll tax cut, which the President
promptly signed into law. So in passing that payroll tax cut exten-
sion bill, the Senate acted by unanimous consent, the very same
t}grocegure by which the vast majority of Federal nominees are con-

irmed.

If the Senate is available to pass legislation by unanimous con-
sent during a pro forma session, then it is surely available to con-
firm the President’s nominees by the same procedure. The OLC
opinion answers that, in fact, the simple fact that the Senate is
able to act during its pro forma sessions is irrelevant in light of the
fact that the President may properly rely, according to OLC, on
public pronouncements that the Senate will not conduct business
during pro forma sessions. There are several problems with that
argument, I submit, but I want to highlight just two in the few mo-
ments that I have remaining.

First, by the time the President made the recess appointments
at issue here, on January 4, the Senate had itself repudiated the
no-business pronouncement that it made when it scheduled those
pro forma sessions. And it is difficult to see how the President can
rely on a public pronouncement by the Senate that the Senate
itself has previously repudiated.

The second point is this: The President did not, in fact, rely on
the no-business public pronouncements. It was the President who
urged the Senate and this body to pass the 2-month payroll tax ex-
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tension during the holiday recess and in pro forma session. And it
was the President who promptly signed it into law. The President
is not entitled both to rely upon the no-business public pronounce-
ment and to ignore it, as he pleases.

The short of my testimony, Mr. Chairman, is that the President’s
January 4 recess appointments, in truth, had nothing to do with
whether the Senate was available to act, and everything to do with
the Senate’s unwillingness to confirm the President’s nominees.
And regardless of whether you think the President, in this in-
stance, sought to exceed his power for good or for ill, I would sub-
mit that it is Congress’s responsibility, its constitutional responsi-
bility, to resist this constitutional excess of his authority.

Thank you very much.

[The prepared statement of Mr. Cooper follows:]
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STATEMENT OF CHARLES J. COOPER
Partner, Cooper & Kirk, PLLC

Before the House Committee on the Judiciary

Concemning
“Executive Overreach: The President’s Unprecedented ‘Recess’ Appointments”
February 15, 2012

Good moming Mr. Chairman and Members of the Committee. My name is Charles J.
Cooper, and Tam a partner in the Washington, D.C., law firm of Cooper & Kirk, PLLC. T
appreciate the Committee’s invitation to present my views on the constitutionality of the
President’s January 4 recess appointments to the National Labor Relations Board and the
Consumer Financial Protection Bureau. For reasons I will explain below, I believe that the
President exceeded his constitutional authority by making these appointments during a three-day
adjournment between pro forma Senate sessions. But first |l would like to outline the professional
experience that informs my thinking on this important subject.

T have spent the bulk of my career, both as a government lawyer and in private practice,
litigating or otherwise studying a broad range of constitutional issues. From 1985 to 1988, I
served as the Assistant Attorney General of the Office of Legal Counsel of the Department of
Justice, where I advised President Reagan and Attorney General Meese on numerous separation
of powers and other constitutional issues. Perhaps most notable for present purposes, in early
1988 the President asked the Justice Department for its opinion as to whether the Constitution
vests the President with an inherent power to exercise a line-item veto. After exhaustive study,
the Office of Legal Counsel (“OLC”) concluded that the proposition was not well-founded and
that the President could not conscientiously attempt to exercise such a power. OLC’s opinion is
publicly available at 12 Op. O.L.C. 128 (1988).'

' As a former head of OLC, 1 am obliged to note that it is entirely proper and natural, in
my view, for the Executive Branch and its legal advisors generally to favor, and to jealously
protect, the powers and prerogatives of the office of the Presidency. That each branch of
government will be alert to and guard against encroachment by the others—which is inevitable—
is a fundamental premise on which the separation of powers is based. It follows, I believe, that
the President is entitled to receive “the benefit of a reasonable doubt as to the law” from his legal
advisors in the Department of Justice. See JACK L. GOLDSMITIL, Tii: TURROR PRUSIDENCY 35
(2007) (quoting EUGENE C. GERHART, AMERICA’S ADVOCATE: ROBERT H. JACKSON 221-22
(1958)). Certainly this was OLC’s view during the time when I served in that office in the
Reagan Administration. To be sure, the President must be able to rely on OLC for independent
legal analysis and advice; advocacy in defense of an Administration policy or action is a
responsibility that falls to other components of the Department. OLC’s obligation is to “provide
advice based on its best understanding of what the law requires,” and the office’s faithful
performance of that function will at times require it to advise that “the law precludes an action
that [the] President strongly desires to take.” Guidelines for the President’s Legal Advisors, 81
INDIANA L. J. 1345, 1348-49 (2006). But OLC is not a court, and its independence does not entail
the neutrality that is the hallmark of judicial independence. “OLC differs from a court in that its
responsibilities include facilitating the work of the Executive Branch and the objectives of the



11

Since leaving government service in 1988, | have been involved in a number of
significant separation of powers cases in both the Supreme Court and the lower federal courts.
F.g., Raines v. Byrd, 521 U.S. 811 (1997) (holding that individual congressmen lack standing to
challenge Line ltem Veto Act); Clinton v. New York, 524 U.S. 417 (1998) (holding that Line
Ttem Veto Act violates Presentment Clause); F~C v. NRA4, 513 U.S. 88 (1994) (dismissing case
as improvidently granted because FEC lacked statutory authority to file cert petition); //7<C v.
NRA, 6 F.3d 821 (D.C. Cir. 1993) (holding that congressional appointment of ex officio,
nonvoting FEC commissioners violates the Appointments Clause), Qlympic Fed. Sav. & Loan
Ass 'nv. Director, Office of Thrift Supervision, 732 F. Supp. 1183 (D.D.C. 1990) (enjoining
operations of the Office of Thrift Supervision because Directors’ appointments were not
authorized by Appointments Clause or Vacancies Act). Together, these experiences have made
me a student of the system of checks and balances implicated by the recess appointments that are
the subject of this hearing.

1

Between December 17, 2011, and January 23, 2012, the Senate held a series of “pro
forma sessions” designed to break the holiday period into three-day adjournments in order to
comply with its constitutional obligation not to adjourn for more than three days during a
congressional session without the consent of the House of Representatives. U.S. CONS1. Art. I,

§ 5, cl. 4. The order that scheduled these pro forma sessions was entered by unanimous consent
and provided that there was to be “no business conducted.” 157 Cong. Rec. S8783 (daily ed.
Dec. 17, 2011). At one of its pro forma sessions, however, the Senate passed by unanimous
consent a two-month extension of the payroll tax cut, as requested by President Obama. /d. at
S8789 (daily ed. Dec. 23, 2011). And on January 3, 2012, the Senate met in pro forma session to
comply with the Twentieth Amendment’s requirement that Congress meet on that date “in every
year . . . unless they shall by law appoint a different date.” The following day, on January 4, the
President made four recess appointments, making Richard Cordray the first Director of the

President, consistent with the requirements of the law.” /d. Indeed, “OLC must take account of
the administration’s goals and assist their accomplishment within the law.” /d. Thus, OLC should
maintain a relationship of what I call “friendly independence” to the Administration and the
President it serves.

OLC often confronts legal issues that do not have black or white answers; many are close
and difficult questions of law, and the answer is sufficiently uncertain—sufficiently gray—that
OLC cannot properly, conscientiously say that the proposed Executive Branch action is legally
precluded. If the answer falls in the gray area—it is neither yes nor no, but rather is maybe yes
and maybe no—then the action is not controlled by law, and the President is free to choose the
course that best serves his purpose and goals, in full view of the legal risks. In approving the
constitutionality of the recess appointments at issue here, OLC candidly acknowledged that
“[tThe question is a novel one, and the substantial arguments on each side create some litigation
risk for such appointments.” 2012 OLC op. at 4. And while I believe that the constitutional
question raised by the January 4 recess appointments is not close, and that the litigation risk for
the appointments is preclusive, I respect the views of those, within OLC and without, who see it
differently.
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Consumer Financial Protection Bureau (“CFPB”) and filling three vacant seats on the National
Labor Relations Board (“NLRB”). The Cordray appointment, if sustained, will empower the
CFPB to exercise Dodd-Frank’s “newly-established federal consumer financial regulatory
authorities” for the first time. Letter from Inspectors General of the Federal Reserve and
Department of the Treasury to Spencer Bachus, Chairman, Committee on Financial Services, and
Judy Biggert, Chairman, Committee on Financial Services, Subcommittee on Insurance, Housing
and Community Opportunity at 6 (Jan. 10, 2011); see also Dodd-Frank Wall Street Reform and
Consumer Protection Act, Pub. L. No. 111-203, § 1066 (codified at 12 U.S.C. § 5586)
(authorizing Secretary of the Treasury to exercise certain preexisting federal powers transferred
to the CFPB until a CFPB Director is appointed). The NLRB recess appointments are of similar
significance because without them the Board would have only two members, and thus would
lack the quorum needed to take action. See New Process Steel, L.1°. v. NLRB, 130 S. Ct. 2635
(2010). Two days after announcing the appointments, on January 6, the Administration released
an OLC opinion that explains the legal rationale for the President’s actions. Before addressing
the merits of OLC’s analysis, some background on the constitutional provisions at issue may be
useful.

11

The Appointments Clause gives the President power “by and with the Advice and
Consent of the Senate” to “appoint . . . Officers of the United States.” U.S. CONs1. Art. 11, § 2,
cl. 2. This “general mode of appointing officers of the United States” is “confined to the
President and Senate jointly,” Till: FLDURALIST NO. 67 (Alexander Hamilton), and it has always
been the method by which the vast majority of officers receive their commissions. As a
“supplement” to this usual procedure, id., the Recess Appointments Clause authorizes the
President to “fill up all Vacancies that may happen during the Recess of the Senate, by granting
Commissions which shall expire at the End of their next Session,” U.S. CONST. Art. I1, § 2, cl. 3.
The Framers gave the President this “auxiliary” power because “it would have been improper to
oblige [the Senate] to be continually in session for the appointment of officers,” and yet
“vacancies might happen in their recess, which it might be necessary for the public service to fill
without delay.” THE FEDERALIST No. 67.

Because the Recess Appointments Clause permits the President, under the specified
circumstances, to bypass the Senate and make appointments unilaterally, it has been a rich source
of conflict between Presidents and Congresses since the early days of the Republic. The earliest
disputes concerned the questions whether a recently created office, which has never before been
occupied, creates a “vacancy” and whether a vacancy that occurs when the Senate is in session
“happen[s] during the recess of the Senate.” See, e.g., Letter from Alexander Hamilton to James
McHenry (May 3, 1799), in 23 THE PAPERS OF ALEXANDER HAMILTON 94 (Harold C. Syrett ed.,
1976), Edmund Randolph, Opinion on Recess Appointments (July 7, 1792), i 24 THE PAPERS
OF THOMAS JEFFERSON, at 165-67 (John Catanzariti et al. ed., 1990); 4 LETTERS AND OTHER
WRITINGS 05 JAMUS MADISON 350-53 (R. Worthington ed., 1884); 26 Annals of Cong. 652-58,
694-722, 742-60 (1814); DAVID P. CURRIE, THE CONSTITUTION IN CONGRFESS: THE
JLITURSONIANS, 1801-1829, at 188-89 (2001). Although there is substantial textual and historical
support for a negative answer to both of these questions, see Michael B. Rappaport, 7he Original
Meaning of the Recess Appointments Clause, 52 UCLA L. Riv. 1487 (2005); Stephens v. Lvans,
387 F.3d 1220, 1228 (11th Cir. 2004) (Barkett, J., dissenting), in an 1823 opinion Attorney

3
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General William Wirt embraced the broader view that the Executive Branch has taken since.

1 Op. Att’y Gen. 631 (1823). Attorney General Wirt’s opinion reads the phrase “may happen
during the recess of the Senate” to mean “may happen to exist during the recess of the Senate,”
and so concludes that the President may fill any seat that is open during a recess regardless of
when it became open or whether it has been previously occupied. /d. at 631-32.

Lengthy adjournments during sessions of Congress were rare in the early nineteenth
century, but longer so-called “intrasession recesses” became more common in recent decades.
With a single exception, see Rappaport, supra at 1572, the uniform practice of Presidents
through World War [ was to refrain from making recess appointments during intrasession
adjournments, and in 1901 Attorney General Knox concluded that the President lacks
constitutional authority to do so, 23 Op. Att’y Gen. 599 (1901). Butin 1921, Attorney General
Daugherty advised President Coolidge that he could break with prior precedent and
constitutionally make recess appointments any time the Senate is unable to “receive
communications from the President or participate as a body in making appointments.” 33 Op.
Att’y Gen. 20, 24 (1921). Although the Senate has intermittently objected to intrasession recess
appointments in the years since, see, e.g., Brief for Senator Edward M. Kennedy as Amicus
Curiae, Stephens v. Evans, 387 F.3d 1220 (11th Cir. 2004) (No. 02-16424), Attorney General
Daugherty’s opinion is the basis for what has become the Executive Branch’s settled view, see,
e.g., Intrasession Recess Appointments, 13 Op. O.L.C. 271, 272-73 (1989); Recess
Appointments—Compensation (5 U.5.C. § 3503), 3 Op. O.L.C. 314, 315-16 (1979); 41 Op. Att’y
Gen. 463, 468 (1900). Although the Supreme Court has never addressed the meaning of the
Recess Appointments Clause, a number of the Courts of Appeals have acquiesced, in whole orin
part, in the Executive’s longstanding view of this Clause. See, e.g., Stephens v. Evans, 387 F.3d
1220 (11th Cir. 2004) (en banc) (upholding intrasession recess appointment to fill vacancy that
occurred while the Senate was in session), United States v. Woodley, 751 F 2d 1008 (9th Cir.
1985 (en banc) (upholding recess appointment to fill vacancy that did not arise while the Senate
was in recess); United States v. Allocco, 305 F.2d 704 (2d Cir. 1962) (same).

Against this backdrop of interbranch disputes and shifting historical practices, the
constitutional issue that brings this Committee into session today is whether the Senate may use
pro forma sessions to prevent the President from making recess appointments. More concretely,
the question is whether the Senate was continuously in recess from December 17 to January 23
despite repeatedly gaveling itself into session and, in one instance, actually passing a bill. In my
view, the Senate was not in “Recess” during its pro forma sessions, and the recess appointments
at issue exceeded the President’s constitutional authority.

T

Before discussing the Administration’s legal rationale for the January 4 appointments, I
will first frame the issue by noting two things that OLC’s opinion does not say. First, the opinion
does not suggest that the President can make recess appointments during a Senate adjournment
of only three days—the length of the adjournment between the pro forma sessions at issue here.
Instead, OLC’s legal argument rests entirely on its conclusion that the Senate is not actually in
session during its pro forma sessions, and so was in continuous recess between December 17 and
January 23. For OLC, then, the Senate’s pro forma sessions are a constitutional nullity, at least
for purposes of the Recess Appointments Clause.
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OLC’s reluctance to argue that the President can make recess appointments during a
three-day Senate adjournment is hardly surprising given the substantial weight of authority to the
contrary. Even Attorney General Daugherty, whose 1921 opinion extended the President’s recess
appointment power to intrasession adjournments, acknowledged that “an adjournment of 5 or
even 10 days [could not] be said to constitute the recess intended by the Constitution.” 33 Op.
Att’y Gen. at 25. Since then, lawyers serving in numerous Administrations have advised
Presidents to wait for a recess of some significant duration before making recess appointments.
See, e.g., Memorandum for Alberto R. Gonzales, Counsel to the President, from Jack L.
Goldsmith II, Assistant Attorney General, Office of Legal Counsel, Re: Recess Appointments in
the Current Recess of the Senate at 3 (Feb. 20, 2004); The Pocket Veto: Historical Practice and
Judicial Precedent, 6 Op. O.L.C. 134, 149 (1982) (observing that OLC “has generally advised
that the President not make recess appointments, if possible, when the break in continuity of the
Senate is very brief”); Recess Appointments Compensation (5 U.S.C. § 5503),3 Op. OL.C.
314, 315-16 (1979) (describing informal advice against making recess appointments during a
six-day intrasession recess in 1970). Indeed, the current Administration recently took this
position before the Supreme Court in New Process Steel, arguing that “the Senate may act to
foreclose” the President’s power to recess appoint a third member of the NLRB “by declining to
recess for more than two or three days at a time over a lengthy period.” Letter to William K.
Suter, Clerk, Supreme Court of the United States, from Elena Kagan, Solicitor General, Office of
the Solicitor General at 3 (April 26, 2010), New Process Steel, I..P. v. NLRB, 130 S. Ct. 2635
(2010) (No. 08-1457); see also Transcript of Oral Argument at 50, New Process Steel, 130 S. Ct.
2635 (Katyal) (explaining that for the President to make a recess appointment “the recess has to
be longer than 3 days”). And recent Presidents have accepted their lawyers’ advice: from the
start of the Reagan Administration until last month, the shortest recess during which a President
made a recess appointment was 10 days. See Henry B. Hogue, Congressional Research Service,
Recess Appointments: Frequently Asked Questions 10 (Jan. 9, 2012).

If, as I believe, the Administration is wrong when it claims that pro forma Senate sessions
are a legal nullity, then the President’s appointments are contrary to both the weight of legal
authority and historical practice. Indeed, as far as I am aware, the present case would stand alone
as the shortest intrasession recess during which any President has ever made a recess
appointment. Presidents have made recess appointments during intersession recesses of less than
three days on only two occasions, Hogue, supra, at 10, and in at least one of these cases the
Senate vigorously protested, see S. Rep. No. 4389, 58th Cong,, 3d Sess., reprinted in 39 Cong.
Rec. 3823, 3824 (1905).

Second, the OLC opinion does not suggest that the Senate is powerless to block recess
appointments by remaining in session. To the contrary, OLC expressly acknowledges that “[t]he
Senate could remove the basis for the President’s exercise of his recess appointment authority by
remaining continuously in session.” 2012 OLC Op. at 1. The only question, then, is whether the
Senate’s acknowledged power to thwart the President’s recess appointment power was properly
exercised through its use of pro forma sessions.

v

The threshold reason to conclude that the Senate’s pro forma sessions interrupted its
holiday adjournment is that the Senate says so. The Constitution vests in each House of Congress
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the power to “determine the Rules of its Proceedings,” U.S. CONST. Article [, § 5, cl. 4, and rules
governing how and when the Senate meets and adjourns are quintessential rules of proceedings.
Because the Rulemaking Clause commits to the Senate judgments about the meaning of its own
rules, the Senate’s determination that it was repeatedly in session between December 17 and
January 23 should end the matter.

The Framers understood that the Houses of Congress must have authority to make their
own rules to function as a coequal branch of government. See Thomas Jefferson,
Constitutionality of Residence Bill of 1790 (July 15, 1790), reprinted in 2 T11: FOUNDLRS’
CONSTITUTION, Document 14 (“Each house of Congress possesses this natural right of governing
itself, and consequently of fixing its own times and places of meeting, so far as it has not been
abridged by . . . the Constitution.”). As Joseph Story explained in his authoritative constitutional
treatise, “[t]he humblest assembly of men is understood to possess this power; and it would be
absurd to deprive the councils of the nation of a like authority.” 2 JOSEPH STORY,
COMMENTARIES ON THE CONSTITUTION § 835 (1833).

When Congress makes rules that govern its proceedings, the President should, like the
courts, defer to the legislative branch. See Mester Mfg. v. INS, 879 F.2d at 571 (9th Cir. 1989)
(“The Constitution . . . requires extreme deference to accompany any judicial inquiry into the
internal governance of Congress.”). Courts honor Congress’ rules under the enrolled bill rule by
treating the attestations of the two houses as “conclusive evidence that a bill was passed by
Congress,” even in the face of evidence that demonstrates otherwise. Pub. Citizen v. District of
Columbia, 486 F.3d 1342 (D.C. Cir. 2007); see also OneSimpleLoan v. U.S. Secreiary of Educ.,
496 F.3d 197 (2d Cir. 2007). This doctrine reflects “the respect due to a coordinate branch of
government,” Marshall Field & Co. v. Clark, 143 U.S. 649, 673 (1892), and underscores the
very limited inquiry courts make where the Congress’ rules of proceedings are at issue. For
similar reasons, the D.C. Circuit has held that it will defer to Congress’ interpretation of
ambiguous congressional rules—to the point that disputes over the meaning of such rules are
nonjusticiable; were it otherwise, “the court would effectively be making the Rules—a power
that the Rulemaking Clause reserves to each House alone.” United States v. Rostenkowski, 59
F.3d 1291, 1306-07 (D.C. Cir. 1995).% And although OLC is surely correct when it says that
Congress “‘may not by its rules ignore constitutional restraints or violate fundamental rights,””

% Accordingly, there is a substantial argument that any ambiguity over when the Senate is
in session is nonjusticiable and that in such a case a court should refuse to entertain arguments
contrary to the Senate’s own determination that it is in session. If a court so held, it would still
hear challenges to the President’s recess appointments but would refuse to second-guess the
Senate’s determination that it was not in recess during its pro forma sessions between December
17 and January 23. See United States v. Mandel, 914 F 2d 1214 (9th Cir. 1990) (permitting
prosecution for exporting goods on commaodity control list to proceed even after concluding that
political question doctrine barred defendant’s challenge to Secretary of Commerce’s decision to
place particular items on list). This is not to say that a court would defer even to a Senate
determination that is manifestly and unambiguously false as a factual matter, such as a claim that
the Senate was in continuous session during a prolonged period when the Senate chamber was in
fact empty. Here, regardless of whether the Senate has absolute or only very broad discretion to
say when it is in session, it plainly acted within the bounds of its authority by declaring itself to
be in session at times when it was able to, and in one instance actually did, pass legislation.

6
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2012 OLC Op. at 20 (quoting United States v. Ballin, 144 U.S. 1, 5 (1892)), the Supreme Court
has made clear that “within these limitations all matters of method are open to the [Senate’s]
determination,” Ballin, 144 U.S. at 5.

The present case underscores the Framers’ wisdom in giving each House of Congress
exclusive authority to make its own rules. Here the President purports to tell the Senate what it
must do to bring itself into session and retroactively declares a series of Senate sessions to be a
constitutional nullity. The Rulemaking Clause does not permit such executive interference in the
Senate’s intemal procedures any more than it would permit similar interference by the courts. Cf.
Nixon v. United States, 506 U.S. 224 (1993). To hold otherwise would threaten Congress’s
ability to function as an independent branch of government, undermining the checks and
balances that the Framers “built into the tripartite Federal Government as a self-executing
safeguard against the encroachment or aggrandizement of one branch at the expense of the
other.” Buckley v. Valeo, 424 U.S. 1, 122 (1976) (per curiam). For this reason I believe that OLC
is in error when it concludes that the President has “large, although not unlimited discretion to
determine when there is a real and genuine recess.” 2012 OLC Op. at 14 (internal quotation
marks omitted). Tt is for the Senate, not the President, to establish and interpret Senate rules and
procedures.

Tt is no answer to say that the Senate could use its rulemaking authority to prevent the
President from making recess appointments “by declaring itself in session when, in practice, it is
not available to provide advice and consent.” 2012 OLC Op. at 20. As discussed in detail below,
the Senate has not done this, for it is available to provide advice and consent during its pro forma
sessions. In any event, the Constitution empowers the Senate to block recess appointments by
refusing to recess, and the validity of the President’s January 4 appointments depends on his
judgment that the Senate unsuccessfully attempted to exercise this power. As Alexander
Hamilton explained in Federalist 76, the Framers denied the President “the absolute power of
appointment” because they believed the Senate would “tend greatly to prevent the appointment
of unfit characters” and would serve as “an efficacious source of stability in the administration”
of government. The prospect of an intransigent Senate that refuses to confirm the President’s
nominees is an unavoidable corollary of the Framers’ decision to “divid[e] the power to appoint
the principal federal officers . . . between the Executive and Legislative branches.” I'reyrag v.
Commissioner, 501 U.S. 868, 869 (1991).

v

But even if the Rulemaking Clause did not give the Congress exclusive authority to
decide when and how to recess, the better view would still be that the President cannot make
recess appointments when the Senate is in pro forma session. Although the use of pro forma
sessions to block recess appointments is a relatively new practice—first threatened during the
Reagan Administration and first used against George W. Bush—there is a firmly established
practice of using pro forma sessions to satisfy the requirements of other constitutional provisions.

Since at least 1949, the Senate has repeatedly held pro forma sessions to comply with
Article I, Section 5’s requirement that it not adjourn for more than three days without the
House’s permission. See, ¢.g., 95 Cong. Rec.12,586 (Aug. 31, 1949); 95 Cong. Rec. 12,600
(Sept. 3, 1949); 96 Cong. Rec. 7769 (May 26, 1950); 96 Cong. Rec. 7821 (May 29,1950); 96
Cong. Rec. 16,980 (Dec. 22,1950); 96 Cong. Rec. 17,020 (Dec. 26, 1950); 96 Cong. Rec. 17,022

7
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(Dec. 29, 1950); 97 Cong. Rec. 2835 (Mar. 22, 1951); 97 Cong. Rec. 2898 (Mar. 26, 1951); 97
Cong. Rec. 10,956 (Aug. 31, 1951); 97 Cong. Rec. 10,956 (Sept. 4, 1951); 98 Cong. Rec. 3998-
99 (Apr. 14, 1952); 101 Cong. Rec. 4293 (Apr 4, 1955); 103 Cong. Rec. 10,913 (July 5, 1957).
Congress has also used pro forma sessions to satisfy the Twentieth Amendment’s requirement
that it meet at noon on January 3 to start a new session unless a different time is specified by
statute. See HR. Con. Res. 232, 96™ Cong, 93 Stat 1438 (1979) (pro forma session to be held on
January 3, 1980); HR. Con. Res. 260, 102d Cong., 105 Stat. 2446 (1991) (pro forma session to
be held on January 3, 1992); 151 Cong. Rec. S14,421 (daily ed. Dec. 21, 2005) (pro forma
session to be held on January 3, 2006); 153 Cong. Rec. S16,069 (daily ed. Dec. 19, 2007) (pro
forma session to be held on January 3, 2008); 157 Cong. Rec. S8783 (daily ed. Dec. 17, 2011)
(pro forma session to be held on January 3, 2012). Pro forma sessions have long been widely
accepted as a permissible method of fulfilling these constitutional mandates, and it is difficult to
see how the Senate could be in session for purposes of one constitutional provision while in
recess for purposes of another.

VI

Rejecting these arguments, OLC relies instead on the purpose of the Recess
Appointments Clause: “to provide a method of appointment when the Senate [is] unavailable to
provide advice and consent.” 2012 OLC Op. at 15. Throughout its lengthy opinion, OLC
repeatedly emphasizes the Executive Branch’s “traditional view that the Recess Appointments
Clause is to be given a practical construction focusing on the Senate’s ability to provide advice
and consent to nominations . . . .” Id. at 4. In concluding that a pro forma session of the Senate is
indistinguishable from a recess of the Senate, OLC argues that “the touchstone is [the pro forma
sessions’] ‘practical effect, viz., whether or not the Senate is capable of exercising its
constitutional function of advising and consenting to executive nominations.” ” Id. at 12 (quoting
Recess Appointments, 41 Op. Att’y Gen. at 467).

OLC is certainly correct that the Recess Appointments Clause was intended to provide
“an auxiliary method of appointment,” as Hamilton put in Federalist No. 67, for filling
“vacancies that may happen during the recess of the Senate,” when the Senate is unavailable to
perform its advice and consent function. But even accepting at face value OLC’s “practical
construction” of the Recess Appointments Clause, the recess appointments made by the
President on January 4 cannot reasonably be justified on the ground that the Senate was
unavailable or otherwise unable to perform its advice and consent function. Rather, the Senate
has simply been umnwilling to provide its advice and consent to the President’s nominees.

First, not only has the Senate been “available” in fact to consider these nominations, it
has actually been considering some of them for many months. The President recess appointed
Terence Flynn to a seat on the NLRB that had been vacant since August 27, 2010, when Peter
Schaumber’s statutory term expired. National Labor Relations Board, Members of the NLRB

* See also, e.g., 2012 OLC Op. at 14 (“[B]rief pro forma sessions of this sort, at which the
Senate is not capable of acting on nominations, may properly be viewed as insufficient to
terminate an ongoing recess for purposes of the Clause.”); id. at 15 (“[W]e believe the critical
inquiry is the ‘practical’ one identified above—to wit, whether the Senate is available to perform
its advise and consent function.”).
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since 1935, https://www.nlrb.gov/members-nlrb-1935 (last visited Feb. 11, 2012). This vacancy
thus occurred by operation of law, not as a result of some unexpected event such as resignation
or death. Yet the President waited over four months, until January 2011, to nominate Mr. Flynn
to fill the seat. Far from being unavailable or otherwise unable to provide its advice and consent
to Mr. Flynn’s nomination, the Senate has simply been unwilling to do so for over a year. In the
case of Richard Griffin, the President waited until December 15, 2011—two days before the
Senate’s adjournment for the holiday—to nominate him to a seat that became vacant at the
expiration of Wilma Liebman’s statutory term months earlier, on August 27, 2011. /d. Again,
this vacancy on the NLRB occurred by operation of law; it took no one by surprise. Itis
untenable for OLC to claim that the President acted to fill these vacancies because the Senate
was not “capable of exercising its constitutional function of advising and consenting to executive
nominations.” 2012 OLC Op. at 12.

Indeed, in publicly announcing his recess appointment of Mr. Cordray to the CFPB,
President Obama abandoned any pretense that he was acting because the Senate was unavailable
to consider the nomination. To the contrary, the President declared that he was making the recess
appointment despite the fact that the Senate Asad heen considering the nomination for over six
months. This is what he said: “Now, I nominated Richard for this job last summer . . . For almost
halt a year, Republicans in the Senate have blocked Richard’s confirmation. They refused to
even give Richard an up or down vote . . . .” President Barak Obama, Remarks by the President
on the Economy, available at http://www.whitehouse.gov/the-press-office/2012/01/04/remarks-
president-economy (Jan. 4, 2012). The President was not complaining that the Senate was
unavailable or unable to confirm Mr. Cordray. He was complaining that the Senate refused to
confirm Mr. Cordray. And, as he candidly proclaimed: “I refuse to take no for an answer.” /d.

Thus, the President himself has openly acknowledged that his purpose in recess
appointing Mr. Cordray to the CFPB had nothing to do with the only purpose offered by his
lawyers at OLC as providing a constitutional justitication for the exercise of his power to do so.
The President’s January 4 recess appointments were driven not by any concern that the Senate
was unavailable to perform its constitutional role in the appointment of government officers, but
rather by the President’s determination, openly avowed, to circumvent the Senate’s role.

v

For OLC, however, the Senate’s availability to perform its advice and consent function is
not determined by whether the Senate is in fac/ available to consider a nomination, or even by
whether it has in fact been considering a nomination for many months. Rather, OLC focuses
solely on whether the Senate’s availability to consider a nomination is interrupted by a recess of
sufficient duration to justify exercise of the President’s recess appointment power. And, as
previously noted, it has opined that the Senate was unavailable throughout its holiday
adjournment—from December 17 to January 23—because the days in which the Senate held a
pro forma session were constitutionally indistinguishable from the days in which the Senate
chamber was dark and empty.

But this assertion collapses under the weight of a single inconvenient truth: while holding
a pro forma session on December 23, the Senate passed a bill—a two-month extension of the
payroll tax cut—which the President promptly signed into law. 157 Cong. Rec. S8789 (daily ed.
Dec. 23, 2011). (The House passed the extension bill on the same day, also during a pro forma

9
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session.) This was not the first time that the Senate had passed legislation during a pro forma
session. See id. at S5297 (daily ed. Aug. 5, 2011) (passing Airport and Airway Extension Act
during pro forma session). In passing the payroll tax cut extension, the Senate acted by
unanimous consent, the same procedure by which the Senate confirms most presidential
nominees. MICHAEL L. KOEMPEL & JUDY SCHNEIDER, CONGRESSIONAT, DESKBOOK § 10.80 (5th
ed. 2007); see, e.g., 157 Cong. Rec. S7874-75 (daily ed. Nov. 18, 2011); 157 Cong. Rec. S4303
(daily ed. June 30, 2011); 156 Cong. Rec. S587 (daily ed. Feb. 11, 2010). In fact, the Senate
confirmed numerous nominees by unanimous consent the very day it agreed to hold the pro
forma sessions at issue here. 157 Cong. Rec. 8$8769-70 (daily ed. Dec. 17, 2011). If the Senate
can pass legislation by unanimous consent during a pro forma session, then it can surely confirm
the President’s nominees in the same manner, especially if there is an immediate and
indisputable need for it to do so. Further, Senate committees often consider presidential
appointees when the Senate is in intrasession recesses. During the intrasession recess from
January 7 to January 20, 1993, for example, Senate committees “considered nearly every one of
President-elect Clinton’s cabinet nominations.” Michael A. Carrier, Note, When Is the Senate in
Recess for Purposes of the Recess Appointments Clause?, 92 MICH. L. Rev. 2204, 2242 (citing
139 Cong. Rec. D46-48 (daily ed. Jan. 20, 1993)). Had some national emergency over the
holiday break made the filling of a vacant office imperative, there is no doubt that the Senate
would have been able to confirm a nominee at one of its pro forma sessions. Nor is there any
doubt that the President could have called the Senate into session for the purpose of performing
its advice and consent function, if he determined that the national interest required him to do so.
U.S. CONST., ART. 11, § 3, cl. 2.

The OLC opinion answers that, even if in fact the Senate is able to act during its pro
forma sessions, the President “may properly rely on the public pronouncements of the Senate
that it will not conduct business.” 2012 OLC Op. at 21. There are several problems with this
argument.

First, the Senate’s scheduling order directing that no business be conducted during pro
forma sessions was entered by unanimous consent, and there can be no doubt that the Senate was
perfectly free to overrule it, and to conduct business, by unanimous consent. See FLOYD M.
RIDDICK & ALAN S. FRUMIN, RIDDICK’S SENATE PROCEDURE 1313 (1992) (“A unanimous
consent agreement can be set aside by another unanimous consent agreement.”). Surely, under a
“practical construction” of the Recess Appointments Clause “focusing on the Senate’s ability to
provide advice and consent to nominations,” 2012 QOLC QOp. at 4, the indisputable practical
reality that the Senate is able to provide advice and consent to nominations during a pro forma
session trumps a non-binding public pronouncement to the contrary. Second, given that the
Senate passed a law during its pro forma session on December 23, prior to the January 4 recess
appointments, the President plainly was not entitled to rely on the Senate’s repudiated public
pronouncement that no business would be conducted at such sessions. If a Senate recess is
defined as any period during which the Senate is not available to conduct business, then surely
the Senate cannot be in recess when it passes legislation. Finally, President Obama in fact has not
relied on the Senate’s no-business pronouncement. It was the President who urged the Senate to
pass the two-month extension of the payroll tax cut during the holiday adjournment, and he
promptly signed the bill into law notwithstanding that it was passed by the Senate in plain
violation of the order scheduling the December 23 pro forma session. The President surely is not
entitled horh to rely on the Senate’s public pronouncement that it will not conduct business and
to ignore it, as he pleases.

10
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Rather than furthering the purpose of the President’s recess appointment power, the OLC
opinion would allow that power to swallow the Senate’s authority to withhold its consent when it
believes a nominee should not be confirmed. The President’s January 4 recess appointments had
nothing to do with whether the Senate was available to act and everything to do with the Senate’s
unwillingness to confirm the President’s nominees. As with every branch of our government,
there is “hydraulic pressure” within the Executive “to exceed the outer limits of its power.” /NS
v. Chadha, 462 U.S. 919, 951 (1983). Regardless of whether the President has sought to exceed
his power for good or ill, itis Congress’ constitutional responsibility to resist him.

Mr. SmiTH. Thank you, Mr. Cooper.
Mr. Elwood?
TESTIMONY OF JOHN P. ELWOOD, VINSON & ELKINS

Mr. ELwooD. Mr. Chairman, Ranking Member Conyers, thank
you for giving me the opportunity to appear before you this morn-
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ing, and present my thoughts on the constitutionality of the Presi-
dent’s January 4 recess appointments. I will confine my prepared
remarks this morning to the question of their constitutionality, not
whether they were advisable or appropriate, as a matter of comity,
between the branches of government.

The executive branch and the Senate have long used a practical
and functional test to determine when the Senate is in recess for
purposes of the President’s recess appointment authority. As Con-
gressman Nadler noted, the Senate Judiciary Committee wrote in
an authoritative 1905 report that the Framers meant the word re-
cess “Should mean something real, not something imaginary.
Something actual. Not something fictitious. They used the word as
the mass of mankind then understood it and now understand it. It
means the period of time when the Senate is not sitting in regular
or extraordinary session as a branch of the Congress, when its
Members owe no duty of attendance when its chamber is empty.”

Based on the language of the Senate orders creating the recess,
I believe the President reasonably concluded that the Pro Forma
sessions held around the time of the appointments did not inter-
rupt the ongoing recess of the Senate.

The recess order specified that the Senate would hold “Pro forma
sessions only, with no business conducted.” As the name “pro
forma” makes clear, the sessions had only the form and not the
substance of a legislative session. The Senate has held scores of pro
forma sessions during 22 recesses since the procedure was first
used in November 2007 to prevent recess appointments. Over-
whelmingly, each session has lasted only about 30 seconds, and
true to the terms of the recess orders, no business has been con-
ducted.

The Senate’s other actions confirmed that they were in recess at
the time. Before this recess, the Senate put in place a special mech-
anism for what the Senate procedure manual calls recess appoint-
ments to commissions, committees, and boards, reflecting recogni-
tion both that normal procedures wouldn’t work, because of the re-
cess, and that it is important to keep positions filled.

Under the circumstances, the “mass of mankind” would conclude
that the Senate remained in recess, despite the pro forma sessions.
And, indeed, the public statements of senators reflect their belief
that the Senate was not available for the entire recess, and that
no legislative business would be done during that time.

I acknowledge that there are at least three credible arguments
for why the pro forma sessions did interrupt the Senate’s recess,
as Mr. Cooper has recited. The implication of these arguments is
that the appointments were made during what is essentially a 3-
day recess. Ultimately, I do not find the arguments persuasive.

First, it is true that the pro forma sessions here were not simply
conducted to prevent recess appointments. Because the House did
not consent to adjournment, reportedly, in order to prevent recess
appointments, the session sought to satisfy the requirement of Arti-
cle I that neither house shall adjourn for more than 3 days without
the consent of the other.

One session was also held to satisfy the 20th Amendment’s re-
quirement that Congress must meet on January 3, unless it pro-
vides otherwise. But assuming the pro forma sessions satisfy those
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requirements, it does not follow that they would interrupt the re-
cess of the Senate for purposes of a differently worded provision of
a different article of the Constitution that was intended to serve a
very different need, to keep offices filled.

In constitutional law, context matters. The very same clause of
the Constitution gives Congress the power to regulate commerce,
“Among the several States and with the Indian tribes.” But Con-
gress has plenary authority to regulate Indian affairs, but not
interstate commerce.

It is reasonable to believe that Congress has greater leeway to
use pro forma sessions for internal legislative branch operations
than it does to affect the powers of another branch. And while
there is a historical tradition of using pro forma sessions for legis-
lative purposes, there is no comparable tradition of using a series
of such sessions to deny the President authority to make appoint-
ments during what would otherwise plainly be a lengthy recess.

Second, the Constitution gives the Senate the power to determine
the rules of its proceedings. But the courts have recognized that a
House’s power to govern its internal affairs does not give it license
to override constitutional limits on its authority, such as by impair-
ing the functions of a coordinate branch. It is particularly difficult
for the Senate to justify denying the President the ability to keep
executive offices filled at a time it grants its own leadership au-
thority to make appointments despite the recess.

Finally, it is true that twice during the 111th Congress the Sen-
ate enacted legislation by unanimous consent during what were
originally scheduled to be pro forma sessions. I do not believe those
two unusual episodes, which involved extraordinary efforts to avert
imminent harm, prove that the Senate is available, as a general
matter, to do work during pro forma sessions.

The recess order here explicitly said that no work was to be con-
ducted during the sessions. And as the Congressional Research
Service concluded just last month, “Normally, it is understood that
during a pro forma session, no business will be conducted”.

Even before these two outlier sessions where legislation was
passed, Senators stated, quote, “We are not going to be able to con-
sider legislation, unquote, during the recess. If even Members of
the Senate believe there is no reasonable possibility of performing
legislative work during pro forma sessions, I see no basis for hold-
ing the President to a higher standard.

I look forward to answering your questions.

[The prepared statement of Mr. Elwood follows:]
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STATEMENT OF JOHN P. ELWOOD
Before the U.S. House of Representatives Committee on the Judiciary
Executive Overreach: The President’s Unprecedented “Recess” Appointments
February 15, 2012

Mr. Chairman and Members of the Committee, thank you for giving me the
opportunity to appear before you this morning and present my views on the
constitutionality of the President’s January 4 recess appointments. The President’s
recess appointment power is a subject I have studied both as a government
employee and as a private citizen—in government, as an Assistant to the Solicitor
General, and later as the Deputy Assistant Attorney General for the Office of Legal
Counsel that oversaw personnel issues; and as a private citizen, as a student of the
law with an interest in the Founding era and questions of structural constitutional
law.

As we will discuss today, both Houses of Congress have used pro forma
sessions for a variety of purposes through our Nation’s History. But beginning in
November 2007, a new purpose was devised: to break a lengthy intrasession recess
into a series of breaks believed to be too short for the President to make recess
appointments. Thus, the basic question we will be discussing today is whether pro
forma sessions at which no business is scheduled to be conducted are sufficient to
interrupt the recess of the Senate, and thus to prevent the President from using his
authority under Article II of the Constitution to make recess appointments.
Because pro forma sessions were not used for this purpose during the first 218 years
of the American experiment, the constitutional question is undoubtedly a novel one.

As any student of recess appointments will tell you, there are few judicial
opinions even touching generally on the subject of recess appointments,! and none is
particularly illuminating of the question now presented. The sources that shed
light on the President’s ability to make recess appointments notwithstanding pro
forma sessions include founding-era documents, executive and legislative materials
reflecting the practices of both branches, and judicial opinions on related subjects.

1 Evans v. Stephens, 387 F.3d 1220, 1225-26 (11th Cir. 2004) (en banc); Swan v. Clinton, 100
F.3d 973, 987 (D.C. Cir. 1996); United States v. Woodley, 751 F.2d 1008, 1012-13 (9th Cir. 1985) (en
banc); United States v. Allocco, 305 F.2d 704, 710-14 (2d Cir. 1962); Nippon Steel Corp. v. Int'l Trade
Comm'n, 239 F. Supp. 2d 1367, 1374 n.13 (Cit. Int'l Trade 2002); Wilkinson v. Legal Servs. Corp., 865
F. Supp. 891, 900 (D.D.C. 1994), rev'd, 80 F.3d 535 (D.C. Cir. 1996); Mackie v. Clinton, 827 F. Supp.
56, 57-58 (D.D.C. 1993), vacated as moot, Nos. 93-5287, 93-5289, 1994 W1, 163761 (D.C. Cir. Mar. 9,
1994); McCalpin v. Dana, No. 82-542, at 14 (D.D.C. Oct. 5, 1982); Staebler v. Carter, 464 1°. Supp.
585, BIT (D.D.C. 1979); Gould v. United States, 19 Ct. C1. 593, 595-96 (1884): In re Farrow, 3 I. 112,
115-16 (N.D. Ga. 1880); Schenck v. Peay, 21 I°. Cas. 672 (I15.1). Ark. 1869); In re District Attorney of
United States, 71°. Cas. 731 (15.1). Pa. 1868).
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There are credible arguments to be made on both sides of the question.
Professor Turley and Mr. Cooper have set forth the opposing view persuasively, and
I respect their analyses. However, I beheve the better view, based on the
traditional view of the Recess Appointments Clause, is that pro forma sessions at
which no business is conducted do not interrupt the recess of the Senate for
purposes of the Recess Appointments Clause.

My testimony today addresses the question of the constitutionality of the
appointments, not their advisability or the manner in which the White House
handled the nominations.

I

The Recess Appointments Clause of the Constitution provides that “[t]he
President shall have Power to fill up all Vacancies that may happen during the
Recess of the Senate, by granting Commissions which shall expire at the End of
their next Session.” U.S. Const. art. IT, § 2, cl. 3. The Clause immediately follows
the Appointments Clause, which establishes the general method for appointment of
Officers of the United States. There was httle discussion of the Recess
Appointments Clause at the Constitutional Convention. But Alexander Hamilton
described it in The Federalist as providing a “supplement” to the President’s
appointment power, establishing an “auxiliary method of appointment, in cases to
which the general method was inadequate.” The Federalist No. 67, at 409 (Clinton
Rossiter ed. 1961).

The Department of Justice has long taken the view that “the term ‘recess’
includes intrasession recesses if they are of substantial length.”  Recess
Appointments During an Intrasession Recess, 16 Op. O.L.C. 15, 15 (1992); Recess
Appointments—Compensation (5 U.S.C. § 5503), 3 Op. O.L.C. 314, 316 (1979);
Recess Appointments, 41 Op. Att’y Gen. 463, 468 (1960); Executive Power—Recess
Appointments, 33 Op. Att’y Gen. 20, 21-22, 25 (1921) (“Daugherty Opinion”). The
Comptroller General, an Officer of Congress, has long concurred in the view that an
extended intrasession adjournment of the Senate is a “recess” in the constitutional
sense, during which “an appointment properly may be made.” Appointments—
Recess Appointments, 28 Comp. Gen. 30, 34 (1948). The few judicial opinions that
have addressed the subject have likewise concluded that a President may validly
make appointments during intrasession recesses. The en banc Eleventh Circuit
upheld the recess appointment of a judge made during an eleven-day intrasession
recess. See Evans v. Stephens, 387 F.3d 1220, 1224-26 (11th Cir. 2004) (en banc);
see also Nippon Steel Corp. v. Int’l Trade Comm’n, 239 F. Supp. 2d 1367, 1374 n.13
(Ct. Int'l Trade 2002); Gould v. United States, 19 Ct. CL. 593, 595-96 (1884).

In The Federalist, Hamilton explained that the Clause was needed because
“it would have been improper to oblige [the Senate] to be continually in session for
the appointment of officers,” and it “might be necessary for the public service to fill
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[vacancies] without delay.” The Federalist No. 67, at 410. Other contemporaneous
materials also indicate that the recess appointment power is necessary for
situations when the Senate is unable to advise on appointments. See 4 The Debates
in the Several State Conventions on the Adoption of the Federal Constitution as
Recommended by the General Convention at Philadelphia in 1787, at 135-36
(Jonathan Elliott ed., 2d ed. 1836) (“Elhott’s Debates”) (statement of Archibald
Maclaine at North Carolina ratification convention) (July 28, 1788) (“Congress are
not to be sitting at all times; they will only sit from time to time, as the public
business may render it necessary. Therefore the executive ought to make temporary
appointments, as well as receive ambassadors and other public ministers. This
power can be vested nowhere but in the executive, because he is perpetually acting
for the public; for, though the Senate is to advise him in the appointment of officers,
&c., yet, during the recess, the President must do this business, or else it will be
neglected; and such neglect may occasion public inconveniences.”); cf. Letters of Cato
IV, reprinted in 2 The Complete Anti-Federalist 114 (Herbert J. Storing ed., 1981)
(“Though the president, during the sitting of the legislature, is assisted by the
senate, yet he is without a constitutional council in their recess . . ..”). Thus, since
the earliest days of the Republic, the Recess Appointment Clause has been thought
to be available when the Senate was not “in session for the appointment of officers.”
The Federalist No. 67, at 410.

Sources from the first half of the nineteenth century likewise indicate that
the Recess Appointments Clause is implicated when the Senate is not able to review
nominations. Justice Story wrote, “There was but one of two courses to be adopted
[at the Founding]; either, that the senate should be perpetually in session, in order
to provide for the appointment of officers; or, that the president should bhe
authorized to make temporary appointments during the recess, which should
expire, when the senate should have had an opportunity to act on the subject.” 3
Joseph Story, Commentaries on the Constitution of the United States § 1551, at 410
(1833); id. § 1552, at 411 (contrasting recesses with when “the senate is
assembled”). Executive materials from that period likewise indicate that the
President could make recess appointments to fill “all vacancies which . . . happen to
exist at a time when the Senate cannot be consulted as to filling them.” Executive
Authority to Fill Vacancies, 1 Op. Att'y Gen. 631, 633 (1823) (emphasis added);
Power of President to Fill Vacancies, 3 Op. Att'y Gen. 673, 676 (1841) (“[TThe
convention very wisely provided against the possibility of [an “Interregna in the
executive powers”’] by enabling and requiring the President to keep full every office
of the government during a recess of the Senate, when his advisers could not be
consulted . . ..”) (emphasis added).

Consistent with those early views, the Department of Justice’s understanding
of the term “recess” has long emphasized the practical availability of the Senate to
give advice and consent. In 1921, citing opinions of his predecessors dating back to
the Monroe administration, Attorney General Harry M. Daugherty argued that the
question “is whether in a practical sense the Senate 1s in session so that its advice

3
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and consent can be obtained. To give the word ‘recess’ a technical and not a
practical construction, is to disregard substance for form.” 33 Op. Att’y Gen. at 21-
22; see also id. at 25 (“Is the Senate absent so that it can not receive
communications from the President or participate as a body in making
appointments?”); accord Recess Appointments, 41 Op. Att’'y Gen. at 467 (looking to
“practical effect” of an intrasession recess in determining whether it implicates
recess appointment power, and “whether or not the Senate is capable of exercising
its constitutional function of advising and consenting to executive nominations”).

The Executive Branch is not alone in emphasizing the practical availability of
the Senate in determining whether the recess appointment power is implicated.
More than a century ago, the Senate Judiciary Committee endorsed a practical
understanding of the term “recess” that focuses on the Senate’s ability to perform
its functions. The Committee wrote:

It was evidently intended by the framers of the Constitution that [the
word “recess”] should mean something real, not something imaginary;
something actual, not something fictitious. They used the word as the
mass of mankind then understood it and now understand it. It means,
in our judgment, . . . the period of time when the Senate is not sitting
in regular or extraordinary session as a branch of the Congress, or in
extraordinary session for the discharge of executive functions; when its
members owe no duty of attendance; when its Chamber is empty;
when, because of its absence, it can not receive communications from
the President or participate as a body in making appointments. . . . Its
sole purpose was to render it certain that at all times there should be,
whether the Senate was in session or not, an officer for every office,
entitled to discharge the duties thereof.

S. Rep. No. 58-4389, at 2 (1905) (second emphasis added); see also Riddick’s Senate
Procedure 947 & n.46 (1992) (citing report as authoritative “on what constitutes a
‘Recess of the Senate’”), available at http://www.gpo.gov/fdsys/pkg/GPO-RIDDICK-
1992/pdf/GPO-RIDDICK-1992-88.pdf; cf. 1 George T. Custis, Constitutional History
of the United States 486 n.1 (1889) (“This expression, a ‘house’, or ‘each house,” is
several times employed in the Constitution with reference to the faculties and
powers of the two chambers respectively, and it always means, when so used, the
constitutional quorum, assembled for the transaction of business, and capable of
transacting business.”) (emphasis added).

The Comptroller General attributed a similar purpose to the Clause in his
opinion discussing the use of the Pay Act, 5 U.S.C. § 5503, to pay officers serving
under intrasession recess appointments, saying that such persons would be
appointed “when the Senate is not actually sitting and is not available to give its
advice and consent in respect to the appointment.” Appoinimenis—Recess
Appointments, 28 Comp. Gen. at 37.
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II.

Applying those principles suggests that during pro forma sessions at which
no business is to be conducted, “the Senate is not sitting in regular or extraordinary
session as a branch of the Congress” and “its members owe no duty of attendance,”
S. Rep. No. 58-4389, at 2, and accordingly they do not interrupt the recess of the
Senate.

At the risk of being obvious, these are, after all, “pro forma” sessions,
meaning they are “[dJone as a formality; perfunctory,” AMERICAN HERITAGE
DICTIONARY 1400 (4th ed. 2000), that they have the form of a session but not the
substance. See also BLACK'S Law DIcTIONARY (9th ed. 2009) (“Made or done as a
formality.”; “pro forma session. A legislative session held not to conduct business
but only to satisfy a constitutional provision that neither house may adjourn for
longer than a certain time (usu. three days) without the other house’s consent.”).
During the three Congresses when such sessions have been used to prevent recess
appointments, such sessions typically have lasted around 30 seconds from gavel to
gavel, and the terms of the recess order ordinarily foreordain that it will be a “pro
forma session only, with no business conducted” during those sessions. 154 Cong.
Rec. S2194 (daily ed. Mar. 13, 2008).2 It is therefore not surprising that the public
statements of many Members of the Senate suggest that they do not view these pro
forma sessions to interrupt the recess. See, e.g., 157 Cong. Rec. S6826 (daily ed.
Oct. 20, 2011) (statement of Sen. Inhofe) (referring to the upcoming “1-week
recess”); id. at S4182 (daily ed. June 29, 2011) (statement of Sen. Sessions) (“the
Senate is scheduled to take a week off, to go into recess to celebrate the Fourth of
July ...."); 154 Cong. Rec. S7984 (daily ed. Aug. 1, 2008) (statement of Sen. Hatch)
(referring to upcoming “5-week recess”); id. at S7999 (daily ed. Aug. 1, 2008)
(statement of Sen. Dodd) (noting that Senate would be in “adjournment or recess
until the first week in September”); id. at S7713 (daily ed. July 30, 2008) (statement
of Sen. Cornyn) (referring to the upcoming “month-long recess”); see also id. at
52193 (daily ed. Mar. 13, 2008) (statement of Sen. Leahy) (referring to the
upcoming “2-week Easter recess”); id. at S1728 (daily ed. Mar. 7, 2008) (statement
of Sen. Kyl) (same); see also 157 Cong. Rec. S8349 (daily ed. Dec. 6, 2011)

2 See, e.g., 157 Cong. Rec. S8783 (daily ed. Dec. 17, 2011); id. at STR76 (daily ed. Nov. I8,
2011); id. at S6891 (daily ed. Oct. 20, 2011); id. at S6009 (daily ed. Sept. 26, 2011); id. at S5292 (laily
cd. Aug. 2, 2011); id. at S3465 (daily cd. May 26, 2011); 1536 Cong. Ree. S7775 (daily ¢d. Sept. 29,
2010); 154 Cong. Ree. S10,958 (daily ed. Dee. 11, 2008); id. at S10,776 (daily ed. Nov. 20, 2008); id. at
SR077 (daily ed. Aug. 1, 2008); id. a1 S1085 (daily ed. I°cb. 14, 2008); 153 Cong. Ree. S16,069 (daily
ed. Dec. 19, 2007); id. at S14,661 (daily cd. Nov. 16, 2007); accord 154 Cong. Ree. S4849 (daily od.
May 22, 2008) (recess order stating (hat “no action or debate” is (o occur during pro forma scssions).

5
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(statement of Sen. Durbin) (urging passage of payroll tax cut extension “before the
holiday recess”). Some of those statements also specifically note that the Senate
will be unable to perform work during that period. See 157 Cong. Rec. S5035 (daily
ed. July 29, 2011) (statement of Sen. Thune) (saying of August recess “[wle are not
going to be able to consider these [trade] agreements until September”). Many of
the calendars the Senate makes available to the public treat recesses punctuated
with pro forma sessions as a single recess, rather than a series of shorter recesses,
noting that “usually no business is conducted during these time periods.” 2071-
2012 Congressional Directory 538 n.2 (Joint Comm. on Printing, 112th Cong., comp.
2011); United States Senate, The Dates of Sessions of the Congress,
http://www.senate.gov/reference/Sessions/sessionDates.htm.

Perhaps most tellingly, the Senate usually takes special steps for the
appointment of personnel at the outset of recesses punctuated with pro forma
sessions that mirror the steps it takes at the outset of lengthy recesses without such
sessions. Compare, e.g., 157 Cong. Rec. S8783 (daily ed. Dec. 17, 2011) (providing
that “notwithstanding the upcoming recess or adjournment of the Senate, the
President of the Senate, the President pro tempore, and the majority and minority
leaders [are] authorized to make appointments to commissions, committees, boards,
conferences, or interparliamentary conferences authorized by the law, by concurrent
action of the two Houses, or by order of the Senate”),? with 156 Cong. Rec. S6974
(daily ed. Aug. 5, 2010) (similar order at outset of 39-day recess); 153 Cong. Rec.
510,991 (daily ed. Aug. 3, 2007) (similar order at outset of 32-day recess). The fact
that the Senate takes such steps suggest an appreciation that, even with pro forma
sessions, it will be unable act on appointments during that period using ordinary
procedures.

Under the circumstances, I believe that the President could properly conclude
that the Senate is not available to consider nominations during pro forma sessions
at which no business is to be conducted, and that accordingly, for the entire period
that the Senate is in recess, “it can not . . . participate as a body in making
appointments.” S. Rep. No. 58-4389, at 2; Daugherty Opinion, 33 Op. Att'y Gen. at
25 (discussing the President’s “large, although not unlimited, discretion to
determine when there is a real and genuine recess making it impossible for him to
receive the advice and consent of the Senate”).

@ See, also, e.g., 157 Cong. Rec. ST876 (daily ed. Nov. 18, 2011); id. at S5292 (daily ed. Aug. 2,
2011); id. at S3463 (daily ed. May 26, 2011); 156 Cong. Rec. S7T775 (daily ed. Sept. 29, 2010); 154
Cong Ree. 810,958 (daily od. Dec. 11, 2008); id. at 810,776 (daily ¢d. Nov. 20, 2008); id. at 810,427
(daily ed. Oct. 2, 2008); id. at SB077 (daily cd. Aug. 1, 2008); id. at S6332 (daily ed. Junc 27, 2008);
id. at 84848 (daily ed. May 22, 2008); id. ai S2190 (daily c¢d. Mar. 13, 2008); id. at $1085 (daily cd.
Ieb. 14, 2008); 153 Cong. Rec. 816,060 (daily ed. Dec. 19, 2007); id. al S14,655 (daily ed. Nov. 16,
2007).
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I1I1.

I recognize that there are credible arguments supporting the conclusion that
the President lacks constitutional authority to make recess appointments when the
Senate is meeting in pro forma sessions every three days. I would like to devote the
rest of my presentation to explaining why I believe those arguments are ultimately
unpersuasive.

The first is that the Senate has used pro forma sesstons in other contexts to
fulfill constitutional requirements. For example, beginning in 1980, pro forma
sessions have been used sporadically to address the Twentieth Amendment’s
requirement that, in the absence of legislation providing otherwise, Congress must
convene on January 3. The Senate held the first pro forma session during the
recess in question for that purpose. In addition, pro forma sessions have been used
to address the requirement that “[n]either House, during the Session of Congress,
shall, without the Consent of the other, adjourn for more than three days.” U.S.
Const. art. I, § 5, cl. 4. Indeed, the pro forma sessions during the January recess we
are discussing today were held for that purpose because, it is reported, the House of
Representatives did not adopt a concurrent resolution to provide for a recess in
order to force the Senate into pro forma sessions. See Henry B. Hogue, Cong.
Research Serv., RS21308, Recess Appoiniments: Frequently Asked Questions 9 (Jan.
9, 2012). Based on my review of the Congressional Record, it appears that
historically, Congress typically did not use a series of pro forma sessions to satisfy
that provision; ordinarily, if a House was going to be out for an extended period, it
would make arrangements with the other Body for a formal recess. There is a more
limited historical tradition of using a series of pro forma sessions to avoid taking a
lengthy formal recess.

I do not beheve the use of pro forma sessions for administrative purposes
means that the President must consider the Senate to be available to review
appointments during those sessions. There is no comparable history of using pro
forma sessions in an effort to defeat the President’s recess appointment power
before 2007 (although the use of such sessions to prevent recess appointments
reportedly was contemplated once during the early 1980s'). It is reasonable to
believe that Congress has greater leeway to use such sessions for internal
Legislative Branch operations, because the Constitution provides that “[e]lach House
may determine the Rules of its Proceedings.” U.S. Const. art. I, § 5, cl. 2. Even if

4 See 145 Cong. Rec. 29,915 (1999) (statement of Sen. Inhofe) (stating that Senator Byrd
“extracted from |the President] a commitment in writing that he would not make recess
appointments and, if it should become necessary because of extraordinary circumstances to make
recess appointments, that he would give the list to the majority leader . . . in sufficient time in
advance that they could prepare for it either by agrecing in advance 1o the conflirmation of that
appointment or by not going into recess and staying in pro forma so the recess appointments could
not take place”).
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pro forma sessions are part of interchamber relations, their operation is nonetheless
confined to the Legislative Branch of government. It does not follow that such pro
forma sessions would interrupt the recess of the Senate for purposes of a very
different provision of a different article of the Constitution that was intended to
serve a very different purpose: “to keep . . . offices filled.” Executive Authority to Fill
Vacancies, 1 Op. Att'y Gen. at 632; accord 4 Elliott's Debates at 136 (statement of
Archibald Maclaine) (noting that failure to fill offices during recesses “may occasion
public inconveniences”).

The second major argument is that, because of the Senate’s constitutional
power to “determine the Rules of its Proceedings,” U.S. Const. art. I, § 5, cl. 2, the
Executive Branch is bound by that Chamber’s understanding of whether pro forma
sessions interrupt a “Recess of the Senate” for the purposes of the Recess
Appointments Clause. That Clause has long been understood to permit each House
to estabhish rules to govern itself. See, e.g., United States v. Ballin, 144 U.S. 1, 5
(1892) (“[AJIl matters of method [of proceeding] are open to the determination of the
house .. . .”).

Critics of the President’s recent recess appointments have argued that the
Senate’s decision that its pro forma sessions interrupt its recess must be deemed
conclusive by the other branches, and that any other result would be tantamount to
“executive interference in the Senate’s internal procedures,” “tell[ling] the Senate
what it must do to bring itself into session.” Statement of Charles J. Cooper before
the U.S. House of Representatives Committee on Education and the Workforce
Concerning “The NLRB Recess Appointments: Implications for America’s Workers
and Employers,” at 5 (Feb. 7, 2012).

To begin with, the analysis I have outlined above does not require the
President to look behind the terms of the Senate’s orders or to do anything but take
them at face value. The Senate plainly identifies the sessions as “pro forma” and
states that there is to be “no business conducted” during them. The President can
consider those statements and “determine when there is a real and genuine recess
making it impossible for him to receive the advice and consent of the Senate.”
Daugherty Opinion, 33 Op. Att’y Gen. at 25.

Moreover, the Supreme Court has made clear that this authority of each
House to establish “the Rules of its Proceedings,” does not permit Congress “by its
rules [to] ignore constitutional restraints or violate fundamental rights.” Ballin,
144 U.S. at 5 (emphasis added). And when “the rules affect[] persons other than
members of the Senate, the question is of necessity a judicial one” for resolution by
the Courts. United States v. Smith, 286 U.S. 6, 33 (1932). Interpreting pro forma
sessions at which no business was conducted to be sufficient to interrupt a “Recess
of the Senate” would unquestionably affect the President’s constitutional authority
to make recess appointments—indeed, that is the main point of such sessions.
Courts have recognized that “preclud[ing] the President from making a recess
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appointment . . . would seriously impair his constitutional authority.” Staebler v.
Carter, 464 F. Supp. 585, 598 (D.D.C. 1979). But “it remains a basic principle of our
constitutional scheme that one branch of the Government may not intrude upon the
central prervogatives of another. Even when a branch does not arrogate power to
itself . . . the separation-of-powers doctrine requires that a branch not impair
another in the performance of its constitutional duties.” Louving v. United States,
517 U.S. 748, 757 (1996). The Supreme Court takes a skeptical view of
congressional action that “undermine[s] the powers of the Executive Branch, or
‘disrupts the proper balance between the coordinate branches [by] prevent[ing] the
Executive Branch from accomplishing its constitutionally assigned functions.”
Morrison v. Olson, 487 U.S. 654, 695 (1988) (quoting Commodity Futures Trading
Comm'n v. Schor, 478 U.S. 833, 856 (1986)). And courts have specifically noted the
importance of the Recess Appointments Clause in our system of checks and
balances. See McCalpin v. Dana, No. 82-542, at 14 (D.D.C. Oct. 5, 1982) (“The
system of checks and balances crafted by the Framers . . . strongly supports the
retention of the President’s power to make recess appointments.”), vacated as moot,
766 F.2d 535 (D.C. Cir. 1985); id. at 14 (explaining that the “President’s recess
appointment power” and “the Senate’s power to subject nominees to the
confirmation process” are both “important tool[s]” and “the presence of both powers
in the Constitution demonstrates that the Framers . . . concluded that these powers
should co-exist”); Staebler v. Carter, 464 F. Supp. 585, 597 (D.D.C. 1979) (“itis . . .
not appropriate to assume that this [Recess Appointments] Clause has a species of
subordinate standing in the constitutional scheme”).

This conclusion does not interfere with the Senate’s ability to estabhsh rules
governing its own procedures. It does nothing to undermine its ability to use such
sessions for internal congressional purposes. It only means that the Senate is not
able unilaterally to prevent the President from exercising a power that Article IT
vests in him alone. It is difficult to explain what vahd interest the Senate has in
having its rules prevent the President from making recess appointments at a time
when the Senate recognizes that the ongoing recess prevents if from making its own
appointments using ordinary procedures. See, e.g., 157 Cong. Rec. S8783.

Third, critics argue that the Senate is actually available to perform the
advise and consent function notwithstanding the fact that its Members are at home
and the Chamber is virtually empty. They point to the fact that twice during the
111th Congress, the Senate passed legislation by unanimous consent during what
was originally scheduled to be a pro forma session, most recently on December 23,
2011. 157 Cong. Rec. S8789 (daily ed. Dec. 23, 2011); id. at S5297 (daily ed. Aug. 5,
2011). Thus, they argue, the Senate might provide advice and consent on pending
nominations during what was scheduled to be a pro forma session in that manner,
and that is enough to mean that the Senate 1s “available” or “able” to advise on
recess appointments, even if it has chosen not to. See, e.g., Michael McConnell, The
OLC Opinion on Recess Appomntments (Jan. 12, 2012), auvailable at
http://www.advancingafreesociety.org/2012/01/12/olc-recess/.  This is a serious
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argument against the validity of the January 4 recess appointments. But
ultimately, I am not persuaded.

The Office of Legal Counsel opinion that the Department of Justice released
concluded that “the President may properly rely on the pubhc pronouncements of
the Senate that it will not conduct business . . . in determining whether the Senate
remains in recess, regardless of whether the Senate has disregarded its own orders
on prior occasions.” Lawfulness of Recess Appointments During a Recess of the
Senate Notwithstanding Periodic Pro Forma Sessions, Memorandum Op. for the
Counsel to the President, from Virginia A. Seitz, at 23 (Jan. 6, 2012), available at
http://www justice.gov/olc/2012/pro-forma-sessions-opinion.pdf. But I don’t beheve
the President only has the Senate’s public pronouncements to rely on; those are just
the beginning of what the President could legitimately consider in concluding that
the Senate was unavailable to advise on appointments. I am aware of about 22
recesses since November 2007 during which the Senate has used pro forma sessions
in an effort to deny the President the abihty to make recess appointments, see
http://www senate.gov/reference/Sessions/sessionDates.htm, and each of those
typically involved several pro forma sessions. The two instances during 2011 are
the only instances I am aware of in which the Senate has performed business at
what was scheduled to be a pro forma session. But in any event, there is no
question that those episodes are atypical and that it is not a common practice to
pass legislation by unanimous consent during a sesston that has been designated to
have no business conducted at it. Those two pieces of legislation are the proverbial
exceptions that prove the rule that, as the Congressional Research Service
explained, “[n]Jormally, it 1s understood that during a pro forma session no business
will be conducted.” Henry B. Hogue, Cong. Research Serv., RS21308, Recess
Appointments: Frequently Asked Questions 3 (Jan. 9, 2011). The Airport and
Airway Extension act was passed in a rush during the August recess to end a costly
and controversial partial shutdown of the FAA. See FAA Shutdown: Senate to Pass
House Bill, End Shutdown, ABC News, avatlable at
http://abcnews.go.com/Politics/senate-accepts-house-bill-end-faa-shutdown/story?id-
14235752. And the payroll tax cut extension was passed two days before Christmas
to avoid an increase in tax rates. The public statements of Senators about the very
recesses during which those bills were passed make clear their own belief that “[w]e
are not going to be able to consider [legislative action]” during those recesses
notwithstanding the pro forma sessions. 157 Cong. Rec. S5035 (daily ed. July 29,
2011) (statement of Sen. Thune) (urging President to “submit [certain] trade
agreements to Congress before the August recess” although “[w]e are not going to be
able to consider these agreements until September”); id. at S8349 (daily ed. Dec. 6,
2011) (statement of Sen. Durbin) (suggesting that if Congress does not take action
on payroll tax cut extension “before the holiday recess,” it will expire January 1).
And as noted, the Senate here made special arrangements for its own appointments
to be made during the recess, suggesting it did not anticipate the Body would be
available to make them in the ordinary manner.
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The fact that the Senate will sometimes take extraordinary steps to avert
emergencies does not mean that the President should look at a recess order saying
that no business will be conducted at upcoming pro forma sessions and think the
Senate should not be taken at its word, that the upcoming recess actually presents
an opportunity to move on pending nominations. That is particularly so because
only items that are sufficiently uncontroversial that they can proceed by unanimous
consent can realistically be addressed when virtually none of the Members is
present. See Riddick’s Senate Procedure 1046 (“No debate nor business can be
transacted in the absence of a quorum . . . ”). The theoretical possibility that a
Senate that is in recess will nonetheless take action is not enough to mean that the
Senate is “sitting in regular or extraordinary session as a branch of the Congress”
and is available to advise on appointments. S. Rep. No. 58-4389, at 2. Adjournment
resolutions commonly provide that Congress stands adjourned until a specified
date, unless the leaders of the two Houses order their reassembly earlier in the
public interest. The Senate had adjourned pursuant to such a resolution when
President Bush appointed Judge William H. Pryor, Jr. to the Eleventh Circuit. See,
e.g., HR. Con. Res. 361, 108th Cong. (2004) (providing that Congress “stand[s]
adjourned until 2 p.m. on Tuesday, February 24, 2004, or until” “[t]he Speaker of
the House and the Majority Leader of the Senate . . . shall notify the Members of
the House and the Senate, respectively, to reassemble at such place and time as
they may designate whenever, in their opinion, the public interest shall warrant
it”). But there was no serious contention made that the theoretical possibility that
the Senate would be reconvened meant the President’s recess appointment power
was unavailable. Such an argument would prove too much: because the President
can call the Senate into session, see U.S. Const. art. 2, § 3, cl. 2, the possibility of
Senate action would mean the body was never in recess.

* X X k%

I would like to close with a few more general observations.

It is often said that use of the Recess Appointment Clause only makes sense
in the context of the long recesses that Congress had at the time of the Founding,
which often lasted for months. It is also often said that a recess appointment is a
serious usurpation of the Senate’s advice and consent function, an effort to
circumvent the process, and an effort to arrogate to the President an “absolute
power” of appointment that was denied to him by the Constitution.

That was certainly not how it was viewed at the time of the Founding. The
practices of the Founding generation tend to show that the Recess Appointments
Clause was originally viewed in the terms used by the Federalist No. 67—as simply
an “auxiliary” means of appointment to keep offices filled temporarily, and that
keeping offices filled was something the Founding generation evidently put a
significant premium on.

11
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During the first Congress, when many of the Framers of the Constitution
were serving in office, President Washington recess appointed three judges during a
recess of the Senate, one of the appointments came just 13 days before the Senate
reconvened. I have reviewed the Annals of Congress for some indication that any
Members of Congress objected to the use of the recess appointment power when the
Senate was poised to return, and I have found none. When President Washington
formally nominated this group of judges, they were all confirmed two days later.
This was not a fluke. When in 1819, President Monroe recess appomnted two judges
12 and 13 days before the Senate reconvened, there was no recorded comment in
Congress, and the judges were likewise confirmed two days after they were
nominated. The same was true when in 1806, President Jefferson recess appointed
Brockholst Livingston to the Supreme Court 21 days before the Senate reconvened.
There was no recorded dissent and he was promptly confirmed. This suggests that
the Founding generation viewed recess appointments truly as an auxiiary means to
keep offices filled on a temporary basis, and that they considered it important to
keep offices filled to conduct the people’s business.

Three developments since that time have increased the potential for friction
between the President and Congress on recess appointments.

The first is the Executive Branch’s assertion of authority (eventually
acquiesced in by Congress) that the President can appoint officials not only when a
vacancy first occurs during the Senate’s recess, but also when the vacancy predates
the recess but continues into it. See DAVID CURRIE, TTIE CONSTITUTION TN
CONGRESS: THE JEFFERSONIANS 1801-1829, at 188 & n.192 (2001); Executive
Authority to Fill Vacancies, 1 Op. Att'y Gen. at 633. That interpretation, which
dates to the Monroe Administration, increases the opportunities for the President to
recess appoint persons whose nominations have encountered opposition. The
second is that Congress has longer and fewer sessions. They have has grown from
between 38 and 246 days during the early Congresses (with an average session
probably around 150 days) to a record 367 days during the 110th Congress; and
while 25 of the first 76 Congresses had three sessions (the 67th Congress had four),
we've settled into a pattern of two sessions per Congress. That, together with a
third development—the advent of intrasession recess appointments beginning
during the 1860s (which became common during the 20th Century)—make the
expiration of a recess appointment “at the end of [the Senate’s] next Session” a
more-distant prospect. As a result, recess appointments seem less a temporary
measure, and some of them approach the duration of Senate-confirmed officers.

This is not to say that modern recess appointment practice is
unconstitutional—after all, it is virtually impossible to think of practices in any of
the three Branches that have not changed over the centuries to respond to modern
conditions. But it does mean that modern government faces greater opportunities
for conflict. Unless longstanding interpretations of the Clause change significantly,
or Congress reverts to the 18th Century model of shorter sessions, the current legal
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framework is here to stay. If that is so, the best path forward might still be found
in the practices of the Founding generation, even though much has changed. A
sense of restraint, respect for the interests of other Branches of government, and
appropriate mindfulness of the need to keep the government functioning is a model
that has served well for much of the Nation’s history.
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Mr. SMITH. Thank you, Mr. Elwood.
Professor Turley?

TESTIMONY OF JONATHAN TURLEY, SHAPIRO PROFESSOR OF
PUBLIC LAW, GEORGE WASHINGTON UNIVERSITY

Mr. TURLEY. Thank you, Mr. Chairman, Ranking Member Con-
yers, Members of the Committee, my name is Jonathan Turley.
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And I am a law professor at George Washington University. It is
an honor to appear before you today to talk about such an impor-
tant issue in our constitutional scheme.

It is also an honor to follow my two esteemed colleagues. Al-
though, I feel a bit like Rocky III, that all of the good themes and
characters have been taken. So I am probably going to rely heavily
on my written testimony to fill out what has already been ad-
dressed. But I would like to amplify a couple of points.

First of all, I want to say at the outset that I have long sup-
ported Mr. Cordray, who I thought was a very well-qualified nomi-
nee. This has nothing to do with him. To the contrary, constitu-
tional analysis has to be dispassionate and detached. On this occa-
sion, whether one supports the nomination or does not, it is really
immaterial to the constitutional analysis. What is material is what
I view as a circumvention of the delicate balance created in our
system by the Framers.

I should note that often in this debate it has been cited that this
was required, because of the extraordinary politics of our time. I
just want to emphasize, as a matter of accuracy, that there is noth-
ing extraordinary about our current politics. Indeed, the Framers
would have viewed our current politics as relatively tame. When
the Framers were doing what you do now, the political situation
was positively lethal, with Federalists and Jeffersonians not just
trying to arrest each other, but in some cases, put each other to
death. So we should not forget that people like Jefferson called his
opponents the, quote, Reign of the witches. This was a fairly in-
tense period. The divisions were quite deep.

We shouldn’t allow dysfunctional politics to justify dysfunctional
constitutional measures. I believe this is one such measure. I be-
lieve that President Obama has, indeed, violated the Constitution
with these appointments.

I will now return to the language of Article II, Section 2, Clause
3. We have talked about it, but I will simply note, I have often
viewed this to be not a closed question. I think the plain meaning
of the recess appointments clause is obvious. I subscribe to the
original interpretation of the clause. Ironically, I believe that if
Congress stayed with that original interpretation, which was writ-
ten for very good reasons, to only apply to vacancies that occur
within a recess, we would have avoided much of the controversies
we have seen in modern time.

It is not a provision that is supposed to circumvent the checks
and balances of the system, particularly the preceding clause,
which is the appointments clause. What it does is it requires a
President to convince Congress. That is what the checks and bal-
ances are. Congress is allowed to block or reject a nominee for good
reason, bad reason, or no reason at all. They have to work together.

Now, as a father of four, I often have to tell my kids that recess
is not a time, really, where rules don’t apply. Unfortunately, Presi-
dents have treated recesses that way, that it somehow relieves
them of those requirements of checks and balances. It does not, in
my view.

I also want to emphasize something that is quite important. As
my able colleagues have addressed some of the legal issues and in-
terpretations that go into this language, much of this debate is de-
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tached from the reality of the clause, of why it was enacted. I don’t
believe there is any question as to what the Framers saw as being
accomplished by the recess appointments clause. Because back
then, recess appointments were not viewed as uncommon. To the
contrary, they were very common. But they were common, because
Congress often recessed for 6 to 9 months. So Congress was not
here. Your predecessors would travel on dirt roads by horse, to far
distances, and they would disappear. So the recess appointments
clause was desperately needed, particularly when you had a Su-
preme Court with only six members. You couldn’t really have many
vacancies. So, indeed, it was used a great deal. But the purpose
was also obvious. It was something that you needed to act on out
of necessity.

In my testimony, I point to the views expressed by Alexander
Hamilton, which quite clearly reject the current views of the
clause. It also refers to objections made for the recess appointments
clause. It is threatening a monarchal system of powers for the
President. Those objections were opposed by Framers, who pointed
out that this was a very limited power. And I would encourage that
the views of the first attorney general of the United States, Ed-
mund Randolph, be considered.

Randolph was in a unique position to interpret the clause. He
was not only a Framer, but he was actually on the committee on
detail, one of the most important groups in the Constitutional Con-
vention. Randolph was also a remarkably principled man. A bril-
liant lawyer. He was presented with this question when the ink
was barely dry on this clause. And he said clearly, it could not be
used for a vacancy that did not occur during the recess. That view
was amplified later by other attorney generals in our history.

The OLC opinion that has been issued by the Obama administra-
tion is certainly well written and well researched. I have a lot of
respect for that office. I strongly disagree with the conclusions of
that opinion. It tries too hard to thread the needle on this. I think
the clear language and purpose of the clause is being frustrated.

I have been a critic of past recess appointments, including ap-
pointments by President Bush. But this is, indeed, a standout. We
have not seen a recess appointment quite like this one. I believe
it should unify Members of this institution.

After this clause was ripped from its textual moorings, it has
floated dangerously in the choppy waters between the executive
and legislative branches. It has done a disservice to the country
over that period. As I often tell my students, in a Madisonian sys-
tem it is often as important how you do something as what you do.
I think this is the wrong means.

Thank you for your time.

[The prepared statement of Mr. Turley follows:]



38

Written Statement

Jonathan Turley,
Shapiro Professor of Public Interest Law
George Washington University

Executive Overreach:
The President's Unprecedented “Recess” Appointments

Committee on the Judiciary
United States House of Representatives

2141 Rayburn House Office Building

February 15, 2012

Chairman Smith, Ranking Member Conyers, and members of the Judiciary Committee,
my name is Jonathan Turley and I am a law professor at George Washington University where I
hold the J.B. and Maurice C. Shapiro Chair of Public Interest Law. It is an honor to appear
before you today to discuss the constitutional concerns raised by the recent recess appointments
by President Barack Obama.

The recent recess appointment of Richard Cordray as Director of the Consumer Financial
Protection Bureau and three individuals to the National Labor Relations Board” has triggered an
intense debate over the constitutionality and legitimacy of recess appointments. However, this is
only the latest in a long line of such controversies. As you know, recess appointments have been
controversial for much of our history, though (as I will explain) the meaning and use of recess
appointments has changed dramatically over two centuries.

At the outset, T wish to be clear that T believe Mr. Cordray is a well-qualified nominee
and T supported his confirmation. Thave also been a critic of congressional practices and rules
used to block nominees such as blue slipping.” However, my views of the merits of the Cordray
appointment or national politics are immaterial. Rather this question concemns the balance of
constitutional power between the legislative and executive branches. In my opinion, these
appointments circumvent the delicate balance of power in our Constitution and radically distort
the purpose of the Recess Appointments Clause. Moreover, these latest appointments are stand

L T will refer to these appointments as “the Cordray appointment” for the sake of brevity
and since it was Cordray appointment that was the subject of such express opposition before the
claimed recess period.

? See Jonathan Turley, Seeing Red Over Blue Slipping, L.A. Times, May 16, 2001,
http://articles latimes.com/2001/may/16/local/me-64023. Blue slipping is a practice that has a
negative impact on the entire confirmation process and invites abuse by Senators. It is also used
by presidents to reinforce claims that recess appointments are justified as countermeasures for
such undemocratic procedures.
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outs among rather ignoble company — they openly defy congressional opposition and circumvent
congressional authority. The Cordray and other appointments constitute an abuse of power and
invite future presidents to engage in the same dysfunctional game of brinksmanship.

As noted below, the Framers’ original concerns that spawned the Recess Appointments
Clause have largely been ameliorated by longer congressional sessions. Now, such appointments
are often made out of political expedience but achieve such short-term political goals at a heavy
cost to the constitutional system. While I have strong reservations concerning the
constitutionality of these appointments, 1 have even stronger objections to the appointments as a
matter of policy and practice. There is a good-faith debate over the meaning of Article II,
Section 2 of the U.S. Constitution. Yet I do not see the positive precedent set by appointments
during a recess of less than three days — a virtual blink of Congress used to circumvent the
confirmation process. Reducing the constitutional process to a type of blinking contest between
the branches only degrades and destabilizes a system upon which all of the branches — and the
American people — depend.

Throughout history, the interpretation of this Recess Appointments Clause has evolved to
the increasing benefit of the Executive Branch — allowing the Clause to be used to circumvent
congressional opposition. Indeed, the debate today is generally confined to the question of what
technically constitutes a “recess” for the purposes of the Clause, treating as settled the question
of whether the Clause can be used to fill a position that the Senate has chosen to leave vacant. In
my view, the Clause is now routinely used not only for an unintended purpose but a purpose that
is inimical to core values in our constitutional system. Thave long favored the original
interpretation of the Clause: that it applies only to vacancies occurring during a recess. This
interpretation is truer to the Constitution and would avoid many of the controversies of modern
times. 1readily admit that 1 am in the minority on that view, but 1 discuss the original and later
interpretations to demonstrate how far we have moved from the plain meaning of the Clause.
Frankly, I believe that our system would be far better off under the original meaning of the
Clause, which would have avoided many of the controversies of modern times.

Putting aside my preference for original interpretation, T view the latest appointments as
radically divorced from both the language and the logic of the Clause, even including the broader
interpretations that have governed recess appointments for much of our history. It has long been
accepted that presidents can make recess appointments to vacancies that existed before the recess
began, but it has not been accepted that presidents can properly make those appointments during
brief breaks of less than three days — a time period derived from the Adjournments Clause. The
latest appointments can only be justitied by discarding both the plain meaning and the long
history behind this Clause. Worse still, the appointments directly contradict the values and
purpose of the shared powers under the first two articles. In the end, the President's contortion of
the meaning of the Recess Appointments Clause does not improve our system, but introduces the
very scourge that the Framers sought to avoid: the concentration of power in one person over
federal offices.

One final point before looking at the language and history behind this Clause. There is a
common habit of referring to our current “extraordinary” political divisions as justifying
extraordinary measures. However, there is nothing extraordinary about our current politics. If
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anything, our current political discourse would have been viewed as relatively tame by the
Framers. The Framers knew something about rabid politics and its expression in legislative and
executive measures. The division between the Jeffersonians and the Federalists was quite
literally lethal with both sides seeking to arrest or even kill their opponents. Thomas Jefferson
referred to his Federalist opponents as “the reign of the witches.”> We should not use our
dysfunctional political divisions to justify taking dysfunctional constitutional measures.
Regardless of one’s interpretation of the language and history of this Clause, there should be
consensus -- certainly in Congress -- that these latest appointments do both the Constitution and
our country a disservice.

L THE LANGUAGE OF THE RECESS APPOINTMENTS CLAUSE.

The most obvious place to start (and ideally end) constitutional analysis is with the text of
the Constitution. Article II, Section 2, ¢l. 3 of the U.S. Constitution states:

The President shall have power to fill up all Vacancies that may happen during
the Recess of the Senate, by granting Commissions which shall expire at the End
of their next Session.

The meaning of the words “that may happen during the Recess of the Senate” is the heart
of the controversy. On their face, the words imply that the vacancies themselves should arise
during the recess period, as opposed to existing as previously vacant positions that the Senate
chose not to fill with a confirmation vote. The words “may happen during the Recess” are clear
and plain in their meaning. Most people would conclude that something “happens” during a
period by occurring within the specified period. Merriam-Webster defines “happens” as “to
come into being or occur as an event, process, or result.” The event referenced in the Clause is
the recess and the thing that comes into being within that event is the vacancy.

The text preceding this Clause is also relevant and reinforces this plain meaning. The
Recess Appointments Clause follows the Appointments Clause, which describes the
confirmation process and provides shared powers in the appointment of high-ranking officials.
Article IT, Section 2, ¢l. 2 of the United States Constitution states:

[The President] shall have Power, by and with the Advice and Consent of the
Senate, to make Treaties, provided two thirds of the Senators present concur; and
he shall nominate, and by and with the Advice and Consent of the Senate, shall
appoint Ambassadors, other public Ministers and Consuls, Judges of the
Supreme Court, and all other Officers of the United States, whose Appointments
are not herein otherwise provided for, and which shall be established by Law: but
the Congress may by Law vest the Appointment of such inferior Officers, as they
think proper, in the President alone, in the Courts of Law, or in the Heads of
Departments.

In the Appointments Clause, the Framers state twice that such appointments could only

3 In his letter to John Taylor on June 4, 1798, Jefferson counseled “a little patience, and we

shall see the reign of witches pass over, their spells dissolve, and the people, recovering their true
sight, restore their government to its true principles.”
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be made with “the Advice and Consent of the Senate.” It is a critical check and balance
provision that the two branches must agree on who should sit on federal courts and in federal
offices. Thus, the Recess Appointments Clause is written as an exception to this general rule in
the event that vacancies “happen during the Recess of the Senate.” Notably, there is no
suggestion that it is intended to allow an alternative to the confirmation process to be used on an
opportunistic basis or in retaliation for a nomination that was not confirmed. To the contrary, the
values of shared power stated repeatedly in the preceding clause indicate that those are the
defining values for the interpretation of the clause. A president must convince Congress on the
merits of a confirmation and Congress may withhold its consent for good reason, bad reason, or
no reason at 