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(1) 

EXECUTIVE OVERREACH: THE HHS MANDATE 
VERSUS RELIGIOUS LIBERTY 

TUESDAY, FEBRUARY 28, 2012 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 

The Committee met, pursuant to call, at 2:35 p.m., in room 2141, 
Rayburn House Office Building, the Honorable Lamar Smith 
(Chairman of the Committee) presiding. 

Present: Representatives Smith, Sensenbrenner, Coble, Good-
latte, Lungren, Chabot, Issa, Forbes, King, Franks, Jordan, Poe, 
Gowdy, Adams, Quayle, Conyers, Nadler, Scott, Watt, Lofgren, 
Jackson Lee, Waters, Cohen, Johnson, Quigley, Chu, Deutch, and 
Sánchez. 

Staff Present: (Majority) Zach Somers, Counsel; Travis Norton, 
Counsel; (Minority) Heather Sawyer, Counsel; and Danielle Brown, 
Counsel. 

Mr. SMITH. The Judiciary Committee will come to order. Without 
objection, the Chair is authorized to declare recesses of the Com-
mittee at any time. We welcome everyone who is with us today, 
both our witnesses and those in the audience, and of course Mem-
bers. I am going to recognize myself and the Ranking Member for 
an opening statement, and then I will introduce the witnesses, and 
we will look forward to your testimony. 

This is a hearing on Executive Overreach: The HHS Mandate 
Versus Religious Liberty. Religious liberty and freedom of con-
science occupy an essential place among our unalienable rights. As 
James Madison observed, ‘‘The religion of every man must be left 
to the conviction and conscience of every man; and it is the right 
of every man to exercise it as these may dictate. This right is in 
its nature an unalienable right.’’ 

However, recent Obama administration policy decisions have 
shown a pattern of open hostility to religious organizations and re-
ligious liberty. The Administration has denied Federal grants to re-
ligious groups engaged in serving the poor and vulnerable. It has 
deleted religious organizations from the list of nonprofit employers 
that qualify for Federal student loan forgiveness programs. And the 
Administration even argued before the Supreme Court that the 
Federal Government should determine when a church can fire one 
of its religious ministers. All nine justices rejected their argument. 

The Administration is treating the First Amendment right to the 
free exercise of religion as nothing more than a privilege arbitrarily 
granted by the government. Nowhere has this been more true than 
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with the Administration’s decision to mandate that religious orga-
nizations pay for abortion inducing drugs, sterilizations, and con-
traception that they find morally objectionable. Such a mandate 
cannot exist within a free society. 

The Administration and its supporters have tried to cast this as 
a women’s health issue to deflect attention away from the man-
date’s effect on religious freedom. They assert that religious groups 
are attempting to deny access to drugs and services to which most 
people have no objection This assertion is false. Religious institu-
tions do not seek to dictate what their employees can purchase or 
use. They seek to avoid a mandate that would force them to violate 
their religious convictions. 

Others have pointed to the Administration’s so-called accommo-
dation to argue that the mandate no longer infringes on religion. 
The accommodation is nothing more than an accounting gimmick. 
Insurance companies aren’t going to give the mandated drugs and 
services away for free. Religious employers will still end up paying 
for them through higher premiums. Moreover, religious employers 
continue to be obligated to provide their employees with insurance 
plans that facilitate actions that violate their tenets, and religious 
organizations that self-insure, such as the Archdiocese of Wash-
ington, are required to pay for the mandated drugs and services di-
rectly. 

The objection to the mandate is not about political party ideology 
or eliminating women’s access to abortion or contraception. It is 
about the respect for the religious liberty guaranteed to all Ameri-
cans by the Constitution. 

Thomas Jefferson’s bill for establishing religious freedom pro-
claimed, ‘‘that to compel a man to furnish contributions of money 
for the propagation of opinions which he disbelieves is sinful and 
tyrannical.’’ This is exactly what the HHS mandate has done. Reli-
gious employers who object to the mandate are compelled to either 
violate their sincerely held beliefs or be penalized. 

The Federal Government does not have the power to dictate 
what health services religious groups must provide. The HHS man-
date is a clear violation of religious freedom and a direct attack on 
the personally held views of many Americans. It is an erosion of 
religious freedoms. If allowed to stand, the HHS mandate will set 
a dangerous precedent for future Administrations that seek to im-
pose their political views on churches and religious institutions. 

That concludes my opening statement, and the gentleman from 
Michigan, the Ranking Member of the full Committee, is recog-
nized, Mr. Conyers. 

Mr. CONYERS. Thank you very much, Mr. Chairman. I am 
pleased to join this discussion today, but I must observe that it is 
a little bit unusual, maybe unfortunate, that in the year 2012 we 
are still debating how and when women can have access to birth 
control. Today we will engage in a discussion at how a Nation com-
mitted to protecting individual liberties, the greatest Constitution 
ever created, can achieve a principled and meaningfully balance 
those rights that are in conflict. 

Now, the Court hasn’t wavered in recognizing a woman’s right to 
family planning services, citing the right to privacy in several rul-
ings, starting with Griswold v. Connecticut and Roe v. Wade. Most 
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of this Committee is made up of lawyers who studied this before 
they were admitted to the bar, and these cases rule that a woman’s 
right to access birth control cannot be limited by the government 
and that the choice to have an abortion is protected under the due 
process clause of the Fifth and 14th Amendments. So the Presi-
dent’s decision and the Administration’s action is fully supported 
by legal precedent. 

Now, in 1990 the Supreme Court decision in Employment Divi-
sion v. Smith established that religious exemptions are not con-
stitutionally required for religiously motivated conduct that vio-
lates a generally applicable law, and so it seems to me that the 
President and the Health and Human Services Secretary, Kathleen 
Sebelius, have diligently crafted a reasonable and balanced ap-
proach that respects the rights of conscience and the right to equal-
ity under the law. The Administration’s rule, published on Feb-
ruary 15, 2012, ensures that all women have access to contracep-
tive services as part of their no-cost preventive care and also en-
sures that nonprofit employers who object to these services on reli-
gious grounds do not have to provide or pay for contraceptive cov-
erage. Instead, insurers will contact employees directly and offer 
them this coverage. 

The Department’s rule touches the lives of millions of women and 
their families who need the full package of preventive health care 
services. And while there have been many who will choose to ig-
nore this aspect of the debate, the fact remains that the science 
and the scientific recommendations required by legislation enacted 
into law demonstrates the need for women to have access to these 
services. 

Now, secondly, the science presented backs up the policy of the 
Administration. So what they are doing isn’t just good or accept-
able law, but it is also good science. The Independent Institute of 
Medicine, which is part of the National Institutes of Health, after 
a lot of study determined that contraception is a key preventative 
health service for women. Ladies and gentlemen, Members of the 
Committee, this is established science. 

In addition to promoting planned pregnancies, including healthy 
spacing of pregnancies, certain contraceptives have other benefits 
as well. Here are a few observations. Over 200,000 cases of ovarian 
cancer and 100,000 deaths were prevented because of the health 
benefits of contraception. Over 10 percent of infant deaths could be 
prevented if pregnancies were planned and if women had better ac-
cess to family planning. Women without access to contraception 
usually are at an increased risk of unhealthy infants due to lack 
of initial prenatal care, or bear significant financial strains on their 
family if the pregnancy was unplanned or unintended. So research 
demonstrates that many women have significant financial barriers 
to accessing contraceptive coverage. 

Oral contraceptives can cost from $180 to $600 a year. In order 
to obtain a prescription, a woman needs to arrange a visit with an 
ob/gyn. Nearly one in four women with household incomes of less 
than $75,000 a year have put off gynecological care or birth control 
for financial reasons. The Center for Disease Control and Preven-
tion named family planning as one of the 10 most important public 
health achievements of the 20th century because of its contribution 
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to the better health of infants, children, and women. And so these 
studies confirm that failure to cover contraceptives exposes women 
to additional health care costs as well as physical consequences of 
unintended pregnancies. 

Mr. Chairman, I close with this observation. There are many re-
ligious leaders that are completely satisfied with this approach. 
The Catholic Health Association has acknowledged that it is satis-
fied with the accommodation because it strikes the right balance 
between the burdens women and religious organizations would 
share in implementing the HHS ruling. 

In addition, close to 30 Catholic or religious affiliated universities 
and colleges provide plans and benefits that include contraceptives 
and family planning. Melissa Rogers, the director of the Center for 
Religion and Public Affairs at Wake Forest University Divinity 
School, chair of President Obama’s inaugural advisory council on 
faith-based neighborhood partnerships, who had previously criti-
cized the rule, commended the revised rule saying, ‘‘it both resolves 
religious liberty concerns and respects the interests of Americans 
who would like to have these important health benefits.’’ 

And so I thank you for the additional time, and I put the rest 
of my statement in the record. Thank you. 

Mr. SMITH. Without objection, thank you, Mr. Conyers. 
[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 
in Congress from the State of Michigan, and Ranking Member, Com-
mittee on the Judiciary 

It is unfortunate that in 2012 we are still debating how and when women 
can have access to birth control. Today we will engage in a discussion at how 
a nation committed to protecting individual liberty can achieve a principled and 
meaningful balance with those rights are in conflict. 

First, the President’s decision and the Administration’s action is sup-
ported by legal precedent. 

The Supreme Court’s 1990 decision in Employment Division v. Smith established 
that religious exemptions are not constitutionally required for religiously motivated 
conduct that violates a generally applicable law. 

The Court has not wavered in recognizing a woman’s right to family planning 
services, citing the right to privacy in several rulings—including Griswold v. Con-
necticut and Roe v. Wade—which ruled that a woman’s choice to have an abortion 
was protected as a private decision between her and her doctor. 

I believe that the President, and Department of Health and Human Serv-
ices Secretary Kathleen Sebelius have crafted an reasonable and balanced 
approach that respects the rights of conscience and the right to equality 
under the law. 

The Department’s rule touches the lives of millions of women and their families 
who need the full package of preventive health care services, including contracep-
tion. While there have been many who would choose to ignore this aspect of the de-
bate, the fact remains that the science—and the scientific recommendations re-
quired by legislation we enacted into law—demonstrates the need for women to 
have access to these services. 

Secondly, the science presented backs up the policy of the Administra-
tion—it is not just good law but good science. 

The Independent Institute of Medicine, which is part of the National Institutes 
of Health, after much study, determined that contraception is a key preventative 
health service for women. 

In addition to promoting planned pregnancies, including the healthy spacing of 
pregnancies, certain contraceptives have other benefits as well. Here are the facts: 
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• Over 200,000 cases of ovarian cancer and 100,000 deaths were prevented be-
cause of the health benefits of contraception; 

Over 10% of infant deaths could be prevented if pregnancies were planned and 
if women had better access to family planning; 

Women without access to contraception usually at an increased risk of 
unhealthy infants due to lack of initial prenatal care, or bear significant finan-
cial strains on their families if the pregnancy was unplanned or unintended. 

Research demonstrates that many women also have significant financial 
barriers to accessing contraceptive coverage. 

• Oral contraceptives can cost from $180—$600 per year. 

• In order to obtain a prescription, a woman needs to arrange a visit with an 
OB–GYN. Nearly one in four women with household incomes of less than 
$75,000 have put off gynecological care or birth control for financial reasons. 

The Centers for Disease Control and Prevention named family planning one of the 
ten most important public health achievements of the 20th Century because of its 
contribution to ‘‘the better health of infants, children, and women.’’ 

These studies confirm that failure to cover contraceptives exposes 
women to additional health care costs as well as physical consequences of 
unintended pregnancies. 

While this basic preventive care can be prohibitively expensive for many women, 
it imposes no financial burden on employers. 

• The National Women’s law center has cited policies that fail to provide con-
traceptive coverage can cost an employer 15–16% more than policies providing 
it. 

• The Congressional Budget Office reports that family planning coverage in 
public programs either saves money or results in no additional costs even in 
the short run. 

Most importantly, millions of American women are impacted by poli-
cies that single them out from receiving necessary health care. 

• American women also look at birth control as a basic element of their health 
care. Between 2006 and 2008 approximately 62% of women of childbearing 
age used contraception. 

• An estimated 11.2 million women of childbearing age are currently using the 
pill. 

• A report in the Washington Post cited that nearly 99% of women and 98% 
of Catholic women have used contraception. 

So we should keep the health care needs and the rights of the vast majority of 
American women who need and choose to use this vital health care service. 

The modified rule put forward by the administration recognizes the im-
portance of these health care services, but it also respect the rights of con-
science protected by the First Amendment, and by the Religious Freedom 
Restoration Act. 

It does so by ensuring that houses of worship and allied institutions will be ex-
empt from the rule, and that non-profit organizations with religious exemptions will 
not have to purchase or in any way pay for contraceptive coverage. Women will still 
receive the services if they want them, but objecting religious institutions of all 
types will not have to participate in any way. 

It is, a solomonic solution to a difficult problem. It balances competing rights in 
a respectful manner. 

Lastly, While some religious objectors are not satisfied with this ap-
proach, many are. 

• The Catholic Health Association has acknowledge that it is satisfied with the 
accommodation, because it strikes the right balance between the burdens 
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women and religious organizations would share in implementing the HHS 
rule. 

• In addition, close to 30 Catholic or religious affiliated university and colleges 
provide plans and benefits that include contraceptives and family planning. 

• Melissa Rogers the Director of the Center for Religion and Public Affairs at 
Wake Forest University Divinity School and the chair of President Obama’s 
inaugural Advisory Council on Faith-Based and Neighborhood Partnerships, 
who had previously criticized the rule, commended the revised rule saying ‘‘it 
both resolves the religious liberty concerns and respects the interests of 
Americans who would like to have these important health benefits. President 
Obama and his administration deserve great credit for implementing a solu-
tion that honors free exercise rights and fairness. I deeply appreciate the fact 
that the White House has taken the religious community’s concerns so seri-
ously.’’ 

I look forward to the testimony of our witnesses, and I look forward to a vigorous 
discussion of our efforts to ensure that our values of protecting women’s health and 
promoting and protecting the free exercise of religion are advanced. 

Thank you Mr. Chairman. 

Mr. SMITH. The gentleman from Arizona, the Chairman of the 
Constitution Subcommittee, Mr. Franks. 

Mr. FRANKS. Well, thank you, Mr. Chairman. Mr. Chairman, 
Thomas Jefferson proclaimed that ‘‘no provision in our Constitution 
ought to be dearer to a man than that which protects the rights 
of conscience against the enterprises of civil authority.’’ James 
Madison put it even more succinctly, declaring that, ‘‘conscience is 
the most sacred of all property.’’ 

This is why America has had a long history of providing con-
sciousness objections to religious believers. From exempting those 
who have religious objections to war from combat, to providing ex-
emptions to religious believers who could not work on certain days 
of the week, to giving religious exemptions to corrections workers 
who could not be involved in capital punishment, Americans tradi-
tionally have not been forced by their government to violate their 
sacred religious beliefs. 

Yet despite this Nation’s strong heritage of protecting Americans’ 
rights of conscience and religious freedom, the Obama administra-
tion has decided to coerce religious institutions into paying for 
services that directly violate the teachings of their faith. Under the 
cloak of promoting women’s health, the Obama administration has 
pronounced that while a religious group may teach on Sunday that 
contraception and abortion are wrong, on Monday they must pay 
for their employees to be educated, counseled, and provided with 
contraceptive drugs, devices, and abortion procedures in direct vio-
lation of those teachings. 

Mr. Chairman, this coercion of religious groups circumvents a 
bedrock principle of our Constitution, our history, and our basic lib-
erty, and it is an attack on the religious freedom of all Americans, 
no matter what their religious beliefs are on abortion or contracep-
tives. 

If you hold anything sacred, you should be frightened by the com-
plete lack of respect for religious freedom and rights of conscience 
the Obama administration has shown in promulgating this man-
date. As the editorial board of USA Today commented, ‘‘In drawing 
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up the rules that will govern healthcare reform, the Obama admin-
istration didn’t just cross that line, it galloped over it, requiring 
employers affiliated with the Catholic Church to include free birth 
control in their health insurance plans. That is contrary to both 
Catholic doctrine and constitutional guarantees of religious free-
dom.’’ 

Now, some have argued that the Obama administration has ac-
commodated religion by providing an exemption for certain reli-
gious groups. That exemption, however, is so narrow that the min-
istries of neither Jesus Christ nor Mother Teresa would have quali-
fied for it. 

Others have argued that the mandate does not infringe on reli-
gious beliefs because it will be the insurance companies and not the 
religious organizations that pay for the mandated services. But un-
less the Obama administration has discovered a way to suspend 
the laws of economics and mathematics, this so-called accommoda-
tion is nothing more than an accounting gimmick. 

The Obama administration’s failure to provide a meaningful reli-
gious accommodation with this mandate is not only a slap in the 
face to millions of Americans of faith, it is patently unconstitu-
tional. It violates both the Religious Freedom Restoration Act and 
the First Amendment. 

First, the mandate is not neutral, is not a neutral law of general 
applicability because some groups, both secular and religious, are 
given exemptions while certain religious groups are not. Second, 
given the widespread availability of contraceptive services and the 
far less restrictive ways to increase their availability, the mandate 
fails both the compelling government interest and the least restric-
tive means tests that apply to government actions that substan-
tially burden religion. 

Mr. Chairman, the arrogance of this Administration is breath-
taking, and I am hopeful that the courts will see this mandate for 
what it is, a blatant, unconstitutional abuse of the first magnitude. 
But Americans shouldn’t have to resort to the courts to preserve 
such clearly held religious freedoms. It is the obligation of the Ex-
ecutive and the Congress, who swear an oath to uphold the Con-
stitution, to protect these freedoms. 

Unfortunately the Obama administration has callously and fla-
grantly trampled under foot this sacred obligation, and I would just 
remind the people under my voice, if this Administration will do 
something this dramatic in an election year, if they get reelected, 
you ain’t seen nothing yet. And with that, I yield back. 

Mr. SMITH. Thank you, Mr. Franks. 
The gentleman from New York, Mr. Nadler, is recognized. 
Mr. NADLER. Thank you, Mr. Chairman. The title of this hearing, 

Executive Overreach: The HHS Mandate Versus Religious Liberty, 
suggests that we need only consider the religious liberty of those 
who object to coverage for contraception. It does not even hint at 
the significant interests of the government or the millions of 
women and families who seek access to safe and affordable contra-
ceptive services. Neither Congress nor the executive branch is free 
to ignore these interests, and far from waging war on the Constitu-
tion or/and religion, President Obama and his Administration have 
sought a sensible balance that ensures that all women have access 
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to free contraceptive services and honors the religious beliefs of 
those who object to providing or paying for these services. A sen-
sible balance is exactly what is required by our laws and Constitu-
tion. 

As one of the architects of the Religious Freedom Restoration Act 
of 1993, or RFRA, I worked hard to overturn the Supreme Court’s 
decision in Employment Division v. Smith. As we explained in our 
findings to RFRA, the core principle to be codified by restoring the 
compelling interest test for laws that substantially burden religion 
was the need for sensible balances between religious liberty and 
competing prior government interests. RFRA was supported by a 
broad coalition, ranging from the ACLU to the National Association 
of Evangelicals, and both Chambers of Congress passed it with 
overwhelming bipartisan majorities. 

The Constitution also demands a sensible balance. Where, as is 
the case here, the government chooses to accommodate religious be-
liefs even if doing so is not constitutionally required, the govern-
ment must also take into account the interests of those who do not 
benefit from the accommodation. 

In striking down Connecticut’s law allowing Sabbath observers to 
take their Saturday, their Sabbath day off work, in the state of 
Thornton v. Caldor, for example, the Supreme Court found that be-
cause, ‘‘the statute takes no account of the convenience or interests 
of the employer or those of other employees who do not observe a 
Sabbath,’’ it constitutes, ‘‘unyielding weighting, unquote, in favor of 
religion that violates the First Amendment. In the 2005 case of 
Cutter v. Wilkinson, the Court made clear that an accommodation 
for religion must be measured so that it does not override other sig-
nificant interests.’’ 

In addressing the exact question at issue here, the California Su-
preme Court upheld application of a contraceptive coverage re-
quirement, finding that exempting religiously affiliated charities 
would, ‘‘increase the number of women affected by discrimination 
in the provision of healthcare benefits,’’ whose interests could not 
be overlooked. As the California Supreme Court explained, ‘‘strong-
ly enhancing the State’s interest is the circumstance that any ex-
emption from the State contraceptive coverage requirement sac-
rifices the affected women’s interests in receiving equitable treat-
ment with regard to health benefits.’’ 

The Administration’s policy is an attempt to balance competing 
rights, and in seeking a sensible balance at the Federal level, the 
Administration understandably looked to California’s experience 
and modeled its initial 2011 exemption for religious employers on 
laws like California’s and New York’s, both of which have been 
upheld as constitutional by their States’ highest courts. 

This original exemption for religious employers was criticized as 
too narrow because it would not include religiously affiliated hos-
pitals, universities, and charities that serve and employ persons 
from a variety of faiths, many of whom may not share the religious 
beliefs of their employers. 

Responding to these concerns, President Obama and Secretary of 
HHS Kathleen Sebelius crafted an additional accommodation that 
establishes a safe harbor for a year until August 2013. During this 
time a final rule will be promulgated that still ensures that all 
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women have access to contraceptive services. But objecting reli-
gious organizations will not have to provide for or pay for these 
benefits. Instead, insurance companies will contact employees and 
offer these benefits to them directly and free of charge. The Admin-
istration said that this is workable because covering contraception 
saves money and that insurance companies will not be permitted 
to increase premiums of objecting employers to cover the cost of 
contraceptive services. 

Many who objected to the original rule as too narrow support 
this approach. For example, the Catholic Health Association said it 
was very pleased with the White House announcement and it 
looked forward to reviewing the specifics. The Association of Jesuit 
Colleges and Universities, ‘‘commended the Obama administration 
for its willingness to work with us on moving toward a solution and 
look forward to working out the details of these new regulations 
with the White House.’’ 

Others are not satisfied. The United States Conference of Catho-
lic Bishops, for example, initially called the plan a step in the right 
direction, but later condemned it, taking the position that the only 
complete solution to this religious liberty problem is for HHS to re-
scind the mandate of these objectionable services. 

Some Members of Congress have also called for rescission of the 
requirement or, in the alternative, for legislation that would ex-
empt any employer or insurer from providing any services to which 
they object on religious and moral grounds. 

These proposals, like H.R. 1179, the ‘‘Respect for Rights of Con-
science’’ Act, cause grave constitutional concerns by granting an 
unyielding weight to the interest of religious objectors at the ex-
pense of all others. Where in these demands for complete removal 
of or exemption from the requirement for preventive contraceptive 
services is there any acknowledgment of protection of the religious 
health and economic rights of women or the significant public 
health interest that the government shares in improving the well- 
being and health of women and their families? 

Ninety-nine percent of all women who are sexually active in their 
lifetimes use contraceptives and 381⁄2 million women are currently 
using some method of contraception. The interest of these women 
and their families cannot be ignored or set aside. 

We are likely to hear that requiring access to cost-free contracep-
tive services and making those services part of routine preventive 
care is not necessary, women can easily get contraception at a local 
clinic or over the Internet, that care is inexpensive and removing 
the requirement of coverage will not really harm women or their 
families. Most of the people making these claims are not public 
health experts, they are not doctors, they are not Sandra Fluke’s 
friend at Georgetown Law who cannot afford the out-of-pocket costs 
required to continue prescription birth control to stop cysts from 
growing on her ovaries. Without this medicine she lost an ovary. 

Today we have a doctrine of public health expert with us. Dr. 
Rosenstock is the dean of the public—School of Public Health at 
UCLA. She also chaired the committee on preventive services for 
women, convened at HHS request by the Institute of Medicine, to 
study and make recommendations regarding preventive services 
that should be provided for women at no cost, as is required by 
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Congress in the Affordable Care Act. HHS accepted all of the IOM’s 
eight recommendations, one of which was to include FDA-approved 
contraceptive service as part of routine preventive care for women 
because of the tremendous benefits that family planning provides 
women and their families. I look forward to hearing from her about 
this decision. 

I also urge all of my colleagues to set partisan politics aside for 
a moment to consider carefully the accommodations that the Ad-
ministration has proposed. I believe the Secretary and the Presi-
dent can and will achieve a workable balance. They already have 
gone beyond what I believe is required as a purely legal matter to 
accommodate religious belief, although I support their laudable 
work to ensure that any burden on religion will be minimal, which 
the proposed rule ensures by removing objecting employers from 
the equation. 

I fear that those who continue to object and do so despite the fact 
that their right to decline to participate in the provision of preven-
tive contraceptive services has been respected, really seek to block 
women’s access to contraceptive services altogether, but the Con-
stitution does not grant them that right and in fact guards against 
that risk. As Judge Learned Hand once explained, the First 
Amendment, ‘‘gives no one the right to insist that in pursuit of 
their own interests others must conform their conduct to his own 
religious necessities.’’ 

Sacrificing the rights and needs of women and of the public 
health by removing the requirement for these critical services or 
broadly exempting anyone who might object is neither wise nor is 
it constitutional. It would, in fact, constitute enabling one group to 
impose their religious views on others who do not share them, and 
that is not permitted by our Constitution. 

With that, I yield back the balance of my time. 
Mr. SMITH. Thank you, Mr. Nadler. 
Our first witness is Bishop William Lori, the Bishop of Bridge-

port, Connecticut, and the chair of the U.S. Conference of Catholic 
Bishops Committee on Religious Liberty. Bishop Lori was ordained 
to the priesthood in 1977, became Auxiliary Bishop of Washington, 
D.C. in 1995, and was installed as the Bishop of Bridgeport in 
2001. Bishop Lori is chairman of the board of trustees of Sacred 
Heart University and is the past chairman of the board of trustees 
of the Catholic University of America. 

Our second witness is Asma Uddin, an attorney with the Becket 
Fund for Religious Liberty. She is the primary attorney for the 
fund’s Legal Training Institute, which is dedicated to training law-
yers, judges, religious leaders, journalists, and students around the 
world in religious freedom law and principles. Prior to joining the 
Becket Fund, Ms. Uddin was an attorney with two prestigious na-
tional law firms. She is a graduate of the University of Chicago 
Law School where she was a member of the University of Chicago 
Law Review. 

Our third witness is Dr. Linda Rosenstock, dean of the School of 
Public Health at the University of California, Los Angeles, and 
chair of the Preventive Services for Women Committee of the Insti-
tute of Medicine. Prior to going to UCLA in 2000, Dr. Rosenstock 
served for nearly 7 years as the director of the National Institute 
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for Occupational Safety and Health. Dr. Rosenstock received her 
medical degree and a master’s degree in public health from the 
Johns Hopkins University. 

Our final witness is Jeanne Monahan, the director of the Center 
for Human Dignity at the Family Research Council. Prior to joining 
Family Research Council, she worked for the Department of Health 
and Human Services, where she focused on subjects including glob-
al health policy and domestic and international healthcare issues. 
Ms. Monahan is an alumnus of James Madison University and has 
a master’s degree from the Pope John Paul II Institute for Studies 
on Marriage and Family. 

We welcome you all and Look forward to your 5 minute testi-
mony. Bishop Lori, we will begin with you. 

TESTIMONY OF THE MOST REVEREND WILLIAM LORI, CHAIR-
MAN, AD HOC COMMITTEE ON RELIGIOUS LIBERTY, UNITED 
STATES CONFERENCE OF CATHOLIC BISHOPS 

Bishop LORI. Mr. Chairman and Members of the Committee, 
thank you for the opportunity to testify today. I would like to dis-
cuss the various absurd consequences that have flowed from the 
HHS mandate. 

First, ‘‘without change’’ suddenly means ‘‘with change.’’ On Feb-
ruary 10, HHS finalized—as the rule itself says four times, ‘‘with-
out change’’—the interim final rule imposing the mandate initially 
announced last August. Despite this, a surprising number of those 
who objected vociferously to the initial rule were suddenly and 
completely satisfied. The reason for this confusion is that the final-
ized rule also announced what it described as an ‘‘accommodation.’’ 
But this ‘‘accommodation’’ would not change the scope of the man-
date and its exemption, which, as noted above, have now been fi-
nalized as is. Instead, it would take the form of additional regula-
tions whose precise contours are yet unknown and may not issue 
until August 2013. 

In sum, for present purposes, the ‘‘accommodation’’ is just the le-
gally unenforceable promise to alter the way the mandate would 
still apply to those who are still not exempt from it. Moreover, the 
promised alteration appears logically impossible, for reasons de-
tailed in my written testimony. Meanwhile, the mandate itself is 
still finalized without change, excluding in advance any expansion 
of the religious employer exemption. Somehow this situation of no 
change is heralded as great change, for which the Administration 
has been widely congratulated. 

Second, ‘‘choice’’ suddenly means ‘‘force.’’ Let me quote from a let-
ter I issued in my own diocese: ‘‘HHS announced last week that al-
most all employers, including Catholic employers, will be forced to 
offer their employees health coverage that includes sterilization, 
abortion-inducing drugs, and contraception. Almost all health in-
surers will be forced to include those ‘services’ in the health policies 
they write. And almost all individuals will be forced to buy that 
coverage as part of their policies.’’ 

I emphasize the word ‘‘force’’ precisely because it is one of the 
key differences between a mere dispute over reproductive health 
policy and a dispute over religious freedom. 
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This is not a matter of whether contraception may be prohibited 
by the government, not a matter of whether contraception may be 
supported by the government. Instead, it is a matter of whether re-
ligious people and institutions may be forced by the government to 
provide coverage for contraception and sterilization even if that vio-
lates their religious beliefs. And it is not a matter of repackaging 
or framing this as a religious freedom dispute. It is a matter of ac-
knowledging the basic fact that government is forcing religious peo-
ples and groups to do something that violates their consciences. 

Third, liberalism has suddenly become illiberal. When the man-
date was first proposed in August and then reiterated in January, 
people and groups of all political stripes—left, right, and center— 
came forward to join us in opposing this. But now, the mere pros-
pect of the accommodation described above has caused some simply 
to abandon their prior objection. In so doing they undermine the 
basic American values they would otherwise espouse. 

Only in the post-mandate world might it be considered ‘‘liberal’’ 
for the government to coerce people into violating their religious 
rights, to justify that coercion based on the minority status of those 
beliefs, to intrude into the internal affairs of religious organiza-
tions, to crush religious diversity in the private sector, and to 
incentivize religious groups to serve fewer of the needy. 

Fourth, and finally, sterilization and contraception and 
abortifacients are essential, but ‘‘essential health benefits’’ are not. 
In December HHS acted to define the ‘‘essential health benefits’’ 
mandate, which encompasses categories of services so important 
that they must be included in health plans—things like prescrip-
tion drugs and hospitalization. But notably, HHS handed off to 
each State the decision of what particular benefits should be man-
dated. 

Thus, although HHS will brook no dissent regarding whether 
sterilization, contraception, or abortifacients must be covered as 
‘‘preventive services,’’ HHS is essentially indifferent regarding what 
is or is not mandated as an essential health benefit. As a result, 
genuinely beneficial items may well be omitted from coverage State 
by State. By contrast, States have no such discretion with regard 
to abortifacients, sterilization, and contraception. 

In conclusion, the Respect for Rights of Conscience Act, H.R. 
1179, would help bring the world aright again. This legislation 
would not expand religious freedom beyond its present limits but 
simply retain Americans’ longstanding freedom not to be forced by 
the Federal Government to violate their convictions. 

Thank you very much. 
Mr. SMITH. Thank you, Bishop Lori. 
[The prepared statement of Bishop Lori follows:] 
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Prepared Statement of the Most Reverend William E. Lori, Bishop of 
Bridgeport, on behalf of the United States Conference of Catholic Bishops 
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Mr. SMITH. Mrs. Uddin. 

TESTIMONY OF ASMA T. UDDIN, ATTORNEY, 
THE BECKET FUND FOR RELIGIOUS LIBERTY 

Mrs. UDDIN. Mr. Chairman and distinguished Members of the 
Committee, allow me to thank you for the opportunity to be with 
you today to discuss the religious liberty issues related to the HHS 
mandate. I am here today on behalf of the Becket Fund for Reli-
gious Liberty, a nonprofit, nonpartisan law firm where we work to 
defend religious liberty for people of all faiths. I would ask that my 
full remarks are submitted into the record. 

As my co-panelist from IOM will point out shortly, there are 
many important health concerns affecting women today. I am not 
here to dispute any of these claims or women’s access to them. 

Last fall the Becket Fund represented a small Lutheran school 
that the Federal Government wanted to say had no right to higher 
and fire its religious teachers. This Administration’s position was 
so extreme that the U.S. Supreme Court unanimously rejected 
their reasoning and decided in our client’s favor and in defense of 
the First Amendment. 

I am here today because this Administration has taken another 
extreme position, arguing as it did in the Hosanna-Tabor case that 
the First Amendment offers no special protections to religious em-
ployers. This unconstitutional assault on religious liberty led the 
Becket Fund to bring four lawsuits against the Federal Govern-
ment. 

Two weeks ago the Administration responded to our first case on 
behalf of Belmont Abbey College, a Catholic college founded by 
Benedictine monks. We were shocked to read that they asked the 
Court to dismiss the case because of a promise to shift the cost to 
insurance companies at some point in the future. 

To add further insult to injury, last night the Administration re-
sponded to our second case on behalf of Colorado Christian Univer-
sity, again failing to respond to any of our client’s legitimate con-
stitutional claims and instead asking for dismissal based on their 
promise. 

One can only imagine how the government intends to respond to 
our other clients, Eternal Word Television Network, started by 
Mother Angelica from her garage, and Ave Maria University. 

Let me be clear. None of these organizations qualify for HHS’s 
exceedingly narrow religious employer exemption nor are these or-
ganizations exempt under the Administration’s proposed com-
promise. 

On February 10th the President promised to develop a rule that 
would require insurers of nonprofit organizations with religious ob-
jections to pay the cost of the mandated coverage for abortion-in-
ducing drugs, sterilization, and contraception. The press conference 
was merely a smokescreen that sadly fooled much of the American 
public who are rightly concerned by the mandate. 

For those of you who thought the President’s promise resolved 
the problems in the mandate, consider this: 

First, it is unclear when and if the President will issue the prom-
ised rule. 
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Second, if and when such a new rule is introduced, it is unlikely 
that insurance companies will offer these services for free when 
they can simply spread the cost through higher insurance pre-
miums. 

Third, hundreds if not thousands of religious organizations have 
self-insured plans where the religious organization itself is the in-
surance company. 

Fourth, the new proposal does nothing to address the concerns 
of for-profit organizations and individuals with religious objections. 

At this point, the rule published by the President following his 
speech is exactly the same as the one issued in August which our 
cases are based upon. Nothing has changed but the promise of a 
potential shift to insurers at some point in the future which, as I 
have explained, would be problematic for a number of other rea-
sons. That is why our clients remain concerned. This mandate is 
simply unconstitutional. It violates the free exercise clause, estab-
lishment clause, free speech clause, and the Religious Freedom 
Restoration Act. In each of our lawsuits we claim that the mandate 
is not neutral and generally applicable, as required by law, because 
it specifically discriminates against conscientious objectors while 
many other types of groups get exemptions. 

Second, we claim the mandate imposes a substantial burden on 
our clients. In fact, it is so severe that our clients will be forced 
to stop providing health insurance altogether and pay penalties up 
to $620,000 per year for noncompliance. 

Third, the mandate intentionally discriminates against the reli-
gious beliefs of our clients since the exemption is so narrowly de-
fined that, as many have stated, not even Jesus’s ministry would 
apply. 

Fourth, the mandate compels our clients to provide counseling 
and education on subjects that contradict the religious beliefs their 
institution stands for. 

Finally, despite the severe burdens on our clients’ constitutional 
rights, the government in its response last night continues to pro-
vide no compelling interest that justifies forcing monks and nuns 
to hand out abortion drugs. Our clients are acting because of what 
is being asked for rather than who is doing the asking. They do not 
seek to prevent women from accessing these abortion drugs, but 
they do object to having to provide them against their conscience. 

Women, too, seek the freedoms to live in accordance with their 
sincerely held religious beliefs. Religious freedom is a right enjoyed 
by everyone, and it is just as much in women’s interests to protect 
that right as it is in men’s. As a Muslim American woman and an 
academic, I have spent my career fighting for women’s and minori-
ties’ rights, and the fact that I must be here today to explain why 
our constitutional rights exist is extremely offensive to me person-
ally. Thank you. 

Mr. SMITH. Thank you, Mrs. Uddin. 
[The prepared statement of Ms. Uddin follows:] 
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1 The Affordable Care Act is actually two laws: the Patient Protection and Affordable Care 
Act, Pub. L. 111–148 (March 23, 2010), and the Health Care and Education Reconciliation Act, 
Pub. L. 111–152 (March 30, 2010). 

2 42 U.S.C. § 300gg-13(a)(4). 
3 In developing its guidelines, IOM invited a select number of groups to make presentations 

on the preventive care that should be mandated by all health plans. These were the Institute, 
the American Congress of Obstetricians and Gynecologists (ACOG), John Santelli, the National 
Women’s Law Center, National Women’s Health Network, Planned Parenthood Federation of 
America, and Sara Rosenbaum. No religious groups or other groups that oppose government- 
mandated coverage of contraception, sterilization, abortion, and related education and coun-
seling were among the invited presenters. 

4 Institute of Medicine, Clinical Preventive Services for Women: Closing the Gaps (July 19, 
2011). 

Prepared Statement of Asma T. Uddin, Attorney, 
The Becket Fund for Religious Liberty 

Mr. Chairman and distinguished members of the Committee, allow me to thank 
you for the invitation and opportunity to be with you today to offer testimony on 
the religious liberty issues related to the recent Department of Health and Human 
Services mandate on women’s preventive services. 

I am here today representing the Becket Fund for Religious Liberty, where I work 
as an attorney specializing in domestic and international religious freedom. I will 
summarize my remarks and ask that my full written testimony be entered into the 
record. 

I. INTRODUCTION 

Under the Affordable Care Act of 2010 (‘‘the ACA’’),1 all employer health care 
plans must provide—at no cost to the employee—certain preventive services for 
women.2 The inclusion of contraceptives—including abortion-causing contracep-
tives—in this mandated coverage has caused a public uproar, with religious groups 
opposed to contraception and/or abortion decrying the violation of their religious 
freedom. Supporters of the mandate, in contrast, see this as a civil rights issue— 
specifically, one involving women’s rights—that should not be trumped by religious 
concerns. At the heart of this position, however, lies a profound misunderstanding 
about the nature of religion and the scope of constitutional protections for religious 
liberty. 

A. Background 
One provision of the ACA, signed into law by President Barack Obama on March 

23, 2010, mandates that health plans ‘‘provide coverage for and shall not impose any 
cost sharing requirements for . . . with respect to women, such additional preven-
tive care and screenings . . . as provided for in comprehensive guidelines supported 
by the Health Resources and Services Administration’’ (‘‘Mandate’’). However, when 
the Department of Health and Human Services (‘‘HHS’’) published an interim final 
rule on July 19, 2010, it had not yet defined ‘‘contraceptive preventative services for 
women’’; instead, it delegated that decision to the Health Resources and Services 
Administration (‘‘HRSA’’), a division of HHS. HRSA, in turn, directed a private pol-
icy organization, the Institute of Medicine (‘‘IOM’’), to suggest a list of recommended 
guidelines describing which preventive drugs, procedures, and services should be 
covered by all health plans.3 

Simultaneously, HHS also accepted public comments to the 2010 interim final 
rule until September 17, 2010. A number of groups filed comments warning of the 
potential conscience implications of requiring religious individuals and groups to pay 
for certain kinds of health care, including contraception, sterilization, and abortion. 

Despite the stated concerns of these religious entities, on July 19, 2011—one year 
after the first interim final rule was published—the IOM issued its recommendation 
that preventive services include well-woman visits; screening for gestational diabe-
tes; human papillomavirus (HPV) DNA testing for women 30 years and older; sexu-
ally-transmitted infection counseling; human immunodeficiency virus (HIV) screen-
ing and counseling; FDA-approved contraception methods and contraceptive coun-
seling; breastfeeding support, supplies, and counseling; and domestic violence 
screening and counseling.4 FDA-approved contraceptive methods include birth-con-
trol pills; prescription contraceptive devices, including IUDs; Plan B, also known as 
the ‘‘morning-after pill’’; and ulipristal, also known as ‘‘ella’’ or the ‘‘week-after pill’’; 
and other drugs, devices, and procedures. 
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5 See http://www.hrsa.gov/womensguidelines (last visited February 11, 2012). 
6 Until now, federal policy has generally protected the conscience rights of religious institu-

tions and individuals in the health care sector. For example, for 25 years, Congress has pro-
tected religious institutions from discrimination (based on their adherence to natural family 
planning) in foreign aid grant applications. For 12 years, Congress has both exempted religious 
health plans from the contraception mandate in the Federal Employees’ Health Benefit Program 
and protected individuals covered under other health plans from discrimination based on their 
refusal to dispense contraception due to religious belief. 
The HHS mandate is not only unprecedented in federal law, but also broader in scope and nar-
rower in its exemption than all of the 28 State’s comparable laws. Almost half the States do 
not have a state contraception mandate at all, so there is no need for an exemption. Of the 
States that have some sort of state contraception mandate (all less sweeping than the federal 
one here), 19 provide an exemption. Of those 19 States without an exemption, only three (Cali-
fornia, New York, and Oregon) define the exemption nearly as narrowly as the federal one, al-
though the federal exemption is still worse because of the regulation’s discretionary language 
that the government ‘‘may’’ grant an exemption. Moreover, religious organizations in States with 
a mandate—even those where there is no express exemption—may opt out by simply dropping 
prescription drug coverage or offering self-insured plans, which are governed by federal ERISA 
law rather than state law. The federal mandate permits none of these alternatives, and there-
fore is less protective of religious liberty than any of the States’ policies. 

7 76 Fed. Reg. 46623 (Aug. 3, 2011). 
8 76 Fed. Reg. 46626 (Aug. 3, 2011). 
9 The only other exemption available under the ACA is for ‘‘grandfathered’’ plans. However, 

here too the law is terribly misleading. Under the new regulations, any one of a number of 
changes, even if immaterial, will cause a plan to lose its grandfathered status. Thus, although 
President Obama promised throughout the health reform debate that ‘‘if you like your health 
plan, you can keep it,’’ religious organizations will soon be forced to abandon health plans that 

On August 1, 2011, thirteen days after the IOM issued its recommendations 
HRSA issued guidelines adopting the IOM recommendations.5 These guidelines 
make clear that the HHS Mandate includes not just FDA approved contraceptive 
methods and sterilization procedures, but also ‘‘patient education and counseling’’ 
concerning those methods. On the same day that HRSA adopted the IOM regula-
tions, HHS issued an amended interim final rule, adding an exemption from the 
contraceptive Mandate for ‘‘religious employers.’’ 

Separate from the issue of contraception, as mentioned above, included in ‘‘FDA- 
approved contraceptive methods’’ are the drugs Plan B and ella. Many religious indi-
viduals and organizations that have conscientious objections to abortion object to the 
use of Plan B and ella because they believe, and scientific evidence supports their 
belief, that these drugs constitute abortifacients. That is, Plan B and ella can pre-
vent a human embryo, which these religious groups understand to include a fer-
tilized egg before it implants in the uterus, from implanting in the wall of the uter-
us thereby causing the death of the embryo. 

It was precisely these sorts of concerns that were repeatedly articulated by reli-
gious groups in the more than 200,000 public comments submitted in response to 
the amended interim rule. HHS created an exceedingly narrow religious exemp-
tion—one that is narrower than any other religious exemption in federal law.6 
Under the regulations, the only organizations religious enough to receive an exemp-
tion are those that are not already exempt from the ACA for having fewer than fifty 
employees and meet all of the following criteria: 

(1) its purpose is the inculcation of religious values, 
(2) it employs ‘‘primarily’’ persons who share its religious tenets; 
(3) it serves ‘‘primarily’’ persons who share its religious tenets; and also 
(4) it qualifies under the IRS code as a church or religious order.7 

This exemption is of little solace to religious employers for two primary reasons. 
First, because the regulation merely states that HRSA ‘‘may establish exemptions,’’ 8 
it is possible that the federal government will decide not to provide any religious 
exemptions at all. 

Second, HRSA has this discretion with respect to only a vanishingly small class 
of religious employers. Under this definition, most, if not all, religious colleges or 
universities would not qualify for any exemption, because these institutions exist 
not just to inculcate religious values, but also to teach students. The nature of many 
religious institutions is in fact to serve those outside their community, conditioning 
their help on a person’s need rather than their chosen faith. As many Christian ob-
jectors to the Mandate have made clear, not even Jesus’ ministry would qualify for 
the exemption as he served both Christians and non-Christians. No homeless shel-
ter, soup kitchen, or adoption agency would qualify, because these organizations 
exist to serve anyone in need, not just those that profess a certain religious creed.9 
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reflect their deepest convictions unless they: (1) stopped modifying their health care plans nearly 
a year and a half before the HHS mandate was announced; and (2) henceforth avoid any trig-
gering condition. These conditions, of course, may have already been violated, will become in-
creasingly difficult to meet, and in any case are unacceptable. 

And few, if any, of these organizations qualify as a church or religious order under 
the tax code. 

The Obama Administration’s ‘‘Accommodations’’ 
Given the Mandate’s lack of protection for religious liberty, religious organizations 

and individuals voiced their concerns vociferously. In an effort to respond to these 
concerns, on January 20, 2012, the Administration announced it would not expand 
the exemption to protect religious schools, colleges, hospitals, and charitable service 
organizations, but it would give them one extra year to comply with the Mandate. 
This, of course, was no accommodation at all, as it ignored the underlying religious 
liberty concerns. Also, the one year extension applied only to employee health plans, 
not student health plans. In essence, religious organizations still had no choice but 
to comply with the Mandate or drop their health insurance coverage altogether and 
pay the resulting hefty fines. 

This ‘‘accommodation’’ was of course deemed insufficient by religious objectors to 
the Mandate, as it did nothing to address the substance of their concerns. Indeed, 
the blatant disregard for the First Amendment rights at issue created a firestorm 
of opposition from across the political and religious spectrum. Thus, within three 
weeks, on February 10, 2012, the President held a press conference to announce a 
second compromise. But this compromise also did not change any of the provisions 
of the August 2011 Mandate, nor did it make any changes to the Mandate’s narrow 
religious exemptions. 

Instead, for non-exempt religious organizations, the president made two promises. 
First, he reiterated that enforcement of the Mandate on employee health plans 
would be delayed by one extra year. Second, the president promised that the admin-
istration would work to develop—at some unspecified time in the future—a rule that 
would require insurers of non-profit organizations with religious objections to pay 
the costs of the mandated coverage for abortion-inducing drugs, sterilization, and 
contraception. 

The problems with this proffered compromise are many. First, it is unlikely that 
insurance companies will offer these services for free; religious employers would still 
ultimately be paying for these services against their conscience, with the costs 
spread through higher insurance premiums for their employees. Although some 
argue that insurance companies would cover these services for free because it helps 
their bottom line, such an argument is tenuous at best—after all, if that were the 
case, insurance companies would have arguably already provided contraception for 
free. Moreover, the provision of these so-called free contraceptives still depends on 
the religious employer purchasing insurance for its employees. While they might not 
be paying for the drugs, they are still facilitating their use by employees. Religious 
organizations should not be forced to turn a blind eye to the inclusion of something 
in their insurance plan that violates their conscience. 

Second, hundreds if not thousands of religious organizations have self-insured 
plans, where the religious organization itself is the ‘‘insurance company.’’ Although 
the preamble to the final rule does state an intent to achieve the same ‘‘goals’’ for 
self-insured religious organizations, it is unclear how the proposed compromise 
would resolve the concerns of these entities, 

Third, the new proposal does nothing to address the concerns of for-profit organi-
zations and individuals with religious objections. Rather, the proposed compromise 
simply underscores how the government’s policy discriminates between various cat-
egories of religious groups and individuals, with churches receiving the greatest pro-
tection, non-profit religious organizations potentially receiving a lower level of pro-
tection, and individuals and for-profit entities receiving no protection at all. This 
picking and choosing of who is entitled to First Amendment protections is unconsti-
tutional. 

If an employer with moral objections to the HHS Mandate is not covered by the 
Administration’s compromise solution, the employers final alternative is to stop pro-
viding health care benefits altogether. But this too places religious employers in an 
unacceptable double bind: either they must pay for contraception, sterilization, and 
abortion-inducing drugs, or they must stop providing their employees with health 
care and pay a stiff civil penalty. The first option forces religious employers to vio-
late their moral convictions. The second option forces them to pay steep fines for 
exercising their religion and creates enormous hardships for their employees, some 
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10 See Nat’l Fed’n of Indep. Business, The Free Rider Provision: A One-Page Primer, available 
at http://www.nfib.com/Portals/0/PDF/AllUsers/Free%20Rider%&#x200B;20Provision.pdf. 

11 See A statement by U.S. Department of Health and Human Services Secretary Kathleen 
Sebelius. http://www.hhs.gov/news/press/2012pres/01/20120120a.html. 

of whom have limited means to purchase health insurance on their own. And the 
burden does not end there. Without employer health plans, many religious institu-
tions would find themselves at a serious competitive disadvantage vis-à-vis other 
employers. Some religious institutions could find that without a group health plan, 
they could not attract sufficient staff and would be forced to close their operations 
altogether. 

The fines imposed on religious employers that refuse to violate their consciences 
are significant. For example, a charitable organization with 100 employees will have 
to pay the federal government $140,000 per year for the ‘‘privilege’’ of not under-
writing medical services it believes are immoral.10 
B. Legal Claims 

Given these coercive burdens on the religious freedom of organizations and indi-
viduals that hold religious beliefs against contraception and/or abortion, the Becket 
Fund for Religious Liberty has brought several lawsuits. The lawsuits, each of 
which make the same claims, are on behalf of (1) Belmont Abbey College (BAC), a 
Catholic liberal arts college founded by Benedictine monks; (2) Colorado Christian 
University (CCU), an interdenominational Christian college; (3) Eternal Word Tele-
vision Network (EWTN), a television network that serves to spread Catholic teach-
ings; and (4) Ave Maria University, a Catholic University dedicated to transmitting 
authentic Catholic values to students. For failing to comply by the Mandate, BAC 
would pay approximately $340,000 annually, CCU would pay $500,000; EWTN 
would pay $620,000; and Ave Maria close to $340,000. 

These lawsuits challenge the government Mandate as a violation of the First 
Amendment of the U.S. Constitution, the Religious Freedom Restoration Act 
(RFRA), and the Administrative Procedures Act (APA). The religious freedom claims 
turn on the fact that the burden placed on these organizations is not justified, as 
is required by law, by a compelling government interest that is narrowly tailored 
to serve that interest. There is also a free exercise claim of intentional discrimina-
tion because the Mandate protects certain religions and religious groups, such as 
those that serve and employ members of their own faith, while penalizing other reli-
gions. This sort of discrimination also raises Establishment Clause issues as it pre-
fers some denominations to others and places a selective burden on the plaintiffs. 

The lawsuits seek a declaration from the court that the Mandate violates the First 
Amendment, RFRA, and the APA. They also seek an order prohibiting the govern-
ment from enforcing the Mandate against our clients and any other religious group 
that cannot provide access to these drugs and services because of their religious con-
victions. 

Thus far, the Administration has responded to only one of the four lawsuits, and 
fails to address in its brief any of our client’s constitutional claims. Instead, it calls 
on the court to dismiss the case altogether in light of their ‘‘promise’’ to pass the 
costs onto insurance companies. As I’ve already articulated, this is not a valid solu-
tion for our clients’ legitimate claims. 

II. THE CONTRACEPTION MANDATE AND WOMEN’S RIGHTS 

Some have framed the controversy surrounding the Mandate as a women’s rights 
issue. At the outset, the point must be made that our clients are acting because of 
what is being asked for (an act that violates their deeply held beliefs), rather than 
who is doing the asking. That is, religious organizations are not objecting to the 
Mandate because it is targeted toward preventive care for women; rather, they ob-
ject to paying for, or providing access to, contraception, sterilization, and/or abor-
tion-inducing drugs, regardless of gender. Indeed, the relevant employee might be 
male, with a female dependent. 

Moreover, including a robust exemption protecting the deeply held religious be-
liefs of those who oppose contraception and abortion would not harm women or 
women’s health. Access to these contraceptives is widespread: Nine out of ten em-
ployer-based insurance plans in the United States already cover contraception. The 
government admits these services are widely available in ‘‘community health cen-
ters, public clinics, and hospitals with income-based support.’’ 11 In fact, the federal 
government already spends hundreds of millions of dollars each year funding free 
or nearly free family planning services under its Title X program. Therefore, the 
issue is not really about access to contraception but rather about who pays for it. 
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12 See Public Policy Polling, http://www.coalitiontoprotectwomenshealth.org/wp-content/ 
uploads/2012/02/catholicslandlbirthlcontrollbenefit.pdf 

Finally, one of the issues that is consistently overlooked when the issue is framed 
as ‘‘women’s rights versus religious freedom’’ is that women, too, seek the freedom 
to live in accordance with their sincerely held religious beliefs. Not all women agree 
with the Mandate; in fact, 41% of Catholic women do not support the Mandate.12 
Religious freedom is a right enjoyed by everyone, men and women, and it is just 
as much in women’s interest to protect that right as it is in men’s. As a female 
member of religious minority, I hold this right to religious freedom particularly 
dear, as, for example, a Muslim woman’s right to dress as she pleases is restricted 
by many governments across the world. 

IV. CONCLUSION: LOOKING FORWARD 

As it turns out, this conflict is entirely unnecessary. A robust exemption from the 
HHS Mandate would be a workable way for the federal government to advance both 
its interest in women’s health and its commitment to respecting the legitimate au-
tonomy and convictions of religious institutions. 

In particular, expanding the existing ‘‘religious employer’’ exemption into a ‘‘reli-
gious conviction’’ exemption would eliminate the conflict entirely. Specifically, the 
exemption should be expanded to include all individuals and organizations—wheth-
er nonprofit or for-profit—that have a sincere religious conviction prohibiting them 
from purchasing or providing access to the mandated goods and services. In addi-
tion, any limitations over how, by whom, and for whom these individuals and orga-
nizations carry out their missions should be eliminated. And finally, the exemption 
should be expanded to include effected student health plans in addition to employee 
health plans. 

These changes to the existing exemption would also help carry out the purposes 
of the Affordable Care Act by ensuring that employees and students can remain 
part of their existing healthcare plans. 

Mr. SMITH. Dr. Rosenstock. 

TESTIMONY OF LINDA ROSENSTOCK, M.D., M.P.H., DEAN, 
SCHOOL OF PUBLIC HEALTH, UNIVERSITY OF CALIFORNIA, 
LOS ANGELES 

Dr. ROSENSTOCK. Thank you. Since no one else is bothered by the 
rumbling, I will continue. Good afternoon, Mr. Chairman, and 
Members of the Committee. As mentioned, I served as chair—— 

Mr. ISSA. Ma’am, we can’t hear anything you are saying. Can you 
pull the mike close and turn it on? 

Mr. SMITH. Turn on the mike there. The rumblings, by the way, 
was the train going back and forth to the Capitol. 

Dr. ROSENSTOCK. I am from California, we worry about these 
things. 

Mr. SMITH. Not an earthquake. 
Dr. ROSENSTOCK. As mentioned, I served as chair of the Institute 

of Medicine’s Committee on Preventive Services for Women. The 
Institute of Medicine, or IOM, is the health arm of the National 
Academy of Sciences, an independent, nonprofit organization that 
provides unbiased and authoritative advice to decision-makers and 
the public. At the request of the U.S. Department of Health and 
Human Services, IOM assembled a diverse expert committee to 
identify critical gaps in preventive services for women as well as 
recommend measures that further ensure women’s health and well- 
being. The committee gathered evidence, deliberated on its findings 
and recommendations, and met five times in a 6-month period in 
order to write its report. 
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The report underwent, as is typical for the IOM, a rigorous inde-
pendent external review prior to its release in July of last year. 
The committee recommended that eight clinical preventive services 
for women be added to the services that health plans must cover 
at no cost to patients under the Patient Protection and Affordable 
Care Act of 2010. The committee defined preventive services as 
measures, including medications, procedures, devices, tests, edu-
cation and counseling, shown to improve well-being and/or decrease 
the likelihood or delay the onset of a targeted disease or condition. 

To guide its deliberation in determining gaps in preventive serv-
ices not included in existing guidelines, the committee reviewed all 
current guidelines, assembled and assessed additional evidence in-
cluding reviews of the literature, reviewed Federal health priority 
goals and objectives, and the clinical guidelines of healthcare pro-
fessional organizations. 

Throughout the study process, the committee repeatedly ques-
tioned whether the disease or condition was significant to women, 
and especially whether it was more common or more serious in 
women than in men or whether women experienced different out-
comes or benefited from different interventions than men. 

The additional preventive services recommended by the IOM 
Committee for Preventive Coverage consideration also met the fol-
lowing criteria: that the condition to be prevented affects a broad 
population of women; that the condition to be prevented has a large 
potential impact on health and well-being; and, importantly, that 
the quality and strength of the evidence about the effectiveness of 
the preventive measure supports its inclusion. 

The committee took seriously its task of focusing on women’s 
unique health needs. Women are consistently more likely than men 
to report a wide range of cost-related barriers to receiving or delay-
ing medical tests and treatments and to filling prescriptions for 
themselves and their families. Studies have also shown that even 
moderate copayments for preventive services such as mammograms 
and Pap smears deter patients from receiving these services. The 
report suggested eight additional services, including, for example, 
screening for gestational diabetes and additional cancer screening 
for cervical cancer. 

I was asked today to speak to our committee’s recommendation 
5.5, to reduce the rate of unintended pregnancies, which accounts 
for about half of pregnancies in the United States, of which about 
40 percent result in abortion, the report encouraged HHS to con-
sider adding the full range of Food and Drug Administration ap-
proved contraception methods as well as patient education and 
counseling for all women with reproductive capacity. 

Unintended pregnancy is linked to a host of health problems. 
Women with unintended pregnancies are more likely to receive de-
layed or no prenatal care and to suffer from other health problems. 
Unintended pregnancy also increases the risks of babies being born 
preterm or at low birth weight, both of which increase their chance 
of health and developmental problems. 

Family planning services are preventive services that enable 
women and couples to avoid unintended pregnancy and to space 
their pregnancies to promote optimal birth outcomes. Pregnancy 
spacing is a priority for women’s health because of the increased 
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risk of adverse pregnancy, outcomes for pregnancies that are too 
closely spaced or within 18 months of each other. 

A wide array of safe and highly effective FDA-approved methods 
of contraception is available. This range of methods provides op-
tions for women depending on their life stage, sexual practices, and 
health status. The committee noted that contraceptive coverage has 
become routine for most private insurance and federally funded in-
surance programs. 

In summary, the report addressed concerns that the current 
guidelines on preventive services contain gaps when it comes to 
women’s needs. As a centerpiece of the Affordable Care Act, the 
focus on preventive services represents a significant and welcome 
shift from a reactive system that primarily responds to acute prob-
lems and urgent needs to one that fosters optimal health and well- 
being. Women stand to benefit especially from the shift, given their 
longer life expectancies, their reproductive and gender-specific con-
ditions, and their disproportionate rates of chronic disease and dis-
ability from some conditions. Because women need to use more pre-
ventive care than men, they face higher out-of-pocket costs. 

Thank you very much for the opportunity to testify. 
Mr. SMITH. Thank you, Dr. Rosenstock. 
[The prepared statement of Dr. Rosenstock follows:] 

Prepared Statement of Linda Rosenstock, M.D., M.P.H., Dean, 
School of Public Health, University of California, Los Angeles 

My name is Dr. Linda Rosenstock. I am the Dean of the School of Public Health 
at the University of California, Los Angeles. I also served as chair of the Institute 
of Medicine’s Committee on Preventive Services for Women. The Institute of Medi-
cine, or IOM, is the health arm of the National Academy of Sciences, an inde-
pendent, nonprofit organization that provides unbiased and authoritative advice to 
decision makers and the public. 

At the request of the U.S. Department of Health and Human Services’ Assistant 
Secretary for Planning and Evaluation, the IOM assembled a diverse, expert com-
mittee to identify critical gaps in preventive services for women as well as rec-
ommend measures that will further ensure women’s health and well-being. 

The committee gathered evidence, deliberated on its findings and recommenda-
tions, and met five times in a six-month time period in order to write its report, 
Clinical Preventive Services for Women: Closing the Gaps. This report underwent a 
rigorous, independent external review prior to its release in July of last year. The 
Committee recommended that eight preventive health services for women be added 
to the services that health plans cover at no cost to patients under the Patient Pro-
tection and Affordable Care Act of 2010, commonly known as the ACA. The ACA 
requires plans to cover the services listed in the comprehensive list of preventive 
services at www.healthcare.gov. 

The committee defined preventive health services as measures— including medi-
cations, procedures, devices, tests, education and counseling— shown to improve 
well-being, and/or decrease the likelihood or delay the onset of a targeted disease 
or condition. To guide its deliberations in determining gaps in preventive services 
not included in existing guidelines, the committee developed four overarching ques-
tions: 

• Are high-quality systematic evidence reviews available which indicate that 
the service is effective in women? 

• Are quality peer-reviewed studies available demonstrating effectiveness of the 
service in women? 

• Has the measure been identified as a federal priority to address in women’s 
preventive services? 

• Are there existing federal, state, or international practices, professional guide-
lines, or federal reimbursement policies that support the use of the measure? 
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Preventive measures recommended by the IOM committee for preventive coverage 
consideration met the following criteria: 

• The condition to be prevented affects a broad population; 

• The condition to be prevented has a large potential impact on health and 
well-being; and 

• The quality and strength of the evidence is supportive. 

The committee took seriously its task of focusing on women’s unique health needs. 
Women are consistently more likely than men to report a wide range of cost-related 
barriers to receiving or delaying medical tests and treatments and to filling pre-
scriptions for themselves and their families. Studies have also shown that even mod-
erate copayments for preventive services such as mammograms and Pap smears 
deter patients from receiving those services. 

Throughout the study process, the committee repeatedly questioned whether the 
disease or condition was significant to women and, especially, whether it was more 
common or more serious in women than in men or whether women experienced dif-
ferent outcomes or benefited from different interventions than men. 

The report suggested the following additional services: 

• screening for gestational diabetes 

• human papillomavirus (HPV) testing as part of cervical cancer screening for 
women over 30 

• counseling on sexually transmitted infections 

• counseling and screening for HIV 
• contraceptive methods and counseling to prevent unintended pregnancies 
• lactation counseling and equipment to promote breast-feeding 
• screening and counseling to detect and prevent interpersonal and domestic vi-

olence 
• yearly well-woman preventive care visits to obtain recommended preventive 

services 
Examples of why these services are crucial in supporting women’s optimal health 

and well-being are listed below. 
Deaths from cervical cancer could be reduced by adding DNA testing for HPV, the 

virus that can cause this form of cancer, to the Pap smears that are part of the cur-
rent guidelines for women’s preventive services. Cervical cancer can be prevented 
through vaccination, screening, and treatment of precancerous lesions and HPV 
testing increases the chances of identifying women at risk. 

Although lactation counseling is already part of the HHS guidelines, the report 
recommended comprehensive support that includes coverage of breast pump rental 
fees as well as counseling by trained providers to help women initiate and continue 
breast-feeding. Evidence links breast-feeding to lower risk for breast and ovarian 
cancers; it also reduces children’s risk for sudden infant death syndrome, asthma, 
gastrointestinal infections, respiratory diseases, leukemia, ear infections, obesity, 
and Type 2 diabetes. 

The report recommended that HHS consider screening for gestational diabetes in 
pregnant women between 24 and 28 weeks of gestation and at the first prenatal 
visit for pregnant women identified to be at high risk for diabetes. The United 
States has the highest rates of gestational diabetes in the world; it complicates as 
many as 10 percent of U.S. pregnancies each year. Women with gestational diabetes 
face a 7.5-fold increased risk for the development of Type 2 diabetes after delivery 
and are more likely to have infants that require delivery by cesarean section and 
have health problems after birth. 

To reduce the rate of unintended pregnancies, which accounted for almost half of 
pregnancies in the U.S. in 2001, the report urged HHS to consider adding the full 
range of Food and Drug Administration-approved contraceptive methods as well as 
patient education and counseling for all women with reproductive capacity. 

Unintended pregnancy is linked to a host of health problems. Women with unin-
tended pregnancies are more likely to receive delayed or no prenatal care and to 
smoke, consume alcohol, be depressed, and experience domestic violence during 
pregnancy. Unintended pregnancy also increases the risk of babies being born 
preterm or at a low birth weight, both of which increase their chances of health and 
developmental problems. 
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Family planning services are preventive services that enable women and couples 
to avoid an unwanted pregnancy and to space their pregnancies to promote optimal 
birth outcomes. Pregnancy spacing is a priority for women’s health because of the 
increased risk of adverse pregnancy outcomes for pregnancies that are too closely 
spaced (within 18 months of a prior pregnancy). A wide array of safe and highly 
effective FDA-approved methods of contraception is available. This range of methods 
provides options for women depending upon their life stage, sexual practices, and 
health status. 

The committee noted that contraceptive coverage has become routine for most pri-
vate insurance and federally funded insurance programs. Additionally, federal goals 
included in Healthy People 2010 and later in Healthy People 2020 strive to reduce 
the number of unintended pregnancies. 

The report addressed concerns that the current guidelines on preventive services 
contain gaps when it comes to women’s needs. Women suffer disproportionate rates 
of chronic disease and disability from some conditions. Because they need to use 
more preventive care than men on average due to reproductive and gender-specific 
conditions, women face higher out-of-pocket costs. 

Positioning preventive care as the foundation of the U.S. healthcare system is crit-
ical to ensuring Americans’ health and well-being. This is a shift from an histori-
cally reactive system that primarily responds to acute problems and urgent needs 
to one that helps foster optimal health and well-being. 

Thank you very much for the opportunity to submit this testimony. 

Mr. SMITH. Ms. Monahan, before you begin, let me say to Mem-
bers that votes have been called, and votes are going to last about 
an hour. We then have a bill on the House floor that will take 
about 20 minutes, and so we will resume our hearing after about 
an hour and 15 or 20 minutes when we leave. Before we leave, 
though, Ms. Monahan, we are going to hear your testimony, I am 
going to ask my questions, and then we will recess and come back. 
So Ms. Monahan, if you will proceed. 

TESTIMONY OF JEANNE MONAHAN, DIRECTOR, CENTER FOR 
HUMAN DIGNITY, FAMILY RESEARCH COUNCIL 

Ms. MONAHAN. Mr. Chairman and honorable Members of the 
Committee, thank you for the opportunity to testify today about the 
significant threats to religious liberty currently facing our country. 
My name is Jeanne Monahan, I work at the Family Research 
Council, a Christian public policy organization. We represent more 
than 1.5 million families of different denominations around the 
country. 

As you are aware, the Affordable Care Act requires health insur-
ance to include preventive care services for women, and the Admin-
istration chose to mandate all FDA-approved contraceptives in the 
list of covered services, with a very narrow religious exemption 
that will essentially apply only to churches. 

I speak today as a representative of Americans, particularly 
women, who are opposed to this mandate. Fundamentally, we be-
lieve that the President’s mandate violates religious liberty, under-
mines conscience protections currently in place, and profoundly dis-
criminates against people of faith. 

Almost every Catholic bishop around the country has indicated 
that his diocese will not comply with the mandate, but this is not 
simply a Catholic issue. Over 2,500 evangelical church leaders re-
cently signed a letter in opposition to the President. The National 
Association of Evangelicals, the Southern Baptist Convention, the 
Jewish Orthodox Union and other national religious groups have 
also formally voiced their opposition. 
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Religious women are also speaking out. In a recent letter signed 
by thousands of women of 18 different faiths, including doctors, 
lawyers, business owners, and scholars, women wrote, in quotes, 
‘‘No one speaks for all women on these issues. Those who purport 
to do so are simply attempting to deflect attention from the serious 
religious liberty issues at stake,’’ unquote. 

This is about religious liberty. And yet I would also like to pro-
vide context about why people like me would object to this man-
date. Drugs and devices that can destroy rather than prevent life 
are included in this mandate. It is a scientifically valid belief that 
pregnancy begins at conception or fertilization and not at implanta-
tion 7 to 10 days later. But certain drugs and devices are included 
in this mandate that prevent implantation, and one drug included 
can work post-implantation. 

Emergency contraceptives are included. Plan B can prevent an 
embryo from implanting. One extensive literature review of Plan B 
revealed that it possesses at least seven modes of action preventing 
implantation. And then there is ella. Last year the Food and Drug 
Administration approved ella as an emergency contraceptive, but it 
is chemically and functionally almost identical to the FDA-ap-
proved abortifacient RU-486. Ella can cause the demise of an em-
bryo post-implantation. In a study of macaque monkeys, ella abort-
ed four out of five fetuses, and there are a number of other studies 
that are included in my written testimony. 

Many Americans believe that drugs that destroy embryos are 
wrong, regardless of FDA classification. Many Americans are pro-
foundly troubled by the inclusion of these drugs in this mandate. 
These Americans should not be forced to participate in and cooper-
ate with their coverage in insurance plans. 

The HHS contraceptive mandate violates longstanding Federal 
conscience and religious protections. Even many women who are fa-
vorable toward contraception oppose this mandate. 

Recently in the San Francisco Chronicle a columnist wrote, ‘‘As 
a believer in family planning, I suppose I should be thrilled, except 
that President Obama just trampled on the first part of the First 
Amendment. In a raw exercise of power, the Obama administration 
has decreed that religious organizations must reject their deeply 
held beliefs and hand out FDA-approved contraceptives, including 
the morning-after pill. Now it turns out Americans of all religious 
persuasions are free to choose, as long as they choose to agree with 
Obama.’’ 

It has been said you can be sincere and sincerely wrong. We 
don’t question the President’s motives, but we think he is sincerely 
wrong. You might think that—you might disagree with me and 
think that I and thousands of women like me are sincerely wrong. 
Fine. But don’t force us to—don’t discriminate against us and don’t 
force us to violate our consciences. 

We strongly urge you not to allow this President to discriminate 
against those with moral or religious objections to this mandate 
coverage of contraceptives, sterilization, and abortifacients. Thank 
you. 

Mr. SMITH. Thank you, Ms. Monahan. 
[The prepared statement of Ms. Monahan follows:] 
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1 House Oversight and Governance Committee Hearing, ‘‘Lines Crossed: Separation of Church 
and State. Has the Obama Administration Trampled on Freedom of Religion and Freedom of 
Conscience?’’ (February 16, 2012) (http://oversight.house.gov/images/stories/Testimony/2-16- 
12lFulllHClMandatelSoloveichik.pdf, p. 3) 

Prepared Statement of Jeanne Monahan, M.T.S., Director of the Center for 
Human Dignity, Family Resarch Council 

Mr. Chairman and honorable members of the committee, thank you for the oppor-
tunity to testify before you today about the most critical issue of religious liberty 
facing our country. 

My name is Jeanne Monahan. I work at the Family Research Council, a Christian 
public policy organization that since 1983 has promoted and defended human life 
and religious freedom in the United States. We represent more than 1.5 million peo-
ple from Evangelical, Catholic, and other Christian denominations around the coun-
try. I speak today as a representative of Americans, particularly, American women, 
who are opposed to the President’s contraceptive mandate and its profound discrimi-
nation against people of faith. Fundamentally, we believe that the contraceptive 
mandate violates religious freedom and undermines conscience rights protections 
that all Americans have enjoyed until now. 

Background. In December 2009, Senator Barbara Mikulski’s amendment on 
women’s preventive services with no cost-sharing was adopted into the healthcare 
bill. The Affordable Care Act which became law in March 23, 2010, was followed 
in August 2010 by the Department of Health and Human Services (HHS) tasking 
to the Institute of Medicine (IOM) to study and make recommendations on specific 
women’s preventive services to be included with no cost-sharing for patients. The 
IOM held three public meetings on November 16, 2010 and January 12, 2011 and 
March 9, 2011. The advising committee was composed of 17 members, most of whom 
had specialty backgrounds in the area of reproductive health. Invited presenters in-
cluded representatives of the Planned Parenthood Federation of America, the 
Guttmacher Institute, the National Women’s Law Center, National Women’s Health 
Network, and others. No pro-life or religious liberty scholars, doctors, or public 
health experts were invited to make formal presentations. 

Separate to the invited formal presentations during each meeting was opportunity 
for public comment. During the public comment period in each meeting the topic 
receiving the greatest attention was contraception coverage. I was among many pro- 
life attendees at each of the IOM committee meetings. Among my colleagues from 
the pro-life movement were medical doctors, lawyers, nurses, and health insurance 
providers, most of whom provided remarks during the public comment period. Most 
frequently opponents of a contraceptive mandate discussed the inclusion of abortion 
inducing drugs and devices. 

In July 2011 the committee issued its report. It recommended coverage of the full 
range of FDA-approved contraceptives. The report did not include or reference any 
research related to abortion-inducing drugs presented in the public comment period, 
which, as noted above, were provided at each meeting by a variety of participants. 

On August 1, 2011 HHS revised the general preventive services interim final rule, 
indicating that the Health Resources Services Administration (HRSA) could exempt 
a narrow group of religious employers. The HRSA guidance, which is binding, in-
cluded the full range of FDA-approved contraceptives as a mandatory preventative 
service for women in all health plans. 

FRC is not opposed to many of the IOM recommended services, including domestic 
violence screenings, gestational diabetes and breast-cancer screenings. However, on 
behalf of millions of people of faith, FRC is strongly opposed to any person or insti-
tution being forced to provide coverage for FDA-approved contraceptives and steri-
lizations because some of these can function as abortifacients. 

Based on the HHS rule issued August 1, 2011 the vast majority of faith-based or-
ganizations do not meet the narrow government criteria for a religious organization 
exemption, namely, employing only members of its religion, serving primarily its 
own members, and having as its primary purpose the ‘‘inculcation’’ of religious val-
ues. Schools, homeless shelters, hospitals, and other such faith-based organizations 
are not religious enough to be exempt. In the words of Rabbi Soloveichik, Director 
of the Straus Center for Torah and Western Thought Yeshiva University and Asso-
ciate Rabbi for the Congregation Kehilath Jeshurun, ‘‘[T]he administration implic-
itly assumes that those who employ or help others of a different religion are no 
longer acting in a religious capacity, and as such are not entitled to the protection 
of the First Amendment.’’ 1 
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2 Department of Health and Human Services,’’Group Health Plans and Health Insurance 
Issuers Relating to Coverage of Preventive Services Under the Patient Protection and Affordable 
Care Act’’ (February 10, 2012) (http://cciio.cms.gov/resources/files/Files2/02102012/ 
psrulel508.pdf, p. 6) 

3 Helen Alvare and Kim Daniels, ‘‘Here We Are: Women Who Stand in Favor of Religious Lib-
erty’’ National Review Online (February 21, 2012) (http://www.nationalreview.com/articles/ 
291590/here-we-are-helen-m-alvare) 

4 H. Croxatto, et al., ‘‘Mechanism of Action of Hormonal Preparations Used for Emergency 
Contraception: a Review of the Literature,’’ Contraception 63 (2001): 111. 

Following HHS’ announcement in August the Department received over 200,000 2 
comments from the public on the contraceptive mandate. In a matter of days our 
own constituents filed over 15,000 comments and similarly the US Conference of 
Catholic Bishops (USCCB) reported that their constituents filed over 60,000 com-
ments in protest. 

Despite this groundswell of disagreement, on January 20, 2012 the Administra-
tion issued a press release announcing the government would grant a year’s delay 
so that religious organizations not exempted could determine how to violate their 
consciences. The understandable uproar across the country led to a February 10, 
2012 announcement by President Obama of a promised ‘‘accommodation’’ requiring 
that religious employer’s health insurance companies cover the costs of contracep-
tives and abortifacients rather than the employers. However, no corresponding writ-
ten changes were made by law or regulation. 

On the same day the government issued the final regulation, again restating only 
the narrow religious exemption. It also re-issued binding guidance that reiterated 
the contraceptive mandate, with a promise of a future accounting procedure that 
would be issued with regard to the accommodation. However, should an accounting 
procedure be issued in future regulations, religious employers will still be forced to 
pay insurers who would in turn provide their employees the services to which they 
have religious objections. This is no accommodation. Religious employers would still 
under this scheme be violating their conscience by virtue of government fiat. 

Response from religious people. What do religious people, those who will carry 
the burden, have to say about this mandate? As of today, most Catholic Bishops 
within the U.S. have stated that they will not comply. Yet this is not exclusively 
a Catholic issue. Recently 2,500 Evangelical church leaders signed FRC’s letter in 
opposition sent to President Obama. The National Association of Evangelicals and 
the Southern Baptist Convention have also expressed their opposition. 

Religious women are also speaking out. In a letter to the President and members 
of Congress recently signed by thousands of women of 18 different faiths and rep-
resenting doctors, nurses, lawyers, teachers, mothers, community care workers, 
business owners, scholars and more women voiced their ardent opposition to the 
mandate. 

The letter included these observations: 
‘‘We listened to prominent women purport to speak for us. We watched them 
duck the fundamental religious-liberty issues at stake. No one speaks for all 
women on these issues. Those who purport to do so are simply attempting to 
deflect attention from the serious religious liberty issues at stake. We call on 
President Obama, Health and Human Services Secretary Kathleen Sebelius, 
and our representatives in Congress to respect religious voices, to respect reli-
gious liberty, and to allow religious institutions and individuals to continue to 
provide witness to their faiths in all their fullness.’’ 3 

It is not acceptable for the government to force religious people to violate their 
beliefs by compelling their participation in insurance plans that provide services to 
which they fundamentally object. Many religious believers oppose this narrow ex-
emption for religious churches as well. Not all oppose contraceptives, but many do. 
Most strongly oppose abortifiacient drugs and devices, and there is a strong con-
sensus objecting to the way this rule purports to redefine religion and religious be-
lief. 

Abortion-inducing drugs. Drugs and devices that destroy, rather than prevent 
life, are included in this mandate. For example, in the list of drugs to be provided 
with no cost-sharing are those categorized as emergency contraceptives (EC). The 
first of these drugs is Levonorgestral, or Plan B. Plan B possesses a number of 
mechanisms of action which can prevent a newly formed embryo from implanting 
in the uterine wall. One extensive review of the available medical literature on 
Levonorgestral revealed as many as seven mechanisms of action that potentially 
could prevent implantation of an embryo.4 In another literature review of the mech-
anisms of action of Levonorgestral, the authors concluded, ‘‘The evidence to date 
supports the contention that use of EC does not always inhibit ovulation even if 
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5 C. Kahlenborn, et al., ‘‘Postfertilization Effect of Hormonal Emergency Contraception,’’ An-
nals of Pharmacotherapy (2002): 468. 

6 U.S. Department of Health and Human Services Food and Drug Administration, ‘‘Plan B 
One Step Labeling Information’’ (July 2009): p. 4 http://www.accessdata.fda.gov/ 
drugsatfdaldocs/label/2009/021998lbl.pdf. 

7 RU–486 (mifepristone; Mifeprex®) was approved in 2000 by the FDA as an ‘‘abortifacient.’’ 
8 U.S. Department of Health and Human Services Food and Drug Administration, ‘‘Ella Label-

ing Information’’ (August 2010): p.1 (http://www.accessdata.fda.gov/drugsatfdaldocs/label/2010/ 
022474s000lbl.pdf). 
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ing the Impact of Progesterone Receptor Modulators and Misoprostol in Reproductive Health,’’ 
Annals of Pharmacotherapy 45 (Jan. 2011): 115–9. 
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et al., ‘‘CDB–2914: Anti-progestational/antiglucocorticoid Profile and Post-coital Anti-fertility Ac-
tivity in Rats and Rabbits,’’ 15 Human Reproduction (2000): 822–829, 824; G. Teutsch and D. 
Philibert, ‘‘History and Perspectives of Antiprogestins from the Chemist’s Point of View,’’ 9 
Human Reproduction (1994)(suppl 1):12–31; B. Attardi, J. Burgenson, S. Hild, and J. Reel, ‘‘In 
vitro Antiprogestational/Antiglucocorticoid Activity and Progestin and Glucocorticoid Receptor 
Binding of the Putative Metabolites and Synthetic Derivatives of CDB–2914, CDB–4124, and 
mifepristone,’’ Journal of Steroid Biochemistry and Molecular Biology 88 (2004): 277–88. 

11 A.F. Tarantal, A.G. Hendrickx, S.A. Matlin, et. al., ‘‘Effects of Two Antiprogestins on Early 
Pregnancy in the Long-tailed Macaque (Macaca fascicularis),’’ 54 Contraception 1996: 107–15; 
European Medicines Agency, ‘‘CHMP Assessment Report for EllaOne,’’ (Doc.Ref.: EMEA/261787/ 
2009). 

12 European Medicines Agency, ‘‘CHMP Assessment Report for EllaOne,’’ (Doc.Ref.: EMEA/ 
261787/2009): p. 10. 

13 Harrison and Mitroka, supra. 
14 Ibid. 

used in the preovulatory phase, and that it may unfavorably alter the endometrial 
lining regardless of when in the cycle it is used, with the effect persisting for days.’’ 5 
Plan B’s labeling information also admits this scientific reality. ‘‘[Plan B] may in-
hibit implantation (by altering the endometrium)’’ 6. 

The second problematic FDA-approved drug covered by the mandate is ulipristal 
acetate, marketed as Ella® by Watson Pharmaceuticals. Including Ella in the man-
datory category of ‘‘preventive care service for women’’ means that HHS is requiring 
each health insurance plan to cover a drug which possesses the ability to kill an 
implanted embryo. The demise of an embryo post-implantation is widely agreed by 
all, even those who define pregnancy at implantation, to constitute an abortion. The 
FDA approved Ella under the label of an ‘‘emergency contraceptive,’’ but Ella is 
chemically and functionally similar to the FDA-approved abortifacient, RU–486.7 
Even Ella’s label states that the drug is contra-indicated for pregnancy.8 

A recent article published in Annals of Pharmacotherapy stated ‘‘[t]he mechanism 
of action of ulipristal in human ovarian and endometrial tissue is identical to that 
of its parent compound, mifepristone.’’ 9 Numerous other research studies confirm 
ulipristal’s abortifacient mechanism of action.10 In one such study involving 
ulipristal’s action in macaques (monkeys), four out of five fetuses were aborted.11 

In paperwork filed for the approval of ulipristal in Europe, the European Medi-
cines Agency noted that ‘‘Ulipristal, mifepristone and lilopristone were approxi-
mately equipotent at the dose levels of 10 and 30 mg/day in terminating pregnancies 
in guinea-pigs . . . ’’ 12 The authors of the Annals article noted: ‘‘[E]xisting studies 
in animals are instructive in terms of the potential abortive effects of the drug in 
humans.’’ 13 Their analysis led them to conclude ‘‘it can be reasonably expected that 
the prescribed dose of 30 mg of ulipristal will have an abortive effect on early preg-
nancy in humans.’’ 14 Thirty milligrams is the precise dose of ulipristal now provided 
in a single package of Ella when purchased as emergency contraceptive in the 
United States. 

The IOM report ignored such scientific research and analysis. Yet many Ameri-
cans are deeply troubled by the inclusion of these drugs on the mandatory coverage 
list. Those who oppose their inclusion on religious and moral grounds should not be 
forced to participate in and cooperate with their coverage in insurance plans. The 
government should not force people of faith to violate their religious beliefs con-
cerning drugs they reasonably view as destroying human life. 

Many Americans believe that drugs that destroy embryos are wrong regardless of 
FDA classification. It is a scientifically valid belief that conception occurs at fer-
tilization and that pregnancy begins with fertilization and not with implantation. 
This analysis is supported by a recent survey of the four American medical diction-
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icle (February 15, 2012) (http://www.sfgate.com/cgibin/article.cgi?f=/c/a/2012/02/14/ 
ED6D1N70AQ.DTL) 

aries showing that three of the four back this position.15 Moreover, pregnancy is not 
a disease. While diseases or complications related to pregnancy should be treated, 
pregnancy itself is not a disease or illness. Yet even if there is disagreement with 
the beliefs of religious Americans who oppose drugs that can destroy embryos before 
or after implantation, it is not the proper role of the government to force them to 
violate their religious beliefs. 

Conscience and religious protection violations. The HHS contraceptive man-
date violates the spirit and, in one cases, the letter of long-standing federal con-
science laws meant to protect people and groups from government discrimination in 
health care. In the past 35 years, Congress has passed a number of laws (notably, 
the Church Amendments 16 and the Hyde-Weldon Amendment 17) related to pro-
tecting the conscience rights of healthcare workers from government discrimination 
with regard to abortion or any service in a federally funded or administered pro-
gram. These laws forbid discrimination in such programs. The HHS contraceptive 
mandate extends government discrimination beyond these laws’ protections by or-
dering insurance coverage in the private market in such a way as to violate the con-
sciences of insurers, providers, and plan participants who have moral or religious 
objections. To the extent the HHS mandate includes Ella, we believe it violates the 
Hyde/Weldon ban on using federal funds to discriminate against health care entities 
that object to ‘‘abortion’’. 

The HHS contraceptive mandate also impinges upon a person’s exercise of his or 
her religion. In 1993, Congress enacted the Religious Freedom Restoration Act 
(‘‘RFRA’’)18 which holds a law or regulation that imposes a ‘‘substantial burden’’ on 
a person’s free exercise of religion to be allowed only when the government can dem-
onstrate ‘‘that application of the burden’’ furthers ‘‘a compelling governmental inter-
est.’’ 19 In a related hearing on this mandate Bishop William Lori was asked if he 
believed that the government had a ‘‘compelling interest’’ sufficient to warrant a 
contraceptive mandate that will burden Catholic or others’ religious beliefs. Bishop 
Lori responded that if the government felt they had a ‘‘compelling interest’’ to bur-
den religious liberty, it would not have provided for any kind of religious exemption. 
As Bishop Lori pointed out, the mandate and exemption each is arbitrary in that 
it is the government that decides who is and who is not religious. 

As Rabbi Soloveichik testified on February 16th before Congress: ‘‘First: by carv-
ing out an exemption, however narrow, the administration implicitly acknowledges 
that forcing employers to purchase these insurance policies may involve a violation 
of religious freedom. Second, the administration implicitly assumes that those who 
employ or help others of a different religion are no longer acting in a religious ca-
pacity, and as such are not entitled to the protection of the First Amendment. This 
betrays a complete misunderstanding of the nature of religion.’’ 

This is a religious liberty issue. The Administration’s imposition of its will on reli-
gious organizations is an act of gross discrimination against people of faith. Even 
those who are not opposed to contraceptives generally have spoken against the Gov-
ernment’s ‘‘accommodation’’. Debra Saunders writes in the San Francisco Chronicle, 
‘‘As a believer in birth control and family planning, I suppose I should be thrilled. 
Except that President Obama just trampled on the first part of the First Amend-
ment, ‘Congress shall make no law respecting an establishment of religion, or pro-
hibiting the free exercise thereof.’’’ She eloquently refutes the argument made by 
some that the HHS mandate guarantees ‘‘choice’’. Ms. Saunders writes ‘‘But there 
is a ‘choice’ problem. In a raw exercise of power, the Obama administration has de-
creed that religious organizations must reject their deeply held beliefs and hand out 
FDA-approved contraceptives—including the morning-after pill . . . Now it turns 
out, Americans of all religious persuasions are free to choose, as long as they choose 
to agree with Obama.’’ 20 

Conclusion. The contraceptive mandate is an unprecedented directive which 
deeply conflicts with religious and conscience freedom protections the American peo-
ple currently receive. In our democratic society governed by the U.S. Constitution, 
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it is not the role of this Administration to dictate what does or does not violate an-
other person’s conscience on matters as critical as life and death. It is the job of 
the government to defend those rights, not trample them. This Administration’s act 
of discrimination against people of faith, and women of faith, must be stopped. As 
CS Lewis said, you can be sincere, and sincerely wrong. We don’t question the Presi-
dent’s motives, but we think he is wrong. You may disagree with me, and think that 
I and the thousands of women like me are wrong. Fine, but do not discriminate 
against us and force us to violate our consciences. We urge you not to allow this 
President to discriminate against those with moral or religious objections to this 
mandate coverage of contraceptives, sterilization services, and abortifacients. 

Mr. SMITH. Bishop Lori, let me direct my first couple of questions 
to you, and the first is this: What changes should the Administra-
tion make to the mandate to protect the religious liberties of 
Catholic and other religious organizations? 

Bishop LORI. Mr. Chairman, we think that the mandate to pro-
vide these so-called preventive services should be rescinded. We 
think that is the real way out of this; and barring that, we hope 
there would be legislative relief. 

Mr. SMITH. Okay. Second question is what religious burdens 
would be imposed upon religious organizations who chose not to 
comply with the mandate? 

Bishop LORI. It is not a very nice menu. The first item on the 
menu would be to violate our consciences. In other words, as was 
said here, to teach one thing on Sunday and to do quite another 
thing on Monday, to be a counter witness to our own teaching. Sec-
ondly, we could be fined, and the fines would be severe and crip-
pling. Or, thirdly, of course, we could have to cease providing serv-
ices or cease providing health care, and I don’t think that is in any-
body’s interests. 

Mr. SMITH. Under the Affordable Health Care Act, wouldn’t the 
fines be perhaps $2,000 per person? 

Bishop LORI. I am told it is such. I think it would be an unten-
able burden. 

Mr. SMITH. On Catholic and other organizations. 
Bishop LORI. Absolutely. 
Mr. SMITH. If they do not comply with the mandate. Okay, thank 

you. 
Mrs. Uddin, if the mandate stands as it is, what are the implica-

tions for the religious liberties of all Americans? In other words, 
what else could the Federal Government impose on religious orga-
nizations? 

Mrs. UDDIN. We have to remember that religious liberty is a bed-
rock principle of our Constitution and of our society. It is precisely 
the same principle that has justified exemptions for a number of 
different religious groups, whether it be Quakers being exempt 
from going to war or a prison guard being exempt from having to 
partake in the death penalty because of their beliefs. And ulti-
mately, once you open the gates for this sort of trampling on reli-
gious liberty, it is a slippery slope to a much broader violation. 

Mr. SMITH. But what are other examples, what else could the 
government force religious organizations to provide if this mandate 
were to remain in effect, as is, unchanged? 

Mrs. UDDIN. Well, I mean, this mandate has been justified on the 
basis of the fact that there are health benefits to providing contra-
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ceptives, but the issue of health benefits is not the point. If the gov-
ernment mandates everything that has positive health benefits, it 
could possibly mandate that everyone drink red wine for heart 
health, even though it violates the religious beliefs of Muslims and 
Mormons; and it could mandate that everyone eat shellfish, even 
though that violates the religious beliefs of Jews; and it could man-
date gym memberships because it is widely accepted that exercise 
is beneficial. 

Mr. SMITH. Okay, thank you. Ms. Monahan, let me ask you a 
question. You testified that you speak today as a representative of 
Americans, particularly American women who are opposed to the 
President’s contraceptive mandate. Can you describe how it feels to 
have your sincere religious objections to the mandate and your con-
cern for its broader impact on religious liberty characterized by 
supporters of the mandate as, ‘‘an attack on women’s health’’? 

Ms. MONAHAN. Well, first let me just say I am still somewhat 
shocked and awed just by this decision to begin with. I mean, I 
worked in the Office of the Secretary both during the Bush admin-
istration and the Obama administration, and I think this is a huge 
overreach, and I am still just shocked by it; but in terms of charac-
terizing it against women’s health, I mean, let’s consider the fact 
that religious employers are going to be forced to withdraw health 
benefits for women, and obviously that won’t be very good for wom-
en’s health. They will lose the status quo. 

Mr. SMITH. Okay, thanks, Ms. Monahan. 
That concludes my questions, and we have 2 minutes left to get 

to the series of votes. I apologize to you all, but I would like to ask 
you to wait, if you could, until we return. Please feel free to take 
a break, leave the room, but I would expect that we might resume 
our hearing between 4:45 and 5:00, and we will encourage Mem-
bers to return at that point. So thank you for your patience. We 
stand in recess until about 15 minutes after the last vote in the se-
ries of votes. 

[Recess.] 
Mr. FRANKS. [Presiding.] Judiciary Committee meeting will now 

come to order, and we will recognize Mr. Nadler for 5 minutes. 
Mr. NADLER. Thank you. 
Dr. Rosenstock, you are at UCLA in California. As I mentioned 

in my opening statement, California requires coverage of contracep-
tive services, including by religious-affiliated entities. How has that 
worked in your State? 

Dr. ROSENSTOCK. From my perspective as a physician, it is work-
ing very well. As you had mentioned in your comments, there was 
some initial legal testing of the exemption, which was seen as lim-
ited, but since it has been in place, there is, to my knowledge, very 
broad participation. I would hope—— 

Mr. NADLER. Have any of the Catholic-affiliated, other affili-
ated—— 

Dr. ROSENSTOCK. I am aware there are certainly many. One of 
the larger ones that comes to mind is Catholic Hospital West, a re-
ligious-affiliated employer, includes—— 

Mr. NADLER. I am asking—excuse me, have any of them refused 
to provide services or refused to—or refused to obey the law? 

Dr. ROSENSTOCK. Not that I am aware of. 
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Mr. NADLER. Okay. Thank you. 
And in his testimony Bishop Lori states that ‘‘it is downright 

surreal to apply coercive power when the customer can get the 
same sandwich cheaply or even free just a few doors down.’’ The 
underlying assertion and comparison is that contraceptive services 
are cheap, even free, for anyone who wants them. Do you agree 
with that assertion? 

Dr. ROSENSTOCK. No. 
Mr. NADLER. Because? 
Dr. ROSENSTOCK. Well, some are relatively inexpensive. It turns 

out the ones that are most effective actually do cost more. So the 
implantable IUDs, for example, or the injectables are a higher cost. 
Even the prescribed contraceptive pills can run 60 a month. And 
it has been shown that those cost barriers can actually cause 
women not to use—either use them at all, or use them the way 
they are supposed to be undertaken. 

Mr. NADLER. Thank you. 
Ms. Uddin, the Supreme Court in the Estate of Thornton v. 

Caldor struck down a Connecticut law that did not adequately take 
into account the rights of those not benefiting form the religious ac-
commodation at issue. More recently in 2005, the Supreme Court 
stated in Carter v. Wilkinson, ‘‘Our decisions indicate that an ac-
commodation must be measured so that it does not override other 
significant interests.’’ 

First, doesn’t that mean that neither Congress nor the executive 
branch is free to ignore the rights of others in considering a meas-
ured, workable balance; in this case the rights of people who may 
want to avail themselves of contraceptive services? 

Mrs. UDDIN. Well, I wanted to first start by pointing out that the 
most recent relevant case in the U.S. Supreme Court here is the 
Hosanna-Tabor case that—and the decision was handed down just 
this past January. 

Mr. NADLER. Excuse me. That is a ministerial exemption. We are 
not talking about that. 

Mrs. UDDIN. Well, it is not—— 
Mr. NADLER. What? That is ministerial and employment. That 

has got nothing to do with this. Wait a minute. That has got noth-
ing to do with this. 

Mrs. UDDIN. But the broader points about—— 
Mr. NADLER. No, it is not the broader points. I am asking you 

a specific question. The court in Carter v. Wilkinson said, our deci-
sions indicate an accommodation must be measured so that it does 
not override other significant interests. In this case, the other sig-
nificant interest is people who need contraceptive services. Doesn’t 
that mean that neither Congress nor the executive branch is free 
to ignore their rights and say all of the rights are on the side of 
the employer; we respect his rights, and never mind any of the 
rights of the employees who may need contraceptive services? We 
are not going to do a balancing test. 

Would you agree or not agree that the Supreme Court has com-
manded a balancing test? 

Mrs. UDDIN. The correct test in this case, both under the Reli-
gious Freedom Restoration Act, and under the free exercise clause, 
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in situations like this, where the law at issue is not generally ap-
plicable nor neutral, is that if they—— 

Mr. NADLER. Wait. First of all, it is generally applicable. Every-
body has got to give contraceptives. And second of all, it is—the 
California and New York courts found that those laws which are 
identical basically were generally applicable. 

Mrs. UDDIN. Well, first to start off, it is not generally applicable 
in this case, because they are—the mandate is riddled with individ-
ualized and categorical exemptions. 

Mr. NADLER. The same argument that California and New York 
courts rejected, with all due respect. 

Mrs. UDDIN. Now, in the case of the California and New York 
Supreme Court cases, there are a number of fundamental dif-
ferences between that situation and the one we are dealing with 
right now. 

Mr. NADLER. Yes. 
Mrs. UDDIN. The first is that they did not make a claim under 

the Religious Freedom Restoration Act because that applies only to 
Federal law. 

Mr. NADLER. I understand that. I was one of the authors. 
Mrs. UDDIN. And so the compelling interest test comes into play 

there. 
Mr. NADLER. But the—okay, go ahead. 
Mrs. UDDIN. Second, there were a couple of really strong free ex-

ercise claims that are—we are making here and that they failed to 
make in that case. 

Mr. NADLER. All right. Let me ask you finally before I go to 
Bishop Lori for one question, how would you strike the balance, as-
suming you agree there ought to be a balance, that as an executive 
agency you are not simply free to ignore the findings from the IOM 
and many professional health organizations that these services are 
critical to women’s health, and there are cross barriers to women 
being able to access the contraceptive services they want and need 
on a consistent basis on the one hand and the religious consider-
ations on the other? How would you strike that balance? 

Mrs. UDDIN. The Becket Fund is not denying that this con-
stitutes health care, important health care, for women. 

Mr. NADLER. How would you strike the balance? 
Mrs. UDDIN. The law already strikes the balance. It says there 

must be compelling government interests narrowly—— 
Mr. NADLER. You are saying the law is wrong. How would you 

strike the balance? 
Mrs. UDDIN. Well, for instance, you know, if you are looking—a 

law has to be narrowly tailored, and one way—and it shouldn’t be 
intrusive and truly disbelieved. And one way for the government to 
do that is to just find other avenues, and there are so many already 
available or that they can come up with to provide—— 

Mr. NADLER. Well, but the government found that there weren’t. 
Okay. Bishop Lori. 
Mr. FRANKS. The gentleman’s time has expired. 
Mr. NADLER. Can I have 1 additional minute? 
Mr. FRANKS. Without objection. 
Mr. ISSA. Mr. Chairman, can we also ensure that Mrs. Uddin 

would be able to fully answer her questions? She was cut off re-
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peatedly. She has got half a dozen things she was never able to an-
swer. 

Mr. NADLER. As long as I can still question Bishop Lori, that is 
fine with me. 

Mr. FRANKS. Mrs. Uddin, is there any additional things you 
would like to add? 

Mrs. UDDIN. Well, yes. Going back to the California and New 
York State opinions, as I was noting, there are a number of critical 
differences. One is a lack of RFRA claim. 

Second is the fact that a number of very strong free exercise 
claims were not made in that case; for instance, the fact that this 
is not a neutral or generally applicable law, because it is riddled 
with a categorical and individualized exemptions. 

And third, those cases were decided in 2004 and 2006. Now we 
are dealing with, you know, post-Hosanna-Tabor free exercise juris-
prudence, and it makes a critical difference. 

Mr. NADLER. You said we are dealing with what did you say? I 
am sorry. Wait. You said we are dealing with what did you say? 

Mrs. UDDIN. The climate of free exercise jurisprudence in the 
aftermath of the Hosanna case—— 

Mr. NADLER. Hosanna case. 
Mrs. UDDIN. That came down in January. And while you might 

be limiting that to the ministerial exception, the broad points that 
case made is that religious employers have special rights by virtue 
of the fact that they are religious. 

Mr. NADLER. Okay, Bishop. 
Mr. FRANKS. Without objection, the gentleman is recognize for 1 

additional minute to—— 
Mr. NADLER. Thank you. 
The California suit, by the way, used the same compelling inter-

est test as is required by RFRA and rejected the claim. But Jus-
tice—Bishop Lori, excuse me. In United States v. Lee, the Amish 
employer had a religious objection to paying Social Security taxes, 
which is a law of general applicability, and the Court ruled that 
he had to pay the Social Security taxes whether it violated his con-
science or his religion or not because it is a general law of applica-
bility, et cetera. 

What is the limiting principle to your claim that people who con-
scientiously object, not just the church, but the business owner, 
may refuse to obey a law of general applicability, provide health 
care services? What is the difference between that and the Amish 
case, and what is the limiting—what is the limit on that? Because 
if there is no limit, then we have no laws, because everybody can 
object to every law based on his own conscience. 

Bishop LORI. Well, I am not a lawyer, of course, so I probably 
can’t give you an answer that you would regard as adequate, but 
I would just simply say this: That we have had the kind of con-
science protection that we have needed since 1973. It has been on 
the books, and chaos has not ensued. Catholic entities have offered 
excellent healthcare plans. In fact, they are so excellent that people 
who have availability for their spouses’ healthcare plans often opt 
for ours. 
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So our rights of conscience, which have been exercised for a long, 
long time, have not prevented us from offering excellent healthcare 
plans. 

Mr. FRANKS. The gentleman’s time has expired. 
Now I recognize Mr. Sensenbrenner for 5 minutes. 
Mr. SENSENBRENNER. Thank you very much, Mr. Chairman. 
First of all, a matter of clarification. The Religious Freedom Res-

toration Act was an accommodation to religious interests, and its 
sponsors were Senator, then-Representative, Schumer and Senator 
Kennedy. So this wasn’t anything stinky old conservatives like me 
ended up passing. It was something that was recognized by the 
gentleman from New York’s current Senator and practically the en-
tire Congress that was needed. 

Now, I think this issue is basically framed in terms of employees 
as they have to choose between their faith and their job, and that 
should never take place in the United States of America. This is 
not an issue of a single religious denomination. A lot of this is cen-
tered around what the Catholic Church teaches. It is about a gov-
ernment entity telling the faith that it will apply its priorities not-
withstanding what the faith’s teaching is. And that is kind of a re-
verse disestablishment of religion, in my opinion. It is just as bad 
as an establishment of religion. 

Now, since the HHS mandate was reimposed without any change 
from August, the exemption is a very narrow one, meaning that a 
church is covered, but a religious entity is not. 

You know, I know that the Gospel teaches those of us who are 
Christian that we are supposed to serve everybody. You know, we 
don’t ask questions about people’s faith, what denomination, if any, 
that they belong to. But, Bishop Lori, I want to ask you, you know, 
given how this works, you know, say there is a soup kitchen that 
is run in a parish hall in the basement of the church. The church 
has an exemption, but, say, people come on in. Does the nun who 
runs the soup kitchen have to ask the people, are you Catholic, 
rather than, are you hungry, before serving the food, otherwise the 
exemption would be lost? 

Bishop LORI. Well, look, I think this very, very narrow definition, 
this four-part test of what it means to be religious, opens us up to 
all kinds of challenges, because it is not just Catholic charities or 
hospitals that serve the general public, but indeed all of our par-
ishes are open to serving the needs of the community. And it could 
not possibly serve the common good for there to be a chilling effect 
on religious entities from serving the general public, the common 
good, the neediest among us, for fear that we would lose our ex-
emption and, therefore, be forced to violate our consciences. It 
shouldn’t work that way. 

Mr. SENSENBRENNER. Now, it has been referred to by several of 
the witnesses about self-insured religious entities. 

Bishop LORI. Uh-huh. 
Mr. SENSENBRENNER. And if the sponsoring denomination of the 

religious entity has a doctrinal bar to doing something, you know, 
whether it is in the healthcare field or something like that, using 
the healthcare law, so you can’t pay for it directly, but you will end 
up having to pay for it indirectly by shutting down your self-in-
sured plan and by buying into the exchanges, you know, number 
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one, isn’t it just as wrong to do it indirectly as it is directly? And 
secondly, what is the cost involved by going from some self-insured 
entity to going into the exchanges? It has got to be steep. 

Bishop LORI. Sure. First of all, I do not think that it passes the 
moral test just to say that the insurer does it. Even if you are not 
self-insured, as one commentator said, it is like when you are in 
college, and you pay the older kid to get your beer for you. It 
doesn’t really pass the moral test. 

And secondly, we are self-insured for a good reason. We are self- 
insured because we can afford it. It is the way we are able to pro-
vide high-quality healthcare plans for our employees. And if we are 
forced to buy a fully insured plan or go out into the exchanges, I 
think it would be, for most places, prohibitive. Like everybody else, 
this is, of course, a big challenge for us economically. 

Let me also say that the grandfathered plans that we are talking 
about, even those put us in the straightjacket, because if we vary 
our plans a little too much either way, we lose out on being grand-
fathered, if I can put it in a nontechnical way. 

So what is happening is we are really being put in a straight-
jacket here not only morally, but also economically. 

Mr. SENSENBRENNER. I thank you. 
Mr. FRANKS. Thank you, gentlemen. 
I would recognize Ms. Lofgren for 5 minutes. 
Ms. LOFGREN. Thank you, Mr. Chairman. 
I have listened to this testimony with some interest, and, you 

know, one of the witnesses said it would be like the government 
requiring us to drink red wine for our health. That is absolutely 
incorrect. I mean, nobody is requiring anyone to use birth control. 
If you are against birth control, fine, don’t use it. But I think it is 
important for the women of this country to have that choice for 
themselves, not for you to decide. 

I think it is an astonishing situation that we are discussing this 
here in 2012, when I thought the decision was pretty much re-
solved in 1965 when I was in high school, in the Griswold case. 

I would like to ask unanimous consent to put a couple of things 
in the record. One is a statement from the Leadership Conference 
of Women Religious, where they point out that the LCWR is grate-
ful to President Obama’s administration and believe the resolution 
the President made is fair and helpful. And that was issued by Sis-
ter Pat Farrell, Sister Florence Deacon, and Sister Mary Hughes, 
all of the association; a statement from the Association of Jesuit 
Colleges and Universities where they commend the Obama admin-
istration for its willingness to work with us, and look forward to 
working out the details with the new regulations; a statement from 
Sister Carol Keehan, the president of the Catholic Health Associa-
tion of the United States, saying that the Catholic Health Associa-
tion is pleased, very pleased, with the White House announcement; 
and a statement from the Sisters of Mercy saying that the Sisters 
of Mercy of America are pleased that the adjustments are being 
made, and they commend President Obama. 

So I would like unanimous consent to put these statements into 
the record, Mr. Chairman. 

Mr. FRANKS. Without objection. 
[The information referred to follows:] 
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Ms. LOFGREN. I would like to ask Doctor—from UCLA, we are 
both Californians, and we are both aware that the State of Cali-
fornia has had a mandate that birth control has to be provided to 
people in health care for quite some time. Can you describe that 
mandate to us here? Is it a narrower exemption that the State has 
or a broad one? 

I can’t hear you. 
Dr. ROSENSTOCK. I am sorry. I think it would be considered akin 

to the exemption that was initially promulgated by the Administra-
tion, a narrow one. I think, as I was saying earlier, the experience 
in California once the law was settled was that this is working 
well, and that it was much less of a problem than it was predicted 
it would be. And I would hope and predict that the same would be 
true here, because it is not just California. I was starting to say 
California and Catholic Hospitals Western California, a large, reli-
giously affiliated employer, has included in its insurance plan con-
traception and does so broadly. 

I think the importance of what we are looking at here is not just 
what is common practice. Twenty-eight States are actually, in some 
form, already having this mandate. But what is different is that we 
are talking about a no-cost; in other words, the absence of copays 
and deductibles. 

Ms. LOFGREN. Right. 
Dr. ROSENSTOCK. By coupling the barrier of cost with the proven 

effectiveness of family planning, the anticipation is that the health 
will improve dramatically. 

Ms. LOFGREN. Now, there are plenty of reasons that some women 
need birth control pills for other than to prevent pregnancy; are 
there not? 

Dr. ROSENSTOCK. Oh, absolutely. So there is no question that 
contraception, contraceptive pills are used for a variety of medical 
conditions both because of their direct ability to treat the condition, 
reproductive disorders, ovarian cysts, acne, a range of them; also 
because sometimes we would have other medical conditions for 
which pregnancy could put them at significant risk and a wide 
range of conditions for which they are being used. 

Ms. LOFGREN. Well, you know, I would just like to note that, you 
know, we all pay taxes, and our taxes are used to provide birth 
control to women in the military. There may be people—or, for ex-
ample, our witness, the Bishop, objects to birth control, which is 
absolutely his right, but I don’t think he would argue that he 
shouldn’t have to pay taxes because Army women get birth control. 
I do think that, you know, to be against birth control is a right in 
America. To deny birth control to American women is way beyond 
what is right. 

And with that, Mr. Chairman, I would yield back. 
Mr. ISSA. Mr. Chairman, I believe there was a question in that 

for the bishop. I would ask unanimous consent he be able to re-
spond. 

Ms. LOFGREN. I had no question for the bishop. I had a state-
ment of my opinion. 

Mr. FRANKS. All right. Let me just suggest that perhaps some of 
the issues surrounding contraceptives might have been addressed 
and resolved in 1965 judicially, but the issue before us today was 
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addressed and resolved in 1789 and 1791 respectively when we 
adopted the Constitution and the Bill of Rights and later ratified 
them in 1791. 

With that, I would recognize Mr. Lungren for 5 minutes. 
Mr. LUNGREN. I thank the Chairman. I would say it was not a 

question that was addressed to the bishop. There was a statement 
of what the bishop thought according to the gentlelady from Cali-
fornia; a nice rhetorical technique in which you allege someone 
thinks something without asking them what they think. 

There has been a couple of comments here—— 
Ms. LOFGREN. Thank you. 
Mr. LUNGREN [continuing]. In which reference was made to 

Catholic Healthcare West, which is the proper name. They removed 
the name ‘‘Catholic’’ from their operations recently. They now call 
themselves ‘‘Dignity.’’ I met with them, and I told them I thought 
‘‘Catholic’’ was a good word for the last 2,000 years, and I, for one, 
was not embarrassed to be Catholic. 

I have been a Republican since I was adult. I have been a Catho-
lic since I was baptized. I have been an American since I was born. 
I didn’t think I was going to have a situation in which the question 
would be raised whether you can be adequately and fully Catholic 
and fully American. 

The irony with what we have here today is that those who were 
anti-Catholic in the 1800’s were Republicans and Know-Nothings. 
Unfortunately it appears that the party that defended Catholics in 
the 1800’s and now questions whether Catholic thought is appro-
priate because it is antiscience, or somehow Catholics are attempt-
ing to impose their views on others. 

It is crystal clear what is happening here. It is the Obama ad-
ministration, which believes it has the right, perhaps, under the 
rubric of secular humanism or some other such concept, to impose 
its thoughts and its principles on those who are of the Catholic 
faith and other faiths. It has nothing to do with contraception; has 
everything to do with religious liberty. 

In a letter that the Archbishop of San Francisco had published, 
he said this: In 1804, as a result of the Louisiana Purchase, New 
Orleans, formerly governed by the French Empire, passed to the ju-
risdiction of the United States of America. Sister Marie Therese 
Farjon of the Ursuline Order of Sisters serving in New Orleans 
wrote to President Thomas Jefferson to ask whether the sisters’ 
property and ministries would be secure under the new govern-
ment. In a remarkable letter, President Jefferson, the author of the 
doctrine of separation of church and state, replied, ‘‘The principles 
of the Constitution and the Government of the United States are 
a sure guarantee to you that it will be preserved to you, sacred and 
inviolate, and that your institution will be permitted to govern 
itself according to its own voluntary rules without interference 
from the civil authorities. I salute you, Holy Sisters, with respect— 
friendship and respect. Thomas Jefferson, President of the United 
States.’’ 

The bishop concludes his article stating that apparently the U.S. 
Department of Health and Human Services is convinced that it has 
found a better interpretation of religious liberty than Thomas Jef-
ferson. Now, Thomas Jefferson put it pretty well, and he talked 
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about the institutions that you have, in this case Catholic order of 
Ursuline, which do works of charity, hospitals, schools, et cetera, 
and we are told that they would be able to operate within their 
conscience without interference by the civil government. If this is 
not interference of the civil government, I know not what it is. 

Now, I realize some on the other side would say that Thomas Jef-
ferson was not the writer of the Constitution, he only wrote the 
Declaration of Independence, but I would say that if you are trying 
to understand the Constitution, you have to read it informed by the 
Declaration of Independence, as Thomas—as Abraham Lincoln 
said. 

You know, we better call what is going on out here. This is an 
attack on religious liberty. There is an attempt by this Administra-
tion, first, to so confine the definition of religious liberty so that it 
is a right of worship. Religious liberty is so much more than the 
right of worship. And with all due respect, Doctor, I understand 
what the recommendations of your committee were, but I do not 
believe that you were charged with the responsibility of looking 
into the question of the conscience clause or the ability of religious 
organizations to practice religious freedom. 

There is a conflict here. There is no doubt about it. And the ques-
tion is whether the government has the right to basically impose 
its thoughts and its tenets on those who do not believe, and man-
date that they take actions that otherwise are contrary to their 
own witness. And if that is where we have come, we better under-
stand and say it. But to suggest that some, including the former 
Speaker, said that this is merely an excuse, excuse of religious lib-
erty, belies the seriousness of what we are about. 

Archbishop Niederauer also said in his article: It is about tea, 
British newspapers proclaimed in 1774 as Parliament passed a bill 
that closed Boston Harbor until the citizens of Massachusetts reim-
bursed East India Company for the tea that had been thrown into 
the Bay by American patriots. It is all about the tea. Of course, as 
he said, of course, it wasn’t about the tea at all; it was about a fun-
damental diminishment of liberty that would let American colo-
nists to refuse to comply with a law that broached—breached the 
freedom which was theirs by right. 

With all due respect to those on the other side, who I take for 
their generosity of spirit and their sincerity, this is not about the 
issue you wish to make it. It is about the question of mandating 
people to act against their conscience at the punishment of the gov-
ernment with respect to a fine. That is pretty clear. That is pretty 
clear. 

I wish I had time for a lot of questions, but I just heard a lot 
of stuff asked that—including assumptions there, and I will just 
say this: I may not be the best Catholic in the world, but I am not 
embarrassed to be a Catholic, and I am not embarrassed that my 
church has certain tenets that I try to follow. And I will be darned 
if I have to give up my Catholicism to be a good Catholic. I think 
you can be both a good Catholic and a good American. And frankly, 
I don’t care if you are President of the United States, you have no 
right to come between me and my conscience. 

Mr. FRANKS. Thank you, gentlemen. 
And I now recognize Mr. Johnson for 5 minutes, sir. 
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Mr. JOHNSON. Thank you, Mr. Chairman. 
Mr. Chairman, this hearing, to me, it smells more like politics 

than it does religion, and I think it is despicable when politicians 
use religion to effect a secular outcome, such as making President 
Obama a one-term President. And I believe that is all this is about. 

But I will ask Ms. Monahan—I don’t want you to feel like you 
have been left out of this discussion—what do you—I mean, I love 
Thin Mints, Girl Scout cookies. What was your gripe about Girl 
Scout cookies? 

Ms. MONAHAN. I don’t think I understand the question as it re-
lates to this. This today is about religious liberties, that—— 

Mr. JOHNSON. Yeah, I know, but—so you are here. 
Ms. MONAHAN. It is an infringement—— 
Mr. JOHNSON. You are not here for the politics, you are here for 

religion? 
Ms. MONAHAN. Yes, sir, I am. With all due respect that is why 

I am here. 
Mr. JOHNSON. Let me ask you then, what about your organiza-

tion, the Family Research Council? Is it concerned with politics? 
Ms. MONAHAN. Sir, the Family Research Council has a political 

action side, and it also has a policy side. Let me be clear that I 
am—— 

Mr. JOHNSON. Okay. All right. 
Mr. FRANKS. Let the witness answer the question, Mr. Johnson. 
Mr. JOHNSON. Well, this is my time. I will ask the questions. I 

want her to answer yes or no, and if I feel like she needs to ex-
plain, I will so ask her, with all due respect, Mr. Chairman. 

Mr. FRANKS. With all due respect, the witness should be allowed 
to answer the question. 

Mr. JOHNSON. Well, I can’t have a witness answering a question 
for 4 minutes and 30 seconds, filibustering me like I am being fili-
bustered right now. This is my time. 

I mean, your organization, ma’am, sponsored a prayer-in, a pray-
er vigil, to stop people from buying Girl Scout cookies because you 
alleged that Girl Scout cookies is affiliated with Planned Parent-
hood; isn’t that correct? 

Ms. MONAHAN. Sir, I am not aware of any—— 
Mr. JOHNSON. You are not aware. 
Ms. MONAHAN [continuing]. Vigil that my organization has orga-

nized to stop people from buying Girl Scout cookies. 
Mr. JOHNSON. Well, I want to submit this document about the 

Family Research Council and its anti-Girl Scout cookie prayer vigil 
for the record, if there is no objection. 

Mr. FRANKS. Without objection. 
[The information referred to follows:] 
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Mr. FRANKS. I would remind you that this is a hearing about the 
HHS mandate, not Girl Scout cookies. 

Mr. JOHNSON. But it is also a hearing about politics. That is my 
point. This is politics more than religion. 

I want to also place into the record a—looks like a press release 
from Family Research Council Action that is dated February 27, 
and it talks, among other things, about the Heritage Foundation, 
which we all know to be a Republican-oriented—— 

Mr. SENSENBRENNER. Will the gentleman yield? 
Mr. JOHNSON. I will not yield—— 
Mr. SENSENBRENNER. Mr. Chairman, I am reserving the right to 

object. 
Mr. JOHNSON [continuing]. At this time. 
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And I also—— 
Mr. SENSENBRENNER. Reserving the right to object. 
Mr. FRANKS. The gentleman may be heard on his reservation. 
Mr. SENSENBRENNER. What does the Heritage Foundation have 

to do with this hearing? There is no witness here representing the 
Heritage Foundation, so they can’t answer it. 

Mr. JOHNSON. Well, if you listen to my question, I think you will 
find it relevant. 

Mr. SENSENBRENNER. No. Under the regular order, I have to de-
cide whether or not to object, and I will, 

Mr. JOHNSON. Well, why don’t you observe your right to—— 
Mr. FRANKS. Objection is heard. 
Mr. JOHNSON. Reserve it until I finish my question. 
Then, among other things, this press release talks about the Her-

itage Foundation, which we all know which way they lean, and it 
also talks about a poll, a GOP Presidential poll. All of that is on 
one page. I want to put that into the record as well. This is—— 

Mr. SENSENBRENNER. Mr. Chairman, I object. 
Mr. FRANKS. The gentleman will state his objection. I am sorry. 

The objection is heard, sir. 
Mr. JOHNSON. Objection is heard? Well, I mean, are you objecting 

to me offering this for the record? 
Mr. SENSENBRENNER. The answer is yes. It is irrelevant. 
Mr. JOHNSON. Or what grounds? 
Okay. Well, how did you rule? How does the Chair rule on that 

objection? 
Mr. FRANKS. It can only entered by unanimous consent, and 

there is not unanimous consent. 
Mr. ISSA. Mr. Chairman, regular order. The time has expired. 
Mr. JOHNSON. Mr. Chairman, that cannot be—— 
Mr. FRANKS. The time is not expired. You have 45 seconds. 
Mr. JOHNSON. We cannot conduct our affairs like that. 
Mr. FRANKS. The gentleman will state his Parliamentary inquiry. 
Mr. DEUTCH. Mr. Chairman, is it common courtesy in this Com-

mittee for Members to be able to offer things into the record? 
Mr. FRANKS. That is not a Parliamentary inquiry. 
Mr. DEUTCH. I am questioning the Parliamentary procedure that 

we use here, Mr. Chairman. 
Mr. FRANKS. It is a courtesy, but not the rule, when an objection 

is heard. So the gentleman will proceed. The gentleman has 49 sec-
onds. 

Mr. JOHNSON. Forty-nine seconds left. 
I will say that I guess you are here also to support the Family 

Research—the Respectful of Rights of Conscience Act of 2011. That 
the H.R. 1179, which would allow an employer or an insurer to 
refuse to provide coverage that is contrary to its religious or moral 
beliefs. 

Do you believe that an insurance company has a—is a person 
that can have a religious or moral belief, Ms. Monahan? That is not 
possible, is it? You know, an insurance company doesn’t have a 
soul, does it? 

Ms. MONAHAN. Mr. Johnson, did you want me to answer your 
question? 

Mr. JOHNSON. Yeah, I gave you time. 
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Ms. MONAHAN. We do support the Fortenberry bill. 
Mr. JOHNSON. But my question is is an insurance company capa-

ble of having a moral or religious belief? 
Ms. MONAHAN. To be clear, if a religious organization runs or is 

contracting with the insurance company, then yes, it is allowed to 
have certain mandates like that. 

Mr. JOHNSON. So what you are trying to do is escape—or is pro-
vide an insurance company from being able to escape an obligation 
to afford contraceptives without a copay. Is that what you are try-
ing to do? 

Ms. MONAHAN. Congressman Johnson, I think we can agree to 
disagree. The real issue here is about religious liberty, and it is 
about people like me not having to pay $1,000 a year for drugs and 
devices that are going to cause abortions. The real issue here is 
about religious liberty. It is not about access to contraception; it is 
about religious liberty. 

Mr. JOHNSON. Well, why don’t you—— 
Mr. FRANKS. The gentleman’s time is expired. 
With that, I would recognize the gentleman from California Mr. 

Issa for 5 minutes. 
Mr. ISSA. Thank you, Mr. Chairman, hopefully 6 or 7 to be equal-

ly fair. 
Mr. JOHNSON. Well, I am going to object to that in advance now. 

I reserve the point of order on that basis. 
Mr. ISSA. No, that is only fair that you take 7 or 8 minutes. That 

is all right. 
Mr. FRANKS. He did go over 1 minute, Mr. Issa. 
Mr. ISSA. That is okay, I don’t need it. I will be fine. I only have 

questions. 
So, Bishop Lori, not taxing my non-Latin upbringing, Humanae 

Vitae, or Vita, depending upon which one, but I am not going there, 
On Human Life, 1968, excuse me, Pope Paul VI, on page—and I 
would ask unanimous consent this be placed in the record. 

Mr. DEUTCH. I object. 
Mr. FRANKS. Objection is heard. 
Mr. ISSA. Okay. In that case, since they are trying to silence a 

legitimate document of record, on page 9 it says, The church, on 
the contrary, does not at all consider licit the use of therapeutic 
means truly necessary to cure disease of organism, even if the im-
plement—even if an implement to procreation, which—impediment 
to procreation which may be foreseen should result therefor, pro-
vided such impediment is not for whatever motive directly willed. 

Bishop Lori, I read it poorly; you know it well. What does that 
mean to you when it comes to providing any and all health provi-
sions that are not specifically for the purpose of an abortion or spe-
cifically for the purpose of birth control, but rather for the health 
of the woman? 

Bishop LORI. Thank you very much. That is Humanae Vitae 
number 15, and that provision, together with the Ethical and Reli-
gious Directives of the U.S. bishops at number 53, recognizes that 
the same drug can have more than one effect. It recognizes that 
some of these contraceptive drugs can also have, of course, risks, 
but they also have benefits not related to the conception of new life. 
And if it is necessary for it to be administered for those other rea-
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sons, in the Catholic healthcare plans that I am aware of, they are 
covered. 

Mr. ISSA. Sir, I just want to understand then. Anything that is 
not specifically for those purposes which are prohibited within your 
faith—and I am not Roman Catholic; I don’t have a problem with 
contraception, but I recognize your faith does—but as long as that 
is not the intent, your healthcare plans would fully cover that, and 
you would have no problem with living under a law that said, in 
fact, to prevent ovarian cancer, to deal with other problems that 
the same medicines might do, that is all fine. That would be cov-
ered within your plans, and you have no problem with it? 

Bishop LORI. That would be essentially correct. 
Mr. ISSA. Okay. I only wanted to establish it because it seems 

like a lot of people are trying to expand beyond what the Catholic 
Church and perhaps other faiths are interested in. 

Dr. Rosenstock, I want to go to you. You have been underheard 
from. Clearly, as a healthcare professional, you are here for that 
purpose. And I want to go through a couple of things. 

Clearly a number of drugs widely used by women ranging, if I 
understand correctly, from as few as $9 to—at Target for generic 
to hundreds of dollars can, in fact, be appropriate for a woman to 
prevent conceiving? Is that correct, that there is a range of prod-
ucts, and they are individualized for various people’s needs? 

Dr. ROSENSTOCK. Yes. 
Mr. ISSA. Okay. And if we had passed a law 2 years ago that spe-

cifically had the government simply pay for that so that it was fully 
covered by Federal appropriation, you would be all right with that, 
and you wouldn’t be here today; is that right? 

Dr. ROSENSTOCK. I am only here today to talk about the evidence 
that avoiding unintended pregnancies is healthy for women and to 
their care. 

Mr. ISSA. So if we were paying for it federally, if it was fully paid 
for, guaranteed, then you would have what you came here to talk 
about. In other words, the health considerations, it is really a ques-
tion of are they going to be fully funded so that women do not deny 
themselves various medicines for various purposes that might, in 
fact, be therapeutically good for them? 

Dr. ROSENSTOCK. I can’t agree with that as written. We have to 
go back to the Affordable Care Act. There is a long list of preven-
tive services that—— 

Mr. ISSA. No, but my point is if—ma’am, no, Doctor, please, be-
cause they are not going to give me extra time. If all of these medi-
cines that we are talking about today, any of them that possibly 
could be objected to by any faith, if they were covered by the gov-
ernment fully with no deductible so that they would be fully avail-
able through ordinary health care, if it was a government 
healthcare plan, you wouldn’t be here today, you would be fine with 
it. That is what you are here saying women have a right and a 
need to; is that right? 

Dr. ROSENSTOCK. I disagree with the way that you are construing 
my presence. I am sorry. 

Mr. ISSA. Well, no, I am just trying to understand. 
Dr. ROSENSTOCK. I would like to explain, but you have cut me 

off. 
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Mr. ISSA. No, what I am trying to understand is if it is not—if 
the money were—if the drugs and the treatments were all avail-
able and not in any way connected to a church paying for them, 
then you would have what you want; is that correct? 

Dr. ROSENSTOCK. You are assuming I would want things that I 
don’t even understand your implication. But let me just go on—— 

Mr. JOHNSON. Mr. Chairman—— 
Mr. ISSA. My time is expiring. I would ask unanimous consent 

that the woman be able to continue and answer the question fully. 
Dr. ROSENSTOCK. I think it would make sense. My intent in 

being here is to provide the medical and scientific background for 
how a range of services—you have asked me to focus on one 
today—can improve women’s and children’s health, and why access 
to these have been demonstrated to do just that same thing. 

Mr. ISSA. Thank you. 
And, Mr. Chairman, I might note that I am a businessman. I 

came out of a business background, and Mark McCormack was one 
of the great people that I read. And he said something very pro-
found in his books, which was that the difference between a prob-
lem and a business decision is a business decision is something 
money will solve; a problem is something money won’t. 

And I might say here today that it is very clear with over $2 bil-
lion spent in family planning, and certainly—by the Federal Gov-
ernment, and certainly more money able to be spent, we are to a 
great extent arguing over whether or not this is a decision that 
Congress can make and pay for, or whether we are creating a prob-
lem by ordering people of conscience to pay for it. 

I yield back. 
Mr. FRANKS. I thank the gentleman, and I now recognize Mr. 

Scott for 5 minutes. 
Mr. SCOTT. Thank you, Mr. Chairman. 
Bishop Lori, are you suggesting we can’t do this, or that it is bad 

policy to do this? 
Bishop LORI. I am sorry, say it again. 
Mr. SCOTT. Is your suggestion that this is bad policy to do this, 

or that the Congress cannot make—this Administration cannot im-
pose this requirement? 

Bishop LORI. I would suggest that it is a violation of religious lib-
erty, and I think a violation of religious liberty necessarily results 
in bad policy. 

Mr. SCOTT. But there is no question that the Administration has 
the power to make that regulation? 

Bishop LORI. I don’t know that it does. I think that remains to 
be adjudicated, but I believe it does not. 

Mr. SCOTT. Well, if the Catholic Church policy on contraception 
isn’t the only religious exemption, religious situation we have—the 
Christian Scientists, for example; Jehovah’s Witnesses have dif-
ferent healthcare, religious beliefs—should they be required to con-
form to the general law that applies to everybody else? 

Bishop LORI. I believe that as a matter of general principle, 
rights of conscience should be properly accommodated unless there 
is a compelling government interest, and if that compelling govern-
ment interest is established, then I believe it should be carried for-
ward in the least intrusive way possible. 
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Mr. SCOTT. Well, does this matter of conscience go not just to 
churches, but to any devoutly religious person, say, running a busi-
ness? 

Bishop LORI. I believe it should be possible to establish and to 
run a business today, as it is. It is already possible to do that on 
Christian principles and to operate exactly that way, not only—— 

Mr. SCOTT. Are you suggesting—— 
Bishop LORI [continuing]. Believing what you believe in private, 

but also putting it into practice in your business life. 
Mr. SCOTT. Are you suggesting that a devoutly religious busi-

nessman running a business ought to have the—ought to have an 
exemption to apply to the requirement although the business has 
nothing to do with the religious, it is not a religious organization, 
it is just a regular business, a sporting goods shop? 

Bishop LORI. Well, I would put it this way: If the employees, the 
employer, and the insurer all agree to this, I don’t think there is 
a compelling governmental interest. 

Mr. SCOTT. You know, one of the problems I have is I am just 
too old. I am just too old, because when I was growing up, a lot 
of people had, as a matter of real conscience, White superiority, 
and they wanted exemptions. I mean, they were just offended by 
the civil rights laws that required restaurants to serve Blacks, ho-
tels to have to rent rooms to Blacks. All of those were a matter of 
conscience; they didn’t want to. And you have the same situation 
here, where, as a matter of conscience—now, in the church, it is 
different. We are talking about a regular commercial enterprise. 
Should people have the right to exempt themselves from Title VII, 
employment discrimination? 

Bishop LORI. There is no law that we are talking about that al-
lows us to discriminate against persons. If we are talking about the 
respect for rights of conscience, it lists specific items. It talks about 
items; it does not talk about classes of persons. And I would say 
that equating the church’s teaching on the sanctity of life and the 
beauty of human sexuality with racism is something I reject cat-
egorically and find quite offensive. 

Mr. SCOTT. The principle we have is it is a matter of conscience, 
and some people are devoutly—just have, as a matter of their inner 
soul, the racial discrimination. 

The EEOC ruled at one time that failure to give contraception 
to women would constitute employment discrimination based on 
gender if you had prescriptive drugs covering everything else. Is 
that still a good law? 

Mrs. UDDIN. No. That has actually never carried the force of law. 
The eighth circuit, which is the highest court to speak on this 
issue, ruled in 2007 that, A, the EEOC opinion does not carry the 
force of law; and secondly, it disagreed with the EEOC on the fact 
that the failure to provide contraceptives constitutes gender dis-
crimination. 

Mr. SCOTT. Even though you have provided prescriptive drugs to 
everybody else? 

Mrs. UDDIN. That is correct. 
Mr. SCOTT. I Yield back, Mr. Chairman. 
Mr. FRANKS. Thank you. 
And I now recognize Mr. Goodlatte for 5 minutes. 
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Mr. GOODLATTE. Thank you, Mr. Chairman. 
Ms. Uddin, am I pronouncing that correctly? 
Mrs. UDDIN. Uddin. 
Mr. GOODLATTE. Uddin, I apologize. 
Under the Administration’s compromise plan, insurance compa-

nies would be forced to pay the costs of mandated coverage. Won’t 
those costs be passed right back onto the very religious employers 
who objected to this policy in the first place? 

Mrs. UDDIN. Absolutely. I think it would take some sort of mag-
ical accounting to say that these drugs would somehow be provided 
at no cost. 

Mr. GOODLATTE. Bishop Lori, could you tell us a little bit about 
how Catholic schools, churches, charities and hospitals operate 
across this country, and how this mandate will affect these Catho-
lic institutions? 

Bishop LORI. Sure. First of all, the four-part test for how reli-
gious you are in no way corresponds to the church that I represent 
and that I love. We are organized into dioceses, and into parishes, 
and into schools. They serve the general public. 

Most of our institutions are self-insured; not all of them, but 
many of them are self-insured. So what this means is, first of all, 
that this mandate is reaching in and telling us that we have to pro-
vide services against our teaching, either directly or indirectly. 
Now, if you are self-insured, you are a provider of services, edu-
cational, pastoral, charitable services, but then as an employer you 
have to go on the other side of the desk, and you have to provide 
services that are against your teaching. So you sort of become a 
countersign to yourself. So on the one hand, I am teaching, I am 
providing services all based on the faith of the church; and then as 
an employer, I am being asked to contradict what I teach because 
I am self-insured. And because I am also the insurer, because the 
Diocese of Bridgeport is self-insured, that means I am also having 
to pay for these proscribed services. 

So we are not talking about taxes here. We are not talking about 
government dollars. We are talking about church dollars going into 
this. And it is unfortunate that when the so-called accommodation 
was devised, nobody sat with the Catholic Church, or any other 
church for that matter, to ask the question, how do you actually 
work, and what do you actually need? 

Mr. GOODLATTE. So the HHS mandate has a very narrow reli-
gious employer exemption that does not exempt religious employers 
who serve nonbelievers. 

Bishop LORI. Uh-huh. 
Mr. GOODLATTE. But for the Catholic Church, isn’t part of your 

ministry serving all of those in need whether members of the 
church or nonbelievers in the Catholic faith; and if so, isn’t the 
mandate’s narrow religious employer exemption virtually meaning-
less? 

Bishop LORI. Absolutely. For example, in an inner-city Catholic 
school, it would be common that over half the children would not 
be Catholic. In Catholic charities, we serve in our diocese per year 
over a million meals to the homeless and the homebound. We don’t 
ask if they are Catholic, and we shouldn’t have to ask if they are 
Catholic. So the answer is, of course, we serve the common good. 
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Mr. GOODLATTE. Ms. Monahan, the Administration is straining 
to portray its contraception mandate as striking the right balance 
between religious liberty and public health. Yet employers with re-
ligious exemptions have only two options, pay crushing fines or 
make available procedures they consider grievous sins. Are the op-
tions equally limited for employees who want access to such serv-
ices should their health plan not provide it? 

Ms. MONAHAN. The United States in fiscal year 2011 spent $2 
billion in public contraceptive services, public family-planning pro-
grams. So for these women that employers weren’t providing con-
traceptives, they could access Title X family planning. They could 
go to community health clinics. Nine out of ten employers in the 
United States, according to the Guttmacher Institute, right now do 
provide contraceptive services. So I think women in the situation 
as you mentioned would actually have more options than someone 
like me, who would, in fact, be forced to violate my conscience or 
to lose my health insurance. 

Mr. GOODLATTE. So this really is an issue of religious liberty and 
not of public health, and it is also an issue of the government de-
termining the extent of that religious liberty. 

Ms. MONAHAN. I think so, because it is—the government could 
have looked at other possible ways to increase access if that was 
truly the bottom line, other than forcing groups that opposed these 
abortifacients and contraceptives to provide them. 

Mr. GOODLATTE. I agree. 
Thank you, Mr. Chairman. 
Mr. FRANKS. Thank you. 
I will now recognize Ms. Jackson Lee for 5 minutes. 
Ms. JACKSON LEE. Thank you very much, Mr. Chairman. 
At the outset I want to show respect to Dr. Rosenstock, and I am 

so glad that it is before 6:30 so that I can pose some questions to 
her. But, Mr. Chairman, I understand that Dr. Rosenstock needs 
to leave by 6:30, so might I ask that if Members have questions for 
her, they would be permitted to do so, or, if not, to submit their 
questions in writing. And I believe you are calling on me at this 
point, so I am up for my questions. But if other Members—— 

Mr. FRANKS. We certainly welcome written questions offered by 
the Members, and with that, please proceed. 

Ms. JACKSON LEE. Mr. Chairman, I am going to take an ap-
proach that welcomes this hearing, and I don’t mind and will enjoy 
participating in any number of hearings over and over again. I 
even applaud Miss—she pronounced the name, Uddin, because 
there may be occasions when I will be in the courts as well because 
of issues that I believe groups that I cherish or religious rights that 
we all cherish should be challenged. 

Bishop, I welcome your presence here, and welcome the fact that 
all of us, I think, have great respect for religious liberty. My faith 
is a faith that sees its challenges and welcome the opportunity to 
practice our faith without being fettered, in an unfettered manner. 

I would like to keep this for what I believe were efforts by the 
Administration to find a way to respect religious liberty and as well 
do something, Doctor, that is so very important. So let me focus on 
Dr. Rosenstock. 
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It seems like before I came in, you mentioned ovarian cancer, 
and I don’t want to take that lightly. Explain again the impact of 
this kind of access to contraception and examinations has on 
women and this devastation of ovarian cancer. 

Dr. ROSENSTOCK. Sure. This involved a discussion about the role 
that contraceptive medications can play outside of preventing unin-
tended pregnancies for a host of conditions, including its known ef-
fect on reducing risk for ovarian cancer and being a mainline treat-
ment for women with ovarian cystic disease. 

Ms. JACKSON LEE. And have you looked at the regulations that 
have been struck as a compromise to respond to the very valid con-
cerns of religious liberty? Have you read those new regulations? 

Dr. ROSENSTOCK. I am aware of that. I am here representing the 
Institute of Medicine and our committee work, so I have really fo-
cused on the science and public health benefits of the recommended 
added screening. I certainly have reacted as a physician to the con-
cept of broadening these accommodations to include employers of 
any type. 

What worries me as a provider is the potential to wreak havoc 
in the medical care system we now have. We are an employer- 
based, voluntary system largely. There are some employers who be-
lieve that vaccinations go against their beliefs; there are others 
who do not believe in blood transfusions. And I believe that open-
ing the door so widely to these kinds of decisions would really have 
the potential of causing great ill health. 

Ms. JACKSON LEE. So you are seeing it from a different perspec-
tive, but let me get you focused back on contraception and the idea. 
How vital is it that we equate contraception to women’s general ac-
cess to health care? What we are talking about here is women are 
constructed differently. They are blessed with the ability to pro-
create. How important is it that they have access to a wide breadth 
of health care? 

Dr. ROSENSTOCK. When we as a committee looked at all of the 
potential gaps that women had in preventive services, and believe 
me, we looked at tens, and there is already a long list, we came 
up with a relatively small list that meet our criteria that affected 
a broad number of women, that it was proven to be effective in im-
proving and increasing health, and I can tell you that when—there 
is no single recommendation that met the high bar that family 
planning does. The evidence is extraordinary. This is settled 
science. CDC called it, you know, one of the great achievements of 
the last century that we have family planning. 

By the way, their top was vaccination, so I don’t think it is irrele-
vant to think about other—— 

Ms. JACKSON LEE. Let me interject here for a moment be-
cause—— 

Dr. ROSENSTOCK. Yeah. 
Ms. JACKSON LEE. Let me just interject for a moment. I appre-

ciate your answer. But I ask unanimous consent to put into the 
record the revised compromise, which specifically states, Mr. Chair-
man, that there will be now an exemption of group health plans 
and group health insurance coverage sponsored by certain religious 
employers from having to cover certain preventative health services 
under the provisions of the Patient Protection and Affordable Care 
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Act, which is what the doctor is talking about. It may be broad, but 
it does, I believe, answer the question of our religious institutions, 
that they do not have to cover individuals. We may have an agree-
ment or disagreement, but the government did try to adhere to reli-
gious freedom. 

Mr. SENSENBRENNER. Reserving the right to object. 
Ms. JACKSON LEE. Excuse me? 
Mr. SENSENBRENNER. Reserving the right to object. 
Mr. FRANKS. The gentleman will state his objection. 
Mr. SENSENBRENNER. Does the document that the gentlewoman 

from Texas proffers to include in the record state what the contours 
of this exemption would be, or is this something that is to be deter-
mined within the next year before the exemption regulation is fi-
nalized? 

Ms. JACKSON LEE. In my interpretation of the document, it is 
clear that it lays out some ground rules on the contours, with the 
allowance, as all Federal regulations do, for further discussion and 
amendment, and I would ask unanimous consent for this document 
to be added into the record. 

Mr. SENSENBRENNER. Further reserving the right to object. Is 
what the gentlewoman proffers a final regulation that is binding on 
everybody, or is this just a discussion point for a final regulation 
between now and sometime in the future? 

Mr. QUIGLEY. Will the gentleman yield? Is that proper for him 
to ask during this moment, Mr. Chairman? 

Mr. FRANKS. Really I don’t think it is. I think he has the floor 
to state his objection. 

Mr. SENSENBRENNER. Will the gentlewoman from Texas answer 
my question? 

Ms. JACKSON LEE. I am delighted, Mr. Sensenbrenner, because 
I think as a constitutionalist, as I have known you to be, this is 
a final rule printed in the Federal Register. It is a public document. 
And there will be other additions to it, but this can be consid-
ered—— 

Mr. SENSENBRENNER. Well, further reserving the right to object, 
how is this final rule published in the Federal Register different in 
any respect from what was an interim rule that was published last 
August? 

Ms. JACKSON LEE. Well, I would like to pose a question in an-
swering the question, Mr. Sensenbrenner, is that we are here in 
this hearing room talking about the rule. What is the objection to 
indicating and submitting this rule for the record? 

Mr. SENSENBRENNER. Well—— 
Ms. JACKSON LEE. If we seek to have a clear understanding of 

what we are discussing—— 
Mr. SENSENBRENNER. Well, further reserving the right to object. 
Mr. FRANKS. The gentleman will state his objection. 
Mr. SENSENBRENNER. I don’t think the gentlewoman from Texas 

has answered any of these questions, and I withdraw my reserva-
tion. 

Mr. FRANKS. So without objection, it will be entered into the 
record. 

Ms. JACKSON LEE. Mr. Chairman, let me thank the gentleman, 
and I conclude by saying I think I have answered them, but I 
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thank him for his courtesies. And I would like unanimous consent 
to put this into the record, sir. 

Mr. FRANKS. Without objection. 
[The information referred to follows:] 
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Ms. JACKSON LEE. I thank you, and I yield back. Thank you, Doc-
tor, very much. 

Mr. FRANKS. The gentleman from Iowa, Mr. King, is recognized 
for 5 minutes. 

Mr. KING. Thank you, Mr. Chairman. 
I thank the witnesses for your testimony. I just want to make my 

comment here, and that is that I am listening to the legal discus-
sion that has taken place, and I listened to the banter that went 
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back and forth between the gentlelady that went to the University 
of Chicago whose name I can’t read from here, sorry about being— 
but I will direct my question to you, and that is, I listened to that 
banter go back and forth, and you were talking about Hosanna- 
Tabor case, and as the discussion went back about a precedent sup-
posedly out of the State of California, and I just wanted to express 
to you that I am a little troubled by us being drilled down into 
something like that. 

When I look back in this course of history, and I think of what 
I recall happening, Murray v. Curlett that took prayer out of the 
public school, I was a freshman in high school, and I asked at the 
time, what are they going to do to stop us from praying in the pub-
lic school? Are they going to close the school and chain the door 
shut? But we didn’t have the civil disobedience to proceed with 
what our conscience told us was the right thing to do. We sub-
mitted and essentially capitulated to a Supreme Court decision be-
cause we deferred to them. As an American society and an Amer-
ican culture, we deferred to the Supreme Court because we be-
lieved they wore black robes and they were right. 

A little bit later than that, and it was referenced, the 1965 case 
of Griswold, Griswold v. Connecticut, at that time it was unlawful 
to provide contraceptives in the State of Connecticut. And it went 
to the Supreme Court, and the Supreme Court concluded that it 
was not only—that it was no longer—that it could not be prohibited 
to provide contraceptives to married couples in Connecticut. 

And so now we have this right to privacy that was manufactured 
by the Supreme Court in 1965, and in 1972, the Eisenstadt case 
came out, which is everybody has got an equal right to contracep-
tives, not just married couples. And then of course 1973, Roe v. 
Wade and Doe v. Bolton, that the two of those together established 
this supposedly constitutional principle that everybody has a right 
to abortion on demand no matter what the circumstances. And the 
only rollback to that in all that period of time is the Stenberg v. 
Carhart case that finally, after appeal—and we sat in this Judici-
ary Committee and we wrote the ban on partial-birth abortion. Fi-
nally, the Supreme Court upheld at least some restraint, that you 
couldn’t take the life of a baby that was almost ready to fill its own 
lungs with air and scream for its own mercy. That is what we have 
accomplished in this Court. 

And now I am sitting here listening to this discussion and this 
argument, and I am thinking there was a time when it was unlaw-
ful in Connecticut to even provide contraceptives, and this discus-
sion is about whether or not the President of the United States can 
step forward in a press conference and announce that he is issuing 
an order by Presidential edict, legislating by press conference, that 
he is going to compel health insurance companies all over America 
to provide contraceptives, abortifacients, and sterilizations without 
charge. 

This is how far we have come in my living memory. And I am 
sitting here listening to this debate and discussion, and I am hear-
ing the minutia that has been discussed between you and Mr. Nad-
ler, and I am asking you why should I care what they think in 
California? In fact, why should I care about the conclusions that 
have been brought forward by the Supreme Court if we can race 
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from 1965, Connecticut having a 10th Amendment right to estab-
lish a policy, a Supreme Court that creates a right to privacy that 
is a foundation for mandated abortion, and here we are discussing 
whether we are going to mandate everybody in America—— 

Ms. JACKSON LEE. Would the gentleman yield? 
Mr. KING [continuing]. That contraceptives—— 
Ms. JACKSON LEE. Will the gentleman yield? 
Mr. KING. No, I will not yield. I have a question for the 

gentlelady, and it is posed at this point. Why should I care? 
Mrs. UDDIN. The Becket Fund does not take any position on con-

traception. We don’t seek, our clients do not seek for it to become 
illegal, and we ourselves absolutely have no position on whether or 
not contraceptives or abortion should be legal or illegal. 

And one thing that I am hearing from you, that there is this bed-
rock principle that protects broad liberties, and in this case we are 
talking about religious liberty. And so whether we are talking 
about general principles or we are getting into the weeds, that par-
ticular principle is consistently protected. 

Mr. KING. But if I could ask you, and just certainly respectfully, 
that we have come this far with this giant leap of the Supreme 
Court from at a point when there was a statute that allowed pro-
tection for the religious liberty of the citizens of Connecticut with 
Griswold to the point now where we are actually having a discus-
sion about whether or not the President of the United States can 
stand before a press conference and order that there shall be con-
traceptives provided by health insurance companies. The constitu-
tional question of religious liberty is wrapped up in that, and I just 
ask you from your perspective, do you understand how far this 
country has gone with the distortion of the clear language of the 
Constitution in the 40 years or so that I can remember that I have 
noted? 

Mrs. UDDIN. I understand the historical and legal trajectory that 
you are drawing, but I just want to focus on the issue of religious 
liberty without respect to the broader question of the legality of 
contraception and abortion, because that is what I am here to 
speak about. 

Mr. KING. Then if the Chairman will indulge me in restating my 
question, and that it does come back to is there any protection for 
us in this Constitution? I understand the point that you are mak-
ing, but my point is that there has been such a progression and 
distortion from the clear language of the Constitution and manu-
factured principles—— 

Ms. JACKSON LEE. Regular order, Mr. Chairman. 
Mr. KING [continuing]. And the emanation and penumbras that 

now are before this Congress deciding whether there is a constitu-
tional authority of the President of the United States to order a 
mandate by press conference. Is that constitutional, do you believe? 

Ms. JACKSON LEE. Regular order, Mr. Chairman. Are you yield-
ing him additional time? 

Mr. FRANKS. You may answer the question. 
Mrs. UDDIN. One thing I just wanted to point out is that this 

particular case dealing with the HHS mandate and its narrow reli-
gious exemption, if allowed to go forward, would open up the doors 
to so much more. 
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And earlier someone had asked me about this, and to focus the 
question a little bit more on the health care arena, I just wanted 
to point out the State of Washington recently decided to pass a 
healthcare mandate that would cover the cost of abortion. And so 
certainly we have come a long way, and depending on how the reli-
gious liberty aspects are handled here, we will continue to move in 
even more extreme decisions—extreme directions. 

Mr. KING. I thank the witness, and I thank the Chairman. I yield 
back the balance of my time. 

Mr. FRANKS. I thank the gentleman. 
We recognize that Dr. Rosenstock will have to leave very shortly, 

so, without objection, Members who have not been recognized for 
questioning thus far will be recognized for not more than 1 minute 
to question Dr. Rosenstock, and that time will be deducted from 
their 5 minutes when we resume regular order. Is there objection? 

Who seeks recognition for the limited purpose of questioning Dr. 
Rosenstock? 

Mr. Quigley, you are recognized for 1 minute. 
Mr. QUIGLEY. Thank you, Mr. Chairman. 
Doctor, the question or the point was made earlier that this plan 

includes abortion-inducing drugs. From a medical definition point 
of view, does this plan include medical-inducing—abortion-inducing 
drugs? 

Dr. ROSENSTOCK. This plan includes all FDA-approved contracep-
tion methods. I just want to say, again, the committee did not con-
sider abortion. It was considered beyond the scope of the mandate, 
given the constraints within the Affordable Care Act, and the rec-
ommendations were meant to recognize that there is no one-size- 
fits-all for women; that it was important that the broad array of 
approved FDA contraceptive methods and devices be offered, recog-
nizing that these are often decided by an individual woman with 
her physician. 

Mr. QUIGLEY. But the American College of Obstetrics and Gyne-
cology’s definition of what a pregnancy is, the Plan B does not end 
a pregnancy, correct? 

Mr. FRANKS. The gentlelady can answer. The gentleman’s time 
has expired. Please feel free to answer. 

Dr. ROSENSTOCK. Yes. 
Mr. QUIGLEY. Thank you, Mr. Chairman. 
Mr. FRANKS. With that, I would recognize Mr. Gowdy for 1 

minute. 
Mr. GOWDY. Thank you, Mr. Chairman. 
Dr. Rosenstock, thank you for your time, and I am going to ask 

these as quickly as I can. I have four. 
Can the President make people exercise if HHS decides that they 

are obese? 
Dr. ROSENSTOCK. I think, as is true of this plan, these are rec-

ommendations. No one is mandating that individuals have to use 
family planning. What it is saying is if an individual decides—— 

Mr. GOWDY. No, but they are mandating that it be provided by 
people when it violates their conscience. So what I am trying to get 
at are what are the limits of governmental authority? Can they 
make smokers stop because that impacts what the rest of us pay 
in healthcare premiums? 
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Dr. ROSENSTOCK. I have to disagree with the analogy. I believe 
the individual here is the individual patient or woman making a 
choice about what to do. That is different from an employer-based 
or religiously affiliated—— 

Mr. GOWDY. Well, that leads to this question. If our colleagues 
on the other side of the aisle are so convinced that this is a funda-
mental integral right, why have they not proposed a bill where 
Congress pays for this and not make people pay for it when it vio-
lates their conscience? 

Dr. ROSENSTOCK. Well, again, if we look at the coverage in the 
United States, all Federal employees have this coverage, all Med-
icaid patients have this coverage, all Title 10 clinic users have this 
coverage. So, in fact, I believe Congress has over and over again 
made this decision. 

I want to sort of remember what George H. Bush said when he 
was Congressman in 1972 before being President, he said if family 
planning is anything, it is a public health matter, and I believe 
that is what—— 

Mr. GOWDY. And that trumps the free exercise of religion; did he 
say that? 

Dr. ROSENSTOCK. I certainly did not say that. 
Mr. FRANKS. The gentleman’s time has expired. The gentlelady 

may answer the question. 
With that, I recognize Ms. Chu for 1 minute. 
Ms. CHU. Thank you. 
Dr. Rosenstock, in my home State of California and the State of 

New York, both have requirements that are essentially equal to the 
HHS rule with exemptions for religious employers, and in both 
States the laws were challenged by religiously affiliated entity 
Catholic Charities, which provides secular services to people of all 
backgrounds, and both State supreme courts upheld the contracep-
tive coverage requirement. In the California case, the court found 
that the government had a compelling interest in eliminating gen-
der discrimination in the healthcare industry. At the time, women 
paid 68 percent more in out-of-pocket costs than men. 

So, Dr. Rosenstock, do women still pay more in out-of-pocket 
costs today, and do you believe the HHS rule will help eliminate 
this gender discrimination in health care? 

Dr. ROSENSTOCK. I certainly believe, as I tried to say, that 
women per service may not be paying more costs, but they use 
these services more because of their distinctive reproductive and 
gender-specific capacities. And, again, I embrace what is happening 
in California because I think it shows how an accommodation to re-
ligion can work side by side with an overall proven health benefit. 

Mr. FRANKS. The gentlelady’s time has expired. 
I now recognize Mrs. Adams for 1 minute. 
Ms. ADAMS. Thank you. 
Dr. Rosenstock, I have been listening in great amazement here. 

You said that your committee met. Was that open to the public? 
Dr. ROSENSTOCK. Yes, absolutely. 
Ms. ADAMS. It was open to the public, and all the transcripts are 

available to the public? 
Dr. ROSENSTOCK. We do have some closed sessions in the—which 

is—— 
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Ms. ADAMS. So not all of the meetings were open to the public 
then? 

Dr. ROSENSTOCK. Right, and that is the way the Institute of Med-
icine—— 

Ms. ADAMS. Well, I have 1 minute, so I am going to make sure 
you don’t filibuster me. 

Dr. ROSENSTOCK. Every single meeting had an open session, let 
me just be clear. 

Ms. ADAMS. I asked you if it was completely open to the public. 
You said some meetings were closed-door. That is the answer I am 
asking for. It is just quick question and answers because I know 
you are leaving, and I want to get my answers in—or questions in. 

So you have had some closed-door meetings, and can I ask, at 
anytime did you consider any conscience clause or religious exemp-
tions when you were discussing, making—having these discus-
sions? 

Dr. ROSENSTOCK. No, we did not. 
Ms. ADAMS. So you believe that it is okay to infringe upon reli-

gious liberties and violate the First Amendment based on—— 
Dr. ROSENSTOCK. I wholeheartedly disagree, and I find it offen-

sive that you would put that word in my mouth. What I said was 
we looked at the science and the health effects that proved—— 

Ms. ADAMS. Okay. Let me ask you this: Can we see the closed- 
door documents, that information that was taking place? 

Dr. ROSENSTOCK. You can certainly see whatever the Institute of 
Medicine and the National Academy of Sciences provides—— 

Ms. ADAMS. I would ask that the Chairman request those docu-
ments, transcripts of the closed meetings, be provided to this Com-
mittee, and I yield back. 

Mr. FRANKS. I am going to take that under advisement. The 
gentlelady’s time has expired. 

Is there anyone else who seeks recognition? 
The gentleman is recognized. 
Mr. DEUTCH. Thank you, Mr. Chairman. 
Dr. Rosenstock, I wonder if you are concerned; if any employer 

can object to the inclusion of any preventive services based on the 
religious liberty argument, are you concerned about the impact 
that that may have in limiting coverage for vaccinations, for immu-
nizations, or prenatal care, or blood transfusions, or perhaps even 
hospital coverage? 

Dr. ROSENSTOCK. Absolutely. I think that is the slippery slope by 
opening up that door. 

Mr. DEUTCH. How would it do that, Doctor? 
Dr. ROSENSTOCK. Well, it could do that because employers could 

have expressed beliefs, personal beliefs, moral objections to—— 
Mr. DEUTCH. And even religious beliefs? 
Dr. ROSENSTOCK. That is correct. 
Mr. DEUTCH. Thank you. I yield back. 
Mr. FRANKS. Who else seeks recognition to question Dr. 

Rosenstock? 
The gentlelady from California is recognized for 1 minute. 
Ms. WATERS. Thank you very much. 
I understand that perhaps about 14 percent of women, American 

women, use oral contraceptives for reasons other than preventing 
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pregnancy. Is this a known fact, and is it about 14 percent, or are 
there other reasons why American women would want to use con-
traceptives other than preventing pregnancy? 

Dr. ROSENSTOCK. That is absolutely right. That is correct. 
Ms. WATERS. And if there is exemption for all contraceptives for 

whatever reason, these women that would be using contraceptives 
for other reasons would be denied the use of them if we exempt 
blanket exemption? 

Dr. ROSENSTOCK. I think that could certainly be a potential, de-
pending on how that exemption was crafted. 

Ms. WATERS. Thank you very much. 
Mr. FRANKS. Thank the gentlelady, and, Dr. Rosenstock, thank 

you very much. 
The gentleman from Texas is recognized for 1 minute. 
Mr. POE. Dr. Rosenstock, I am probably the last one to question 

you. Thank you also for your attendance here today. 
You mentioned slippery slope. Do you see a slippery slope when 

the government comes in and says, we are making this decision in 
the name of public health that pork is better for you than beef, and 
therefore we, the government, mandate pork upon the community 
instead of beef? I mean, you don’t see a slippery slope of the gov-
ernment coming in, as my good friend Mr. Gowdy said, from South 
Carolina, starting to regulate the food we eat all in the name of the 
government saying we have to do this? You don’t see that as a slip-
pery slope? 

Dr. ROSENSTOCK. I don’t actually. 
Mr. POE. Okay. Well, we disagree on that one, too. 
I yield back. 
Mr. FRANKS. Thank the gentleman. 
Again, Dr. Rosenstock, thank you. 
Dr. ROSENSTOCK. Thank you for the opportunity. 
Mr. FRANKS. Since in the regular sequence it would be my turn 

to ask questions, I will go ahead and take that time now. 
I would like to follow up, if I could, Ms. Uddin, with a question 

that Mr. Goodlatte formed, just fpr a little clarification. The HHS 
mandate has a very narrow religious employer exemption that does 
not exempt religious employers who serve people of other faiths. So 
the President requires that you, in a sense, discriminate in pro-
viding services to get this exemption, to get his exemption. But 
serving people of other faith is often a core purpose of many reli-
gious persuasions. It certainly is a core tenet of Christianity. 

If a religious group changes their behavior to serve only believ-
ers, thereby meeting the President’s criteria, then that group would 
disqualify itself from receiving most Federal money, such as money 
for faith-based initiatives, because the Federal funding requires 
that the religious recipients of funds serve all people rather than 
discriminate. So what we have here is a situation where the Presi-
dent is saying that you can either be true to your faith and be 
stripped of Federal faith-based funding, or you can violate your 
conscience and faith and continue to participate in these faith- 
based programs, it appears to me. In order to meet his criteria, you 
have to essentially make it impossible for you to qualify for other 
faith-based initiatives. 
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So am I correct in comporting that the President’s exemption cri-
teria would force the Catholic Church to stop participating in faith- 
based initiatives based on the faith-based initiatives criteria? 

Mrs. UDDIN. I think you are correct in noting that there are a 
number of complicated consequences to the way that this religious 
exemption is laid out, and even including the safe harbor rule, 
which gives religious organizations with objections an additional 
year to comply with the mandate. But that doesn’t take away the 
fact that there are a number of other transactions in which these 
same religious organizations would have to certify that they are in 
compliance with all Federal law, and how does that work? In the 
case of the safe harbor, the fact that they are both being asked to— 
the same way you can have the safety net, but at the same time 
essentially, be in violation of Federal law. 

Mr. FRANKS. Well, it seems clear that you would have to kind of 
choose between the two. On the one hand, you couldn’t serve non-
believers, as it were; on the other hand, you must in order to qual-
ify. So it is an incredibly complicated scenario. 

Ms. Monahan, the President has promised an accommodation, we 
have heard a lot about that today, and yet you testified that no 
written corresponding changes have been made to the regulation to 
reflect this promised accommodation. So in truth the President has 
really not made good on his promise at all. He did a great job hold-
ing a press conference to announce that he was supposedly fixing 
the discrimination against religious groups with an accommodation 
when, in fact, the accommodation does not yet exist actually at all; 
is that correct? 

Ms. MONAHAN. There is no accommodation. According to the Fed-
eral Register issued on February 15, it reads, Accordingly, the 
amendment to the interim final rule with comment period, blah, 
blah, blah was published in the Federal Register on August 3, 
2011, is adopted as a final rule without change. 

Mr. FRANKS. So there is really no accommodation at all here, 
which is astonishing. The President says that he promises he will 
follow through on this accommodation only after the election, which 
is not only convenient, but fascinating since he may be more pre-
scient than the rest of us to know whether he will actually occupy 
the White House after the election. 

So leaving aside the much-heralded accommodation that does not 
actually exist yet and would have little or no effect even if it did, 
as we have heard in the testimony, does the religious community 
have any reason to believe the Administration’s promise in this 
area, given its track record so far? 

Ms. MONAHAN. I think that many people of faith and a growing 
number of evangelical and Catholics who have supported the Ad-
ministration are waking up to see that the President is—you know, 
to this harsh reality that he has chosen to impose a liberal ideology 
onto these people, and that we cannot trust this promise. 

Mr. FRANKS. Thank you. 
Mrs. Uddin, one argument the proponents of the mandate have 

used to justify this infringement of religious freedom is that the 
polls show that a majority of Americans are in favor of access to 
birth control. But, setting aside the flawed logic necessary to go 
from favoring access to some forms of birth control to mandating 
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coverage of abortifacients, in a Republic public opinion cannot or 
should not trump constitutional rights, and it seems a patently 
false and deceptive rhetorical gimmick for the President to portray 
this debate as one over access to contraceptives. So under our Con-
stitution, simply because there is a majority that might want to ac-
cess, can this trump the constitutional right of freedom of religion, 
and aren’t we really talking about something that would force peo-
ple to go against their conscience and actually pay for something 
for others? 

Mrs. UDDIN. Absolutely. Our constitutional and religious liberties 
are based on protection of the minority views, and that is the 
premise of our case. That is exactly what is happening; there is a 
need to protect the minority view. As you note, the majority doesn’t 
trump the minority, and the minority doesn’t trump the majority. 
Each should be capable of being able to practice their religion as 
they see fit. 

Mr. FRANKS. I thank the gentlelady, and I think, Mr. Quigley, we 
will recognize you now for 4 minutes. 

Mr. QUIGLEY. Thank you, Mr. Chairman. 
We probably butchered your name all day long. Could you please 

make sure we pronounce it correctly. 
Mrs. UDDIN. Yes. It is Uddin. 
Mr. QUIGLEY. Uddin. Some of us got it right. Out of respect, and 

thank you for being here. 
You mentioned the complications and the slippery slope that has 

been talked about. Can you see that there is an argument on the 
other side, though, especially if we go into the private sector and 
let private-sector employers decide because of their religious con-
science they can’t provide certain healthcare issues, how that could 
complicate matters and infringe upon the religious rights and 
healthcare rights of their employees? 

Mrs. UDDIN. Well, I mean, there has been a number of different 
hypotheticals that have been posed, though earlier posed by Con-
gressman Deutch and Congresswoman Waters that this idea of 
where do we draw the line, and how is this going to stop, and there 
will be endless amounts of conscientious objections. But it com-
pletely overlooks the fact that we have an existing jurisprudence 
that takes care of that and that strikes a balance and has a legal 
test that allows us to determine the cases in which religious rights 
trump other rights and vice versa. 

Mr. QUIGLEY. But in the end the courts are testing something. 
I mean, we don’t just leave out it there; there would have to be 
some rule promulgated that would detail what they have to cover 
or what they don’t have to cover that would then, as you say, be 
tried in the courts. Someone has to make those decisions. So trust-
ing courts throughout the land to finally go to the Supreme Court, 
somebody has to make this call. So just to rely upon the courts, I 
don’t know that that necessarily makes sense. 

Can’t you see, though, the complications involved, and you know 
the diversity of our religious beliefs, and we respect all of them. 
Don’t you see how those folks’ opinions could at some point infringe 
upon other people’s basic rights? 

Mrs. UDDIN. I mean, the reality is the right to religious liberty 
is not something that is new. In fact, what is new is that the nar-
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rowness of this exemption is unprecedented in Federal law. And we 
haven’t seen any major slippery slope problems before, and I am 
not sure why we would see—— 

Mr. QUIGLEY. With the 28 States that have already allowed this, 
do you see this as causing the chaos that you describe now? 

Mrs. UDDIN. No. I mean, the 28 States that allow it or demand 
the coverage of contraception are completely distinct from this situ-
ation. For one, the sort of primary threshold difference is the fact 
that the exemption language in the HHS mandate simply gives dis-
cretion to HRSA officials to determine whether or not they are 
going to give an exemption, whereas in States that have exemp-
tions, they are required to give that exemption. And furthermore, 
the State mandates provide several avenues for religious employers 
to opt out of the system, I mean, if they are self-insured or they 
offer ERISA plans. 

Mr. QUIGLEY. Well, we are going to argue—disagree on the range 
of what they offer, and I think, with all due respect, you take that 
as a definitive that is that different from the Federal mandate. But 
I need to, with such a short time, move on to the bishop. 

Bishop, getting back to the point that you talk about the 
healthcare exception, when the drug is used for other purposes in 
the discussion you had with Mr. Issa, does that also, in your mind, 
include the healthcare reasons for spacing out pregnancies for 
healthcare reasons or not for having another pregnancy at all? 

Bishop LORI. When the contraceptive is used to prevent the con-
ception of new life, then it is against Catholic teaching, and then 
it would not be covered for the reason of preventing the conception 
of new life. 

There are, of course, other ways to space out pregnancies other 
than contraception, and, for example, natural family planning is 
one of those ways to do that. You laugh at it. 

Mr. QUIGLEY. I am not laughing at it. 
Bishop LORI. Yes, you are. 
Mr. QUIGLEY. I am respecting your opinion. 
Bishop LORI. You are. And I think that our reasoning here is 

nuanced and, I think, solid. 
Mr. QUIGLEY. And please, if I might be allowed to respond to the 

bishop, Mr. Chairman. 
Mr. FRANKS. The gentleman, without objection, is allowed an ad-

ditional minute. 
Mr. QUIGLEY. Bishop, I respect your views. I just differ with the 

effectiveness there. And what we are talking about when somebody 
like this where the potential life of the mother is at stake, I would 
respectfully differ and have heard—what came to mind were the 
jokes in reference to parents who practice natural birth control and 
its effectiveness, but I just want you to know I meant no disrespect. 

Bishop LORI. Thank you. 
Mr. FRANKS. Just for the record here, sometimes I think we get 

lost in this debate here. On the one hand, the argument is made 
that everyone should have access to birth control, and the bishop 
is not trying to force anyone not to have access. In this case they 
are trying to force the bishop to pay for it. There is a difference. 

So with that, I would now recognize the very patient gentleman 
from Texas Mr. Poe for 4 minutes. 
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Mr. POE. Thank you, Mr. Chairman. 
I don’t know how patient I have been, but thank you all. It has 

been a long day for you. 
This country was founded on religious freedom. People came 

here, risked their lives from all walks of life to come here for reli-
gious freedom. And this country has religious freedom, in my opin-
ion, like no other country. It not just one religion, it is all religions. 
Protection of religious freedom is in the First Amendment. I think 
it is in the First Amendment because the First Amendment is the 
most important amendment. It covers four issues, and two of those 
have to do with religion. 

Bishop Lori, I appreciate your patience. One thing that I would 
like to ask you. In all of your career, in your life, in your life expe-
riences, did you ever think you would see a situation where the 
government was pressing government will and denying religious 
freedom to the church? 

Bishop LORI. That is just the point. That is just why I am here. 
We are crossing the Rubicon. I can never think of any other in-
stance where the Federal Government has reached in and forced a 
religious organization to provide and, indeed, pay for something 
that violates its religious tenets. This is crossing the Rubicon. This 
is violating a principle in a way that it has not been violated be-
fore, and that is very much why I am here. 

Mr. POE. Did you ever think it would come to a point in this 
country that we would be having this debate as to whether or not 
the Catholic Church and others would be forced by the government 
to do something that violates their religious beliefs? Did you ever 
think it would come to this in our country? 

Bishop LORI. No. We have had a fine accommodation that has 
been a part of Federal law for a long time. I think religious groups, 
not just the Catholic Church, have relied on these provisions in 
Federal law. I think we had assurances when healthcare reform 
was under way that we would have those kinds of conscience pro-
tections, and now we see them going away. 

Mr. POE. In your opinion, is it for the government to decide 
whether government action violates religious liberty, or is it for the 
church, or the denomination, or the religious community to decide 
if government action violates religious beliefs? 

Bishop LORI. What is disturbing in this whole debate is the at-
tempt on the part of government to make religion fit into its own 
narrow definition. That definition does not describe who we are, 
and any attempt to delimit the mission of the church is, in our 
view, a great violation of religious liberty. But we should define our 
own mission, and it should be for the government to accommodate 
that mission unless there is a compelling governmental interest not 
to do so, and even then it has to be done by the least restrictive 
means possible. 

Mr. POE. My time is up. I yield back. 
Mr. ISSA. Would the gentleman yield? 
Mr. POE. I yielded back. 
Mr. FRANKS. You use your time very well, Mr. Poe. 
I now recognize the gentlelady from California Ms. Waters for 4 

minutes. 
Ms. WATERS. Thank you very much. 
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Mr. Chairman, I note that a lot of the discussion today centers 
around the accusation that the Administration is forcing religious 
institutions and organizations to violate their beliefs and forcing 
them to pay for contraceptive coverage. Now, if I understand it, the 
Administration backed off, and the Administration is not forcing 
the church or religious organizations to violate their religious be-
liefs; is that correct, Bishop? 

Bishop LORI. I do not think it is correct. I believe that the rule, 
the HHS interim final rule, as proposed in August of 2011, remains 
on the Federal register unchanged. There is perhaps—— 

Ms. WATERS. Bishop—if I may, Bishop—— 
Bishop LORI [continuing]. Promise of—— 
Ms. WATERS. The Catholic Health Association said it was very 

pleased with the White House announcement that a resolution has 
been reached that protects the religious liberty and conscience 
rights of Catholic institutions. The framework developed has re-
sponded to the issues we identified that needed to be fixed. The 
Catholic Charities made a statement; Reverend John Jenkins, 
president of University of Notre Dame, made a statement; Catho-
lics United made a statement. It is almost as if—— 

Mr. LUNGREN. Will the gentlelady yield on the quote from Notre 
Dame? 

Bishop LORI. May I respond to this? 
Ms. WATERS. On my time, please. I am not yielding. 
Mr. LUNGREN. I wouldn’t either if—— 
Ms. WATERS. It is almost as if nothing has happened, and the 

Administration has not said or done anything that is being recog-
nized here, and I want to just put that on the record. I understand 
that there are some organizations that may or may not be in the 
description of a religious organization purely, and they have time 
to continue to work with the Administration to work this out. 

Now, having said that, if, in fact, you have women in a religious 
organization that says, I want to have contraceptives, and you don’t 
have to pay for them, the government is not making you pay for 
them, you are self-insured, et cetera, et cetera, but there is a third- 
party insurance company that is offering me and these five other 
women in the workplace contraceptives, would you prevent that? 
What would you say to that employee? 

Bishop LORI. Since I am self-insured, it would be myself or, rath-
er, the diocese of Bridgeport that would be called upon to provide 
the contraceptive, and therefore we would be going against our own 
teachings. 

Ms. WATERS. No, what I am saying to you, Bishop, is this: That 
the women in the workplace say to you, and the government and 
everybody else says to you, that, okay, you are self-insured, you 
don’t have to do that, we are not going to ask you to violate any-
thing. But here are these women who work for you, and they are 
saying, there is another insurance company out there who will take 
care of us. You don’t have to pay for it, we understand that. We 
are not asking you for anything. We just want the right to exercise 
our freedom. 

Bishop LORI. If they wish to obtain those so-called preventive 
services in some other way apart from the church that does not in 
any way implicate the church, that is something I would not even 
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inquire about and probably not know about. For example, it was 
entirely possible that these so-called services are obtained through 
the health insurance plan of one’s spouse or might be obtained 
through private payment. That I probably would not even know. 
There would be no need to ask me about that. 

Ms. WATERS. That is good to know. So I feel comfortable that 
women in the workplace would not have their jobs jeopardized in 
any way if they received support for contraception from—contracep-
tives from a third party? 

Bishop LORI. If it in no way implicates the church, I would not 
even know about it, and so it is really a moot question. 

Mr. FRANKS. The gentlewoman’s time has expired. 
I now recognize Mr. Gowdy for 4 minutes. 
Mr. GOWDY. Thank you, Mr. Chairman. 
It strikes me that there are three overarching questions: Number 

one, can government force citizens to accept certain religious be-
liefs; number two, can government prevent citizens from holding 
certain religious beliefs; and thirdly, Mr. Chairman, can govern-
ment decide which religious beliefs are acceptable and which are 
not? And I find it instructive that in what is supposed to be a legal 
hearing on the free exercise of religion, the Democrats offer a 
healthcare professional as their witness. 

And then I thought some more about it, and I thought, Mr. 
Chairman, well, of course they did because Supreme Court law is 
not on their side. When a State decided to tell a church you have 
to pledge allegiance to the flag, the church objected, and the Su-
preme Court said, you are right, you don’t have to. And when a 
State decided to tell a religious organization, you must display a 
license tag that has a certain phrase on it, the church objected, and 
the Supreme Court said, you are right, you don’t have to. And 
when the State exercised what is a pretty compelling interest in 
having an educated citizenry and said, you must send your stu-
dents to school to a certain age, a religious organization objected, 
and the Supreme Court said, you are right, you don’t have to. And 
whether it is animal sacrifice, or whether it is working on Satur-
days, or whether, Heaven forbid, it is deciding who your ministers 
are, and the Supreme Court ruled 9 to 0. 

Mr. Chairman, can you find me another case in this fragmented 
state of jurisprudence that we are in, a 9-to-nothing case, that this 
Administration overstepped its bounds because it tried to tell a 
church who it can hire, fire, and retain as a minister? 

This is a legal issue, and the Administration will prevail if it can 
prove two things: number one, that there is a compelling State in-
terest in providing free contraceptive care to the contrary of peo-
ple’s religious beliefs. And you sit there and think, well, it is impor-
tant, just like fighting obesity and stopping smoking and all the 
other things that I couldn’t get Dr. Rosenstock to answer for me. 
It is important. Is it compelling? Well, how can it be compelling 
when you grandfather out so many entities and when you have so 
many exceptions? 

But just give them that, Mr. Chairman. Give them the compel-
ling interest part for sake of argument. Is it the least restrictive 
means? 
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Mr. Chairman, if our colleagues on the other side of the aisle 
want to create within the penumbra of the Fourth Amendment a 
constitutional right to free contraception, let them pass a bill, but 
do not make that man do it when it violates his religious beliefs. 

So I would ask this to the two legal experts, because I am not. 
But you don’t have to be one to look at Supreme Court law and see 
if you can protect a group’s right to practice animal sacrifice in 
Florida, but you can’t stand up for the Catholic Church’s beliefs on 
when life begins. 

So I would ask my two legal experts this: Does it meet the com-
pelling interest test, and is there a least restrictive means of ac-
complishing this goal even assuming arguendo that it does? 

Ms. Monahan? 
Ms. MONAHAN. Just to clarify, I am not a legal expert, so I defer 

to our legal expert over here. 
Mr. GOWDY. All right, Ms. Uddin. 
Mrs. UDDIN. To answer your question in a nutshell, I mean, it 

is completely unconstitutional, and it does not satisfy the compel-
ling government interests or the least intrusive means test. 

Mr. GOWDY. And tell us in the 45 seconds I have remaining why 
it doesn’t meet the compelling interest test. 

Mrs. UDDIN. Well, I mean, you have to understand what has con-
stituted compelling government interest in the past. It is some-
thing like national security or preventing crimes, and if you really 
think about the standard, it is something that is used in the con-
text of the equal protection clause when we determine when racial 
discrimination is allowed and when it is not. And when that stand-
ard is met, racial discrimination is, in fact, allowed. 

So if you think about it that way, you understand just how ex-
treme or how strict the standard is. And absolutely you can say 
that here in this situation, the stated government interest is an in-
crease in the access to contraception, and when applied to religious 
organizations, that is only a marginal increase in access to contra-
ception, which absolutely we can all agree does not rise to the level 
of a compelling government interest. 

Mr. GOWDY. Well, I am out of time, so I won’t have a chance to 
ask you if the President can make people stop smoking because 
that is in the overall health benefit of all of us, or whether they 
can make diabetics diet so all of our costs go down. I will have to 
save that for another hearing, and hopefully the Democrats will in-
vite a legal expert instead of a healthcare professional, Mr. Chair-
man, if we have another hearing. 

Mr. FRANKS. Well, Mr. Gowdy can be the Chairman’s lawyer any-
time. 

And I would now recognize Mr. Scott for purposes of—— 
Mr. SCOTT. Thank you, Mr. Chairman. 
I ask unanimous consent to enter into the record a memo from 

the National Women’s Law Center titled—the title is ‘‘Title VII Re-
quires Covered Employees to Provide Contraceptive Coverage,’’ and 
points out the EEOC ruling and several court decisions. 

Mr. FRANKS. Without objection. 
[The information referred to follows:] 
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Mr. ISSA. Mr. Chairman, I would ask unanimous consent. 
Mr. FRANKS. Does the gentleman have an objection? 
Mr. ISSA. No. Actually I want to—— 
Mr. FRANKS. Do you reserve an objection? 
Mr. ISSA. No. I actually also want to ask unanimous consent that 

the earlier document first authored in 1968 by Pope Paul VI be en-
tered in the record without objection. 
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Mr. FRANKS. Without objection. 
[The information referred to follows:] 
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Ms. JACKSON LEE. Mr. Chairman. 
Mr. FRANKS. Without objection until everybody gets their stuff in 

the record without objection. 
Ms. JACKSON LEE. Thank you for your courtesies. 
I think the gentlelady from Florida asked for some information, 

and I would like to direct this to the Chairman. We are Judiciary, 
but I would like to inquire of HHS, because I think the bishop ar-
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1 The material referred to was not submitted. 

ticulated it excellently, of their plan of implementation where the 
religious entity will have no responsibility for paying for the insur-
ance; that is, I would like to have that in writing, writing from 
HHS. 

Mr. FRANKS. The Chair will take it under advisement. 
Ms. JACKSON LEE. They will accept that, and then I would just 

ask one other question on the record. I would like to know whether 
or not the legal—I am trying to—Ms. Uddin’s legal firm addresses 
any questions dealing with Seventh Day Sabbath and represents 
any clients dealing with—— 

Mr. FRANKS. The gentlelady can submit those questions in writ-
ing.1 

Mr. FRANKS. I would now recognize Mrs. Adams for 4 minutes. 
Ms. ADAMS. Thank you, Mr. Chairman. 
Bishop Lori, I was listening, and you said that during the discus-

sions on the healthcare law, you were promised that, you know, the 
religious liberties were going to be kept intact. Then after the rule 
was released, again the promise. But then on February 10th, when 
the rule was finalized, it said the interim rule was finalized with-
out change. Isn’t that correct? 

Bishop LORI. Yes. It says so four times. 
Ms. ADAMS. Yes. So would that, then, lead you and the rest of 

the panel to be concerned about the proposed promises to address 
it at a later date and time? 

Bishop LORI. Sure. What worries me, for example, would be a 
statement by Secretary Sebelius to the effect, for example, that re-
ligious insurers really do not shape their plans according to their 
religious convictions. Things like that sort of bode badly for what 
might be ahead. We don’t know, though, for sure. 

Ms. ADAMS. And I listened with great intent on the if you self- 
insure, but the insurance company has to pay for it. If you are self- 
insured, that would be you; would it not? 

Bishop LORI. That is correct. 
Ms. ADAMS. So if you are self-insured, and the insurance com-

pany has to pay for something that you believe goes against your 
tenets, would that violate your religious liberty? 

Bishop LORI. It would. We have, of course, a third-party adminis-
trator, in our case Aetna, but it is the diocese that collects the 
funds, and it is the diocese that ultimately pays out the funds. 

Ms. ADAMS. Well, as a woman I understand the difference be-
tween religious liberties and the ability to get contraceptives and 
the insurance for contraceptives, and I for one take offense when 
my government violates what I believe are my First Amendment 
rights. 

So with that in mind, Ms. Uddin, you know that the government 
admits contraception services are widely available, and that the 
Federal Government already spends hundreds of millions of dollars 
each year funding free or nearly free family-planning services 
under its Title X program. So is this the case, then, of the govern-
ment putting a grievous burden on religious entities in order to 
avoid placing a relatively minor burden on the individuals that 
they employ? 
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Mrs. UDDIN. Absolutely. I mean, the burden here is not just sub-
stantial, it is quite severe. In many cases a lot of these organiza-
tions are going to have to pay literally hundreds of thousands of 
dollars in penalties for failure to comply with the mandate. 

Ms. ADAMS. And, Ms. Monahan, I was amazed earlier, too, about 
the conversation, because you are here to testify on what actually 
is what I believe and I think you believe an assault on our religious 
freedoms and religious liberties, Amendment I. And do you believe 
that this proposed rule, finalized rule, with the possible promises, 
as we have heard—because it was promised during the debate, it 
was promised after the debate, it was promised after the rule was 
made public, but yet the rule has been finalized, and guess what? 
The promise hasn’t come through, but don’t worry, we are going to 
get to it after the election now. So do you believe that this rule 
does infringe on your religious liberty? 

Ms. MONAHAN. Without a doubt. Yes. This rule infringes upon 
my religious liberty. I pay approximately close to $1,000 annually 
into my insurance premium, and it would absolutely violate my re-
ligious liberties if that money went to pay for drugs that can have 
modes of action that can cause abortion, both pre- and post-implan-
tation in the case of Ella. 

Ms. ADAMS. Mr. Chairman, as a woman, I believe that this rule 
as proposed violates my religious liberty. 

Mr. ISSA. I would ask unanimous consent the gentlelady have an 
additional minute. 

Mr. FRANKS. Without objection. 
Mr. ISSA. Would the gentlelady yield? 
Ms. ADAMS. I will yield. 
Mr. ISSA. Thank you. 
I just have one closing quick question for our constitutional ex-

pert. You have been very generous with opinions, and I appreciate 
that. In the case of a long-forgotten bill, BCRA, the bipartisan cam-
paign reform bill, there was an expedited capability to go to the Su-
preme Court, and essentially BCRA was stayed until that hap-
pened. There was no such expedited capability under ObamaCare. 

If you were able to have this issue expedited to the Supreme 
Court in the same way as the bipartisan campaign finance reform 
was, and based on the current rule as it is, is there any doubt in 
your mind that it would be held unconstitutional and that this 
hearing would therefore not have been necessary? 

Mrs. UDDIN. There is no doubt at all in my mind. 
Mr. ISSA. So you would welcome a piece of legislation that would 

attempt to, in fact, make this issue ripe for the Supreme Court at 
the earliest possible date so that ultimately, even if we don’t have 
individually the ability to change the law, but, rather, let the Court 
decide? 

Mrs. UDDIN. I welcome anything that will get rid of the religious 
liberty problems inherent in this mandate. 

Mr. ISSA. And, Bishop Lori, the same thing. You would welcome 
having the Court, based on its history, make the decision of what 
ultimately you may be forced to pay fines waiting for that decision? 

Bishop LORI. I would. 
Mr. ISSA. I thank the gentlelady, and I thank the Chairman. 
Ms. JACKSON LEE. Mr. Chairman. 
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Mr. FRANKS. Does the gentleman—— 
Ms. JACKSON LEE. No, it is the deep voice over here. 
Mr. ISSA. I would continue yielding to the gentlelady from Texas. 
Mr. FRANKS. Without objection. 
Ms. JACKSON LEE. I greatly appreciate it. 
Very quickly, I disagree, Ms. Uddin, that they would be paying 

hundreds of thousands of dollars. What I wanted to explain on the 
record is that the implementation of the compromise really speaks 
to what Bishop Lori has asked for, and I believe that we should 
look to that implementation as a response to the firewall between 
church and state, which I believe is very important. 

So I thank the gentleman for yielding. I don’t think that was 
clarified. There is no one paying $100,000 yet; the rule is not in 
place. No one is being obligated to pay that at this point in time. 
We are pursuing a rule that is not in place. 

Mr. SENSENBRENNER. Will the gentlewoman yield, the gentle-
woman from Florida yield? 

Ms. ADAMS. I will, but just one quick question. If the insurance 
company has to pay, who pays into the insurance companies, Ms. 
Uddin? 

Mrs. UDDIN. The employer in question. 
Ms. ADAMS. But employees with their premiums and everything 

else. So somebody is paying for it, it is just not this unknownentity 
called ‘‘the insurance company,’’ correct? 

Mrs. UDDIN. Absolutely. But I think a more central point here 
is that we are just dealing right now with a promise, and it is 
not—it doesn’t have any legal force. And as a law firm, the Becket 
Fund cannot really consider that in its arguments because—— 

Ms. JACKSON LEE. But you are suing for something that is not 
in place. You are suing nothing. It is not in place. It is not being 
implemented. 

Mr. FRANKS. It is the gentlelady from Florida’s time. 
Mrs. UDDIN. We are suing the—it is just without—— 
Ms. JACKSON LEE. It doesn’t exist. 
Mr. SENSENBRENNER. Will the gentlewoman from Florida yield to 

me? You know, I am a bit confused. When the gentlewoman from 
Texas said that she was going to introduce the compromise that 
had been reached, I had a problem with that. Then the gentle-
woman from Texas just a few minutes ago asked the Chair to take 
under consideration sending a letter to Secretary Sebelius asking 
for the text of the compromise. Now, either—— 

Ms. JACKSON LEE. If the gentleman would yield? 
Mr. SENSENBRENNER. Either there—— 
Ms. JACKSON LEE. You incorrectly heard me. 
Mr. SENSENBRENNER. That is hard to incorrectly hear you, 

ma’am. 
Ms. JACKSON LEE. Yes, you did. 
Mr. SENSENBRENNER. You know, there is a certain degree of in-

consistency. The fact is that the compromise is under consideration. 
I imagine it will be under consideration until after the election, and 
then it will probably be litigated to an even greater extent than it 
is being litigated now. 

You know, meantime Ms. Uddin’s testimony very clearly stated 
in the written testimony how big fines these religious-based institu-
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2 The statement referred to was not submitted. 

tions would be facing. And I think when we are talking about the 
legalities of this, we had better be darned sure that people are not 
fined for protecting their well-held religious beliefs, and I am afraid 
we might be getting down to that. 

Mr. FRANKS. The gentleman’s time has expired. All time has ex-
pired. 

Ms. JACKSON LEE. Would the gentleman yield for an expla-
nation? 

Mr. FRANKS. All time has expired. 
Mrs. UDDIN. If I can just clarify, I think the confusion that Con-

gresswoman Jackson Lee has, and that is that the interim final 
rule that does not include a compromise is the final rule. I think 
that is the central issue of confusion here. And regardless of the 
compromise, even if it was implemented, it still does not satisfy all 
the constitutional issues here. 

Ms. JACKSON LEE. Mr. Chairman, I would like unanimous con-
sent to put a statement in the record. It is in writing. 

Mr. FRANKS. Without objection. 
Ms. JACKSON LEE. Which answers the gentlelady’s issues. There 

is no injury. I don’t know what the purpose of her lawsuit is, but 
I will put into the record an explanation of the existence of the rule 
as a safe harbor and that it will not be in place until August 2013. 
So I ask unanimous consent to put the statement in the record.2 

Mr. FRANKS. Without objection. 
Mr. SENSENBRENNER. And I would ask unanimous consent that 

Ms. Uddin, on behalf of the Becket Foundation, be able to put a 
comment in the record in rebuttal to Representative Jackson Lee’s 
statement. 

[See footnote 1.] 
Mr. FRANKS. Without objection. 
All right. I would like to thank our witnesses for their testi-

monies today. I would like to thank the Members for their partici-
pation. Without objection, all Members will have 5 legislative days 
to submit additional written materials and questions for the wit-
nesses or additional materials for the record. 

This hearing is adjourned. 
[Whereupon, at 7:15 p.m., the Committee was adjourned.] 
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Post-Hearing Questions and Responses of Asma T. Uddin, Attorney, 
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Material submitted by and Prepared Statement of the Honorable Jerrold 
Nadler, a Representative in Congress from the State of New York, and 
Member, Committee on the Judiciary 

Thank you, Mr. Chairman. 
The title of this hearing suggests that we need only consider the religious liberty 

of those who object to coverage for contraception. It does not even hint at the signifi-
cant interests of the government or of the millions of women and families who seek 
access to safe and affordable contraceptive services. 

Neither Congress nor the Executive Branch is free to ignore these interests, and— 
far from waging a war on the Constitution or on religion—President Obama and his 
Administration have sought a sensible balance that ensures that all women have 
access to free contraceptive services and honors the religious beliefs of those who 
object to providing or paying for these services. 

A ‘‘sensible balance’’ is exactly what is required by our laws and Constitution. As 
one of the architects of the Religious Freedom Restoration Act of 1993—or RFRA— 
I worked hard to overturn the Supreme Court’s decision in Employment Division v. 
Smith. As we explained in our findings to RFRA, the core principle we codified by 
restoring the ‘‘compelling interest’’ test for laws that substantially burden religion 
was the need for ‘‘sensible balances between religious liberty and competing prior 
governmental interests.’’ RFRA was supported by a broad coalition ranging from the 
ACLU to the National Association of Evangelicals, and both Chambers of Congress 
passed it with overwhelming bipartisan majorities. 

The Constitution also demands a sensible balance. Where—as is the case here— 
the government chooses to accommodate religious beliefs, even if doing so is not con-
stitutionally required, the government must also take into account the interests of 
those who do not benefit from the accommodation. 

In striking down Connecticut’s law allowing Sabbath observers to take their Sab-
bath day off work in Estate of Thornton v. Caldor, for example, the Supreme Court 
found that, because ‘‘the statute takes no account of the convenience or interests of 
the employer or those of other employees who do not observe a Sabbath,’’ it con-
stituted an ‘‘unyielding weighting’’ in favor of religion that violates the First Amend-
ment. In the 2005 case of Cutter v. Wilkinson, the Court made clear that ‘‘an accom-
modation [for religion] must be measured so that it does not override other signifi-
cant interests.’’ 

In addressing the exact question at issue here, the California Supreme Court 
upheld application of a contraceptive coverage requirement, finding that exempting 
religiously-affiliated charities would ‘‘increas[e] the number of women affected by 
discrimination in the provision of health care benefits,’’ whose interests could not 
be overlooked. As the California Supreme Court explained: 

‘‘Strongly enhancing the state’s interest is the circumstance that any exemption 
from the [state contraceptive coverage requirement] sacrifices the affected women’s 
interest in receiving equitable treatment with regard to health benefits.’’ 

The Administration’s policy is an attempt to balance competing rights and, in 
seeking a sensible balance at the federal level, the Administration understandably 
looked to California’s experience and modeled its initial August 2011 exemption for 
‘‘religious employers’’ on laws like California’s and New York’s, both of which have 
been upheld as constitutional by their State’s highest courts. 

This original exemption for ‘‘religious employers’’ was criticized as too narrow be-
cause it would not include religiously-affiliated hospitals, universities, and charities 
that serve and employ persons from a variety of faiths, many of whom may not 
share their religious beliefs. Responding to these concerns, President Obama and 
Secretary of HHS Kathleen Sebelius crafted an additional accommodation that es-
tablishes a safe harbor for a year (until August 1, 2013). During this time, a final 
rule will be promulgated that still ensures that all women have access to contracep-
tive services. But objecting religious organizations will not have to provide or pay 
for these benefits. Instead, insurance companies will contact employees and offer 
these benefits to them directly and free of charge. The Administration has said that 
this is workable because covering contraception saves money, and that insurance 
companies will not be permitted to increase premiums of objecting employers to 
cover the cost of contraceptive services. 

Many who objected to the original rule as too narrow support this approach. For 
example, the Catholic Health Association said it was ‘‘very pleased with the White 
House announcement’’ and it ‘‘looked forward to reviewing the specifics.’’ The Asso-
ciation of Jesuit Colleges & Universities ‘‘commended the Obama administration for 
its willingness to work with us on moving toward a solution’’ and ‘‘looked forward 
to working out the details of these new regulations with the White House.’’ 
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Others are not satisfied. The United States Conference of Catholic Bishops, for 
example, initially called the plan a ‘‘step in the right direction’’ but later condemned 
it, taking the position that ‘‘the only complete solution to this religious liberty prob-
lem is for HHS to rescind the mandate of these objectionable services.’’ Some Mem-
bers of Congress have also called for rescission of the requirement or, in the alter-
native, for legislation that would exempt any employer or insurer from providing 
any services to which they object on religious or moral grounds. These proposals— 
like H.R. 1179, the the ‘‘Respect for the Rights of Conscience Act of 2011,’’ cause 
grave constitutional concerns by granting an unyielding weight to the interests of 
religious objectors at the expense of all others. 

Where, in these demands for complete removal of or exemption from the require-
ment for preventive contraceptive services, is there any acknowledgment or protec-
tion of the religious, health, and economic rights of women or the significant public 
health interest that the government shares in improving the well-being and health 
of women and their families? 

99% of all women who are sexually active in their lifetimes use contraceptives and 
nearly 38.5 million women are currently using some method of contraception. The 
interests of these women and their families cannot be ignored and should not be 
cast aside. 

We are likely to hear that requiring access to cost-free contraceptive services— 
and making those services part of routine, preventive care—is not necessary. 
Women can easily get contraception at a local clinic or over the internet, this care 
is inexpensive, and removing the requirement of coverage will not really harm 
women or their families. 

Most of the people making these claims are not public health experts. They are 
not doctors. They are not Sandra Fluke’s friend at Georgetown Law, who could not 
afford the out-of-pocket costs required to continue prescription birth control that 
stopped cysts from growing on her ovaries. Without this medication, a tennis-ball 
size cyst grew and required a trip to the emergency room and complete removal of 
an ovary. Ms. Fluke’s testimony, provided at a hearing held last week by Minority 
Leader Nancy Pelosi, provides several compelling examples of the cost barriers to 
obtaining contraceptive services and the real harm caused by inadequate access to 
that care. I ask that her testimony be included in the record for this hearing as well. 

Today, we have a doctor and public health expert with us. Dr. Linda Rosentock 
is the Dean of the School of Public Health at UCLA. She also chaired the Committee 
on Preventive Services for Women, convened at HHS’ request by the Institute of 
Medicine—a nonpartisan organization responsible for advising the federal govern-
ment on issues of medical care, research and education—to study and make rec-
ommendations regarding the preventive services that should be provided to women 
at no cost, as was required of HHS by Congress in the Affordable Care Act. 

HHS accepted all of the IOM’s eight recommendations, one of which was to in-
clude FDA-approved contraceptive services as part of routine, preventive care for 
women because of the tremendous benefits that family planning provides for women 
and their families. I look forward to hearing from Dr. Rosenstock about this deci-
sion. 

I also urge all of my colleagues to set partisan politics aside for a moment and 
consider carefully the accommodations that the Administration has proposed. 

I believe that the President and Secretary Sebelius can and will achieve a work-
able balance. They already have gone beyond what I believe is required as a purely 
legal matter to accommodate religious belief, though I support their laudable work 
to ensure that any burden on religion will be minimal, which the proposed rule en-
sures by removing objecting employers from the equation. 

I fear that those who continue to object—and do so despite the fact that their 
right to decline to participate in the provision of preventive contraceptive services 
has been respected—truly seek to block women’s access to contraceptive services al-
together. But the Constitution does not grant them that right and, in fact, guards 
against that risk. As Judge Learned Hand once explained, the First Amendment 
‘‘gives no one the right to insist that in pursuit of their own interests other must 
conform their conduct to his own religious necessities.’’ Sacrificing the rights and 
needs of women, and of the public health, by removing the requirement for these 
critical services or broadly exempting anyone who might object, is neither wise nor 
is it constitutional. 

With that, I yield back the balance of my time. 
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Material submitted by the Honorable Mike Quigley, a Representative in 
Congress from the State of Illinois, and Member, Committee on the Judi-
ciary 
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Prepared Statement of the Honorable Linda T. Sánchez, a Representative 
in Congress from the State of California, and Member, Committee on the 
Judiciary 

VerDate Aug 31 2005 11:04 Jun 12, 2012 Jkt 000000 PO 00000 Frm 00239 Fmt 6601 Sfmt 6621 H:\WORK\FULL\022812\73101.000 HJUD1 PsN: DOUGA 73
10

1K
-1

.e
ps



236 

Æ 

VerDate Aug 31 2005 11:04 Jun 12, 2012 Jkt 000000 PO 00000 Frm 00240 Fmt 6601 Sfmt 6011 H:\WORK\FULL\022812\73101.000 HJUD1 PsN: DOUGA 73
10

1K
-2

.e
ps


		Superintendent of Documents
	2023-02-09T04:21:43-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




