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BARRIERS TO LOWER HEALTH CARE COSTS
FOR WORKERS AND EMPLOYERS

Thursday, May 31, 2012
U.S. House of Representatives
Subcommittee on Health, Employment, Labor and Pensions
Committee on Education and the Workforce
Washington, DC

The subcommittee met, pursuant to call, at 10:02 a.m., in room
2175, Rayburn House Office Building, Hon. David P. Roe [chairman
of the subcommittee] presiding.

Present: Representatives Roe, Wilson, Thompson, Walberg,
Desdarlais, Rokita, Bucshon, Noem, Heck, Ross, Andrews, Kildee,
Hinojosa, Holt, Scott, and Altmire.

Also present: Representative Miller.

Staff present: Andrew Banducci, Professional Staff Member;
Katherine Bathgate, Deputy Press Secretary; Adam Bennot, Press
Assistant; Casey Buboltz, Coalitions and Member Services Coordi-
nator; Molly Conway, Professional Staff Member; Ed Gilroy, Direc-
tor of Workforce Policy; Benjamin Hoog, Legislative Assistant; Bar-
rett Karr, Staff Director; Ryan Kearney, Legislative Assistant;
Krisann Pearce, General Counsel; Molly McLaughlin Salmi, Deputy
Director of Workforce Policy; Todd Spangler, Senior Health Policy
Advisor; Linda Stevens, Chief Clerk/Assistant to the General Coun-
sel; Alissa Strawcutter, Deputy Clerk; Aaron Albright, Minority
Communications Director for Labor; Tylease Alli, Minority Clerk;
Jody Calemine, Minority Staff Director; John D’Elia, Minority Staff
Assistant; Richard Miller, Minority Senior Labor Policy Advisor;
Megan O'Reilly, Minority General Counsel; and Michele
Varnhagen, Minority Chief Policy Advisor/Labor Policy Director.

Chairman ROE. Call the meeting to order, and today before we
get started we have a guest here today that I would like to intro-
duce from my home state. It is William Bell.

N Ar;d William, if you would stand up just so people can see you
ere?

William is—today he drew the short straw. He gets to shadow
me all day today for the Foster Youth Shadow Day program, and
he—William entered foster care at age 15 and he represents now
3,000 young people in Nashville, Tennessee here in Washington.
Their foster care youth have come from all over the country.

William is doing great. He is in one of our technology centers
studying to be an electrician and will finish in 6 months.

And, William, welcome today to our hearing. [Applause.]
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A quorum being present, the Subcommittee on Health, Employ-
ment, Labor, and Pensions will come to order. Good morning, ev-
eryone.

I would like to thank our witnesses for being here and offering
their thoughts during today’s subcommittee hearing on health care
costs.

With 160 million Americans acquiring health insurance through
an employer-sponsored plan, job creators clearly play a critical role
in the nation’s health care system. As a result, employers know all
too well the difficult challenges of expanding access to affordable
health care.

To help control the cost of offering insurance employers have tra-
ditionally maintained a great deal of flexibility over the design of
their health benefits plan they provide. This has led to some tough
decisions, especially during times when a business is struggling to
make ends meet. However, preserving an employer’s ability to
navigate a complex health care market even during an uncertain
economic environment has served us well for decades.

Many employers have found consumer-directed health care as
one way to better manage costs on behalf of workers. One particu-
larly popular choice is to pair a high deductible health plan with
a health savings account. This allows individuals to guard against
the cost of catastrophic medical treatment while also setting aside
a portion of their pretax income to pay for future medical expenses.

Demand for consumer-directed health plans is on the rise. For
example, America’s Health Insurance Plans report an estimated
13.5 million individuals had a health savings account last January,
compared to just 3.2 million in 2006.

The popularity of health reimbursement accounts and flexible
spending accounts among workers is also growing, and employers
have shown their support, as well. According to the Kaiser Family
Foundation, nearly 70 percent of employees with a workplace-spon-
sored health savings account received employer contributions.

Consumer-directed health plans offer common-sense options to
help millions of individuals secure a benefit plan that meets their
health care needs at an affordable price. Unfortunately, recent pol-
icy changes threaten the success of these important plans.

President Obama’s 2010 health care law placed an arbitrary cap
on contributions to flexible spending accounts, severely limiting the
annual amount workers are allowed to save. The law also prohib-
ited the use of flexible spending accounts and health savings ac-
counts when purchasing over-the-counter medications, forcing indi-
viduals to spend more time and money visiting their doctor to ob-
tain prescriptions.

Additionally, a bulletin released by the administration suggests
government bureaucrats are crafting an wunusual accounting
scheme that will severely undervalue the contribution workers and
employers make to a health savings account, which may actually
discourage employers from offering this benefit in the future.

I am pleased that the Ways and Means Committee is considering
legislation today that will help roll back a number of these harmful
policies, reflecting a commitment by this Congress to dismantle the
job-destroying health care law. However, even though more than
12,000 pages of rules and regulations have been written there are
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still many unanswered questions surrounding the law that make it
virtually impossible for any employer, large or small, to plan for
the future.

We still don’t know how the administration will ultimately define
the “essential health benefit.” Up to now the administration has
operated in the regulatory shadows and outside the formal rule-
making process, delivering uncertainty instead of the facts on its
regulatory proposal. We still don’t know why the administration
chose not to fulfill the intent of the law’s grandfather provision,
choosing instead to raise regulatory roadblocks that will signifi-
cantly alter the health care of millions of Americans.

And we don’t know what small businesses will do now that a
highly touted tax credit has proven to be a failure. A Government
Accountability Office study reveals the small business tax credit
has helped few employers, thanks in part to the costly administra-
tive burden. As the Associated Press reports, the tax credit “has
turned out to be a disappointment.”

Forcing the nation into a costly government-run health care
scheme is perhaps the greatest obstacle to more affordable health
care. The American people deserve every opportunity to pursue
new initiatives that will lower health care costs.

We should empower individuals and employers to create a health
care plan that best fits the needs of their families and workplaces.
Unfortunately, the 2010 health care law stands in their way.

As members of Congress we have a responsibility to examine fed-
eral policies and hear directly from those who live with the con-
sequences. I am pleased that we have a number of employers who
will share their thoughts on health care costs, as well as various
experts to help inform the subcommittee of the technical aspects of
the policies we will address today. I look forward to our discussion.

I will now recognize my distinguished colleague, Rob Andrews,
the senior Democratic member of the subcommittee, for his opening
remarks.

[The statement of Chairman Roe follows:]

Prepared Statement of Hon. David P. Roe, M.D., Chairman,
Subcommittee on Health, Employment, Labor and Pensions

Good morning, everyone. I would like to thank our witnesses for being with us
and offering their thoughts during today’s subcommittee hearing on health care
costs.

With 160 million Americans acquiring health insurance through an employer-
sponsored plan, job creators clearly play a critical role in the nation’s health care
system. As a result, employers know all too well the difficult challenge of expanding
access to affordable health care.

To help control the cost of offering insurance, employers have traditionally main-
tained a great deal of flexibility over the design of the health care benefits they pro-
vide. This has led to some tough decisions, especially during times when a business
is struggling to make ends meet. However, preserving an employer’s ability to navi-
gate a complex health care market, even during an uncertain economic environ-
ment, has served us well for decades.

Many employers have found consumer-directed health care as one way to better
manage costs on behalf of workers. One particularly popular choice is to pair a high
deductible health plan with a health savings account. This allows individuals to
guard against the cost of catastrophic medical treatment while also setting aside a
portion of their pretax income to pay for future medical expenses.

Demand for consumer-directed health plans is on the rise. For example, America’s
Health Insurance Plans reports an estimated 13.5 million individuals had a health
savings account last January, compared to just 3.2 million in 2006. The popularity
of health reimbursement accounts and flexible spending accounts among workers is
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also growing, and employers have shown their support as well. According to the Kai-
ser Family Foundation, nearly 70 percent of employees with a workplace-sponsored
health savings account received employer contributions.

Consumer-directed health plans offer commonsense options to help millions of in-
dividuals secure a benefit plan that meets their health care needs at an affordable
price. Unfortunately, recent policy changes threaten the success of these important
plans.

President Obama’s 2010 health care law placed an arbitrary cap on contributions
to flexible spending accounts, severely limiting the annual amount workers are al-
lowed to save. The law also prohibited the use of flexible spending accounts and
health savings accounts when purchasing over-the-counter medications, forcing indi-
viduals to spend more time and money visiting their doctor to obtain prescriptions.

Additionally, a bulletin released by the administration suggests government bu-
reaucrats are crafting an unusual accounting scheme that will severely undervalue
the contribution workers and employers make to a health savings account, which
may actually discourage employers from offering this benefit in the future.

I am pleased the Ways and Means Committee is considering legislation today that
will help roll back a number of these harmful policies, reflecting a commitment by
this Congress to dismantle the job-destroying health care law. However, even
though more than 12,000 pages of rules and regulations have been written, there
are still many unanswered questions surrounding the law that make it virtually im-
possible for any employer—large or small—to plan for the future.

We still don’t know how the administration will ultimately define an “essential
health benefit.” Up to now, the administration has operated in the regulatory shad-
ows and outside the formal rulemaking process, delivering uncertainty instead of
the facts on its regulatory proposal.

We still don’t know why the administration chose not to fulfill the intent of the
law’s grandfather provision, choosing instead to raise regulatory roadblocks that will
significantly alter the health care of millions of Americans.

And we don’t know what small businesses will do now that a highly touted tax
credit has proven to be a failure. A Government Accountability Office study reveals
the small business tax credit has helped few employers, thanks in part to its costly
administrative burden. As the Associated Press reports, the tax credit “has turned
out to be a disappointment.”

Forcing the nation into a costly, government-run health care scheme is perhaps
the greatest obstacle to more affordable care. The American people deserve every
opportunity to pursue new initiatives that will lower health care costs. We should
empower individuals and employers to create a health care plan that best fits the
needs of their families and workplaces. Unfortunately, the 2010 health care law
stands in their way.

As members of Congress, we have a responsibility to examine federal policies and
hear directly from those who live with the consequences. I am pleased we have a
number of employers who will share their thoughts on health care costs, as well as
various experts to help inform the subcommittee of the technical aspects of the poli-
cies we will address today.

I look forward to our discussion. I will now recognize my distinguished colleague
Rob Andrews, the senior Democratic member of the subcommittee, for his opening
remarks.

Mr. ANDREWS. Thank you, Mr. Chairman. The term “senior” is
so grave.

Okay. Thanks for your friendship and thanks for this oppor-
tunity.

William, welcome to Washington. You are shadowing a person
with a lot of integrity and ability and we are very hopeful that you
will be able to achieve great things in your life. Welcome. We are
happy to have you with us.

I would like to also thank the witnesses for being here and begin
with a couple of points in which I would part company with the
chairman’s statement, and then talk about some things we have in
common that I hope we can work on today to find some solutions
to our country’s problems.
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I do agree that the—we are disappointed with the number of
businesses that have taken advantage of the tax credit thus far to
buy health insurance for their employees. I think the record will
show the reason for that is the credit isn’t quite generous enough
and it doesn’t extend to enough employers. And frankly, if we could
find a way to make it reach more small businesses in a more dra-
matic way, it might increase the uptake, and that is something we
should work on together.

With respect to the proposition that we don’t want to force people
into a government-run health plan, I agree completely. And that is
why the 2010 law does not do that at all. What it does is create
more choices and more attractive options for employers and indi-
viduals to find the health care that best suits their families.

There is no government health plan created by the 2010 law.
What there is are marketplaces set up around the country called
exchanges that, if you think about it, they are almost like a Costco
or a Sam’s Club, where you can go into a marketplace and increase
and leverage your purchasing power to get more for your business
or your family.

And finally, we heard that it is a job-destroying health care law.
This is part of the narrative of the season. It is the campaign sea-
son.

The fact is, of course, that private sector employers have added
more than 4 million new private sector jobs since the law went into
effect in March of 2010. Now, let’s talk about what we agree on.

We want to do something so that we can control rising health
care costs for employers and families while improving the quality
of health care for employers and families and not rationing it or
limiting it in any way. And I think there are three strategies that
would help us achieve that objective.

One is to encourage more people to take personal responsibility
for their own health care—diet, exercise, wellness checkups—a
sense where we all are the CEO of our own health care plan, in
that respect. To the extent that we can educate and encourage peo-
ple to do that, I think there is essential unanimity on that point.

Second, we need to change the way hospitals and doctors and
medical organizations deliver health care. Right now, if you run an
MRI center and I run an MRI center—I am very glad I don’t run
one; I wouldn’t be very good at it—if I do more procedures than you
do I make more money than you do, particularly for Medicare. The
more procedures you do the more money you make.

We really ought to have a payment system that measures the
quality of how well we work. If your MRI system or business has
an outstanding track record of identifying problems early on and
helping someone heal and recover from them, you should be re-
warded for your success rate and encouraged to do that; and if I
am not so good at it, there ought to be some economic consequences
for me. So changing the way hospitals and health care providers
provide health care is another important thing that we have to do.

And then finally, I think that we can help achieve this goal of
more affordable health insurance for employers, and families, and
individuals by having more competition in the health insurance
marketplace. Virtually every American lives in a health insurance
marketplace where only one or two or sometimes three health in-
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surance underwriters have 90 or 95 percent of the market. This is
not true of our cell phones; this is not true of the groceries we buy;
this is not true of the coffee that we buy; it is not true of the res-
taurants we eat at; it is not true of the hotels that we stay at; it
is not true of the banks that we put our money in.

Competition works in the American economy and there is not
enough competition among health insurance underwriters.

I believe the new law facilitates the progress toward each of
those three points. It can encourage wellness; it can encourage re-
form of our delivery system; and it can encourage fruitful competi-
tion among health insurance plans to provide the best deal for em-
ployers and for families.

These are the issues on which we should focus, and I know we
have four witnesses this morning who can help us in a very signifi-
cant way.

I thank you for traveling to be here and I look forward to your
testimony.

Chairman ROE. Thank you.

It is now my pleasure to introduce—excuse me. Pursuant to rule
7(c) all members will be permitted to submit written statements to
be included in the permanent hearing record, and without objection
the hearing record will remain open for 14 days to allow such state-
ments and other extraneous material referenced during the hearing
to be submitted for the official hearing record.

It is now my pleasure to introduce our distinguished panel.

First is Mr. Ed Fensholt. He is the senior vice president and di-
rector of compliance services at Lockton Companies LLC, Lockton’s
Benefit Group, in Kansas City, Missouri, and you have—your group
has testified here before. We welcome you back.

Roy Ramthun is the president of HSA Consulting Services, in
Washington, District of Columbia.

Welcome.

Jody Hall is the founder and owner of Cupcake Royale, in Se-
attle, Washington. I have had the privilege of summiting Mt.
Rainier four times, so I have been out in your great state many
times. That doesn’t say much about my intelligence, but anyway I
enjoy it.

Bill Streitberger is the vice president of human resources at Red
Robin International, in Greenwood Village, Colorado.

Welcome.

Before I recognize you to provide your testimony let me briefly
explain our lighting system. You have 5 minutes to present your
testimony. When you begin the light in front of the—you will turn
green; when 1 minute is left the light will turn yellow; and when
your time is expired the light will turn red at which point I will
ask you to wrap up your remarks as best you are able to.

After everyone has testified members will each have 5 minutes
to ask questions of the panel.

I will now begin with Mr. Fensholt?

STATEMENT OF ED FENSHOLT, SENIOR VICE PRESIDENT,
LOCKTON COMPANIES, LLC

Mr. FENSHOLT. Chairman Roe, Ranking Member Andrews, and
members of the committee, my name is Edward Fensholt and I am
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a senior vice president of Lockton Companies, LLC, the world’s
largest privately-held insurance brokerage and consulting firm. We
provide employee benefits expertise to 2,500 mostly middle market
employers.

We and our clients appreciate the stated goal of the Affordable
Care Act and very much appreciate the efforts made to date by fed-
eral agencies to take employer concerns into account in crafting
regulations and other guidance. Yet there is no question that the
act has, to this date, bent the health insurance cost curve north,
not south, and the forecast in that regard is growing darker.

The act requires health care plans to cover individuals they did
not cover in the past, eliminate lifetime and annual dollar maxi-
mums, and provide a great many preventive care services, includ-
ing, beginning several months from now, contraception drugs and
devices at no out-of-pocket cost to the enrollee. These mandates
have increased our clients’ health plan costs 2 to 3 percent on aver-
age to this point. For some sectors the increase is more.

In 2014 or shortly thereafter plans must reduce waiting periods
to 90 days and automatically enroll eligible full-time employees in
coverage. Reductions in waiting periods will add up to 25 percent
to the cost of plans that now have a 6-or 12-month waiting period,
which is not uncommon in the construction and trucking indus-
tries.

Our actuaries expect the automatic enrollment requirement to
add 4.4 percent to health insurance costs—more than that in the
retail, restaurant, and hospitality sectors.

The act levies billions of dollars in excise taxes against health in-
surance, pharmaceutical and medical device manufacturing indus-
tries, and on third party payers of self-insured medical claims. The
taxes on health insurers and TPAs alone amount to $20 billion in
2014. Insurers we have talked to and our own actuaries estimate
that the price of group health insurance in 2014 will rise $10 to
$15 per employee per month as a result of these excise taxes.

Of great frustration to our clients are the act’s many additional
administrative burdens. Under federal law and regulations today a
simple group health care plan is required to supply up to more
than 50 separate notices, disclosures, and reports to enrollees or
the federal government, many of these more than once. The Afford-
able Care Act added more than a dozen of these.

Here are some of them: Plans are or will be required to notify
enrollees regarding the plan’s retention of grandfathered status,
the plan’s temporary waiver from the annual dollar limit prohibi-
tions, and the availability of health insurance exchanges, just to
name a few. Employers must report the value of medical plan cov-
erage on Forms W-2, not to reflect a taxable event but simply be-
cause Congress wanted to collect the information.

Plans must supply a four-page, double-sided summary of plan
coverage in a very hardwired format and at specific times not only
to enrollees but to individuals who are merely eligible for coverage.
And plans face fines of up to $1,000 per violation of this require-
ment.

The “play or pay” mandate imposed on all but the smallest em-
ployers in 2014 and beyond requires significant and frequent re-
porting by employers regarding the employer’s specific medical cov-
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erage offerings, a roster of eligible and enrolled employees, and the
full-time or part-time status of those employees, the cost of the em-
ployer’s coverage offerings, and the employer’s and the employee’s
respective shares of that cost, the actuarial value gauged against
benchmarks of the employer’s coverage offerings, and the number
of months during the year during which an employee and each of
his enrolled dependents were covered by a plan sponsored by the
employer.

In conclusion, our clients are already drowning under the cost of
providing robust health insurance to employees. Rather than toss-
ing employers a lifeline, the Affordable Care Act is in many ways
an anchor, albeit a well-intentioned one, by piling on additional
costs and burdens.

An Oliver Wyman report out yesterday reveals that two-thirds of
employers surveyed say health insurance cost trend is
unsustainable even if the trend is reduced 5 percent. And here the
ACA is adding cost.

Our clients simply do not understand, Mr. Chairman, why at a
time when they struggle to supply this valuable fringe benefit, now
the most expensive element of compensation next to wages, Con-
gress would make the process more expensive and more com-
plicated rather than less so.

Thank you.

[The statement of Mr. Fensholt follows:]

Prepared Statement of Edward Fensholt, J.D., Senior Vice President, Direc-
tor, Compliance Services and Health Reform Advisory Practice, Lockton
Benefit Group

Chairman Roe, Ranking Member Andrews and members of the Committee, my
name is Edward Fensholt and I am a Senior Vice President of Lockton Companies,
LLC. Lockton is the largest privately-held insurance brokerage and consulting firm
in the world. Domestically, Lockton employs 2,300 associates in 24 offices nation-
wide who serve the insurance risk needs of approximately 9,000 employer clients
from coast to coast. Lockton Benefit Group (“LBG”) is the employee benefits con-
sulting arm of Lockton Companies, LLC, and provides employee benefits consulting
services to approximately 2,500 of those clients.

LBG provides consulting expertise related to qualified and nonqualified retire-
ment plans, group life and disability insurance programs, voluntary supplemental
benefits, dental, vision, and comprehensive group medical benefit packages. The ma-
jority of our 2,500 employee benefits clients employ us to assist in the design and
administration of their group medical insurance programs.

I am the Director of LBG’s Compliance Services Division, and also lead our
Health Reform Advisory Practice, a multi-disciplinary team of professionals formed
to steer our clients through the federal health reform initiative. On behalf of
Lockton I thank you for the opportunity to appear here today to share our observa-
tions and our clients’ views regarding the impact of aspects of last year’s health re-
form law on the group health plans sponsored by our clients.

Most LBG clients are “middle market” employers, employing between 500 and
2,000 employees. Our clients include private and governmental employers, and em-
ployers across many industry segments, including construction, healthcare, manu-
facturing, transportation, retail, professional services firms, and the hospitality/en-
tertainment industry.

More than half of LBG’s clients maintain self-insured group health plans. The
others purchase group health insurance from licensed insurance companies.

The PPACA Imposes Additional Costs on Employment-Based Health Insurance

The Patient Protection and Affordable Care Act of 2010 (“PPACA”) is a sweeping
piece of legislation affecting the health insurance marketplace, the Medicaid pro-
gram, the Medicare program, and health care providers from doctors to nurses to
hospitals and community health clinics. It affects health insurers, group insurance
plans (both insured and self-insured), the employers who offer them, and the em-
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ployees and their dependents enrolled in those plans. My comments today are con-
fined to the cost impacts on the latter, that is, the impact of the PPACA on employ-
ers who sponsor group health insurance plans, and the employees and dependents
who receive coverage through those plans.

Let me say at the outset that neither Lockton nor the vast majority of its clients
have any quarrel with the stated goal of the PPACA, that is, to provide health in-
surance protection to millions more Americans who want or need it, but cannot af-
ford it. We and the law’s proponents may disagree on how that should be provided,
who should bear the administrative burden, who should pay for the new entitle-
ments and how to allocate the nation’s financial resources to provide them. But we
appreciate the stated goal behind the measure.

As a firm heavily engaged in analyzing the statutory and regulatory construct of
the PPACA, and advising and shepherding our clients through that construct, we
have respect for and appreciate the efforts of the federal administrative agencies
working hard to implement the law as Congress has mandated they must. In listen-
ing to and speaking with officials from the Labor Department, the IRS and the De-
partment of Health and Human Services, and analyzing the guidance they have
issued thus far, it’s clear that federal regulators are making a strong effort to listen
to the employer community, to understand the concerns of employers, and to en-
deavor to balance the needs of employers with the needs of those individuals the
PPACA was intended to benefit.

That said, there’s no question the PPACA has, to this date, bent the health insur-
ance cost curve north, not south. As additional taxes, fees and mandates on em-
ployer-based health coverage come on line, we fear the health insurance afford-
ability forecast will continue to deteriorate. Let me mention a few examples for the
Committee.

2011 Coverage Mandates

Health plans are already complying with the obligations to cover adult children
to age 26 (even if married and non-dependent upon the employee), to waiver pre-
existing condition restrictions on newly enrolled children, and to eliminate lifetime
and annual dollar maximums on what the PPACA terms “essential health benefits.”
Most plans in our book of business have lost grandfathered status under the
PPACA, subjecting them to additional mandates such as the obligation to cover a
wide-variety of preventive care services—including, beginning several months from
now, well women care, including contraception drugs and devices—at no out-of-pock-
et cost to the enrollee.

The increase in health insurance costs to employers in our book of business, to
implement these mandates, has been 2-3 percent. For some sectors the increase is
more, for some it is less.

There is also a new nondiscrimination rule that applies to fully insured medical
coverage. Lockton has clients—such as regional and national restaurant chains, re-
tail establishments and other employers in the hospitality industry—who currently
supply typical medical coverage to corporate staff and select others (such as res-
taurant, store or hotel managers) but cannot afford to offer the same level of cov-
erage, at the same rate of employer subsidies, to hourly employees. Maintaining the
status quo, however, might subject these employers to excise taxes of $100 per day
per hourly employee who does not receive an equivalent offer of coverage.

It is possible, depending on how federal regulators flesh out the requirements of
the nondiscrimination rule, that these employers will simply have to terminate their
existing group coverage. However, the nondiscrimination rule has yet to be inter-
preted by the regulatory agencies, and therefore our actuaries have not yet esti-
mated the cost impact of this mandate.

2014 Coverage Mandates

Additional coverage mandates apply beginning in 2014. For example, health plans
must reduce waiting periods to 90 days, and auto-enroll eligible full-time employees
in available employer-based coverage.! Depending on the employer’s industry seg-
ment, these additional expenses can be substantial. For example, our clients in the
construction and transportation industries—where we find 6-month or even 12-
month waiting periods—can expect to see significant cost increases. Our actuaries
tell us these clients with 6-month waiting periods currently should see a cost in-

1Federal regulators recently deferred the compliance deadline for the automatic enrollment
rules, concluding guidance regarding how to implement the requirement will not be ready by
2014.
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crease of an additional 4% in 2014; those with a 12-month waiting period should
see a cost increase of nearly 25%.

Our actuaries tell us that, across all industry segments other than retail and hos-
pitality, our clients can expect to experience a 4.4% cost increase attributable to the
automatic enrollment requirement.2

Taxes and Fees

To at least partially offset the cost of the health reform law, Congress (in the
PPACA) levied excise taxes against the health insurance, pharmaceutical and med-
ical device manufacturing industries, and on third-party administrators (TPAs) of
medical claims. Of course, health insurers and TPAs will simply pass along these
additional costs in the price of their products.

The taxes on health insurers and TPAs amount to $20 billion in 2014. Insurers
we’ve talked to, and our own actuaries, estimate that the price of group health in-
surance in 2014 will rise $10-15 per employee, per month (or about 2-3 percent) on
account of these excise taxes alone.

Health plans are also subject to a $1 per covered life fee in 2012, increasing to
$2 per covered life next year and beyond (subject to inflation-based adjustments),
to pay for “comparative effectiveness research,” or research into medical “best prac-
tices.”

Administrative Burdens

Of great frustration to our clients are the many additional administrative bur-
dens, and their attendant costs, imposed by the health reform law. The majority of
our clients want to continue to supply health insurance, but they struggle with the
cost and the federally-imposed complexity of plan administration.

For example, under federal law and regulations today, a simple group health plan
is required to supply up to more than 50 separate notices, disclosures and reports
to its enrollees and the government (many of those more than once). Virtually every
aspect of plan administration, from enrollment to benefit summaries to specific eligi-
bility and benefit requirements, to claim processing times and the timing, form and
cost of post-employment coverage, are now under (primarily federal) statutory or
regulatory dictates.

The PPACA has added more than a dozen additional notice and disclosure obliga-
tions to health plan administration. This frustrates our clients immensely. They do
not understand why, at a time when they struggle to supply this valuable fringe
benefit—which is now the most expensive element of employee compensation, be-
hind wages—Congress would make the process more expensive and more com-
plicated, rather than less so.

A full 80 percent of our clients said, in responding to a survey we conducted last
year, that they were “concerned” or “very concerned” about the additional adminis-
trative complexity created by the PPACA. They tell us the additional costs, com-
plexity and uncertainty wrought by the PPACA affect their ability to hire additional
workers, or to retain full-time employees.

Here are just some of the additional administrative obligations imposed upon
health plan sponsors by the PPACA:

e Plans are (or will be) required to notify enrollees regarding the plan’s retention
of grandfathered status under the PPACA, the plan’s obtaining a waiver from the
annual dollar limit prohibitions, the right of enrollees to designate certain physi-
cians as a child’s primary care physician, the availability of health insurance ex-
changes, the plan’s participation in the Early Retiree Reinsurance Program, and the
retroactive loss of coverage due to misrepresentation or fraud.

e Employers must report the value (employer- and employee-paid) of medical plan
coverage on Forms W-2, not to reflect a taxable event, but simply because Congress
wanted to collect the information. Because many employees change their level of
health coverage during the taxable year (due to marriage, domestic partnership, di-
vorce, birth or emancipation of a covered child, etc.), employers must track the
changes in values of the coverage, to ensure accurate reporting.

e Although the Employee Retirement Income Security Act (ERISA) already re-
quired most employers to supply health plan enrollees with a “summary plan de-
scription” summarizing their health coverage, the PPACA imposes an additional re-
quirement to supply a four-page (double-sided) summary of plan coverage, in hard-
wired format and at specific times, to not only enrollees but also to individuals

2In modeling the effect of the automatic enrollment provision, our actuaries assumed that
75% of employees who are newly eligible for coverage but have not affirmatively enrolled, and
who are automatically enrolled by the employer, will opt out of coverage.
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merely eligible for coverage. Health plans face fines of up to $1,000 per violation
of this requirement.

e The “shared responsibility” obligations imposed on all but the smallest employ-
ers in 2014 and beyond will significantly ratchet up the administrative obligations
on employers subject to those obligations. o Many employers will face substantial
complexity in determining when their employees are considered “full-time” for
PPACA purposes, triggering an obligation on the employer to offer them at least
“minimum essential coverage” or risk various penalties. The challenge will be par-
ticularly acute for seasonal employers. While the administrative agencies—the IRS
in particular—have done an admirable job working to strike a balance between
pragmatism and the PPACA’s literal requirements, we expect the process to remain
significantly burdensome.

In order for federal authorities to coordinate employers’ “shared responsibility” ob-
ligations with the availability (to the uninsured) of taxpayer subsidies in the new
health insurance exchange, federal and state authorities will need employers to sub-
mit detailed reports on a regular basis, reports reflecting:

e The employer’s specific medical coverage offerings,

o A roster of eligible and enrolled employees, and the full-time or part-time status
of the employees,

e The cost of the employer’s coverage offerings, and the employer’s and employees’
respective shares of that cost,

e The actuarial value, gauged against designated benchmarks, of the employer’s
coverage offerings, and

e The number of months (during the year) for which an employee, and each of
his enrolled dependents, were covered by a plan sponsored by the employer.

Last week came word from Washington that the IRS is re-evaluating how to as-
sess the “affordability” of an employer’s coverage offering to a full-time employee.
Under the PPACA, if the employer’s offer of coverage requires the employee to pay
more than 9.5 percent of his or her household income for coverage, the coverage is
considered “unaffordable” and the employee may qualify for taxpayer-supplied sub-
sidies to buy insurance in a health insurance exchange. If that occurs, the employer
will incur a $3,000 annual nondeductible penalty with respect to that employee.

The legislative history to the PPACA is scant, but what history exists is clear that
the “affordability” test was to be applied to employee-only coverage, not family cov-
erage. The IRS has initially said this is how it interpreted the statute.3

Now comes word that the IRS might, in fact, require that family coverage meet
this affordability test. If federal authorities are going to require employers to heav-
ily subsidize a full-time employee’s family coverage, so that family coverage does not
cost the employee more than 9.5 percent of his or her household income, the number
of employers exiting the group insurance market, and dumping their employees into
the health insurance exchanges, will be far greater than the Congressional Budget
Office has estimated to date. That has profound implications for the dollars budg-
eted to supply taxpayer-funded subsidies in the exchanges.

The flight from the group insurance marketplace will most acute in industries
where the employees tend to be modestly paid, hourly workers. Employers will opt
to pay the relatively modest $2,000 per full-time employee penalty for offering no
insurance, rather than pay larger subsidies for health insurance for the employees
and their dependents. Congress can also expect to see many employer sectors transi-