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COMMERCE, JUSTICE, SCIENCE, AND RE-
LATED AGENCIES APPROPRIATIONS FOR
FISCAL YEAR 2012

THURSDAY, MARCH 10, 2011

U.S. SENATE,
SUBCOMMITTEE OF THE COMMITTEE ON APPROPRIATIONS,
Washington, DC.

The subcommittee met at 11:04 a.m., in room SD-192, Dirksen
Senate Office Building, Hon. Barbara A. Mikulski (chairman) pre-
siding.

Present: Senators Mikulski, Lautenberg, Nelson, Pryor, Brown,
Hutchison, and Murkowski.

DEPARTMENT OF JUSTICE

ATTORNEY GENERAL
STATEMENT OF HON. ERIC H. HOLDER, JR., ATTORNEY GENERAL
OPENING STATEMENT OF SENATOR BARBARA A. MIKULSKI

Senator MIKULSKI. Good morning, everybody. The Commerce,
Justice, Science, and Related Agencies Subcommittee of the United
States Senate Committee on Appropriations will come to order.

This is our first hearing on the fiscal year 2012 of the agencies
within the portfolio of this subcommittee.

Today, we welcome the Attorney General of the United States.
And Mr. Attorney General, we are just so glad to see you.

Before we turn to you, first of all, the subcommittee would like
to note, because of our responsibility for the National Aeronautics
and Space Administration (NASA), the joy that we feel on the safe
return of the Discovery. It has been on its final journey, and some-
times I feel this appropriations subcommittee is there as well. But
we were so glad that they returned safely, and we salute them.

On a more melancholy note, on behalf of this Committee, this
subcommittee, and, I believe, the Senate, we would like to express
our condolences to the United States Marshals Service (USMS) and
to the families of those who—particularly of the deputy who was
killed in a shootout with the fugitive. We also understand another
marshal has been, indeed, gravely wounded. We express our condo-
lences and our sympathies there.

We also want to note that this is the third Federal agent killed
in the line of duty in recent weeks. And we want to acknowledge
that our Federal law enforcement is in harm’s way every single day
protecting this Nation.

o))
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When we talk about numbers and statistics and cuts and shut-
downs and showdowns, we need to know that there are con-
sequences to this, and that there are people every single day out
there, putting themselves in harm’s way not only to protect us
overseas—and we salute those troops there—but we have boots on
the ground in the United States of America. And they are in our
streets and our neighborhoods.

This man died serving a warrant. We know that we ask people
to serve warrants every single day under the Adam Walsh Act,
going after the despicable, reprehensible sexual predators.

We also note that in local law enforcement—well, eight Federal
law enforcement agents died last year in the line of duty—eight.
Also we were told through the National Law Enforcement Officers
Memorial Fund that 160 police officers died nationwide. That is a
40 percent jump in our thin blue line from what it was in other
years. Forty percent more police officers have died.

We are a Nation at risk, and our law enforcement is at risk.
Now, there will be appropriate memorial services, which we salute.
But we have to protect those who protect us. And that means ade-
quate pay—first of all, let us start with respect. Let us realize that
there are many people who are called to defend and protect the
United States, and many are in our Federal law enforcement.

So I am going to be asking you questions today about what is
going to happen in terms of what you see in 2012 and the con-
sequences to the continuing resolution.

I also want to note that my new ranking member, Senator Kay
Bailey Hutchison, will be joining us shortly. She is at a Commerce
Committee hearing for which she is the ranking member. She has
significant responsibility. She will be joining us. She will have her
own statement, and we will interrupt any proceedings so that she
can move to the head of the line.

I want to thank you for all that you are doing. And I am mindful
that we are in a tough spot. I am mindful that we haven’t finished
our appropriations on 2011.

You were here last year. You very clearly, specifically, and aptly
and ably outlined the needs of the Department of Justice of the
United States of America. We tried to give you the right stuff so
that they could do the right job.

Now, we are facing a continuing resolution where I don’t know
where we stand. I don’t know where we are going, and I don’t know
what to tell you, what we are going to do. But I sure would like
to hear from you about where you are in terms of managing the
Department of Justice.

I want you to know that I am absolutely on your side. In terms
of community security, I want to make sure that our streets and
neighborhoods and the people who live in them are safe.

I want to be clear that our national security is protected. And
what the Department of Justice is doing there, not only through
the able work of the Federal Bureau of Investigation (FBI), but
what they do—I read the article about you being a nighthawk,
staying up and getting those 3 a.m. calls, standing sentry over the
predators that threaten the safety and well-being of the American
people.
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Well, if you stay up all night, I think we ought to stay up all
night to make sure you get funded. And in terms of oversight and
accountability, yes, there are some yellow flashing lights, and you
and I are going to talk about it. But I believe we need to put our
Federal checkbook where our values are. We are a Nation of a rule
of law. Therefore, we need to support an independent judiciary.
And we need to support a Department of Justice, both to enforce
our laws and also to prosecute those who break our laws.

My priorities—and I know your highlights—will be in protecting
our Southwest Border, which will have an additional $2 billion;
funding for State and local law enforcement, something all of us
enthusiastically support, for $3 billion; fighting mortgage fraud and
white-collar crime, close to $1 billion; tackling civil rights and dis-
crimination; and also strengthening our national security and
counterterrorism efforts for $5.4 billion.

I am very concerned that for those that want to cut law enforce-
ment, it will have a draconian effect. This subcommittee and the
current Justice Department have locked arms and committed to re-
investing resources for the State and local areas. We want to make
sure violent crime rates drop.

This is the time that we know we must be frugal, but we think
we also need to make these public investments that keep our Na-
tion straight. You can’t have a strong economy if you are worried
about break-ins, whether it is through cyber crime or people on the
street.

The Justice Department requests $3 billion for State and local
tribal partners supporting grant programs. But we will also—I un-
derstand you are going to consolidate 35 programs.

We know that you have got your hands full tackling fraud cases,
and that you are teaming up with the FBI agents, U.S. Attorneys,
and legal divisions to really go after the Ponzi schemes, mortgage
and healthcare fraud. We wonder why more of those who broke the
law aren’t in orange jumpsuits and either paying restitution or
paying with time in jail. We know that you have requested close
to—through the President—$978 million to go after financial fraud.

We hear from families everywhere that they want their children
to be protected. This is why we so strongly support the Adam
Walsh Act. We are concerned that it received no additional funding
in 2011, but yet the list of sexual predators grows. And we ask that
our marshals enforce them. We want to be sure that this year, we
invest $370 million in going after the sexual predators.

I know that Senator Hutchison will talk about our Southwest
Border effort. She and I have had extensive conversations about it.
She and I will be joined together in our effort to protect our South-
west Border. Because if our Southwest Border is at risk, the entire
United States of America is at risk.

And the Southwest Border should not be a gateway for drug car-
tels, illegal guns, and a variety of other despicable activity. So we
want to be able to support the $2 billion request to target and dis-
mantle drug cartels. I know Senator Hutchison will speak more to
that, but I want you to know I regard this as a bipartisan effort
to protect our borders.

Something that is very specific in my interest is in the area of
cybersecurity. I believe, Mr. Attorney General, we have four wars.
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We have Iraq. We have Afghanistan. We have the war at our very
own border, the Southwest Border war. And I believe we have an
enduring war in cybersecurity.

As we speak, the United States of America is under attack.
Today, at the end of the day, there will be 2,000 attacks on the
Pentagon from sovereign states and organized crime.

Also, we now know that even something as important to our
economy as NASDAQ had a cybersecurity intrusion. Thanks to the
collaborative work of our own Government and the outstanding
work of the FBI, we thwarted the bring-down of NASDAQ. Well,
it could happen again, and you need a very sophisticated workforce
to deal with this.

We are going to discuss a variety of issues with you, but I am
going to turn to Senator Hutchison. Senator, we welcome you, and
then hear from you. But we need to know, how is the Department
of Justice protecting the Nation, what does fiscal year 2012 mean,
and how do you see the consequences of this really foggy “never-
neverland” of the continuing resolution affecting your ability to pro-
tect the Nation?

Senator Hutchison, I am going to turn to you for your opening
statement. And I would like to say, I really, with warmth and en-
thusiasm, welcome you as my ranking member.

We have worked together on so many issues, from the space pro-
gram to women’s health, and now we look forward to working with
you here. And again, a very cordial and collegial welcome, and with
that, we turn to you for such remarks that you choose to make.

STATEMENT OF SENATOR KAY BAILEY HUTCHISON

Senator HUTCHISON. Well, thank you, Madam Chairman.

And let me say that I can’t think of anyone with whom I would
rather work on a bipartisan basis than you, because we have
worked together on so many issues of mutual concern, and I know
that you are a straight shooter. And I know that you want to do
the things that are right for our country, and I look forward to us
pursuing those things together. And we do have a lot of mutual in-
terests, in space, as well as certainly in the Justice Department.

I do want to welcome you, Mr. Attorney General. You have a
very tough job, and I understand that. And I have looked at the
beginnings of the budget request that you have made.

I will just make a few points. And I will say I am late because
I am the ranking member on the Commerce Committee, and we
had nomination hearings this morning at 10 a.m., and it ran over.
So I do apologize.

Let me just make some of the points, because Senator Mikulski
was talking as I came in about the war on our border, and it is
true. It is there. Just yesterday, I was meeting with the people
from Laredo—actually, the day before yesterday. The police chief
was here, the mayor, the council. And when I go to El Paso or La-
redo or Brownsville or many of our border cities, I see what they
are dealing with at a local level.

And T will tell you what every one of them says to me, and that
is the most valuable thing that they have is the interagency infor-
mation cooperation. And they believe that is working pretty well,
and that is very important to them because their local police on the
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streets need to know if we have drug cartel information or drug
gang information. And there is no question in my mind that we
have got to have a firm stand on the border to completely stop the
corruption from coming across.

And there is drug activity connected with the Mexican cartels in
our major cities and in our border communities. And there are ef-
forts to recruit 12-year-olds and 13-year-olds by the cartels. They
are poor kids. They have never had money, and they are offered
enormous sums of money to do terrible things. So we have a prob-
lem and we must use the resources that we have.

Your budget does have support for State and local law enforce-
ment. One of the things that I am very concerned that you have
cut is the State Criminal Alien Assistance Program (SCAAP) fund-
ing. That is the funding for the local people to house illegal alien
criminals. People who have committed crimes, they have to go to
a jail, and the jails are overrun. These are county jails and city
jails, and they are overrun.

SCAAP funding helps offset the expenses of housing criminals
who are also illegal aliens, and your budget cuts that by $194 mil-
lion. And I am very concerned about that, I will tell you, because
we need to support those local law enforcement officials throughout
the Arizona and California borders as well. Senator Feinstein, Sen-
ator Kyl, and I have worked on this, and I hope that we can use
that priority.

I think that the Community Oriented Policing Services (COPS)
hiring funding, in my opinion—and according to The Washington
Post, your Department didn’t put that forward as a request in your
budget, but OMB did. And so, it is in your request. I don’t—I think
that it is important to have police on the streets everywhere. But
is it the priority use of your funding? I don’t think so.

And I think perhaps you didn’t think so since you didn’t ask for
it. But that is an area where, if I were going to do it at all, it would
be on the border to help local law enforcement officers deal with
issues that are beyond just their purview, but are because of people
coming across the border and these terrible drug fights.

Number two, Mr. Attorney General, Guantanamo—I know we
are in disagreement about Guantanamo. I welcomed the President,
even though he was critical of the Congress, in his statement that
we would not be able to pursue trials of these terrorists on Amer-
ican soil. He was not happy about it, but I am glad that we are
not going to be bringing those people from Guantanamo, where
there has yet to be an escape, into our 49—well, 48 States anyway,
certainly. And I don’t want it to be in Hawaii or Alaska either. But
I don’t think it is in the security interests of U.S. citizens to have
these people on our soil where there could be attacks to try to free
them or other issues.

So I think that many in the Congress hope that you will not be
pursuing that further. But I think there will be efforts to keep
there from being money in your budget to pursue trying these peo-
ple on American soil with all the rights of American citizens in our
court system.

I have been to Guantanamo Bay, and I think that it is the right
place for these people to be held. And I think that I will just quote
one of our intelligence community followers to just give some statis-
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tics that assess how many of the people who have actually been re-
leased from Guantanamo have been confirmed or suspected of re-
engaging in terrorist or insurgent activities after their transfer out.
Thirteen percent are confirmed and 69 percent—or 13 percent are
confirmed and 11 percent more are suspected of re-engaging where
they are now in terrorist and insurgent activities. In addition to
that, 13 are dead, 54 are in custody again, and 18 remain—83 re-
main at large.

So we have got information that says that there is a high recidi-
vism rate for people who have been in Guantanamo and released.
So I just hope that we will be a little more protective of our Amer-
ican soil than to talk about bringing them home.

The Immigration and Customs Enforcement (ICE) agent shooting
in Mexico—there are disturbing reports. First of all, let me say, I
appreciate that you have established an investigation that encom-
passes the organizations that could contribute to this. I give you
the credit for doing that.

I want to add to your area of investigation that there are dis-
turbing reports that the weapons that have been used in the killing
of a Border Patrol agent in Arizona and the ICE agent from Texas
in Mexico City, that the guns used were smuggled in from America.
And the reports are that perhaps Bureau of Alcohol, Tobacco, and
Firearms and Explosives (ATF) agents knew of that smuggling.

I would like to ask you—and I will, in my question period—if you
will add that to your area of investigation.

So I will stop there. I will just say one last thing, and that is,
the Southwest Border efforts that you are making and are in your
budget I do appreciate. I think the increase in the Drug Enforce-
ment Administration (DEA) intelligence center in El Paso is very
important. And I think that Project Gunrunner is something that
I support, but I do want to make sure that the ATF agents are also
supporting that. And so, we can talk more about that.

But thank you, Madam Chairman, for having this hearing and
giving us this opportunity to talk to the Attorney General, and I
thank you for giving us the time.

Senator MIKULSKI. Thank you, Senator Hutchison.

Colleagues, I want to note that we started our hearing at an un-
usual time to accommodate Senator Hutchison, which we were de-
lighted to do. But the Attorney General has to leave at 12:30 p.m.

So instead of asking for your opening statements, why don’t we
get right into the testimony? If any of you have to leave, if you
could tell me, because I want to protect your rights as well.

Mr. Attorney General, why don’t you go right ahead with your
testimony, and let us get into it.

SUMMARY STATEMENT OF ERIC H. HOLDER, JR.

Attorney General HOLDER. Thank you.

Well, good morning, Chairwoman Mikulski, Ranking Member
Hutchison, and other distinguished members of the subcommittee.

I want to thank you for this opportunity to discuss the Presi-
dent’s fiscal year 2012 budget for the Department of Justice.

And on behalf of my colleagues, the more than 117,000 dedicated
men and women who serve our Nation’s Justice Department in po-
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sitions and in offices all around the world, I want to thank you for
your support of the Department’s critical work.

Now, as I have said often, no aspect of our work is more impor-
tant or more urgent than protecting the safety of the American
people and strengthening our national security. As Attorney Gen-
eral, this is my paramount obligation. And at every level of the
Justice Department, this is our primary focus.

In recent years, we have confronted some of the most significant
terrorist threats to the homeland since the September 11 attacks,
and the Justice Department has played a vital role in combating
these threats.

Just yesterday, outside of Spokane, Washington, we arrested a
United States citizen on charges of attempted use of a weapon of
mass destruction. We allege that in January, this individual placed
a bomb along the route of a Martin Luther King Jr. Day unity
march.

Now, had it been successful, this alleged bomb plot could have
been extremely deadly. But thanks to the help of alert citizens and
the outstanding work of FBI agents and their Federal, State, and
local law enforcement partners, it was foiled. And this morning,
that individual is in custody.

On Tuesday of this week, United States citizen Jamie Paulin-Ra-
mirez pleaded guilty in Federal court in Philadelphia to conspiracy
to provide material support to terrorists and admitted to traveling
overseas with the intention of participating in violent jihad.

And 2 weeks ago, Zachary Chesser, a resident of northern Vir-
ginia and, again, a United States citizen, was sentenced to 25 years
in prison for attempting to provide material support to the terrorist
organization Al-Shabaab, communicating threats against Ameri-
cans and encouraging violent jihadists to impede and to obstruct
law enforcement activities.

Now despite the many forms of national security threats that we
have faced, I am proud to report that over the last 2 years, the Jus-
tice Department has charged more defendants in Federal court
with the most serious terror-related offenses than at any other
time since 9/11.

Now beyond our essential national security work, the Depart-
ment has made extraordinary progress in fulfilling the pledge that
I made before this subcommittee nearly 2 years ago: that under my
leadership, every decision made and every policy implemented
would be based on the facts, the law, and the best interests of the
American people, regardless of political pressures or consequences.

Now I am proud of the work that has been done to honor this
promise and to advance the Department’s other critical priorities.
In the last 2 years, we have taken meaningful steps to safeguard
civil rights and to utilize the new tools and authorities that the
Congress provided to combat hate crimes.

We have worked to protect our environment and to respond to
the largest oil spill in United States history by seeking justice for
victims and working to make certain that American taxpayers don’t
foot the bill for restoring the gulf coast region.

We have launched historic efforts to expand access to legal serv-
ices, to strengthen our corrections system, and to combat child ex-
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ploitation, human trafficking, prescription drug abuse, and gun,
gang, and drug-fueled violence.

The Department has collaborated with governments worldwide
not only to combat international crime networks, but also to iden-
tify and to disrupt drug cartel operations, intellectual property
thefts, and a broad range of cyber crimes.

We have strengthened relationships with colleagues across Fed-
eral, State, local, and tribal governments as well. And we have fo-
cused in particular on finding innovative, effective ways to protect
the safety of our law enforcement partners.

From our bulletproof vest initiative to cutting-edge training pro-
grams and information-sharing platforms, we will continue to do
everything we can to ensure officer safety and to reduce the rising
tide of gun violence against law enforcement that has devastated
too many families and communities in recent months.

I also want to note that we have brought our Nation’s fight
against financial and healthcare fraud to a new level. In fact, in
the last year, the Department has announced the largest financial
and healthcare fraud takedowns on record. And in fiscal year 2010,
the Department’s Civil Division secured the highest level of
healthcare fraud recoveries in history, $2.5 billion, as well as the
second-largest annual recovery of civil fraud claims.

Our Criminal Division has seen similar success in fiscal year
2010. The Criminal Division participated in efforts, including joint
enforcement actions with our U.S. Attorneys’ offices throughout the
country, that secured more than $3 billion in judgments and in set-
tlements.

Now, in addition to our work to secure these recoveries, we have
made strategic investments and taken unprecedented actions to
serve as sound stewards of precious taxpayer dollars.

The President’s fiscal year 2012 budget for the Department of
Justice reflects our ongoing commitment to identifying savings and
efficiencies. It also reflects a willingness to make difficult, but nec-
essary choices, such as program reductions, in order to focus re-
sources on our highest-priority programs and to respond to current
fiscal realities.

Although the current cost of operations and staffing is consider-
ably higher than it was last year, the fiscal year 2012 budget re-
quest represents an increase of less than 2 percent more than the
fiscal year 2011 continuing resolution. Without question, the con-
tinuing resolution has presented significant budget challenges for
the Department and resulted in financial restrictions, including a
temporary hiring freeze and the curtailing of nonessential spend-
ing.

I have had to make some tough choices, and I have asked my col-
leagues to do more with less. They have risen to the occasion, and
they are working harder and more collaboratively than ever before.

PREPARED STATEMENT

It is on their behalf and on behalf of the American people that
we are privileged to serve that I submit to you the Department’s
fiscal year 2012 budget request.

Thank you.

[The statement follows:]

VerDate Nov 24 2008  11:00 Jul 12,2012 Jkt 064591 PO 00000 Frm 00014 Fmt6633 Sfmt6633 U:\2012HEAR\11HEAR\11MA10DOJ.TXT 64591



9

PREPARED STATEMENT OF ERIC H. HOLDER, JR.

Good morning Chairwoman Mikulski, Ranking Member Hutchison, and members
of the subcommittee. Thank you for this opportunity to meet with you today to dis-
cuss the President’s fiscal year 2012 budget request for the Department of Justice
(DOJ) and to provide an update on the Department’s progress, key priorities, and
future plans. I appreciate your recognition of the Department’s critical mission, and
I thank you, in particular, for your support of the fiscal year 2010 Supplemental
Emergency Border Security Act and the fiscal year 2010 Supplemental Disaster Re-
lief and Summer Jobs Act. These measures provided essential resources for our law
enforcement and litigation operations. I look forward to your continued partnership
and support.

When I appeared before this subcommittee last May, I testified that the Depart-
ment had made historic progress in meeting its strategic goals under this adminis-
tration:

—to protect our national security;

—to 5einvigorate the Department’s traditional missions and to restore integrity;

an

—have transparency at every level of the Department’s work.

I also pledged that, under my leadership, all decisions and policies would be based
on the facts, the law and the best interests of the American people, regardless of
political pressures or political consequences.

Almost 1 year later, I am pleased to report that—even at a time of financial chal-
lenge—we continue to make progress in meeting these ambitious goals. We remain
dedicated to protecting the American people through the use of every lawful instru-
ment to ensure that terrorists are brought to justice, held accountable for their ac-
tions, and can no longer threaten American lives. Over the past year, we also con-
tinued to defend the safety and best interests of both consumers and the United
States. We sought to ensure the strength and integrity of our most essential
healthcare programs through enforcement actions that helped control healthcare
costs and reduce fraud. We worked to safeguard the public against threats foreign
and domestic. We collaborated with local law enforcement to investigate January’s
tragic shootings in Tucson, Arizona, and we continue to utilize every resource nec-
essary to deliver justice for those killed and injured. We also led Federal efforts to
prevent and control crime by taking aggressive steps to combat the serious prolifera-
tion of violence along the Southwest Border and to combat the nationwide epidemics
of gang- and drug-fueled violence, human trafficking, hate crimes, and child exploi-
tation.

Today, I affirm these commitments—and pledge also to act as a sound steward
of taxpayer funds. The Department will continue to explore ways to assess the effec-
tiveness of our investigations and prosecutions; to reduce duplication of efforts and
realign investigative resources; and to promote effective, fiscally sound alternatives
to incarceration consistent with public safety. I will continue to make targeted in-
vestments that render communities safer for all Americans and to work with our
many partners to strengthen critical State, local- and, tribal-assistance initiatives.

As you are aware, the fiscal year 2011 continuing resolution presents significant
budget challenges for the Department, as the current cost of operations and staffing
is considerably higher than it was last year. Given the size of our Department—
and the scope of its many responsibilities—I have announced financial restrictions
that are difficult but, under these circumstances, necessary. One of the measures
that I recently announced was a temporary freeze on hiring. I have also directed
components to immediately curtail nonpersonnel spending unless it is necessary for
essential operations. These actions—and others—are designed to increase overall ef-
ficiency and to keep the Department solvent and operating effectively. We take
these steps now in order to avoid more severe measures in the future, such as staff
furloughs.

But even with these directives in place, it is critical to our national security—and
to our law enforcement work—that the Department obtains adequate funding in fis-
cal year 2011 and that this subcommittee, and the 112th Congress, approves the
President’s fiscal year 2012 budget request.

The President’s fiscal year 2012 budget request for the DOJ totals $28.2 billion,
which represents a 1.7 percent increase in gross discretionary budget authority com-
pared to the fiscal year 2011 continuing resolution level. This budget reflects our
key priorities of strengthening national security, preserving the Department’s tradi-
tional missions, maintaining safe prison and detention facilities, assisting our State,
local and tribal law enforcement partners, and identifying savings and efficiencies
that promote fiscal responsibility. In addition to addressing my key priorities, the
budget enhances the Department’s ability to focus on recovering assets obtained
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through financial fraud, drug trafficking, and other criminal activity. In fiscal year
2010, the Department’s Asset Forfeiture program obtained more than $1.6 billion
in forfeited assets and distributed more than $674 million to victims of financial
crimes and our State and local law enforcement partners. The Department also col-
lected and disbursed more than $4.7 billion related to civil debt collection in fiscal
year 2010. Of this amount, $3.7 billion was returned to Federal agencies; $494.5
million was returned to the Treasury; $391.2 million was paid to non-Federal recipi-
ents; and $101.8 million was retained for debt collection efforts within the Depart-
ment. This budget continues our emphasis on fiscal accountability and oversight.

STRENGTHEN NATIONAL SECURITY

Preventing, disrupting, and defeating terrorist acts before they occur remain the
Department’s highest priority. National security threats are constantly evolving, re-
quiring additional resources to address new critical areas. The increase in global ac-
cess to technological advancements has only compounded this problem, resulting in
new vulnerabilities that must be addressed.

The President’s budget request demonstrates this administration’s steadfast dedi-
cation to protecting our national security and a commitment to using every instru-
ment within our power to fight terrorism and keep America safe. The Department
plays a critical role in the Government’s national security and intelligence efforts,
and it is essential that the Department’s budget maintain the capabilities we have
developed even in these difficult fiscal times. Moreover, the budget requests $128.6
million in program increases and 170 additional positions to strengthen national se-
curity and counter the threat of terrorism. The requested increases would provide
the essential technological and human capital to detect, disrupt, and deter threats
to our national security.

More specifically, the administration supports critical national security programs
within the Department, including $122.5 million in program increases for the Fed-
eral Bureau of Investigation (FBI) and $729,000 in program increases for the Na-
tional Security Division. This figure includes resources that will enable the FBI to
enhance national security related surveillance capabilities and enhance its Data In-
tegration and Visualization System; expand the Operational Enablers program and
Weapons of Mass Destruction/Render Safe capabilities to strengthen our ability to
diffuse, disrupt, or destroy weapons of mass destruction; and expand the Computer
Intrusion initiative to increase our capabilities to detect and counter cyber intru-
sions.

To address the growing technological gap between law enforcement’s electronic
surveillance and the number and variety of communications devices available to the
public, the request also includes $17 million in program increases to improve the
Department’s lawful Electronic Surveillance Capabilities for the FBI, Drug Enforce-
ment Administration, Bureau of Alcohol, Tobacco, Firearms and Explosives, and the
U.S. Marshals Service.

PRESERVE TRADITIONAL MISSIONS

At the Department, we continue America’s greatest tradition of protecting the
promise of justice and helping bring justice to those in need. Enforcing the law and
ensuring the fair and impartial administration of justice for all requires resources
to both investigate and litigate on behalf of the American people. The request pro-
vides $57.4 million in program increases to expand the Department’s enforcement
litigation capacity and its ability to protect vulnerable populations.

These resources will enable the Department to continue to fulfill its historic role
in fighting crime, protecting civil rights, preserving the environment, and ensuring
fairness in the marketplace, while responding to new and unprecedented challenges
such as the Deepwater Horizon oil spill. And they will support continued robust ef-
forts to crack down on financial fraud, which have already resulted in charges for
fraud schemes that have cost victims more than $8 billion in estimated losses na-
tionwide. The budget also includes funding to continue the implementation of the
Hate Crimes Prevention Act of 2009, which helps communities prevent and respond
to violent hate crimes committed on the basis of gender, gender identity, sexual ori-
entation, religion, and disability in addition to race, color, and national origin.

To respond to mounting demands, we have also requested $15 million for the Ex-
ecutive Office of Immigration Review, including funds for 21 new immigration judge
teams, additional attorneys for the Board of Immigration Appeals and funds to ex-
pand our Legal Orientation program.
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MAINTAIN SAFE PRISON AND DETENTION FACILITIES

It is important for the Department to maintain the appropriate balance of re-
sources within core Departmental functions. Successful investigations lead to ar-
rests, prosecutions, and convictions. They also lead to a greater need for prison and
detention capacity. More than 5,000 new Federal inmates and 6,000 detainees are
projected to be in custody in 2012, which means adequate funding for prison and
detention operations is critical. The budget requests a total of $8.4 billion to main-
tain basic prison and detention operations.

The budget request includes 5224 million in prison and detention resources to
maintain secure, controlled detention facilities and $461.4 million for program in-
creases to ensure the growing numbers of offenders are confined in secure facilities.
The Department is committed to strengthening current efforts to improve inmate re-
entry and recidivism rates, and the proposed budget includes $22 million for second
chance initiatives that would allow for enhanced inmate re-entry programs, specifi-
cally vocational training, education, and drug treatment programs.

In addition, the budget addresses the Federal prison population through sen-
tencing reform. Such reform is anticipated to help stabilize the growth of the prison
population and ensure fundamental fairness in our sentencing laws, policy, and
practice. One outcome of these changes would be to address associated long-term
costs.

We are also continuing our efforts to combat sexual abuse in correctional settings.
Simply put, sexual abuse is a crime, not a punishment for a crime. Last month, we
published a proposed rule pursuant to the Prison Rape Elimination Act (PREA) that
contains national standards aimed at combating sexual abuse in adult prisons and
jails, juvenile facilities, lockups, and community confinement facilities. In addition
to preparing the rule, the Department has been working to ensure that, once pro-
mulgated, the national standards are successful. The Department is uniquely posi-
tioned to serve as a force multiplier, enabling best practices to gain recognition and
enabling correctional systems to benefit from the PREA efforts of other jurisdictions.
The Bureau of Justice Assistance has entered into a 3-year cooperative agreement
for the development and operation of a Resource Center for the Elimination of Pris-
on Rape. The Resource Center, which was established with fiscal year 2010 funding,
will provide additional training and technical assistance to States and localities to
assist in the identification and promulgation of best practices and promising prac-
tices. The Department’s request will supplement our efforts by enabling the Bureau
of Justice Statistics to continue its work conducting surveys examining the incidence
and consequences of sexual abuse in confinement settings.

ASSIST STATE, LOCAL, AND TRIBAL LAW ENFORCEMENT PARTNERS

The President’s budget also requests a total of $3 billion for State, local, and trib-
al law enforcement assistance. These funds will allow the Department to continue
support to State, local, and tribal law enforcement agencies that fight violent crime,
combat violence against women, and support victim programs.

The Department recognizes that many tribal law enforcement agencies face
unique obstacles to effectively promote and sustain community policing. Unlike mu-
nicipal police agencies, many tribes still lack basic technology to modernize their de-
partments, such as laptops installed in police vehicles. The budget requests $424.4
million in total resources for public safety initiatives in Indian country.

In addition, the Department continues to build and maintain key partnerships
with State, local, and tribal law enforcement officials as well as community mem-
bers. These partnerships include Community Oriented Policing Services hiring pro-
gram, which enables State, local, and tribal police agencies to increase the number
of officers available for targeted patrol and other proven strategies designed to pre-
vent and reduce crime. In addition, the Office on Violence Against Women (OVW)
supports numerous grant initiatives that provide communities with resources to
combat sexual assault and other forms of violence against women. These include the
Legal Assistance for Victims program, Sexual Assault Services program, and the
new OVW Consolidated Youth Oriented Grants program.

The budget request includes resources for new programs for the Office of Justice
programs, including the Race-to-the-Top style Juvenile Justice System Incentive
Grant program and the Byrne Criminal Justice Innovation program. And it includes
funding to continue implementation of the Adam Walsh Act of 2006 to protect chil-
dren from exploitation; assist children exposed to violence; and implement a smart
policing initiative. These programs—and our relationships with State, local, and
tribal law enforcement agencies—will maximize the Federal Government’s ability to
fight crime and to promote justice throughout the United States.
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In that spirit, although violent crime has decreased nationwide, the Department
remains committed to tackling a disturbing countertrend: the number of law en-
forcement officers killed in the line of duty has surged. Last year, 162 law enforce-
ment officers were lost—61 of them were killed by gun-violence—an increase of
nearly 40 percent from the previous year, and the highest level of gun-related officer
deaths in nearly two decades. So far in 2011, the number of officers killed by gunfire
is 60 percent higher than last year’s level at this time.

To combat this unacceptable trend, the Department hopes to be able to continue
our critical investments to expand our bulletproof vest initiative and our cutting-
edge officer safety training programs and information-sharing platforms. This much
we owe to those who put themselves in harm’s way, day after day, to protect their
fellow citizens.

SAVINGS AND EFFICIENCIES

The President’s fiscal year 2012 budget request represents a fiscally responsible
approach to funding the Department’s critical missions. The budget proposal also
places a premium on achieving savings and efficiencies. It includes broad savings
to be gained from improved IT project management, smarter travel policies, better
space utilization, and other cost-saving measures. We have also made hard choices
in program reductions in order to focus our resources on our highest-priority pro-
grams. These are just a few of numerous proposed efforts to respond to the fiscal
realities that we face today—and to act as sound stewards of taxpayer dollars.

As we move forward with the tough choices necessary to reduce our national def-
icit and put the country on a sustainable fiscal path, we must never compromise
our core mission—to protect the American people—and to ensure justice for all.

CONCLUSION

Chairwoman Mikulski, Ranking Member Hutchison, and members of the sub-
committee, thank you again for this opportunity to discuss the Department’s prior-
ities and detail new investments sought for fiscal year 2012.

Today, I have highlighted critical areas that require attention and resources so
that the Department can continue to enforce the Nation’s laws and protect our na-
tional security. I hope that you will support the Department in the execution of
these worthy efforts. In this age of limited budgets and growing demands, the De-
partment’s leadership has already made many tough choices in preparing this budg-
et, significantly reducing funds requested in certain areas in order to focus our re-
sources on national security and core law enforcement and litigation responsibilities.
I urge you to support these priorities.

In this time of unprecedented challenges, new threats, and ongoing war, such sup-
port will remain critical in enabling the DOJ to meet its goals and obligations. As
we move forward, I look forward to working with you and your colleagues.

I am now happy to answer any questions you may have.

Thank you.

Senator MIKULSKI. Thank you very much, Mr. Attorney General.

We are going to follow pretty closely the 5-minute rule and go in
the order of arrival.

I am going to use my first 5 minutes and then, if you are still
able to stay, focus also on 2012. But I am very deeply concerned
about the consequences of the continuing resolution on the safety
and functioning of the United States of America.

We know that Homeland Security and the Department of De-
fense are off the table. But I would like to know, what are the con-
sequences of the continuing resolution to you—not to you, but to
the Department of Justice?

We have already cut—or at least the Senate was willing—many
in the Senate were willing to cut up to $50 billion. Now we are
going to be asked to cut another—go another 2 weeks and cut an-
other $4 billion, and then maybe another 2 weeks and another $4
billion while we keep doing this.

As the CEO of DOJ, what could you tell us about the con-
sequences on the functionality of DOJ? And also, I know that you
are going to pay the FBI and make sure they are on the job. But
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I would presume you have to recycle, reprogram, and move money
around.

Could you tell us what this means in terms of the safety and se-
curity of the people who work for us, and then also the consequence
to local communities? And what does this also mean to morale? I
am not hearing good things in Maryland about morale and this
continuing resolution.

EFFECTS OF FISCAL YEAR 2011 CONTINUING RESOLUTION—MORALE

Attorney General HOLDER. Yes. I will go in reverse order. But I
would start with morale, and that is not an insignificant concern.
And T think you are right, that the uncertainty that this process
has entailed has had a negative impact on morale throughout the
Department.

As I have visited, up to now, about 38 U.S. Attorneys’ offices, as
I talk to the people who are in the components here in Washington,
DC, the lack of certainty with regard to the amounts of money that
we are going to have, the ability to do the programs that we want
to do, the question of whether or not they are going to continue to
have their jobs, be furloughed, pay cuts, all of these things have
had a negative impact on morale.

People are fighting through those morale concerns and still doing
a good job. But it is, nevertheless, a concern that I have.

If we look at the funding levels under the current continuing res-
olution, I know that certain accounts, such as prisons, detention,
some of our legal divisions, will ultimately be deficient without fur-
ther funding. And I am greatly concerned about that. This has a
negative impact on our ability to do the job that the American peo-
ple expect from the Department of Justice.

If you look at the possibilities that exist here, I am very con-
cerned that, too often, our funding is considered discretionary.
Well, there is nothing discretionary about protecting the national
security, protecting the lives of the American people, making sure
that we adhere to the rule of law.

EFFECTS OF FISCAL YEAR 2011 CONTINUING RESOLUTION—FURLOUGHS

Senator MIKULSKI. Would you anticipate furloughs?

Attorney General HOLDER. I don’t think so. I think that with the
hiring freeze that we have in place, we are going to be okay. But
I have to say that if we continue with these 2-week cycles or 3-,
4-week cycles, we are ultimately going to reach a position where we
are going to have to consider that.

That is not something that people in the Department of Justice
are going to want to hear, and it is something that I would cer-
tainly like to avoid. But I am very concerned that unless we have
additional funding, that might be something that we will have to
consider.

EFFECTS OF FISCAL YEAR 2011 CONTINUING RESOLUTION—PRISON
FUNDING

Senator MIKULSKI. And these cuts, is it possible that you will run
out of money in certain key areas at certain times in the year?
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Attorney General HOLDER. Yes. If you look at the level of funding
that we are getting with regard to the prisons, we are taking in
prisoners all the time. We have about 200,000 now. We expect to
take in about another 11,000 this year.

We need additional funds beyond that which we have in order to
do the work of keeping prisoners and keeping them off the streets.
We will potentially run out of money in that regard.

Senator MIKULSKI. What would that also mean in terms of your
ability to—for example, in terms of the way we reimburse on deten-
tion? Does that mean we could no longer provide funds to State
and local governments to hold prisoners that we have asked them
to hold, and that would fall on local people?

Attorney General HOLDER. We have made tough decisions in the
budget, cognizant of the fact that we are not going to have as much
money as we would like, and we have had to cut the SCAAP pro-
gram. As this budgetary process goes through and we look for cuts
that we have to make, I think that is one of the things that would
have to be on the table.

It is not something I would want to do, but as I am trying to re-
strict my focus on what I consider core functions of the Department
of ﬂustice, that is something that I think would potentially be at
risk.

EFFECTS OF FISCAL YEAR 2011 CONTINUING RESOLUTION—FUNDING

Senator MIKULSKI. So this is pretty serious. And am I correct,
from our conversation before the hearing, that a cut at this stage
of the year has almost a—it has a different consequence than if you
could spread it out over the year? How would you see that?

Because, first of all, know that I don’t want to cut more. I believe
in a more frugal Government. I believe we will have to look to
other sources, like oil and gas subsidies, the $30 billion farm sub-
sidy, et cetera—that we can’t do all this on discretionary spending.

I worry about if this subcommittee has to take more, we would
have to go to the Justice Department, the space program, impor-
tant economic development initiatives in the Department of Com-
merce. Can you take more?

Attorney General HOLDER. I don’t think that we can. I think that
we, in the very, very short term, can come up with creative ways
in which we can deal with this. That is why 1 have instituted this
hiring freeze, stopped all kinds of what we call “nonessential”
spending, but we are pretty close to the bone. And——

Senator MIKULSKI. So you have already taken those steps at
where we are now?

Attorney General HOLDER. Yes, those steps have been in place.

Senator MIKULSKI. I am going to stick to the 5-minute rule. I am
going to stop and want to pursue 2012.

Senator Hutchison.

PROJECT GUNRUNNER

Senator HUTCHISON. Yes, thank you, Madam Chairman. I will
try to—I will stick to the 5-minute rule.

Let me ask you about the ATF issue that I mentioned in my
opening statement, that there are reports that there was actually
knowledge by ATF of the sales that were going on of the arms out
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of America, illegally out of America into Mexico, purportedly, I
think, to be able to trace them, but after the shooting of the agent
in Mexico, traced to those arms and also the shooting of the agent
in Arizona.

What is your view now on that particular program? And I know
that you have asked for an Inspector General study of it, but tell
me if you think that program should be continued. Is it the correct
use of the Project Gunrunner subprogram, I guess? Because, of
course, it is a great concern.

Attorney General HOLDER. First, I would say that the mission of
the ATF and the mission to which they are dedicated is to stop the
flow of guns into Mexico and to people who shouldn’t have guns
here in the United States. And that is the focus of the ATF, that
it is why the ATF agents serve bravely in Mexico and in this coun-
try, and, I think, do a great job.

It is true that there have been concerns expressed by ATF agents
about the way in which this operation was conducted. And on that,
I took those allegations, those concerns very seriously and asked
the Inspector General to try to get to the bottom of it. An investiga-
tion—an inquiry is now underway.

I have also made clear to people in the Department that letting
guns walk is not something that is acceptable. Guns are different
than drug cases or cases where we are trying to follow where
money goes.

We cannot have a situation where guns are allowed to walk, and
I have made that clear to the United States Attorneys, as well as
the agents in charge in the various ATF offices.

Senator HUTCHISON. Thank you.

GUANTANAMO BAY TRIALS

On Guantanamo Bay trials, in the President’s budget, there is a
$72.8 million request for the Department’s anticipated increases in
security and prosecutorial costs associated with high-security trials.
And it is a variety of things that you would need if you are going
to bring known and reputed terrorists to trial in the United States.

Mr. Attorney General, do you think that is the right priority for
the expenditure of your very scarce and important dollars for FBI,
ATF, the many areas of law enforcement that you are responsible
for? Do you really—I mean, I will say, is it still going to be the pol-
icy that you will continue to pursue having trials on American soil,
even in spite of the protests that you have heard from Members of
Congress?

Attorney General HOLDER. First, in this fight, we have to use all
the tools that we have. The use of Article III courts and our Fed-
eral courts has proven to be extremely effective over the years.
Hundreds of people have been convicted of terrorist offenses in
these cases.

We have shown that the Bureau of Prisons is capable of handling
them, holding onto them. There is not one report—one report—of
anybody ever escaping from a maximum-level Federal penitentiary
who has been convicted of a terrorist offense. I think we can handle
these cases. We have done so in the past.

There is, with regard to the budget that we have submitted in
2012, no trial money with regard to these Guantanamo detainees.
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I think that the restrictions that the Congress has placed on our
use of funds in that regard, as I indicated in a letter that I sent
to Majority Leader Reid, as well as to Speaker Boehner, are un-
wise.

The President indicated in his signing statement when he signed
the Defense authorization bill that he thought this was not a wise
thing to do as well. And we both indicated that we will try to un-
ravel or unwork the restrictions that have been placed on us be-
cause I think it hampers us and our ability to handle the terrorism
problem by taking a tool away from us that has proven to be very
useful in the past.

Senator HUTCHISON. Well, my time is up, and I will adhere to
the 5-minute rule.

Thank you, Madam Chairman.

Senator MIKULSKI. Senator Nelson.

Senator NELSON. Thank you, Madam Chairman.

Attorney General Holder, it is good to have you here. First of all,
I want to thank you and all those who work within your agencies
for the fine work on behalf of the security and justice for all Ameri-
cans, and we appreciate those efforts so much.

FISCAL YEAR 2012 BUDGET CUTS

This is the time to have a candid conversation, of course, about
budgets and the expenditure of taxpayers’ dollars, and it is not
something new for me. As Governor, I had to make the tough deci-
sions about tough times when revenues didn’t necessarily match
the need for the outflow of expenditures to take care of the needs
of the people.

So I am hoping that we can work cooperatively in this effort, and
I know we can. Cuts are coming, and what I would like to know
is as you look at your budget, it requests a 1.7 percent increase in
new budget authority. And the increase in parts of your budget,
outside of State and local grants, which, I think, have been reduced
by 16 percent, the budget actually, outside of those cuts, goes up
4.4 percent.

I am hopeful that you will be able to take a look at that budget
in light of where we are today, recognizing that we have to do more
with less. And I know that is easy to say and hard to do, but it
is essential that you could take a look to see where you could begin
to trend down the expenditures in the 2012 budget.

I understand the challenge you have with the continuing resolu-
tion—continuing resolutions, I guess; we just keep doing it—for
2011. I understand that challenge. But in 2012, we are looking at
a 12-month period, not cutting in the middle of programs, but at
the beginning.

If you would, tell me where you could look to cut 1, 2, or 3 per-
cent, or some area of reduction. We are expecting that from the De-
partment of Defense. I am on the Armed Services Committee. And
so, if you would, give me your thoughts.

Attorney General HOLDER. We are mindful of the financial situa-
tion that our Nation confronts, and we have submitted a budget for
2012 that I think walks that fine line between understanding the
financial situation that we are in and making sure that we are still
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capable of doing what the American people expect of the Depart-
ment of Justice.

As I look at the places that we have made cuts—everything from
dealing with ballistics tracing, radios, and technology—we have
made very substantial cuts. We have looked at what we call DOJ-
wide cross-cutting efficiencies and cut about $57 million there.

We have looked at a whole variety of things that, frankly, have
been really difficult to identify and difficult to implement. I have
pushed people to make sure that we are not doing things for finan-
cial purposes that will have a negative impact on our ability to do
our jobs, and we have come up, as I said, with a variety of things
that are reflected in the budget that I think take into account those
dual responsibilities: The financial situation and our obligation to
keep the American people safe.

Senator NELSON. To distinguish myself from those who have
been running around with percentages looking for plans for cuts,
the reason that I am focused on this is Admiral Mullen, Chairman
of the Joint Chiefs, when asked the question, “What is the biggest
threat to America?” It wasn’t Iran. It wasn’t North Korea. It wasn’t
even the border. Although those are important challenges that we
face, it was the national debt.

So if that is the biggest threat to our country, then we must, in
fact, find ways to trend down spending, increase prosperity to both
cut and grow our way out of the situation we are in, and that
means that everybody has to do more with less. We can’t do—we
can’t ignore that reality. And so, that is why I hope we can work
cooperatively to try to find a way to make those reductions.

It is a categorical imperative that we are facing right now, based
on the threat that debt and the growing deficit is to our future. Not
just our future, but to future generations as well.

Attorney General HOLDER. No, I agree with you, Senator. We
have to find a way in which we deal with that debt problem that
is, in fact, a threat to the welfare of our Nation, while at the same
time coming up with ways in which we do the things that are ex-
pected of the Department.

You know, we are not the biggest agency. We have a proposed
budget of about $28 billion. But the responsibilities that we have
are fairly enormous with regard to everything from protecting the
American people from outside threats to dealing with the crime sit-
uation that we find within the United States.

And we have tried in this budget to allow us the ability, the tools
so that we can make sure that we keep the American people safe,
that we promote civil rights, that we protect the environment, all
of the things that are our responsibility, while being mindful, as
you correctly say, of the crisis that we face on the budget side.

Senator NELSON. Well, I appreciate it, and I know that we can
work together. And I look forward to that as we move forward with
this new budget. Obviously, the continuing resolution saga is going
to plague us, but we are going to have to find ways to make that
work as well and find some spirit of consensus to get it moving for-
ward so we are not doing it every 2 weeks.

Thank you very much.

Thank you Madam Chairman.

Senator MIKULSKI. Thank you, Senator Nelson.
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I am going to turn to Senator Murkowski and then Senator
Pryor.

Before you go, I found what you said about Admiral Mullen very
interesting. When did he say that?

Senator NELSON. Within the last 6 months.

I will get you the quote.

Senator MIKULSKI. Well, I would like to hear the quote because
then if he feels that—did he also say that he was willing to give
at the office and that Department of Defense should——

Senator NELSON. Oh, absolutely.

Senator MIKULSKI [continuing]. Now be on the table?

[The information follows:]

Admiral MULLEN. “I think the biggest threat we have to our national security is
our debt.”

Senator NELSON. What I can say is that Secretary Gates has
begun the process out there of trying to cut back and look for dupli-
cation and reduce the growth in their budget as well. So they are
on board. They are on board.

Senator MIKULSKI. And that is why we need to go not for the 2
weeks, but we need to put all things on the table and come to a
rational, orderly way to do this, because it is not good for anyone
with boots on the ground.

Senator NELSON. Absolutely.

Senator MIKULSKI. Senator Murkowski.

Senator MURKOWSKI. Thank you, Madam Chairman.

And Attorney General Holder, welcome.

Attorney General HOLDER. Good morning.

Senator MURKOWSKI. Thank you for your leadership. Good morn-
ing.

BILL ALLEN ALASKA CASE

I am going to change the subject a little bit here. I would like
to bring up with you the issue of Mr. Bill Allen, a name that I am
sure you are familiar with from Alaska.

For the benefit of my colleagues, Mr. Allen pled guilty in 2007
to multiple Federal offenses, including bribery and extortion. He
subsequently became a key witness for the Justice Department in
the trials of the late Senator Ted Stevens and several Alaskan leg-
islators. Mr. Allen is presently serving time at the Federal Correc-
tions Institute in California.

Back in 2008, the Anchorage Police Department received infor-
mation that Allen had paid a young Alaska Native woman for sex.
She was 15 years old at the time. The young woman then later
moved to Seattle, and he sought to continue that relationship. We
learned—the law enforcement folks learned that Allen had trans-
ported this young woman between Seattle and Anchorage with the
intent to engage in prostitution on multiple occasions.

The Anchorage Police Department brought in the FBI. The case
was presented to the Child Exploitation and Obscenity section for
prosecution. We understand that there were multiple trips with the
trial attorney from Washington, DC, to Alaska to work with our
law enforcement. We later learned that the trial attorney, as well
as the section chief, had recommended that the case be presented
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to the grand jury, and yet Mr. Allen has never been charged with
these crimes.

It was reported that the charges were never presented to the
grand jury, and it appears that the Justice Department simply de-
clined prosecution.

I wrote you expressing my concerns back in August, and I re-
ceived a reply from your Assistant Attorney General, Mr. Welch,
back in October. I think you knew that I was not satisfied with Mr.
Welch’s response to my concern, and Alaskans were certainly not
satisfied with the response.

I have indicated to Alaskans that I would follow up directly with
you. So, at this time, I would ask you, Mr. Attorney General, if you
can explain, as specifically as you can, why the Justice Department
did not pursue an indictment against Mr. Allen on these charges.
And if you could, specifically address the proposition that the Jus-
tice Department did not prosecute him on the sex abuse charge on
account of his cooperation in other cases.

Attorney General HOLDER. With regard to the exploitation mat-
ter, I would say that the Department certainly has a very good
record of vigorously investigating and trying these kinds of mat-
ters. I was just looking at the numbers here. We have about 4,000
of these offenders who, within the last 3 years, we have inves-
tigated.

Our caseload in that regard is up more than 1,000 percent since
fiscal year 2001. So we are vigorous in our prosecution of those
cases.

In making the determination as to what happens in any par-
ticular case, we are guided by the principles of Federal prosecution,
and we take into consideration a number of factors, among them
being the age of the case, the reliability of the witnesses, the ability
to say that we have a better than 50 percent chance of winning a
case.

Decisions to decline prosecutions or not go forward with cases are
made strictly on that basis, not with regard to political persuasion
or the role somebody has played. If a case could be made, a case
would be brought. The basis for the declination would be rooted
only in that which is governed or set out in the principles of Fed-
eral prosecution.

Senator MURKOWSKI. Given the circumstances of this particular
matter and, again, this proposition that the failure to prosecute
was based on cooperation, and that has been repeated and re-
peated, do you think I would be out of line if I were to ask the Of-
fice of the Inspector General and the Office of Professional Respon-
sibility to examine the Department’s handling in the Bill Allen
case?

Attorney General HOLDER. Well, that certainly would be within
your discretion to do that. I don’t think that is necessarily war-
ranted on the basis of the decision here. I am confident that the
decision was made, or all of these decisions were made, on the
basis of the appropriate guidelines.

We can certainly say that with regard to the case that I have not
shown an unwillingness to do things that might have been a little
controversial, maybe even unpopular, with regard to matters in
Alaska, you know, the Stevens dismissal.
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Senator MURKOWSKI. And I appreciate that.

Attorney General HOLDER. And the decision here, as I said, I am
confident follows the rules that always apply.

Senator MURKOWSKI. Well, Mr. Attorney General, I appreciate
your comments, and I certainly appreciate your actions with the
Ted Stevens matter. This is something that has so troubled Alas-
kans to the core, that you have an extremely high-profile political
figure, extraordinarily wealthy, truly abusing in a very terrible way
a 15-year-old girl over a period of years. The assumption is just
that, you know, the wealthy politician or the wealthy guy with the
political connections is able to get away with a level of criminality
that simply would not be accepted elsewhere.

I will tell you that we are not done attempting to resolve this
iisue, and I will be asking for your support as we try to pursue
this.

Attorney General HOLDER. Okay. I just want to assure you, Sen-
ator Murkowski, I have great respect for you—we have always had,
I think, good interactions—and the people of Alaska, that you
might not agree with the decisions that have been made in connec-
tion with cases that have come before the Department of Justice,
but the decisions had nothing to do with political connections,
whether somebody has cooperated in a case, or anything like that.

The decisions were made only on the basis of the facts, the law,
and the principles that we have to apply. And nothing beyond that
entered into any decisions that we have made.

But I understand the concerns that you have expressed and that
people in Alaska have. I can’t get into much detail with regard to
why particular decisions are made in particular cases, but I really
do want to assure you and the people of your State that the extra-
neous things that you mentioned did not factor into that decision-
making.
hSenator MuRrkOowsKI. Well, we will keep working with you on
this.

Thank you, Madam Chairman.

Senator MIKULSKI. Senator Pryor, thank you for your patience.

Senator PRYOR. Thank you, Madam Chair.

General Holder, it is always good to see you, and thank you for
being here today.

DEFENSE OF MARRIAGE ACT (DOMA)

I want to start with a question about your responsibilities as At-
torney General. And I know you have a lot of responsibilities. You
have to balance a lot of things. I had a little taste of that when
I was my State’s Attorney General a few years ago.

But one of the things we were very committed to in my office was
always trying to follow the law. And with that said, I am curious
about your decision recently with regard to the DOMA. My view
would be that even if you have concerns about the constitutionality,
et cetera, the Congress has passed it. It is the law until the court—
in this case, maybe the U.S. Supreme Court—tells you it is not.

I am curious about your legal rationale. And again, I don’t really
want to get into the details of DOMA, the policy. I happen to sup-
port it, but I am not even really talking about DOMA itself. I am
talking about the process that you all went through to come to a
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decision to basically stop defending one of the laws that we have
on the books.

Attorney General HOLDER. Sure. As a general principle, this De-
partment of Justice takes seriously its responsibility to defend acts
of the Congress where reasonable arguments can be made with re-
gard to their constitutionality, and we have done that. There come
rare circumstances where a decision is made within the Depart-
ment when that cannot be done, and that was the case with regard
to DOMA.

We were faced with a situation that was, in some ways, different.
We had defended DOMA in those circuits where the rational basis
standard was the standard. We were faced in the Second Circuit
with a circuit where no determination had been made as to what
was the appropriate standard to judge the constitutionality of the
statute.

We looked at the facts. Given the history of discrimination that
gays and lesbians have experienced in this country, it was our be-
lief the President accepted the recommendation that I made to
him—that a heightened level of scrutiny was appropriate.

Under that heightened level of scrutiny, the determination that
we made was that the statute was unconstitutional. And as a re-
sult, we made the determination that we would not defend the con-
stitutionality of the statute. But we will continue to enforce the
statute until it is either repealed by the Congress, or the Supreme
Court makes the determination that it is, in fact, unconstitutional.

Senator PRYOR. You mentioned that this is a rare decision by the
Justice Department. What are the other recent instances where
your administration or previous Justice Departments have made a
decision to not defend a Federal statute?

Attorney General HOLDER. Yes, I have in front of me a 4-page
document that has 10 to 15 cases in which that has occurred. I
know that Chief Justice Roberts, when he was the acting Solicitor
General in the Metro Media case, made a determination not to de-
fend the constitutionality of a statute.

There are other instances that I would be more than glad to
share with you and provide you with this document. It is, as I said,
something that is rare. It has happened during the course of this
administration probably about eight or nine times or so, more often
than not for technical reasons that we decide not to defend a stat-
ute.

What we did with regard to DOMA was extremely unique and
not indicative of any desire or lack of desire on the part of the De-
partment to do what it traditionally has done, which is defend the
constitutionality of statutes.

Senator PRYOR. I would like to look at those because I have the
concern about future Presidents that may disagree with some act
of the Congress and just decide, “Hey, you know, we are not com-
fortable with this, and so we are not going to defend it.” And I
think that part of the checks and balances is that the Justice De-
partment and the administration should defend the laws that the
Congress puts on the books, regardless of what their personal
views may be on those.
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BUREAU OF PRISONS CONSTRUCTION FUNDING

Let me go to my next question, if you will. I noticed that in one
of the accounts that you have for building of prisons, for the Bu-
reau of Prisons, my understanding is that there is some money to
build prisons. But I am concerned that there may not be enough
there to build the adequate bed space that you need. Do you have
any comments on that?

Attorney General HOLDER. Yes. That is something I am very con-
cerned about. We have really gotten as low as we possibly can get.
We have the need for additional bed space. It is a question of safety
not only for the prisoners, but for also the guards who work in
these facilities.

With overcrowding comes insecure conditions, and we want to
build new prisons to the extent that we can. We want to acquire
the Thompson facility, for instance, in Illinois, that would be used
to house high-security prisoners, where we have a particular prob-
lem.

We want to expand the facility that we have in Arkansas. We
think we have had a good experience there, and there is a high-
security facility that we would like to put there. But we would need
the support of the Congress not only this year, but in subsequent
years so that we can, in fact, construct these facilities, which I
think are very much needed. Because the reality is that as we are
successful in doing our jobs, there are increasing numbers of pris-
oners who come into the system.

Senator PRYOR. Right. Yes, I think the Federal prison system is
fairly overcrowded at this point. So we need more bed space.

Madam Chair, thank you. Thank you.

Senator MIKULSKI. Senator Lautenberg.

Senator LAUTENBERG. Thank you, Madam Chairman.

Mr. Holder, good to see you. We both spent time at Columbia
Eniversity. I don’t remember seeing you around the campus,

ut

Attorney General HOLDER. I was there.

Senator LAUTENBERG. Yes. Maybe it was before I was there.

You didn’t have President Eisenhower give you your diploma, did
you? I did.

Attorney General HOLDER. No, I did not. I did not.

EFFECT OF CUTS TO THE COPS PROGRAM

Senator LAUTENBERG. You have had a lot of experience in all
kinds of criminal prosecutions and white collar prosecutions. And
I know how arduous you are, how you want to catch them. But you
know, the one thing we know is, that you can’t try criminals or of-
fenders if you don’t first arrest them. And you can’t arrest them if
we don’t have the police on the streets and in the communities.

And we see the cuts in the COPS program. It is such a good pro-
gram, and they wanted to decimate it, the Republican side. And
there was an amendment offered to restore some of the funding.

But I want to tell you, I am pleased that the President’s budget
included a substantial increase in funding for the COPS program.
But then the House Republicans stepped in and eliminated the pro-
gram altogether.
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In the city of Camden, New Jersey, poor city, cops can’t even an-
swer burglary calls. They have to put them on a list. They can’t an-
swer car thefts. They don’t have enough manpower. Laying off
more than 100 policemen, city of Newark, I mean, we have to do
the things in those cities that can make them safer than they pres-
ently are.

Now what is the effect of a combination of layoffs and elimi-
nations that the COPS program has on safety in the streets?

Attorney General HOLDER. I think that you are exactly right,
Senator. I have great concern about proposed levels of funding with
regard to the COPS program.

Our budget asks for $600 million. That is an increase of $302
million from that which had previously been put in the COPS pro-
gram. That is a vital tool for not only the State and local forces
that benefit from the money, but also from us in the Federal Gov-
ernment.

We are only as effective as the partnerships that we try to con-
struct with our State and local counterparts. I am greatly con-
cerned by the situation, certainly, in Camden, that has been widely
reported. But I am also concerned about the inability of other de-
partments to do all the things that we expect them to do.

And it is beyond that which people traditionally think about our
State and local partners. They are our eyes and ears. They are also
the people who feed to us information that helps us on the national
security front when it comes to terrorist threats. They are fre-
quently the people who first see things that are reported to us on
the Federal side.

So I think that if we want to keep the American people safe, we
have to fund COPS at the level that we have suggested, and also
support the $3 billion that is in our budget for aid more generally
to our State and local counterparts.

Senator LAUTENBERG. Thanks.

I want to get to a couple things, if you can give me a quick an-
swer.

HIGH-CAPACITY AMMUNITION MAGAZINES

The Tucson shooter’s high-capacity ammunition clip that killed 6
people and wounded 13 others: the clips were banned until 2004 as
part of the assault weapons ban. And even former Vice President
Dick Cheney, who strongly supports gun availability, has suggested
it may be appropriate to reinstate the ban of that kind of thing.

Is (i)t time to once again ban high-capacity ammunition maga-
zines?

Attorney General HOLDER. I think that given what we saw in
Tucson and the impact that these kinds of magazines can have, I
think we should examine whether or not we want to go back to the
ban that we had on them previously. So that is something that I
think we should be looking at and working with the Congress in
trying to determine if, in fact, the reinstitution of that ban is ap-
propriate.

Senator LAUTENBERG. Do I take it that you are saying yes?

Attorney General HOLDER. I think that we should certainly look
at this and make sure that we are doing all that we can to protect
the American people.
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GUN SHOW LOOPHOLE

Senator LAUTENBERG. I hope we can. Nearly 12 years ago, the
Senate passed my legislation to close the gun show loophole. It
went to the House, and it died there.

And at the time, you were a Deputy Attorney General and urged
the House to follow the Senate’s lead and close this loophole. Re-
cent polls found that 69 percent of NRA gun owners and 89 percent
of all Americans support closing the gun show loophole.

I think everybody knows what that loophole is. It permits people
to buy guns without identifying themselves. It could be Osama bin
Laden. You don’t ask the questions about where, do you live, what
is your name? Put the money on the table, you get the bullets. Or
you get the guns.

Don’t you think it is time for the Congress to close the gun show
loophole, once and for all?

Attorney General HOLDER. Again, I think we need to look at the
existing laws that we have and the situation that we face. I am
very concerned, as the chair was saying, in terms of the numbers
of law enforcement officers who have been gunned down over the
last 2 years. And I think we have to come up with meaningful, ef-
fective ways to protect their lives, as well as the American people.

And so, we are looking in the administration now at ways in
which we can make sure that we respect the second amendment
rights that people have, but come up with effective measures that
will protect our law enforcement colleagues and, as I said, the
American people. This is a process that is ongoing within the ad-
ministration.

Senator LAUTENBERG. Well, I would hope we can get it solved,
and I would hope that we could get a permanent ATF Director. The
post has been open since 2006, and I think we ought to try to take
care of that.

Madam Chairman, thank you.

Senator MIKULSKI. You have been a staunch champion on these
issues.

Senator LAUTENBERG. Thank you very much.

Senator MIKULSKI. And we have noted the crisis that New Jersey
is in.

So, Senator Brown, one of our newest members——

Senator BROWN. Thank you, my first subcommittee hearing.

Senator MIKULSKI. So we want to say hi.

Senator BROWN. Thank you, Madam Chair.

And Mr. Attorney General, thank you. And I would have been
here at the beginning, but I presided today. So Mr. Attorney Gen-
gral, thanks for your service, and thank you for what you are

oing.

Attorney General HOLDER. Good morning.

FUGITIVE SAFE SURRENDER (FSS) PROGRAM

Senator BROWN. An announcement came out of USMS earlier
this week, late last week that they were terminating the FSS pro-
gram, which I know you are familiar with. FSS started in Ohio. It
is a pioneering program that has made a huge difference in encour-
aging mostly those who have committed misdemeanors—and it is
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10 percent or so felons, that committed felonies—to get them to vol-
untarily surrender.

They meet in a church for 2 or 3 days. Judges, prosecutors, and
police officers are there. Those people with outstanding warrants
voluntarily come and turn themselves in and are generally—their
warrants and all are generally disposed of. It is a prime example
of how law enforcement officials work together with the local com-
munity to create a safer environment for everyone.

I understand the importance of prioritizing limited budgets, but
FSS is a program with relatively little expense that has made a
huge difference. Nationally, some 35,000 individuals have volun-
tarily surrendered. It makes police officers’ jobs a lot safer because
they are not arresting someone for a traffic violation and that per-
son panics and injures or kills a police officer.

Seven thousand people in Cleveland alone in 2010 turned them-
selves in. I was there one of those days. I had been there earlier
in the program at another church. It has made such a difference.

I have written to Director Stacia Hylton and asked that you con-
tinue to work with us to restore the program. Can we expect—what
can we expect?

Attorney General HOLDER. I agree that the program has a clear
record of benefit to the courts, to law enforcement, and to the com-
munities in which it has operated. There are thousands of people
who have surrendered across the country without violence, without
danger to officers.

There are decisions that we have to make with regard to how we
can support a program that I think has worked well. I actually
think this is more a State and local responsibility. It is best a State
and local program versus a Federal responsibility.

On the other hand, I do think that we should try to find ways
in which we can support the program. And so, I would like to work
with you to see if there are grant-making opportunities, things that
we might be able to do that will support a program that has proven
to be beneficial.

Senator BROWN. Okay. Thank you.

I understand it is mostly local and State. And I mean, there are
judges, prosecutors, all State, county, city officials there. I think
the beauty of it, in part, is where after Cleveland began it, it began
in Arizona. It was done other places.

And you know, just the imprimatur of the U.S. Justice Depart-
ment with USMS can encourage local communities to do this with
minimal, relatively minimal Federal assistance and involvement
and resources and encouraging local governments to do that.

PRESCRIPTION DRUG ABUSE PROGRAMS

Let me talk about one other issue or, actually, two other issues,
both the pill mills and what has happened around the country.
Ohio has seen huge increases and larger than the rest of the coun-
try, or larger than many places in the rest of the country, abuse
of, particularly, morphine-based drugs—OxyContin, Oxycodone,
Percocet, Vicodin, a whole bunch of drugs.

We have, working with the Medicaid director in Ohio, established
a lock-in program for high-risk individuals. My understanding is
that there are currently—but, you know, we need law enforcement
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help in this, obviously, as we are doing in the State, too. There are
currently 37 operational tactical diversion squads nationwide, not
one of them based in Ohio, the seventh-largest State in the coun-
try.

Can we work together with local law enforcement to perhaps cre-
ate that in Ohio so that we can join much of the rest of the country
in that kind of assistance?

Attorney General HOLDER. Sure. I would be glad to work with
you about how we have deployed our resources. That is something
that we have devoted a great deal of attention to and have come
up with ways in which we are fighting a problem that exists in a
great many States.

But I would be glad to sit down and talk to you about ways in
which we might help you deal with the problem, the issue in Ohio.

METH LABS

Senator BROWN. Okay. And last point, Madam Chair.

On meth labs, DOJ nationally has stopped State funding for
meth lab cleanups. Is that a permanent decision, or is that some-
thing you are looking at again?

Attorney General HOLDER. That was one of those tough ones. As
we looked at the budget situation and had to make the decision
about what we are going to do with regard to the cleanup of these
meth labs when it comes to State and local operations, and it is
something that we have cut in our budget request for 2012.

All T can say is that it is just one of those tough decisions that
we had to make, given the monies that are available to us. It is
not something that I particularly like doing, but it is something
that I think we have to do if we are going to try to deal with the
financial situation that we find ourselves in.

Senator BROWN. Okay. Thank you, Madam Chair. Thanks.

Senator MIKULSKI. Thank you, Senator Brown, for those excel-
lent questions.

Mr. Attorney General, we will have additional questions that we
will submit to the record.

We want to assure you this subcommittee will be working on a
bipartisan basis with you. We also want to assure you we hope to
go to a quick resolution of this gray area with the continuing reso-
lution.

I think we have to come to closure on this, and I think the 2-
week uncertainty and the death by a thousand cuts every 2 weeks
is just terrible. And it is terrible in terms of the morale. You can-
not, as the chief executive officer, appropriately plan. The FBI
doesn’t know if it can bring on people along with our Federal law
enforcement. So we want to move to resolving this.

We will be turning to you for additional information, and we will
virlelcome a muscular approach by the President to help us with
this.

ADDITIONAL COMMITTEE QUESTIONS

If there are no further questions this morning, all Senators may
submit additional questions for the subcommittee’s official record.
We request that DOJ respond within 30 days.
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[The following questions were not asked at the hearing, but were
submitted to the Department for response subsequent to the hear-
ing:]

QUESTIONS SUBMITTED BY SENATOR BARBARA A. MIKULSKI
CONSEQUENCES OF FISCAL YEAR 2011 CONTINUING RESOLUTION

Question. The House-passed continuing resolution for wrapping up 2011 cuts the
Justice Department (DOJ) $2.6 billion below the President’s request and $833 mil-
lion below 2010 levels. The Senate alternative cuts DOJ $2.4 billion below the Presi-
dent’s request and $656 million below 2010 levels. We're in a holding pattern and
the House Republicans want us to cut $4 billion every 2 weeks. Currently, we are
under a 3-week continuing resolution that cuts $470 million below fiscal year 2010
levels in funding that would have helped State and local communities combat vio-
lent crime and improve criminal justice.

What would the cuts proposed in the House-passed continuing resolution and the
Senate alternative mean for DOJ? What are the consequences? Is there anything
else that DOJ can cut?

Answer. DOJ was very concerned about funding levels proposed in the House-
passed and Senate alternative continuing resolutions for fiscal year 2011. At a min-
imum, certain accounts, such as prisons, detention, and some of our legal divisions,
would have faced possible deficiency. While considered “discretionary” in appropria-
tions parlance, much of DOJ’s work is not discretionary and is impacted by factors
outside our control. There is nothing discretionary about protecting the American
public against terrorism and criminal threats, defending civil rights and liberties,
and upholding the rule of law.

DOJ’s fiscal year 2011 enacted budget (Public Law 112-10) is $26.9 billion, which
is $806.2 million less than the fiscal year 2010 enacted budget. Under these levels,
DOJ will sustain its core national security and law enforcement functions, but must
reduce critical funding to State and local grants, juvenile justice programs, litigating
components, and technology programs.

Some programs, such as the Integrated Wireless Network, DOJ’s strategic initia-
tive for upgrading DOJ law enforcement tactical mobile communications, received
significant and unanticipated cuts, which will be difficult to plan for and execute
in the remaining 6 months of the fiscal year. In addition, funding requested for new
positions just appropriated in fiscal years 2009 and 2010 for DOJ’s core mission
areas, as well as for the continuation of financial fraud and Southwest Border en-
forcement activities, is not provided in the fiscal year 2011 budget. DOJ will need
to closely examine existing operations and continue to implement savings and effi-
ciencies to ensure that we can absorb the increased and unfunded costs of maintain-
ing our current program efforts in fiscal year 2011.

DOJ understands the need to promote fiscal restraint and pursue savings and effi-
ciencies. To keep DOJ operating effectively within constrained funding levels, we in-
stituted a temporary hiring freeze in January 2011 and suspended all nonessential
travel, training, and conferences. In addition, all expenditures across the board, in-
cluding vehicles, employee moves, information technology (IT) process, equipment,
supplies, and contracts, are being held to essential needs.

Wherever possible, DOJ has implemented management and administrative effi-
ciencies to generate savings, which help to support existing priority programs and
maintain current efforts. DOJ has generated creative ideas to achieve efficiencies,
which have been included in the fiscal year 2011 and fiscal year 2012 President’s
budgets. But we cannot afford additional substantial cuts while preserving DOJ’s
ability to fulfill its core law enforcement.

Question. How is this affecting morale?

Answer. As I stated during the Senate Appropriations Committee hearing, em-
ployee morale associated with a long-term continuing resolution is a significant con-
cern. The uncertainty of the fiscal year 2011 budget process has had a negative im-
pact on morale throughout DOJ. In conversations I have had with personnel in the
field and with staff here in Washington, DC, uncertainty exists with regard to the
amount of funding enacted for the fiscal year, the ability of DOJ to conduct the pro-
grams we want to implement, and the question of whether or not employees will
continue to have their jobs or face furloughs or pay cuts. These have all had nega-
tive impacts on morale.

Despite these morale concerns, the dedicated staff at DOJ continue to do a good
job for the American people. Some of their concerns have been mitigated with the
enactment of the full-year appropriation; however, employee morale will suffer again
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if we are required to operate under long-term continuing resolutions in future fiscal
years.

Question. What difficulties does DOJ face when it has to operate on short-term
continuing resolutions like the five we have had to pass since October 1, 2010? Par-
ticularly the continuing resolutions that cover only 2 or 3 weeks at a time?

Answer. In addition to the morale concerns created by the uncertainty of re-
peated, short-term continuing resolutions, this method of funding also creates sig-
nificant operational challenges. The way in which continuing resolutions affect DOJ
often depends on the specific language in the continuing resolution and the way
“current rate” is calculated. If, for example, we are limited to funding provided in
the previous fiscal year (the “current rate”) and we are required to fund pay raises
during the continuing resolution period, components will be strapped for operational
funds until further appropriations, if any, are enacted. This results in a need for
limiting hiring and restricting operational spending. In the absence of a full-year
appropriation, DOJ exercises particular caution in the execution of resources and
closely monitors the status of funds through various reporting mechanisms. In some
instances where solvency becomes a concern during the continuing resolution period,
DOJ takes immediate action to remedy the situation through transfers,
reprgg‘rammings or the deferral of costs until a full-year appropriation has been en-
acted.

Overall, the activities most affected by continuing resolutions include contracting
practices, hiring, training, and procurement of IT and other major purchases. For
example, a continuing resolution creates significant uncertainty at every step of the
procurement process, from budgeting through contractor performance and invoicing.
Because continuing resolutions limit the funding available to a specified period of
time, annual contracts must be carefully scrutinized by program and procurement
officials. Depending on the type, some contracts must be fully obligated upon award.
These include fixed price contracts and subscriptions. The need to obligate a large
contract up front, at the beginning of the year, can result in funding shortfalls for
other needs such as payroll and operations. Other contracts, such as labor hour con-
tracts, can be segmented. In such cases, the contract’s period of performance is lim-
ited to the portion of the year that is funded. When the continuing resolution is ex-
tended or a full-year appropriation is enacted, these contracts must be modified.
This can be a huge workload burden for program and procurement staffs, as well
as the contractors, with no value-added.

Question. How would public safety be impacted by these proposed cuts at each of
the Federal, State, and local law enforcement levels?

Answer. At the fiscal year 2011 enacted level, DOJ will sustain its core national
security and law enforcement functions, but must reduce critical funding to State
and local grants, juvenile justice programs, litigating components, and technology
programs. With the exception of the Federal Bureau of Investigation (FBI), which
received an increase above the fiscal year 2010 enacted level, all law enforcement
components are funded at fiscal year 2010 levels. The Bureau of Prisons and Office
of the Federal Detention Trustee also received increases above the fiscal year 2010
level. However, even though the budget is essentially held flat for our law enforce-
ment agencies, the cost of doing business-as-usual i1s higher this year as a result
of requirements to support increased health insurance premiums, retirement con-
tributions, rent and move expenses, and second-year costs associated with new staff
appropriated in last year’s budget. Funding to support these “mandatory” expenses
will have to come from management and administrative efficiencies, and possibly
scaled-back operations. DOJ will do all it can, however, to ensure minimal disrup-
tion to core law enforcement and public safety initiatives.

Both the House-passed continuing resolution and the Senate alternative included
significant cuts to our State, local and tribal assistance programs, and the enacted
budget includes a 25 percent reduction to these programs. Although DOJ certainly
appreciates the gravity of the strain on State, local and tribal budgets, we will need
to implement the difficult decisions reflected in the final funding levels for our
State, local, and tribal partners. We will continue to award grant funding so that
innovative and effective law enforcement solutions are realized and will provide
whatever technical assistance possible, but our focus must also be on ensuring the
availability of sufficient resources to successfully execute Federal law enforcement
programs and responsibilities.

Question. How will these cuts impact DOJ in 20127

Answer. The cuts enacted in the fiscal year 2011 appropriation will have a signifi-
cant adverse impact on DOJ in fiscal year 2012. For example, I implemented a De-
partment-wide hiring freeze in January 2011, which means components are unable
to replace staff leaving through attrition. The funding levels provided in the fiscal
year 2011 appropriation, which are in most cases less than the fiscal year 2010
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level, are not sufficient for components to afford to “buy back” those lost positions.
As a result, DOJ is directing components to eliminate these “hollow” or unfunded
positions from their authorized position levels. DOJ’s workforce will be smaller in
fiscal year 2012 than it is in fiscal year 2011, although the workload is likely to
stay the same or increase. In addition to staffing efficiencies, DOJ is also imple-
menting management and administrative cost savings measures, such as reductions
to travel and training. DOJ’s workforce will be required to do more with less. Given
the current fiscal outlook for fiscal year 2012, this trend will likely continue for
some time.

Further, some program reductions proposed in the fiscal year 2012 President’s
budget were enacted in fiscal year 2011. For example, both the National Drug Intel-
ligence Center and the Integrated Wireless Network program saw considerable cuts
in the fiscal year 2011 appropriation, which will be difficult to plan for and execute
in the remaining 6 months of the fiscal year.

Overall, most components will need to closely re-evaluate their allocation of re-
sources to support continued base requirements, such as increased health insurance
premiums, retirement contributions, rent and move expenses, and second-year costs
associated with new staff appropriated in last year’s budget. This re-evaluation may
mean that operational funding previously available for law enforcement or litigation
activities will be adversely impacted.

COPS AND BYRNE GRANT FUNDING REDUCTIONS

Question. The 2011 House continuing resolution proposes drastic cuts in funding
for programs like Community Oriented Policing Services (COPS) and Byrne grants,
which will result in fewer police officers to protect our communities, help victims
recover, and combat crimes like violence against women. State and local agencies
would be hamstrung as partners of Federal law enforcement, but also increasingly
turn to Federal agencies to meet needs they no longer have the capabilities to ad-
dress themselves.

What concerns do you have about what these cuts will do to State and local law
enforcement agencies around the country?

Answer. DOJ understands that it is operating in an age of austerity, and that
tough choices are necessary to rein in the Federal deficit and put the country on
a sustainable fiscal path. However, these cuts threaten the hard-won historic crime
reductions achieved by State and local law enforcement over the past decade. They
also add another measure of difficulty for those agencies that support State and
local law enforcement, several of which have suffered from nearly 3 years of budget
cuts.

State, local, and tribal public safety agencies across the country face significant
budget-related challenges that threaten their ability to deliver core services and
maintain public safety. According to a December 2010 report released by the Police
Executive Research Forum, more than one-half of the 608 law enforcement agencies
surveyed experienced budget reductions in 2009 and 2010. Six out of 10 of these
agencies have experienced additional reductions in 2011. Many of these agencies
serve areas—both urban and rural—that face persistent problems with gangs, guns,
and drugs.

Numerous law enforcement agencies have been forced to lay off sworn and civilian
personnel, while others are disbanding specialized units, reducing or eliminating
training, forgoing important technology acquisitions, and limiting on-scene re-
sponses to various categories of service calls. One of the most severe cases is Flint,
Michigan. Despite a murder rate higher than Newark, St. Louis, New Orleans, or
Flint has been forced to lay off two-thirds of its force over the past 3 years.

After years of increasingly progressive policing that contributed to record crime
reductions, many agencies are forced to retreat to the 1970s, allocating the bulk of
their resources and personnel to answer calls for service. When departments run
from call to call, the gains attributed to community policing, improved analysis, and
data-driven crime prevention efforts are jeopardized.

Instilling trust in crime-prone neighborhoods takes time and patience. Maintain-
ing safe and nurturing schools often involves a stable law enforcement presence.
Preventing retaliatory violence requires substantial law enforcement resources and
attention. These activities, whether framed as community policing, quality of life en-
forcement or broken windows theory, play an important part in protecting the indi-
vidual rights and liberties guaranteed by the Constitution. Despite their importance
to neighborhoods across America, these programs are less tangible, produce less
hard data and are very difficult to defend during a budget crisis.

The Office of Justice Programs (OJP) provides training on effective responses to
such emerging and long-standing threats. OJP develops and shares knowledge about
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“what works” in preventing and controlling crime, funds important innovations, and
provides cost effective and supportive training and technical assistance. OJP also
funds technology and equipment acquisitions that can help agencies struggling with
reduced budgets to operate more efficiently.

Considering the tremendous need for DOJ’s leadership and resources among its
State, local, and tribal partners in the current economic climate, the President’s fis-
cal year 2012 request reflects an earnest effort to maximize Federal resources,
achieve efficiencies, and make the difficult decisions necessary to respond to current
fiscal realities. These programs and our relationships with State, local, and tribal
law enforcement agencies maximize the Federal Government’s ability to fight crime
and promote justice throughout the United States.

DOJ shared your concerns over the proposed cuts to the COPS office programs,
but we were pleased to see that the final fiscal year 2011 budget included these
much needed resources for our partners in State, local, and tribal law enforcement.
While the hiring program and other COPS office grant programs were cut to ensure
a budget could be passed, they were manageable reductions and we’re looking for-
ward to opening the hiring solicitation later this spring.

Question. When police departments cannot afford to put officers on the beat to
prevent and combat violent crime, what impact does this have on families and com-
munities?

Answer. In every corner of this country, State, local, and tribal police departments
are laying off officers and civilian staff, or modifying their operations as a result
of budget cuts. Police departments are now required to do more with less in this
economy, especially when there are reductions in much needed Federal resources.
The practice of policing has become more automated with technology filling in the
gaps left by fewer cops on the beat. Law enforcement agencies have learned to bet-
ter combine resources and create regional multi-agency partnerships to better ad-
dress public safety issues. Recognizing these partnerships is a priority for COPS and
DOJ’s grant making agencies, as they too must do more with less. The challenge
will be balancing the public’s expectations and demands on police with a depart-
ment’s fiscal capacity to perform its core mission.

The impact on families and communities is being felt in cities and counties across
the country as government executives are cutting policing services to fill budget
gaps. There are reports each week of cut backs including a city in the mid-west that
is looking to cut municipal services to more than 20 percent of its 139 square mile
jurisdiction. Other cities have resorted to laying off sworn police officers, which has
a direct impact on the ability to patrol neighborhoods and respond to service calls.
The ripple effect of shrinking budgets is being felt nationwide.

Question. If State and local agencies are forced to reduce their numbers because
of this funding reduction, do you anticipate a greater burden placed on Federal law
enforcement agencies to fill gaps in policing?

Answer. The economic crisis has taken a heavy toll on State and local budgets,
and public safety agencies are suffering. Last summer, the city of Oakland, Cali-
fornia laid off 80 police officers, representing 10 percent of its force. In January,
more than 160 officers in Camden, New Jersey—one-half of the police department—
were forced to turn in their badges. In Cincinnati, Ohio, officers are facing massive
lay-offs and demotions. These are just a few of the historically high-crime cities that
have seen critical public safety jobs sacrificed to shrinking municipal budgets. While
OJP does not have evaluations available through its National Institute of Justice
to measure the impact of these challenges, it seems inevitable that in this environ-
ment there will be increased calls for assistance to Federal law enforcement from
State and local law enforcement agencies.

It is difficult to predict the impact on Federal law enforcement agencies at this
stage. What we do know is that there is an ever-increasing demand for scarce Fed-
eral funding to supplement public safety initiatives. For example, when the COPS
office opened the solicitation for the COPS Hiring Recovery program in 2009, which
was part of the American Recovery and Reinvestment Act, the demand far out-
weighed the funding available with more than $8 billion in requests for the $1 bil-
lion that was appropriated. This demonstrates that the States’ need for financial as-
sistance outstrips what the Federal Government can provide.

Question. Which Federal law enforcement agencies would State and local police
turn to and would those agencies have the capabilities to help?

Answer. Based on historical experience with DOJ programs, the Drug Enforce-
ment Administration (DEA), the United States Marshals Service (USMS), the Bu-
reau of Alcohol, Tobacco, Firearms and Explosives (ATF), and the FBI all have ongo-
ing and cooperative relationships with State and local law enforcement. These agen-
cies would be most likely to receive increased calls for assistance from State, local,
or tribal agencies.
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The FBI actively provides assistance to Law Enforcement Agencies (LEAs)
through a variety of programs such as SSTFs, JTTFs, the National Academy, etc.
To the extent possible, the FBI provides assistance to LEAs on an ad hoc basis
through its field offices and the local relationships it has established.

While ATF and DEA will continue to work with State, local, and tribal law en-
forcement the anticipated fiscal year 2012 funding levels will result in reduced fund-
ing to support investigative and other activities. ATF, for example, may be forced
to reduce funding to program areas like the National Integrated Ballistics Imaging
Network, the National Tracing Center, as well as State and local training. Under
level funding DEA will be forced to manage hiring, including Special Agent hiring,
and will likely be unable to backfill positions at the rate of attrition.

Question. Are Federal LEAs set to receive any additional resources to deal with
additional demand from State and local partners?

Answer. With the exception of the FBI, which received an increase above the fis-
cal year 2010 enacted level to sustain its current services, all DOJ law enforcement
components are funded at fiscal year 2010 levels. DOJ will need to find additional
management and administrative efficiencies and possibly re-prioritize operations in
order to maintain core national security and law enforcement functions, while ab-
sorbing increases in “mandatory” expenses such as health insurance premiums, re-
tirement contributions, and rent. DOJ appreciates the gravity of the strain on State,
local and tribal budgets, and we will need to implement the difficult decisions re-
flected in the final funding levels for our State, local, and tribal partners. We will
continue to award grant funding so that innovative and effective law enforcement
solutions are realized, and we will continue to provide necessary and appropriate
technical assistance.

STOPPING CHILD PREDATORS

Question. The National Center for Missing and Exploited Children (NCMEC)
there are more than 100,000 noncompliant sex offenders at-large in the United
States. The Adam Walsh Child Protection and Safety Act of 2006 (Public Law 109—
248) gives the USMS the authority to treat convicted sex offenders as fugitives if
they fail to register, as well as to assist jurisdictions to locate and apprehend these
individuals.

USMS estimates it needs a dedicated force of 500 deputies to fully implement the
Adam Walsh Act. Currently, there are 177 deputy marshals on board. No additional
funds have been requested for Adam Walsh Act implementation and enforcement
in fiscal year 2012.

If USMS estimate they need 500 deputies to fully enforce the Adam Walsh Act
and keep our children safe, why has DOJ failed to request additional resources in
fiscal year 2012 for USMS to hire more deputies to meet this need?

Answer. The Adam Walsh Child Protection and Safety Act is a landmark piece
of legislation that considerably enhances the ability of DOJ to respond to crimes
against children and vulnerable adults and prevent sex offenders who have been re-
leased back into the community from victimizing other people. DOJ and USMS fully
support the mandates of the Adam Walsh Act. The fiscal year 2012 President’s
budget for USMS requests $57 million for Adam Walsh Act related activities, an in-
crease of $9 million (19 percent).

Question. If more resources cannot be devoted to enforcing this act, what other
measures could the Congress adopt which would improve the effectiveness of the in-
vestigators? Specifically, would DOJ support documentary administrative subpoena
power for the USMS in its investigative capacity?

Answer. Additional tools, such as the ability of the USMS to secure its own docu-
mentary administrative subpoena authority, would help make sex offender inves-
tigations more robust. DOJ supports a grant of such authority. DOJ will consider
and inform the subcommittee if there are other nonmonetary measures that would
enhance DOJ investigations.

FINANCIAL FRAUD—PREDATORY LENDING

Question. Predatory lenders across the United States continue destroying families
and communities, and undermine faith in our financial systems. DOJ’s financial
fraud workload continues increasing as more predatory lenders are exposed. Last
year, the Congress gave you an estimated $865 million, including resources to hire
54 new agents, 165 new attorneys, and 142 new professional support staff dedicated
to investigating financial fraud. This brings the total number working on this prob-
lem to more than 4,700 Federal personnel.
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When provided the resources to hire and equip full task force teams of agents,
forensic accountants, analysts, and attorneys to work on the financial fraud case
workload, what exactly does this mean DOJ is able to do?

Answer. These resources allow DOJ to prosecute financial fraud aggressively.
Many of the financial fraud crimes that DOJ investigates are increasingly sophisti-
cated and involve complex schemes, numerous asset transfers, and tens of thou-
sands, if not millions, of pages of documents. Investment frauds can involve a sig-
nificant money laundering component as well, and victim funds are often secreted
away in numerous accounts. In order to successfully prosecute these crimes and to
obtain recovery of the assets for victims, prosecutors and agents are often required
to sort through voluminous bank records and other documents, and to trace fund
flows into and out of bank accounts, including overseas accounts.

Similarly, many financial fraud crimes involve the use of sophisticated accounting
gimmicks, joint partnerships, fraudulent accounts, and corporate shell entities. In
order to pierce these schemes, investigators are required to analyze numerous
records and understand accounting rules. Forensic accountants and analysts may be
asked to apply their expertise in reviewing accounting records, sales agreements,
third-party transactions, partnership and corporate records, and bank records.

Question. The phrase “economic fraud” covers a broad range of financial crimes.
What types of economic fraud investigations and prosecutions are DOJ’s teams of
FBI agents, U.S. Attorneys, legal divisions, and the inspector general (OIG) tack-
ling? With each type of fraud case, give examples using successfully prosecuted con-
victions and recoveries.

Answer. DOJ investigates and prosecutes a wide range of crimes that could be
characterized as economic fraud. For example, DOJ’s economic crime prosecutions
include investment fraud, bank fraud, mail fraud, wire fraud, securities fraud, and
mortgage fraud. These schemes can bring economic devastation to their victims.

One case in particular serves as an example of DOJ’s efforts to prosecute each
of these types of fraud cases: the April 19, 2011, conviction of Lee Bentley Farkas,
the former chairman of a private mortgage lending company, Taylor, Bean &
Whitaker (TBW). In that case, in connection with a $2.9 billion fraud scheme, a Fed-
eral jury in Alexandria, Virginia, convicted Farkas of one count of conspiracy to
commit bank, wire, and securities fraud; six counts of bank fraud; four counts of
wire fraud; and three counts of securities fraud. Farkas and his co-conspirators en-
gaged in a scheme that misappropriated more than $1.4 billion from Colonial Bank’s
Mortgage Warehouse Lending Division in Orlando, Florida, and approximately $1.5
billion from Ocala Funding, a mortgage lending facility. The scheme led to the col-
lapse of TBW, one of the largest private mortgage lending companies in the United
States, and Colonial Bank, 1 of the country’s 25 largest banks in 2009.

DOJ’s prosecution of two brothers, Matthew and Lance La Madrid, is another re-
cent example of its efforts to prosecute mortgage-related fraud. On January 3, 2011,
both defendants pleaded guilty in the southern district of California to mail fraud
charges pertaining to a $30 million mortgage fraud and investment fraud scheme.
As part of the scheme, the brothers used false borrower information to obtain mil-
lions of dollars in mortgages, which they then used to fund a real estate investment
fraud scheme.

DOJ has prosecuted numerous other economic fraud cases that involve invest-
ment, bank, and securities fraud. For example:

—On March 12, 2009, Bernard Madoff pleaded guilty to 11 felony counts, includ-
ing counts for securities fraud and investment adviser fraud, in connection with
perhaps the largest investment fraud scheme in history. On June 29, 2009,
Madoff was sentenced to 150 years’ imprisonment;

—On January 27, 2010, Scott Rothstein, the former managing partner of a Florida
law firm, pleaded guilty to orchestrating a $1.2 billion fraud scheme. On June
9, 2010, Rothstein was sentenced to 50 years imprisonment;

—On December 2, 2009, Thomas Petters was convicted after trial for master-
minding a $3.7 billion investment fraud scheme that defrauded thousands of in-
vestors. On April 8, 2010, Petters was sentenced to 50 years imprisonment; and

—On May 11, 2009, Marc Dreier—the founder of Dreier LLP, a law firm with
more than 250 employees—pleaded guilty to a securities fraud scheme which
caused approximately $400 million in losses. On July 13, 2009, Dreier was sen-
tenced to 20 years imprisonment.

Recoveries from these cases have been substantial. In December 2010, for exam-
ple, DOJ announced that the estate of Jeffrey Picower, a Madoff investor, had
agreed to forfeit to the United States more than $7 billion, representing all the prof-
its that Picower had withdrawn from Madoff’s fraudulent investment advisory busi-
ness.

VerDate Nov 24 2008  11:00 Jul 12,2012 Jkt 064591 PO 00000 Frm 00038 Fmt6633 Sfmt6621 U:\2012HEAR\11HEAR\11MA10DOJ.TXT 64591



33

Question. Since DOJ ramped up its crackdown on economic fraud, how many
cases has the Justice Department successfully prosecuted? How many convictions
have resulted? What did those schemes cost victims and how much in losses have
been recovered?

Answer. DOJ has aggressively prosecuted cases involving economic fraud. Accord-
ing to DOJ statistics, in fiscal year 2009, the 94 U.S. Attorney’s Offices (USAOQOs)
charged at least 4,704 defendants with crimes concerning financial fraud, and ob-
tained at least 4,091 guilty convictions against individual defendants in such cases.
In fiscal year 2010, those numbers increased: the USAOs charged at least 5,459 de-
fendants with crimes concerning financial fraud, and obtained at least 4,423 guilty
convictions against individual defendants in such cases. These frauds have cost vic-
tims, and resulted in losses of, billions of dollars.

At the same time, through both criminal and civil enforcement efforts, we have
sought to recover billions of dollars. DOJ estimates that in fiscal year 2010, $4.8
billion in losses were recovered in criminal financial fraud related cases. According
to the United States Sentencing Commission, in fiscal year 2010, courts ordered
$6.6 billion in restitution to victims of Federal fraud related crimes. DOJ also seeks
to forfeit funds where appropriate. In December 2010, as just one example, we an-
nounced that the estate of Jeffrey Picower, a Bernard Madoff investor, had agreed
to forfeit more than $7 billion to the United States, representing all the profits that
Picower withdrew from Madoff’'s fraudulent investment advisory business.

Question. How much does it cost DOJ to successfully prosecute an economic fraud
case, ranging from the lowest of recoveries to the highest? Describe the resources—
including personnel, time, and other tools—required to successfully prosecute this
range of crimes.

Answer. It is difficult to quantify how much any particular financial fraud case
costs DOJ to prosecute successfully. We investigate thousands of fraud cases every
year, and individual prosecutors and agents work on multiple cases at any given
time. Nevertheless, the component costs are identifiable as:

—personnel, including attorneys, paralegals, agents, and support staff;

—IT resources;

—electronic document collection, storage, management, and review tools; and

—litigation support for trial.

The expenses vary depending upon the size and complexity of a case. Many cases
are prosecuted by one prosecutor and one agent, working with minimal administra-
tive support. These prosecutors and agents are also working on other cases. The
larger the fraud scheme, however, the more likely the case is to involve large num-
bers of documents, bank records, and witnesses, and therefore to require additional
prosecutors, agents and litigation support resources.

Complex fraud cases, including large-scale investment fraud schemes and cor-
porate fraud cases such as the Farkas, Petters, and other cases discussed in re-
sponse to question 14, are extremely resource-intensive and cannot be successfully
prosecuted and investigated without a substantial resource commitment by DOJ.
These cases typically involve tens of thousands, if not millions, of pages of docu-
ments to review; numerous company and third-party witnesses, including account-
ants and analysts; and substantial travel.

Question. Neither the Senate nor the House 2011 continuing resolution provides
additional funds in 2011 for FBI, U.S. Attorneys, and DOJ’s litigation divisions.
How will this impact DOJ’s ability both this year and in 2012 to conduct fraud in-
vestigations?

Answer. DOJ is committed to investigating and prosecuting all forms of financial
fraud aggressively, and we will continue to do so with existing resources. To the ex-
tent that the Congress appropriates additional funds for the Justice DOJ to use in
prosecuting financial fraud cases, we will use those resources to bolster our already
vigorous efforts in this critical area.

Question. How can DOJ better help State and local officials investigate predatory
lenders?

Answer. DOJ currently works closely with its State and local law enforcement
partners on financial fraud cases in numerous ways, including through regional
mortgage fraud task forces and working groups; through the coordinated efforts of
the Financial Fraud Enforcement Task Force, which includes many State and local
enforcement officials; and through the National Association of Attorneys General
and the National District Attorneys Association. DOJ will continue to use these and
other avenues to work with its State and local partners in the future.
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CYBER SECURITY

Question. Cyber intrusions are increasing and threaten the U.S. economy and se-
curity. Foreign firms are hacking into our corporate networks, stealing trade secrets,
and reducing our competitiveness. Terrorists and foreign nations with advanced
cyber intrusion abilities could shut down power grids and financial systems, and
steal U.S. counterterrorism information, like IED jammer technology.

DOJ requests $167 million to combat computer intrusions, including $129 million
for FBI’s Comprehensive National Cybersecurity initiative and $38 million for dig-
ital forensics in fiscal year 2012, an increase of $18.6 million compared to current
services and equal to the fiscal year 2010 enacted level. FBI, in particular, has
unique authorities to collect domestic intelligence and investigate foreign intrusions
to Government and private networks.

Describe the Justice Department’s efforts—particularly those of the FBI—to pro-
tect cyberspace.

Answer. FBI maintains a comprehensive cyber program to pursue cyber threats.
This program is driven by investigative and intelligence goals, focusing on the actors
and organizations behind computer intrusions. FBI has had several well-publicized
arrests of criminal cyber threat actors, including extraditions and foreign govern-
ment arrests of actors operating abroad. FBI’s cyber program also provides insight
into the tactics, techniques, capabilities, and targets of cyber threat actors, allowing
FBI to share timely and actionable information to net-defenders who might other-
wise be unaware of the network vulnerabilities discovered by our adversaries.

FBI is also responsible for operating the National Cyber Investigative Joint Task
Force (NCIJTF), a multi-agency national focal point for coordinating, integrating,
and sharing pertinent information related to cyber threat investigations. NCIJTF is
the day-to-day workplace for 18 member organizations that collectively identify and
prioritize cyber threat actors. NCIJTF participants work in concert to design and
implement operations that mitigate the threat through any of their combined
counterterrorism, counterintelligence, intelligence, and law enforcement authorities.
NCIJTF focuses primarily on national security and significant criminal threats,
helping to coordinate domestic operations among members and integrate these oper-
ations with intelligence activities conducted outside the United States. NCIJTF has
demonstrated numerous positive outcomes in the areas of attribution and advance
indications and warnings that help targeted victims mitigate the consequences of
cyber exploitation or avoid attack altogether.

Other DOJ components, including the Criminal Division, National Security Divi-
sion, and the 94 USAOs, through the national Computer Hacking and Intellectual
Property coordinator program, collaborate with the FBI in securing lawful authority
to obtain electronic evidence to assist in the investigation and prosecution of
cybercrime, cooperate internationally on evidence collection and extradition, and,
when appropriate, lead prosecutions against those who have used computer net-
works to commit crimes. DOJ also engages regularly with partner agencies, includ-
ing the Departments of Defense (DOD), Homeland Security, and State, to ensure
that the Department’s response mission is appropriately coordinated with the pro-
tection, warning, and defense missions of other agencies.

Question. How will the 2011 continuing resolution impact DOJ’s ability to protect
U.S. information and technology networks from cyber attacks?

Answer. The fiscal year 2011 President’s budget request included $45.9 million in
enhancements to combat cyber attacks against the U.S. information infrastructure.
The fiscal year 2011 full year appropriation does not fund this request, thus limiting
FBI’s ability to evolve its cyber program, enhance personnel efforts against emerg-
ing cyber terrorist and critical infrastructure threats, and resource NCIJTF facilities
and technology requirements.

Question. Although the 2012 budget request to detect and combat computer intru-
sions is $18.6 million more than current services, it is actually a request equal to
the fiscal year 2010 enacted budget for this purpose. Given that President Obama
has identified cybersecurity as an imperative of national security, and DOJ and FBI
are recognized as the leaders in cybersecurity among civilian agencies, why were no
increases above fiscal year 2010 enacted levels requested in the fiscal year 2012
b}llldget? Are you seeking the necessary resources in the fiscal year 2012 budget for
this?

Answer. DOJ requests program increases for computer intrusions in its fiscal year
2012 budget to:

—prol\{/ide increased coverage of terrorists seeking to use cyber as a means of at-

tack;

—enable the National Cyber Investigative Joint Task Force (NCIJTF) to have 24/

7 operations; and
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—add capacity to FBI-wide electronic surveillance and digital forensics programs.

The fiscal year 2012 budget requests an 8 percent increase in agents assigned to
the FBI’'s CNCI program. The request level in dollars is the same as fiscal year 2010
enacted because of some changes in resource mapping in the financial system; how-
ever, the program will be enhanced by the resources requested.

Question. How can Justice and FBI possibly expand their cyber security capabili-
ties in future years when faced with 2011 continuing resolution impacts?

Answer. Unfortunately, the fiscal year 2011 full-year appropriation fails to fund
$46 million in important improvements to FBI’'s CNCI program. As a result, stra-
tegic development is stalled and the program will be forced to delay making long-
term investments, as limited fiscal year 2011 funds will be reprioritized for existing
infrastructure, technical contract services, or other core items as needed. The capac-
ity to expand the program will remain constrained while funding levels remain con-
stant.

UNCOLLECTED COURT-ORDERED FINES

Question. In the last decade, Federal courts have ordered roughly $65 billion in
fines and restitution from schemers and scammers who prey on hard working, U.S.
middle class families. But the Federal Government has collected only 2 cents for
every $1 owed, totaling an estimated $3.5 billion collected to date. These fines are
mainly supposed to compensate crime victims.

Who at DOJ is responsible for collecting court-ordered compensation?

Answer. Pursuant to 28 C.F.R. §0.171, each USAO is required to have a Financial
Litigation Unit (FLU) to enforce and collect civil and criminal debts owed to the
United States and victims of crime. There are 93 FLUs (Guam and the Mariana Is-
lands are combined). The FLU is responsible for handling civil claims and “activities
related to the satisfaction, collection, or recovery of fines, special assessments, pen-
alties, interest, bail bond forfeitures, restitution, and court costs arising from the

prosecution of criminal cases . . . by the United States Attorneys.” 28 C.F.R.
§0.171(a).

Question. How many agents, prosecutors, and support staff collect owed fines and
restitution?

Answer. Approximately 350 positions in USAOs are dedicated to the collection of
debts owed the United States and victims of crime.

Question. What are the obstacles standing in the way of collecting these fines?
What can we do to fix those problems? What tools does DOJ need to ensure that
it can aggressively collect the fines an restitutions criminals owe?

Answer. There are a number of obstacles to collecting court ordered fines and res-
titution:

—Under current law, there are no statutory provisions that require a defendant
charged with an offense for which restitution is likely to be ordered to preserve
their assets for restitution. In other words, under current law, we cannot start
collecting or even ensure that any money that the defendant does have is pre-
served for victims until after the defendant is sentenced and restitution has
been ordered. White collar fraud activity may take years before being discov-
ered, investigated, and successfully prosecuted. In a January 2005 report (GAO—
05-80), GAO found that in the cases they reviewed, anywhere from 5 to 13
years had passed since the time of the criminal activity before an order of res-
titution was entered, leaving a significant period of time for defendants to dis-
sipate their assets.

—The orders of restitution many times tie the Government’s hands. That is,
courts are ordering the full amount of restitution; however, they are then add-
ing a very small payment schedule governing the payment of the restitution by
the defendant. For example, the court will order $1 million in restitution and
then go on to say that the defendant shall pay the restitution at $100/month.
Additionally, courts often fail to order payment immediately. For example, the
court will order that payment is not due until after the period of incarceration.

—Under The Mandatory Victims Restitution Act (MVRA), not only must restitu-
tion be ordered for the full amount of the loss, but judges cannot take into con-
sideration the defendant’s ability to pay. As a result, financial penalties are im-
posed on individuals with no resources, no incomes, or have limited incomes
while incarcerated, and thus this population does not effectively have a means
to pay the imposed debts.

—Under MVRA, courts must impose restitution for the full amount of the victims’
losses. However, this often has no correlation to the actual benefit to the de-
fendant. In other words, restitution is not based on how much the defendant
made on the fraud, (it is not a disgorgement of the defendant’s gain), but rather
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on the loss to the victims. This disparity can especially be seen in security fraud
cases. As a result, even if the Government recovered the full amount of the de-
fendant’s gain (and took every asset the defendant possessed), we would still
not recover an amount close to satisfying the restitution order.

—In a July 2001 report (GAO-01-664), GAO indicated that a lack of asset inves-
tigators, as well as the limited number of collection staff (in relation to the
number of criminal debt collection cases), presents an obstacle for the USAOs
in the effective collection of criminal debt. MVRA mandated that the U.S. Attor-
neys collect restitution on behalf of non-Federal victims of crime. While the
Congress recognized the importance of ensuring that these non-Federal victims
be compensated, no additional resources were given to the USAOs to carry out
this mandate.

Question. If more court fees were recovered, would DOJ receive a portion of those

collections?

Answer. No. While the total outstanding criminal balance is approximately $65
billion, the amount of criminal debt collected over the past decade is approximately
$15 billion. Criminal debt is made up of several components:

—special assessments ($100 for every count of conviction);

—fines; and

—restitution (Federal and non-Federal).

With limited exceptions, collections of both special assessments and fines are de-
posited into the Crime Victims Fund. These monies are subsequently disbursed by
OJP to the States to fund State-run victim assistance and compensation programs.
Restitution collections are disbursed directly to the victims of the crime for which
the restitution was ordered. Victims can be either the United States or, for the most
part, non-Federal individuals or entities. An increase in collections would not result
in additional monies coming to DOJ for law enforcement purposes. In order for DOJ
to retain a portion of criminal collections, there would need to be legislation author-
izing the Department to do so.

TASK FORCES—STATE AND LOCAL LAW ENFORCEMENT

Question. Joint Terrorism Task Forces (JTTFs) are Federal, State, and local police
and intelligence agencies that work together to identify and respond to terrorist
threats at the local level. There are now more than 100 task forces led by FBI, with
4,400 participants.

These teams have been front and center in recent failed bombing attempts on a
military recruiting station in my own home State of Maryland, former President
Bush’s home in Texas, and a holiday tree-lighting ceremony in Oregon. Their efforts
have prevented what could have been deadly attacks on Americans.

How beneficial are the Task Forces in responding to terrorist threats? What
unique role do they play in terrorism investigations?

Answer. JTTFs are highly beneficial and play an essential role in responding to
terrorist threats and protecting the United States from attack:

—they enhance communication, coordination, and cooperation among the Federal,
State, local, and tribal agencies (by sharing information regarding suspected
terrorist activities and/or subjects on a regular basis and providing access to
other investigative databases to ensure timely and efficient vetting of leads);

—they provide a force multiplier in the fight against terrorism; and

—they enhance FBI's understanding of the threat level in the United States.

Currently, FBI leads 104 JTTFs:

—One in each of the 56 field office headquarter cities; and

—Forty-eight in various FBI resident agencies.

In addition to the FBI, 688 State, local, and tribal agencies, and 49 Federal agen-
cies have representatives assigned to JTTFs. FBI is the lead Federal agency with
jurisdiction to investigate terrorism matters, and JTTFs are the FBI’s mechanism
to investigate terrorism matters and protect the United States from terrorist attack.

Question. Why have the number of Task Force participants been declining since
2009? What does it mean for DOJ when the number of Federal, State, and local par-
ticipants decreases? What does it mean for your State and local partners?

Answer. Overall, JTTF participation has declined since 2009 from 4,597 to 4,506
members. Since 2009, State and local JTTF participation has declined by 60 full-
time and 26 part-time members. During this same time period, FBI increased as-
signed personnel to JTTFs, and participation by other Federal agencies has in-
creased by 20 full-time members and declined by 97 part-time members.

JTTF membership decline can be attributed to current Federal, State, and local
budgetary constraints that have created manpower issues for agencies and caused
them to pull back personnel from JTTFs. Federal, State, and local agency full-time
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and part-time JTTF participation comes at a great manpower staffing cost to par-
ticipating agencies and it will likely become increasingly difficult for agency execu-
tives to detail personnel to JTTFs due to budgetary constraints. FBI will continue
to support the ability of its State and local law enforcement partners to participate
in JTTFs, including by paying for overtime of State and local task force officers with
funding provided by the Assets Forfeiture Fund.

It is important to ensure the overall decline in Federal, State, and local JTTF par-
ticipation does not negatively impact interagency coordination, cooperation, and in-
formation sharing at all levels. Defeating terrorism cannot be achieved by a single
organization. It requires collaboration with Federal, State, local, and tribal partners
to identify suspicious activity and address it. Given the persistent and growing
threat posed by terrorists, JTTFs require an enhanced presence of other law en-
forcement and intelligence entities on task forces. JTTFs cover thousands of leads
in response to calls regarding counterterrorism-related issues. These leads address
potential threats to national security and require a significant amount of coordina-
tion and resources.

Question. Do you anticipate expanding Task Forces in the future if funds are
available? Or would you recommend that funding go to another priority area?

Answer. As noted in the response to question 27, JTTFs are extremely effective
in investigating terrorism matters and protecting the United States from terrorist
attacks. JTTFs enhance communication, coordination, and cooperation amongst the
Federal, State, local, and tribal agencies, and provide a force multiplier in the fight
against terrorism. Additional resources would help FBI and other Federal, State,
local, and tribal agencies increase participation on the JTTFs, and thus assist in
combating terrorism.

Question. What additional resources would you need to expand the program?

Answer. In order to expand JTTFs, funding for personnel (FBI and task force offi-
cers), overtime, space, equipment, and other items would be necessary.

VIOLENCE IN FUGITIVE APPREHENSION

Question. Over the past few months, there has been an alarming increase in the
number of deputy marshals and State and local law enforcement officers who assist
USMS task forces critically injured or killed while pursuing dangerous fugitives.
Just days before this subcommittee’s hearing with the Attorney General, a deputy
marshal was shot and killed, and another deputy marshal and a task force officer
were shot, as they attempted to catch a violent fugitive.

These recent acts of violence against law enforcement officers, including deputy
marshals, serve as a reminder that law enforcement personnel put their lives on the
line every day to keep our communities safe. Fugitive apprehension is always dan-
gerous, as these individuals are often known to be violent and make concentrated
efforts to avoid capture. When faced with the prospect of answering for their crimes,
some lash out. The brave work of our deputy marshals and their partners in State
and local law enforcement is vital to bringing criminals to justice. They are on the
front lines of keeping us safe, so we must arm them with resources to apprehend
these fugitives as safely as possible.

Recent tragedies in Missouri, West Virginia, Florida and Washington, DC, involv-
ing injuries and deaths of deputy marshals and task force officers suggest an in-
crease in violence shown by fugitives. Why have we seen this rise in violence?

Answer. The National Law Enforcement Officers Memorial Fund reports that as
of April 19, 2011, 29 officers have been killed in the line of duty as a result of gun-
fire, compared to 17 through the same date in 2010. Two of the slain officers were
Deputy U.S. Marshals and another six were USMS task force officers. These statis-
tics are sobering, but also somewhat perplexing, as a review of the FBI’'s Uniform
Crime Reports indicates that violent crime has actually decreased in recent years.
Although the violent crime rate fell 6.2 percent between 2009 and 2010, law enforce-
ment firearm fatalities increased by 24 percent over this same time period.

Many factors potentially contribute to the increase in violence shown by fugitives.
Although there is no specific explanation for the rise in violence against law enforce-
ment personnel, one factor may be that USMS has been confronting an increasing
number of violent fugitives over the past decade with the expansion of Violent Of-
fender Task Forces (VOTF). In fiscal year 2001, VOTF's were responsible for clearing
approximately 21,000 felony State and local warrants. In fiscal year 2010, more
than 118,000 violent fugitives were arreste