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NEW STATE VOTING LAWS: BARRIERS TO THE
BALLOT?

THURSDAY, SEPTEMBER 8, 2011

UNITED STATES SENATE,
SUBCOMMITTEE ON THE CONSTITUTION,
CrviL RIGHTS, AND HUMAN RIGHTS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 2:01 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Richard J. Durbin,
Chairman of the Subcommittee, presiding.

Present: Senators Durbin, Franken, Coons, Graham, and Cornyn.

OPENING STATEMENT OF HON. RICHARD J. DURBIN, A U.S
SENATOR FROM THE STATE OF ILLINOIS

Chairman DURBIN. This hearing of the Subcommittee on the
Constitution, Civil Rights, and Human Rights will come to order.
Today’s hearing will examine whether a number of new State vot-
ing laws imperil the right to vote.

This year we have watched young people in places like Egypt
and Tunisia take to the streets to fight for what we in America
often take for granted: the right to elect our leaders. In our coun-
try, regardless of how big the disagreement, how intense the de-
bate, we settle our political differences at the ballot box. We have
enshrined the right to vote as one of the major rights that every
American citizen has. But over the course of history, we know that
that right has often been honored in the breach.

Only in the last century did Americans win the right to directly
elect their United States Senators. And for more than half of the
life of our Republic, a majority of the adult population—the women
of America—were not allowed to vote. Even after the franchise was
legally expanded for close to a century, a well-organized, violent,
often racist campaign successfully prevented many African-Ameri-
cans from exercising their right to vote. Fortunately, our country
over time corrected and learned from these mistakes.

In fact, our Constitution has been amended more to expand and
protect the right to vote than for any other issue. Six constitutional
amendments—the 15th, 17th, 19th, 23rd, 24th, and 26th—ratified
over the course of 100 years, underscore our Nation’s commitment
to ensure that all adult citizens enjoy free and full access to the
ballot. Courageous Americans fought for these constitutional
amendments in order to guarantee the right to vote for all citizens,
regardless of their race, sex, class, income, or State of residency.

o))
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We must be constantly vigilant against threats to those hard-
fought victories.

That is why earlier this year I held a hearing on what I consider
a threat to our democracy posed by the Supreme Court’s Citizens
United decision and the flood of special interest cash into elections
and the need to fundamentally reform the way we finance our cam-
paigns.

Today we are going to examine another potential threat to our
democracy: recently passed State voting laws designed to restrict
voting. I am deeply concerned by this coordinated, well-funded ef-
fort to pass laws that would have the impact of suppressing votes
in States like Wisconsin, Texas, Florida, Indiana, Georgia, Ala-
bama, Tennessee, and South Carolina.

Regardless of the stated intention or goals, many analysts believe
these laws will cause widespread voter suppression and disenfran-
chisement by making it more difficult for millions of disabled,
young, minority, rural, elderly, homeless, and low-income Ameri-
cans to vote. Let us take a moment to consider some of the new
restrictions on voting we will discuss today.

Since the beginning of this year, seven States have passed laws
requiring certain forms of photo identification prior to voting. At
first blush, it might appear that ID requirements are reasonable.
After all, who cannot produce an ID? Well, there is an old saying
that applies here: The devil is in the details.

The way these laws are written, not just any ID will do. Accord-
ing to numerous studies, millions of Americans who are currently
eligible to vote do not have an ID that would satisfy these new re-
strictive laws, and these individuals are disproportionately young,
low-income, senior citizens, African Americans, and Latinos. It is
unclear what, if any, efforts are being made to make sure that
those who do not have the required IDs will be able to obtain them
before the next election.

Some States have also passed laws drastically reducing the early
voting period. Early voting is primarily used by our fellow citizens
who cannot get to the polls on election day for a variety of reasons.
They may not have reliable transportation. They may work at a job
that does not allow them to take time off. They may have trouble
finding child care. If they are disabled or elderly, they may not be
able to count on receiving the assistance they need to get to the
polls on election day.

For these reasons and many others, the number of people voting
early has increased with each election. In 2008, for example, 30
percent of all votes were cast before election day, which causes one
to ask: Why are some States reducing the early voting period when
the number of early voters is clearly on the rise?

Finally, there are two States—Florida, Senator Bill Nelson’s
State; and Texas—that have enacted laws that threaten to end
voter registration drives by nonpartisan groups. The Florida law
places onerous administrative burdens on volunteers who sign up
to help their neighbors register to vote. If a volunteer fails to meet
a series of administrative requirements, they could be prosecuted
and fined. This law is so bad that for the first time ever the League
of Women Voters, a highly respected, nonpartisan organization, in-
definitely suspended all voter registration drives in Florida.
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These are just three examples of laws that could seriously im-
pede voting rights in America. The proponents of these new restric-
tive State laws argue that they are all about reducing fraud. Yet,
as Professor Levitt, a witness on our second panel, has dem-
onstrated, the incidence of voter fraud in America is minimal, and
the 1("1eported fraud is often anecdotal, unsubstantiated, and con-
trived.

I am particularly concerned that the States where these laws
were passed have not taken adequate measures to ensure that af-
fected individuals will, in fact, have the ability to vote. That is why
today I am sending a letter to the Governors in three of these
States—Florida, Wisconsin, and Tennessee—asking them to inform
the Subcommittee of their plans for ensuring that the laws they
have enacted will not disenfranchise the citizens of their State.

Protecting the right of every citizen to vote and ensuring our
elections are fair and transparent are not Democratic or Repub-
lican values. They are American values.

Now I want to recognize the Ranking Member of the Sub-
committee, Senator Graham, for his opening statement.

STATEMENT OF HON. LINDSEY GRAHAM, A U.S. SENATOR
FROM THE STATE OF SOUTH CAROLINA

Senator GRAHAM. Thank you, Mr. Chairman. Obviously, I have
a different view on this. My State just passed a voter ID law, and
I want to congratulate the legislature in South Carolina. In the fu-
ture, if the Justice Department approves this program, you will
have to have a driver’s license or a DMV ID card. And what we
have done in South Carolina is if you do not have a driver’s license,
you can go to a Department of Transportation facility and get an
ID card that will allow you to vote and do anything else you need
an ID for, and we will give you a ride there. A passport, a military
ID, we are going to come up with a voter registration card, which
I think is a really good idea, that is going to have a photo on it.

You know, illegal immigration is something that bedevils the
country, and the reason most people come here is to find work in
America that they cannot find in their native country because of
corruption and lack of employment. So I understand why people
come. But from an employer’s point of view, it is hard to verify em-
ployment. So I, along with Senator Schumer, have suggested that
we take our Social Security cards and make them biometric, a
photo, something that is tamper-proof so that when you get a job
the employer will know you are who you say you are. When you
get on an airplane, you have to have some form of ID because we
want to make sure that you are who you say you are because of
the threats we face. And when it comes to voting, I do not think
it is too much of a stretch to say you have to prove that you are
virlho you say you are, and we will find accommodating ways to get
there.

But I just have a different view. I think what South Carolina did
makes eminent sense to me, and the law of the law, as I under-
stand it, is the Indiana system has been upheld, and you will see
more of this, Mr. Chairman, not less. Thirty States have some form
of voter ID requirement. So I think this is the future of the coun-
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try, something we should embrace at the Federal level, because
elections do matter.

Casting a vote should be as easy as possible. It should require
some participation. And I would end with this thought: Democracy
is a fragile thing. We all have to work to make sure it survives.
If you want to control illegal immigration, are you willing to do
your part? Would you be willing to take your Social Security card,
which can be duplicated by midnight as a piece of paper, and turn
it into a bioimetric document to help the country secure employ-
ment? Are you willing to show your ID card to get on a plane just
because we are threatened by people in the world and we need to
know who they are? And all the hijackers had five or six fake driv-
er’s licenses. So I think sanctifying the voting process in a way that
makes sense to make sure that we are electing people based on
registered voters is a goal that we should all be concerned about
and want to achieve. And from a South Carolina perspective, I
have no desire to suppress people from voting. I want as many peo-
ple as possible to vote and all of them to vote for me. And I know
that is not realistic. And if you do not vote for me, that is okay.
I want you to be able to vote, but I want to make sure that we do
it in a way that preserves the integrity of elections, not just mine
but everyone else’s.

Thank you for the opportunity to speak.

Senator CORNYN. Mr. Chairman, may I be recognized for a brief
unanimous consent request?

Chairman DURBIN. Sure, the Senator from Texas.

Senator CORNYN. And a brief statement.

Chairman DURBIN. Of course.

TATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM
THE STATE OF TEXAS

Senator CORNYN. I appreciate the Chairman’s consideration.

Due to a conflict, I am not going to be able to stay for the hear-
ing, but I do have a statement that I would ask unanimous consent
be made part of the record. It speaks really to the voter ID issue
that has already been previously discussed, but also I am glad to
see Mr. von Spakovsky here who I think is going to talk about the
bipartisan legislation that we enacted last year. Senator Schumer
and I were among the principal cosponsors, enhancing the rights
of military voters to vote absentee, which resulted in some signifi-
cant changes across State laws to facilitate, but which we still have
some challenges to meet.

So with that, Mr. Chairman, thank you for allowing me that
brief statement.

[The prepared statement of Senator Cornyn appears as a submis-
sion for the record.]

Chairman DURBIN. Thank you, Senator Cornyn.

Our first panel consists of colleagues from the Senate, and I see
our colleague from the House, Congressman Gonzalez, who is wel-
come to join us at the table here as well. We will get the proper
nameplate up for you in just a moment.

Our first witness is Senator Bill Nelson of Florida, currently
serving his second term. He served as Florida’s State treasurer, in-
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surance commissioner, and fire marshall; six terms in the U.S.
House; three terms in the Florida State Legislature.
Senator Nelson, the floor is yours.

STATEMENT OF HON. BILL NELSON, A UNITED STATES
SENATOR FROM THE STATE OF FLORIDA

Senator NELSON. Thank you, Mr. Chairman and Senator Gra-
ham. The ID problem in my State of Florida is not a problem. We
have a different problem, and it is simply not right when the laws
are changed in a State to make it harder to vote. And that is what
has happened in Florida. And of all places, you will recall the expe-
rience that we went through in 2000 when there were votes that
were cast in error because of the construction of the ballot, when
there were votes that were lost, when a lot of the military votes
were either counted or not counted that did not comply with the
law, and there had been substantial changes there.

It was a painful experience, and because of that the State legisla-
ture set about on a series of reforms. They made it easier to vote,
they made it easier to register to vote, and they made it easier that
someone would have the confidence that their vote was going to be
counted as they intended. That has suddenly been reversed in the
State of Florida by the election law that has been passed and
signed into law by the Governor.

In the first place, Mr. Chairman, what you mentioned, the
League of Women Voters, which has been registering people as a
civic project for decades, under law in Florida that had been on the
books for decades, to register a voter you want to get those names
turned in to the supervisor of elections in that county on a timely
basis. They had 10 days. That has been on the books for years. It
has now been constricted to 48 hours with the person obtaining the
signatures and turning them in subject to a fine of up to $1,000
if it is not turned in within 48 hours.

Now, what is that intended to do? It ends up doing exactly what
the League of Women Voters has done, and they have said they are
not going to take the chance that their members are going to have
those kinds of fines. And, therefore, an organization which was con-
stantly over the years trying to get people to participate in our de-
mocracy by registering voters is not going to.

All right. Let me give you another example. Mr. Chairman, you
talked about early voting. On the basis of the experience, the awful
experience that we had in the Presidential election of 2000, it was
in a State particularly that has a lot of senior citizens, want to
make it easier to vote. By the way, early voting, the supervisors of
election love it because everybody does not pile in on 1 day, but
they can spread that out. And we have had early voting for 2
weeks. But what did the legislature do? They constricted that back
to 8 days, and they put the fiction that, oh, the same number of
hours of early voting are going to be as the previous law because
at the option of the supervisor of election that they can extend from
6 hours a day, they can go all the way up to 12 hours a day. But
you know what? If they do, supervisors of election have to pay over-
time pay, and what do you think has happened to the budgets of
those statewide institutions, in this case each supervisor in each of
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Florida’s 67 counties? They are not going to be able to afford it.
And, therefore, the constriction of early voting has occurred.

And, oh, another interesting thing happened, Mr. Chairman. The
early voting used to go up through the Sunday before the Tuesday
election. That has been changed. It now will only go up through the
Saturday before the Tuesday election. Does it cause anyone to sus-
picion that there is a certain number of voters on Sunday after
church that go to vote? Again, cutting back on the people’s oppor-
tunity to express their will through a free and fair ballot access
process.

“Ther is a provision in the new law that says if a voter moves
from outside of the county or from outside of the state and they
have not changed their voter registration address and they go to
their new polloing location to vote, they must vote a provisional
ballot. For 42 years, we allowed them to change their address at
their polling location and then they could vote a regular ballot.”

And, oh, by the way, what is the experience of provisional bal-
lots? I would merely take you to the last Presidential election. The
2008 Presidential election in Florida, one-half of the provisional
ballots when attempted to be counted were disqualified.

Mr. Chairman, we ought to be encouraging people to vote and
making it easier for them to register to vote, to have their vote
counted as they are intended and to be able to vote.

This matter is hopefully going to be under judicial review. Orga-
nizations such as the League of Women Voters, I am told, intend
to file suit in court. There are also some Federal suits that are al-
ready in the courts. It is yet to be determined what the Depart-
ment of Justice is going to do. Under the Voting Rights Act of 1965,
there are still five counties on the watch list out of Florida’s 67
that have to have pre-clearance with regard to the voting rights of
those people being upheld. The Justice Department has already
cleared those five counties with regard to non-controversial items.
The question is: Will they examine it since the State of Florida did
not appeal to the Justice Department on these controversial items
of having your vote counted?

Mr. Chairman, I certainly hope you will pick up this banner.
And, Senator Graham, you and I want the same thing at the end
of the day. We want more people to vote, and we want them to be
able to have that vote counted like they intended.

Thank you, Mr. Chairman.

Chairman DURBIN. Thanks, Senator Nelson. We appreciate your
being here.

Congressman Cleaver, come on up and join us here. We will pull
up a chair to the table. We are honored that you would come across
the Rotunda and join us.

I would like to next introduce Senator Sherrod Brown, who has
been a Member of the Senate since January of 2007, served seven
terms in the House before, also two terms as Ohio Secretary of
State, which is the chief election officer of the State; four terms in
the Ohio General Assembly; and he taught at Ohio public schools
and at The Ohio State University.

Senator BROWN. The Ohio State University.

[Laughter.]

Chairman DURBIN. Senator Brown.
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Senator BROWN. I do not know why they say that, but they do,
Mr. Chairman.

STATEMENT OF HON. SHERROD BROWN, A U.S. SENATOR
FROM THE STATE OF OHIO

Senator BROWN. Thank you very much. It is a pleasure to be
here. Ranking Member Senator Graham, Senator Franken, thank
you also for joining us. I am pleased to sit with two of my former
colleagues in the House, Charlie Gonzalez and Emanuel Cleaver,
both leaders in many ways, and especially on voting issues, and I
appreciate the work that they do.

I testify, as Chairman Durbin said, not only as a Senator of a
State often at the center of our National elections; I testify as an
8-year, 2-term former Secretary of State of Ohio charged with ad-
ministering those elections from 1983 to 1990.

I can remember in my re-election in 1990, my then-6- year-old
daughter, the election I actually lost running against a fellow by
the name of Bob Taft, and my daughter, who was 6, 1 day we are
getting out of the car, and she said, “Dad, let me make sure I un-
derstand now. You count the votes in this election.” I said, “Yeah.”
And she said, “Well, what is the problem?”

[Laughter.]

Senator BROWN. It did not work out quite so well. She has be-
come a bit more cynical since then, Mr. Chairman.

So I understand the burdens of the costs and resources in ensur-
ing the fundamental right to vote is exercised. Inherent in that re-
sponsibility is ensuring that voting is accessible and free of intimi-
dation and road blocks.

As a State, over a period of decades Ohio’s legislators undertook
a bipartisan—and I would underline bipartisan—effort to help
Ohioans vote more easily. When I was Secretary of State, we had
major assistance and input from Republicans as we made voting
laws work for huge numbers of people. As Secretary of State, I
asked, and people cooperating, utility companies cooperated by in-
cluding voter registration forms in utility bills. Driver’s license bu-
reaus registered people to vote. Various social service agencies, var-
ious local businesses, and one company housed in the Chairman’s
State, McDonald’s Corporation, at our request printed 1 million
tray liners that were put in McDonald’s restaurants all over my
State that people could register to vote on their tray liner so that
occasionally someone turned in registration forms with ketchup
and mustard stains, but accepted by—and still I assume some of
them are still in boards of elections around the State.

That was bipartisan in those days, but rather than protecting the
right to vote, we are seeing brazen attempts around the country to
undermine it. Today there is a concentrated campaign sweeping
the Nation in far too many State legislatures across the country—
Texas, Florida, and Ohio are three of the most notable—undercut-
ting the very protections that I believe are enshrined in our Con-
stitution and the Voting Rights Act of 1965.

These new State voting laws are a result of an organized effort
to limit voting rights. It does so in three primary ways: it imple-
ments strict voter ID laws; it requires showing limited forms of
voter ID before voting. The Ohio Legislature—I will get to a spe-
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cific in Ohio in a moment—has decided to sort of bifurcate their ef-
forts. One of their proposals, which has not yet become law but
might this month, does not allow State university IDs to count, for
instance, so it is restrictive in many ways that I think do not make
much sense.

Second, it significantly reduces early voting or the availability of
absentee ballots, as Senator Nelson pointed out in Florida, and it
limits voter registration efforts.

This hearing will examine several of these laws and what I think
is an ideological campaign underpinning them. I will focus on Ohio
for a moment.

During the 2004 Presidential election, Ohio saw in some sense a
bit of a rerun of Florida 2000: a dysfunctional election marred by
electronic voting machines improperly tallying votes and Ohioans
waiting in line for as long as hours. I was at Oberlin College then
in my Congressional district where young voters waited for 6 hours
to vote. Kenyon College, just an hour south nor far from where I
grew up, voters waited 9 hours to vote. This was not a question of
voter fraud, of individuals trying to game the system. This was a
question of an individual voting multiple times. Voters are not
going to try to do that. There is nothing in it for a voter to try to
vote five times and change an election. The problems are elsewhere
but not by the voters. The clouds over the 2004 election in Ohio
were all caused by process, not by individual voters.

Now, 7 years later, after we were a national model, what the Re-
publican and Democratic members of the legislature did and what
I tried to do administratively as Secretary of State, partnering with
all kinds of people and businesses, that national model is—Ohio is
poised to return to the headlines again for the wrong reasons. The
new election law, which was signed into law by Governor Kasich—
it may be subject to a ballot challenge, so it may not take effect
yet—does little to fix the problems of the process. It only exacer-
bates it. Among the most pernicious elements, again, this is a re-
peal of legislation that mostly a Republican legislature and a Re-
publican Governor enacted in the decade before since I was there,
but in the early part of the 21st century. So there was consensus—
and that is what is disturbing. There was consensus in America
about voting rights, and there was consensus in Ohio about what
works best, changes at the margin, but now there is a direct attack
undermining so much of what I thought we all believed in in this
country.

This new law in Ohio shortened significantly the early voting
window. It eliminates, as it does in Florida—you can see this pat-
tern—early voting on the Saturday, Sunday, and Monday prior to
the election, the three busiest days of early voting. I know that lim-
iting—as Senator Nelson said, limiting early voting will only cost
more money. The election system, the administrators in Ohio, very
bipartisan, equal number of Republicans and Democrats, that is
our State law, working in boards of elections, they like it this way
because it spreads out the sort of bursting chaos of an election, and
it saves money ultimately for the election system.

Parents with children in tow, shift workers heading to work,
busy professionals who have trouble—you know, it is not so hard
for us, but, you know, a single parent taking a child, has got a kid
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in tow and has got to get home and fix dinner, they have to stand
in line on election day for 2 or 3 hours. Some of them go home. Of
course they do, because the most important thing in their life is
their kid and feeding their kid and getting ready for school and
doing all the things that people do in their regular lives.

Ohio’s new law also prevents counties from mailing absentee bal-
lots to eligible voters. There was an agreement, which I am heart-
ened by, between the Democratic county executive in Cuyahoga,
our State’s largest county, and the Republican Secretary of State,
who has, frankly, been much more reasonable about all these re-
forms than some of his colleagues, former colleagues when he was
Speaker of the House in the legislature. They have worked out
some arrangements and some agreements there that will make this
a little bit better.

The absurdity of this bill, Mr. Chairman, in part is that it pre-
vents poll workers by law from even assisting some voters when
they are asking questions when they come in. I mean, how absurd
is that? Any fraud is too much, but proposed voter ID solutions are
worse than the cure. In Indiana, more nuns were banned from vot-
ing because as elderly residents of their convent they did not have
photo IDs than there are cases of documented voter fraud in the
State. Yet the conservative Roberts Court watered down voting
rights in Crawford v. Marion County Board of Elections even with
the unproven basis of voter fraud.

Though most Americans have Government-issued photo IDs, as
Senator Graham suggested, studies as recently as May of this year
show that as many as 11 percent of eligible voters nationwide do
not. If they cannot find a birth certificate, can they get a Govern-
ment-issued ID in Ohio? Not clear. Who pays the $10 for the voter
ID? Why do we put this burden on people that have voted reli-
giously and regularly year after year after year? And do many of
them just give up? Perhaps some in the legislature hope they do,
but it is not good for our country.

If this law were to pass in my home State, nearly 890,000 Ohio-
ans over age 18—890,000 Ohioans over 18—who lack driver’s li-
censes could be disenfranchised. This includes especially the elder-
ly, especially people in rural communities, and a number of Ohio-
ans on college campuses.

Proponents assert that voter fraud is prevalent and needs to be
addressed by sweeping elections reforms. In 2002 and 2004 Ohio
elections, there were only four instances of ineligible individuals
voting or attempting to vote out of 9 million voters in those two
elections. That is 0.00004 percent of voters. The nationally re-
nowned bipartisan Brennan Center said the numbers are so stag-
geringly small that an individual has a better chance of being
killed by lightning than the chance of an individual impersonating
another at the polls. That sort of says it all.

Mr. Chairman, I will conclude with just saying this was con-
sensus in our country until a group of radical proposals came in my
legislature and other legislatures across the country. In a nutshell,
this is a solution in search of a problem. It is not something we
need to do. The voting system has worked in this country, and it
has gotten increasingly better from the days of the 1957 Civil
Rights Act to the 1964 Civil Rights Act to the 1965 Voting Rights
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Act. We know that we have made progress in this country. Why
should we go back? It really is a solution in search of a problem.

Thank you, Mr. Chairman.

Chairman DURBIN. Thank you very much, Senator Brown.

Congressman Rokita, thank you for joining us, and we are going
to find a seat for you at the table here as quickly as our staff can
slide a chair over—in fact, Senator Brown’s chair, all warmed up.

Next up is Congressman Charles Gonzalez, serving your seventh
term representing the 20th Congressional District of Texas and
Chairman of the Congressional Hispanic Caucus. Prior to service in
Congress, Representative Gonzalez was a Texas State court judge
for more than a decade and a lawyer in private practice for 10
years.

Thanks for coming across the Rotunda joining us today.

Congressman Gonzalez.

STATEMENT OF HON. CHARLES GONZALEZ, A REPSENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS, AND CHAIRMAN,
CONGRESSIONAL HISPANIC CAUCUS

Representative GONZALEZ. Thank you, Chairman Durbin, Rank-
ing Member Graham, and, of course, Senator Franken as a member
of the Subcommittee. Thank you very much for this opportunity to
testify about a very troubling trend that is occurring in many of
our States.

We have seen a consolidated effort by States across the country
to enact laws which will deny thousands if not millions of Ameri-
cans of the constitutionally protected right to vote. While I will be
speaking chiefly about the impact of Texas’s new law, the same ef-
fects will be seen in many other States since these laws have been
linked to the model bill of a single partisan group seeking political
advantage at any cost.

Texas holds biannual legislative sessions, which means few sur-
prises. Yet Governor Perry declared voter ID a legislative emer-
gency, calling it necessary to combat rampant voter fraud.

Now, that is a common claim, but it is made without a shred of
evidence. We have all heard stories of dead people voting, but when
they are investigated, we find them alive and, well, quite a bit sur-
prised. I would refer you to some cases, but I cannot because even
the Texas Attorney General in 2006 in his press released, which
was entitled “Let’s stamp out vote fraud in Texas,” could not name
a single case of fraud that would have been stopped by voter ID.

The law stops no actual problem. It just creates a burden that
State and local governments will struggle to meet in spite of mil-
lions of Federal dollars in EAC grants, the very commission that
is attempting to be eliminated on the House side.

Now, those localities and States are going to need it. The list of
acceptable forms of ID is so short that not even an ID from the Vet-
erans Administration will be accepted in the State of Texas. Your
Senate ID won’t count. My House of Representatives voting card
with my identification and my picture will not count. The most
common ID is a driver’s license, but 30 to 40 percent of Texas vot-
ers do not have one.

So DPS, the Department of Public Safety, will have to handle
hundreds of thousands of applications in just 35 days as this law
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takes effect, and we have a March 6th primary, including weekends
and holidays when the offices will be, presumably, closed.

The State legislature provided zero dollars to handle the influx.
They have no plans for special lines, extra staffing, or extended
hours. Tens of thousands of Texans live more than 100 miles from
the nearest Department of Motor Vehicles, because in Texas 100
miles is not that far. But if you are elderly and have a hard time
getting around, or if you are a minority and cannot take time off
from work, it is a problem. And the wait at one San Antonio De-
partment of Motor Vehicle office was nearly 90 minutes. This will
not be a smooth process.

The Department of Motor Vehicles will mail the applications to
the Department of Public Safety headquarters in Austin, Texas.
The current turnaround time is 2 weeks. But no one knows how
the flood of new applications will slow the process.

Voters who cannot get their ID in time or forget to bring it to
the polls will have to vote provisionally at an average of 22 min-
utes per vote. I have already met with my election officials. That
is how long it is going to take. So what does that mean? More poll
workers, longer lines, and in neighborhoods like in the west side
of San Antonio where voting can already take hours, this will only
further discourage participation. I do not even want to tell you
about the cure time. Once you vote provisionally, you have got 6
days after the election to go to the main headquarters downtown,
pay $6 to $10 parking if you have a car and you can get there. You
did not have a driver’s license, so there is a good chance that you
do not have a car.

[Laughter.]

Representative GONZALEZ. Members of Congress can take work—
right? We can take time off from work to get an ID or even go to
vote. But few working people have such flexibility. Once again,
those already bearing the hardest and harshest burdens will be
asked to take on the most.

Of even more concern is the fact that these laws are not always
enforced evenly, and that is an experience not just in Texas. My
written testimony includes a few horror stories about how poor and
minority voters already face more challenges at the polls than
wealthy and White voters. We must each drawn our own conclu-
sions about who benefits when poor and minority voters are
disenfranchised.

Since the founding of our country, constitutional amendments
and laws have opened the voting process to minorities, women, and
young citizens that we send into combat. In recent years, early vot-
ing and no-excuse absentee ballots have increased turnout and civic
engagement. Yet Texas and other States are reversing this trend
and curtailing the availability of both, driving hundreds of thou-
sands of voters from the polls and creating a more disengaged citi-
zenry.

You have heard this often from our Republican colleagues:
“When we tax something, we get less of it.” So it will be no surprise
if these de facto taxes on voters’ time and money drive down turn-
out.

Voter ID laws do not stop fraud. They just suppress voting. The
recently enacted Texas photo ID law is a prime example. In the
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more serious examples of electoral fraud, it is not the voter who is
at fault or perpetrating the fraud, but political operatives or cor-
rupt Government officials; and voter ID laws will not stop them.
But voter ID laws do have a disparate impact on the poor, the
young, the elderly, and the disabled, and these groups are dis-
proportionately minorities. And however much progress we have
made, disparate treatment and discrimination against minorities
remains a serious problem.

We have made great progress in the past 235 years tearing down
barriers that disenfranchise millions of Americans. We must not re-
turn to those dark days of the past.

Thank you again.

?hairman DURBIN. Thank you very much, Congressman Gon-
zalez.

Congressman Emanuel Cleaver, from Kansas City, Missouri, is
now serving his fourth term representing Missouri’s 5th Congres-
sional District. He is Chairman of the Congressional Black Caucus
and previously served as a mayor and member of the City Council
of Kansas City.

Congressman Cleaver, please proceed with your testimony.

STATEMENT OF HON. EMANUEL CLEAVER, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MISSOURI, AND
CHAIRMAN, CONGRESSIONAL BLACK CAUCUS

Representative CLEAVER. Thank you, Chairman Durbin and
Ranking Member Graham. I appreciate the opportunity to appear
before you today on one of the most significant civil rights issues
of this moment.

I am pleased to be the Chair of the Congressional Black Caucus
during the 112th Congress and during the 40th anniversary of the
CBC. On behalf of our membership, I can say that the issues sur-
rounding voter suppression are particularly troubling to us. Many
of us come from families who fought diligently to earn the right to
vote, so it is a moral imperative for the members of the CBC to
fight to protect the right to vote for all Americans.

The Congressional Black Caucus was founded by and is often re-
ferred to as “the conscience of the Congress.” Today I am before
you to express my steadfast commitment to protect the gains we
have made throughout history. I am also here to express the deep
and abiding concern the CBC has with this year’s onslaught of
voter suppression laws, which have not ironically arrived in time
for the 2012 elections.

It is also not ironic that early voting days have been cut short,
stiffer identification requirements have been implemented, and
proof of citizenship required—all statistically proven to impact peo-
ple of color disproportionately.

I regret that as the Martin Luther King, Jr., Memorial was re-
cently unveiled in our Nation’s capital, I am here today to put you
on notice that we are still fighting the battle to protect the right
to vote—one of the causes Dr. King died for and reminiscent of the
1960s.

Additionally, we can appreciate the significance every time we
see our colleague John Lewis. As you all know, Congressman Lewis
is not only a proud member of the Congressional Black Caucus, he

VerDate Nov 24 2008  08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00016 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC



13

is also a civil rights icon amongst us. My good friend Congressman
Lewis nearly gave his life to protect our rights. He was a leader
with the Southern Christian Leadership Conference President Mar-
tin Luther King in a peaceful march across the Edmund Pettus
Bridge in Mississippi so that—in Alabama so that you and I could
cast our votes. In fact, that bloody Sunday helped hasten the pas-
sage of the Voting Rights Act of 1965.

Mr. Chairman, John Lewis could not be here. He is in Georgia
on a family emergency, and I would like to introduce Congressman
Lewis’ op-ed in the New York Times, August 26th, as part of the
record, as well as a brief by the National Association for the Ad-
vancement of Colored People.

Chairman DURBIN. Without objection, they will both be made
part of the permanent record.

[The information appears as a submission for the record.]

Representative CLEAVER. Given the disproportionate impact the
voter suppression laws will have on African-American voters, these
laws are reminiscent of the poll taxes used in the Jim Crow South.
The laws are solutions in search of problems, especially when it
comes to voter ID, because there is basically no evidence of voter
fraud. Requiring voters to provide a specifically narrowly defined
piece of photo identification is unnecessary. The safeguards cur-
rently in place to verify voters’ identity actually work. That much
is clear because there has been no evidence of substantial voter im-
personation fraud. The only type of fraud requiring voters to pro-
vide a specific type of Government-issued ID guards against it.

Now, Mr. Chairman, the fraud often used by proponents turns
out not to be fraud at all. Absentee ballot fraud, felons voting, and
other issues are not solved, as my colleague said, by requiring voter
ID, and 23 States and the District of Columbia now allow voters
to show both photo and non-photo IDs, such as a utility bill or a
bank statement.

After the Reconstruction Era ended in 1877, African-Americans
ceased to hold significant political power in the South. In the
1890s, the Populist Party attempted to merge the common eco-
nomic interests of poor African-American and white farmers. The
elite party in the South at the time, the Democratic Party, wanted
to retain their power, so they worked diligently to disenfranchise
African-Americans to ensure their continuity of power.

I am doing some family research. I was born and raised in Texas
and had the great pleasure of growing up with two great-grand-
fathers. One of them, Noel Albert Cleaver, who died at the age of
103—I was married with children—we have not been able to find
any proof that Grandpa ever voted. In the State of Texas, during
most of his life, Grandpa had to pass a literacy test in Texas. An
example of the questions: How many seeds are in a watermelon?
How many bubbles are in a bar of soap? That is what Grandpa
faced. To vote, African-Americans had to pay $3.50 in the State of
Texas—Ellis County, Waxahachie, Texas. Grandpa in all likelihood
lived in this country 103 years and never voted.

He is not alone. There are many others who are in the same situ-
ation. I believe we have a modern-day poll tax. There is a cost for
a State ID in every single State in the United States.

VerDate Nov 24 2008  08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00017 Fmt6633 Sfmt6633 S:A\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC



14

My father, now 89 years old, has no idea of his birthday. My
grandma, Grandma Annie Mae, his mother, had two sons born in
the month of July—one on the 15th, one on the 27th. She could not
remember which one. African-Americans were not allowed to go to
hospitals at that time, so when my father and his older brother be-
came teenagers they just decided to choose a day: “You celebrate
this day, I will celebrate this day.” And they have done it all of
their lives.

My father is 89 years old, in perfect health, still drives. But what
happens if my father did not have a driver’s license? He has no
birth certificate. He was born in Grandpa’s house in the kitchen.
Why in the world are we doing things to make voting more dif-
ficult? It would seem to me in the United States of America in the
21st century we would do everything conceivably possible to give
everybody encouragement to vote. We are encouraging democracy
in Iraq. Let us demand it at home and do away with anything that
prevents any American from voting.

Thank you, Mr. Chairman. I appreciate the opportunity to be
here before you.

Chairman DURBIN. Congressman Cleaver, thank you very much.

We are honored to have Representative Todd Rokita here. He is
serving his first term representing Indiana’s 4th Congressional Dis-
trict. Like Senator Brown before him, prior to his service in Con-
gress, Congressman Rokita served two terms as the Indiana Sec-
retary of State. During his tenure he was president of the National
Association of Secretaries of State.

Congressman Rokita, the floor is yours.

STATEMENT OF HON. TODD ROKITA, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF INDIANA

Representative ROKITA. Thank you, Mr. Chairman. I am pleased
to know that as I visit here from the other side of the Rotunda, you
all do not take as much adherence to the time clock as we do on
our side. In light of that, I will not be more than 40 minutes or

so.

[Laughter.]

Senator GRAHAM. Do not push your luck.

Representative ROKITA. Chairman Durbin, Ranking Member
Graham, and members of the Committee, thank you for the oppor-
tunity to share my experience with Indiana’s photo ID law. In light
of the last bit of testimony, I would like to indeed bring us back
to the 21st century.

As you may know, I was the Secretary of State of Indiana for 8
years, from 2003 to 2010, prior to coming here, and as Secretary
of State I was also the chief election officer. When Indiana’s photo
ID law was created—and I helped draft that specific bill with my
State legislators—it became law, and then I had to oversee the
legal challenges that followed as well as implementing the law.

Governor Daniels signed Indiana’s voter ID law in the spring of
2005. Indiana’s law requires that to vote in person a voter must
present a valid photo ID issued by Indiana or the United States.
That ID must have a photo of the voter and the expiration date.

I imagine, as I listened to Representative Gonzalez’s testimony,
that to the extent one of those photo ID examples that he men-
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tioned did not comply with the Texas law, it was because it did not
have an expiration date. And there is a very logical reason why we
have an expiration date in our law, and that was because people’s
facial images change. They get older, for example.

Now, it was not that our law was so strict

Chairman DURBIN. Unless you are a Senator or a Congressman,
the same photo will last for decades.

[Laughter.]

Representative ROKITA. I have forgotten where I am. Thank you,
sir.

It is not that we were so strict in Indiana as to say, well, the
photo IDs had an expiration date of yesterday and today is election
day, therefore you cannot vote. I mean, that is an example that I
would agree with these gentlemen on. That would be unreasonable.
Our face does not change that much in a day. So as an example
of the reasonableness in Indiana’s law, we simply said, all right,
you can vote on an expired ID up to 2 years. We did things like
that all along the way to accommodate the arguments that I am
again hearing today, but certainly we have not heard for the first
time. And the bottom line is that, after 6 years’ worth of elections,
Indiana’s photo ID law works. In fact, people that agree with the
comments that I have heard already have been looking. They have
looked—I think they have given up looking finally for problems
with Indiana’s photo ID law.

We have not been sued once. We have not even had allegations,
legitimate allegations that anyone—Hispanic, black, woman, man,
young, old, whoever—has been legitimately—or illegitimately
disenfranchised by Indiana’s law, because it is reasonable.

It is reasonable also because whether or not you agree that in-
person voter fraud exists—and I will say that as 8 years being In-
diana’s Secretary of State, it does exist. We have allegations made
every election. That does not mean I am trying to denigrate Hoo-
siers. We are, I think, some of the most reasonable, common-sense,
God-loving, patriotic people that this Nation knows. But if it is
happening in Indiana, it is happening everywhere, from New York
to California.

Now, these gentlemen and others say, “Well, you cannot produce
one case, you cannot produce one conviction; therefore, it does not
exist.” The word “evidence” was used. Well, that is not true. There
is a lot of evidence. There are several cases that I have presented
to prosecutors who have not taken up the case—not because of a
lack of evidence, but because think about the kind of fraud it is.
Think about the kind of crime it is. It is something that happens
in an instant and then it is gone. The witnesses dissipate. These
are volunteer poll workers. It is not a domestic violence case. It is
not something that leaves visible scars or blemishes or bruises.
And so it is the kind of case, it is the kind of fraud that is very
hard to prosecute. But that does not mean it does not exist. And
the bottom line, it is not a matter of how many cases or convictions
there are, gentlemen. It is a matter of confidence.

In a free republic, you have got to have the personal responsi-
bility to participate. Voting is one of the highest and best civic
transactions we can undertake.
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I have heard today that people have to leave their jobs to come
and vote. Why make it harder? Well, I would take the opposite end
of that. People leave their jobs, they leave their work, sometimes
they leave their kids to go vote. Hopefully they take their kids with
them. Hopefully they wait in a short line, as they do in Indiana.
We have not seen extended long lines in Indiana after 6 years at
all. It has not elongated the voting process. But you leave your day-
to-day life to come vote. And then you get to the poll, you get to
the poll clerk, you sign in, maybe, and you realize that the percep-
tion is that the people that are doing this process do not take it
nearly as seriously as some of the other transactions that they par-
take in in day-to-day life.

So I would argue it leaves the perception of a lack of confidence.
These people did not even care enough to find out who I was, yet
they ask me to leave my life and go vote. We want to instill con-
fidence in the process to drive up turnout. And, in fact, in Indiana,
since we have had the photo ID law, voter turnout has gone up 2
percent. It was not enacted to increase voter turnout. It was not
enacted to decrease voter turnout. But the effect was it has in-
creased voter turnout. If you do it the right way, if you do it rea-
sonably, you will instill confidence in our process, which is defi-
nitely needed, definitely a prerequisite to having a successful free
republic and to allow this citizenry to participate and to grow the
personal responsibility that is needed if we are going to maintain
a free republic.

So, with that, thank you for letting me come this afternoon, and
I would like to enter my remarks for the record.

Chairman DURBIN. Thank you, Congressman Rokita, and, of
course, your remarks in their entirety will be part of the record,
and the remaining 35 minutes that you were going to take will be
published instead of transcribed.

[Laughter.]

[The prepared statement of Mr. Rokita appears as a submission
for the record.]

Chairman DURBIN. I do not know if there are any questions of
our guests from the House. If not, we are going to go to the second
panel. We thank you very much for coming.

I know Senator Graham has to go to another meeting, but thank
you for joining us this afternoon.

We are going to turn to our second panel of witnesses, and I will
ask the witnesses to take their places at the table. Each witness
is going to have 5 minutes for an opening statement, and their
written statements will be included in the record. They include:

Judith Browne Dianis, Hans von Spakovsky, and Justin Levitt.
If they would please stand for just a moment, please, we have a
tradition of administering an oath to our lay witnesses.

If you would please raise your right hand, do you affirm the tes-
timony you are about to give before the Committee will be the
truth, the whole truth, and nothing but the truth, so help you God?

Ms. BROWNE DIANis. I do.

Mr. VON SPAKOVSKY. I do.

Mr. LevrTT. I do.

Chairman DURBIN. Let the record reflect that all three witnesses
have answered in the affirmative.
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Our first witness is Judith Browne Dianis, co-director of Ad-
vancement Project, previously was an attorney with the NAACP
Legal Defense and Educational Fund. Ms. Browne Dianis grad-
uated from Columbia University School of Law, and was a recipient
of the Skadden Fellowship.

Ms. Browne Dianis, the floor is yours.

STATEMENT OF JUDITH A. BROWNE DIANIS, CO-DIRECTOR,
ADVANCEMENT PROJECT, WASHINGTON, D.C.

Ms. BROWNE DiaNis. Thank you, Chairman Durbin, for inviting
me to testify about new voting barriers. I respectfully request per-
mission to enter my entire written testimony into the record.

Chairman DURBIN. Without objection.

Ms. BROWNE DIANIS. I am a civil rights litigator and co-director
of Advancement Project, a national civil rights organization. Since
2000 we have worked with local civic engagement groups and elec-
tion officials to eliminate barriers to voting.

Our country has not seen such widespread attempts to disenfran-
chise voters as we have seen this year in more than a century. In-
clusive democracy is under attack. New barriers to voting may neu-
tralize recent surges in black, Latino, and youth voter registration
rates and record voter turnout. These laws may systemically dis-
enfranchise already registered voters in these groups as well as
limit voting of people who are poor, people who are elderly, and
people with disabilities.

The new barriers to voting include laws that place restrictions on
the number and type of acceptable voter identification introduced
in 24 States this year; laws to limit early voting, such as bills
passed in Ohio, Tennessee, Georgia, West Virginia, and in Florida,
where 30 percent of voters cast early ballots in 2008 with twice as
many African-Americans doing so than whites; laws that place re-
strictions on nonpartisan voter registration efforts, such as that in
Florida; African-Americans and Latinos are more than twice as
likely as white voters to register through voter registration drives;
laws such as that passed in Kansas and Alabama requiring docu-
mentary proof of citizenship to register; policies such as those in
Florida, Iowa, and Virginia making it harder for people with crimi-
nal records to regain their voting rights, even after they have paid
their debt to society; and, lastly, reactionaries have announced
plans to place millions of challengers at the polls in 2012 to chal-
lenge voter eligibility in ways that may intimidate voters and dis-
rupt polling place operations.

Of all the barriers, the most pervasive new threat to voting
rights has been voter identification restrictions. The issue is less
about whether voters should be made to demonstrate their identity
at the polls but, rather, how restrictive the forms of identification
should be.

Election officials realize these laws are budget busters, have gone
too far, and will create election administration nightmares. As Ohio
Republican Secretary of State Jon Husted, splitting from party
ranks, explained, “I believe that if you have a Government-issued
check, a utility bill in your name with your address on it, that no
one made that up. They didn’t...establish utilities in their name to
commit voter fraud. Let’s be clear about this. There are some other
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forms that are legitimate.... What if I lose my ID on election day?
Should there be no other alternative I can use to cast my ballot?
I think that there should be.”

In a trial run in Wisconsin on voter ID, the Madison County
clerk explains, “Between showing ID and signing the poll book, the
amount of time each voter needs to spend at the poll book has at
least doubled. The minimum number of election officials needed at
each polling place willincrease from five to nine. Election officials
are very concerned about dealing with voter lines that could easily
become 2 or 3 hours long.”

Further implementing photo ID laws could cost cash-strapped
States $20 million or more. Despite the myth that everyone has ID,
many voters do not. In South Carolina, 178,000 registered voters
lack a driver’s license or State identification. In Wisconsin, 23 per-
cent of voters aged 65 and older lack State ID. Among young voters
18 to 24, 78 percent of African-American men, 66 percent of Afri-
can-American women, 59 percent of Latino men, and 46 percent of
Latino women in Wisconsin lack the ID.

The IDs are also hard to get. Nora Elze, 88, in Georgia, was told
she needed to produce her 1946 marriage license to show her name
changed to get an ID. She fears she will not be able to vote because
of the difficulty of getting her marriage license.

In Missouri, we represent Emmanuell Aziz in a lawsuit chal-
lenging the ballot initiative that, if passed, would require State-
issued photo ID. Mr. Aziz is a registered voter with an expired
driver’s license and passport, which lapsed during his illness with
multiple sclerosis. He is confined to a wheelchair. It will be nearly
insurmountable for him to get his license renewed due to a lack of
transportation and inability to pay for the supporting documents.

The difficulty of obtaining ID is exacerbated further by budget
cuts that have led to the closure and reduced hours of offices where
IDs and underlying documents may be obtained. In Wisconsin,
DMV offices are closed on weekends, and 25 percent of offices open
less than 1 day a month. Similarly, in Texas, approximately
500,000 Latinos and blacks live in counties without ready access to
Department of Public Safety offices in their counties. Eighty coun-
ties have no office or closed it altogether. In Tennessee, only a third
of the counties have DMV offices, and those in urban areas serving
predominantly people of color have wait times up to 4 hours.

Furthermore, the cost would-be voters must pay first for obtain-
ing the underlying documents for ID, which is a certified birth cer-
tificate, et cetera, make these laws effectively poll taxes. In Texas,
it would cost you $22 for a birth certificate, and a passport can cost
up to $145. Thus, one must pay to vote.

These new laws represent the largest legislative effort to roll
back voting rights since post-Reconstruction Era. Collectively, they
effectuate a trifecta of voter suppression, making it harder to reg-
ister to vote, harder to cast a ballot, and harder to have a vote
counting. And the impact is not evenly distributed and, indeed, is
designed to effectuate political results.

Americans should be outraged that across the country efforts are
being undertaken to make voting harder and to silence some. After
all, Election Day is the one great equalizer. Regardless of race, gen-
der, religion, disability, or income, we all have the same amount of
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power when we go into the voting booth. That is what makes this
Nation great. We cannot go backwards.

Thank you.

[The prepared statement of Ms. Browne Dianis appears as a sub-
mission for the record.]

Chairman DURBIN. Thank you very much.

Our next witness is Hans von Spakovsky, senior legal fellow at
the Heritage Foundation Center for Legal and Judicial Studies. He
is also the manager of the Heritage Foundation’s Civil Justice Re-
form Initiative. Before this, Mr. von Spakovsky served 2 years as
a member of the Federal Election Commission. Prior to that, he
worked at the Justice Department as counsel to the Assistant At-
torney General for Civil Rights. He has also served on the Board
of Advisers of the U.S. Election Assistance Commission and on the
Fulton County Board of Registrations and Elections. He is a mem-
ber of the Fairfax County, Virginia, Electoral Board and the Vir-
ginia Advisory Board to the U.S. Commission on Civil Rights. He
obtained his law degree from Vanderbilt University School of Law
anld his bachelor’s degree from Massachusetts Institute of Tech-
nology.

Mr. von Spakovsky, thank you for joining us and please proceed.

If you would like to repeat the compliment, go ahead.

Mr. VON SPAKOVSKY. Is it on now? Okay.

[Laughter.]

STATEMENT OF HANS A. VON SPAKOVSKY, THE HERITAGE
FOUNDATION, WASHINGTON, D.C.

Mr. vON SPAKOVSKY. Thank you, Senator Durbin. As we prepare
for the 2012 election, it is critically important that States improve
the security and integrity of our elections. One of the key principles
in any fair election is ensuring that the person who casts a ballot
is legally eligible to vote. The fairest way to do that is by requiring
individuals to authenticate their citizenship when they register and
their identity when they vote. Such measures also increase public
confidence.

As Governor Lincoln Chafee, an independent, said when he
signed Rhode Island’s new voter ID law, sponsored by Democratic
State legislators, “Requiring ID at the polling place is a reasonable
request to ensure the accuracy and integrity of our elections.”

The evidence from numerous academic studies and actual turn-
out in elections is overwhelming that, contrary to the claims of op-
ponents, voter ID does not depress the turnout of voters. In fact,
a study by the University of Delaware and the University of Ne-
braska that looked at turnout across the country said the concerns
about voter ID laws affecting turnout are much ado about nothing.

Voter fraud exists, and criminal penalties imposed after the fact
are an insufficient deterrent. When Justice John Paul Stevens
wrote the majority opinion of the U.S. Supreme Court upholding
Indiana’s voter ID law, he noted that examples of such fraud have
been documented throughout this Nation’s history by respected his-
torians and journalists, and not only is the risk of voter fraud real,
but it could affect the outcome of a close election.

African American Senator Harold Metz, who cosponsored Rhode
Island’s law, noted that very few adults lack one of the forms of
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ID that will be accepted, and the rare person who does can get a
free voter ID card, and that he would not have supported any ob-
stacle to voting.

Polls show overwhelming support for voter ID across all ethnic,
racial, and party lines. That is no doubt because Americans have
to use a photo ID to obtain a library card, drink a beer, cash a
check, board an airplane, or check into a hotel. Those in the leader-
ship of organizations opposed to such common-sense reforms are
clearly not in touch with their constituents.

Actual election results confirm voter ID does not hurt minority
turnout. Voting in both Georgia and Indiana increased more dra-
matically in 2008 in the first Presidential elections held after their
photo ID laws went into effect than in some States without photo
ID. There was also an increase of over 7 percentage points in the
turnout of registered black Georgians from the 2006 to the 2010
midterm Congressional elections. The Georgia voter ID require-
ment was upheld in State and Federal court, including the Elev-
enth Circuit Court of Appeals and the Georgia Supreme Court.
They held that such ID requirements are not discriminatory, do not
violate the Constitution, or any Federal voting rights laws. After
years of litigation, none of the plaintiffs, including the NAACP,
could produce a single individual who did not have a photo ID or
could not easily obtain one.

In Indiana, the turnout of Democratic voters in 2008 increased
by over 8 percentage points from 2004, the largest increase in
Democratic turnout of any State in the Nation. According to the
census, there was a 5-percent increase in the turnout of the black
voting-age population in the 2008 election compared to 2004. Black
turnout in Indiana in 2010 was even higher than black turnout in
the 2008 election, which was a banner year for black turnout.

The evidence is indisputable also that aliens are registering and
voting. In 2005, the GAO issued a report finding that up to 3 per-
cent of the 30,000 individuals called for jury duty from voter reg-
istration rolls in just one U.S. district court were not U.S. citizens.
I recently received an order from a 2010 immigration case in Or-
lando, Florida, the Cuban immigrant who arrived in Florida in
April of 2004, and then promptly registered and voted illegally in
the November election.

The only Americans really being disenfranchised as a large group
today are overseas military voters. Only an anemic 4.6 percent of
them cast an absentee ballot that was counted in the 2010 election,
and that is something that does need to be taken care of.

Three more quick points.

The ability to travel freely within the U.S. is a basic right, yet
there have been no claims that the Federal requirement to show
a photo ID before boarding a plane is somehow discriminatory. No
one can enter most Federal buildings to exercise the First Amend-
ment right to petition the Government without a photo ID, and
there have been no cries that this is Jim Crow.

The right to work is just as important as the right to vote. Yet
Federal law, passed by this Congress, mandates that no one can be
employed without producing documentation authenticating their
identity and U.S. citizenship or legal authorization to work. There
are no claims that this Federal requirement is Jim Crow. States
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are simply implementing a similar requirement to authenticate
identity and citizenship for voting.

As Rhode Island Democratic State Representative John Ryan
said, “Voting is one of the most important rights and duties we
have as Americans, and it should be treated accordingly.”

Thank you.

[The prepared statement of Mr. von Spakovsky appears as a sub-
mission for the record.]

Chairman DURBIN. Thank you very much.

Justin Levitt is our next and final witness on this panel, asso-
ciate professor of law at Loyola Law School in Los Angeles, pre-
viously counsel at the Brennan Center for Justice at NYU Law
School, served in various capacities for several Presidential cam-
paigns, including the National Voter Protection Counsel in 2008;
graduated magna cum laude with a law degree and master’s degree
in public administration from Harvard, where he was an articles
editor for the Harvard Law Review; also earned a bachelor’s degree
magna cum laude from Harvard College.

{’rofessor Levitt, thank you for coming all the way from Los An-
geles.

STATEMENT OF JUSTIN LEVITT, ASSOCIATE PROFESSOR OF
LAW, LOYOLA LAW SCHOOL, LOS ANGELES, CALIFORNIA

Mr. LEVITT. Thank you very much, Mr. Chairman. Thank you for
having me here, Mr. Chairman, Senator Franken, and thank you
as well for entering the full written testimony that I have sub-
mitted to you into the record. I very much appreciate that.

I am a constitutional law and election law scholar at Loyola Law
School in Los Angeles. My scholarship is based on careful research
into the very real-world costs and benefits of election policies. I
think it is very important to have a grounding in real facts, and
so I appreciate this opportunity to share some of them with you
here today.

Unfortunately, 2011 has seen several States ignoring this bal-
ance, careful balance of costs and benefits, imposing real burdens
on real Americans without real reasons.

There are several categories of these new laws. I would like to
take just a few moments of my opening statement to address three:

First, voter registration. We have heard a lot about this today.
The biggest cutback is in Florida, again. In 2005, Florida law shut
down registration drives for the League of Women Voters for the
first time in its 67-year Florida history. That law was struck down
in court. Now the restrictions are back. The new law requires citi-
zens to get Government permission before they touch a voter reg-
istration form from anyone other than their immediate family. This
stops impromptu drives at bake sales, churches, and at actual tea
parties.

[Laughter.]

Mr. LEVITT. In the campaign finance arena, conservative groups
have vigorously challenged far less burdensome restrictions. These
new restrictions limit participation far more than necessary to en-
sure that the voter registration process is both clean and smooth.

Second, early voting. We have also heard about this today. Flor-
ida has also cut back here. The most significant cut, the Sunday
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before election day. On this Sunday, particularly in minority com-
munities and vastly disproportionately in minority communities,
citizens who work long hours during the week go to the polls after
church, fulfilling their civic obligations after their spiritual ones.
Cutting this Sunday in particular makes no sense. That is, there
is no justification for it at all. In Florida, each county could choose
to offer voting on the final Sunday or not. Where it cost too much,
counties declined. But ten counties opened the polls on that final
Sunday because they thought they could better and more efficiently
serve their constituents. As Senator Nelson said and as Senator
Brown said, for no good reason the State now limits their options
and increases their costs by mandating that they close shop on that
final Sunday when people are coming from church.

Finally, I would like to mention new restrictive ID laws. I have
devoted extensive space to this in my written remarks in part be-
cause there is so much myth and misinformation out there, and I
hope there is time to clarify in further questions if you have any.

At the moment, six States stop citizens from casting a valid bal-
lot at the polls if they do not have particular types of Government-
issued photo ID. They are the minority. All States have some proc-
ess to make sure that people are who they say they are before they
vote. The other 44 States offer options because they know there are
real live eligible American citizens out there who simply do not
have the ID required in the most restrictive States. I give specific
examples of specific names of these real live eligible people in my
written testimony. There are many more. Voting is a right for
them, too.

Now, everyone agrees that most citizens have photo ID. There is
no dispute there. But a substantial number do not, and they have
constitutional rights as well. It is tough to know exactly how many
do not. There are good scientific studies and bad scientific studies.
Unfortunately, I think Mr. von Spakovsky’s numbers would fail
Statistics 101 at just about any college in the country. The best
way to know who does not have the right ID is to ask them. And
when you ask them, between 2, from the most conservative esti-
mates, and 20 million—between 2 million and 20 million—Amer-
ican voting-age citizens raise their hands. They are disproportion-
ately minorities, disproportionately poor, disproportionately young,
disproportionately seniors. And if you do not have ID, it turns out
that it is awfully tough to get ID.

There is no good reason to close out these millions of people. As
Senator Brown mentioned, Americans are killed by lightning more
often than they are victimized by any sort of fraud that ID stops.

Representative Rokita mentioned allegations of in-person imper-
sonation fraud in Indiana. I would love to hear them. I have not
yet seen any reports of any in-person impersonation fraud in Indi-
ana, and I am not talking about prosecutions. Allegations—“We
think there has been a problem.” In fact, at the largest stage in the
country, at the Supreme Court, there were a total of nine alleged
votes nationwide since 2000 that might, if they were fraudulent at
all, have been stopped by ID. Nine. There have already been many
more than nine real Americans blocked by the new ID restrictions.

Indiana’s law does work, but it works to keep people from voting
a valid ballot. And there have already been elections, including a
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school board election in 2010, decided by provisional ballots cast by
individuals who did not have ID and could not prove, using Indi-
ana’s new restrictive law, that they were who they said they were.

We have amputated a foot to cure a potential hangnail.

One word on airplanes. Mr. von Spakovsky is fond of saying that
you need photo ID to board a plane. I wish he would add, “And I
am George Clooney,” because neither one is true. To get to you
today, I had to board a plane from Los Angeles. I never showed
photo ID. While waiting in the terminal, I drank a beer while wait-
ing for the flight, and quite enjoyed it. I never showed ID. To come
testify before you today, I had to walk right in through this Federal
building and never showed ID. In fact, I have not had photo ID in
my wallet the entire week.

Airlines, restaurants, and Federal buildings have figured out
ways of accommodating real American citizens without restricting
them to single ID cards. And as a fundamental constitutional right,
so should all elections in the country.

The airplane analogy is also beside the point. This is the last
thing I will mention. Voting is in two articles of the Constitution
and ten amendments of the Constitution, featured at the very
heart of our constitutional order. Boarding a plane is nice. Drink-
ing a beer is very nice. But outside of Prohibition, I do not see that
in the Constitution.

None of the laws that I have mentioned today, none of the laws
here make it 100 percent impossible to vote. But for many, as a
practical matter, they do make it very, very difficult for no good
reason. We all deserve better when it comes to our most funda-
mental constitutional guarantees, and I thank you very much for
investigating this issue.

[The prepared statement of Mr. Levitt appears as a submission
for the record.]

Chairman DURBIN. Thank you very much, Professor Levitt. I
read your testimony in its entirety, and I know it is exhaustive in
termhs of the research you have done. I thank you for that very
much.

I found Congressman Rokita’s statement hard to rationalize
when he said something along the lines of we should not really
count the fact that people are not prosecuting voter fraud because,
you know, it is not worth prosecuting. He talked about, you know,
witnesses are hard to come by; and we should not be concerned
that there is no evidence of prosecution of fraud. And yet State
after State is being urged to change the laws and impose new bur-
dens on innocent people all across the State because of allegations
of fraud, which is “not worth prosecuting.” I do not think you can
have it both ways. If this is clearly designed to stop some terrible
miscarriage of justice at the polling place, then it ought to be pros-
ecuted, and there ought to be a clear example to the people of this
country that we just will not stand for this, wherever it might
occur.

Mr. von Spakovsky, let me go back to a movie whose name I can-
not recall where the seminal phrase was “Show me the money.” Re-
member that one, Al?

Senator FRANKEN. “Jerry Maguire.”

Chairman DURBIN. Oh, I knew he would know that.
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[Laughter.]

Senator FRANKEN. “I will take Movies for $200.”

I am sorry. “What was Jerry Maguire?”

[Laughter.]

Chairman DURBIN. So let us follow the money in this debate for
a moment. Let us see who is pushing for these changes in the law
and where the money is coming from and see if it gives us any kind
of an indication of a political motive behind this.

Are you familiar with a group known as the American Legisla-
tive Exchange Council?

Mr. vON SPAKOVSKY. Certainly, Senator. It is the equivalent of
the National Conference of State Legislators. It is a similar trade
organization for State legislators.

Chairman DURBIN. And one of the founders, Paul Weyrich, are
you familiar with this man?

Mr. VON SPAKOVSKY. Certainly. He helped start the Heritage
Foundation, too.

Chairman DURBIN. And one of the preeminent conservative polit-
ical spokesmen in America who said in a moment of candor, “I do
not want everybody to vote. As a matter of fact, our leverage in the
elections quite candidly goes up as the voting populace goes down.”
This quote comes from Paul Weyrich, one of the founders of the
American Legislative Exchange Council.

Then you take a look at where the money is coming from for this
council to undertake these legislative efforts all across the United
States, and you find a couple of brothers: David and Charles Koch,
billionaire conservative financiers who have spent substantial sums
of money, even before Citizens United, to promote a pretty conserv-
ative political agenda.

Now take a look at the people most affected by these new laws.
You have heard it said over and over again. I think you have said
it in your testimony. I will just tell you as a sophomore student of
political science, I would bet the people we are talking about are
more likely than not to vote on the Democratic side. Not all of them
by any means, but more likely than not. So is this a great leap to
put these two things together, that these two financiers through
this council spending millions of dollars promoting changes in State
law that will restrict the outcome of elections when it comes to
Democratic voters?

Mr. VON SPAKOVSKY. Senator, you can do that with any subject
in America. In fact, there is a famous Hollywood thing. I am seven
stages removed from—which actor is it?

Senator FRANKEN. It is

[Laughter.]

Senator FRANKEN.—Kevin Bacon. It is not seven. It is six.

[Laughter.]

Mr. VON SPAKOVSKY. Six. Very good.

I do not believe that the Democrats in Rhode Island who control
the State I think four to one in the State legislature would agree
with that. They are the ones who thought this bill was necessary.
I read you some of the quotes from the legislators who were in
favor of this. And the same thing——

Chairman DURBIN. But take

Mr. VON SPAKOVSKY. The same thing happened in Kansas.
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Chairman DURBIN. Do you

Mr. VON SPAKOVSKY. Democratic legislators also voted to approve
this voter ID legislation.

Chairman DURBIN. Do you dispute my premise that the Amer-
ican Legislative Exchange Council has played an active role in the
promulgation of the State laws that we are discussing here today?

Mr. VON SPAKOVSKY. Senator, they have a lot of model bills that
they recommend to their State legislators.

Chairman DURBIN. I will take that as a yes.

Mr. VON SPAKOVSKY. Yes, and those are—those are approved by
votes of their State legislators at their Committee meetings.

Chairman DURBIN. And do you also concede the fact that the
Koch brothers are major financiers of conservative causes, includ-
ing this council?

Mr. VON SPAKOVSKY. I have no idea, Senator. I do not keep track
of major contributors to organizations like that.

Chairman DURBIN. We do. And——

[Laughter.]

Chairman DURBIN. I would like to ask you as well, do you not
note that the people we are talking about by and large, whether
African American, poor, elderly, and such, are generally inclined to-
ward voting on the Democratic side? Do you dispute that?

Mr. VON SPAKOVSKY. I do not dispute, Senator, that, for example,
you know, probably upwards of 90 percent of African-Americans in
this country vote Democratic. But what I am disputing is the idea
that voter ID, for example, depresses their turnout. The actual
numbers in elections in Georgia and Indiana since the voter ID
laws have been passed show that that is not true. There have been
significant increases in the turnout

Chairman DURBIN. Well, let me ask

Mr. VON SPAKOVSKY.—of African-American voters in those elec-
tions. And if—no. If the premise that is being made here were true,
that, in fact, this suppressed their turnout, then that would have
happened. It has not happened in those States. In fact, the Univer-
sity of Missouri did a study of Indiana shortly after the voter ID
law went into place, and they found that there was no statistically
significant showing that that was occurring. In fact, the only thing
that came close to being statistically significant was the fact that
turnout seemed to go up in predominantly Democratic counties.

Chairman DURBIN. Professor Levitt, what is your response to the
turnout defense?

Mr. LEvITT. Well, this is where I pointed out the statistical flaws.
There is a basic—and I mean basic—misconception here. It is
called “the correlation-causation fallacy,” and anybody who has had
statistics for a week can talk to you about it. Yes, so Mr. von
Spakovsky and I agree on one thing, that the turnout studies do
not show a great impact, but that is because they cannot. There are
so many different factors that go into an election that when you
only have two or three data points—Georgia before and after, Indi-
ana before and after—you cannot draw any real conclusions about
that.

I will give you an example. Mr. von Spakovsky supports ID re-
strictions. I oppose them. Mr. von Spakovsky has no facial hair. I

VerDate Nov 24 2008  08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00029 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC



26

have facial hair. But certainly opposition to photo ID does not
cause facial hair to grow.

[Laughter.]

Mr. LEVITT. They are simply unrelated. The 2008 election in par-
ticular is a particularly bad example. Georgia and Indiana were
battleground States for the first time in decades in a Presidential
election, and minority turnout in those States would have been
buoyed through the roof with a Presidential candidate at the top
of the ticket for a major party who was himself a minority. Under
any circumstance, in Georgia and Indiana in 2008, turnout should
have shot up. And the fact that it went up in Georgia by about 19
percent does not tell you anything about whether it would have
gone up by 17 percent plus 2 percent for ID or 35 percent minus
16 percent for ID. That is, you just cannot know what effect ID is
having with such a massive, overwhelming output of minority vot-
ers like that.

Chairman DURBIN. So let me ask you this question on early vot-
ing. It appears that consciously these legislatures are denying an
opportunity for early voting on the Sunday before an election, and
it has been stated by Ms. Browne Dianis and others—I think you
may have stated it yourself—that in many minority communities
people go to church and then proceed to vote early. So is the
premise here that there is more fraud in early voting on Sunday
than there is on another day of the week? I am trying to follow the
logic of this effort to restrict early voting.

Mr. LEVITT. It is tough to follow that logic because I am not sure
I see any logic there. I have not heard it justified based on fraud,
although I have heard just about anything else justified based on
fraud. I have heard it justified based on cost, but the important
thing to note is that this actually restricts flexibility. You heard
from several members of the first panel that election administra-
tors love opportunities when it is up to them to expand early voting
because it helps smooth out the profile, because it helps get people
in when they do not have to pay overtime, because it helps them
actually process voters as voters want to come in, and because it
helps them serve their constituents. And in Florida, election ad-
ministrators had the flexibility—the law allowed them to offer 8
hours of early voting over the weekend. They could choose to offer
it on Saturday, or they could choose to offer it on Sunday. And in
at least ten counties, including the most populous counties, election
administrators thought they could best serve their constituents by
offering it on Sunday. They no longer have that latitude. And the
impact on the minority community is striking.

In my written testimony, I have explained. In 2008, 13 percent
of African-Americans were the total electorate; 31 percent of the
final Sunday were African Americans. Latinos were 11 percent of
the total electorate, 22 percent of the final Sunday—double the im-
pact. And 2008 was a banner year for minority turnout. Look to
2010, same pattern. Twelve percent of the electorate were African
Americans; 23 percent of that final Sunday. And for Latinos, 9 per-
cent of the electorate and 16 percent of the final Sunday. The mi-
nority communities come out to vote on that final Sunday, and now
they cannot.

Chairman DURBIN. Senator Franken.
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Senator FRANKEN. Thank you, Mr. Chairman. I unfortunately
have to go in about 5 minutes because I have an important call,
so thanks.

Professor Levitt, there is a lot of talk about this is a matter of
confidence because whether or not there have been actual—because
we cannot find any convictions in voter fraud, so this is a matter
of confidence. Do you think that it erodes confidence when people
allege voter fraud and there just does not seem to be any convic-
tions for it and there is no—and who tends to allege voter fraud
more in your experience in this field?

Mr. LEVITT. Unfortunately, in my experience, every time a can-
didate loses, there are allegations of voter fraud. At least that is
the most common.

I do think it erodes confidence when people allege voter fraud
that is not there, and, in fact, you will see election administrators
really fighting very strongly allegations of voter fraud when they
know they have run clean elections. And they later turn out, to ex-
plain that all of these allegations just disappear. They are easy to
make just after elections, and then they vanish thereafter.

I can also tell you that it is often asserted that we need ID laws
in order to promote voter confidence, but here, too, I fall back on
facts. It is a crutch I have. Professor Stephen Ansolabehere and
Professor Nate Persily wrote an article in the Harvard Law Review
examining the data, so they asked people, “How confident are you
in the elections?” And they looked at the photo ID laws in those
States, and they found no correlation whatsoever. It turns out that
if you believe the election is stolen, you believe it no matter what
the legal regime is. And if you believe it was fair, you believe it
no matter what the legal regime is. So it just does not have that
effect.

Senator FRANKEN. Okay. Thank you.

Mr. von Spakovsky, in 1982 this Congress amended the Voting
Rights Act to prohibit not just voting practices with a discrimina-
tory intent, but also those practices that disproportionately hurt
minority voters regardless of intent. In 2006 the Senate reauthor-
ized that law by 98-0. It was not a voice vote, either. It was 98-
0.

Mr. von Spakovsky, we have heard some very persuasive evi-
dence from your fellow witnesses today that these laws from voter
ID laws to restrictive registration laws disproportionately hurt mi-
nority voters. Do you think that they comply with the letter and
the spirit of the Voting Rights Act as amended and overwhelmingly
reauthorized by Congress?

Mr. vON SPAKOVSKY. I would agree with Judge Harold Murphy,
who was a Federal judge in Georgia who found that, in fact, Geor-
gia’s voter ID law was not discriminatory, and that is why he
threw out all of the claims that had been made against it that it
was discriminatory. And, in fact, that decision was upheld by the
Eleventh Circuit. So you do not need my opinion. That is the opin-
ion of a Federal judge who not only examined that law but held
very detailed and very lengthy hearings and looked at all of the
evidence that a number of groups tried to present in court, includ-
ing the ACLU and the NAACP, to show that it would have a dis-
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criminate impact. And the judge concluded that they were unable
to prove that it did.

Senator FRANKEN. Mr. Levitt, what do you have to say to that?

Mr. LEvITT. It is true that the court did find that there was no
violation of Section 2 of the Voting Rights Act. I will say that it
did not credit much of the evidence of burden about going to get
a photo ID for those who did not have that, and there are voters
in Georgia for whom this is quite burdensome.

There is a different provision of the Voting Rights Act, Section
5 of the Voting Rights Act, that the court did not have a chance
to address because the Department of Justice is the only entity
that has a chance to address it if it signs off on the law. That was
a very controversial pre-clearance exercise. I believe that there was
a staff memo, not normally leaked but in this case leaked to the
public, that came in recommending that the law not be pre-
cleared. And then the very next day, so a 70-some-page staff memo,
the very next day the law was pre-cleared without objection. And
that decision never got a second hearing in a court. There is no ju-
risdiction to give that decision a second hearing.

Senator FRANKEN. I see. I wanted to go back. I know that Mr.
Levitt talked about this, but this was the use of the number of ad-
ditional votes in 2008 in Georgia’s black population. Mr. von
Spakovsky, do you think that part of that might have been because
Georgia was targeted as a battleground State and had not been for
a long time?

Mr. vON SPAKOVSKY. Well, let me make two points. First of all,
Mr. Levitt said I was only talking about one or two data points.
Well, that is untrue. There are a number of studies that have been
done, including one by the Heritage Foundation, that looked at
turnout over more than one election in all 50 States, including a
study that I looked at earlier—I mentioned earlier, the University
of Delaware and University of Nebraska. They looked at turnout
in, I think, the 2002, 2004, and 2006 elections, and all concluded
that it did not depress the turnout of voters across socioeconomic
lines.

Now, with regard to Georgia, you know, we had a great turnout
in the 2008 election. In fact, you know, we had one of the highest
turnouts in decades. But the turnout in Georgia went up in com-
parison to other States that also went up. For example, Mississippi,
a neighboring State, large African-American population, just like
Georgia, the increase in turnout there was only about a third what
it was in Georgia. Indiana

Senator FRANKEN. Can I ask you something?

Mr. VON SPAKOVSKY. Sure.

Senator FRANKEN. Do you know how much Mississippi grew in
terms of black population during those years versus Georgia?

Mr. VON SPAKOVSKY. I do not, but I do know——

Senator FRANKEN. Well, wouldn’t that—excuse me. I am sorry.
Wouldn’t that have to factor in then, the significance of that?

Mr. vON SPAKOVSKY. It certainly does, but Georgia’s Secretary of
State recently noted that, in fact, for example, in the 2010 elections
the turnout of African-Americans outpaced their registration by
like 20 percent.
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Senator FRANKEN. Well, here is my question. You did a study,
and you put in your testimony that it was significant that the per-
centage of black voters grew more in Georgia than in Mississippi,
and you just cited it again. But I would think that as someone who
writes studies that it would be significant to know that the black
population in Georgia grew at more than 4 times the rate than the
black population in Mississippi. And I am wondering how you did
not factor that in and put all kinds of significance into the fact that
the percentage of blacks who voted grew more in Georgia than in
Mississippi when, in fact, Georgia was, I think, the second highest
next to Kentucky in terms of percentage of growth of black popu-
lation during the last decade. Don’t you think that that is a little
sloppy that you put that in without noting that Georgia grew at
more than 4 times the rate that Mississippi did? And didn’t that
create an inference?

I have to go. I am sorry. I mean, doesn’t that——

Mr. VON SPAKOVSKY. Do you want me to answer the question or
not, or——

Senator FRANKEN. I am sorry. It is more than 3 times the rate,
not 4 times the rate. I apologize.

Mr. vON SPAKOVSKY. All you are telling me, Senator, is that the
increase in turnout kept up with the rate of growth, which is just
another sign that it did not affect or depress the turnout.

Senator FRANKEN. Well, I was basically kind of saying that you
put something in your testimony that did not—that suggested
something that was not necessarily—that created an inference that
was not true.

Mr. vOoN SPAKOVSKY. Well, I would disagree with that, Senator.

Senator FRANKEN. Yes, but I think that it is hard to really argue
with it because you did not note that Georgia’s black population
grew at a much, much, much faster rate than Mississippi’s, and yet
all you did was put that their black voting rate increased more.
And I think that is creating an inference that—either you knew it
or you did not know it, but I think you should have checked it out.

Chairman DURBIN. Thank you very much, Senator Franken. I
appreciate your coming and your patience.

I want to ask a few more questions, and, Ms. Browne-Dianis, you
are not going to get off the hook. You were invited to be part of
this panel, and I would like to hear your comments. You probably
heard Senator Bill Nelson speak about the situation in Florida, and
voter registration. And I am concerned that a group like the
League of Women Voters would decide to get out of the business.
And I am also concerned that there are many other organizations,
nonpartisan organizations, focusing on voter registration that may
share their concerns when you impose burdens like the new Florida
law does.

So, if I can, I would ask you to comment on the impact of these
new voter registration standards. They have been alluded to here,
turning in voter registration within 48 hours and the like. If you
could comment on what impact this is likely to have on voter reg-
istration turnout.

Ms. BROWNE DIANIS. Sure. As Professor Levitt mentioned, this
actually was not the first time that the Florida State Legislature
tried to increase the penalties for voter registration groups and the
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burdens on them. However, Advancement Project and the Brennan
Center sued on behalf of the League of Women Voters before, and
we were successful in settling that case.

We believe what will happen this go-round is that a number of
requirements that groups did not have to meet before, that are
very similar to Jim Crow registration requirements of the 1950s
and 1960s where, first of all, groups will have to go and register
as registrars in the State and go through a process, a burdensome
process of filling out paperwork, will not make it very easy for
these groups.

Second, there is a 48-hour turnaround for groups to turn in com-
pleted registration forms. Of course, there is some concern. First of
all, the turn around deadline had been 10 days. A registration
group could take its voter registration form and make certain that
it was of high-quality. Part of the problem is that the new require-
ment will chip away at the quality of voter registration that third
party that groups are doing, because often the best voter registra-
tion groups—and I have seen this in the State of Florida—take
these voter registration forms, make sure that they are filled out
completely before they are submitted. If they are not, they go back
to the person that was applying to register to get the missing infor-
mation before they hand it in to the registrar, thereby cutting down
the work that the registrar may have to do in processing incom-
plete forms.

It will also increase the penalties, actually the cost and the fines
that registration groups will encounter if they do not turn in the
registration forms within the 48-hour period.

So if you are looking at this as the League of Women Voters, the
NAACP, other nonpartisan groups, and thinking about the cost to
us of messing up one time or two times, it may not be worth it.
And so to have an organization like the League of Women Voters,
that has been doing voter registration in Florida for over 60 years,
pull out of Florida is very devastating. It really is about whether
or not people will have access to voting. And, again, as I said in
my testimony, African-American and Latino voters are more likely
than white voters to register through third party voter registration
drives than going into the motor vehicle office or some other agency
to do the registration.

Chairman DURBIN. So what have you found in this Advancement
Project that you are part of in terms of the incidence of voter
fraud? Professor Levitt and Mr. von Spakovsky obviously have a
different point of view. What have you found?

Ms. BROWNE DiIANIS. Sure. We have looked at the studies; we
looked at what the Department of Justice did during the Bush ad-
ministration in its 5-year investigation of voter fraud, coming up
with very little voter fraud. One thing that was mentioned earlier
was the issue about a Cuban coming to America and registering to
vote. The new photo identification requirements do not prevent
that. What helps is Federal law. The Help America Vote Act re-
quires that a voter registration applicants you provide either a
driver’s license number or the last four digits of their Social Secu-
rity number that can be matched against their name. And so there
are other protections in Federal law that really address these
issues so that we do not have to go to new photo ID requirement.
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And, again, it is about whether or not the law allows for multiple
forms of identification. Professor Levitt got on a plane with mul-
tiple forms, not just that one photo ID.

And so, again, it is the solution without the problem; and there
is no documentation of the problem. In Indiana, they could not
come forward with a case of impersonation in front of the Supreme
Court. So if they cannot find the cases, they do not exist, because
I am sure they have been looking for them for a long time.

Chairman DURBIN. I sent a letter to a number of Governors as
a result of this hearing asking them for some information about
what is going on in their State where these laws are being
changed. I hope they respond.

I want to make particular note of a neighboring State to Illi-
nois—Wisconsin. Wisconsin has a State agency, the Legislative Fis-
cal Bureau, and they determined that 20 percent of the people liv-
ing in Wisconsin do not possess the kind of identification required
by the new Wisconsin law. That includes 177,000 elderly people, 36
percent of young voters, 70 percent of African-Americans under the
age of 25, and approximately 242,000 Wisconsin college students
whose student ID cards do not meet the strict new requirements
in Wisconsin law.

Let me go to student ID cards for a minute here. It seems to me
that these States are going out of their way not to acknowledge IDs
issued by State universities. Texas is a good illustration. Your ID
at the University of Texas does not meet the test. However, your
application for a firearm, that ID does meet the test. Hmm. Can
we draw any political conclusions from that?

I would like to ask you, when you take a look at where this is
headed, is it a leap to suggest that these laws are more restrictive
in terms of potential Democratic voters?

Ms. BROWNE DiaNiIS. It is not a leap. When you look at the
groups that will be disproportionately impacted by these laws—
black voters, Latino voters, young voters in States like South Caro-
lina, Texas, and Wisconsin where they will not be able to use their
student IDs—there clearly is a correlation because those are the
groups that saw a surge in voter registration in 2008 and saw a
surge in turnout. And so there is real concern that these new re-
strictions are targeted at these folks so that they will not be able
to participate in such great numbers in 2012.

Chairman DURBIN. Now, one of the things Wisconsin made a
point of doing was saying we are not going to charge for the ID
card. That was smart because I think that would have just fallen
on its face as basically a poll tax. You have made the point and
others have made the point that going to get a birth certificate is
not a free enterprise. You end up paying for it usually if you need
one to prove your identity for one of these State ID cards.

But there is also another element, and I will give you an example
here in Wisconsin. There is only one DMV office in the entire State
of Wisconsin that is open on weekends. One for the entire State.
More than half of the DMV offices open during the week only have
part-time hours. Three counties have no DMV office at all.

So I have written to the Governor and asked him, “You are con-
sidering closing more DMV locations because of budgetary prob-
lems. How are you going to accommodate the issuance of IDs to one
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out of five people in Wisconsin who do not have them?” Is this a
problem beyond Wisconsin?

Ms. BROWNE DIANIS. Sure. As I mentioned earlier, in Texas it is
also a problem where 80 counties have either no DMV office or
have closed their DMV offices. Of course, as we see the cutbacks
in budgets across the country, we will see more of these offices clos-
ing. And when you look at the correlation—actually, it is my testi-
mony—the correlation between race and where those offices have
closed, you will find that there are disparities in the impact of the
closures of those offices, thereby making it more difficult for Afri-
can-American and Latino would-be voters to actually get their ID
in order to vote.

Chairman DURBIN. Mr. von Spakovsky, you said that photo ID
laws increase public confidence in elections. But if that is the case,
what impact does disenfranchising people who cannot make it to
these DMV offices because of inconvenient locations or inconven-
ient opportunities, what impact does that have on public confidence
in elections?

Mr. voN SpAKOVSKY. Well, I think as I have said both in my
written testimony and here today, those claims are, quite frankly,
bogus, Senator. Let me read you a quick quote from the Indiana
Federal district court that said this: “Despite apocalyptic assertions
of wholesale voter disenfranchisement, plaintiffs have produced not
a single piece of evidence of any identifiable registered voter who
would be prevented from voting pursuant to the photo ID law.”

All of the same claims being made here today, that there are
huge numbers of people without photo ID, that they will not be
able to vote, were made not just in the Indiana case but also in the
Georgia case before Judge Harold Murphy, who, by the way, is not
a conservative judge. He is a Carter appointee. And, in fact, the
plaintiffs in that case venue shopped to file their case up in a small
town in the northwest corner of Georgia specifically to get that par-
ticular judge. And he also said that this failure to identify those in-
dividuals is particularly acute in light of the plaintiffs’ contention
that a large number of Georgia voters lack acceptable photo ID.

In both cases, when it actually came to not making claims but
producing actual evidence that there are large numbers—or even
a single individual that would not be able to meet these photo ID
requirements because they either did not have a photo ID or could
not easily obtain one, these organizations were unable to do so, and
that is why those laws are in place and have been in place now for
several elections in both States.

Chairman DURBIN. Your first quote was from the Crawford v.
Marion County Election Board case which considered Indiana’s
photo ID law, and you have cited that case to support your point
that photo ID laws do not prevent people from voting, and you
quoted the court’s statement to that effect. Your citation is mis-
leading because the Crawford case was filed before the Indiana law
was even implemented.

Isn’t it true that in Crawford there were no plaintiffs that had
been harmed by the photo law because the election in Indiana had
not occurred and Indiana’s voter ID law had not been imple-
mented?
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Mr. vON SPAKOVSKY. Well, I would refer you to what Congress-
man Rokita said earlier. Any groups, the same groups who con-
tested the case before the U.S. Supreme Court could have within
the last few years filed an as-applied challenge based on actual in-
dividuals that they claim are unable to vote because of the law,
and as Congressman Rokita said, you know, where are the suits
making that claim?

Chairman DURBIN. Professor Levitt.

Mr. LEVITT. So it is a little odd listening Mr. von Spakovsky beg-
ging for more litigation. I think your point is exactly right, that the
suit was brought before there was ever a chance to enforce the law.
That may or may not speak to a particular plaintiff’'s strategy, but
g: do(eis not speak at all to whether there were actual voters bur-

ened.

It is also important to listen to the quote, and Mr. von Spakovsky
quoted accurately, but the judge said: “There is no individual pre-
vented from voting who has been put before the court.” There were
plenty of individuals, mostly in an amicus fashion, who would have
had a really, really hard time, and the court essentially set a high-
er standard than public policy should ever set in determining that
it was only going to look at people who were locked out, no point
of return, not caring about the individuals who would be substan-
tially burdened. And there are real individuals.

Since that case was brought, we know that there have been indi-
viduals without ID who have tried to vote and failed. Real people.
Retired nuns in South Bend in 2008. I believe that there were at
least ten of them turned away, and one of the nuns who was
turned away noted that many others among the 137 retired sisters
living at the Congregation of Sisters of the Holy Cross Convent
were dissuaded from voting upon learning that their sisters had
been turned away—that is, never showed up to cast a provisional
ballot. We do not have the evidence that they tried to vote because
sisters came home and said, “Hey, we just went down to the polls
and we could not do it.”

Chris Connolly, a 50-year-old veteran of the Navy and Marines,
tried to vote in Indiana’s 2008 primary, but his Veterans Adminis-
tration photo ID card did not have an expiration date, and so he
was not able to cast a valid ballot.

That is just one example here. There are many others that I
have put forward in my written testimony for you. But I frankly
think it is shameful to conceive of even one veteran who served our
country and watched brothers and sisters die to preserve others’
right to vote turned away for no good reason. And, yes, it is true
that Mr. Connolly did not bring a lawsuit, but that should not be
the standard when looking at whether these laws are rational,
whether they are good public policy, and even whether they are
constitutional.

Chairman DURBIN. I want to thank this panel for joining us
today and being part of what I believe may be the first hearing on
the subject on Capitol Hill. I hope others will follow. What is at
issue here goes beyond the ordinary fare of these committees, as
important as it may be, because the right to vote in America has
been described as “the right preservative of all other rights.” It
really is fundamental. It goes way beyond getting on an airplane
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or anything else that we might do. And that is why I think it
should be treated with extreme care, and each generation should
accept the responsibility to make certain that we preserve this
right to vote for all those in America who have fought so hard to
maintain it over the years and who honor it as we do.

Dozens of organizations are on the ground educating the public,
challenging these laws, and fighting to preserve the right to vote
for all Americans. Many of them have submitted statements, in-
cluding Lawyers Committee for Civil Rights Under Law, the Lead-
ership Conference on Civil and Human Rights, the Brennan Center
for Justice, Rock the Vote, Demos, AARP, Fair Elections Legal Net-
work, Constitutional Accountability Center, United States Student
Association, Human Rights Campaign, NAACP Legal Defense and
Educational Fund, the League of Young Voters, America Votes,
District Supervisor Nikiya Harris of Milwaukee, Campus Progress,
National Coalition for the Homeless, National Action Network, Na-
tional Coalition on Black Civic Participation, and without objection,
I will make these statements that they have submitted part of the
record.

[The statements appears as a submission for the record.]

Chairman DURBIN. I thank these organizations and especially
thank the witnesses for the sacrifices they made to come here
today and be part of this important hearing.

The hearing record will be open for one week to accept additional
statements. Written questions for the witnesses may also be sub-
mitted, and I hope they can respond in a timely fashion.

If there are no further comments from those on the panel, I want
to thank our witnesses again for attending and all those who are
here today and my colleagues for participating. The hearing stands
adjourned.

[Whereupon, at 3:51 p.m., the Subcommittee was adjourned.]

[Submissions for the record follows.]
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AARP is a nonprofit, nonpartisan organization with a membership that helps people 50+ have
independence, choice and control in ways that are beneficial and affordable to them and society
as a whole. AARP is pleased to submit this statement for inclusion in the hearing record. We
thank the Committee for holding this hearing to assess the impact of the many new voting laws
being proposed and enacted by states, especially on older voters who vote in disproportionately
greater numbers than other age groups in elections around the country. The hearing focus on
“Barriers to the Ballot” constitutes the first national assessment by the U.S. Congress regarding
this unusual upsurge in state and local voting laws and who is most affected by the changes.

AARP has a longstanding commitment to full citizen participation in the democratic process at
the federal, state and local level, and for that reason AARP has supported electoral reform at
the federal level - i.e., enactment of the National Voter Registration Act (NVRA), the Help
America Vote Act (HAVA), the Bipartisan Campaign Reform Act (BCRA), and reauthorization of
the Voting Rights Act (VRA). AARP also conducts extensive voter education efforts in each of
the 53 U.S. states and territories in which it has offices.

The right to vote is the most basic of all political rights. Over the last several years, the
American public has become aware of the many inconsistencies that exist in voting systems
throughout the country and which compromise the integrity of the election process. Overall,
voting mechanisms lack uniform standards, and in many locations, they have failed to keep
pace with new technologies. Of particular concern are the unnecessary, complex rules for voter
registration and absentee balloting. Physical and other barriers to in-person voting are also
rampant. impediments to exercising the franchise disproportionately prevent minorities, older
persons and people with disabilities from voting or from having their vote counted. And as we
all know, the overall rate of voter participation in the U.S. is woefully low, especially when
compared to other industrial democracies. User-friendly voting and voting procedures would
encourage larger numbers of Americans to vote. In order to ensure that more Americans
participate in the electoral process, people’s confidence needs to be restored by an election
system that is fair, accurate, accessible and secure.

Congress passed HAVA in 2002, requiring states to meet uniform standards in federal election
technology and administration. One result of these reforms is that states are required to develop
and maintain centralized voter lists, offer provisional ballots, permit voters to verify and correct
their ballots, and meet accessibility requirements for voters with disabilities.

HAVA imposes more stringent voter-identification requirements for voters casting a ballot for the
first time after having registered to vote by mail. This provision — intended as an anti-fraud
measure — discourages participation by otherwise-eligible low-income, minority, foreign-born
and older voters. Ultimately, the success of the law in allowing all eligible citizens the
opportunity to vote and have their vote accurately counted depends on state implementation
laws and administrative procedures.

VOTER ID REQUIREMENTS

As the states have become more active in addressing access to the ballot in recent years,
AARP Foundation attorneys have represented citizens — a great many of whom are aged 50+ —
who are in danger of disenfranchisement. AARP also has participated in various advisory
capacities, at both the federal and state levels, to support citizen empowerment through
meaningful opportunity to exercise the franchise.
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AARP Foundation attorneys have served as one of the counsel for plaintiffs in federal lawsuits
challenging burdensome and unreasonable state laws in Georgia (GA) and Arizona (AZ).
AARP also has filed “friend of the court” briefs in the highest state courts in Missouri (MO) and
Michigan (Ml) to challenge similarly restrictive voting rules. AARP filed such a brief in the U.S.
Supreme Court, focusing on the adverse impact on older voters, minority voters and voters with
disabilities, in the case involving the indiana (IN) voter ID law, Crawford v. Marion County
Election Board, recently decided by the Supreme Court. We believe the evidence shows that
“photo D" voting requirements unnecessarily limit rather than expand citizen participation in the
electoral process. The use of “photo ID” to address in-person voting fraud is an overly broad
response to a “problem” that the Supreme Court acknowledges barely exists, if at all.

In the jurisdictions that have embraced strict “photo ID” policy, state statutes or ballot initiatives
have sought to enact laws that elevate proof requirements for voters to-register and/or to vote in
person. These laws are based on assertions of fraud which lack a concrete basis in fact. The
assertions of fraud unfortunately serve to heighten tensions among voters across the spectrum.
We believe the new state laws and implementing rules will significantly limit opportunities to
register and/for vote. Many persons who are qualified to vote, but do not have ready access to
documents — such as birth certificates, driver’s licenses and passports — that have never been
deemed necessary in the past may lose the fundamental right to vote.

AARP is particularly concerned that such rules will prevent many eligible older voters, voters
with disabilities (who may be unable to obtain the requisite photo or citizenship ID) and low
income voters (who may not be able to afford such ID) from exercising their right to vote. Such
laws adversely affect older voters who (1) no longer drive and do not need licenses; (2) do not
now travel or never did and therefore have no passport; or (3) are persons without birth
certificates {e.g., Southern blacks or some Native Americans who were not allowed in white
hospitals that provided documentation). At a time when democratic elections are being
conducted for the first time in many nations throughout the world, any unnecessary erosion in
access to the ballot in the world's oldest electoral democracy should be unacceptable. On
behalf of older Americans who have largely shaped the values of our democracy, we urge great
care to ensure that the basic right to vote is not trampled in an effort to address unproven
allegations of voting abuse.

The larger problem in this country is not people trying to vote who shouldn't - it's all the people
who can vote, but don't. There is very little evidence of in-person voter fraud. Many current
rules make it too complicated or costly to go to the polls. We should encourage voting, not
make it more difficult. For example, imagine you're 75 years old, you've been going to your
local polling place for a half century, and suddenly you're asked to prove who you are with a
new photo ID. The ID will cost extra money to obtain. If you do not have or can not find your
birth certificate — necessary to prove you're a citizen — you may have to spend up to $200 to
get a replacement copy. For someone on a fixed income, this is an unnecessary cost and a
nightmare scenario where you have to prove that you are the same person who has been going
to the same polling station for decades. Many votes are unlikely to return and vote if rejected.
Clearly, there less punitive alternatives are available.

In addition, the potential for poll worker confusion and selective enforcement of voter D rules
are great, further calling into question fair voting practices. In many instances, poll workers are
not adequately trained in advance on the basic requirements, such as:

« which IDs are acceptable;

* who should be asked for their IDs;

+ what is the proper protocol for attending to persons lacking proper ID; and
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» who is responsible for ensuring voter access 1o a provisional ballot or alternative voting
opportunity?
Leaving the decision to subjective interpretation leaves open the path to unfair voting practices.

In a 2009 study AARP conducted with PEW Charitable Foundation, we learned that voter ID
laws were unevenly implemented across and within state. The study found:

* In states that require all voters to show photo identification, roughly one-quarter of voters said
they showed photo identification not because it was required but because it was convenient.

* In the states that only ask first-time voters to show any form of identification (including a letter
addressed to them), one-quarter of alf voters stated they would not have been allowed to vote
had they not produced a photo 1D.

» African Americans and Hispanics were asked to show “picture-#D” more often than Whites

— 70% for African Americans, 65% for Hispanics, and 51% for Whites.

Even casting a provisional ballot can be a barrier to voting. Provisional ballots have been
suggested as a “compromise” that is equivalent to casting a ballot, but provisional ballots are
valid only when counted — and many are not.

AARP believes that voter ID requirements and provisional ballots should be tools to promote
honest and effective elections, but should not present administrative, financial or other barriers
to the right to vote. Effective remedies legislators could consider include:

s sworn statements affirming in-person voter identity;

+ thorough, advance training of poll workers fo help ensure that each voter understands
how to cast a baiiot that will be counted;

» the requirement to provide - in advance of elections -- free voter ID to registered voters
and new registrants for whom the financial and administrative cost of an official 1D are
burdensome;

» procedures that encourage and promote maximum participation in the electoral process
by expanding the range of voting times, locations and means (e.g., by offering in-person,
vote-by-mail, early and secure online voting), and

¢ repeal of unreasonable identification requirements that discourage or prevent certain
classes of citizens from voting.

ELECTION TURNOUT, ELECTION ADMINISTRATION & VOTER ACCESS

A positive result of HAVA's passage has been innovation in the states as election officials have
sought creative solutions to the challenges presented by the Act's mandates. The requirements
for accessible voting, the difficuity in recruiting poll workers and the desire to increase voter
participation have led a number of jurisdictions to experiment with vote-by-mail (VBM)
processes. Oregon, which pioneered VBM in 1980 with a series of pilot projects, was the first
state to conduct all elections by VBM, starting in 2000. Election officials in Oregon indicate that
VBM has resulted in higher voter participation, lower election costs, and avoidance of
controversies over electronic voting systems. They also report strong acceptance by the public
and minimal instances of election fraud. In 2005, Washington State passed legisiation allowing
counties to switch to VBM and in the September 2006 primary election, 93 percent of voters
cast their ballots by mail. In 2007, several cities in Montana initiated VBM systems for local
elections.
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According to a 2007 report by the Pew Center on States, early in-person voting at centralized
polling places has increased since HAVA's passage. In 2008, 35 states will allow all voters
some option to cast ballots prior to election day. In addition, Montana and lowa joined six states
that currently allow registration and voting on election day. North Carolina allows registration
and early voting at the same time, but not on election day itself. AARP urges that we build on
these legislative efforts to improve voter turnout, not efforts that discourage voting.

The 2009 AARP/PEW study also looked at the various options citizens have to exercise their
right to vote. States vary in how they allow voters to vote, and nationwide in 2008 the study -
found that:

« 63% of voters voted in-person on-Election Day;
« 18% voted in-person early {or in-person absentee), and
* 19% voted by mail.

In 11 states, a majority of votes were cast before Election Day, via early or absentee voting. In
13 states, more than 90% of the votes were cast on Election Day. Women, the elderly,
individuals with disabilities, and the better educated were more likely to use early or absentee
voting.

In addition to HAVA, four other statutes—the Voting Rights Act, the National Voter Registration
Act, Voting Accessibility for the Elderly and Handicapped Act of 1984, and Americans with
Disabilities Act (ADA}—also promote the right to vote by mandating improved access to
registration and polling places and better outreach programs for older Americans and people
with disabilities. Because the requirements of the Voting Accessibility for the Elderly and
Handicapped Act expired in 1995, the Federal Election Commission can no longer require
reporting, yet its voluntary state-reporting guidelines remain. Stairs without ramps remain the
greatest physical obstacle at polling places. Periodic accessibility reports should be restored,
especially as many states enact laws that reduce polling sites and mandate centralized voting
centers.

In addition to physical barriers, other administrative barriers still exist that voters must
overcome. Some examples of such legisiated administrative barriers include:
» Imposing strict requirements on voters who moved into or within the jurisdiction since the
last election;
* Imposing new, burdensome ID and verification requirements for registration by mail;
» Requiring more frequent purging of voter rolis — some as often as monthly - that
increase the likelihood of purging errors;
* Excessively restrictive third-party registration prohibitions that limit civic-minded groups
and individuals from assisting unregistered eligible persons to register; and
« Excessively restrictive election protection zones to deter unlawful voter influence and
solicitation.
in the latter case, for example, no person, group or organization would be allowed to “solicit”
voters within 100 feet of voters standing in line, including offering legal advice or non-partisan,
civic engagement efforts regarding voting or ballots.
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CONCLUSION

AARP believes that these issues - directly or indirectly -- affect every voter and should
therefore be of concern to all of us. Therefore, AARP urges that:

¢ Congress should adopt procedures that encourage and promote maximum participation
in the electoral process by expanding the range of voting times, locations and means
(e.g., by offering in-person, vote-by-mail, early and secure online voting), and oppose
unreasonable identification requirements that discourage or prevent certain classes of
citizens from voting;

« Federal, state and local governments should ensure that no governmental entity exclude
any otherwise qualified person from voting on the basis of medical diagnosis, disability
status or type of residence; and

« Uniform standards should be established and reinforced with adequate funding in order
to safeguard the integrity of the election process and afford all Americans the ability to
express their electoral preference.

Because this is an effort that requires coordination between federal and state governments,
AARP looks forward to working with leaders at all levels of government to institute laws,
regulations and administrative tools to promote, expand and ensure the exercise of every
citizen’s right to vote.
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Introduction

The American Civil Liberties Union {ACLU), on behalf of its over half a million members,
countless additional supporters and activists, and fifty-three affiliates nationwide, commends the
Senate Judiciary Subcommittee on the Constitution, Civil Rights, and Human Rights for focusing
public attention on recent state laws which may severely restrict the fandamental right to vote for
millions of Americans.

The ACLU is a nationwide, non-partisan organization working daily in courts, Congress, state

legislatures, and communities across the country to defend and preserve the civil rights and
liberties that the Constitution and laws of the United States guarantee everyone in this country.
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We are pleased to submit this written statement for the record on this hearing, addressing the
serious problem of new voting restrictions and new barriers to the ballot box across the country.

During the 2011 state legislative season, there has been a dramatic proliferation of bills that
would restrict access to the ballot. Accordmg to Bloomberg News, this year saw states passing
the most election-related laws since 2003.} Regressive measures were introduced i m more than
30 states, and thirteen states proceeded to adopt new or expanded barriers to voting.? Stopping
voter fraud is the posited rationale for these laws. There is much more evidence, however, that
qualified voters are disfranchised by these measures than there is evidence of fraud. Instead of
creating unnecessary and discriminatory barriers to the ballot box, state governments must re-
direct their resources to ensuring the right to vote for all.

I Restricting Access to the Vote

No right is more fundamental than the right to vote. It is protected by more constitutional
amendments - the 1st, 14th, 15th, 19th, 24th and 26th - than any other right we enjoy as
Amencans Broad political participation ensures the preservation of all our other rights and
freedoms.®> State laws that impose new restrictions on voting, however, undermine our strong
democracy by impeding access to the polls and reducing the number of Americans who vote and
whose votes are counted.

There have been scveral restrictive voting bills considered and approved by states in the past
several years. The most commeonly advanced initiatives are laws that require voters to present
photo identification when voting in person. Additionally, states have proposed or passed laws to
require proof of citizenship when registering to vote; to climinate the right to register to vote and
to submit a change of address within the same state on Election Day; to shorten the time allowed
for early voting; to make it more difficult for third-party organizations to conduct voter
registration; and even to eliminate a mandate on poll workers to direct voters who go to the
wrong prccinct.4 These recent changes are on top of the disfranchisement laws in 48 states that

' Mark Niquette, U.S. States Tighten Voting Regulation With Republicans in Charge, Bloomberg News, Aug. 25,
2011, available at http://www.bloomberg.com/mews/201 1-08-25/republicans-make-drive-to-tighten-state-voting-
rules-before-2012-elections.htmi.

* See, e.g., ACLU Map, 201 1: Votmg Rights Under Attack in State Legislature, available at
hitp:/fwww.aclu.org/maps/201 L-voting-rights-under-attack-state-legislatures. States that passed laws or adopted
policy changes imposing voting restrictions during 2011 are Alabama, Florida, Georgia, lowa, Kansas, Maine, Ohio,
Rhode Island, South Carolina, Tennessee, Texas, West Virginia, and Wisconsin. These laws will require voters in
several states to show photo ID to vote in person and/or proof of citizenship to register to vote; shorten early voting
periods; limit Election Day registration, registration by third party organizations, and absentee voting; and
disfranchise more people with felony records. In addition, Mississippi and Missouri voters are slated to consider
ballot initiatives in 2011 and 2012, respectively, that would restrict voting rights, and the Pennsylvania legislature
still has pending before it a law to require photo 1D, as of September 6, 2011. 1t is also possible that the North
Carolina legislature could override the gubernatorial veto of the voter 1D bill in that state.

? Katzenbach v. Morgan, 384 U.S. 641, 652 (1966) (quoting Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886)).

* Jim Provance, Obama campaign fighting Ohio voting law, Toledo Blade, Aug. 31, 2011, available at
http:/iwww.toledoblade.com/Politics/201 1/08/3 1/Obama-campaign-fighting-Ohio-law.htmk: See also H.B. 194,
129th Leg., Reg. Sess. (Ohio 201 1),
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deprive an estimated 5.3 million people with criminal convictions ~ disproportionately African
Americans and Latinos — of their political voice.®

A. Photo Identification Requirements
Voter ID laws are becoming increasingly common across the country. Today, 30 states have laws
requiring voters to present identification to vote in federal, state and local elections, although
some laws passed during the 2011 legislative session have not yet gone into effect. In 15 of those
states, voters must (or will soon be required to) present a photo 1D — that in many states must be
government-issued — in order to cast a ballot.®

Voter ID laws deny the right to vote to thousands of registered voters who do not have, and, in
many instances, cannot obtain the-limited identification states accept for voting. Many ofthese
Americans cannot afford to pay for the required documents needed to secure a government-
issued photo ID. As such, these laws impede access to the polls and are at odds with the
fundamental right to vote. In total, more than 21 million Americans of voting age lack
documentation that would satisfy photo ID laws,” and a disproportionate number of these
Americans are low-income, racial and ethnic minorities, and elderly. As many as 25% of
African Americans of voting age lack government-issued photo ID, compared to only 8% of
their white counterpeu'ts.8 Eighteen percent of Americans over the age of 65 do not have
government-issued photo ID.’

Laws requiring photo identification to vote are a “solution” in search of a problem. There is no
credible evidence that in-person impersonation voter fraud — the only type of fraud that photo
IDs could prevent — is even a minor problem. Multiple studies have found that almost all cases
of alleged in-person impersonation voter “fraud” are actually the result of a voter making an
inadvertent mistake about their eligibility to vote, and that even these mistakes are extremely
infrequent.m It is important, instead, to focus on both expanding the franchise and ending
practices which actually threaten the integrity of the elections, such as improper purges of voters,
voter harassment, and distribution of false information about when and where to vote. None of
these issues, however, are addressed or can be resolved with a photo 1D requirement.

Furthermore, the ACLU believes that requiring voters to pay for an ID, as well as the
background documents necessary to obtain an ID in order to vote, is tantamount to a poll tax.

* See generally, Deborah J. Vagins and Erika Wood, The Democracy Restoration Act: Addressing a Centuries-Old
Injustice (March 2010), American Constitution Socicty, available at http://www.acslaw.org/issues/democracy-and-
voting.
®American Civil Liberties Union, Oppose Voter ID Legislation - Fact Sheet (July 21, 201 1), available at
hitpi/www.aclu org/voting-rights/oppose-voter-id-legistation-fact-sheet (hereinafter Voter ID Fact Sheet); National
Conference of State Legislatures, Voter Identification Requirements {August 8, 2011), avgilable at
hitp:/iwww . nesl.org/tabid= 16602 (hereinafter NCSL Map).
7 Brennan Center for Justice, Citizens Without Proof: A Survey of Americans’ Possession of Documentary Proof of
Citizenship and Photo Identification (Nov. 2006), available at hitp.//www.brenpancenter.org/page/-
éd/download file 39242 .pdf [hereinafter Without Proof}.

Hd
°1d
*° Justin Levitt, The Truth About Voter Fraud 11, Brennan Center for Justice (2006), available at
Ittp://brennan Jedn. net/e 20042 10db075b482b wembib0hl.pdf (hereinafter Truth About Voter Fraudy, Voter 1D Fact
Sheet, supra note 6.
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Although some states issue IDs for free, the birth certificates, passports, or other documents
required to secure a government-issued ID cost money, and many Americans simply cannot
afford to pay for them. In addition, obtaining a government-issued photo 1D is not an easy task
for all members of the electorate. Low-income individuals who lack the funds to pay for
documentation, disabled people with limited access to transportation, and elderly Americans who
never had a birth certificate and cannot obtain alternate proof of their birth in the U.S., are among
those who face significant or insurmountable obstacles to getting the photo identification needed
to exercise their right to vote."' For example, because of Texas’ recently passed voter ID law, an
estimated 36,000 people in West Texas’s District 19 are 137 miles from the nearest full service
Department of Public Safety office, where those without IDs must travel to preserve their right to
vote under the state’s new law."?

In addition, women who have changed their names due to marriage or divorce often experience
difficulties with identity documentation, as did Andrea Tangredi, who recently moved from
Massachusetts to South Carolina and who, in the span of a month, spent more than 17 hours
online and in person trying without success to get a South Carolina driver’s license.

As Rep. John Lewis recently wrote in the New York Times, “[t]hese schemes are clearly crafted
to affect not just how we vote, but who votes.”** Voter ID laws send not-so-subtle messages
about who is and is not encouraged to vote. As states approve laws requiring photo ID to vote,
each formulates its own list of acceptable forms of documentation. Another common thread
emerging from disparate state approaches is a bias against robust student electoral participation.
Henceforth, students at Wisconsin state universities will not be able to vote using their student
IDs, because these documents lack signa\tures,ls Nor will South Carolina, Texas, or Tennessee
accept student identification at the polls.'® Policies that limit students’ electoral participation are
particula]rly suspect, appearing on the heels of unprecedented youth turnout in the 2008
election.

B. Proof of Citizenship
Laws mandating presentation of proof of citizenship likewise impose a potentially
insurmountable burden and have been adopted largely in response to allegations of problems that
evidence reveals to be illusory. Investigations have failed to identify a confirmed case of a

"' See, e.g., statement of Terri Burke, Executive Director of the ACLU of Texas (March 18, 2011), available at
http://www hispanicallyspeakingnews com/notitas-de-noticias/details/coalition-of-civic-organizations-oppose-texas-
voter-id-law-vote-set-f0/6199/.

' Sen. Carlos Uresti, Thousands face 137-mile trip for Voter ID in one Senate district, San Antonio Express-News,
Jan. 28, 2011, available at http://blog.mysanantonio.com/texas-politics/2011/01/thousands-face-137-mile-trip-for-
voter-id-in-one-senate-district/.

' Schuyler Kropf, Voter ID Battle: Some Rally A gainst S.C. Law They Think Is ‘Trying To Change Electorate’, The
Post and Courier (August 9, 2011), available at http://www.postandcourier.com/news/201 H/aug/09/voter-id-battle/.
" Rep. John Lewis, Op-Ed, A Poll Tax by Another Name, Aug. 26, 2011, available at

http:/fwww nytimes.com/201 1/08/27/opinion/a-poll-tax-by-another-name. himl.

** Brennan Center for Justice, Foter ID Laws Passed in 2011 {August 8, 2011), available at
http://www.brennancenter.org/content/resource/voter_id_laws_passed_in_2011/.

' Jd: Michael Lollar, Law requiring photo ID puts some Tennessee voters in a tizzy, The Commercial Appeal, July
29, 2011, available at http://www.commercialappeal.com/news/201 1/jul/29/identity-crisis/.

"7 E.g., Center for Information & Research on Civic Learning and Engagement, Youth Voting: Voter Turnout by
Age, 1972-2008, available at http://www.civicyouth.org/quick-facts/youth-voting/.

4
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noncitizen intentionally registering or voting while aware that s/he was not eligible to do s0.'®
Aggressive enforcement efforts by the Bush Administration produced a mere 14 convictions for
voting fraud involving noncitizens between 2002 and 2005, in cases in which “[ijt was
absolutely clear that there were some people who just did not understand that they could not
vote,” according to expert and Barnard College professor Lorraine Minnite. '

Though there is no significant evidence of noncitizens voting, there are a sizable number of
Americans for whom obtaining documentary proof of citizenship is difficult or impossible. A
Brennan Center poll concluded that an estimated 7% of Americans — more than 13 million
people ~ do not have ready access to proof of their citizenship.”’ People with low incomes, the
elderly, women, and people of color living in rural areas are among those least likely to have
appropriate documentation. As birth registration was becoming standard practice throughout the
U.S. in the 1920s, 30s, and 40s, for example, Native Americans, children born to Spanish-
speaking families, and others with minimal access to formal healthcare remained significantly
less likely than their urban and white counterparts to have their births officially recorded.” Such
individuals often cannot obtain a delayed birth certificate because no living birth witness is
available.* The Brennan Center’s poll concluded that citizens earning less than $25,000 per
year are more than twice as likely to lack ready documentation of their citizenship as those
carning more than $25,000, and that as many as 32 million women of voting age lack
documentation of citizenship reflecting their current legal names.”

Proof-of-citizenship laws are far more likely to prevent American citizens from accessing the
ballot box than to stop noncitizens attempting to vote illegally. For example, in Arizona, 37,000
registration applications have been rejected since 2006 for lack of proof of citizenship.”* But in
the 10 years prior to the passage of that state’s proof-of-citizenship law, a mere 20 cases of
suspected voting by noncitizens were recorded. It is likely, therefore, that almost all of those
impacted by the law are qualified voters lacking the required documentation.”

C. Restrictions on Registration Leading Up to an Election
Laws that restrict the time allowed for voter registration prior to an election, and that limit the
ability to record a change of address close in time to an election, merely serve as an unjustified
hindrance on voting participation. For example, Florida’s H.B. 1355, which became law on May
19, 2011, eliminated the ability to submit address changes within Florida (that is, from one
Florida address to another) on the day of an election, except for active-duty military families.”

® Truth About Voter Fraud, supra note 10, at 18.
b Immigrant Voter Fraud Fears Didn’t Materialize, (NPR radio broadcast Nov, 5, 2010), available at
http://www.npr.org/templates/story/story php?storyld=131089170.
* Without Proof, supra note 7.
* Hetzel, U.S. Vital Statistics System Major Activities and Developments, 1950-95, 59, (U.S. Dept. of Health and
Human Services 1997), available at http://www.cde.gov/nehs/data/misc/usvss.pdi.
2 Gonzalez Plaintiffs” Proposed Findings of Fact Nos. 570-72, Gonzalez v. Arizona, No. CV 06-1268-PHX-ROS
(D. Ariz., May 9, 2006).
3 Without Proof, supra note 7.
 American Civil Liberties Union of Utah, Senate Bill 210 “Proof of Citizenship Required to Vote” is an
Unnecessary Bill That Will Discourage Voter Participation (Feb. 26, 2008), available at
}215tm:,~’,-"wmv.uciumah.Or:z/ SB210_factsheet.pdf.

Id.
* H.B. 1355, 2011 Leg,, Reg. Sess. (Fla. 2011).
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The likely effect of this change in policy is that individuals who have the poor fortune to move
just prior to an election will be disfranchised for no other reason but bad timing. Victims of the
law are likely to be disproportionately African American and Latino, given that Pew Research
Center data shows these demographic groups move more frequently than do whites — 43% of
African Americans and 48% of Latinos moved between 2003 and 2008, compared to just 27% of
whites.”” Relocating should not cause someone to lose his or her right to vote.

A varied patchwork of state rules surrounding residence, moves, and voter registration breeds
confusion, and excludes those with more precarious housing arrangements. The ACLU
documented cases in 2008 in which Ohio voters were threatened with prosecution when
requesting absentee ballots less than thirty days after registering, even though both federal and
state courts had-upheld the voters' right-to register and request an absentee ballot on the same
day.”® Enbanced residence prerequisites to registration have also been used in attempts to
prevent students from voting where they attend school. The ACLU has worked on cases
occurring across the country in which students’ votes were challenged solely on the basis of
issues immaterial to their qualifications as voters, including their provenance, parents’ residence
elsewhere, community activities, church membership, car registration, and status as dependents
of their parents.29

D. Early Voting

Generous early voting periods, that include weekend days, facilitate voter participation.®® Early
voting eases congestion at polling places on Election Day, and thereby improves the efficient
operation of elections by reducing the ratio of poll workers to voters. Early voting periods also
afford extra time to address registration problems and other barriers to voting that can keep votes
from being cast and counted if encountered for the first time on Election Day itself. Thus states’
proposals to reduce voting periods may result in further obstacles to voting or possible
diminished voter turnout. Recently, Ohio repealed Sunday voting, eliminating the convenience
of weekend voting for those unable to make it to the polls on a workday.”'

Given the flexibility early voting affords citizens, it is not surprising that many voters have taken
advantage of this option. In states like Tennessee, Nevada, Oregon, and Florida, more than half
of all votes in recent elections have been cast during early voting periods or by absentee ballot. ™

7 pew Research Center, American Mobility: Who Moves? Who Stays Put? Where's Home? at 23 (December 17,
2008), available at htp://pewsocialtrends.org/category/datasets/.

% press Release, American Civil Liberties Union, Voting Rights Groups Call on Greene County Officials to Halt
Investigation on Innocent Voters (Oct. 10, 2008), available at
hip/iwww.acluchio.org/pressreleases/2008p1/2008.10. 10.asp.

» See, e.g., Saunders v. Davis, Civ. No. 4:04 CV 20 (E.D. Va. 2004); Prairie View Chapter of NAACP v. Kitzman,
No. H-04-459 (5.D. Texas 2004); Copeland v. Priest, Civ. No. 4-02-CV-675 (E.D. Ark. 2002).

% Jan E. Leighley and Jonathan Nagler, The Effect of Non-Precinct Voting Reforms on Turnout, 1972-2008 13-14
(January 15, 2009), available at hitp://www.clectiononline.org; Paul Gronke, Et Al,, Early Voting in Florida, 2004
2, The Early Voting Information Center. Sept. 1, 2005, available at http://people.reed.edu/~gronkep/docs/
GronkeBishinStevensGalanes-Rosenbaum. APSA. 2005.pdf.

3UH.B. 194, Sec. 3509.01(B)(3), 129" Leg., Reg. Sess. (Ohio 2011).

** See Florida Early Voting May Change, wihg.com Apr. 20, 2011, available at
http://www.wihg.com/home/headlines/Florida_Early Voting May Change 120255094.html; Editorial, They Want
to Make Voting Harder?, The New York Times, June 5, 2011, available at

http://www.nytimes.com/201 1/06/06/opinion/06mon . html?_r=1 (hercinafter N.Y. Times Voting Barriers); Early
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In 2008, 13% of all votes nationwide were cast during early voting periods.3 3 Additionally, early
voting options are used more frequently by voters of color than by white voters. In Florida in
2008, for example, African Americans comprised 13% of the electorate, but cast 22% of early
votes.>* Nearly 54% of African American voters in Florida cast their ballots before Election
Day, compared with 27% of white voters.”® Likewise, more than half of African American
voters in North Carolina voted early in 2008, compared to about 40% of white North Carolina
voters.’®  This history strongly suggests that reducing ecarly voting periods will not only
complicate administration of polling places on Election Day, but have a disparate negative
impact on voting by people of color. As the Early Voting Information Center at Reed College
reportsé;'[t]here is no evidence that any form of convenience voting has led to higher levels of
fraud.”

E. Third-Party Voter Registration Restrictions

The National Voter Registration Act (NVRA) signaled the advent of enhanced efforts to
facilitate widespread voter registration. The bill was premised on the concern that
“discriminatory and unfair registration laws and procedures can have a direct and damaging
effect on voter participation in elections for Federal office and disproportionately harm voter
participation by various groups, including racial minorities.”® Among other provisions aimed at
redressing barriers to election participation, the NVRA authorized registration by mail-in form,
and emphasized that the forms must be made available to private entities wishing to conduct
voter registration drives. Third-party organizations have responded by helping many more
millions register to vote. For example, during the 2004 election cycle alone, the non-profit
Project Vote re%istered 1.2 miltion voters.” During the 2008 cycle, Rock the Vote registered 2.5
million voters.”

Not surprisingly, efforts to restrict voting participation have included imposing unjustified
restrictions on third-party registration activities. Restrictions that apply only to third-party
registration efforts and not to other registrars of voters will result in fewer Americans registered,
and fewer Americans participating in our democracy. For example, Florida’s 2011 H.B. 1355
dramatically shortens the period of time third-party organizations have to return completed

Voting Information Center, Frequently Asked Questions, available at http://earlyvoting.net/faq (last visited Aug. 31,
2011).

U.S. Election Assistance Commission, The 2008 Election Administration and Voting Survey (November 2009) at
9, available at

hitp://www.eac. gov/assets/1/Documents/2008%20Election%20Administration%20and%20Voting%20Survey%20E
AVS%20Report.pdf.

3 Letter from Laughlin McDonald, ACLU Voting Rights Project, to T. Christian Herren, Chief, Voting Section,
Civil Rights Division, (2011) available at http//www .aclufl.org/pdfs/2011-06-20-ACLUDOILetter. pdf [hereinafter
FL Preclegrance Letter].

35 1d.

* N.Y. Times Voting Barriers, supra note 32.

% Barly Voting Information Center, Frequently Asked Questions: Why do states adopt early voting? Are there
risks? (accessed September 3, 201 1), available at hip:/iwww garlyvoting.net/fag.

** The National Voter Registration Act of 1993, P.L. 103-31, 107 Stat.77, 77 (1993).

3 Letter from Penda D. Hair, Co-Director, Advancement Project and Holli Holliday, National Director, Project
Vote, to The Honorable Cathy Cox, Chairperson, Georgia State Election Board (Sept. 12, 2005) at 1, available at
http://www.advancementproject.org/sites/default/files/GAcom2.pdf.

® Ari Berman, The GOP War on Voting, Rolling Stone, Aung. 30, 2011, available at

http://www rollingstone.com/politics/news/the-gop-war-on-voting-201108307page=2 [bereinafter Rolling Stone].
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applications to the state; require third-party registrars of voters to register themselves with the
state and submit names and sworn statements of each person who will conduct registration
activities on the organization’s behalf; and sets potentially heavy fines for non-compliance,
among other provisions.4

Already, Florida’s new third-party registration restrictions have prompted the League of Women
Voters to announce plans to end registration activities in the state, and other groups may be
forced to do the same.* As with many of the other restrictions cited in this statement, such
proposals have a disproportionate impact on voters of color. Based on nationwide statistics, in
2008, more than one-third of voters who registered through third-party drives were racial
minorities”, though minorities constituted only approximately 18% of the voting age citizen
population."’4 African American and Latino voters register with third-party groups at twice the
rate of other voters.”> Moves to restrict third-party registration will effectively chill registration
and clection participation among historically disfranchised people.

F. Criminal Disfranchisement
Millions of Americans have had their right to vote revoked because of criminal convictions.
Upon release from incarceration, these citizens work, pay taxes, live in our communities and
bring up families, yet they are without a voice. An estimated 5.3 million citizens cannot vote as a
result of felony convictions, and nearly 4 million of those who are not in prison, but are living
and working in the community. 6

States have vastly different approaches to voting eligibility for those with a criminal conviction.
Some states permanently disfranchise some, but not all, citizens with felony convictions, while
others allow voting after a sentence is completed or after release from prison.’ Despite a trend
over the last decade of increasing access to the polls, this year, governors in two states — Florida
and lowa — enacted regressive policy changes to make it nearly impossible for people with past
convictions to ever regain their voting rights. Those states now join Kentucky and Virginia in
essentially imposing lifetime voting bans on people with felony records.”® In Florida alone, an
estimated one million citizens are affected by this draconian policy.” Two states, Maine and
Vermont, allow all persons with felony convictions to vote, even while incarcerated; all other

“'H.B. 1355, 2011 Leg., Reg. Sess. (Fla. 2011).
* Voting laws Sunday punch, The Herald-Tribune, June 15, 2011 [hereinafter Sunday Punchl, Rolling Stone, supra
note 40.
43 FL Preclearance letter, supra note 34, at 4.
* U.S. Census Bureau, Reported Voting and Registration of the Voting-Age Population, by Sex, Race and Hispanic
Origin, for States, Table 4b, (Nov. 2008), available at
http:/www.census. gov/hhes/www/socdemo/voting/publications/p20/2008/tables htnl.
s Sunday Punch, supra note 42.
* See Vagins and Wood, The Democracy Restoration Act, supra note 5, at 1; Erika Wood and Rachel Bloom,
DeFacto Disenfranchisement (2008), available at
http:/fwww aclu.org/votingrights/exoffenders/36992pub2008 100 [ html.
47 See ACLU Map, Foting Rights for People with Criminal Records, hitp://www.aclu.org/map-state-felony-
iisisﬁ'anchisemem-laws (last visited Aug. 8, 2011) {contains a map detailing state laws).

Id.
* The Sentencing Project Map, Felon Disenfranchisement by State,
http//www sentencingproject.org/map/map.cfoimap (last visited Sept. 5, 2011) (1,179,687 Floridians in total
estimated to be disfranchised).
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states fall somewhere in between.”® Unfortunately, this patchwork of voting laws has caused
widespread confusion about the proper administration of state laws that, in turn, has contributed
to the disfranchisement of even eligible citizens.

Worse still, criminal disfranchisement laws are rooted in the Jim Crow era and were originally
intended to bar minorities from voting. The impact of these laws continues today. Nationwide
13% of African American men have lost the right to vote —~ a rate seven times the national
average.”!  Contributing to the disfranchisement, African Americans and Latinos are
disproportionately targeted by the criminal justice system.”> Surveys show that whites, African
Americans, and Latinos in the U.S. use and sell illegal drugs at very similar rates, but two-thirds
of all those incarcerated in state prisons for drug offenses are African American or Latino.”
This is frue at a time when African Americans constitute just 12.6% of the-U.S. population, and
Latinos 16.3%.** In turn, this has impacted the families of those who are disfranchised and the
communities in which they reside by reducing their collective political voice.

By continuing to deny citizens the right to vote based on past criminal convictions, the
government is endorsing a system that expects these citizens to contribute to the community, but
denies them participation in our democracy. Not only is the disfranchisement of millions of
citizens undemocratic, but it is counterproductive to the rechabilitation of those released from
prison and their reintegration into society. As the New York Times recently opined, “[fjully
integrating ex-offenders back into society is...the best way to encourage their lasting
rehabilitation. It is past time for all states to restore individual voting rights automatically to ex-
offenders who have served their time.”*

In sum, the potential consequence of restrictive measures like the foregoing examples is
immense. According to the Cooperative Congressional Election Survey, 4 million registered
voters did not vote in the 2008 presidential election because of administrative problems.
Another 4 million to 5 million people reported administrative problems as their reason for not
registering.”’ With just less than 10 million votes separating the candidates in the 2008 elections,

%9 See ACLU Map, Voting Rights for People with Criminal Records, http:/fwww.acln.org/map-state-felony-
disfranchisement-laws (last visited Aug. 8, 2011) (contains a map detailing state laws).

*! Voting After Criminal Conviction, Brennan Center,

http://www brennancenter.org/content/section/category/voting_after_criminal_conviction.

32 See generally, e.g.. Leadership Conference on Civil and Human Rights, Justice On Trial: Racial Disparities in the
American Criminal Justice System (May 2000), available at http://www civilrights.org/publications/justice-on-trial/.
% Drug Policy Alliance, Drug War By the Numbers {accessed September 2, 2011), available at
www.drugpolicy.org/facts/drug-war-numbers.

.S, Census Bureau, Overview of Race and Hispanic Origin, Table | (March 2011), available at
www.census.gov/prod/een2010/briefs/c2010br-02.pdf.

* Editorial, Their Debt is Paid, New York Times, Oct. 20, 2010, available at .
http://www.nytimes.com/2010/10/20/opinion/20wed4 htmi?_r=2&partner=rssnyt&eme=iss.

*Voter Registration: Assessing Current Problems: Hearing Before the S. Comm. on Rules and Administration, 111
Cong. 1 (2009) (statement of Stephen Ansolabehere, Professor, Department of Government, Harvard University,
Cambridge, M.A), available at

bttp//rules senate. gov/public/index efin?Fuse Action=CommitteeSchedule. Testimony&Hearin
413e-85db-a256¢ce6169f6& Witness 1D=e394ba39-8bf4-441c-8ed3-6e8c68cf4b23.

> 1d.; see also Editorial, Shut Out at the Polls, WASH. POST, Mar. 16, 2009, at A16, available at

http:/iwww. washingtonpost. com/wp-dyn/content/article/2009/03/1 5/AR200903 1501668 html?referrer=e mailarticle.

ID=¢33b5ac8-aee8-
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and additional legal obstacles now in effect in a number of states, voting barriers could easily
become determinative of election outcomes.*®

1L The Impact of Restricting Access to the Vote

The chilling impact of new state-level voting restrictions is not just a theory based on statistics
and extrapolation: it is a known fact, featuring real victims. Citizen surveys as well as individual
anecdotes tell this story.

It has been known for some time that the move toward requiring photo 1D to vote and proof of
citizenship to register results in fewer votes cast, particularly by people of color and others
disproportionately unlikely to possess the relevant documents. The New York Times noted that
imposition of identification requirements had reduced turnout in the 2004 election by about 3%,
but disproportionately reduced turnout by minorities by two to three times as much.”

Studies offer further confirmation that from state to state, as well as nationally, voter ID laws
depress voter participation, particularly among people of color, peog)le with disabilities, and
other groups who have been historically excluded from elections.” The coming years will
demonstrate the similar impact of new policies that reduce opportunities to register, to amend
registration, and to vote before Election Day.

Evidence submitted by the plaintiffs in the course of litigation over Arizona’s voter ID law
showed that between the beginning of 2005 and fall 2007, 31,550 voter registration applications
were rejected in that state because of a failure to provide proof of citizenship.’ Even though
approximately 90% of those submitting rejected applications listed the U.S. as their place of
birth, only about 11,000 of the 31,550 were ultimately successful in registering to vote. Not
surprisingly, given the additional hurdles to be surmounted by prospective voters, Arizona lost
11,000 registered voters during a period in which the state’s population increased by 650,000.%

The ACLU is working across the country to defend the rights of people who will be
disfranchised by the wave of new voting restrictions. In Missouri, for example, the ACLU is
representing citizens who would be disfranchised by attempts in that state to impose a voter ID
requirement. Before the state can enact such a law, it must first amend the Constitution to
eliminate certain protections for voters that currently make voter ID unconstitutional. Our clients
include:

¢ two elderly women — 90 and 86 — who no longer drive and would have great physical

and financial difficulty obtaining necessary ID documents;

8 Federal Election Commission, 2008 Official Presidential General Election Results, Jan. 22, 2009, available at
http:/fwww.fec.gov/pubrec/fe2008/2008presgeresults.pdf.

5 Christopher Drew, Lower Voter Turnout Is Seen in States That Require ID, N. Y. TIMES, Feb. 21, 2007, at A16.
% E g, Matt Barreto, Stephen Nuno, Gabriel Sanchez, Voter ID Requirements and the Disenfranchisements of
Latino, Black, and Asian Voters, Prepared for the 2007 American Political Science Association Annual Conference
(September 1, 2007), available at http://faculty washington.edu/mbarreto/research/voter_ID_APSA pdf.

® Gonzalez Plaintiffs’ Proposed Findings of Fact No. 603, Gonzalez v. Arizona, No. CV 06-1268-PHX-ROS (D.
Ariz., May 9, 2006).

52 ITCA Plaintiffs’ Proposed Findings of Fact No. 22, Gonzalez v. Arizona, No. CV-06-1268-PHX-ROS (D. Ariz.
May 9, 2006).
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a former musician now stricken with multiple sclerosis and confined to a wheelchair,
whose ID has expired and for whom obtaining new state identification would be both
physically and financially difficult;

a woman on disability due to a severe accident, who would encounter significant
physical and financial hardship obtaining new state identification;

a naturalized citizen who has had difficulty renewing her driver’s license when
officials have questioned her Russian birth certificate;

a former school board member who is likely to encounter difficulties at the polls
because the name on her birth certificate is not the pame under which she is registered
to vote, and whose hand tremor could result in a signature that poll workers do not
believe matches her signature on file; and

a college studeiit and a recént graduate whose out-of-state and student IDs will no
longer serve as valid voter identification under the proposed amendment.®

The ACLU and allies have also conducted outreach to determine the likely impact of a new voter
ID law in Wisconsin. This work has identified many individuals who will be negatively
affected, including:

I

three senior citizens, ages 89, 91, and 96, who each lack photo ID, subsist on Social
Security income, and are active voters. There is no public transportation available to
these individuals, so they will each need a friend or relative to take them to obtain
identification documents. The 91-year old lacks a birth certificate, which she will
need to obtain state ID. Procuring a copy of a birth certificate, if it exists, is
logistically difficult at best, but at worst, potentially impossible.

two people with disabilities, ages 71 and 91, who are not mobile ~ in fact, the 71 year
old is unable to leave her home. Their hometown of Winter is an hour’s drive from
the nearest state office that issues qualifying identification. Both will face significant
difficulty arranging to obtain the necessary documentation to continue voting.

a Native American resident of Green Bay, who is living with disabilities and
dependent on public assistance, and lacks a photo 1D as well as a copy of his birth
certificate. He has few financial and other resources with which to seck the
documentation he will need to continue voting.

Dispelling the Myths Behind Voting Restrictions

"No one could give me an example of all this [voting] fraud they speak about.”
— Mike Fasano, Florida State Senator (R-FL 11th District) *

Proponents of restrictions on the right to vote allege that controls are needed to combat the
danger of voting fraud, and further, that measures like requiring photo 1D to vote will not impose
any significant burden on voters. Evidence tells a different story, however: while there is little
indication of fraud in elections, and even less reason to suspect that any improper voting is

© Press Release, American Civil Liberties Union, Civil Rights Groups Sue Missouri Officials Over Voter 1D Ballot
Initiative (July 7, 201 1), available at http;//www.aclu-

em.org/pressroom/201 Ipressrel

cases/civilrightsgroupssuemissou. htm,

“ Rolling Stone, supra note 40.
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intentionally done, millions of Americans will be less able and likely to vote as a result of voter
ID and other limitations emerging in state legislation.

A. Lack of Documented Fraud

Nationally, an intensive anti-fraud initiative conducted by the Bush Administration’s Department
of Justice between 2002 and 2007 resulted in just 86 voting fraud convictions for more than 300
million votes cast, and most of these targets were, as Rolling Stone reported, “immigrants and
former felons who were simply unaware of their ineligibility.”®® Investigations in state after
state also have consistently failed to produce evidence to justify fear of intentional voting fraud.
A statewide survey conducted in Ohio uncovered a mere four instances of ineligible people
voting in the 2002 and 2004 elections, out of nine million votes cast during that period.’® In
Texas, some 50 million votes have been cast since 2002, yet-only one documented case has
emerged of a person falsely claiming the identity of someone else for voting purposes.®’

In Alabama, sponsors of this year’s voter ID legislation were able to identify only three cases of
voter fraud in the state since 2008, nonc of which dealt with voters misrepresenting themselves
during the registration process or at polling places.®® South Carolina, which also passed
restrictive voting legislation this year, recorded not one single report of voting fraud during the
2008 election.*” The South Carolina State Election Commission also reported this year that there
had been no substantiated cases of fraud in the state in the past decade.”’ In Wake County, North
Carolina, about 280,000 votes were cast in 2010, however, the Board of Elections identified just
six cases of potential voter fraud, fewer of which have resulted in any legal action.” Although
the Secretary of State of Kansas has advocated tougher voter restrictions, records obtained from
his office show that in 14 years, between 1997 and 2010, there were a mere 221 alleged instances
of voter fraud in the state, 200 of which could pot have been prevented by the new proof of
citizenship and photo ID requirements, and only eight of which resulted in legal action.”

Legislation requiring voters to show photo ID at the polls is the most popular recent form of
voting restriction considered by the states. But the kind of fraud that such restrictions could halt
— impersonation of a registered voter — simply does not exist to any significant degree. The

63
Id.

5 Press Release, Brennan Center for Justice, Voting Rights Groups Urge Carter-Baker Election Commission to

Oppose National Voter Identification Card (June 29, 2005), available at

http://www.brennancenter org/content/resource/voting_rights_groups_urge_carter baker election_commission_to

oppose_nation/,
 Terrence Stutz, Texas House OKs bill requiring voters to show ID, Dallas Moming News, Mar. 23, 2011,

ilable at http://www.dallasnews.com/news/politics/texas-legislature/headlines/201 10323 -texas-house-oks-bill-
requiring-voters-to-show-id.ece.
“ Press Release, Alabama Democratic Party, ADP Calls on Senate to Block Costly Voter ID Bill,
March 23, 2011, available at hitp://www.aladems.org/2011/03/adp_calls_on_se_1.php.
* Desiree Evans, GOP Pushes Voter ID Bills in the South, Facing South, Mar. 27, 2009, available at
http://www.projectvote.org/in-the-news/408-gop-pushes-voter-id-bills-in-the-south-facin |
7 Gina Smith, Opposition Grows to New Voter 1D Law, The State, Aug. 27, 2011, available at
http:/fwww thestate.com/201 1/08/27/1948342/opposition-grows-to-new-law. htmi,
"t See e.g., Press Release, NC Center for Voter Education, NCCVE Supports Veto of Voter Photo ID Bill (June 23,
2011), available at hitp:.//www.ncvotered.com/releases/2011/6_23_11_voter_id_veto.php.
™ Katie O°Connor and Jon Sherman, Lions and Tigers and Fraud, Ok My! Secretary of State Kris Kobach Is At It
Again, Huffington Post, June 14, 2011, available ar hitp://www.huffingtonpost.com/katic-oconnor/lions-and-tigers-
and-frau b_876836.htmt.
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Election Assistance Commission concluded in 2006 that voter impersonation “is probably the
least frequent type of [election] fraud.”” 1t is so rarely seen, in fact, that instances of in-person
impersonation fraud at the polls happen less often than lightning striking a person.™ In part, this
is because in-person fraud by individual voters is an ineffective way to influence an election.
There are severe criminal penalties for voter fraud in federal elections, and in return, it yields at
most one additional vote,”

B. Fraud Allegations Do Not Withstand Serutiny

When state officials have argued that fraud has occurred on anything approaching a large scale,
their allegations have relied upon seriously flawed methodology. For example, New Mexico
Secretary of State Dianna Duran announced in March that she had identified 37 cases of
registered voters whose names matched names on a list of foreign nationals, as well-as 117
registrants whose names did not match their social security numbers.”® There was no indication,
however, that she had confirmed whether or not these individuals had become naturalized
citizens before voting, nor that her office had conducted investigation into the extent to which
clerical errors — a common occurrence where handwritten registration documents must be
entered into computer databases ~ were responsible for non-matches.”’

Similarly, Colorado Seccretary of State Scott Gessler released a report earlier this year that
alleged that 11,805 Coloradans who were foreign nationals were registered to vote.”® His report
covered the years 2006-11, during which time more than 32,000 Colorado residents became
naturalized citizens.” Secretary Gessler’s report failed to conclusively establish that even one of
these individuals was not a citizen at the time of his or her voter registration, because it revealed
his office had not accessed citizenship information held by the federal government.® Though he
sabmitted that 106 individuals registered to vote prior to providing documentation indicating
immigrant status to obtain a driver’s license, this fact fails as proof of fraud, given that
naturalized citizens often possess documents identifying themselves as legally present
immigrants even after the date of their naturalization. In sum, widespread voting fraud has not
yet, or ever, been demonstrated to exist through sound, validated analysis.

™ U.S. Election Assistance Commission, Election Crimes: An Initial Review and Recommendations for Future Study
gDec‘ 2006), available at ttp://www.eac. gov/assets/1/workflow_staging/Page/57.pdf.

* Truth About Voter Fraud, supra note 10, at 6.
" Id. at 7.

" Keesha Gaskins, Smoke and Mirrors: Alleged Non-Citizen Voting in NM and CO, Brennan Center for Justice
(Apr. 1, 2011), http://www brennancenter.org/blog/archives/smoke _and_mirrors_alleged_non-

citizen_voting_in_new_mexico_and_colorado/.
"E. g, Milan Simonich, New Mexico Dems Pan Official’s Yoter Fraud Claims, The El Paso Times, June 19, 2011,

Hable at bp:/fwww.elpasotimes.com/mews/cl 18308522 Matthew Reichbach, Legality of Actions Questioned:
Duran Grilled Over Voter File Examination, Center for Civic Policy: ClearlyNewMexico.com, July 15, 2011,
available af hitp://www.clearlynewmexico.cony?p=6917.
™ Colorado Dept. of State, Comparison of Colorado’s Voter Rolls with Department of Revenue Non-Citizen
Records (March 8, 2011), available at http://cha house gov/images/stories/documents/co_non_citizen_report.pdf.
" Dept. of Homeland Security, 2009 Yearbook of Immigration Statistics (Aug. 2010) at 57, available at
atp.unew, dhs govidlibrany/ussets/statistics/vearbook/ 2009/0is_vb 2009.pdf.
¥ Colorado, supra note 78 at 4.
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C. Anti-Fraud Measures Have Chilled Voter Participation

Though the fraud that new state voting restrictions supposedly redress is an illusion, massive
disfranchisement of Americans through the implementation of these restrictions is a reality. A
recent academic study concluded that approximately 2.2 million registered voters did not or
could not vote in 2008 because of a lack of identification.®' In coming elections, this number is
likely to grow, as millions more voters who lack identification become subject to strict photo ID
requirements. In 2008, only two states, Georgia and Indiana, required in-person voters to
produce one of a limited number of acceptable photo Ds.® As of September 3, 2011, seven
more states — Kansas, Wisconsin, Rhode Island, Texas, Tennessee, South Carolina, and Alabama
- will impose similar requirements on voters during or after the 2012 election cycle.

Based on what we know about those who-lack identification and-struggle with barriers to
obtaining it, these excluded voters were disproportionately racial and ethnic minorities. A 2010
report from the South Carolina State Elections Commission, for example, found that 178,175
registered voters in the state did not possess either a driver’s license or identification card issued
by the Department of Motor Vehicles. African Americans constitute 30.4% of registered voters
in South Carolina, but a disproportionate 35.8% of voters who lack a DMV-issued photo
identification.®

Many proponents have argued that, since photo IDs are required for so many common purposes,
like driving a car or boarding an airplane, producing an ID for voting does not impose a great
burden. Such comparisons are misplaced. Voting is not a privilege like driving or flying.
Rather, it is a fundamental right guaranteed by more constitutional amendments than any other
right we have as Americans. Because of the primary importance of the franchise, any law that
threatens to make it more difficult to vote faces the strongest constitutional scrutiny. By contrast,
actions like buying alcohol, driving, and flying are not constitutionally enshrined, and can be
limited by restrictions, such as ID requirements, so long as restrictions are applied evenly and are
justified by a legitimate government interest.™

Conclusion

In order for the United States to continue as one of the world’s leading democracies, it must
ensure all eligible citizens are able to register and cast their ballots. Elected officials should be
seeking ways to encourage more voters, not inventing baseless excuses to deny voters the ability
to cast their ballots.

The ACLU urges states to revisit the use of voter IDs, citizenship requirements, restrictions
imposed on registrations, voting periods, criminal disfranchisement laws and other voter

& Alverez, R. Michael et al,, 2008 Survey of the Performance of American Elections, 59 (2009) available at
http://vote.caltech.edw/drupal/node/231.

82 NCSL Map, supra note 6.

% South Carolina Voter Registration Demographics: Registered Voters Without A Driver’s License or Identification
Issued by DMV, Jan. 25, 2010 (appendix to ACLU letter to DOJ re: SC preclearance), available at
hip/www.aclu.org/files/assets/comment_under_section_5_re_submission_ng  2011-2495 pdf.

¥ See, e.g., Todd B. Tatelman, Congressional Rescarch Service, Interstate Travel: Constitutional Challenges to the
Identification Requirement and Other Transportation Security Regulations 9 (December 21, 2004), available at
www.fas.org/sgp/crs/RL32664.pdf.
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suppression tactics. However, turning back the tide on such regressive state measures is not
enough. As it did by passing the historic Voting Rights Act, the National Voter Registration Act,
and the Help America Vote Act, Congress should continue to adopt uniform federal laws
designed to protect, restore, and expand all citizens” fundamental right to vote. Such proposals
should include passage of the Democracy Restoration Act — a federal standard that restores
voting rights in federal elections to the millions of Americans who are living in the community,
but continue to be denied their ability to fully participate in civic life because of a past criminal
conviction. Other federal legislative reforms should include providing affidavit alternatives to
voter ID and citizenship requirements, modernizing voter registration processes, and developing
uniform federal standards for early voting, voting by mail, and casting provisional ballots in
federal elections.

Finally, the ACLU has urged and continues to urge the Department of Justice (DOJ) to fully
enforce federal laws where states violate citizens’ fundamental rights by the passage of new
regressive voting laws. Over the last few weeks, the ACLU has been joined by over 50,000 of
our members and activists in calling on DOJ to ensure compliance with the Voting Rights Act
(VRA). We have urged DOJ to scrutinize new voting restrictions aggressively for discriminatory
impact, refuse to pre-clear laws under Section 5 of the VRA that have a discriminatory purpose
or effect, and to bring cases under Section 2 of the VRA in other states where necessary to
challenge regressive voter laws. As we approach another election year, Congress must continue
to provide the Department of Justice and other federal entities with the resources and support
they need in order to enforce the laws that guarantee Americans broad and nondiscriminatory
access to the ballot.

Measures that repress voting are a dangerous and misguided step backward in our ongoing quest

for a more democratic society and we commend this Subcommittee’s attention to the impact of
these new restrictive state voting laws.

15
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Statement by the AFL-CIO
on “New State Voting Laws: Barriers to the Ballot?”
Before the Subcommittee on the Constitution, Civil Rights, and Human
Rights of the Senate Committee on the Judiciary
Thursday, September 8, 2011

Thank you Chairman Durbin, and members of the subcommittee, for the
opportunity to provide a statement for the record in this important hearing. The American
Federation of Labor and Congress of Industrial Organizations (AFL-CIO) is a voluntary
federation of 56 national and international labor unions, representing 12.2 million
members, including 3.2 million members in Working America, the AFL-CIO’s
community affiliate. We are teachers and miners, firefighters and factory workers, bakers
and engineers, pilots and public employees, doctors and nurses, painters and plumbers—
and more. Within the AFL-CIO, constituency groups bring particular attention to workers
who are persons of color, women, veterans or part of the lesbian, gay, bisexual and
transgender communities.

The AFL-CIO historically has played an active role in protecting and advancing
the right to vote for all Americans. We have done so legislatively at the federal and state
levels and devoted substantial resources to assist union members and others to register.
Most recently, in 2004 and 2008, the AFL-CIO conducted a non- partisan voting rights
protection program to ensure that those who were eligible to vote were given their fair
right to vote and those votes properly counted.

In the United States, the right to vote and the free and fair exercise of voting
rights by all eligible voters are fundamental principles of our democracy. However, in
the past year, we have witnessed a disturbing increase in state legislation to impose

unwarranted restrictions on voting. This legislation has included oppressive photo
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identification requirements, proof of citizenship to register to vote, attacks on third party
voter registration and reductions in early voting days, as well as other types of
restrictions, all with the singular purpose of disenfranchising certain voters.

Specifically, legislation has been introduced in more than thirty states and already
passed in at least seven states requiring voters to present current government-issued photo
identification when voting. In addition to photo identification requirements for in person
voting, Kansas, Texas and Wisconsin now have photo identification requirements for
absentee voting. Governors in Montana, Minnesota, North Carolina, New Hampshire
and Missouri vetoed photo identification bills that passed their legislatures. At least ten
states introduced legislation that would require proof of citizenship to register to vote.
These citizenship laws have a disparate impact on naturalized immigrants and on elderly,
poor and other citizens who lack this documentation.

Efforts to adopt restrictive voting legislation have been part of a coordinated
campaign across the country to attack democracy. The proponents of voter photo 1D and
other restrictive legislation, including the American Legislative Exchange Council
(ALEC), the conservative organization linked to corporate and right-wing donors
including the billionaire Koch brothers, also have promoted companion legislation that
attacks the rights of workers and collective bargaining.

The AFL-CIO and its affiliated unions are opposed to these laws. Legislation
requiring voter photo IDs creates a disproportionate burden on racial minorities, senior
citizens, immigrants, the homeless, disabled, young people and low-wage workers.
Research sponsored by the Brennan Center for Justice has found that approximately 11

percent of all eligible voters do not have current government-issued photo IDs.
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Nationwide, 18 percent of citizens 65 and older, 25 percent of African American voting-
age citizens, 16 percent of Latino voting-age citizens, 20 percent of young people (ages
18-29) and 15 percent of citizens earning less than $35,000 a year do not have current
government photo IDs. In Wisconsin alone, according to a recent University of
Wisconsin-Milwaukee study, those without state issued photo identification who would
need to obtain one to vote include 23 percent of Wisconsinites over the age of 65, 55
percent of African American males, 49 percent of African American women, 46 percent
of Hispanic men and 59 percent of Hispanic women. In its Progress Report, the Center
for American Progress Action Fund estimates voter ID bills would depress Latino voter
turnout by as much as 10 percent.

And, several recent incidents in Wisconsin underscore how a photo ID
requirement can disenfranchise eligible voters. Wisconsin launched a “soft”
implementation of parts of the state’s voter ID law during the just-concluded July and
August state senate recall elections. Under the new law, poll workers were required to
ask voters for their photo identification but voters were not required to provide it. WTMJ
NBC 4 in Milwaukee reported that in the city of Glendale, during the recall efforts in
State Senate District 8, voters experienced long lines, including up to 40- minute waits,
because of limited polling places and poll workers asking voters to show photo ID. Not
connected to the recall elections, but just as problematic, the Daily Kos reported that a
Wisconsin DMV worker told a young voter seeking a supposedly state-guaranteed free
ID that he could not get one because he did not have enough activity in his bank account
to constitute proof of address. Worse, the DMV posts no signs about the opportunity to

obtain a free ID and DMV personnel are not instructed to tell voters they can get the ID
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without charge. These examples foreshadow greater problems likely to arise when states
implement these laws statewide, and they underscore the need for thorough and proper
training of personnel and education of voters on the new laws. The combination of
restrictive laws, poorly trained election workers and inadequate public notice greatly
increases the risk of voter disenfranchisement.

The assault on voting rights and democracy is not limited to photo identification
laws, however. In Ohio, Gov. Kasich signed into a law a bill that shortens the state’s
early voting period, bans in-person early voting on Sundays, prohibits boards of election
from mailing absentee ballot requests to voters, and allows poll workers to refuse to tell
voters where they can vote. Qutraged citizens in Ohio are working together to collect
signatures to put Ohio’s oppressive voting law, HB 194, on the ballot for November
2012. Florida recently enacted legislation that will, among other provisions, impede full
civic participation by curtailing early voting, prohibiting voters from updating their
addresses at the polls when they move between counties, and impose onerous new
requirements and stiff criminal penalties on organizations engaged in voter registration
activities. Notably, more than half of African-Americans voted early in Florida in the
2008 election and fewer early voting days will decrease turnout among this traditionally
disenfranchised group. As reported in Politico, Florida State Senator Mike Bennett (R-
Bradenton) explained the new law as follows:

Do you read the stories about the people in Africa? The people in

the desert, who literally walk two and three hundred miles so they can

have the opportunity to do what we do, and we want to make it more

convenient? How much more convenient do you want to make it? Do we

want to go to their house? Take the polling booth with us? This is a hard-

fought privilege. This is something people die for. You want to make it

convenient? The guy who died to give you that right, it was not
convenient. Why would we make it any easier? | want 'em to fight for it. I
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want 'em to know what it's like. I want them to go down there, and have to
walk across town to go over and vote.

Proponents of photo ID legislation, citizenship requirements and other restrictions
have been unable to provide evidence to support their claims that these strict
requirements provide solutions to problems that threaten voting integrity, correct election
irregularities or combat voter fraud. Current election laws that do not include strict photo
ID provisions have proven to be effective and have not presented impediments to free and
fair elections. Moreover, claims of voter fraud have gone unproven time and again.
According to the New York Times, in 2007, a five-year investigation by the Bush Justice
Department, yielded only 86 convictions out of 196 million votes cast.

There is also evidence that the administration and implementation of legislation
requiring voter IDs, citizenship requirements and imposing other restrictions on voting
requires significant monetary resources, creates an excessive financial burden for states
already in financial crisis, and further depletes resources needed for basic services for
state residents, including education, health and human services, police and fire protection
and other critical needs. The costs of implementation are significant; for example, a
legally compliant photo ID law can cost a state millions of dollars. Wisconsin’s law,
according to the Wisconsin Legislative Fiscal Bureau, will require more than $5 million
to implement.

There is also a severe burden on the would-be voter. The cost and effort to secure
the underlying documentation needed for the free ID, such as a birth certificate, may be
prohibitive for many voters, particularly the poor, elderly and students. These citizens

are simply disenfranchised, and others with the means to pay for the documentation are
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essentially paying for the right to vote, regardless of whether the state-issued
identification is “free” otherwise.

Legislatures should enact reforms that increase voter participation, not pass laws
that impair the ability of eligible voters to cast ballots. Voter suppression legislation is an
attack on democracy and voting rights and is part of a coordinated effort to attack
working people. The AFL-CIO firmly opposes voter photo ID legislation and other
measures that restrict or curtail voting.

Thank you for the opportunity to provide this statement for the recofd in

connection with this hearing.
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Statement of Angela Peoples and Tobin Van Ostern, Campus
FProgress
To the Senate Judiciary Subcommittee on the Constitution,
Civil Rights and Human Rights
September 2011
At the hearing entitled

“New Voting laws: Barriers to The Ballot?”

We appreciate the opportunity to submit this statement to the Subcommittee. Campus Progress is the
youth division of the Center for American Progress, a national nonpartisan organization. Compus
Progress works with and for young people to promote progressive solutions to key political and social
challenges. Through programs in activism, journalism, and events, Campus Progress engages a diverse
group of young people nationwide, inspires them to embrace progressive values, provides them with
essential trainings, and helps them to make their voices heard on critical issues.
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Voting is a sacred and fundamental pillar of our democratic society. Every year millions of American
young people mark their transition to adulthood by registering to vote with the aim of making their
electoral voices heard. Campus Progress and the young people we represent are concerned that this
cherished right is being undermined by a growing trend in states across the country to pass laws that

fimit millions of citizens’ ability to vote.

Among other current legislative threats to voting are so-called “Voter ID” laws requiring specific forms of

identification in order to cast a ballot on Election Day. Campus Progress opposes Voter ID laws because;

1. Voter ID laws address a fake problem. The claimed intent of these laws is to prevent fraud, but
in fact there are almost no cases of fraud through voter impersonation.

2. The laws undermine the right to vote, particularly for young people, low income people, people
of color, the elderly, the disabled, and America’s veterans, groups that already face
disadvantages in the political process.

3. The laws are a cynical attempt by corporate funded conservatives to exclude progressive voters

from the democratic process.

We are inspired by the leadership of Members of Congress such as Senator Richard Durbin (IL) who have

brought the issue of systematic voter suppression to the national stage.
We agree with Senator Durbin, Senator Bennett, and the fourteen additional Senators that wrote the
Department of justice urging them to review the laws being passed in covered jurisdictions due to the

Department’s authority under Section 5 of the Voting Rights Act.

New Voting Legisiation Disproportionately Harms Young People and Other Historically Excluded Citizens

In state legislatures across the country, young people’s right to vote has been under attack. In February,
New Hampshire, House Speaker William O’Brien said that state voting laws needed to be passed to
“tighten up the definition of a New Hampshire resident.” O’Brien claimed that college towns that
experience hundreds of same-day voter registrations are plagued by “kids voting liberal, voting their

feelings, with no life experience.” Such offensive views about the rights and capacity of young people
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seem to carry over into other states, such as Texas, which prohibits student 1Ds as an acceptable form of

identification for voting purposes.

Wisconsin's new law also makes it more difficult for students to vote. The restrictive law accepts
student ID's as a valid form of identification, as long as they have a photo, signature, and expiration date
not two years later than issuance. But none of Wisconsin's current student 1Ds meets all of those
requirements. People of color is Wisconsin are also more likely to be adversely affected by new
legisiation. Fifty-nine percent of Latina women and seventy-eight percent of black males between the

ages of 18-24 currently lack a driver’s license.*

In a New York Times op-ed Congressman John Lewis {GA-5) called the growing trend to enact various
barriers to voting the “most concerted effort to restrict the right to vote since before the Voting Rights
Act of 1965.”% He identified the Voter ID laws as a central component of a counterattack on the
progress our democracy has made since the 1960°s. Similarly, at the Campus Progress National
Conference in July 2011, former President Bill Clinton told 1200 young attendees, “There has never been
in my lifetime, since we got rid of the poll tax and all the Jim Crow burdens on voting, the determined
effort to limit the franchise that we see today.”

http://www.politico.com/news/stories/0711/58419.htmi

Voter ID laws require that citizens display an unexpired government issued ID in order to vote. This
threshold to cast a vote may seem to some like a fairly easy one to cross, but when you consider the
demographics of those who do not have the required ID, the picture looks very different. Fifteen
percent of low income people, twenty percent of young voters, and as twenty-five percent of African

American voting age citizens do not have an 1D that allows them to vote under these new laws.’

The sponsors of these Voter ID faws claim they are waging a war on widespread voter fraud. But there
are almost no cases of the kind of voter fraud these laws are designed to prevent. Based on reported

cases, someone is more likely to be struck by lightning than to commit voter impersonation fraud. Most

1http://wwwlwvwi.org/Porta(s[O(!ssues}\dvocacv/PD!‘“/Voterm unneeded unfair_expensive.pdf

? New York Times op-ed
3 hitp://www advancementproject.org/sites/default/files/ Photo%201D%20Report%20FINALY%204-6-2011 pdf
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documented voter fraud is actually linked to absentee ballots, a kind of fraud that Voter ID laws do not
address.

In the example of Wisconsin, where a Voter ID law has been passed, out of the 2.9 million votes cast in
2004 there were only 18 fraudulent votes.* None of those votes were cast by someone impersonating
someone else. Voter ID faws not only fail to prevent voter fraud, but they make voting more difficult for

the more than 558-thousand people in Wisconsin without proper identification cards.’

Additionally in states like South Carofina®, Kansas’, and Texas® that have passed Voter ID Laws, fewer
than ten cases of voter fraud have been reported over the past five years, These laws however do leave

over a million people without the required identification to vote.

Other research from the Advancement Project® and other non partisan groups confirms that voter
impersonation fraud is not happening on any significant scale and thus is not a real threat to our
democracy. However, these new Voter ID laws are such a threat. If passed throughout the country they
would actively disenfranchise over twenty million legal citizens who do not have an ID that meets the
new requirements to vote.’ That is more than one out of every ten eligible voters. — or the entire

populations of Missouri, Kansas, Oklahoma, Arkansas, and Kentucky combined.

Voter ID Laws Are an Organized Attempt to Disenfranchise Vulnerable Voters

Last March, Campus Progress exposed the fact that the model “voter ID” law used by several of these
state legislatures was drafted by a Washington, DC, group called the American Legislative Exchange
Council {ALEC), affiliated with right-wing donors and corporations.™® ALEC says its mission is to promote
“free markets, limited government, federalism, and individua! liberty.” 1t is unclear how suppressing the
right to vote ~ the cornerstone of our democracy—furthers individual liberty or any other component of

ALEC’s stated agenda.

* http:/fwww truthaboutfraud.org/case_studies_by_state/wisconsin_2004.htm!

° http://www4.uwm.edu[eti/ZOO?/VoteﬂDthtm
ttg [inews.yahoo.com/iesse-jackson-calls-south-carolina-voter-id-law-215900375.htmi
ttg J[gramepohtscs wordpress.com/2010/08/20/numbers- dont-match kobachs~message[

® http/fwww, advancement roject.org/sites/default/files/Photo%201D%20Re, ort%ZOFINAL%204 6-2011.pdf

10 hitp/fwww advancementoroiect. org/sites/default/files/Photo% 201D% 20Report % 20F INAL%204-6-201 1. pdf
Bhttp.//campusprogress.org/articles/conservative_corporate advocacy. group alec behind voter_disenfranchise

L
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Campus Progress has recently uncovered new evidence of ALEC connections to all Voter 1D legislation

passed in that past year. Our research indicates that every single one of the five states that passed

Photo ID legislation had ALEC members as co-sponsors of the legislation.

In Texas, one of the co-sponsors was the former National Chairman of ALEC’s Board of Directors, Rep.
Tom Craddick. In Wisconsin, co-sponsors include the former ALEC Wis. State Chair, Rep. Robin Vos, and
current Senate Majority Leader and former ALEC State Chairman, Rep. Scott Fitzgerald. In South
Carolina co-sponsors include the ALEC State Chair and member of ALEC’s National Board of Directors,
Rep. Liston Barfield. In Tennessee co-sponsors includes the ALEC State Chair and member of ALEC's
National Board of Directors, Rep. Curry Todd. Finally, in Kansas co-sponsors include numerous members

of ALEC such as Rep. Steve Brunk, Rep. Lance Kinzer, Rep. Marvin Kieeb, and Rep. Peggy Mast.

The influence that the ALEC co-sponsors had on the legislation is clear. In examining the first section of

definitions of the proposed Pennsylvania Voter ID legistation, HB 934", it is possible to see just how

similar it is to the ALEC model legislation uncovered by Campus Progress.”® The definitions are
substantively identical, there is very similar wording, and the requirements are in the exact same order..
in other states, due to pre-existing state statutory provisions, the order of the legislative language may

have varied but the content is substantively very similar.

To learn more about the Voter ID laws and how they are being spread, visit the Campus Progress Voter

ID page at www.campusprogress.org/VoteriD

Angela Peoples is the Policy and Advocacy Manager for Campus Progress at the Center for
American Progress, where she directs advocacy work on issues of critical importance to young
people including immigration reform, LGBTQ rights, affordable education, and voting rights. She
graduated from Western Michigan University. Angela was formerly the Legislative Director of
the United States Student Association, where she played a key role in campaigns to enact
legislation to increase college access and affordability, including the American Recovery and
Reinvestment Act and the Health Care and Education Reconciliation Act. She also supported
grassroots voter registration and get out the vote efforts during the 2008 election in Michigan
and Wisconsin. As a student she collaborated with universities across the state of Michigan to
develop and institutionalize the Student Association of Michigan.

www.legis.state.pa.us/cfdocs/legis/PN/Public/btCheck.cfm ?txtType=HTM&sessYr=20118&sessind=08&billBod
y=H&billTyp=B&billNbr=09348pn=1003
B http:/fimages2 americanprogress.org/campus/web/ALEC voter 1D model legisiation pdf

08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00070 Fmt6633 Sfmt6633 S\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC

71326.032



VerDate Nov 24 2008

67

Tobin Van Ostern is the Communications Manager for Campus Progress at the Center for
American Progress. Tobin is a graduate of The George Washington University, where he
received a B.A. in International Affairs. While in college, Tobin was the National Director of the
student wing of the Obama for America campaign —Students for Barack Obama~ as well as a
National Co-Chair of the campaign. In this capacity, he helped lead Students for Barack Obama
from its initial launch with twenty chapters to over 1,000 chapters nationally by Election Day in
2008.
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Statementfor Hearing on Barriesr to the Ballot
By Rob "Biko" Baker
Executive Director League of Young Voters

Qur democracy is imperfect. No matter how hard the founding fathers fought, scraped and debated to
perfect the political process, they still left room for future generations to continue to improve our
legislative undertakings. Despite their contradictions and weak points, they understood that American
citizens' unalienable rights needed to be defended by consistently upgrading and improving our
democracy. And while the ideological differences ran as deep, if not deeper, than they do today, the
framers of the Constitution understood that the right of an individual to participate should be
unimpeded and without obstacles.

Today, thanks to this imperfect process, groups of citizens who were once permanently relegated as
second class citizens, have a voice in our democracy.

Yet, many of these voices are being threatened to be silenced by Voter 1D laws that prevent many of the
nation's most vulnerable constituencies from participating in the process. While champions of these
laws say that they protect elections, the truth is that they suppress the vote by implementing unneeded
barriers and obstacles. In Wisconsin, for example, the State Legislature enacted the most stringent
Voter ID bill in the country, even though the Department of Justice found less than a dozen individuals
who voted fraudulently in the 2008 elections. And the largest percentage of these folks were formerly
incarcerated individuals who were unaware that their rights had been stripped from them.
(http://legis.wisconsin.gov/senatefsen27 /news/Press/2011/c0l2011-004.asp)

Unfortunately, these laws hit young people the hardest. At the very time the young adults are being
rocked by the tough realities of the recession, they are being asked to spend extra cash and time to
participate in elections. And while proponents of Voter ID laws and individuals who are unfamiliar with
the cultural realities of young people may ask, "What's the big deal about getting an ID," the statistics
reveal that large segments of young people simply do not have the necessary identification to
participate in the upcoming election. in fact, according to the University of Wisconsin-Milwaukee's Marc
Levine, 78% of African Americans 18-24 in Milwaukee do not have drivers license. The transient nature
of youth populations, combined with their growing economic hardships, simply prevents them from
having the proper forms of identification. And even though the Wi Voter ID bill pays for new state IDs, it
does not pay for lost, stolen and or IDs of individuals who have recently moved.

While we should work hard to rid elections of fraud, we should not seek and implement a solutionto a
problem that does not exist. There are numerous ways that we can ensure that voters are participating
in good faith, like sharing the last four digits of their Social Security number on their voter registration
card, that have have worked for decades. These Voter iD laws not only prevent young people from
voting, but they also prohibit large percentages of people from becoming stakeholders in the civic
process. This is unacceptable. Because while the founding fathers may have restricted the right to
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vote to a certain class of people, future generations of law makers understood that this is right is to be
enjoyed by all American citizens, not just those that have proper ID.

Executive Director

The League of Young Voters

The League of Young Voters Education Fund
540 President St.

3rd Floor

Brookiyn, NY 11215

Cell: 213.925.1545

Phone: 347-464-VOTE (8683}

Fax: 718-522-4840

http://theleague.com/

http://www.youngvoter.org/
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BRENNAN
CENTER
FOR JUSTICE

Testimony of
The Brennan Center for Justice at NYU School of Law
Before the
United States Senate Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights and Human Rights

New State Voting Laws: Barriers to the Ballot?

September 8, 2011

The Brennan Center for Justice at NYU School of Law thanks the Senate Judiciary
Subcommittee on the Constitution, Civil Rights, and Human Rights for providing the
opportunity to present testimony at this important hearing, and in particular, discuss the
consequences of strict voter identification requirements.

The Brennan Center is a nonpartisan think tank and legal advocacy organization that
focuses on issues of democracy and justice. Among other things, we seek to ensure fair
and accurate voting procedures and systems, and to promote policies that maximize
citizen enfranchisement and participation in elections. We have done extensive work on a
range of voting issues of concern to Americans, including voter identification, voter
registration, and voting system security. Our work on these topics has included the
publication of studies and reports; assistance to federal and state administrative and
legislative bodies with responsibility over elections; and, when necessary, participation in
litigation to compel states to comply with their obligations under federal law and the
Constitution.

In the past year, state governments across the country have enacted a record number of
laws restricting access to the franchise.’ These laws have taken many forms—from
eliminating election-day registration, to restricting third-party voter registration activities,
to reducing the number of days for early voting and limiting the number of days for voter

! For an overview of these new laws, see Wendy Weiser & Nhu-Y Ngo, Voting Rights in 2011: A
Legislative Roundup, at

httpy//www. brennancenter.org/content/resource/voting,_rights in 2011 _a legislative_round-up/ (July 15,
2011). A comprehensive report on these laws will be available next week at the same page.

1
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registration. By far the most common legislation of this type introduced in the 2011
legislative session was legislation requiring photo ID for in-person voting. Thirty-four
states introduced laws requiring voters to produce photo IDs for in-person voting. Of the
states that do not have a voter ID laws, only three—Oregon, Vermont and Wyoming—
did not consider voter ID legislation this year. Of the states considering new legislation
this year, twenty-two defeated photo 1D legislation in the legislature.” Six states passed
strict “no-photo, no-vote” voter ID laws;3 and three extended the new photo ID
requirements to absentee voters." In five states, governors’ vetoes prevented photo ID
legislation from becoming law.® And, as a result of activity this session, in November
2011 in Mississippi and November 2012 in Missouri, voters will consider ballot measures
to amend their state constitutions to require photo IDs for all voters.

The Brennan Center’s testimony will focus on these new voter ID laws. Following a brief
discussion of the constitutionality of the new photo ID laws, the Brennan Center will
provide an assessment of the evidence related to two issues that are critical to
understanding the impact of these new laws, specifically: (a) available empirical evidence
related to rate of possession of photo ID by voting-age American citizens, including the
effect of voter ID laws on voter turnout, and; (b) the true incidence of voter fraud—
particularly with respect to voter impersonation, including an evaluation of the most oft-
cited and recent allegations of voter fraud in the photo ID debate.

I. Voter ID Laws Are Not Per Se Constitutional

Advocates for photo ID laws often subscribe to the inaccurate belief that the U.S.
Supreme Court’s divided decision upholding Indiana’s photo ID law in Crawford v.
Marion County Election Board rendered all state photo ID laws immune to constitutional
challenge.6 In Crawford, the Court upheld Indiana’s photo ID law against a broad
“facial” attack to its constitutionality. In doing so, the Court made clear that the photo ID
law remained subject to challenge as a matter of law by particular groups or individuals

2 Alaska, Arkansas, California, Colorado, Connectiont, Delaware, Hawaii, Illinois, Iowa, Maine, Maryland,
Massachusetts, Mississippi, Nebraska, Nevada, New Mexico, New York, Ohio, Virginia and West
Virginia. There is pending photo ID legislation in New Jersey and Pennsylvania.

3 Alabama, Kansas, South Carolina, Tennessee, Texas, and Wisconsin.

# Kansas, Texas, and Wisconsin.

> Minnesota, Missouri, Montana, New Hampshire and North Carolina. The New Hampshire State Senate
will take up the measure to override the gubernatorial veto in September 201 1.

¢ Those challenging photo ID laws to date have argued that they violate federal or state constitutional
protections under a variety of theories: they impose constitutionally unjustified burdens on voters without
photo ID; the differential treatment of voters with and without photo ID violates the Equal Protection
Clause of the Fourteenth Amendment; requiring a voter without ID to pay to obtain one violates the
Twenty-fourth Amendment’s prohibition on poll taxes; and photo ID laws run afoul of various state
constitutional protections of the right to vote, which may be stronger than their counterparts in the U.S.
Constitution.

2
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who were unconstitutionally burdened by the law.” The Court expressly singled out as
groups who might bring a successful challenge “elderly persons born out of state,”
“persons who because of economic or other personal limitations may find it difficult to
secure a copy of their birth certificate” or other documents needed for photo ID, homeless
people, and people with a religious objection to being photographed.® In addition to
leaving the door open to challenges by affected voters, the Court also left the door open
to challenges to other photo ID laws that burden voters more than Indiana’s.

The factual record in Crawford largely compelled the Court’s decision refusing to
invalidate Indiana’s photo ID law. The Court held that the scant record put before it did
not present sufficient eVIdence of the burdens the law would impose on voters to justify
striking down the law.’ Consequently, a future lawsuit with a more developed factual
record may lead to a different result than Crawford.

Finally, photo ID laws may also be vulnerable to lawsuits based on state constitutional
rights. For example, Missouri’s photo ID law was struck down by the state’s Supreme
Court, which found that the Missouri Constitution had stronger voter protections than the
federal constitution, '

For all of these reasons, the Supreme Court’s divided decision in Crawford v. Marion
County Elections Board should not be read as a universal constitutional endorsement of
Indiana’s photo ID law, let alone all photo ID laws.

11 Photo ID Requirements for Voters Negativelv Impact Voting

The best available empirical evidence shows that significant percentages of voting-age
American citizens do not possess valid, government-issued photo identification.

Regardless of whether new photo ID laws are constitutional, they are certainly bad
policy. Statutes obliging American citizens to obtain and produce government-issued
photo ID before being permitted to vote threaten to disenfranchise millions of Americans.
The seminal study on this issue, Citizens Without Proof—a report based upon a
nationwide survey by the National Opinion Research Corporation sponsored by the
Brennan Center in late 2006—found that 1 1% of voting-age American citizens do not
have current, government-issued photo 1Ds.'! That represents more than 21 million

7 See generally Vishal Agraharkar, Wendy Weiser & Adam Skaggs, The Cost of Voter ID: What the Courts
Say, BRENNAN CENTER FOR JUSTICE 3-4 (201 1), available at

http://brennan.3cdn.net/2f0860fb 7310559359 _zzm6bhnld.pdf,

$ Crawford v. Marion County Election Bd., 553 U.S. 181, 199 (2008).

® 1d. at 200-03.

 1d. at 201.

"'BRENNAN CENTER FOR JUSTICE, CITIZENS WITHOUT PROOF (2006), available at

hitp://www brennancenter.org/page/~/d/download_file_39242 pdf.

3

08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00076 Fmt6633 Sfmt6633 S\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC

71326.038



VerDate Nov 24 2008

73

individuals. Any policy that would operate to completely bar or limit access to a
population of this size from the polls must be viewed with scrutiny and compels demand
for a well-supported rationale for its implementation.

These findings in Citizens Without Proof are consistent with other independent studies.
For instance, a 2008 Collaborative Multi-ethnic Post-election Survey of registered voters
in eighteen states found that 8% lack a valid, state-issued photo ID with their current
address.'”> And a 2007 Indiana survey found that over 13% of registered Indiana voters
lack a valid Indiana driver’s license or an alternate Indiana-issued photo 1D."

Also of significant concern is the substantial evidence that poor, elderly, and nen-white
citizens are less likely than the general population to possess the requisite current
government-issued photo ID. In Citizens Without Proof, we found:

e Citizens earning less than $35,000 per year are more than twice as likely to lack
current government-issued photo identification as those earning more than
$35,000. Specificaily, at least 15% of lower-income voting-age American
citizens do not have this type of documentation.

e Of citizens age sixty-five and above, 18% lack current government-issued photo
iD.

e Upto25% of voting-age African-American citizens lack valid, govemment—
issued photo ID, compared to 8% of voting-age white citizens.

Again, other empirical studies have come to the same conclusions. For example:
* A 2005 telephone survey of Indiana voters aged sixty and older found that 10%

lack a valid state driver’s license. Within this population, the survey concluded
that 30% of non-white voters do not have a valid license.

2 LORRIE FRASURE ET AL., 2008 COLLABORATIVE MULTI-RACIAL POST-ELECTION SURVEY: COMPARATIVE
MULT-RACIAL SURVEY TOPLINES 24 (2008), available at hitp://cmpstudy.convassets/CMPS-toplines.pdf.
" MATT A. BARRETO, STEPHEN A. NUNO, & GABRIEL R. SANCHEZ, THE DISPROPORTIONATE IMPACT OF
INDIANA VOTER ID REQUIREMENTS ON THE ELECTORATE (2007), available at

Bty ddepisvashington. edufuwiser/documents/Indiona_voter.pdf

" BRENNAN CENTER FOR JUSTICE, supra note 11.
" VOTER IDENTIFICATION IN INDIANA: A DEMOGRAPHIC ANALYSIS OF IMPACT ON OLDER INDIANA
CITIZENS (2005) (survey of 843 Indiana registered voters aged 60 and older). This survey was attached to
the Plaintiffs” Motion for Summary Judgment at a district court proceeding in Crawford v. Marion County
Election Board. See Motion for Summary Judgment by Plaintiffs, attach. &, Ind. Democratic Party v.
Rokita, 458 F. Supp. 2d 775 (2007).

4
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e A 2006 national survey sponsored by the Center on Budget and Policy Priorities
found that 8.9% of African-Americans born in the U.S. do not have a passport or
birth certificate available.'®

e A 2007 statewide telephone survey of Indiana residents concluded that state
residents with only a high-school degree are 9.5% less likely to have access to
valid photo ID than college graduates. '’

* A 2007 regression analysis of data from the Georgia Secretary of State and the
Georgia Department of Driver Services determined that, compared to white
voters, black voters were over three times more likely to lack valid forms of
identification. Women and the elderly were also significantly less likely to
possess a valid driver’s license or state ID card.'®

¢ The 2008 Collaborative Multi-ethnic Post-election Survey found that 14% of
blacks and 7.3% of Latinos lack a valid, statc-issued photo ID with their current
address, compared with 5.8% of whites. b

Attempts to Discredit Studies That Show a Significant Number of Americans do not
have Government Issued ID are Unpersuasive.

As the seminal national study on the question of how many Americans eligible to vote
possess current government issued photo ID, Citizens Without Proof is regularly cited by
academics, politicians and advocates as conclusive evidence of how many Americans
will be impacted by laws imposing harsh and restrictive photo ID requirements on voters.
It has also, consequently, been the focus of criticism of studies on the subject from
proponents of strict photo ID laws.

The results reported in Citizens Without Proof are based on a national survey conducted
by the nationally well-respected research firm Opinion Research Corporation (ORC).
ORC helped determine neutral question wordings, conducted the questioning of survey
participants, and then corrected for biases. The Brennan Center correctly and ethically
disclosed all results, along with their statistical significance. The Brennan Center and

16 ROBERT GREENSTEIN, LEIGHTON KU & STACEY DEAN, SURVEY INDICATES HOUSE BILL COULD DENY
VOTING RIGHTS TO MILLIONS OF U.S. CITIZENS 1 (2006), available at hitp://www.cbpp.org/files/9-22-
06id.pdf.

Y MATTA. BARRETO, STEPHEN A, NUNO, & GABRIEL R. SANCHEZ, VOTER ID REQUIREMENTS AND THE
DISENFRANCHISEMENT OF LATING, BLACK AND ASIAN VOTERS (2007), available at
http://www.brennancenter.org/dynamic/subpages/download_file 50884.pdf.

¥ M.V. Hood 111 & Charles S. Bullock, 1L, Worth a Thousand Words?: An Analysis of Georgia’s Voter
Identification Statute, 36 AM. POLITICS RESEARCH, no. 4, July 2008 at 555-579, available at
http://apr.sagepub.com/content/36/4/555 abstract.

' FRASURE ET AL., supra note 12.
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ORC acted under proper methodological and ethical protocols for gathering data and
reporting conclusions.

The most recent attack on Citizens Without Proof comes from Hans von Spakovsky and
Alex Ingram, who recently published a Heritage Foundation memo claiming that Citizens
Without Proof'is flawed in both its conclusions and methodology.” Von Spakovsky and
Ingram make a number of false and misleading about Citizens Without Proof. A detailed
response to those criticisms can be found in a document (“Citizens Without Proof Stands
Strong ") that is annexed as an exhibit to this testimony.

The three main responses in Citizens Without Proof Stands Strong are as follows: firsty
von Spakovsky and Ingram wrongly criticize the survey because it “could have included
illegal and legal aliens.”®' This speculation baseless. As Citizens Without Proof clearly
reports, ORC specifically questioned survey participants as to whether they were U.S.
citizens, using questions generally accepted in the industry. The survey results were
limited to U.S. citizens of voting age and did not include illegal or legal aliens. Von
Spakovsky and Ingram also try to criticize the survey on the ground that it was not
limited to “actual or likely voters, registered voters, or even eligible to vote at all {sic].
This too is baseless. Citizens Without Proof does not purport to present findings of how
many actual, likely, or registered voters do not have the documents. Actual or likely
voters are not the only citizens who have the right to vote. It is certainly relevant to assess
how many of those who are entitled to vote would be prevented from doing so if they
tried because of a photo ID or proof of citizenship requirement.

3322

Second, von Spakovsky and Ingram entirely misrepresent the survey questions asked by
ORC for the survey used by Citizens Without Proof. For instance, they claim that the
survey “did not ask respondents whether they had government-issued IDs”*, even
though question one in the survey asked respondents whether they have a “current,

unexpired government-issued ID."**

Third, von Spakovsky and Ingram cite two questionable studies and their own haphazard
data analyses to show that Citizens Without Proof is wrong. % Von Spakovsky and
Ingram entirely ignore the overwhelming weight of the academic research documented
above, all of which supports the Brennan Center’s conclusions. In their own analyses,

» See HANS A, VON SPAKOVSKY & ALEX INGRAM, WITHOUT PROOF: THE UNPERSUASIVE CASE AGAINST
VOTER IDENTIFICATION (2011), available at http:/forigin.heritage org/research/reports/201 1/08/without-
proof-the-unpersuasive-case-against-voter-identification.
b2}

Id.

2011, hitp://www brennancenter.org/content/resource/citizens without_proof stands_strong/. .
2
* VON SPAKOVSKY & ALEX INGRAM, SUPRA NOTE 20,

6
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they repeatedly cite the flawed list-matching comparisons documented below to bolster
their flawed allegations.

In short, von Spakovsky and Ingram fail to raise any legitimate criticism of Citizens
Without Proof. Their baseless assertions should not be treated with the same seriousness
as a national study conducted by one of the nation’s best and most respected research
firms, or all of the independent and empirically rigorous studies conducted before and
since.

Comparisons of voter registration lists with driver’s license and state identification
card lists are not sufficient to demonstrate conclusive rates of ID ownership in a
particular state.

Proponents of strict voter ID laws have also attempted to discredit studies showing many
Americans do not have 1D required under these laws by comparing the numbers of state
issued IDs with the numbers of registered voters, or voting age citizens, in a given state.
Some advocates claim, using this flawed list-matching methodology, that the number of
government-issued photo IDs actually exceeds the number of possible voters. For
instance, in an attenpt to refute the fact that thousands of voting-age Kansans lack state-
issued photo IDs, Kansas Secretary of State Kris Kobach made a simple list comparison
between the number of US citizens in his state (2,126,179 persons), and the number of
Kansas driver’s licenses or non-driver ID in circulation (2,156,446). % Based upon his
comparison, Secretary Kobach concluded that there are more photo IDs in circulation
than there are eligible voters in Kansas.

A review of the list-management practices of the Kansas Department of Motor
Vehicles shows Secretary Kobach’s conclusion is flawed. The Kansas
Department of Motor Vehicles (“DMV”) only purges people who have moved
outside of the state if they apply for a license in another state, and then that state
notifies Kansas.?” If Kansas is not notified, the license remains on the DMV list
until it has been inactive for five years after the license’s expiration date.?®
Between 2005 and 2009, 351,462 Kansas residents over 18 left the state, raising
the possibility that many of these movers remain on the current DMV list.”

 IDs exceed voter-age residents, THE COLUMBUS DISPATCH (July 25, 2011)
http://thevotingnews com/state/ohio/ohio-ids-exceed-voter-age-residents-the-columbus-dispatchy.
*' Telephone Interview by Maria da Silva with Division of MotorVehicles clerk, Kansas Department of
Revenue (May 27, 2011).
.
1t is not unreasonable to assume that most of these residents still had current (or very recently expired)
licenses at the time they moved. Because Kansas purges its license lists afier five years of inactivity
following expiration, most of the people who moved between 2005 and 2009 could still have been on the
state’s DMV rolls in 2010. 350,000 is 16.2% of the number of licenses that Secretary Kobach cites.

7
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Likewise, unless a family member submits a death certificate, deceased persons
remain on the DMV list for five years after expiration.® Assuming that all
Kansans over 18 who died in the past five years had a license that expired in 2006
or later, there could be as many as 118,000 people on the 2010 license lists who
are no longer ative.”! Moreover, Kansas® driver’s license list and voting-age
population statistics both include permanent residents and other non-citizens who
cannot vote. According to the American Community Survey, in 2009 there were
104,731 residents of Kansas who over 18 but not citizens.>? Finally, Kansas’
driver’s license list includes expired licenses, which are not sufficient
identification undér'the state’s voter ID law. For all of these reasons, one cannot
draw any meaningful conclusions from the fact that there are a greater number of
Kansas driver’s licenses and state ID cards in circulation than there are voting-age
citizens.>

Comparing state’s driver’s license lists with voter registration lists is inadequate to
determine whether or not significant numbers of voting-age citizens lack proper ID for
voting purposes. Such lists should not serve as a substitute for empirically rigorous
surveys that show large numbers of Americans citizens do not have the kind of
government issued photo ID required in the most restrictive state laws.

% Da Silva Interview, supra note 27.

3t According to the Centers for Disease Control, 122,059 Kansans died between 2005 and 2009. Only about
3% of deaths are among those below 24, Accordingly, if we conservatively estimate that 3% of deaths were
among those below 18, then about 118,400 Kansans above 18 died between 2005 and 2009. See CENTERS
FOR DISEASE CONTROL AND PREVENTION, NATIONAL VITAL STATISTICS REPORT, DEATHS BY 10-YEAR AGE
GROUPS: UNITED STATES AND EACH STATE, 1999-2007 (2010},

hitpr/fwww.ede sovinehs/nvss/mortality/gmwk 231 htm; CENTERS FOR DISEASE CONTROL AND
PREVENTION, NATIONAL VITAL STATISTICS REPORT, BIRTHS, MARRIAGE, DIVORCES, AND DEATH:
PROVISIONAL DATA FOR 2009 (2010), http./www .cde.gov/uchs/data/nvsr/nystS8/nvsrS8 25 htm (including
estimates from 2008 and 2009).

211.8. Census Bureau, 2009 American Community Survey Estimates (2010) (custom table identifying
citizenship status of Kansas residents by age).

* These concerns apply to similar comparisons made in other states. A July 2011 article in the Columbus
Dispatch reported that Ohio has 28,000 more driver’s licenses than voting age residents. But in 2009,
165,954 people over the age of 18 left Ohio. Approximately 105,000 individuals over the 18 die in Ohio
annually (NATIONAL VITAL STATISTICS SYSTEM, CENTERS FOR DISEASE CONTROL AND PREVENTION,
DEATHS BY 10-YEAR AGE GROUPS: UNITED STATES AND EACH STATE, 2007 (20103,

hitp:/fwww.ede govinchy/data/dvs/MortFinal2007 Workiable23fpdf.). And according to the American
Community Survey, in 2009 there were 191,439 residents of Ohio who were over 18 but not citizens. As in
Kansas, many of these people are likely to be on the State’s driver’s license lists, but none of them are
eligible to vote in the state.

8
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The best available evidence shows that strict voter 1D laws depress turnout.

Given the myriad factors that influence voter turnout and the very short period of time
that any photo ID laws have been in effect, it is extremely difficult to isolate the precise
affect of voter ID laws on voter turnout. However, the most rigorous empirical study to
date,* recently described in the leading journal of political science methodology,
Political Analysis,35 concludes that the strictest forms of voter ID requirements reduce
turnout among registered voters. This study also found that less educated and less
wealthy voters are particularly likely to be deterred. Notably, that study relied upon data
from 2000 to 2006, and thus does not examine the impact of the more recent, stricter
voting ID laws—which would likely have an even greater negative effect. - In their study,
Alvarez, et al. documented the effect of voter identification requirements on registered
voters as they were imposed in states in the 2000 and 2004 presidential elections, and in
the 2002 and 2006 midterm elections.®® By using four election cycles and individual
responses from the Current Population Survey, the authors could isolate the effect of
voter identification requirements on voter turnout. The state-level panel data allows them
to control for changes in the electoral environment both across states and across time,
which they could not do with only one year of data. The individual-level data allowed
them to answer questions about whether certain subpopulations are disproportionately -
affected by these regulations, something that is not possible using aggregate data.”’
Ultimately they found that aggregate data showed no evidence that non-strict voter
identification requirements had any effect on voter participation. They did find, however,
that the strictest forms of voter identification requirements — combination requirements
of presenting an identification card and positively matching one’s signature with a
signature either on file or on the identification card, as well as requirements to show
picture identification — had a negative impact on the participation of registered voters. 3
Despite these credible empirical findings, supporters of photo 1D laws claim that such
laws do nothing to depress tumout. A common survey relied upon by advocates for strict
voter requirements is a 2009 study by Jason D. Mycoff, Michael W. Wagner, and David
C. Wilson™ finding that photo ID requirements do not have an effect on voter turnout.

3 R. MICHAEL ALVAREZ, DELIA BAILEY, & JONATHAN N, KATZ, THE EFFECT OF VOTER IDENTIFICATION
LAWS ON TURNOUT (2007), available at hitp://brennan.3cdn.net/e267529¢2bb704¢85d_u0m6ib08s.pdf.
35 R. MICHAEL ALVAREZ, DELIA BAILEY, & JONATHAN N. KATZ, AN EMPIRICAL BAYES APPROACH TO
ESTIMATING ORDINAL TREATMENT EFFECTS 26-30 (2010), available at

http://brennan 3cdn.net/a5782740e4 1834 14a8_smm6bhfwg.pdf

** ALVAREZ ET AL. supra note 34, at 2.

71d at2-3.

#1d at 3.

¥ See David Muhlhausen, Photo ID Laws Do Not Reduce Voter Turnout, Heritage Foundation, May 5,
2009. Available at: utp./www. heritage. org/researchitestiniony/photo-id-laws-do-not-reduce-yorer-
turnout? ednl3 (citing Jason D. Mycoff, Michael W. Wagner, and David C. Wilson, The Empirical Effects
of Voter-ID Laws: Present or Absent" PS: Political Science & Politics, 42 (2009)).
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Many of Mycoff’s conclusions are based upon aggregate data, which has limited
applicability in this context because it fails to consider how voter ID requirements affect
individuals. Consequently, as a statistical matter, Mycoff et al.’s conclusion that photo
1D does not affect voter turnout is suspect.40

While this makes sense as a statistical matter, it is also a matter of common sense. Group
or aggregate data can tell you how a large group behaves but it cannot give any
meaningful information about the impact of specific inputs on individuals within a large
group. For example, say 10 people per week visit a grocery store in their neighborhood
for four weeks to buy milk and eggs. At the end of the four weeks the grocery store
suddenly changes to a cash-only policy. That cash-only policy may deter shoppers who
only use credit cards for grocery purchases. After another four weeks that grocery store
may still have 10 customers per week, but there is no way of knowing, based upon the
aggregate numbers whether any of the original 10 customers were deterred by the new
policy. Similarly, if the same or similar aggregate numbers of voters turnout for
elections — there is no way to know, without additional research, whether individual
voters within that group are deterred by strict voter ID requirements.

In another example, Georgia’s Secretary of State Brian Kemp wrote a letter to the
Washington Post citing increased turnout among black voters between 2006 and 2010 as
proof that the state’s voter ID laws had no negative impact on voting.*! This fact was
subsequently repeated to argue that voter ID laws do not, in fact, deter voting.”
Secretary Kemp drew his conclusions based upon Georgia’s turnout numbers without
controlling for other influencing factors. Consequently, after careful evaluation his
assertion about increased black voters is not persuasive. A more appropriate way to
examine these numbers is to compare Georgia’s turnout with that in other similar states
that did not have voter ID requirements during the relevant time period. For instance, in
nearby North Carolina, the black voter turnout rate jumped by 40% between 2006 and
2010. This increase rate dwarfs Georgia’s. In 2006, when there was no voter ID

* Mycoff et al. do apply a regression model to individual-level data in order to determine how photo ID
affects voter turnout. In statistics, regression analysis includes any techniques for modeling and analyzing
several variables, when the focus is on the relationship between a dependent variable and one or more
independent variables. More specifically, regression analysis helps one understand how the typical value of
the dependent variable changes when any one of the independent variables is varied, while the other
independent variables are held fixed. But instead of assessing the effect of photo ID on turnout among
groups most likely not to have 1D, the authors group together all voters when examining how photo ID
affects turnout. This could “drown out” the effect of photo ID on turnout among minorities and elderly,
groups less likely to possess ID.

" Hans Von Spakovsky, Op-Ed, Voter ID Was a Success in November, WALL ST. 1., Jan. 30, 2009,
http:/www. washingtonpost.con/opinions/how-voter-id-laws-keep-elections-
honest/2011/06/22/AGS6UKIH_ story.html.

* Brian Kemp, Letter to the Editor, How Voter ID Laws Keep Elections Honest, WASH. POST, June 24,
2011, hitp://www washingtonpost.com/opinions/how-voter-id-laws-keep-glections-

honest/201 1/06/22/AGS6UKIH _story.html.
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requirement, 42.9% of registered black voters turned out in Georgia; in 2010, after the
state’s restrictive 1D requirement became law, turnout was just 50.4%—representing an
increase of 17.5%. In other words, the increase in black voter turnout in North Carolina,
a state without voter ID laws, was more than twice the size it was in Georgia, a state with
stringent voter 1D laws. When appropriately contextualized, Georgia’s voter ID law no
fonger looks quite so harmless.

L. The Mvth of Widespread Voter Fraud

The Brennan Center has paid particular attention in recent years to claims of voter fraund.
We-have collected allegations of fraud cited by state and federal courts, commissiens,
political parties, state and local election officials, authors, journalists, and bloggers. We
have analyzed these allegations at length, to distinguish those which are supported from
those which have been debunked; furthermore, we have created and published a
methodology for investigating future claims, to separate the legitimate from the mistaken
or overblown. In 2007, we published a monograph reflecting our analysis, entitled "The
Truth About Voter Fraud,” which compiled for the first time, the recurring
methodological flaws behind the allegations of widespread voter fraud that are frequently
cited but often unsupported. Allegations concerning the incidence of or potential for
voter fraud have been cited as justification for various restrictions on the exercise of the
franchise, specifically photo ID laws. There has been much assertion concerning the
appropriate degree of concern regarding such fraud, but relatively little attention paid to
the facts that we know.

In-person impersonation fraud is the only type that voter ID laws have the potential to
address but study after study confirms that such fraud is extremely rare.

The Brennan Center has analyzed claims of rampant voter fraud in order to distinguish
unfounded and exaggerated tales of fraud from reliable, verified claims of election
misconduct. We published the results of our analysis in a monograph entitled “The Truth
about Voter Fraud,” which compiles the methodological flaws that lead to allegations of
voter fraud, and debunks baseless — though often repeated — reports of voter fraud. 3
In our research we have found virtually no fraud of the type that a photo ID requirement
could fix. As to allegations of other types of voter fraud, our research indicates that these
claims often prove baseless upon inspection. The Brennan Center’s exhaustive research
revealed that there is little to no reliable evidence of in-person impersonation fraud in the
country. And, of course, this form of fraud is the only misconduct that photo ID laws
address.

* Justin Levitt, The Truth About Voter Fraud (2007), available at
http://www brennancenter.org/content/resources/truthaboutvoterfraud/.
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All available studies show that the incidence of in-person voter impersonation is
extraordinarily rare.

¢ Ofthe 9,078,728 votes cast in Ohio’s 2002 and 2004 general elections, a total of
four were deemed as ineligible or “fraudulent” and found by the Board of
Elections and County Prosecutors to have merit and pursued legal action. With
no evgdence of any of the four convictions being preventable by a photo ID
law.*

+  Between October 2002 and September 2005, the Department of Justice brought
just 38 cases were brought nationally, and-of those, 14 ended in dismissals-or
acquittals, 11 in guilty pleas, and 13 in convictions, with only one conviction
potentially being preventable by imposition of photo 1D laws.*

e Analysis of Analysis of 2004 Washington gubernatorial election revealed 6 cases
of possible double voting and 19 cases of alleged voting in the name of deceased
individuals out of a total 2,812,675 ballots cast; the rate of ineligible voting that
thus might have been remedied by ID requirements was 0.0009%*

¢ Inacomprehensive survey of election fraud, Professor Lorraine Minnite and
David Callahan conducted a review of news and legal databases and interviewed
attorneys general and secretaries of state in Alabama, California, Florida,
Georgia, Illinois, Minnesota, Mississippi, New York, Oregon, Pennsylvania,
Texas and Wisconsin, collectively representing about half of the national
electorate. The study found that voter fraud of any kind is “very rare,” is not
more than a “minor problem” and “rarely affects election outcomes.” Notably
absent from the study are any confirmed cases of in-person impersonation
fraund.*’

Some claim the low incidence of voter impersonation fraud demonstrated above is
because it is so difficult to detect.*® In truth, there are multiple means to discover in-
person impersonation fraud, all of which might be expected to yield more reports of such

* COHHI and League of Women Voters Ohio, Let the People Vote, A Joint Report on Election Reform
Activities in Ohio, June 14, 2005. Available at:
http://moritzlaw.osu.edu/clectionlaw/litigation/documents'NEQOCH-MotionforP1-10-14-08-ExE.pdf
* U.S. Department of Justice, Criminal Division, Public Integrity Section, “Election Fraud Prosecutions
and Convictions; Ballot Access and Voting Integrity Initiative, October 2002 — September 20057, Available
online at hitp://cha house.gov/media/pdfs/DOJdoc pdf.
% Borders v. King County, No. 05-2-00027-3 (Wash Super. Ct. Chelan County June 24, 2005),
http/fwww.secstate, wa.gov/documentvault/ 694 pdf
* Lorraine Minnite and David Callahan, Securing Ihe Vote: An Analysis of Election Fraud (2003).
Avaﬂable at http://www.demos.org/pubs/ EDR_-_Securing the Vote.pdf.

= See, . g., Crawford v. Marion County Election Board, 472 F.3d 949, 953 (7th Cir. 2007).
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fraud, if it actually occurred with any frequency. An individual seeking to commit
impersonation fraud must, at a minimum, present himself at a polling place, sign a
pollbook, and swear to his identity and eligibility. There will be eyewitnesses:
pollworkers and members of the community, any one of whom may personally know the
individual impersonated, and recognize that the would-be voter is someone else. There
will be documentary evidence: the pollbook signature can be compared, either at the time
of an election or after an election, to the signature of the real voter on a registration form,
and the real voter can be contacted to confirm or disavow a signature in the event of a
question.*® There may be a victim: if the voter impersonated is alive but later arrives to
vote, the impersonator’s attempt will be discovered by the voter. (If the voter
impersonated is alive and has already voted, the impersonator’s-attempt will likely be
discovered by the pollworker; if the voter impersonated is deceased, it will be possible to
cross-reference death records with voting records, as described above, and review the
actual pollbooks to distinguish error from foul play.) If the impersonation is conducted in
an attempt to influence the results of an election, it will have to be orchestrated many
times over, increasing the likelihood of detection.

During a period when investigating voter fraud was expressly deemed a federal law
enforcement priority,”® and when private entities were equipped and highly motivated to
seck, collect, and disseminate such reports there have been hundreds of miilions of
batlots cast,”’ it is telling that during that time, with so many ways to identify voter
impersonation fraud there have been only a handful of potential instances of
impersonation fraud. Every year, there are far more reports of UFO sightings.” The
scarcity of reports of in-person impersonation fraud, in this context, is itself meaningful.

Many allegations of fraud are plagued by recurring methodological errors, which are
widely discredited.

A common source of fraud claims are list-matching exercises gone wrong. In many
cases, the failure of disclosure for the methodology for matching lists makes it impossible
to determine the accuracy of the final numbers giving rise to the claims of voter fraud.
Comparing lists means comparing multiple fields for accuracy. An abundance of caution

* 1t is no answer that the individual may have submitted a fraudulent registration form in a fictitious name,

presumably outside of the presence of an election official, before arriving in person to vote in that fictitious

name. Federal law already contemplates this hypothetical and unlikely possibility, by providing that any

registrant new to the jurisdiction who submits a registration form by mail must at some point, and through a

broad range of means, offer reliable proof of his identity before voting. 42 U.S.C. § 15483(b).

50 See Dep't of Justice, Fact Sheet: Department of Justice Ballot Access and Voting Integrity Initiative, July

26, 2006, at http:/fwww.usdo].gov/opa/pr/2006/July/06_crt 468.html ; Eric Lipton & Ian Urbina, /n 5-Year

E[ﬂort, Scant Evidence of Voter Fraud, N.Y. TIMES, Apr. 12, 2007.

3 See, e.g., Republican National Committee, You Can’t Make This Up!, af http.//

(last visited Mar. 7, 2008).

* See, e.g., UFO Casebook, Breaking UFO News Reports, af hitp://www.ufocasebook.cony .
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is required in any attempt to accurately match information in one data system with
information in another. Nevertheless, there are consistent problems when advocates for
restrictive voting laws make list comparisons in attempts to prove voter fraud.

Incomplete Matches; “False Positives”

Attempts to match data on one list to data on another list will often yield “false
positives”: two records that at first appear to be a match but do not actually represent the
same person. If middle initials, prefixes or suffixes are ignored, it can generate thousands
of false matches. For example In 2008, the Elections Director for Muscogee County,
Georgia, sent out 700 letters to local residents informing them that they were ineligible to
vote because they were convicted felons. More than one-third of the voters called to
report that there had been a mistake. The purged voters included an octogenarian who
insisted she had never even received a parking ticket. According to media reports, the list
that went to Muscogee County was generated by a new computer program, and included
voters whose names, but not necessarily other information, corresponded or “matched”
the names of those with felony convictions.™

Complete but Deceptive Matches: “The Birthday Problem”

Advocates for greater restrictions on voting have compared non-citizen lists with voter
registration lists, or lists of people voting in a particular election, matching only name and
birthday ** Too often, the unsupported conclusion is that non-citizens are illegally
voting. There is a problem, however, with presuming that two records with the same
name and date of birth must represent the same person. This presumption is not
consistent with basic statistical principles. The statistical coincidence of matching
birthdates is a proven phenomenon, so much so it has a name — “The Birthday

Problem.” For example, in a modestly sized group, the probability that two people

 See, e.g., Alan Riquelmy, Political Confusion: Removal Letter Confuses Law-Abiding Voters, Columbus
Ledger-Enquirer, April 3, 2008, at AO1.

** Scott Gessler, State of Colorado Department of State Comparison of Colorade’s Voter Rolls with
Department of Revenue Non-Citizen Records, March &, 201 1. Available at:

htp:#eha.house. gov/images/stories/documents/co_non_citizen_report.pdf; Michael P. McDonald & Justin
Levitt, Seeing Double Voting: An Extension of the Birthday Problem, ELECTION LAW JOURNAL (2008),
http://www liebertonline.com/doi/abs/10.1089/¢l;.2008.7202.

% See generally, W. Feller, An Introduction to Probability Theory and its Applications (3d ed., 1968);
Edmund A. Gehan, Note on the “Birthday Problem”, 22 Am. Statistician 28 (1968); Ned Glick, Hijacking
Planes to Cuba: An Up-Dated Version of the Birthday Problem, 24 Am. Statistician 41-4 (1970); A. G.
Munford, A Note on the Uniformity Assumption in the Birthday Problem, 31 Am. Statistician 119 (1977);
M. Sayrafiezadeh, The Birthday Problem Revisited, 67 Mathematics Mag. 220-3 (1994); W. Schwarz,
Approximating the Birthday Problem, 42 AM. Statistician 195-6 (1988); D.M. Bioom, 4 Birthday
Problem, 80 Am. Mathematical Monthly 1141-2 (1973); Kumar Joag-Dev & Frank Proschan, Birthday
Problem with Unlike Probabilities, 99 Am. Mathematical Monthly 10 (1992). An exception to this
scholarship is that adding leap years has a small negative effect on the probability of a birthday match.
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have the same birthday — day and month — is, for many observers, surprisingly high.“’ In
a group of just 23 people, it is more likely than not that two will share the same birthday.
For 40 people, the probability is 90%.%’ Applying the “Birthday Problem” to voter
registration lists is fairly straightforward. By including the year (and thus the full birth
date), the statistics change somewhat, but the threshold is still surprisingly small to many:
given some reasonable assumptions about the average lifespan, the probability that at
least two of 150 people have the same exact birth date — day, month, and year — is 50%.
®Andina group of 300 people, the probability that two share a birth date match is
approximately 90%.> When one begins to compare lists of hundreds of thousands of
voters, it is expected that there will be potentially thousands of name and birthdate
matches by simple statistical probability and do not reflect any evidence of voter fraud:

Improper addresses. “You have the wrong house”

There are often allegations that voters have illegally registered from a fake address.
Allegedly improper addresses may not show fraud. Apartment numbers may be
incorrectly read as part of a street address by computerized matching systems, causing the
system to reject an accurate address. A typographical or other data entry error may make
a legitimate address appear fictitious or appear to be located outside of the relevant
precinct. A voter may be registered as living in a building that has been demolished since
the registration was processed; if the voter moved within the same precinct, she may not
be required to re-register. In addition, an individual (e.g., a site manager of a business)
may actually live at what appears to be an invalid business address. An example of this
was in the 2000 elections in Missouri. Then-Secretary of State Matt Blunt saw
widespread chaos in the hotly contested 2000 election and made claims of widespread
fraud. He claimed, as did others, that 79 votes were cast by voters with allegedly invalid
addresses. But a subsequent Post-Dispatch survey of every one of those suspect
properties turned up something else: hundreds of bona fide houses and apartment
buildings that were wrongly classified by the city assessor's office as vacant lots,*®
Because of those inaccurate records, many of those properties’ occupants have been

Philip F. Rust, The Effect of Leap Years and Seasonal Trends on the Birthday Problem, 30 Am. Statistician
197-8 (1976). Geoffrey C. Berresford, The Uniformity Assumption in the Birthday Problem, 53
Mathematics Mag. 286--8 (1980); Rust, supra note 16; Thomas S. Nunnikhoven, 4 Birthday Problem
Solution for Nonuniform Birth Frequencies, 46 Am. Statistician 2704 (1992).

% Dr. Michael McDonald, Analysis of the September 15, 2005 Voter Fraud Report Submitted to the New
Jersey Attorney General, Brennan Center for Justice at NYU School of Law, December 2005 at 8.
Available at: http://brennan, 3edn.net’9d lefbddb2c45834¢0_pom6bx3bk pdf

Appear to Be in Error, Survey Finds; Just 14 Ballots Are Found Suspect, St. Louis Post-Dispatch
BYLINE: Of The Post-Dispatch November 5, 2001. Available at: hitp://www.brennancenter.org/page/~
/d/download_file 39006 pdf
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wrongly tagged as registering to vote from fake addresses. At that time, city records
indicated that 2,214 residents appear to be registered to vote from 1,000 vacant lots.
Consequently, state and local elections officials targeted 79 of them for casting possibly
itlegal ballots.*" The Post-Dispatch did in fact find 432 city residents registered from
296 truly vacant lots. But most of those residents haven't voted in years, an indication
they had likely moved.®

The most notorious allegations of in-person voter fraud are baseless.

There are a few alleged cases of voter fraud that are cited repeatedly, and many are

-explained by the matching and database errors identified above. Serious review of these

exaggerated claims demonstrate them to be little more than hyperbole and distorted facts.
The first such example is drawn from the Special Investigations Unit of the Milwaukee
Police Department report into the November 2, 2004 general election in the City of
Milwaukee. This report is widely cited as evidence that voter fraud is a problem, and
frequently bootstrapped onto claims that photo ID laws are needed to prevent such frand.
Yet while the report revealed administrative mistakes and, occasionally, negligence on
the part of election officials, it identified only one potential vote that might have involved
impersonation fraud, and no documentation verifying that the vote in question was
actually cast. The report expressly disavowed any claim that “thousands of fraudulent
ballots were cast in Wisconsin.”® Indeed, the report showed that much of what had
originally been identified as potential fraud was in fact due to clerical error.®* The report
uncovered several votes by potentially ineligible individuals, including some who were
allegedly nonresidents of the City of Milwaukee and some who had allegedly been
rendered ineligible due to convictions; however, none of these problems would have been
prevented by the imposition of photo ID laws. When questioned about the report,
Milwaukee Police Chief Edward Flynn stated that the report itself was never properly
vetted within the chain of command and the recommendations contained therein were ill-
advised and should have never been included.®

Another frequently cited event involved a Brooklyn voter fraud ring, which conspired to
manufacture votes decades ago, and consisted of coordinated “ballot stuffing” fraud by
local officials and election workers. The crime in question involved forgery of voter
registration cards, filing of the cards with the New York Board of Elections and

o 1y
g

 Special Investigations Unit, Milwaukee Police Department, Report of the Investigation into the
November 2, 2004 General Election in the City of Milwaukee (City of Milwaukee Report), Feb. 26, 2008 at
53. Available at: http://graphics2 jsounline.com/graphics/ews/MPD 2004 voterfraudprobe 22608 .pdf .

“ Jdat 56, 61.

% John Diedrich, Chief Flynn says MPD vote fraud unit on the job, Journal Sentinel Nov. 4, 2008.
Available at: hitp://www jsontine.com/news/milwaukee/33825499 hitini
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recruitment of people to cast votes in the names of the fictitious voters.®® Proponents of
photo ID laws argue that this fraud ring could have been stopped by imposition of photo
ID laws, *’ but this is a dubious conclusion. That is because election workers themselves
were instrumental to the fraud. Photo ID laws, of course, depend on honest enforcement
of the law by election officials. If they are part of 2 conspiracy to commit fraud, requiring
them to check photo ID would not prevent fraud. **

Another claim commonly used to support imposition of photo ID laws is the 2010 state
representative race in Kansas City, Missouri that was allegedly “stolen” when one
candidate, J.J. R17zo allegedly received more than 50 votes illegally cast non-citizens of
Somali descent.” Due to the closeness of the race, that event was fully investigated and
litigated. There no mdlctments or no prosecutions after a full review of the incident in
question and no finding™ of illegal voting by the Missouri Court of Appea!s after full and
fair litigation of all the allegations of election irregularities. The court, in reviewing the
reports of election irregularities found credible the election judges who testified,
“without contradiction, that all persons who were given a ballot were registered voters
who verified their identity by showing proper identification in the check in process,”
including the Somali voters who were allegedly non-citizens at the time of the election.”’
Nonetheless, proponents of photo 1D laws continue to use this incident in articles, op-eds
and blogs as an example of non-citizen voting.

The most recent allegations of voter frand are similarly unsupported and unreliable.

More recent allegations of voter fraud that fit the pattern of relying upon allegations that
seem particularly egregious on the surface, but when closely examined contain little
evidence of voter fraud, and utterly no evidence of impersonation fraud that would be
solved by enactment of photo ID laws.

% See In the Matter of Confidential Investigation R84-11. (N.Y. Supreme Court 1984). Available at:
http:Zelectionlawblog org/wp-content/uploads/1984 _grand_jury_report-r84-11.pdf’

' Hans A. von Spakovsky, Voter Photo Identification: Protecting the Security of Elections, The Heritage
Foundation, Legal Memorandum No. 70, July 13, 201 1.

 Moreover, other basic safeguards that have since been put into place nationally (such as checking the
names, addresses and other identity information of new registrants and ensuring greater security of voter
registration materials), means a similar scene almost certainly could not occur today. See Rick Hasen, 1984
New York Grand Jury Report on Yoter Fraud Now Available, ELECTION LAW BLOG, June 23, 2011,
http://electionlawblog.org/?p=19560 .

% Kris Kobach “The Case for Voter ID” Wall Street Journal, May 23, 2011. Available at

htipFonline wsi.com/article/SB 1000 14240527487048 166045763336 50886790480, huml

™ See Royster v. Rizzo, 326 S.W.3d 104 (2010) Available at:

http/www leagle com/xmiResult.aspxIpage=3 &xmlidoc=Tn+MOCO+20 181013351 xmi&docbase=CSLW
AR3-2007-CURR&SizeDisp=7

" See id. at 113-114.
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New Mexico

In an attempt to prove voter fraud is a serious problem in New Mexico, Secretary of State
Dianna Duran turned over 64,000 cases to the state police for investigation of whether
voter fraud was committed.” In June 2011, Secretary Duran turned over a list of names
equal to approximately 5% of New Mexico’s registered voters to the New Mexico State
Police for voter fraud investigation. Secretary Duran took this ill-advised action” during
the consideration of a proposed photo ID law by the New Mexico legislature. To identify
the names, Secretary Duran stated that her office used names and birthdates to affect the
matches between the voter registration lists and the lists of foreign nationals. She further
stated that 117 registrants from the voter registration list had social security numbers that
did not match their name. It is important to note that New Mexico has over 900,000
registered voters, most of whom fill out their voter registration card by hand, from which
the data must be entered into a centralized data system.

Ultimately, there is no indication that Secretary Duran’s analysis included any evaluation
or follow-up to determine if any or all of the alleged incidents of voter fraud were the
result of data entry errors, unreadable voter registration forms or some other accidental
source for the confusion. When interviewed, Secretary Duran’s office admitted” that the
64,000 names turned over for investigation could not be considered evidence of voter
fraud and may have simply been a result of administrative errors. In addition, in
reviewing the hundreds of thousands of names on the list of registered voters and the
bundreds of thousands of names on the foreign national license holders lists in New
Mexico over an 8-year period, one should expect to find people on both lists with
matching names and birthdates. Consequently, any conclusion of fraud, based solely
upon name and birth date matches in a population of hundreds of thousands of people
should be viewed with suspicion. Once again, there is no evidence that any of the types
of voter fraud alleged here could be prevented by the introduction of photo ID laws.

Colorado

In a report issued on March 8, 2011, Colorado, the Secretary of State Scott Gessler's
office identified 11,805 non-citizens allegedly illegally registered to vote in the state, of

72 Luke Johnson, Secretary of State Alleges 64,000 Cases of ‘Possible’ Voter Fraud, June 16,2011,
Available at: http://newmexicoindependent.com?7045 7/ secretary-of-state-alle ges-64000-cases-of-possible-
voter-fraud
™ John Travis, Doubling Down on Dubious Claims of Voter Fraud, Brennan Center for Justice website,
June 28, 2011, Available at:
I;xftp:/’/www,bremmncemer.omfblc’)}::’archives:’doub!in;z down_on_dubious claims of voter fraud/

Id.
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whom 4,947 allegedly cast a ballot in the 2010 elections.” Secretary Gessler’s office,
based upon the report was, “nearly certain” that 106 American immigrants were
improperly registered to vote in Colorado. The report’s conclusion that there are over
11,805 improperly registered voters and of those 4,000 people improperly voted in the
2010 elections are called into question by the qualifying statements and equivocal
recommendations contained in the report.

Secretary Gessler’s report admits that inconclusive voter registration data does not prove
that all 11, 805 persons it identified were registered improperly. It concludes that even
where there are improper registrations, they could have been due to unintentional
registration, clerical or other administrative failure without any intention of the registrants
to vote or commit voter fraud. The report is utterly silent on how it arrived at the
conclusion that over 4000 of the “improper registrants” voted in the 2010 election. There
is simply a barely-supported, conclusory statement that “it is likely” that many of the
4,214 registrants in question were not citizens when they cast their vote in

2010. Compare the 106 registered voters that the report alleges are “virtually certain” that
they are not citizens, with no attempt to suggest that any of those 106 persons actually
voted in 2010 or intended to commit fraud.

Most important, the analysis itself was flawed. The study used a non-citizen resident list
dating from 2006 to identify over 4900 non-citizens who allegedly voted in 2010. While
his process removed duplicates created when a person used two different non-citizen
sources of identification to apply for or renew their driver’s license or identification card,
there is no indication that Gessler’s process removed people from the list once they had
become citizens. The Secretary did not cross-check those names against the names of
over 30,000 Americans® that became citizens in Colorado between 2006 and 2009
before making unsupported allegations that 4900 non-citizens voted in the 2010 election
in Colorado. Like many of the other common allegations of potential voter fraud,
Secretary Gessler’s report is insufficient to support any real claim of voter fraud.
Moreover, it is worth noting that because Secretary Gessler’s methodology was to
compare non-citizen lists with motor vehicle license or state identification card lists, each
one of the allegedly “illegal” voters had photo ID to prove their identity.

7 Scott Gessler, State of Colorado Department of State Comparison of Colorado’s Voter Rolls with
Department of Revenue Non-Citizen Records, March 8, 2011, Available at:

hitp://cha.house. gov/images/stories/docaments/co_non_eitizen_report.pdf

™ U.S. Department of Homeland Security, Office of Immigration Statistics 2009 Yearbook of Immigration
Statistics, August 2010. Available at:

http:/fwww.dhs. gov/xlibrary/assets/statistics/vearbook/2009/0is_vb_2009.pdf
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Kansas

A May 23, 2011 letter to the Wall Street Journal, Kansas Secretary of State Kris Kobach
used 221 incidents of reported voter fraud in the 13-year period between 1997 and 2010
to allege that voter fraud is a concern in Kansas.”’ This allegation of voter fraud relies
upon data about “reported” events and “allegations” of problems with no reference to
actual prosecutions, arrests or actual findings of voter malfeasance. A review of the 221
incidents of reported “voter fraud” that he cites revealed that the categories of violations
included: electioneering too close to a polling location, failure to deliver voter
registration cards, improper ballot challenges, registration cards containing improper zip
codes, non-citizen registration (no allegation of non-citizen voting), intimidation-of poll
workers, double-voting and voter impersonation. Of the seven convictions arising out of
the incidents of “voter fraud” there were two for electioneering and the remainder for
double-voting between states or counties. None of the seven convictions based upon the
221 allegations over 13 years would have been prevented by the introduction of photo ID
laws.

Maine

Recently, student voters in Maine have been targeted for criminal investigation based on
their student status. In July, Maine Republican Party Chairman Charlie Webster claimed
that a list of 206 University of Maine students who both paid out-of-state tuition and
voted in Maine elections was evidence of potential voter fraud.”® He turned this list over
to the newly-elected Maine Secretary of State, who immediately announced that his
office would add the student list to an inquiry about voter fraud and called upon the
Attorney General to assist in a criminal investigation.”

But under Maine law, as in other states, the residency rules for tuition are very different
from those for voting; many students meet the legal voting residency requirements while
still being ineligible for in-state tuition. Maine students are eligible to vote in local
elections so long as they meet state voting residency requirements, which require an
individual to affirm that his or her residence “is that place where the person has
established a fixed and principal home to which the person, whenever temporarily absent

s

77 Kris Kobach, The Case for Voter ID, Wall Street Journal, May 23, 2011. Available at:

hitpy//online. wsi.comvarticle/SB100014240527487048 16604576 333650886790480 Jtml

™ The evidence of voter fraud was widely reported as consisting of a list comparing those who paid out-of-
state tuition and voted in Maine. See, e.g., A.J. Higgins, Maine Secretary of State to Probe Identity and
Voter Fraud, MAINE PUBLIC BROADCASTING NETWORK, July 28,

201 1., htp/iwwwe.mpbn.net/Home/tabid/36/ctl/ Viewltem/mid/34 78/ ltemid/1 74 19/Default aspx.

” Press Release, Maine Secretary of State, Secretary of State Charles E. Summers, Jr.'s Remarks
Concerning Possible Voter and Identity Fraud, (July 28, 2011), http:/maine.gov/sos/news/201 /possible-
voter-fraud-.htrl.
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intends to return.”® As long as a student considers a campus address to be a fixed
residence and has no immediate intention to leave, he or she may lawfully register to vote
at school.®! The receipt of in-state tuition, on the other hand, is governed by a completely
different and more restrictive set of rules. The University of Maine System’s residency
guidelines require a student to have lived in Maine for a full year to be considered for in-
state tuition, among other requirements.™ It is worth noting that this rule, if applied as
voting residency requirements, would be plainly unconstitutional.

A student paying out-of-state tuition who voted in a Maine election is not evidence of
voter fraud. Like many “anecdotal” claims of voter fraud, this is an example of alleging
fraud where no illegal conduct exists. The practice of using & population that may be
particularly vulnerable to charges of voter fraud and alleging illegal conduct to raise the
suspicions of citizens and politicians is particularly abhorrent. Once again, there are no
allegations here that would be prevented by the introduction of a photo ID law.

EE S

Given the amount of speculation and misinformation in the public sphere concerning in-
person impersonation fraud, and restrictions ostensibly intended to address such fraud,
we thank the Subcommittee for sponsoring this hearing. This represents a welcome effort
to ensure that the serious policy debate around election reform remains grounded in the
facts.

The available empirical research shows that although in-person impersonation fraud is an
occurrence of extraordinary rarity, it has been used to justify policies that appear to offer
little benefit and impose substantial cost. The existing safeguards and deterrents have
been successful in preventing in-person impersonation fraud to any significant degrec;
further measures are not only unnecessary, but risk compromising the integrity of our
elections to the extent that they shut out eligible citizens.

' M.RS.21-A §112 (residence for voting purposes).
&
Id.
82 University of Maine System Administrative Practice Letter: Residency Guidefines, (Feb. 25, 2005),
available ar hitp://www.maine.edwpdf’APL34.pdt.
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Citizens Without Proof Stands Strong: serbremanencs g
A Response to Von Spakovsky and Ingram

Wendy Weiser and Keesha Gaskins

In November 2006, the Brennan Center for Justice published Citizens Without Proof, a report
documenting the findings of a survey conducted by the Opinion Research Corporation, a
prominent independent research firm, about the extent to which American citizens possess
government-issued photo ID and documentary proof of citizenship.' The report detailed the
study’s methodology, its principal findings, and the associated margins of error. Most
prominently, the study found that 11% of voting-age American citizens—and an even greater
percentage of African American, low-income, and older citizens—do not have current and valid
government-issued photo IDs.

Since its publication, Citizens Without Proof has been widely cited by scholars, legal experts,
and the media, and its findings have been widely accepted. What is more, its principal findings
have been repeatedly confirmed by multiple independent studies. For example:

¢ The 2001 Carter-Ford Commission on Election Reform found that between 6 and 11
percent of voting-age citizens lack driver’s licenses or alternate state-issued photo Ds.?

* A 2007 Indiana survey found that roughly 13 percent of registered Indiana voters lack an
Indiana driver’s license or an alternate Indiana-issued photo ID. ?

* A 2009 study in Indiana found that of the citizen adult population, 81.4% of all white
eligible adults had access to a driver’s license, compared to only 55.2% of black eligible
adults. It also found that strict photo ID requirements have the greatest impact on the

' CITIZENS WITHOUT PROOF: A SURVEY OF AMERICANS” POSSESSION OF DOCUMENTARY PROOF OF CITIZENSHIP
AND PHOTO IDENTIFICATION, BRENNAN CENTER FOR JUSTICE (2006), available at
http://www brennancenter.org/dynamic/subpages/download_file 39242 pdf.

? THE NATIONAL COMMISSION ON FEDERAL ELECTION REFORM, TO ASSURE PRIDE AND CONFIDENCE IN THE
ELECTORAL PROCESS, (2001), available at
hup 781 findlaw. convnews findlaw.com/bdocs/docs/election2000/clectionrefornupiiR0 Lpdf,

® MATT A. BARRETO, ET AL, WASHINGTON INSTITUTE FOR THE STUDY OF ETHNICITY AND RACE, THE
DISPROPORTIONATE IMPACT OF INDIANA VOTER ID REQUIREMENTS ON THE ELECTORATE, (2007
available at hitp://depts. washington.edv/nwiser/documents/Indiana L voter.pdf.
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elderly, racial and ethnic minorities, immigrants, those with less educational attainment
and lower incomes.

* A 2007 report based on exit polls from the 2006 elections in California, New Mexico,
and Washington State found that 12% of actual voters did not have a valid driver’s
license.’

¢ A prominent national survey conducted after the November 2008 election found that 95%
of respondents claimed to have a driver’s license, but that 16% of those respondents
tacked a license that was both current and valid.®

Recently, however, Citizens Without Proofhas come under attack by political operatives
supportive of strict photo ID requirements for voting. On August 24, 2011, Hans von Spakovsky
and Alex Ingram, through the Heritage Foundation, published a memorandum” seeking to
discredit the study, criticizing the study’s methodology and the Brennan Center’s reporting of its
results. This document responds to their baseless criticisms.

The Study’s Data Cellection Methods Follow Best Practices

Citizens Without Proof reports the results of a national survey conducted by the well-respected
independent research firm, Opinion Research Corporation (ORC), in November 2006. The
Citizens Without Proof survey was part of a broader telephone survey conducted by ORC that
month, for which ORC followed standard industry practice in terms of survey design, selecting
the appropriate number of survey participants for statistically significant results, random
selection of survey participants, and method of questioning survey participants. ORC used its
standard demographic screens—i.e., questions to determine demographic characteristics of
survey participants, such as race, citizenship, and age—for the entire survey. In other words, the
survey methodology used for Citizens Without Proof was the same widely respected
methodology typically used by ORC and similar survey research entities. With respect to the
survey questions relating to photo 1D and citizenship documentation, before conducting the
survey ORC analyzed and revised the proposed survey questions and corrected for any potential
bias.

Notwithstanding these facts, von Spakovsky and Ingram criticize the survey because it “could
have included illegal and legal aliens.” This is baseless. As Citizens Without Proof clearly

* Matt A. Barreto et al., The Disproportionate Impact of Voter-ID Requirements on the Electorate—New Evidence
Srom Indiana, PS: POLITICAL SCIENCE AND POLITICS, 111 (Januvary 2009), available at
http://faculty. washington.edw/mbarreto/papers/PS_VoterlD.pdf.

> MATT A. BARRETO ET AL., VOTER {D REQUIREMENTS AND THE DISENFRANCHISEMENTS OF LATING, BLACK AND
ASIAN VOTERS (2007}, available at hutp://faculty. washington.edw'mbarreto/rescarch/Voter 1D APSA.pdf

€ R. MICHAEL ALVAREZET AL., 2008 SURVEY OF THE PERFORMANCE OF AMERICAN ELECTIONS (2009), available at
http:/Awww pewtrusts orgfuploadedFiles/wwwpewtrustsorg/Reports/Election_reforn/Final%2520report200902 18 . pd
£

7 HANS VON SPAKOVSKY AND ALEX INGRAM, HERITAGE FOUNDATION, WITHOUT PROOF: THE UNPERSUASIVE CASE
AGAINST VOTER IDENTIFICATION, (2011), available at hitp://www heritage.org/Research/Reports/201 1708/ Without-
Proof-The-Unpersuasive-Case-Againgt-Voter-1dentification.

2
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reports, ORC specifically questioned survey participants as to whether they were U.S. citizens,
using questions generally accepted in the industry. The survey results were limited to U.S.
citizens of voting age and did not include illegal or legal aliens.

Von Spakovsky and Ingram also try to criticize the survey on the ground that it was not limited
to “actual or likely voters, registered voters, or even eligible to vote at all” [sic]. This too is
baseless. First, Citizens Without Proof does not purport to present findings of how many actual,
likely, or registered voters do not have the documents studied. Despite von Spakovsky and
Ingram’s insinuation, the report does not in any way misrepresent its survey pool. To the
contrary, it clearly says that the survey’s findings relate to all voting-age American citizens, and
not to the survey participants’ likely participation in any election. That statement remains true,

Second, contrary to von Spakovsky and Ingram’s assertion, the survey was, in fact, essentially
limited to eligible voters, since it focused exclusively on U.S. citizens over the age of eighteen,
the main determinants of voter eligibility across the country. (While it is theoretically possible
that the survey could have captured a small number of individuals rendered ineligible to vote
because of disqualifying criminal convictions, based on the national rate of those
disqualifications, that number would be miniscule and would have a statistically insignificant
effect on the study’s results.)

Third, von Spakovsky and Ingram arc wrong that a more appropriate survey pool for assessing
the fairness of photo ID or proof of citizenship requirements for voting would have been actual,
likely, or registered voters. While it is true that citizens in those groups are more likely to vote in
any given election, they are not the only citizens who have the right to vote. It is certainly
relevant to assess how many people of those entitled to vote would be prevented from doing so if
they tried because of a photo ID or proof of citizenship requirement. The fairness of photo ID
and proof of citizenship requirements is not solely a factor of their effect on overall turnout in
run-of-the-mill elections; it is also a factor of their effect on the ability of every eligible
American—whether or not she has voted recently-—1to participate in future elections. Indeed, it
is often people who do not frequently participate in elections who periodically become excited
by a new candidate, mobilize to vote, and change the outcomes of elections.

The Study’s Survey Questions Are Valid and Transparent

As noted above, the survey questions used in Citizens Without Proof were analyzed and revised
by the independent Opinion Research Corporation to ensure that they did not reflect any bias.
And indeed they did not. To enable peer-reviewers and other readers to assess the questions for
themselves, Citizens Without Proof reprinted them in full. But von Spakovsky and Ingram
apparently neglected to read them.

The question that led to the bulk of the report’s findings was the following question: “Do you
have a current, unexpired government-issued ID with your picture on it, like a driver’s license or
amilitary ID?” Eleven percent of all survey respondents said that they did not, and even higher
percentages of African-American, low-income, and older citizens said that they did not. It is
hard to imagine how such a straight-forward question can be interpreted as biased in any way.
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Nonetheless, von Spakovsky and Ingram try to claim that the question was indeed biased. They
do so by completely misquoting the question, claiming that the survey “did not ask respondents
whether they had government-issued IDs but rather asked whether respondents had ‘readily
available identification.”” That is completely untrue. Although the term “readily available
identification” might indeed be confusing if used in a survey, it was not used in this survey at all.

Von Spakovsky and Ingram further criticize this question because it does not include a more
comprehensive list of all government-issued photo IDs, including military IDs and student IDs,
as examples. Again, they misread the question, which expressly includes military ID as an
example. And while the question does not list state-issued student photo IDs as an example,
those IDs are clearly covered as a form of “government-issued 1D with your picture on it.”
Moreover, possession of student photo [Ds is not especially relevant to the question of the
fairness of voter ID laws; only some states that require photo ID to vote accept student photo
iDs.

In addition to their failed attempt to discredit the photo ID question, von Spakovsky and Ingram
criticize the study’s question relating to documentary proof of citizenship. That question was:
“Do you have any of the following citizenship documents (U.S. birth certificate/U.S.
passport/U.S. naturalization papers) in a place where you can quickly find it if you had to show it
tomorrow?” Seven percent of survey participants answered no. Von Spakovsky and Ingram
claim that the inclusion of the clause, “in a place where you can quickly find it if you had to
show it tomorrow™ biased the results. That clause was included to differentiate between people
who actually had possession of their birth certificates and those who believed that at some point
in their lives their parents obtained a birth certificate for them and thus that the document must
exist somewhere. Absent that clause, test survey participants who did not have birth certificates
but who assumed they should have access to their birth certificates were likely to erroneously
answer yes. What is more, Citizens Without Proof accurately reported its results. Specifically, it
reported that 7% of respondents “do not have ready access to citizenship documents.” In other
words, unlike with the photo ID question, it did not purport to reflect findings of how many
people have citizenship documents somewhere, but rather only those who have those documents
readily accessible to them. Even if the survey could have accurately determined how many
people have citizenship documents somewhere—and we concluded that it could not because of
the confusion relating to birth certificates—the number of people with ready access to those
documents is arguably more relevant to the question of the faimess of proof of citizenship
requirements for voting.

The Study Accurately and Ethically Discloses Its Results and Limitations

Without any basis, von Spakovsky and Ingram repeatedly suggest that the Brennan Center
misrepresented the findings of its survey. To the contrary, Citizens Without Proof very
scrupulously and accurately reports each of the survey’s findings. Indeed, before the Brennan
Center publishing the findings, the report was reviewed in full by the independent Opinion
Research Corporation to make absolutely sure that the results were accurately described. ORC
also provided the Brennan Center with the margins of error for each of the findings reported, and
all such margins of error were fully included.
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Von Spakovsky and Ingram try to cast aspersions on the accuracy of the survey’s reporting by
criticizing the study’s weighting of survey responses to account for the underrepresentation of
minority respondents. This again displays their ignorance of proper survey methodologies. In
fact, this type of weighting of survey responses is standard practice in the field. Weighting
removes sample bias from a survey sample so that the results better reflect the target population.
For example, imagine a random survey of 100 Americans ages 15 to 64, where respondents
include 60 males and 40 females. In that age range, the general population is 50% male and 50%
female. To correct for the demographic discrepancy between the random sample and the
population, a researcher would weight each male respondent as 0.83 and each female respondent
as 1.25. Consistent with accurate, ethical and responsible survey practices, ORC weighted the
survey results to accurately reflect the rate of photo ID possession among all American citizens.

8

Von Spakovsky and Ingram also find it ominous that 135 survey respondents indicated that they
have both a U.S. birth certificate and U.S. naturalization papers, suggesting that this means that
results were not fully reported. While this does indicate some misunderstanding among
respondents about the nature of the documents described in the question, the misunderstanding in
no way biased the survey’s resuits in favor of lack of documentation. All 135 of those
respondents were included in the reported results as individuals who have citizenship documents.
Had they been excluded from the results, the study would have found an even higher percentage
of Americans without citizenship documents.

Finally, von Spakovsky and Ingram raise the baseless criticism that the report improperly relies
on 2000 Census data. Again, this is highly misleading. Nothing in the survey findings depends
on Census data. For example, the finding that 11% of all voting-age citizen survey respondents
said they did not have government-issued photo ID has nothing to do with Census data. Rather,
the Census data was used only narratively, to provide readers with an understanding of the total
number of people who are “11% of all voting-age citizens.” According to 2000 Census data, that
number was around 21 million people; the number is almost certainly higher in 2011, (Although
it'is completely irrelevant, von Spakovsky and Ingram are also wrong that the Census uses non-
citizen population numbers to estimate the number of voting-age citizens.)

The Study’s Findings Have Been Repeatedly Confirmed, Not Undermined

As noted above, the findings of Citizens Without Proof have been repeatedly confirmed in
subsequent studies. Nonetheless, von Spakovsky and Ingram try to undermine the Citizens
Without Proof by citing studies that supposedly came to different results. Again, their criticism
is baseless. First, unlike Citizens Without Proaof, none of the studies they cite attempt to survey
the number of voting-age Americans who have current state-issued photo IDs. And second,
those studies each have serious problems.

8 For general illustration of this principle see: Eric L. Dey "Working with Low Survey Response Rates: The Efficacy
of Weighting Adjustments” Research in Higher Education Volume 38, Number 2, 215-227. Available at
http//www.eric.ed gov/PDFS/ED3RTO 8. pdf.
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The 2006 survey they cite for the proposition that only 23 people out of 36,000 nationwide were
unable to vote because of an ID requirement is both irrelevant and misleading,9 First, in 2006,
only one state (Indiana) required voters to present government-issued photo ID to vote, Thus,
the lack of photo ID would not have prevented voters in other states from voting. Second, and
more importantly, the 2006 survey did not ask whether people voted by regular ballot or by
provisional ballot; it merely asked whether they voted. But under federal law, anyone whose
vote will not count because they cannot meet a photo ID requirement is still entitled to vote a
provisional ballot. In other words, it is possible that thousands of people who voted a provisional
ballot in 2006 and thus told survey questioners that they voted in fact did not have their ballots
count because they did not present photo IDs.

Similarly, the American University survey they cite, in addition to being an outlier, has serious
methodological problems.'® Although the study concluded that few registered voters in
Maryland, Indiana and Mississippi lacked photo 1D, the way the survey sampling was done
assured that the results would dramatically underestimate the number of voters without ID.
Specifically, contrary to common practice, the study did not adjust for underrepresentation of
minority and poorer populations, which are less likely to be included in a random sample. These
populations have been shown in virtually every other study on the topic to disproportionately
lack photo ID. In fact, the authors of the survey noted, “[s}ome of the limitations of the study
stem from the unanticipated results, We expected that a much larger number of registered voters
would lack a photo 1D, and so we did not over-sample any specific population.” Moreover, even
if the results were not skewed, unlike Citizens Without Proof, the American University survey
focused only on registered voters as opposed to eligible voters.

Finally, von Spakovksy and Ingram erroneously rely upon reports from state and federal
agencies that more photo 1Ds are issued than there are registered voters. Specifically, they point
to a July 2011 article from the Columbus Dispatch reporting that Ohio has 28,000 more driver’s
licenses than voting-age residents.!! Buta simple comparison of the total number of state-issued
photo IDs to the number of registered voters is inadequate to determine whether how many
registered or eligible voters there lack current, valid photo ID required by some states to vote. A
closer review of Ohio’s drivers’ license list management practices shows clear reasons why the
number of IDs may exceed the number of voting-age citizens without changing the fact that there
are many citizens who lack photo ID. First, the Ohio motor vehicle agency (BMV) only removes
people who have moved out of state from the BMV rolls if they apply for a license in another
state and that state notifies Ohio. If the BMV does not receive notification, the license is marked
as expired but remains on the rolls. The holder of that license, however, is not an eligible voter
in the state. Second, Ohio only removes deceased people from the BMV rolls after a family

° Stephen Ansolabehere, The First Big Survey Of Voter ID Requirements—And Its Surprising Findings, SLATE,
March 16, 2007, hitp://www.slate com/id/2 161928/,

o ROBERT PASTOR ET AL., CENTER FOR DEMOCRACY AND ELECTION MANAGEMENT, AMERICAN UNIVERSITY,
VOTER IDS ARE NOT THE PROBLEM: A SURVEY OF THREE STATES (2008), available at
http:/brennan. Jedn.net/9did902a36ac8a7a27 agmbbiwl4 pdf.

"' Bill Bush, /ds Exceed Voter-Age Residents, THE COLUMBUS DISPATCH, July 25, 2011,
hitp/fthevotingnews cony/state’ohio/ohio-ids-exceed-voter-age-resident s-the-colymbus-dispateh/,
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member sends the BMV a copy of the death certificate.'”> A BMV Drivers License attendant
estimated that “many” of the 105,000 individuals over 18 who die in Ohio every year'® remain in
the BMV driver database, as local counties do not automatically send death certificates to BMV.
Family members tend to do so only if they receive a renewal notice for the deceased, which may
occur several years after death. And third, Ohio’s driver’s license list includes significant
numbers of permanent residents and other non-citizens who cannot vote. According to the
American Community Survey, there were 191,439 residents of Ohio of voting-age who were not
citizens in 2009. This is equal to 2.17% of Ohio’s voting-age population. (There are no statistics
available on how many people with driver’s licenses were not citizens.) In other words, the total
number of entries on bloated drivers’ license lists does not at all reflect the number of voting-age
citizens who have or do not have state-issued photo ID.

* * *

In short, in their ill-conceived diatribe, von Spakovsky and Ingram fail to raise any legitimate
criticism of Citizens Without Proof. It is for good reason that Citizens Without Proof remains the
foremost study of the number of voting Americans who lack government-issued photo ID and
citizenship documentation.

" In order to have a spouse’s or relative’s Ohio driving record marked as deceased, a copy of the death certificate or
a letter from the coroner's office must be provided. You can mail to the Ohio Bureau of Motor Vehicles, Atm:
License Support Verification Unit, P.O. Box 16784, Columbus, Ohio 43216-6784 or fax to (614)752-7987.

"% According to the Centers for Disease Control, 972,223 people died in Ohio between 1999 and 2007. Less than 3%
of deaths are among those below 24. Accordingly, if we conservatively estimate that 2.5% of deaths were among
those below 18, we can safely estimate that between 105,000~ 108,000 people in Ohio age 18 and older die every
year.
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U.S. Senate Judiciary Committee, Subcommittee on the Constitution, Civil Rights and
Human Rights Hearing on “New State Voting Laws - Barriers to the Ballot?”
September 8, 2011

Chairman Durbin, Scnator Graham, distinguished Members of the Subcommittee; thank you for
hosting this important hearing and for the opportunity to testify before this Subcommittee.

I am honored to testify alongside my colleagues, Senator Bill Nelson, Congressmen Emanuel
Cleaver, Charlie Gonzalez and Todd Rokita.

Last month, we celebrated the 48™ anniversary of the March on Washington — many did so by
coming back to Washington to stand in the shadow of the new monument to Dr. King.

The anniversary — and the monument — is a reminder that the march toward free and fair
elections continues, even if burdened with barriers — relics of an era of wide-spread voter

suppression and disenfranchisement.

[ testify today not only as a Senator of a state often at the center of our national elections. [ also
testify as a former Secretary of State of Ohio, charged with administering those elections.

1 understand the burdens of cost and resources in ensuring the fundamental right to vote is
exercised by all who are eligible.

Bat inherent in that responsibility was ensuring the right to vote was accessible, free of
intimidation and roadblocks.

As a state, over a period of decades Ohio’s legislators undertook a bipartisan effort to help
Ohtoans vote more easily.

Republicans — working with Democrats — expanded Ohio’s early voter registration and early
voting periods.

As Secretary of State, I did my own small part to increase voter participation. [ convinced
McDonald’s restaurants in Ohio to print voter registration forms on their tray liners.

We received voter registration cards with ketchup and mustard on them.

We accepted them because by helping eligible voters access the ballot, we were upholding the
integrity of our clectoral system.

But rather than protecting the right to vote — we have seen brazen attempts to undermine it.
Rather than safeguarding a sacred public trust, there are some willing to exploit it.

Today there 15 a concentrated campaign being executed in state legislatures across the country —
undercutting the very protections enshrined in our Constitution and the Voting Rights Act of

1965 (VRA).

New state voting laws are the result of an organized effort to limit voting rights. It does so in
three primary ways:
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1. Implementing strict voter identification laws that require showing limited forms of photo
identification before voting;

2. Significantly reducing early voting or the availability of absentee ballots; and
3. Limiting voter registration cfforts.

Today’s hearing will examine several of these laws — and the radical, ideological campaign
supporting them.

I'll focus my remarks on what’s happening in Ohio — to provide context of what’s happening
nationally.

During the 2004 presidential election, Ohio saw a re-run of Florida in 2000, a dysfunctional
election marred by electronic voting machines impropetly tallying votes and Ohioans waiting in

lines for as long as nine hours.

1 remember standing in line with students from Oberlin College, buying them pizza and keeping
them company as they waited for hours to vote.

The clouds over the 2004 election were all caused by process — not the people.

And just seven years later — after becoming a national model in electoral dysfunction — Ohio is
poised to return to the headlines — and again for all the wrong reasons.

The new Ohio election law, H.B.194, does little to fix the problem of the process.

It only exacerbates it — and penalizes people who simply want to vote.

Early Voting
Among the most pernicious clements in HB 194 is the significant reduction in the number of

early voting days.

H.B. 194 significantly shortens the early voting window and eliminates early voting on the
Saturday, Sunday and Monday prior to the election.

These are the three busiest days of early voting.
Similar laws, which limit early voting, are being justified as cost saving measure.

As a former Secretary of State, 1 know that limiting early voting would ultimately cost more
money, and further burden already stretched boards of elections on election day.

Without early voting, the lines outside polling stations will only get longer. This increases
frustration and limits voting.

Parents — with children in tow; shift workers heading to work; and busy professionals will be
forced to choose between voting or delaying dinner for their kids; making work on time; and
ignoring pressing meetings.

Exercising one’s right to vote is a sacred duty. It should not be riddled with additional burdens
making it harder.
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Ohio’s new law also prevents counties from mailing absentee ballots to eligible voters.

I am glad to see the recent agreement brokered by Cuyahoga County Executive Ed Fitzgerald
and Ohio Secretary of State, Jon Husted that will ameliorate this provision by having the state
mail our absentee ballots to all Ohio voters in 2012. But I will continue to monitor what is
happening in my state.

The absurdity of HB 194 is clear as it prevents poll workers from doing even the most basic
functions — like helping voters find their right precinct.

Restriction of early in-person voting; restrictions on absentee ballot applications; restricting
functions of poll workers — these are not the hallmarks of a free and fair electoral system.

Voter Identification and Voter Fraud
And Ohio was poised — and still might — pass the most restrictive voting ID law in the country —
under the auspice of preventing “voter fraud.”

Let’s be clear - relying upon fact and evidence — voter fraud is not a pervasive problem.

Any fraund is too much, but proposed voter ID solutions are worse than the cure. They will bar far
more honest voters than they will any purported fraudsters.

In Indiana, more nuns were banned from voting — because as elderly residents of their convent
they didn’t have photo IDs — than there are cases of documented voter fraud in the state.

Yet the conservative Roberts Court watered down voting rights in Crawford v. Marion County
Elections Board, even with the unproven basis of “voter fraud.”

I am grateful that my fellow Ohioans have not yet had to encounter this type of restrictive law,
though we are not out of the woods.

But I remain concerned about the impact that this type of law will have on the voting franchise
generally.

Although most Americans have government-issued photo 1D, studies as recent as May 2011,
show that as many as 11% of eligible voters nationwide do not.

The percentage is even higher for seniors and students.

Imagine a shut-in neighbor who hasn’t driven in years and has voted for years with her utility bill
as proof of residence.

Imagine a student — your child, who even though she attends your local state college cannot use
her state-issued student 1D to vote.

Imagine people with disabilities and low-income voters who lack such forms of ID.

If this law were to pass in my home state, the nearly 890,000 Ohioans over age 18 who lack
driver’s licenses would be disenfranchised.

This 890,000 includes Ohioans across the state, including the elderly, disabled and Ohioans on
cach of our college campuses.
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Some argue erroneously that voter ID laws do not keep people from voting. They argue that
some states with newly enacted voter ID laws had record voting turn out after these laws were
enacted.

Such an argument conflates cause and effect. In a nation where voting levels are far too low,
increases in turn-out can occur while many — lacking appropriate 1D — are still unable to vote.

Proponents of these measures will assert that voter fraud is prevalent and needs to be addressed
by sweeping elections reform.

Voter fraud is not prevalent, and is consistently overblown and used as a scare tactic.

In the 2002 and 2004 Ohio elections — in my homestate — there were only four instances of
ineligible individuals voting or attempting to vote, out of more than 9 million voters.

That is a minute .00004 percent of voters.
Nationally, the numbers are staggeringly small: an individual has a better chance of being killed
by lightening than the chance of an individual impersonating another at the polls.

Let me be clear, restrictive voter identification laws have been enacted without one shred of
evidence to substantiate voter fraud.

Too many — including those in the conservative movement, academics, media, elected officials,
think tank professionals simply don’t want everyone voting. Isimply don’t think that this is a
position shared by most Americans.

And the fact is that 1D laws will bar more legitimate, registered voters than there are fraudsters.

Voter Registration
Let me close with one other note — about Ohio’s sometimes forgotten role in ensuring the right to

vote,

Voter registration is a cornerstone of our democracy — a noble effort that Freedom Riders, trained
in Oxford, Ohio, ensued as they traveled to the South and register newly eligible African
American voters.

Penalizing the volunteers who register the elderly, students, minorities and low-income voters to
vote is among the most transparent attempts to limit access to the ballot.

Yet along with restrictive voter ID law, limiting access to the ballots, undermining voter

registration efforts continues to this day in statehouse across the country.

In 1965, two months before the passage of the VRA, President Lyndon Johnson declared that
“command of the Constitution is plain” and that it was “deadly wrong... to deny any of [our]
fellow Americans the right to vote in this country.”

These words are just as significant today, as they were 46 years ago.

Again, 1 thank Chairman Durbin and the Members of the Subcommittee for the opportunity to
testify today.
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Hearing on “New State Voting Laws: Barriers to the Ballot?”

Before the Subcommittee on the Constitution, Civil Rights, and Human Rights, Senate
Committee on the Judiciary
Washington, DC
Thursday, September 8, 2011

Chairman Durbin and Members of the Subcommittee on the Constitution, Civil Rights
and Human Rights, thank you for the opportunity to testify today about new barriers to voting,
which are threatening to undermine our democracy.

My name is Judith Browne Dianis. Iam Co-Director of Advancement Project—a
national, civil rights organization that advances universal opportunity and a just democracy. For
almost 20 years, I have been a civil rights litigator bringing cases on behalf of individuals and
organizations on a range of issues including housing, education and voting rights. Iserved as
lead counsel in a lawsuit against the State of Maryland for failure to fully implement the “Motor
Voter” Law. In November 2000, I investigated civil rights violations after the election in
Florida, providing the basis for the NAACP v. Harris lawsuit, in which I served as counsel. In
20u4, Fsuccessfully advocated to preclude the use of the infamous Florida felon purge list, and
served as counsel in DNC v. RNC, which stopped the RNC from challenging voters of color
based upon an illegal voter caging program. In 2008, I represented the Virginia NAACP in
litigation against the Commonwealth of Virginia and several jurisdictions for racial disparities in
the allocation of voting machines. Since 2001, Advancement Project’s Voter Protection Program
has eliminated barriers to voting and improved election administration in advance of Election
Day by working closely with local civic engagement groups and election officials.

Chairman Durbin and Members, based on my experience, expertise, and the work
Advancement Project is doing around the country, I must report that the threat to an inclusive
democracy, full participation by Americans in the electoral process, is quite real and quite
pernicious. It is being effectuated through a well-organized and well-financed campaign. The
right to vote, particularly for racial minorities, young voters, senior citizens, the working poor
and people with disabilities, is under assavlt. There is a growing body of evidence to establish
that well-funded reactionaries are determined to execute a voter suppression carpaign against
voters of color, in particular, who are growing in number and who reactionaries fear will vote
their interests. The country has not seen this level of attempted suppression since the days of
poll taxes and literacy tests. Advancement Project and its partners are battling a systematic
campaign supported by the development and strategic distribution of repressive model legislative
proposals crafted by the American Legislative Exchange Council, a conservative legislative
advocacy group that receives funding from the Charles G. Koch Charitable Foundation and other
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Tea-party backed interests. Some 38 states introduced legisiation this year, based on ALEC’s
model legislation, designed to impede voters at every step of the voting process.' At least a
dozen states passed laws this year that could prevent millions of hard working, taxpaying
Americans - especially racial minorities, young voters, the working poor, people with
disabilities, people with criminal records and senior citizens - from casting ballots in 2012 and
beyond, making this the most significant setback to voting rights in a century.

In my testimony today, I will highlight new barriers to voting that have been enacted in
the past 8 months; to describe the specific harms these barriers pose for people who are and will
be eligible to vote in the 2012 election cycle; and to underscore the compelling necessity of
eliminating these barriers in order to guarantee fair elections. This rash of newly enacted voting
laws place restrictions on the number and types of acceptable forms of voter identification, early
voting opportunities, and access to voter registration. Advancement Project has been at the
forefront of combating the spate of new voting restrictions this year, working with local groups
in at least a dozen states. In April, Advancement Project published Whar’s Wrong With This
Picture?,” which analyzes and sounds the alarm on pernicious voter identification proposals.
Advancement Project and its partners filed litigation in Missouri to challenge the ballot initiative
that could lead to voter ID restrictions in that state.

Record turnout by Black and Latino voters in 2008 impacted federal and state elections
across the nation. According to Pew Research Center, Black turnout increased almost five
percentage points, from 60% in 2004 to 65% in 2008, nearly matching White turnout (66%).
Latino turnout also rose, from 47% to 50%. New barriers to voting may neutralize these surges
and systematically disenfranchise already registered voters. These barriers to voting can be
notably seen in the following instances:

¢ Introduction of pernicious, restrictive voter identification laws, introduced in 34 states
this year that stand to disenfranchise millions of voters nationwide.
* Legislation to limit early voting, such as bills passed in Florida, Ohio, Tennessee,

Georgia and West Virginia.

e Laws, such as those passed in Florida and Texas, making it more difficult for groups like
the League of Women Voters to register voters.

* Laws, such as those passed in Kansas and Alabama, requiring documentary proof of
citizenship to register to vote.

* Policies such as those in Florida, Iowa and Virginia, that make it harder for people with
past criminal records to regain the right vote even after they have paid their debt to
society.

Eliza Newlin Carney, “Voting: The Rising Degree of Difficulty,” National Journal, March 13, 2011,
hupd//nationaliournal com/columns/rules-of-the-game/voting-the-rising-degree-of-difficulty-201 10313 (“Many
GOP-controlled Jegislatures are working from model legislation produced by the American Legislative
Exchange Council, a conservative group that has received funding from the Charles G. Koch Charitable
Foundation, the progressive group Campus Progress recently disclosed.”)

What's Wrong with this Picture? New Photo ID Proposals Part of a National Push to Turn Back the Clock on
Voting Rights, April 2011,
http://www.advancementproject.org/sites/default/files/publications/Picture %20ID6%20low.pdf
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* Coordinated plans to place millions of challengers at polls in 2012 to challenge voters’
eligibility in ways that may intimidate eligible voters and disrupt polling place
operations.’

The historical struggle to gain equal voting rights in our nation for citizens of color has
been a long and painful one. Ratification of the 15™ Amendment prohibited the denial of the
right to vote on the basis of race, color or previous condition of servitnde. For almost one
hundred years after, people continued to suffer, bleed, and die to ensure that individuals can
express their voices equally through the ballot box. The sudden increase of new legisiation
restricting voting combined with voter intimidation tactics collectively could result in mass
disenfranchisement of eligible voters in 2012 and beyond.*

L VOTER IDENTIFICATION RESTRICTIONS

The most pervasive new threat to voting rights has been voter identification restrictions,
which were introduced in 34 states this year. Thirteen states this year passed laws restricting
identification voters may show before being allowed a ballot. Such bills were vetoed by
governors in 5 states: Montana, Minnesota, Missouri, North Carolina and New Hampshire,
Missouri and Minnesota are considering constitutional amendments to enshrine photo ID
requirements. Newly enacted laws in some states, like Texas, South Carolina and Alabama, face
review by the Justice Department before they can be implemented. In other states, like
Wisconsin, Kansas, and Tennessee, implementation will soon be underway. While these new
laws vary slightly from state to state, they all limit the forms of identification voters must show
before being allowed to cast a ballot to only non-expired, photo ID issued by that state or the
federal government. The issue is less about whether voters should be made to demonstrate their
identity at the polls, but rather how restrictive the allowable forms of identification should be.

Federal law requires first-time voters by mail to present ID,” and more than half the states
already require all voters to show ID at the polls, but most allow a range of forms of acceptable
ID. Prior to this year’s new laws, eight states required photo ID from voters but only two —
Georgia and Indiana — prevented voters from casting regular baliots if they lacked a photo ID.®
The other states had provisions allowing voters without ID to vote a reguiar ballot upon
completion of an affidavit attesting to their identity. The new laws do not afford that option to
voters, and in nearly every state that passed such a law, the laws are more restrictive in the forms
of allowable ID than the corresponding laws in Indiana and Georgia, which until this year had
the most restrictive voter identification laws in the country.

A. These new laws significantly alter the voting process and make it much harder

for people to vote.

Mary Tuma, "King Street Patriots aim to recruit | million volunteers to monitor 2012 elections," The
Anmerican Independent, Mar. 27, 201 1, hitp://www.americanindependent.com/1 75736/king-stregt-patriots-aim-
to-recruit- | -million-volunteers-to-monitor-2012-elections.

1d. The National Journal reported, “The movement to challenge voters in person is only one prong of a multi-
part national campaign to fight supposed fraud by erecting new barriers to voting. These Include proposed
photo IDs and proof-of-citizenship bills; plans to eliminate same-day voter registration, and efforts to restrict
voting access for students and felons. The movement is fueled in part by new GOP legislative majorities.”

Help America Vote Act of 2002, Pub. L. No. 107-252, 42 U.S.C. § 15301 et seq, (2002)
6 See, Ind. Code §§ 3-5-2-40.5; 3-11-8-25.1.; Ga. Code § 21-2-417.
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® The new laws create unprecedented, expensive and unnecessary duties and training
needs for overburdened poll workers.

o Following July’s “soft rollout” of Wisconsin’s new photo ID law during its
recall elections, Maribeth Witzel-Behl, Madison County Clerk, expressed
concerns about the burdens caused by the implementation of the new law.
“Between showing ID and signing the poll book, the amount of time each
voter needs to spend at the poll book has at least doubled,” she wrote. “The
minimum number of Election Officials needed at each polling place will
increase from 5 workers to 9 workers for small elections at polling places that
have only one ward because of the need to check IDs . . . Election Officials
are very concerned about dealing with voter lines that could easily become
two or three hours long,”7

o In the face of staggering budget shortfalls, implementing photo ID laws could
cost cash-strapped states $20 million or more to cover costs of providing ID at
no cost to those who lack one, notifying voters and facilitating the process of
getting an ID, informing and educating voters, training staff and poll workers,
and increased administrative costs associated with implementing the new law
and of processing the increase in provisional ballots cast by voters without the
requisite ID.® A photo ID bill pending right now in Pennsylvania could cost
taxpayers $11 miltion.” Indiana spent $12.2 million implementing its law; '
Missouri estimated $17.4 million over three years to inform its 4 million
voters of new ID requirements."'

o Poll workers receive less training than the average bouncer in assessing IDs,
and people often do not took like their photos. Texas Senator Judith Zaffirini
brought this point home during floor debates on the new Texas law,
presenting an enlarged image of the ID of her chief of staff, who was known
to everyone in the room and sitting right next to her during the demonstration.
Legislators could not identify the identification as belonging to the aide, as his
hair had thinned considerably since the photograph was taken.?

o Poll workers already disparately administer identification laws. A Pew report
following the 2008 elections found that African American and Latino voters

7 Email from Maribeth Witzel-Behl, Madison County Clerk, July 21, 201 1.

"The Cost of Voter ID Laws: What the Courts Say" Brennan Center for Justice, Feb. 17, 2011,
http://brennan 3cdn net/2f0860tb73fd559359 zzmbbhnid.pdf.

Pennsylvania Budget & Policy Center, "Voter Mandates Costly to Taxpayer," May 10, 2011,
htip://www.pennbpe.ore/voter-andates-costly-taxpayer.

"Report on Photo ID for Voting Purposes,” ISACA Photo ID Exploratory Committee,
hitp:ffwww iowaauditors orgfindex tiles/ISACAVoterIDReporid2021 § final.pdf.

2010 Missouri Committee on Legislative Research Oversight Division - Fiscal note,
hup:/fwww.southernstudies.org/MO%202010%20 Voter %2019 20Fiscal % 20Note pdf

“Guess Who?”, The Party Insider, Tan. 26, 2011, hup://www . txdemocrats org/201 1/01/26/cuess-who/
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were asked to show *“picture ID” more than whites — 70% for African
Americans, 65% for Latinos, compared to 51% for Whites. "

o In testimony to the U.S. Senate Rules Committee, Missouri Secretary of State
Robin Carnahan reported, “nearly one out of every five complaints received
by my office concerned a voter being asked for the wrong type of
identification at the polls on Election Day. In fact, I was one of those voters. If
it can happen to me and I'm the Secretary of State, it can happen to anyone.”'*

o Ohio Republican Secretary of State Jon Husted publicly opposed a photo ID
proposal in Ohio this year, saying that existing ID laws allowing a broader
range of IDs were sufficient: "1 believe that if you have a government-issued
check, a utility bill in your name with your address on it, that no one made
that up. They didn't call AEP and establish utilities in their name to commit
voter fraud. Let's be clear about this. There are some other forms that are
legitimate. . . . What if I lose my ID on Election Day? Should there be no
other alternative I can use to cast my ballot? I think that there should be."!

* They eliminate legitimate forms of identification owned by many voters that can
effectively verify a person’s identity at the polls.

o Thomas Bloom, 22, a registered voter in Missouri, has two forms of current
valid photo ID, including a student ID from St. Louis University and a valid
driver’s license from Iowa, neither of which would be allowed in order to vote
in the state under a photo ID law vetoed by the Governor this year but that
could become law if a proposed constitutional amendment is passed in the
state in 2012.'®

o Emmanuell Aziz, 43, is registered voter in Missouri who has a Missouri
driver’s license and a passport, but both have expired in the last two years as
his physical condition due to multiple sclerosis has left him unable to drive.
He is confined to a wheelchair and no longer employed. Under current law, he
would be able to present his existing Missouri driver’s license or passport,
even though expired, but those could be deemed invalid by a proposed photo
ID amendment pending in the state. In addition to having no practical need to
renew his driver’s license, he would face nearly insurmountable obstacles to
doing so. The skilled nursing facility where he lives does not have ready
access to public transportation. The cost of obtaining a new state identification
would impose a significant hardship on him, in terms of getting to the offices
necessary to get a certified copy of his birth certificate and a new

R. Michael Alvarez; Stephen Ansolabehere, and Adam Berinsky, Gabriel Lenz, Charles Stewart III and Thad
Hall, “2008 Survey of the Performance of American Elections Final Report,” (Feb. 18, 2009),

http:ffwww pewtrusts. orgluploadedFiles/wwwpewtrustsorg/Report/Election refornyFinal%2520report200902
18.pdf

Missouri Secretary of State Robin Carnahan, Testimony for U.S. Senate Rules Committee,
http://www.sos.mo.gov/elections/carnahan_senate_rules_testimony.pdf

Husted Opposes Photo TD Mandate, State elections chief says other voter verifications valid, Columbus
Dispaich, April 8, 2011, http://www.dispatch.com/content/stories/local/201 1/04/08/husted-opposes-photo-id-
mandate.html

Aziz v. Mayer, Petition, para. 4, avail at: http://www.advancementproject.org/sites/default/files/Petition%20-
%20FINAL.pdf
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identification as well as paying for the documents. Morcover, as a result of
his disability, the quality of his handwriting has deteriorated, which causes his
ability to replicate his signature difficult; consequently, if required to vote by
provisional ballot, his batlot would be rejected due to a non-matching
signature. 17

o Unlike existing photo ID laws in Indiana and Georgia, new voter ID
restriction laws in Wisconsin, Texas, Kansas, Tennessee and South Carolina
do not allow a broad range of state-issued ID, such as an employee
identification card, public benefits card, student ID or veterans card. These
more restrictive laws stand to disenfranchise voters who have forms of
identification that can verify their identity but may not be on the limited list of

. acceptable forms of ID.
* They privilege certain classes of voters based on income, employment, education, and
culture, while forcing other voters to accept second-class ballots at the polls.

o Gail Bloom of Rhinelander, W1, wrote about the challenges her 101-year old
mother (who has been voting for 83 years) will face under Wisconsin’s new
photo ID law: “Because she no longer has an nnexpired driver’s license and
her baptismal record isn’t acceptable as proof of her identity, she has had to
apply for and pay $20 for a state certified birth certificate. She is not exempt
from needing an ID as those in nursing homes are because my sister and I
have been able to care for her in her home. The next step is to take her in her
wheelchair to the Department of Transportation to wait in line to have her
picture taken. If she doesn’t request a free voter ID, she will have to pay an
additional $28. My mother is fortunate that she has someone to take her
through this vote suppressing procedure. How many elderly or disabled
residents do not?

o Joy Lieberman, 80, a former elected official, stands to be relegated to second-
class citizenship under a photo ID proposal in Missouri, because her original
birth certificate does not include her middle name, which is the name under
which she is registered to vote, and thus, she will face difficulty renewing her
ID once it expires. Even if she qualifies for the proposed law’s exemptions for
senior citizens, she would be forced to cast a provisional ballot, which would
not be counted unless her signature matches that on her original voter
registration. Unfortunately, a severe hand tremor now prevents her from
duplicating her signature, and any provisional ballot she casts will not be
counted. Her vote will likely never count again. “I am NOT a provisional
citizen,” she wrote in a letter to the Governor urging him to veto the
legislation. “I and the 230,000 other registered Missouri voters who will be
disenfranchised are NOT provisional/marginal people. We are proud

Aziz v. Mayer, Petition at para. 2, avail at: http://www.advancementproject.org/sites/default/files/Petition%20-
%20FINAL.pdf

Dave Zweifel, “Plain Talk: 101-year-old disgusted with Walker's voter ID law,” The Cap Times, July 22,
2011, http:/host. madison.com/ct/news/opinion/column/dave_zweifel/article_1b5 10adc-0845-5bcc-afbe-
bd 191383 1436 htmi#ixzz 1 SqgbDGmzw
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Americans, proud Missourians who deserve to vote. Driving is a privilege—
voting is a RIGHT!""

o Under Texas’ new law, a voter who does not present one of the limited forms
of identification and who does not fall within the scope of the Act’s very
narrow exemptions,zo may vote provisionally, which will only be counted if
the voter returns to the election authority within six days with one of the
limited forms of acceptable photo ID.

o Under Wisconsin’s new law, a voter without the required statutory ID will be
allowed to cast a provisional ballot.” The ballot will be counted only if the
voter provides sufficient ID to election officials before the polls close or to the
municipal clerk by the Friday following Election Day.”

* The sponsors and advocates of these laws ignore the substantial hurdles, including
cost factors, involved in obtaining the specific type of ID required under the new
laws.

o Nora Elze, 88, may not be able to get a Georgia ID because of difficulty
tracking down her marriage license from 1946 that documents the legal
change of name from her birth certificate. When she went to get her Georgia
ID recently, she was told that because her birth certificate had her maiden
name on it and her Pennsylvania ID had her married name, she would need to
prove that she was married by producing the marriage license.”

o Maria Sapp, 35, a U.S. citizen and registered voter in Missouri, is having
difficulty renewing her Missouri ID because her original birth certificate is in
Russian and is not accepted by state officials as documentation of identity.?*

o Cindy Dunne, of Winston-Salem North Carolina, wrote of the difficulties her
sister would face under a photo ID law that was vetoed by the governor this
year but could resurface next year: "I have a sister who worked as a home
healthcare aide for 20+ years, even as her own health was failing. She was
forced to stop working after having a diabetic blackout. It took her several
months to make the many adjustments to her life --- loss of freedom because
she couldn’t drive, loss of income, and medical coverage because she couldn’t
work, etc. She had to learn to live on even less than the $20,000/year she had
been making. She is neither computer, nor cell phone literate. Now, she is on

19

23

24
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The Act exempts persons who cannot be photographed for religious reasons, those with disabilities, and those
who can prove that they have been the victims of a natural disaster, which is defined very narrowly. See
Submission Letter at 5 (disabilities), 8 (religious objection and natural disasters).

§ 6.792)(), (3)(b): Sections 47-50
§ 6.97(3)(b); Section 90.

“Savannah Woman told she needs Proof of Marriage to get Driver's License,” Aug. 29, 2011,
http:/iwww2.wsav.com/news/201 1/aug/29/savannah-woman-told-she-needs-proof-marriage-get-d-ar-2337843/

Aziz v. Mayer, Petition at para. 5, avail at: http://www.advancementproject.org/sites/default/files/Petition%20-
%20FINAL.pdf
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Medicaid, getting food stamps and she started taking Social Security
payments at age 63. She is still just barely making it and has lost some of her
self-esteem due to all the losses she has experienced over the past several
months. How can the government actually think the expense of getting a
picture ID will not be costly to set-up the infrastructure and more bureaucracy,
but also to elderly individuals like my sister? Are the people who were elected
to represent us that far removed from us that they truly can’t identify with the
hardships they will be causing?" »

o In Wisconsin, which passed a new photo ID restriction law, DMV offices
currently have no weekend hours and few full-time offices, with 25% of
offices open less than one day a month.

o With office closings and reduced hours, 401,374 Latinos and 93,651 Blacks
live in 127 counties in Texas without ready access to a Department of Public
Safety office in their county to secure an ID for voting as required by the new
law there.”®

o InTennessee, which passed a photo ID law this year, only one-third of
counties have a DMV office to secure the required ID.

o Tina Hutchinson is an African American registered voter in Missouri who is
challenging a proposed constitutional amendment to allow strict photo ID
requirerents in the state. She has been rendered disabled by an accident and,
as a result, is no longer able to work and must sustain herself on a fixed
income. She has no car or ready access to transportation. Because she has
two plates and thirteen screws in her left leg, it is difficult for her to go places
using any available transportation. She currently still has a driver’s license
that will expire in 2013. The cost of securing the necessary documents to
renew her driver’s license, as well as the cost of the renewal itself, would
impose a significant hardship for her. She believes that these hardships will
prevent her from renewing her license and acquiring an ID acceptable for
voting under a groposed constitutional amendment in the state when her
license expires.”’

Photo ID restrictions disenfranchise eligible registered voters. After Indiana’s photo ID
law was implemented, the media reported about a group of elderly nuns who lacked driver’s
licenses and current passports who were turned away from the polls, despite the fact that the poll
worker who turned them away was a member of their own order and personally knew the
sisters.” The Los Angeles Times reported the case of a 19-year-old Indiana college student, a

3 hatp//www.democracy-nc.org/VoterIDStories. html

% Data referenced in this section available at http://quickfacts.census gov/afd/states/48000. htm}.

Aziz v, Mayer, Petition at para. 9, avail at ttp://www.advancementproject.org/sites/defauit/tiles/Petition%20-
%20FINAL.pdf.

“ID law keeps nuns, students from polls,” Los Angeles Times, May 7, 2008,

http:/articles. Jatimes.com/2008/mav/07 /mation/na-voterid7; see also, “Elderly Nuns, Sec. of State Charlie
White and a Rare Encounter with Voter Fraud,” Ideas and Action, March 4, 2011,
htip:/www.ideasactionblog.org/201 103 /elderlv-puns-sec-of-state-charlic-white htm!
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registered voter in Indiana who was turned away fror. her polling site in South Bend, where she
was attending college. Officials at the local motor vehicles office would not accept her Iilinois
license as proof of identification to get an Indiana ID.” The state’s non-partisan Election
Protection hotline that year fielded a number of calls from registered Indiana voters who were
turned away at the polls because they lacked state or federal photo identification. One newly
married woman said she was told she couldn't vote because the name on her driver's license
didn't match the one on her voter registration record. Another was turned away because she had
only a college-issued ID card and an out-of-state driver's license. ™

Even when they have the required ID, voters still risk being disenfranchised by poorly
trained poll workers implementing new ID requirements. The proposals place near total
discretion at the hands of poll workers to determine the sufficiency of the ID and to verify
identity based upon the photo. Each of the newly enacted laws, like South Carolina’s, allow poll
workers to determine if they believe the ID is not the voter, in which case the voter would be
made to cast a provisional ballot.*! None of the new laws allow voters to contest an election
authority’s decision to not count a provisional ballot, and most of the photo ID laws fail to
provide adequate funding for poll worker training, leaving the average poll worker less trained at
scrutinizing voter ID’s than the average bouncer — much less the average TSA agent. This opens
the door to arbitrary and discriminatory enforcement. Such discretion opens the door to covert
bias. As one Harvard University study showed, African Americans are already more likely to
have their IDs more harshly scrutinized at the polls: A survey of voters after the 2006 elections
found that 47% of whites were asked for photo identification whether it was required or not,
compared to 54% of Hispanics and 55% of African Americans.”

B. Minorities are disproportionately impacted.

Millions of voters who lack or would have significant difficulty getting the requisite ID
stand to be disenfranchised by these policies. An estimatedl! percent of US citizens - 21 million
people — do not have current, government-issued photo ID* In South Carolina, whose new
photo ID bill is currently under scrutiny by the Justice Department, 178,000 registered voters
lack a driver’s license or state identification card, according to the state election commission.
The Pennsylvania Department of Transportation estimates that a photo ID proposal currently
pending in the state could impact 318,000 registered voters who lack a state ID. In Wisconsin,
178,000 seniors ~ 23 percent of voters 65 and older — lack a state ID. Minorities are
disproportionately impacted. African Americans are more than twice as likely to lack adequate
ID - 25% of African-American voting-age citizens — more than 5.5 million people — have no
current, government-issued photo ID. At least 15% of voting-age citizens earning less than

¥ “ID law keeps nuns, students from polls,” Los Angeles Times, May 7, 2008,

hapHarticles, Jatimes com/2008/may/07 /nation/na-voterid?.

“Nuns with Dated IDs Turned Away at Ind. Polls,” Associated Press, May 6, 2008,
hitp/Awww.msnbe. msn.com/id/244909 32 ms/politics-decision 08/

HB3003 (SC 2011), http://www.scstatehouse.gov/sess119_2011-2012/prever/3003_20110126 htm

30

3
2 Stephen Ansolobehere, “Effects of Identification Requirements on Voting: Evidence from the Experiences of
Voters on Election Day,” PS: Political Science & Politics (2009), 42:127-130 Cambridge University Press, The
American Political Science Association 2009

B Citizens Without Proof: A Survey of Americans’ Possession of Documentary Proof of Citizenship and Photo

Identification, Brennan Center for Justice at NYU School of Law,
http://www federalelectionreform.com/pdf/Citizens %20 Without%20Proof.pdf
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$35,000 per year do not have a non-expired government-issued photo ID. And 18% of American
citizens age 65 and above — or more than 6 million seniors — do not have non-expired,
government-issued photo ID.* In Wisconsin, which recently enacted the nation’s strictest ID
law, half of the state’s African Americans and Latinos lack a Wisconsin ID,*® Among young
voters, the disparate impact is even starker — of those age 18-24, 78% of African American men,
66% of African American Women, 59% of Latino men and 46% of Latina women in Wisconsin
lack a state ID.*® The legislative fiscal impact statement for Wisconsin’s legislation estimated
that 20% of Wisconsin residents do not possess the type of identification required by the law”’
(compared to Indiana, where 99 percent of voters have a state ID). It is clear after the Supreme
Court’s decision in Crawford v. Marian County Election Board (upholding Indiana’s voter
identification law) that states are legally bound to take steps to accommodate voters who do not
have ID.*® Unfortunately, most of the new laws fail to allocate sufficient funding for an effective
outreach and education campaign, and many of the newly enacted laws do not provide adequate
fail-safes for such voters. In this way as well, the new laws passed in Texas, Wisconsin, Kansas,
Tennessee and others are more restrictive than the photo ID laws in place in Indiana and
Georgia.

C. Many voters face substantial hurdles to obtaining the particular ID prescribed

by the new laws.

The hurdles for those without requisite ID can be substantial. State IDs may cost $10 to
$30 to obtain and many state license bureaus have limited hours and locations for obtaining an
ID. Even if states provide ID without cost to those who don’t have one, the underlying
documents necessary to procure a state ID are not cost-free, and can be difficult, time-consuming
and sometimes impossible to obtain.

D. Costs of getting the newly required ID can be significant.

The cost of obtaining identification to vote is tantamount to a poll tax. While the specific
rules vary state to state, in general, as states implement provisions of the REAL ID act, voters
must present several underlying primary and secondary forms of identification, such as a
certified birth certificate or passport, to prove identity, citizenship, and place of residence in
order to get a state ID. In some instances, voters must present a social security card, proof of
residence, court documents or marriage and divorce records if names have changed from that on
their birth certificate. A copy of a Missouri birth certificate costs $15, and in Indiana it costs
between $12 and $20. In Texas, it costs $22. In some states, it may cost up to $45 for a birth
certificate. A current U.S. passport can cost between $85 and $145, while naturatization papers
can cost up to $200. Making matters more difficult, seventeen states plus Puerto Rico and Guam
require a photo ID before they will issue a copy of one’s birth certificate, or alternatively require

* i

3 John Pawasarat, “The Driver License Status of the Voting Age Population in Wisconsin,”

http://www4. uwm.edu/eti/barriers/DriversLicense.pdf.

% 1d.

¥ Wisconsin Department of Administration, Division of Executive Budget and Finance, Fiscal Estimate - 2011

Session, LRB Number 11-0089/1, Introduction Number AB-0007.

¥ Crawford v. Marion County Election Bd. 553 U.S. 181, 198-99, 201 (2008) (relying on the fact that Indiana’s
law allowed people over 65 to vote absentee without ID, that the indigent could vote without ID upon signing
an affidavit of their identity, and that those without a birth certificate could present other forms of ID as their
primary document).
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multiple pieces of secondary forms of ID to get a birth certificate, which is then necessary to
present in order to get a photo ID. In some states, the wait to get a copy of a birth certificate or
other records can be weeks or months. There may be other hidden costs such as transportation to
various agencies and fees related to acquiring supporting documents. These significant hurdles
led the Missouri Supreme Court to conclude in 2006 that the state’s photo 1D law amounted to a
poll tax and unconstitutionally disenfranchised voters — even if the state provided ID without cost
to those who lacked one.”

Texas’ new photo ID law requires all voters to produce one of the following in order to
vote by regular ballot: a Texas-issued driver’s license, a Texas state identification card, a license
to carry a concealed handgun, a U.S. military card, or a U.S. passport, each of which must be
current or have expired no earlier than 60 days before the date of presentation; or a U.S.
citizenship certificate that contains a photograph of the voter.*” The costs of obtaining such ID
are not insignificant.

® The cost of a driver’s license is $25. The cost of a state ID card is $16.*' To get
one, voters must present at least one primary and two secondary documents. A
copy of a birth certificate is $22*; the cost of a marriage license is $71.

® The cost of handgun license is $140, and requires a state ID card ($26 or $16),
fingerprints ($9.95) and a training class ($70-$120).*

¢ The iost of a U.S. Passport is $110, plus $30 for the card, plus an execution fee of
$25.

s A citizenship certificate costs $600*° not including the costs of the underlying
documents to secure the certificate, including: certified birth certificate ($22);
marriage license or divorce decree ($71)

For voters who lack one of those forms of ID and attest that they cannot afford one of the
above forms of ID, Texas law requires the state to provide “an entirely new identification

¥ Weinschenk v. State, 203 S.W.3d 201 (Mo. 2006 (found: “(I}n addition to the monetary costs imposed on
persons seeking to obtain the proper photo ID, the process to do so imposes additional practical costs,
including navigating state and/or federal bureaucracies, and travel to and from the Department of Revenue and
other government agencies. One of these practical costs is the time it takes to receive the appropriate
documentation. In Missouri, the waiting period for a birth certificate alone is six to eight weeks. In Louisiana,
the birthplace of many Katrina refugees who have taken shelter in Missouri, the processing period is eight to
ten weeks. Should citizens need additional documents, the bureaucratic hurdles and waiting periods would
increase.”)

“Where to Write for Vital Records - Texas,” Centers for Disease Control and Prevention,
http:/www.cde govinchs/w2w/hexas hun (birth certificates);

¥ “DPS Concealed Handgun License Fee Schedule,” Texas Department of Public Safety,

http://www.txdps.state.tx.us/administration/crime_records/chi/teesReqDocs.pdf (handgun licenses)

“Passport Fees,” Travel.State.Gov, hitp/firavel state gov passport/fegs/fees 837 himl (passports)

“Instruction for N-600, Application for Certificate of Citizenship,” Departroent of Homeland Security,
hups/fwww uscis gov fles/form/n-600instr. pdf {citizenship certificate).

Page 11 of 20

VerDate Nov 24 2008  08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00116 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC

71326.078



VerDate Nov 24 2008

113

document that the State must provide free of charge to voters who attest to their inability to pay
for the State’s required forms of identification.”* This so-called safeguard is anything but.

This election identification certificate will be issued by the Texas Department of Public
Safety (TDPS) to any registered voter (or voter applicant), free of charge, who attests that s/he is
obtaining the certificate because s/he does not have one of the required forms of identification.
The new law does not outline what a voter must provide in order to secure this certificate, but
authorizes the TDPS to “require applicants [for the election identification certificate] to furnish
the same information required for a driver’s license.” *’ The provision is baffling and troubling.

First, it is unclear whether this provision -- requiring voters to provide the same
information required for a driver’s license -- is the actual requirement for the certificate or
whether regulations will be issued at a later date outlining the requirements for the certificate.
To the extent that this is the actual requirement for the certificate, in order to secure a driver’s
license in the State of Texas, a driver must provide (i) one “primary” form of identification, (i)
two “secondary forms of identification,” or (iii) one “secondary” form of identification and two
“supporting” forms of identification.*® Each of these categories of documents contains forms of
identification that cost money to secure. For example:

* A primary form of identification includes an expired driver’s license and a current

passport, which cost, respectively, $25 and $110 (for passbook passport);*
A secondary form of identification includes a birth certificate, which costs $22;°° and
A supporting form of identification includes a marriage license or divorce decree,
which costs approximately $71.>!

Given these requirements, this “free” election identification certificate is hardly free to voters.

In Wisconsin, the state will provide a state ID without cost but only if the voter knows to
check a small box on the ID application form in which the voter attests that the ID is needed in
order to vote. DMV staff have been instructed not to inform customers of the free ID unless they
ask,” and customers who fail to attest that they need the ID to vote are charged $28. And, just as
with the law in Texas and the other states that passed photo ID laws this year, the underlying
documents necessary to obtain the ID are not free.

4 See Letter from Ann McGeehan, Director of Elections, Texas Secretary of State to T. Christian Herren, Jr.,

Chief Voting Section, Civil Rights Division, Department of Justice (July 25,2011) at p. 11.

4 Submission letter at 9

¥ See “Identification Requirement for Texas Driver’s License or Identification Card,”

http:/fwww. bidps. state 1. us/ driverlicense/identificationrequirements.htm.

For driver’s license information, see “TxDPS ~ Driver's License Fees,” Texas Department of Public Safety,
htip://txdps.state.tx.us/DriverLicense/dltees/htm, and for information on passport fees, see “Passport Fees,”
Travel. State.Gov, hitp://travel. state.gov/passpri/fees/fees_837.html.

49

“Where to Write for Vital Records — Texas,” Centers for Disease Control and Prevention,
http:/fwww.cde.gov/nchs/w2w/texas.htm.,

“Personal Records: Fee Schedule,” Harris County Clerks Office, hitp://www.cclerk.hctx.net/Persoan]_Rec
/Fee Schedule.aspx.

Top DOT official tells staff not to mention free voter ID cards to the public — unless they ask, The Capitol

Times, Sept. 7, 201 1, hup://host.madison.cony/news/local/govt-and-politics/capitol-report/article_335f59fa-
d8fe-11¢0-8a23-001cc4c03286 . hml.
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Minorities are less likely to be able to secure the types of ID required by these strict laws.
Census data demonstrates that racial minorities are far more likely to live in poverty than their
white counterparts. For example in Texas, the median income for Black and Latino voters
($39,000) is 44% less than the median income for White voters ($56,587). Moreover:

*  8.8% of White Texans live below the federal poverty level of $22,350, compared to

22.8% of African-Americans and 25.8% of Latinos in Texas.
Among voting age Texans, the poverty rate for Whites is 8.3%, while the poverty rate
for Blacks is 18.8% and for Latinos is 20.8%.

Because of these stark economic disparities, the cost of securing the required documents,
the cost of the required documents themselves, and the time and cost associated with securing all
necessary documents, will disproportionately affect voters of color. And, the effects will be
quite adverse as these costs, in the aggregate, are not insubstantial.

E. Underlying decuments can be difficult or impossible to access.

In addition to cost, the underlying documents necessary to obtain an acceptable ID can be
difficult and even impossible to obtain. For people born out of state, who lack transportation to
offices to get these documents, cannot afford these documents, work multiple jobs or inflexible
hours, have disabilities or are home-bound, the hurdles can be significant. Others, such as those
born at home or informally adopted, those with no permanent residence or who changed their
names, or those whose records were destroyed, may not be able to acquire the underlying
documents at all.

F. Locations to secure an ID are difficult to access.

In the face of severe budget cutbacks, many states have reduced the hours and locations
of motor vehicle offices. These closures and the difficulty of getting to these offices, create
significant hurdles to obtaining an 1D even if the state provides it without charge.

¢ Tennessee: only one-third of counties have a license bureau, resulting in wait times of up
to four hours in urban areas servicing disproportionately minority customers.” In
contrast, the state-wide avercge wait time is 45 minutes.

*  Wisconsin: DMV offices currently have no weekend hours and few full-time offices.
State officials are considering plans to close some DMV offices in major urban areas in
order to expand hours in other parts of the state.™ Wisconsin’s state budget now requires
that DMV driver license and ID card services be offered in all 72 counties at least 20
hours a week. Currently, only 30 counties offer this, with 25% of DMV offices statewide
open less than one day a month. Studies from the University of Wisconsin show that 50%
of African American and Latino voters lack a state ID. In contrast, Indiana — where 99%
of voters have ID — has accessible DMV offices with fuli-time hours in every county.
Voters in Wisconsin have begun to get a taste of the challenges of navigating the DMV
for an ID as the state has instituted trial implementation of the photo ID restriction law
during this summer’s recall elections. The law is slated to go into full force in February.
Numerous news reports document voters not being informed that the ID must be
provided for free and instead being charged $28. Further, there are reports of DMV
officials contesting the sufficiency of underlying documents proving residency, such as
bank statements.

33 “Will long lines sink photo TD law?” Tri-State Defender, July 15, 2011, http://www.tri-
statedefenderonline.com/articlelive/articles/6429/1/Will-tong-lines-sink-photo-ID-law/Page 1 html
4 “Yis. DMV says closure decisions aren't final,” Associated Press, July 22, 2011,
http://www forbes.com/feeds/ap/201 1 /07/22/business-us-wi-dmv-centers_8579755.html.
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s Texas: With office closings, and reduced hours, estimates show that up to 401,374
Latinos and 93,651 Blacks live in 127 counties in Texas without access to a Department
of Public Safety office in their county.

o A study of available data reveals that there are 34 counties in Texas that either
have no TDPS office or the office has been closed. In four of those, the Hispanic
population is over 75%°": There are 46 counties where the TDPS office has been
temporarily closed, and the state has not said when, if at all, these offices will be
re-opened. Of those, 16 counties either have a Hispanic population over 50% or a
combined minority population of over 50%.° In addition, there are 46 counties
where the TDPS office has reduced business hours, meaning that these offices are
open only a few days a week, are open for less than 8 hours a day, or a
combination of both. Of those, 14 have a Hispanic population over 50% or a
combined minority population over 50%.

The limited opportunity to obtain identification due to reduced hours and locations is
further exacerbated by a lack of public transportation. Moreover, minorities, as a general matter,
are more likely to lack transportation than whites.”” Therefore, the burden of having todrivetoa
license office in another county creates an additional obstacle for voters, especially minorities,
even when the ID is provided for free.

G. Fail-safes are insufficient

The laws passed this year offer little option for voters who lack or are unable to get an
acceptable form of ID. While these laws may offer limited exemptions, they nevertheless require
voters without ID to cast provisional ballots which will not be counted unless various conditions
are met. Provisional ballots will be counted only if the voter returns to the election authority
within a short amount of time ~ six days in Texas, three days in Wisconsin — with a proper form
of ID. This additional burden on the voter renders this failsafe nearly non-existent. This “cure”
period for provisional ballots fails to address the burdens that voters will have in securing the
required identification, as detailed above. If a voter has not already overcome the barriers to
obtaining the ID prior to Election Day, the additional small window of time after the election -
will not likely change these circumstances. For voters exempt from the ID requirements (in
some cases sentor citizens, people with disabilities, people with religious objections to being
photographed), the proposed laws require the voter to cast a provisional ballot that won’t be
counted unless the voter returns to the election authority to execute an affidavit attesting (and in
some cases documenting) eligibility for the exemption. Additionally a voter’s provisional ballot
will be rejected, under laws like the one vetoed this year in Missouri, if the signature on the
provisional ballot envelope does not match the signature on the voter’s original registration. This
carries a host of problems for those most likely affected by the provisions, including elderly
voters and people with disabilities.

The purported fail-safe provisions in these laws hardly ensure that a qualified voter’s
provisional ballot will be counted, given the widely-reported problems conceming the high rate
that provisional ballots are rejected, often for reasons unrelated to the voter’s actual eligibility.

** http:/fquickfacts.cen

* hup/quickfs

s.census. gov/qfd/states/48000 huml.

7 In Texas for example, see: hitp:/facttinder.censug goviservlet/STTable? bm=v&-state=st&-conext=st&-
ar name=ACS 2009 SYR GO0 S0802&-ds name=ACS 2009 SYR GOO &-tree id=3300&-
redolog=false&- caller=geoselect&-geo id=04000US48& format=&-_lang=en
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In the 2004 presidential election, for example, 78.6% of the provisional ballots cast in Texas
were rejected.58 Notably, several of those provisional ballot rejections occurred in counties with
predominately minority populations. In contrast, Michigan, which has a photo ID requirement,
does not require voters without ID to cast provisional ballots; rather, such voters may sign an
affidavit under oath attesting to their identity and cast a regular ballot.

Moreover, the training and notice requirements outlined in most of the new laws do not
increase the number of voters who possess the required forms of identification. And, it will do
little to guarantee that there will not be disparities, as those noted above, in the difficulty in
securing the required forms of identification. Training and education will do nothing to improve
the accessibility of these forms of identification to voters, particularly those who live in poverty
or are nearly impoverished‘59 In short, training and education, no matter how elaborate, will do
nothing to improve the disparities in the possession of and access to the forms of identification
required by this law.

In short, the new restrictions on voter identification degrade the integrity of elections by
systematically excluding large numbers of eligible voters from both being able to cast a ballot
and have that ballot counted.

IL. RESTRICTIONS ON VOTER REGISTRATION

New laws passed this year not only make it harder to vote but also to register to vote.
Historically, restrictions on voter registration activities were used throughout the South to limit
opportunities for people of color to register to vote. This year, six states introduced bills to
impose restrictions on voter registration groups. The most onerous of these is Florida’s HB1355,
which imposes a myriad of requirements on third party voter registration groups. It will unduly
burden voter registration groups by requiring anyone assisting citizens in registering to vote to
register themselves with the state, to account for each registration form in their possession, and
introduce rules requiring registration forms to be submitted within 48 hours (down from ten
days). Groups that fail to verify the completeness of each application and submit them to election
officials within 48 hours face fines of up to $50 per application for missed deadlines; up to
$1,000 for each application; and even felony prosecution for other infractions.” The impact of
this law is alarming. As a result of these new requirements and penalties, the League of Women
Voters — which has been registering voters in Florida for nearly 70 years - will shut down its
voter registration activities in Florida out of fear that they simply could not keep up with the
legislation’s onerous requirements,61 These restrictions have a disparate impact on voters of
color: African-Americans and Latinos are more than twice as likely as white voters to register

¥ “Provisional Voting and Voter Identification,” Rutgers, Eagleton Institute of Politics,
hitp:fwww eagleton rutgers.edu/research/provisional voting_voterlD php

htpe//www sos state ik us/elections/historical/prov2004 shtmi.

®  The problems cited herein will not be alleviated by education to help voters find their local DPS or DMV

offices. Instead, the problems relate to the number and hours of these offices and the issues related to
transportation to these offices, all of which will continue to exist even if notified of office locations.

% Fla. Stat. 97.0575(2), (3)(a) (Fla. Laws ch. 2011-40, HB1355, Sec. 4)

' “Efections bill prompts League of Women Voters to stop registration,” May 9, 2011,

http://blogs.orlandosentinel. com/news_politics/201 1/05/elections-bill-prompts-league-of-women-voters-10~
stop-registration html
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through a voter registration drive®. The U.S. Census Bureau reported that, in Florida in 2008,
African Americans had a registration rate of 53.6%, Latinos a rate of 47.4%, and Asians a rate of
35.3%, as compared with an overall average registration rate in Florida of 62.4%, and an average
for white Floridians of 69.2%.% Leon Russell of the Florida State Conference of the NAACP,
which has a long history of registering African-American voters in Florida, said that the
provision “would likely discourage participation in voter registration efforts.”® State Senator
Arthenia Joyner noted that the “48 hour cap will cripple voter registration efforts.” She stated
that, “[i]n the Black churches there’s ongoing voter registration,” but under the proposed change,
“you have to have someone every day” turn in registration forms, which would be a significant
burden. Representative Darryl Rousson said the new rule would “stifle” voter registrationﬁ'
Florida, treating the legislation as an emergency measure, began implementation of the law
immediately, despite that it was required to submit the changes to the Justice Department for
teview under Section 5 of the Voting Rights Act.®®

The restrictions were implemented despite strong objections from election officials
themselves, several of whom have filed motions to intervene in a federal court assessing whether
the law has a retrogressive impact in five Florida counties under the Voting Rights Act.

1. REDUCTION OF EARLY VOTING

Other legislative trends reduce opportunities for voting to make it less convenient and
less accessible for voters. New laws in Florida and Ohio significantly shorten opportunities for
early voting. In Florida under HB1355, early voting will be reduced from 14 days to eight days,
and in Ohio under HB194 it will be reduced from 35 days to 11 days, eliminating Sunday voting,
and reducing hours of availability. Early voting offers convenience for those who have difficulty
getting to the polls on Election Day. That includes voters who work hourly wage jobs, single
mothers, and others who have caretaking obligations or work more than one job. This too has a
disparate impact on voters of color and the working poor. In 2008, African-American voters
were disproportionately far more likely to vote early, and the elimination of Sunday voting in
both Ohio and Florida eliminates an option disproportionately used by Black churches to
mobilize voters.”’ Studies show that voters of color are more likely to vote early, while White

U.S. Census Bureau Population Survey, http://dataferrett.census.gov/run html, for the Current Population
Survey, Nov. 2006, Nov. 2008, and Nov. 2010. See, See “Voting Law's Sunday Punch,” Sarasota Herald-
Tribune, June 15, 2011, hup://www heraldtribune.com/article/201106 1 5/OPINION/110619722/-
I/news?Title=Voting- law-s-Sunday-punch.

®  U.S. Census Bureau, Voting and Registration in the Election of November 2008, (Reported Voting and

Registration of the Voting-Age Population, by Sex, Race and Hispanic Origin,for States: November  2008),
hitp:/fwww.census.gov/hhes/wwwisocdemo/voting/publications/p20/2008/tables html.

% Letter to Chris Herren from NAACP Legal Defense and Education Fund, Florida Conference of Black State
Legistators, Florida State Conference NAACP, June 17, 2011, hupi/fnaacpldf orgffiles/case_issue/2011-06-
17%20LDF%20joint % 20statement%20to% 20AG%20regarding % 20F lorida% 20election% 20laws %20.PDF

R 3

6

Marc Caputo, “Elections supervisors in key counties refuse to implement new law,” St. Petersburg Times, May
28, 2011, httpy//www tampabay.com/news/localeovernment/elections-supervisors-in-key%20counties-refuse -
to-inplement-pew-law/1 172246,

“New election law may disparately affect black voters,” Associated Press, June 14, 2011, citing study
by Michael McDonald, professor of government and politics at George Mason University, showing that on the
final Sunday before the 2008 presidential elections, Black voters (who represent 13 % of voters) accounted for

67
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voters are more likely to vote absentee by mail, a process not covered by the new limita:ions. In
Florida nearly 30 percent of voters cast early ballots in 2008, with twice as many African
Americans doing so than whites — 53% of African-American voters cast early ballots compared
to 27% of White voters.®®

Florida’s election officials are concerned about the impact of reductions in early voting.
Monroe County Elections Supervisor Harry Sawyer, Jr., said, “Limiting early voting options is a
dangerous path which will only make it more difficult to vote.” “Monroe County has five early
voting sites, one of which is in an African-American neighborhood. In the 2008 general election,
27 percent of Keys voters voted early and nearly 8 percent of Keys registered voters voted early
in the November 2010 general election.”® The reductions in early voting stand to create chaos at
the polls on Election Day in 2012 as precincts will be forced to process more voters, resulting in
longer lines. Florida’s law is currently under review by the Justice Department and a petition in
Ohio seeks to ask voters to repeal the new law.

Another provision of Florida’s new law would eliminate voters’ ability to update their
registrations at the polls, likely resulting in more provisional ballots cast. Tens of thousands of
voters, including many young voters, stadents and women who had changed their names due to
marriage, updated their registrations at the polls in 2008. Those voters will now be forced to cast
provisional ballots, most of which will not be counted.

* Broward County processed 5,000 name and address changes on Election Day 2008,
according to Evelyn Perez-Verdia, of the Broward County Sopervisor of Elections’
office.”

¢ In Orange County, 8,000 voters updated their addresses on Election Day in 2008, with
about 3,000 of those moving from another county, according to Supervisor of Elections
Bill Cowles. Under the new law, those voters would have to cast provisional ballots.
“The average voter is not paying attention and they will not pay attention until they’re hit
with this on Election Day,” Cowles said.”!

IV. DISENFRANCHISING VOTERS WITH CRIMINAL RECORDS

In addition to making it harder to register voters and harder for eligible voters to cast a
ballot, this year’s voter suppression activities also include efforts to eliminate certain categories
of voters from eligibility altogether. These efforts mark a reversal of trends making it easier to

32% of the daily early vote turnout in Florida. Similarly, Hispanic voters (who represent 11% of the electorate,
were 25% of the early voters on the final Sunday before the elections in Florida).
http://www.ocala.com/article/201 106 14/WIRE/1 10619889 7p=1&tc=pg

County Early Voting Reports, bitps://doe.dos state flus/fvrscountybaliotreports/FVRS A vailableFiles aspx.. In
the 2008 general ¢lection, 2.1 million Florida voters cast early ballots. African Americans, who make up about
13% of the electorate, cast 22% of those votes. Half of African Americans who voted, cast early ballots at
advance voting sites.

68

®  Kevin Wadlow, “Election chief may join federal voting-rights svit,” Aug. 31, 2011,

http/hwww keysneteony201 1/08/3 1/373 188/clection-chief-mayv-join-federal. htmi

™ Kathieen Haughey, “Proposed bills would make voting harder for many Floridians,” Florida Sun-Sentinel,

April 25, 2011, hitp://articles sun-sentinel.com/2011-04-25/mews/fl-elections-bill-makes-voting-
harder20110425_1_early-voting-voter-fraud-elections-office

' Steve Bousquet, “Gov. Rick Scott signs controversial election bill into law,” Miami Herald, May. 19,2011,

http/fwww. miamiherald.com/201 L/OS/19/v-print/2224624/s0v-rick-scott=signs-controversialhtmi
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restore rights to people with previous criminal convictions. Executive orders issued this year in
Florida and Iowa make it far harder to get those rights restored.
Laws vary from state to state, but most states restore voting rights to those convicted of
crimes and allow them to register to vote after they have completed their sentences or after
completion of probation or parole. Some states make this harder than others. Approximately, 5.3
million people in this country cannot vote because of felony convictions, disproportionately
people of color.™
Florida is one of only three states that strip all citizens with past felony convictions of
their civil and voting rights for life. In Florida, this voting and civil rights ban dates back to the
Reconstruction Era after the Civil War when newly-freed slaves were granted the right to vote.
Today, nearly one in four African-American men in Florida cannot vote because of this system.73
The only way to restore civil and voting rights in Florida is through clemency from the
Governor, which can be a burdensome and highly arbitrary process. In 2007, Governor Charlie
Crist restored voting rights to 154,000 people with felony convictions and liberalized the
procedures for executive clemency, offering a near automatic path to restoration for those
convicted of nonviolent crimes. In March, Gov. Rick Scott overturned this policy“, eliminating
the path to automatic restoration, which could prevent one million people from becoming eligible
to vote, and had the effect of stripping the voting rights of nearly 100,000 people who had been
eligible to vote under the old rules. Jowa Governor Terry Branstad implemented a similar
rollback almost immediately upon taking office, rescinding a prior executive order issued by
former Gov. Thomas Vilsak that restored voting rights to 100,000 people with past felony
convictions. Now, such voters will need to submit an individual request to have their rights
restored, contingent on payment of any outstanding financial obligations.
These laws stand to deny people basic rights of citizenship in many realms of public life

even after they have completed their sentences.

¢ Desmond Meade ~currently heads the Florida Rights Restoration Coalition, which works

to organize grass roots advocacy to help people with criminal records regain the right to
vote. Desmond, who is currently ir law school, is an affected voter himself due to a past
criminal conviction, and thus cannot vote. He cannot vote or take the bar exam until his
rights are restored. Meade, who was eligible to have his rights restored under the old
rules, is in limbo and will have to wait years to have his rights restored because his
application for clemency is part of a backlog of 100,000 clemency applications. Now,
under the new rules, Meade will have to wait even longer; he must wait 7 years after
fulfilling his sentence to apply. Since his release from prison, Meade - who was
homeless in 2005 and now attends law school at Florida International University - said
he's chalked up more than 8,000 hours of community service, stints on Attorney General

Bill McCollum’s Statewide Gang Reduction Task Force, the Homeless/Formerly

13% of African American men nationwide can’t vote. “Loosing the Vote, The Impact of Felony
Disenfranchisernent Laws in the United States,” The Sentencing Project,
http:/fwww sentencingproject.org/doc/File/FVR/fd_losingthevote.pdf

 Kevin Krajak, “Why Can’t Ex-Felons Vote?,” Washington Post, Aug. 16, 2004,
http:/fwww, washinetonpost.com/wp-dvi/articles/A9785-2004 Aug17.biml.

™ See F1. Rules of Exec. Clemency 9(A) (2011), among other things, imposing a new five-year waiting period

before individuals who have completed their sentences for certain classes of non-violent felonies may petition
for restoration of their civil rights in order to register to vote.
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Homeless Forum and the Miami-Dade Homeless Trust Board. "My question is how much
more do I have to do?" he asked. "To think I'm still not eligible to have my rights
restored, it's almost like a slap in my face. Here I am a perfect example of someone who's
clearly demonstrated that I've been rehabilitated.” 7

* * #

These legislative measures collectively represent the largest legislative effort to roliback
voting rights since the post-reconstruction era, motivated by a similar insidious intent to make
voting harder for groups who saw increased registration and turnout in the 2008 elections.”
These laws collectively effectuate a trifecta of voter suppression— making it harder to register to
vote, harder to cast a ballot and harder to have a vote counted — and the impact is not evenly
distributed, and indeed is designed to effectuate political results. Study after study documents
that voter impersonation fraud used to justify these restrictions almost never occurs.” It is
imperative that members of Congress, state election officials, and voters themselves understand
the impact of these laws in order to hold elected officials, the Justice Department and the courts
accountable for ensuring that illegal and unconstitutional laws are not allowed to be
implemented. Where implemented, election officials ought to implement these laws with an eye
towards effective education and training to ensure that eligible voters are not needlessly
disenfranchised. Moreover, Congress should pursue common-sense legislative proposals to
expand - not restrict - access to voting, including:

* House Joint Resolution 28, proposing an amendment to the U.S. Constitution establishing
a fundamental constitutional right to vote.”

* Voter Registration Modernization, which would significantly automate and streamline the
voter registration process by removing the onus of voter registration from the voter, by
placing the responsibility for maintaining voter registration with state governments,”

» Deceptive Practices and Voter Intimidation Prevention Act,®® "to protect Americans from
tactics that intimidate voters and prevent them from exercising their right to vote on
Election Day." ’

7 Dara Kam, “Five year wait to have civil rights restored 'like a slap in the face, rehabilitated felons say,” Palm

Beach Post, April 9, 2011, hitp://www palmbeachpost.com/news/state/five-year-wait-to-have-civil-rights-
restored-1388449 . html

* Proportion of electorate voting for the first time was virtually unchanged between 2004 (11%) - 2008 (12%);

However, the proportion of Black and Brown, low income and high school educated first-time voters increased
considerably. (Black voters: 17% were first-time voters in 2004; 19% in 2008; Latino; 22% in 2004; 28
percent in 2008. Those making $15,000 or less: 18% in 2004; 34% in 2008;
high school eduated: 18% in 2004; 22% in 2008.
77 See, Lorraine C. Minnie, The Myth of Voter Fraud, Cornell Univ. Press (2010), showing that allegations of
widespread voter impersonation fraud at the polls are unsupported by empirical evidence. In state after state,
the rate of voter fraud is extremely low: .0003% (fewer than 1 in 333,000) in Missouri; .0002% (one in
500,000 in Wisconsin; .000009% (1 in 11 million) in New York. See, Brennan Center, “The Truth About
Voter Fraud,” http://www truthaboutfraud.org/pdf/ TruthAboutVoterFraud pdf

HJ.RES.28 (112" Cong), http://thomas Joc.gov/cgi-bintbdquery/z2d1 12:h.j.res.00028:

HR.I719 (11" Cong.), http://thomas Joc.gov/cgi-bin/query/zc 11 LH.R 1719
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* Democracy Restoration Act.¥ which would “secure the Federal voting rights of persons
who have been released from incarceration.”
e Pursue measures to strengthen prohibitions on voter caging. ™

Our legacy of voting in this country is not a proud one, and while the last century has
seen a push towards expansion of the franchise, these new laws stand to turn back the clock.
History tells us the dangers of this trend. The decade following the rash of legal measures
restricting voting in the post reconstruction era saw dramatic reductions in voting rights for
previously eligible voters. Between 1890 and 1910, African Americans were removed from the
voter registration rolls in large numbers and denied the right to vote. Louisiana, for example, had
over 130,000 African Americans registered to vote in 1896. After amendments to the state
constitution in 1898, by 1900 fewer than 5,000 African Americans were registered to vote. By
1910, only 730 Blacks were registered in the state.”® The disenfranchisement lasted for decades
until the first series of civil rights laws, starting after Brown v. Board of Education with the Civil
Rights Act of 1957, began to dismantle this structure. While there are many laws and safeguards
in place to likely prevent that level of large-scale disenfranchisement, the legacy of any
disenfranchisement remains and is difficuit to dismantle. The new laws stand to relegate millions
of eligible voters to second class citizenship. It is imperative we understand the implications of
these proposals or we are bound to repeat our sordid history. These new repressive voting laws
undermine the fabric of our democracy by limiting participation. Congress must act to ensure
that all Americans have a voice.

£ # *

Thank you for your kind consideration of my testimony and for ensuring that all voters
have the opportunity to vote, have their vote counted, and receive equal protection under the law.
Advancement Project is pleased at any time to provide technical advice, assistance, and
testimony to this Committee as it develops legislative reforms that will safeguard the ability of
eligible voters to participate in elections.

¥ HR97 (111" Cong.), hup:/thomas loc.gov/cgi-bin/query/zct 1 1:HR.97:

$ HR.2212 (112" Cong.), hup:/fthomas loc sovicgi-binfquery/z7c112:HR.2212:

8 HR.107 (112" Cong.), hup/thom
83

as.loc.gov/eei-bin/query/z2c112:H.R.107:

See, Alexander Keyssar, The Right to Vote: The Contested History of Democracy in the United States, Basic
Books (2000).
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Chairman Durbin, Ranking Member Graham, and members of the Subcommittee. On
behalf of The National Coalition on Black Civic Participation, The Black Women's Roundtable
and Black Youth Vote! thank you for the opportunity to submit this testimony to address the
health and posterity of our democracy during these uncertain and discordant political times.

Over the past 35 years, The National Coalition on Black Civic Participation (The
National Coalition) has actively worked to increase the civic and voter participation of black
women, men, and youth on a local, state, and national level. Our work mobilizes underserved
and other marginalized communities to eliminate barriers to civic and voter participation -
ultimately enhancing the quality of African American life.

Mr. Chairman, in the midst of these troubling economic times and an unstable job
market; state legislatures across this country, have prioritized restricting the voting rights of
marginalized communities under the guise of voter fraud. Reports released by numerous
nonpartisan think tanks and notable research agencies have indicated what many of us have
known to be true. The ill-perceived mass pandemic of voter fraud is essentially nonexistent.
According to the Brennan Center for Justice, during Wisconsin’s 2004 election “there were only
7 subsiantiated cases of individuals knowingly casting invalid votes that counted - all persons
with felony convictions.” In fact, Wisconsin isn’t an isolated example of statistics that prove the
irrelevance and misdirection of these voter 1D laws. To date voter ID laws have been passed in
six states to include: South Carolina, Kansas, Rhode Island, Alabama, Tennessee, Texas and
Wisconsin.

These restrictive laws will turn the hands back on our clock of progress; back to the dark
days where Jim Crow was the rule of law and subsequently created a caste system felt to this
very day where black and marginalized communities are viewed as second class citizens.

While some decision makers believe they are making an attempt to fix a broken system
they are systematically leaving behind those most impacted by today’s social and economic
policies. This is evident in reports that highlight the thousands of black voters who will be
disenfranchised by these laws. For example in Wisconsin, 55% of African-American men and
66% of African-American women are without the proper identification to cast a ballot as
prescribed by the law. ' Brennan Center for Justice estimates that “a quarter of African-Americans
and 15 percent of low-income voters don't have a photo ID™ In South Carolina, home to eight
historically black colleges and universities, thousands of students will not be allowed to use their
student IDs to vote.™ 1 strongly believe that these laws will adversely impact the excitement and
engagement that we’ve seen in these past elections by black youth.

Aside from passing Voter ID laws, state legislatures to include Florida and Texas have
also made cuts to Early Voting and have added additional barriers to voter registration.
According to The Rolling Stones September 15 article “The GOP War on Voting” by Ari
Berman, the author makes mention of the “boost in turnout in a number of states” because of
early voting; with former Republican Governor Jeb Bush adding his support for the expanded
access to the polls.”” Despite the fact that many state legislatures have recessed. The civil rights
community reminds vigilant for additional attempts to suppress the vote.

Coalition on Black
Civic Participation
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Mr. Chairman, it is my hope that we redirect this conversation so that is not grounded in
partisanship but that is focused on preserving, expanding, and ensuring that everyone can be full
participants in our democracy. We must put the focus back on issues that will aid in the upward
mobility of the marginalized and dispossessed. This is not the time for us to subscribed or revert
back to an antiquated and dysfunctional version of democracy reminiscent of Jim Crow.

! John Pawascrat, The Driver License Stats of the Voting Population in Wisconsin, June 2005 Employment and Training Institute of Wisconsin -
Milwaukee

* Citizens Without Proof: A Survey Of Americans’ P ion Of Do y Proof Of Citi hip And Photo Identification, Brennan Center
for Justice, November 2006

B ACLU’s August 5% letter to U.S. Department of Justice http://bradblog.com/Docs/comment_under_section_5_re_submission_no__2011-
2495.pdf

{oalition on Black
Civic Participation
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Thursday, September 8, 2011
226 Dirksen Senate Office Building
2:00 PM

Good afternoon. Chairman Durbin, Ranking Member Graham, and Members of the
Subcommittee, I am pleased to testify before you today on one of the most
important civil rights issues of our time {in our lifetime}. 1 am pleased to be the
Chairman of the Congressional Black Caucus {CBC) during the 112th Congress and
during the 40th Anniversary of the CBC. On behalf of our membership, I can say that
the issues surrounding voter suppression are particularly troubling to us. Many of
us come from families who fought diligently to earn the right to vote, so it is a moral
imperative for the members of the CBC to fight to protect the right to vote for all
Americans.

Mission of the CBC

Forty years ago the Congressional Black Caucus was founded “to positively influence
the course of events pertinent to African Americans and others of similar experience
and situation.” In the years since, we have earned the moniker “the Conscience of
the Congress” because of our unyielding commitment to our communities and our
country. We know that our mission is to help our country become a more perfect
union. Forty years after our founding, we boast the largest membership roster in the
history of the CBC—we are 43 members strong, representing a strong contingent of
over 9,000 African American elected officials all over the country. I can say with
absolute certainty that our numbers have grown in large part because of the
enforcement of the Voting Rights Act and the other laws that ensure election
protection and parity at the polls for America’s electorate. In 2009, one of our
members and one of your former colleagues, President Barack Obama, was sworn in
as the first African American and 44t"President of the United States of America.
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Today, | am before you to express my steadfast commitment to protect the gains we
have made throughout history. I am also here to express the deep and abiding
concerns the CBC has with this year’s onslaught of voter suppression laws, which
have not so ironically arrived in time for the 2012 elections. It is also not ironic that
early voting days have been cut short, stiffer identification requirements have been
implemented, and proof of citizenship is required—all of these policies are
statistically proven to impact people of color disproportionately.

I regret, that as the Martin Luther King Jr. Memorial was recently unveiled in our
nation’s capital, I am here today to put you on notice that we are still fighting the
battle to protect the right to vote--one of the causes Dr. King died for and one that is
reminiscent of the 1960s. Additionally, this is the same battle John Lewis fought. As
you all know, Congressman Lewis is not only a proud member of the CBC, he is also
a civil rights icon amongst us. My good friend Congressman Lewis nearly gave his
life to protect our rights. He led a peaceful march across the Edmund Pettus Bridge
so that you and I could cast our votes. In fact, that “Bloody Sunday” helped hasten
the passage of the Voting Rights Act of 1965.

I would like to introduce Congressman Lewis's New York Times op-ed entitled "A
Poll Tax By Another Name" for the record.

Given the disproportionate impact the voter suppression laws will have on
African American voters, these laws are reminiscent of the poll taxes used in
the Jim Crow South.

The laws are “solutions in search of problems”, especially when it comes to
Voter ID because there is basically no evidence of voter fraud.

Requiring voters to provide a specific, narrowly defined, piece of photo identification
is unnecessary. The safeguards currently in place to verify voters’ identity works.
That much is clear because there has been no evidence of substantial voter
impersonation fraud, the only type of fraud requiring voters to provide a specific
type of government issued photo ID guards against.

e The behavior often relied upon by proponents of state ID laws is not
really fraud at all--absentee ballot fraud and disenfranchised felons
voting.

e Inthe 23 states and DC where voters are allowed to show both photo and
non-photo IDs - such as a utility bill and bank statement - there is no
evidence that voter impersonation fraud is occurring.

History of Jim Crow Voting Rights

After the Reconstruction era ended in 1877, African Americans ceased to hold
significant political power in the South. In the 1890s, the Populist Party attempted
to merge the common economic interests of poor African American and white

2
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farmers. The elite party in the South—at the time, the Democratic Party—wanted to
retain their power, so they worked diligently to disenfranchise African Americans to
ensure their continuity of power.

The Fifteenth Amendment forbade racial restrictions on suffrage, but white
supremacists used thinly disguised laws to purge African Americans from the voter
rolls. These included poll taxes that poor blacks {and whites) could not pay and
literacy tests. Racial violence, especially lynching, was used to discourage African
Americans from voting as well as to maintain the unwritten racial and economic
order that characterized the South.

In addition to disfranchisement, African Americans were also subject to racist laws,
known as Jim Crow legislation, which spread throughout the South in the late 1890s.
Jim Crow racially segregated all public facilities, including bathrooms, hospitals,
schools, and streetcars. The U.S. Supreme Court upheld segregation in the 1896
Plessy v. Ferguson case. It would be more than 60 years before African Americans
would regain the voting and civil rights that Jim Crow legislation violently took from
them.

The laws to prevent African Americans from voting were complex because they
could not directly violate the Fifteenth Amendment. Among these restrictions was
the poll tax, which required voters to pay an additional tax to vote. It was designed
primarily to exclude African Americans, who were usually too poor to pay the tax,
but also excluded many poor whites. The literacy test was also a common tactic
used to prevent African Americans from voting.

During the early 1960s, African Americans in the South formed groups like the
Southern Christian Leadership Conference (SCLC), Student Non-Violent
Coordinating Committee (SNCC) and the Congress of Racial Equality (CORE) to
demand equality and register African Americans to vote. The people who
participated in this project routinely risked their jobs and their lives against the
violence of groups of white supremacist groups like the Ku Klux Kian, which often
worked hand in hand with local police and politicians.

Purpose of Voting Rights Act of 1965

After the Voting Rights Act (VRA) passed Congress in August of 1965, President
Lyndon B. johnson finally signed it into law. After a century of deliberate and
violent denial of the vote to African Americans in the South and Latinos in the
Southwest - as well as many years of entrenched electoral systems that shut out
citizens with limited fluency in English - the VRA was a necessary step forward in
civil rights. For good reason, the VRA is widely regarded as enabling the
enfranchisement of millions of minority voters and diversifying the electorate and
legislative bodies at all levels of American government.

Congress has reauthorized the VRA five times, most recently in 2006, when both the
House and the Senate approved the measure overwhelmingly in a bipartisan

3
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manner. Congress conducted over 20 hearings, heard from over 50 expert
witnesses, and collected over 17,000 pages of testimony documenting the continued
need for and constitutionality of the statute. We know the significance of the VRA
because we have personally be impacted by the laws that protect our electorate.

MODERN DAY POLL TAX

Challenges with Photo Identification:

There is a cost for a state ID in every single state in the U.S. for some portion of
the voting population

* Anew requirement that has advanced in 35 states and passed Republican-led
state legislatures in nine states is the mandate to provide an unexpired,
government-issued photo identification at the polls.

e Certain groups - primarily poor, elderly, and minority citizens - are less
likely to possess these forms of documentation than the general population.

e Approximately 11 percent of American citizens -~ more than 21 million
individuals -~ do not have government-issued photo identification {driver’s
license, military ID, or passport).

e 25 percent of African-American voting-age citizens, or 5.5 million individuals,
have no current government-issued photo ID, compared to 8 percent of white
voting-age citizens.

¢ 18 percent of American citizens age 65 and above, or 6 million senior
citizens, do not have current government-issued photo ID.

e 10 percent of voting-age citizens who have current photo ID do not have
photo 1D with both their current address and their current legal name.

* As many as 18 percent of citizens aged 18-24, 4.5 million individuals, do not
have photo ID with current address and name.

At this time I would like to enter the NAACP's Issue Brief from July 11, 2011 into the
record.

There is an attack on the right to vote by substantially limiting opportunities
for early voting.

Several state legislatures have also implemented laws that severely hinder the
ability for individuals to cast their votes. Early voting is disproportionately used by
African Americans and other people of color. According to the Brennan Center for
Justice, African Americans and Latinos were more than twice as likely as white
voters to register through a voter registration drive,

CBC Action on Voter Suppression

The CBC was greatly alarmed by the targeting of minority communities, so we have
taken swift action to address the problematic voter suppression laws adopted by
several states throughout the country. The CBC remains vigilant about protecting
the fundamental right to vote. To that end, we have made the following steps to
quickly address the attacks on our right to vote.
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Letter to Attorney General Holder: CBC Members accompanied by several other
Members of the House of Representatives, including all Democrat leadership, sent a
letter to Attorney General Holder urging him to protect the voting rights of
Americans by using the full power of the Department of Justice to review the 47
pending or passed state voter identification bills and scrutinize their
implementation.

Meeting with the Department of Justice: The CBC called an emergency meeting
with the Department of Justice to voice concerns about redistricting and voter
suppression legislation.

Press Conference: On July 12%, the CBC accompanied by national civil rights
leaders, held a national press conference to discuss the 47 passed and pending state
election reform bills that will disenfranchise millions of American voters.

Voter Protection Legislation: CBC Member, Rep. Marcia Fudge introduced the
Voter Protection Hotline Act of 2011 - HR 2540 - establishing a congressionally
mandated voter protection hotline. The purpose of this hotline is to provide an
easily accessible and identifiable number for every American voter to use. If a state
voter suppression bills become law, voters will have one national number to call to
report intimidation and retaliation and access voter information.

Thank you for the opportunity to testify today. The Congressional Black Caucus will
remain steadfast in the struggle to protect the voting rights for all Americans.
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In the 2008 Presidential election, Wisconsin recorded the fourth highest voter
participation in the nation. However, after the Wisconsin Legislature passed a
controversial, highly restrictive, confusing, and ever changing “Voter ID™ bill
carlier this year, I am concerned that Wisconsin will plummet from one of the
highest voter participation states to a much lower position.

The Wisconsin “Voter I bill:

* Requires voters to show a Wisconsin driver’s license, a state-issued 1Ty card,
a military 1D, a passport or a naturalization certificate. Students attending
University of Wisconsin schools and other colleges would only be allowed to
use school IDs that were issued within two years of the election. In fact, no
Wisconsin student IDs meet the current format of acceptable photo ID in the
new law.

This requirersent disenfranchises not only students, but also elderty
residents who often do not have transportation to get to a Department of
Motor Vehicle (DMV) office, or have ailments that prevent them from
applying for ID at a DMV office. And it does the same to low-income and
vage workers who cannot afford to pay for a copy of their birth
© {$20 per copy in Milwaukee County) — a key way for them to &t
sary form of ID. In addition, these workers typically cannot afford
to take time off to obtain an ID at a DMV office. Additionally, in some parts
of Wisconsin the DMV offices are only open one day per month.

-More-

City Hall, Room 205, 200 . Wells Street, Milwaukee, W1 53202 » Phone {414) 286-2004 » Fax (414) 286-3456
meoggs@milwaukee.gov: * www.iniiwat gov/districts
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e Takes away a Wisconsin voter’s ability to vote a straight-party ticket,
although state military and overseas voters still could vote straight-party
because of federal law. Thus taking away the ease with which many have
cast votes in Wisconsin for years.

* Requires people to have lived at their residence for 28 days before the
election — a huge jump from the current 10 days - to vote at their polling
place. Those who lived at their residence for less than 28 days could vote
from their previous polling place if it were in Wisconsin. Which poses a
confusing possible scenario particularly in close local races, one could cast a
vote in a district in which they have not lived for 27 days, helping to
determine the representation for others. This is a true possibility given that
in recent local elections candidates have beat their opponents by razor sharp
margins. Again, this change would require voters during each election to
prove where they live.

Some components of the bill have already been implemented, but most would go into effect at
one of the worst possible times — the February 21, 2012 Spring Primary election — when a larger-
than-normal voter turnout can be expected in Milwaukee (the State’s largest city), as the city and
county races (including Mayoral and County Executive primary races) pare down for the April
3rd Spring General election. Additionally, the bill allocated $1.9 million for “voter education”
efforts, but with only five months to go before the 2012 Spring primary election the state has
offered little or no such education programming. For the most part, groups and individuals are
attempting to mount grass roots voter education initiatives, with mixed results. And
Municipalities opting to attempt their own voter education efforts is baring that expense alone.

So in February, not only will there be throngs of voters going to the polls, but those voters will
very likely not be fully aware of the many changes brought by the bill. Clerks around the state
will be dealing with confused and angry residents who will either lose their ability to vote and/or
who will become so frustrated they will simply give up on casting their ballot.

Also, the bill authorized “free” Wisconsin IDs for the purpose of voting. However, these free IDs
require proof of identity and residency, and the IDs are not available:

= If you currently have a valid, unexpired drivers license (DL}, you are not eligible under
Wisconsin law to obtain an ID. This may be a big surprise to persons who lose or misplace their
DL and are then rejected when trying to get a Wisconsin ID because it shows they have a valid
DL in the system.

a If you already have a Wisconsin ID card that is not eligible for renewal (you may renew your
ID card up to one year prior to its expiration date).

Further, citizens who do not specificaily state when they approach the counter that they “wish to
receive a free ID for the purpose of voting” are being charged full price ($28)! The hurdles to
receive the free Wisconsin ID are simply insurmountable to too many citizens, and that is, in my
opinion, a clear suppression of one’s lawful right to vote.

~-More-
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Ironically — in a budget-cutting atmosphere not seen in Wisconsin (and other states) in some years
~ the Voter ID legislation carries an estimated cost of at least $5 million (based on state fiscal
estimates). That irony is multiplied when you consider the bill’s “other” costs -- disenfranchised
voters, votes lost and the services and jobs that the money could be used for. For example, a full
$5 million could save jobs and programming in the state’s public school systems, restore some
much needed funding for recycling, and fill a few more potholes in cities across the state next
year.

In Milwaukee alone, $5 million could restore approximately almost half of the estimated $10.3
million anticipated cut in shared revenue. It could restore nearly all of the estimated $5.5 million
cut to Milwaukee County Transit Aids, and it could erase “High Poverty Aid cut” of 10% ($1.9
million) which goes to school districts with at least 50% of their enrolled students qualifying for
free or reduced price lunches.

As legislators, we have the power to make laws that impact the lives of those we serve. One
would hope and expect that much thought and research goes into the legislation we create and
that legislation with a price tag as large as this is based on an evidenced need. In this case, I
believe there is no REAL need.

In a study of three million ballots cast in Wisconsin in November 2008, only 20 (0.000007%)
were found to have probable voter fraud (most by felons who illegally voted). This bill does
nothing to address how the law was allegedly broken in the majority of those 20 cases.

So with little to no demonstrated evidence of necessity, much dialogue has centered on
“restoration of voter confidence,” with “Voter ID” being offered as a placebo to gain that
confidence. But given the happenings in the most recent statewide Supreme Court election in
Wisconsin earlier this year, I strongly believe voter confidence would actually be strengthened by
greater attention being paid to education of election staff, improved election
equipment/technology and more standardized computer software utilized to calculate and report
vote totals in elections.

Here in Wisconsin the majority of legislators in Madison approved what they call a “Voter ID”

bill, but it actually is a Voter Suppression bill that is a pricey solution in search of a problem.

Peace, Love, & Justice,

Milele A. Coggs
6" District — Alderwoman
City of Milwaukee
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1200 18° STREET NW, SUITE 1002 » WASHINGTON DC 20036
PHORE: 202-296-6889 « FAX: 202-206-6895 * WWW THEUSCONSTITUTION.ORG

September 7, 2011

Hon. Richard Durbin

Chairman, Senate Judiciary Committee
Subcommittee on the Constitution, Civil
Rights and Human Rights

224 Dirksen Senate Office Building

Washington, DC 20510

Dear Chairman Durbin:

To assist the Subcommittee in its consideration of the issues to be presented at its
September 8, 2011 hearing on “New State Voting Laws: Barriers to the Ballot,” we write to
briefly chronicle the constitutional text and history that establish the right to vote as a
fundamental constitutional right, critical to the Constitution’s promise of equal citizenship for all
persons. The Constitution was ratified through a process that was, for its time, stunningly
democratic, and six separate constitutional Amendments adopted since then have ended
discriminatory exclusions from access to the ballot and made our system of government more
democratic. Perhaps more so than any other constitutional guarantee, the right to vote is deeply
embedded in the Constitution’s text and history. This text and history render constitutionally
suspect any state efforts to impose unreasonable, arbitrary restrictions on the right to vote or to
deny any group of voters equal access to the ballot.

The Constitution was born in one of the most democratic moments that had ever existed
at that time in human history. “In 1787, democratic self-government existed almost nowhere on
earth. Kings, emperors, czars, princes and suitans, moguls, feudal lords held sway across the
globe.” in Our new Nation was different. The Framers of our Constitution insisted on
ratification of the Constitution by “We the People.” James Wilson — one of only six Framers
whao signed both the Declaration of Independence and the Constitution ~ called the ratification
“the most dignified one that has yet appeared on our globe,” namely “[a] people free and
enlightened, establishing and ratifying a system of government, which they have previous
considered, examined, and approved!™ During the ratification process, states took extraordinary
measures to make the process as democratic as possible. As constitutional scholar Akhil Amar
has recounted, “several states waived standard voting restrictions and allowed a uniquely broad
class of citizens to vote for ratification convention delegates. For instance, New York

* AKHIL REED AMAR, AMERICA’S CONSTITUTION: A BIOGRAPHY 8 (2005).

* James Wilson, Oration Delivered on the Fourth of July, 1788, at the Procession Formed at
Philadelphia to Celebrate the Adoption of the Constitution of the United States {available at
htip://oll.libertyfund.org/?option=com_staticxt&staticfile=show.php%3 Ftitle=2072&chapter=13
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temporarily set aside its usual property qualifications and, for the first time in history, invited all
free adult male citizens to vote.”® Ina significant number of states, African Americans had the
right to vote for delegates to the ratifying conventions. As Professor Michael McConnell has
observed, “[n]o fewer than five of the original thirteen states at the time of the formation of the
Union not only recognized free persons of color as citizens but accorded them the vote.”*

The Constitution’s “chronological format highlights the grand arc of constitutional
history,” demonstrating at a glance “how democracy has swept forward across the centuries.”
While “America’s Founding gave the world more democracy than the planet had thus far
witnessed,”® it nonetheless took almost two centuries of constitutional Amendments to achieve
the full promise of what President Abraham Lincoln called “government of the people, by the
people, and for the people.””  In adding six separate voting rights Amendments to the
Constitution, “We the People” have insisted that democracy is at the core of the Constitution and
that the right to vote is the basis of our liberties, the fundamental right “preservative of all

rights.”®

The original Constitution contained only a handful of restrictions on the actions of state
governments, but in the wake of the Civil War and the destruction of slavery, “We the People”
fundamentally altered our country’s federal system, and introduced into the Constitution explicit
protection for the right fo vote. The Fifteenth Amendment, ratified in 1870, guaranteed the right
to vote to all citizens free from racial discrimination, and gave the federal govemnment broad
power to make sure the right to vote was actually enjoyed. The Framers of the Fifteenth
Amendment explained that the Amendment would be “the capstone in the great temple of
American freedom™® that would “make every citizen equal in rights and privileges.”’® Observing
that “{t]he irresistible tendency of modern civilization is in the direction of the extension of the
right of suffrage,”’' the Amendment’s Framers emphasized that the right to vote was a
fundamental right, indispensable to ensuring freedom for African Americans. “The ballot is as
much the bulwark of liberty to the black man as it is to the white. . . . No class, no race is truly
free ulnztil it is clothed with political power sufficient to make it the peer of its kindred class or
race.”

During the Progressive Era, the American people added new Amendments to the
Constitution to further guarantee the right to vote, makingadditional, far-reaching changes to our
system of government. The Seventeenth Amendment, ratified in 1913, gave Americans the right

> AMAR, supra, at 7.

* Michael W. McConnell, The Fourteenth Amendment: A Second American Revolution or the
Logical Culmination of Tradition?, 25 Loy. L.A. L. REV. 1159, 1173 (1992).
* AMAR, supra, at 459.

*Id at 14.

7 Abraham Lincoln, Gertysburg Address (Nov. 19, 1863).

® Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886).

* Cong. Globe, 40th Cong., 3rd Sess. 724 (1869) (Rep. Ward).

*° Id. at 672 (Sen. Wilson).

*Id. at 709 (Sen. Pomeroy).

2 1d. at 983 (Rep. Ross).
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to vote for the Senators who represent them in Congress, recognizing that fundamental
constitutional values demanded that U.S. Senators be chosen by the American people, not for
them. Going forward, both Houses of Congress would be selected in popular elections. Striking
a blow against corruption in the appointment of Senators by state legislatures, the Seventeenth
Amendment made the Senate directly accountable to the people, aiming to create a “cleaner, less
corrupt government” and to “counter the undue effects of large corporations, monopolies, trusts,
and other special interest groups in the Senate election process.”"

Less than a decade later, in 1920, the American people ratified the Nineteenth
Amendment, securing to women the right to vote free from gender discrimination and ending the
exclusion of one-half of the population from the Constitution’s promise of equal citizenship.
“Some ten million women who had never been allowed to vote in a general election became the
full political equals of men,”"* the culmination of more than a half century of intense
campaigning by women’s suffrage activists. In ratifying the Nineteenth Amendment, “We the
People” decided and decreed that women must be treated as full and equal citizens with the same
right to vote and participate in the public sphere as men,'* Modeled on the Fifteenth
Amendment, the Nineteenth Amendment also gave Congress broad enforcement power to
protect the exercise of the right to vote.

Later in the 20" Century, three additional amendments to the Constitution further
undermined the notion that the right to vote was simply a privilege to be distributed as the states
saw fit, and added to congressional power to protect voting rights. The Twenty-Third
Amendment, ratified in 1961, gave residents of our nation’s capital the right to vote in
presidential elections, while the Twenty-Fourth Amendment, ratified in 1964, abolished the use
of poll taxes in federal elections, recognizing that “such a system tends to discourage our poorer
citizens from the exercise of their precious right of choosing their officials.”’® The Framers of
the Twenty-Fourth Amendment were insistent that, “as a matter of right, every citizen of the
United States should be entitled to vote for President, Vice-President, Senators, and
Representatives on . . . terms of equality with the citizens of every other State in this Union . . .
' Finally, the Twenty-Sixth Amendment, ratified in 1971, affirmed that the constitutional
right to vote extended equally to young adults. In the wake of the Vietnam War, the American
people decided that young adults, who were risking their lives in serving in the nation’s armed
forces, should have the same right to vote for their elected representatives as did older
Americans,

The Constitution’s six Voting Rights Amendments fundamentally changed our system
of government, making the right to vote a constitutional guarantee of the highest order,

¥ AMAR, supra, at 412.

¥ Id at419.

¥ See Reva B. Siegel, She The People: The Nineteenth Amendment, Sex Equality, Federalism,
and the Family, 115 Harv. L. Rev. 947 (2002).

* 108 Cong. Rec. 4,382 (Mar. 17, 1962). For a comprehensive discussion of the Twenty-Fourth
Amendment, see Bruce Ackerman & Jennifer Nou, Canonizing the Civil Rights Revolution: The
People and the Poll Tax, 103 Nw. U. L. REV. 63 {2009).

"7 108 Cong. Rec. at 4153.
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necessary to securing the Constitution’s protection of equality and democracy. Together, these
Amendments cast doubt on state efforts to erect unreasonable, arbitrary barriers to the right to
vote, or deny to any citizens the right to vote on terms of equality with other citizens.

We thank the Subcommittee for providing a forum to discuss these significant issues,
which are of great consequence to every American and particularly to those of us who work to
secure the progressive promise of the Constitution.

Sincerely,

David H. Gans
Director of the Human Rights, Civil Rights

Citizenship Program

o 6l 24

Douglas Ken@l
Founder and President
CONSTITUTIONAL ACCOUNTABILITY CENTER

cc: Members of the Senate Judiciary Committee,
Subcommittee on the Constitution, Civil
Rights and Human Rights
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Statement of Senator Cornyn

Voter fraud is a well-documented and widespread problem that threatens to undermine the
public’s trust in government. For this reason, I would like to express my strong support for the voter
identification law recently enacted by the Texas State Legislature and signed by the Governor. This law
will ensure the integrity of Texas elections by preventing the abuse of one of our most sacred rights, the
right to vote. Tam proud that Texas has taken strong affirmative steps to address this growing problem.

The new Texas law will require prospective voters to present a valid form of photo identification
at their polling place prior to casting their ballot. Under the law, valid forms of photo identification
include: driver’s licenses, state-issued personal identification cards, U.S. military identification cards,
U.S. citizenship certificates, U.S. passports and concealed handgun licenses. Prior to the enactment of
this law, any person could vote in Texas after presenting minimal documentation such as a utility bill,
cable bill, bank statement, or paycheck. It is not difficult to sec how such a lax process would invite fraud
and abuse. The new Texas law merely requires voters to produce the same form of documentation that
they must produce in order to cash a check, board an airplane, or operate an automobile.

To ensure that no citizen will be deprived of their right to vote, the Texas legislature included
multiple protections in their voter identification law. For instance, it does not apply to citizens that are
disabled or more than 70 years of age from the requirement, exempting those that are most likely to lack
the means to obtain valid photo identification. The law also provides a safe harbor for honest oversights
by allowing voters who forget their identification to cast a provisional ballot and by allowing the use of
expired forms of photo identification, so long as that identification has not been expired for more than 60
days. Finally, the law provides additional safeguards by giving all eligible voters the right to request a
state personal identification card free of charge and requiring election officials to provide physically
posted and advanced written notice of the new identification requirement.

In order to fully protect the integrity of our electoral process, we must also take a tough stand
against those who commit voter fraud. The Texas voter identification law accomplishes this by making
illegal voting a second degree felony requiring a two- to 20-year prison sentence and by making
attempted illegal voting a state jail felony requiring a sentence of six months to two years. The message
is clear: if you attempt to undermine the right to vote in Texas, you will lose your right to vote.

Based on the narrowly tailored nature of the Texas voter identification law and the strong
protections that it provides, there is no question that it is within both the letter and the spirit of the
Constitution. This law is a negligible burden on voting that protects the people’s extremely strong interest
in fair elections. It is important to note that, even though similar voter identification laws in other states
have been heavily litigated, plaintiffs challenging those laws have been unable to produce a single
individual who either did not aiready have an ID or could not easily obtain one.

I believe the enactment of the Texas voter identification law should serve as a guide for the rest of
the nation. In Texas, an overwhelming majority of the people’s elected representatives crafted a
commonsense solution that was demanded by an overwhelming majority of the people. I hope that
Congress and the Administration will take note of the Texas exataple and work hard to protect the
integrity of American elections by addressing the widespread problem of voter fraud.
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SEPTEMBER 8, 201

HEARING OF THE U.S. SENATE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION,
CIVIL RIGHTS AND HUMAN RIGHTS

New State Voting Laws:
Barriers to the Ballot?

VOTE SUPPRESSION IN 2011

Headquartered in New York City, Démos works with advocares and policymakers around
the country in pursuit of four overarching goals: a more equitable economy wich widely
shared prosperity and opportunity; a vibrant and inclusive democracy with high levels of voting and
civic engagement; an empowered public sector that works for the common good; and responsible U.S.
¢ in an interdependent world. We appreciate this opportunity to share with the Commitree
on the Judiciary our grave concern about the rash of strict voter identification requirements and other
vore suppressive measures that have been adopted in a number of states in recent years.

D &mos is a non-partisan public policy research and advocacy organization founded in 2000,

‘The assault on the right to vote that has taken place in 2011 is historic in terms of irs geographic scope
and intensity. The state faws that have been passed o curtail early voring, make vorer registration more
difficulr, and require voters to present government-issued photo identification and/or prove citizenship
to register to vote are difficult to interpret as anything buc blatant vote suppression. Absent intervention
by the U.S. Department of Justice in those staces subject to pre-clearance under the Voting Rights Act,
stringent voter identification requirements will be in place for the 2012 federal elections in Indiana,
Georgia, Texas, Tennessee, South Carolina, Wisconsin, Alabama and Kansas. With the exception of
Indiana and Georgia, these regressive statutes were all enacted within the last six months. A restrictive
voter ID initiative will also be on the ballot this year in Mississippi, possibly followed next year by ballot
initiatives in Minnesota and Missouri.

Each of the voter ID laws would require every voter to present government-issued photo identification
in order to vote, with some variation. And while the courts have for the moment upheld the ID

laws enacted in Indiana and Georgia,’ some of the other new restrictions go beyond those that

have withstood judicial scrutiny. Wisconsin, for example, will not accept a student 1D, a form of
identification accepted by both Indiana and Georgia. Only identification issued by the Wisconsin
Department of Transportation, a military 1D, a passporr, naturalization papers or ID from a federally-
recognized tribal nation will be accepred.? Texas likewise elected 1o exclude student identification from
the list of acceprable IDs. Only a drivers license, personal 1D card issued by the state, military ID,
passport or concealed handgun permit will suffice.” Similar laws were proposed and are likely to come
up again in dozens of more states.
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DISCRIMINATORY IMPACT

‘While unnecessarily restrictive voter identification requirements infringe upon every citizens’
fundamental right to vote, they fall most heavily upon African Americans, Latinos, young people,
) low-income Americans, the elderly and persons with disabilities. The

research clearly demonstrates that a disproportionately large number
AGE % WITHOUT of such voters do not have the ¢ £ 1D these | ire. What!
DRIVER'S LICENSE ype of ID these laws require. ar's
more, the procedures for obtaining such identification may in some
18 35.6 cases be next to impossible to overcome without paying what amounts
19 27.1 10 a poll tax. For example, 18 percent of Americans over the age of 65
20 21.8 do not have a photo ID. Fully one-quarter of African-Americans and
21 19.9 15 percent of low-income voters do not possess photo identification.’
22 187 A 2007 survey in Indiana found that one in five young voters do not
23 N Y] have a driver’s license, the most commonly accepted form of photo
24 16.8 1D.% The Federal Highway administration reported the following data
25-29 1477 in 2009,

According to scholars, white voters are approximately 10 percent more likely to have driver’s licenses
than non-whites. For five out of six other basic types of voter identification, Latinos, Asian Americans,
blacks and immigrants were statistically less likely to have access to 1D, as compared to whites and

the native born. Asian Americans and blacks were over 20 percent less likely to have two forms of
identification, as compared to whites, while Latinos were 13 percent less likely.® A report by the Center
for American Progress Action Fund shows that voter ID bills could lower Latino voter turnout by as
much as ten percent.’

Wisconsin presents a vivid illustration of the problem. In Wisconsin, the Legislative Fiscal Bureau has
estimated that 20 percent of Wisconsinites do not possess the kinds of identity documents required by
the new state law.* Included among Wisconsinites withour the requisite ID are over 177,000 elderly
persons; 55 percent of African American men and 49 percent of African American women; 46 percent
of Latino men and 59 percent of Larino women; 78 percent of African American men age 18-24 and 66
percent of African American women age 18-24."

Proponents of strict voter ID requirements typically respond to objections raised against their proposals
by offering “free” 1D, issued by state departments if motor vehicles (DMVs), to voters who are withour
them. The catch is that in order to get the “free ID,” individuals must typically produce all sorts of
other documentation and identification which they are also unlikely o possess, such as birth certificates
-~ documents that are not themselves cost-free. And then there is added burden of the DMV visit
irself; that hardship may be insurmountable. At the time of enactment, 26 percent of Wisconsin’s 91
DMVs were open one day a month or less. Wisconsin had only one DMV with weekend hours. Three
Wisconsin counties had no DMVs. And over one-half of Wisconsins 91 DMVs were only open on a
part-time basis.”?

The burdens occasioned by strict voter 1D requirements are not theoretical; real-life examples of the
problems these laws have created are now emerging, Repores have surfaced of Tennessee citizens waiting
in line for several hours in wemendous heat at DMVs to get “free” ID, sometimes only to be sent away
for having insufficient decumentation.”® A Wisconsin newspaper columnist recently received the
following email from one reader:

How many of us can say we have voted for the past 83 years? As far as our family
knows, my 101-year-old mother, Gladys Lassig Butterfield, has voted in every
Jederal, stare and local election since she turned 21. However, Scott Walker and the
curvent Wisconsin Legislature have determined that she can't vote as conveniently as
she has in the past; she must apply for a voter ID.
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Because she no longer has an unexpived driver’s license and her baptismal record isn's
acceptable as proof of her identity, she has had to apply for and pay 820 for a staze
certified birth cersificate. She is not exempt from needing an ID as those in nursing
homes are because my sister and I bave been able to care for ber in her home.

The next step is to rake her in her wheelchair to the Department of Transportation to
wait in line to have her picture taken. If she doesn't request a free voter ID, she will
have to pay an additional $28.

My mother is fortunate that she has someone to take her through this vote
suppressing procedure. How many elderly or disabled residents do nor?

Are Scott Walker and bis followers deliberately making it difficult for the elderly,
disabled, poor and young to vote? My mother thinks so. "

Ac the same time, research has repeatedly shown that pro-ID advocates are misleading and dramarically
misstating the purported rationale for these faws. They invariably invoke the mantra of vorer “fraud”
without explaining how voter 1D requirements would eliminate any fraud that might exist in our
clections systems. Their reticence is understandable. Studies over the last several years have consistently
shown that one person’s impersonation of another at the polls ~ the one type of voter fraud that might
be prevented with a photo ID requirement -- virtually never happens.”® Voter ID advocates instead
conflate the various and different kinds election irregularities and offer photo ID as the remedy. In point
of fact, these voter ID requirements would do nothing to address the kinds of problems that do arise in
contemporary elections — e.g,, fraudulent absentee balloting, ballots knowingly or unknowingly cast by
persons disfranchised by felony conviction, submission of fraudulent voter registration applications. Yet
instances of fraudulent activities like these are invariably invoked as the rationale for disfranchising voter
requirements,

An extensive analysis by Professor Lorraine C. Minnite, then at Barnard College, showed that at the
federal leve! only 24 individuals were convicted of or pleaded guilty to illegal voting berween 2002
and 2005 -- an average of eight people a year. The available evidence of vorer fraud convictions at

the srate level, which Minnite culled from interviews, newspapers, and court proceedings, was also
negligible. It included 19 individuals who were ineligible to vore—five because they were still under
state supervision for felony convictions and 14 who were not U.S, citizens—and five persons who
voted twice in the same election. Even an intensive, five-year investigation by the U.S. Department of
Justice in the George W. Bush Administration famously netted only 86 voter fraud convictions. Most
of these were for offenses like vote-buying schemes o ineligible vorers registering to vote—not for voter
impersonation at the polls, the type of voter fraud that might have been prevented by presentation of
photo identification.

The prioritization of voter ID initiatives by many state legislatures in a year where many are slashing
government spending is baffling, considering the costs associated with voter ID programs. Indiana
reports that it cost the state almost $4 million to provide 168,264 IDs in 2010, a non-presidential
election year.'” (One can presume a greater demand for government-issued photo identification in
presidential election years.) Those costs did not include the millions of dollars thar states must invest
in voter education, additional poll workers to ensure reasonable wait times, and poll worker training in
order to comply with court rulings on ID laws. The Indiana Bureau of Motor Vehicles reported that ic
has cost that agency over $10 million to distribute free ID since the law was put into effect.” The head
of the Wisconsin Municipal Clerks Association, testifying before that state’s voter 1D law was enacred,
said that the provision would force her to choose berween using her resources to implement a voter 1D
law and providing services, positions and machinery for emergency operations in a timely manner."
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WHY THIS MIGHT BE HAPPENING

One of the most salient features of the 2008 presidential election was the surge in voting among people
of color and youth. Their increased participation propelled Barak Obama into the White House.
Approximately 2 million more African-American, 2 million more Latinos, and about 600,000 more
Asian-Americans voted in 2008 than in 2004 ~ while the number of white voters remained virtually
unchanged. Voting rates hit 49 percent among young voters berween ages of 18 and 24, compared
with 47 percent in 2004. African American youth increased their voring rate to 55 percent - 8 percent
higher than in 2004.% And the overall African American vote rose by 4.9 percent, from 60.3 percent in
2004 to 65.3 percent of eligible voters in 2008.2' 2.7 percent more Latinos cast a ballot in 2008 than
four years earlier.”

Given the groundless policy rationale for striet voter ID requirements and their high costs, politics offer
the only credible explanation for the rash of new voter 1D proposals in 2010. The fact is that anti-voter-
laws that disproportionately disfranchise the very groups thar accounted for Barak Obama’s vicrory in
2008 were rammed through the states by Republican majorities in an unprecedented fashion two years
later. Not only did several states manage to pass laws such as those that require government-issued
photo identification in order to vote, sponsors of such bills and their gubernatorial benefactors often
made it clear that it was the foremost priority of the 2011 legislarive session. Governor Rick Perry in
Texas even deemed it “emergency legislation” that had to be dealt with before any other matters could
be raken up. In Wisconsin, the very first bill the legislature rook up when the Democrats fled the state
because of the fight over collective bargaining rights was voter ID.

CONCLUSION

Since the 2000 election revealed a variety of problems in our election system, Congress and state
legistatures have endeavored to make the process more fair, accurate and efficient. The raft of strict voter
1D bills that have been passed state legislarures of late seek to undermine that progress and skew election
results for parochial political purposes. That this is taking place at a time when Americans are most
concerned about keeping their jobs and holding on to their homes makes it all the more deplorable.

The U.S. Department of Justice must make serious and rigorous inquiries into the discriminatory
impact of these laws. As members of this body and the House of Representative have observed, the
Department has the power to deny preclearance of voter ID bills passed in those states covered by
Section 5 of the Voting Rights Act if they find them to be racially retrogtessive, and must exercise
vigorous oversight of the implementation of voter 1D requirements in other states under Section 2 of
the Voting Rights Act.

Given the reality that these disfranchising laws will be in effect in several states in the 2012 election,
resources must be made available to election administrators, nonpartisan organizations, and others to
help ensure that every American eligible to vote has the ID necessary to do so

Finally, organizations, individuals and policymakers in Congress and in state legislatures must continue
the fight to prevent more states from enacting these voter disfranchisement measures. This era must not
go down in history as one in which the right to vote in this country took huge strides backward toward
discrimination and exclusion.
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United States Senate Judiciary Committee
Subcommittee on the Constitutien, Civil Rights and Human Rights
Senator Richard J. Durbin, Chairman

New State Voting Laws: Barriers to the Ballot?
Thursday, September 8, 2011

Opening Statement
(As Prepared for Delivery)

This hearing of the Subcommittee on the Constitution, Civil Rights, and Human Rights will
come to order. Today’s hearing will examine whether a number of new state voting laws
threaten the right to vote.

This year we have watched young people in places like Egypt and Tunisia take to the streets to
fight for what we in America sometimes take for granted: the right to elect our leaders. In our
country, regardless of how divisive the disagreement or how intense the debate, we settle our
political differences at the ballot box.

Constitutional Expansion of Voting Rights

Let us be clear. Throughout our history, the right to vote has been honored in principle but
dismissed in practice, in the law and even in our Constitution. Despite enshrining voting as “the
right preservative of all other rights,” it is a right often honored in the breach.

This is a relatively new development. Only in the last century did Americans win the right to
directly elect their U.S. Senators. And for more than half the life of our Republic, a majority of
the adult population, the majority of Americans, were was not allowed to vote. Even after the
franchise was legally expanded, for close to a century, a well-organized, violent, racist campaign
successfully prevented many African Americans from exercising the right to vote.

Fortunately, our country — over time — learned from these mistakes and expanded the franchise
and the reach of our democracy.

In fact, our Constitution has been amended more to expand and protect the right to vote than for
any other issue. Six Constitutional Amendments — the 15, 17", 19%, 23%, 24™ and 26" —
ratified over the course of 100 years underscore our nation’s commitment to ensuring that all
adult citizens enjoy free and full access to the ballot.

Courageous Americans fought for these Constitutional Amendments in order to guarantee the
right to vote to all citizens -- regardless of race, sex, class, income, or state of residency. We
must be constantly vigilant against threats to these hard-fought victories.

1
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That’s why earlier this year I held a hearing on the threat to our democracy posed by the
Supreme Court’s Citizens United decision and the flood of special interest cash into elections,
and the need to fundamentally reform the way we finance our campaigns.

New State Laws Threaten the Right to Vote:

Today we will examine another potential threat to our democracy: recently passed state voting
laws designed to restrict voting,

I am deeply concerned by this coordinated, well-funded effort to pass laws that could have the
impact of suppressing votes in some states, including Wisconsin, Texas, Florida, Indiana,
Georgia, Alabama, Tennessee, and South Carolina.

Regardless of the stated intention or goals, many analysts believe these laws will cause
widespread voter suppression and disenfranchisement by making it harder for millions of
disabled, young, minority, rural, elderly, homeless, and low income Americans to vote.

Let’s take a moment to consider some of the new restrictions on voting that we’ll discuss today.
Photo Identification

Since the beginning of this year, 7 states have passed laws requiring certain forms of photo
identification prior to voting.

e At first blush, it might appear that ID requirements are reasonable. After all, who can’t
produce an ID?

e Well, there is an old saying that applies here: “The devil is in the details.” The way these
laws are written, not just any ID will do. According to numerous studies, millions of
Americans who are currently eligible to vote do not have an ID that would satisfy these
new restrictive laws, and these individuals are disproportionately young, low-income,
senior citizens, African Americans, and Latinos.

¢ ltis unclear what, if any, efforts are being made to make sure that those who do not have
1Ds will be able to obtain them before the next election.

Reducing Early Voting
Some states have also passed laws drastically reducing the early voting period.

e Early voting is primarily used by our fellow citizens who cannot get to the polls on
Election Day for a variety of reasons.
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o They may not have reliable transportation. They may work at a job that does not
allow them to take time off on Election Day. They may have trouble finding child
care. If they are disabled or elderly, they may not be able to count on receiving
the assistance they need to get to the polis on Election Day.

o For these reasons and many others, the number of people voting early has increased with
each election. In 2008, for example, 30% of all votes were cast before Election Day.

e Which causes one to ask: Why are some states reducing the early voting period when the
number of early voters is clearly on the rise?

Restrictions on Voter Registration Drives

Finally, there are two states — Florida and Texas — that have enacted laws that threaten to end
voter registration drives by non-partisan organizations.

e The Florida law places onerous administrative burdens on volunteers who sign up to help
their neighbors register to vote. If a volunteer fails to meet a series of cumbersome
administrative requirements, they could be prosecuted and fined.

This law is so bad that, for the first time ever, the League of Women Voters — a highly respected
and nonpartisan organization — indefinitely suspended all voter registration drives in Florida.

Conclusion
These are just three examples of laws that may roll back voting rights.

The proponents of these new restrictive state laws argue they are efforts to reduce voter fraud.
Yet as Professor Levitt, a witness on our second panel, has demonstrated, the incidence of voter
frand in America is mintmal and the reported fraud is often anecdotal, unsubstantiated and
contrived.

I am particularly concerned that the states where these laws were passed have not taken adequate
measures to ensure that affected individuals will be able to vote. That is why today I am sending
a letter to the governors in three of these states — Florida, Wisconsin, and Tennessee - asking
them to inform the Subcommittee of their plans for ensuring that the laws they have enacted will
not disenfranchise the citizens of their state.

Protecting the right of every citizen to vote and ensuring that our elections are fair and
transparent are not Democratic or Republican values, they are American values.
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FAIR ELECTIONS LEGAL NETWORK

New State Voting Laws: Barriers to the Ballot?

Hearing before the Senate Judiciary Subcommittee on the
Constitution, Civil Rights, and Human Rights

Thursday, September 8, 2011
Statement for the Record

The Fair Elections Legal Network (FELN) stands opposed to changes in law and policy that
needlessly restrict access to the polls. Over the past decade, advances in electoral
administration have sought to meet the needs of an increasingly mobile and technologically
dependent society. Innovations such as online voter registration, Election Day registration,
no excuse absentee voting, and early voting recognize that previous models of election
administration are outdated and no longer serve the twin goals of access and integrity.
Statewide registration databases and related technological innovations now make it
possible for elections officials to simultaneously pursue these goals while also promoting
efficiencies and cost-savings. Unfortunately, however, the wave of electoral “reforms”
currently being pursued in state legislature across the country puts all of these goals in
jeopardy, with no clear benefit to voters or the democratic process.

For years, FELN has worked to protect the voting rights of foreclosure victims and other
mobile voters. While the statements of other advocates will focus on the direct impact that
these new state voting laws have on certain groups, we would like to call attention to their
impact on a broader, overarching category of American voters: the mobile electorate.

‘Each year, roughly 12.5% of U.S. households move to a new address.! Movers are retirees,

students, victims of foreclosure,? victims of a poor economy, job seekers, adventure seekers,
and upwardly mobile individuals. They are your neighbors, parents, children, friends,
enemies, and acquaintances, and at some point, “they” are probably you. Whatever the
motivation for moving may be, people are changing addresses now more than ever, and

2 Tn 2010, banks repo d 1.05 million homes. According to the 2010 census, there was an
average of 2.59 people per household in the U.S. This adds up to a total of approximately 2.7 million
people who were forced to move because of foreclosures. Corbett B. Daly, Home foreclosures in 2010
top 1 million for first time, REUTERS, Jan. 13, 2011, availeble at hitp//bitlv/e1Pshy; Press Release,
U.8. Census Bureau, U.S. Census Bureau Reports Men and Women Wait Longer to Marry (Nov. 10,
2010), available at htip://1.usa.gov/oGv42G. In addition to the regular barriers faced by movers,
victims of foreclosure face additional barricrs to voting due to misinformation, lack of clear policies,
and difficulty establishing and proving residency. For more information, see Fair Elections Legal
Network, Lose Your Home, Keep Your Vote: How to Protect Voters Caught Up in Foreclosure, 2010,

0006 - Prone: 202-331-0114
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movers face very specific barriers to access that are remnants of a less mobile time. These
include:

- Getting registered to vote in the new community. Voter registration may not be
the first thing on a mover’s mind, but deadlines {or registration or for updating an
address in the voter registration file can be as long as 30 days. By the time a new
resident becomes aware of an election or has a chance to think about voter registration,
it may already be too late. Shorter registration deadlines, same day registration periods,
Election Day registration options, and statewide registration portability are innovations
that recognize that American voters are far less stationary than ever before. Same day
and Election Day options generally include safeguards, such as requiring proof of
residency, which balance the need for later deadlines with the concern that registration
systems not be vulnerable to abuse. Also, now that states have computerized statewide
registration databases as required by HAVA, allowing for in-state address changes up to
and including Election Day is a practice that can be administered without jeopardizing
the integrity of the rolls.

- Being required to show a very specific type of identification that reflects the
new address. Movers, especially in urban environments, may not have other reason to
get a new driver’s license upon moving te a new address. By the time Election Day rolls
around, it may be too late to take the necessary steps to get the required identification.
Voter ID laws that require a current address on a specific type of photo ID conflate the
issues of identity and residency. Allowing voters a variety of options for demonstrating
their identity and residency, where proof of either is required, simply makes sense in a
mobile era.

- Not knowing where to go or how to get there. With all the other details
surrounding a move, figuring out how/where to get registered and how/where to go vote
can be challenging, and mistakes happen. Even for non-movers, redistricting and
polling place consolidation can lead to confusing changes. Allowing people to register
and vote at the same time simplifies the process and respects voters’ time, an
increasingly valuable resource in modern society. Other sensible policies that address
these challenges include systematically assisting voters in finding the correct voting
location,? and counting provisional ballots cast in the wrong precinct for all offices/issues
that a voter is eligible to vote for.

Yet, instead of improving upon the advances of recent years and implementing new reforms
that meet the needs of today’s electorate, the policies currently being pursued generally fit
into the following categories, each of which poses its own set of obstacles for increasingly
mobile Americans:

# Notably, Ohio’s new law, if implemented, will remove the duty of poll workers to direct voters to the
correct precinct.
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- Reducing Opportunities for Voter Registration. State legislatures have
lengthened the residency requirement for voter registration (WI), restricted the ability
of third party voter registration groups to conduct voter registration drives (FL, TX),
and eliminated (or tried to eliminate) modern registration options that allow voters to
register and vote at the same time (ME, MN, NC). Florida also restricted the ability of
movers to update their address at the polls on Election Day and still receive a regular
ballot, a practice that has been in place for decades and which preserved the integrity of
the process by requiring a voter’s registration in the state to be verified before the voter
received a ballot. Instead of recognizing that people, especially in a bad economy, need
more opportunities and outlets through which to get registered or to update their
address, these changes make it harder for the average American to participate in
elections.

- Reducing Early Voting Locations/Hours. Ohio and Florida reduced access to early
in-person absentee voting options, and a similar effort was pursued in North Carolina.
These changes move election administration backwards instead of continuing the
progress made over the past decade towards expanding access. In states that have
implemented early voting procedures, reducing these options has negative effects in
terms of both access and costs, as voters are forced to make use of fewer days, hours,
and locations and elections officials find it necessary to increase staff and/or locations
that they were able to reduce when early voting was implemented.* For movers, shorter
voting periods also reduces the timeframe during which they can identify and solve
problems preventing them from successfully voting in their new community.

- Strict Voter ID Requirements. The photo ID bills being pursued and implemented
this year require voters to produce very specific types of photo ID in order to
successfully cast a ballot. The model tends to require a current, valid, U.S. government
or state-issued photo ID with an unexpired expiration date. Some laws require a current
address and/or only allow for very specific types of acceptable ID. Common forms of ID
held by movers, such as out-of-state driver’s licenses or student IDs, are often excluded.
Proponents are unable to offer factual arguments as to why these requirements must be
so narrowly drawn, relying instead on the rhetoric of “voter fraud.” This in turn does a
disservice to the American people by confusing unrelated issues; the examples of fraud
that proponents can point to are not problems that strict photo ID requirements can
solve. Instead, these changes operate to exclude otherwise eligible voters, and mobile
Americans pay the price.

Though we are all movers at some point or another, some people move more than others.
Between 2009 and 2010, 16.7 per cent of Blacks and 15.6 per cent of Hispanics moved,

# See Appendix 1: Gary O. Bartlett, Executive Director, North Carolina State Board of Elections,
“Memorandum on House Bill 658,” May 18, 2011, avatlable at: hitp://bitIv/nGR3bW. Also see “Leon
County supervisor of elections: Early voting compromise won't save money,” THE FLORIDA
INDEPENDENT, April 29, 2011, available at http//bit Iv/iXGHay.
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compared to 13.9 percent of Asians and 10.8 per cent of Whites.> And in 2010, “23.6 percent
of people with incomes below 100 percent of the poverty line had moved within the last year
as compared with 16.5 percent of people with incomes between 100 and 149 percent of the
poverty line.”® Thus, failing to pursue policies that reflect an increasingly mobile
population, or moving backwards by retracting such reforms where they have already been
implemented, has disproportionately harmful effects for low-income Americans and certain
racial minorities.

To serve the modern American electorate, our elections processes are in need of reform.
Policy proposals must carefully balance multiple goals, including access, accuracy, and
integrity. Unfortunately, the current trend is to pursue policies that do not achieve any of
these goals; instead, they circumscribe the universe of eligible voters by eliminating options
and reducing access. Systematically making it more difficult for everyone to vote is
profoundly harmful to our democracy and should be of concern to all citizens, including this
Subcommittee.

5 U.8. Census Bureau, “Census Bureau Reports Housing is Top Reason People Moved Between 2009
and 2010, May 23, 2011, http://1.usa.gov/i4Q320.
61d.
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GARY O. BARTLETT Mailing Address:

Executive Director P.O. BOX 27255
RALEIGH, NC 27611-7255

(919) 733-7173
FAX (919) 715-0135

Memorandum
House Bill 658

Date: May 18, 2011

House Bill 658, as now before the General Assembly, would reduce the period for one-stop, in-person
absentee voting (“early voting”) by one week. If enacted, the bifl would have two direct consequences.
it would not accommodate voters’ needs and it likely would increase the costs of elections.

Voter Impact

The bill would limit voters’ participation choices. In-person voting is extremely popular in North
Carolina. One reason for the popularity is that early voting allows voters flexibility in planning their in-
person trip to the polling place. Reducing the early voting period by one week would lessen that
flexibility and almost surely cause some voters to be unable to vote in person.

The bill likely would cause the in-person voting experience to take more of the voter’s time. In the past,
voters have faced long lines at polling places. That experience is largely historical, thanks in part to the
continued efforts of state and county elections officials to streamiine the voting process, but also thanks
to the early voting opportunity. With the chance to vote now including a 17 day span for early voting
and Election Day, voters naturaily have spread themselves out, increasing their convenience by
shortening their waits. Reducing the early voting period would result in increased waits, both at early
voting sites and at Election Day polling places.

Increased Election Costs

Reducing the early voting period likely would increase the cost of elections. On the surface, reducing
the early voting period might seem to be a cost reduction, since county boards of elections would be
able to operate early voting sites for fewer days. However, that perceived savings would be more than
offset by cost increases for several reasons. The logistics required to maintain an appropriate level of
service for North Carolina’s voters have associated costs.

LOCATION: 506 NORTH HARRINGTON STREET  RALEIGH, NORTH CAROLINA 27603
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First, the popularity of early voting (and corresponding reduction in the proportion of voters voting on
Election Day) has allowed counties to combine precincts in certain locations. Shortening the early voting
period would reduce this trend. Polling locations would have to be examined to ensure that the
facilities are large enough to handle the increased capacity. County boards of elections may have to
purchase additional voting equipment for existing precincts {at considerable expense) and some
counties may have to open new precincts, equip them (also at considerable expense,) and send the
statutorily-required first class mail notice alerting voters of the precinct change. Counties surely will
have to employ additional election-day poll workers to handle the increased election-day turnout.

Second, with a shorter early voting period, an increased number of voters may turn to by-mail absentee
voting. Having changed their operations to accommodate the popularity of in-person absentee {early)
voting, county elections offices will experience the expense of transitioning to an increased level of by-
mail absentee voting.

Third, the state and the counties will face the expenses associated with a voter education campaign.
This would ensure voters are aware of the reduction in service time and that confusion is minimized.

Fourth, early voting as now conducted gives counties cost-saving flexibility. The marked difference in
turnout numbers between the 2008 Presidential general election and the lower-turnout 2010 general
election {illustrated by the chart and graph on page 3) shows the value. County boards of elections have
the ability to set the number of additional early voting sites based on projected turnout for different
types of elections. Increasing the number of permanent precincts to handle the number of North
Carolina voters is a permanent cost that is not flexible based on need.

The Utility of Early Voting

The popularity of early voting among voters clearly is evidenced by the proportion of voters choosing to
use it. Counties have responded to that voter preference by implementing the early voting period as
permitted by current law. The required early voting period currently extends from the third Thursday to
the last Saturday prior to the election. The statute allows for the local option of additional hours and
days. During the 2008 Presidential election, 89 counties utilized this option to open early, remain open
late, and operate during weekends.

The chart below and the graph shown at the end of this narrative represent the voters who chose to
cast their ballots during the first week of early voting in both the 2008 Presidential General Election and
the 2010 General Election.
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FIRST WEEK TURNOUT FOR EARLY VOTING

... 2008 2010
Female 397,878 104,173
Male 302,575 . 102,844
Unknown 5,992
Demaocratic 417,617 93,459
Republican 164,538 77,900

Libertarian 494 186

American indian or Alaska Native 2,456 749

Asian 3,792 420
Black or African American ..225813 36,640
Oer o 1829 1,292
Two or More Races 2,762 346
‘Unknown " 10318 1,698
White 453,675

Early Voting - The First Week Demographics

o © o N
o 4o s s o e 50009°% LoBt® el a8 ape®

Farsta

saate

urkrown

Demecratic

Reputiican B

=010

2008

R Nidian Alasks fintee
asan L

ok ot Africen Amarican

Othe;

Tows or More Races

undesignates

white

VerDate Nov 24 2008  08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00156 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC

71326.118



153

“Voter 1D Laws Lead to Less Voting,

Not Less Fraud”

Testimony Before the
Senate Judiciary Subcommittee on the
Constitution, Civil Rights and Human Rights Hearing:
“New State Voting Laws: Barriers to the Ballot?”
September 08, 2011

by

The Honorable Charles A. Gonzalez
Member of Congress for
Texas’s 20™ Congressional District
and
Ranking Member, House Subcommittee on Elections

VerDate Nov 24 2008  08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00157 Fmt6633 Sfmt6633 S:A\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC

71326.119



VerDate Nov 24 2008

154

Mr. Chairman and Members of the Subcommittee,

I thank you for the opportunity to testify today about a disturbing trend that has been
sweeping our nation. There is no right more fundamental to our national identity and our form
and system of government than the right to vote. The genius of our constitution was horribly
besmirched by the passages condoning slavery. It took us nearly 80 years and a bloody civil war
before we amended the Constitution to end slavery and began to make right that failure. Since
then, the Constitution has been amended 14 more times and fully half of those amendments focus
on protecting and expanding the right to vote.' So it is right and proper that we, as Members of
Congress, should examine whether any state law is infringing on that right of American citizens.
If any such law exists, it is our duty, as citizens as well as members of the federal government
who have taken an oath to uphold the Constitution, to act.

For many years now, we have heard tales of conspiracies to commit voter fraud, but they
rarely survive close scrutiny. Durmg the Administration of George W. Bush, rooting out this
rampant voter fraud was one of the Department of Justice’s highest priorities. So important was
this effort that top officials acted “improperly” and “violated Department policy and federal
law”.? And what was the result of this concerted push to find instances of voter fraud? After five
years of effort, a period during which hundreds of millions of voters cast their ballots, the
Department of Justice brought 95 cases to trial. Twenty-five of those cases were dismissed or
resulted in acquittals. As a former judge, 1 will say that seventy successful prosecutions is not
good news. That’s seventy examples of people breaking the law, knowingly or otherwise. But, as
the New York Times reported, “Many of those charged by the Justice Department appear to have
mistakenly filled out registration forms or misunderstood eligibility rules, a review of court
records and interviews with prosecutors and defense lawyers show.™

What we're seeing, then, are examples of people making honest mistakes, be it
registering twice or trying to vote even though their right to do so has been revoked because
they’ve been convicted of a felony. At a hearing in the House Subcommittee on Elections on
March 31, 2011, Minnesota Secretary of State Mark Ritchie told the story of a one of these
“criminals™

" See Amendments 14, 15, 17, 19, 23, 24, and 26. Except for the 14™ Amendment, expanding or protecting the right
to vote is the sole purpose of each of these amendments.

? See, e.g., Jeannine Koranda, “Dead folks voting? At least one's still alive”, The Wichita Eagle, October 29, 2010
(hitp://www kansas com?/2010/10/29/1562791 /dead-folks-voting-at-least-ongs. html)(describing how Kris Kobach,
then a candidate for his current position as Secretary of State, announced that one man on the voter roles was dead.
“Reached Thursday at his home where he was raking leaves, Brewer, 78, was surprised some people thought he was
dead. ‘I don't think this is heaven, not when I'm raking leaves,” he said.”) More generally, see, Justin Levitt “The
Truth About Voter Fraud”, Brennan Center for Justice at NYU School Of Law, 2007
(http:/brennan Jedn.petic 1 76576c0065a7eb84 _axméib0hl.pdf)

* See “An Investigation of Allegations of Politicized Hiring by Monica Goedling and Other Staff in the Office of the
Attorney General” by the U.S. Department of Justice’s Office of Professional Responsibility and Office of the
Inspector General, July 28, 2008, at 28, 35, 45, 67, 69, 81, 115, 117, 135, er alia

(http www justice govioigfspecial 50807 final.pd ).

*Eric Lipton and lan Urbina, “In 5-Year Effort, Scant Evidence of Voter Fraud”, The New York Times, April 12,
2007 (hitpi//www.nytimes.com/2007/04/12/washington/12 fraud, himt)
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Election day 2008, a young man way up on the Canadian border, just out of the
prison, was very proud, getting his life back together, putting his life back
together, called his parole officer and got the answering machine and said: “I am
getting my life back together. I am going to be a good citizen. | am a very strong
supporter of Senator McCain and Senator Coleman. I am going down to vote.
Aren’t you proud of me for being a citizen and for being active?” He,
unfortunately, was not yet off parole. And so he went down, not trying to hide
anything, of course, and before his parole officer was able to reach him, he
violated the law in Minnesota and committed another felony. His parole officer
called him and said, “Don’t”, and it was too late. And so actually he was
prosecuted under a gross misdemeanor, 30 days in the county workhouse, a little
tiny county that really can’t afford to do a lot of extra prosecutions or put people
up for a jail term; very expensive problem for the county and for this young man’s
life”

Is this the problem which is supposed to pose such a threat that we should pass new laws making
it harder for eligible citizens to vote? So that we can, not empower but, rather, dragoon state
prosecutors and United States attorneys into diverting limited resources to spend their time
throwing people in jail for being overeager to be good citizens? That’s not what the evidence
proves. What it proves is that we need: to improve voter education about who can and cannot
vote; to help the Election Assistance Commission provide more support to state and local
governments on things like poll-worker training; and help states to codperate in preventing
multi-state registration. Rather than imposing burdensome solutions to problems we don’t have,
these are steps that would combat the actual problem that we're facing.

This state of affairs is simply amazing to me and I really do have trouble understanding
it. It is a sad fact that only 41% of the voting-eligible population of this country actually cast a
baliot last year. Many developed countries regularly see turnout above 70 and even 80% of the
voting-age population, a significantly larger group.® Our priority should be engaging our entire
population so that everyone who is eligible to vote chooses and is able to participate directly in
our democracy But instead of removing barriers to voting, state after state, especially in the past
eight months, has imposed burdens and thrown hurdles into their path. I almost wrote that these
were “new burdens” and “new hurdles” but the sad fact is that too many of them are not. They
are, rather, burdens we had imposed in a darker age, hurdles we had cast aside and, it was hoped,
smashed into kindling. As my colleague, John Lewis, wrote in the New York Times, in an article
subrmitted for the record, these are “poll taxes by another name.”®

* See “The 2010 Election: A Look Back at What Went Right and Wrong, March 31, 2011” at 58 {quotation marks
55.2p0.govieai-bin/getdoc cai?dbname=112_house _hearings&docid=£67298.pdf)

®See, e.g., OECD Family Database, Societal Participation, Section C04.2: Pamcxpanon rates of first-time voters, at
1 (httpfwww oecd.org/dataoecd/ 1 ”0: 3200248.pdf) showing “voter turnout in the most recent parliamentary
elections as based on administrative data” N.B. These figures refer to all voters, not merely first-time voters,
mfcrmatlon on whom follows in that report.

"I have heard too many times to count that political contributions are a vital means of participating. T would
mf initely rather a voter in my district cast a ballot than signed a check.

® John Lewis, “A Poll Tax by Another Name”, The New York Times, August 26, 2011
(http://www.nytimes.comy/201 1/08/27/opinion/a-poll-tax-by-another-name hml). See also the list of allegations of voter
intimidation compiled by the American Center for Voting Rights Legislative Fund, a group which supported voter 1D law.
archived at hitp://web.archive.org/web/20061 10814005 httpy//www acdvr.conyreports/0 72003/ republicanineidents.huml
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On May 27, 2011, Texas Governor, Rick Perry, signed into law SB 14, a bill which has
brought these unfortunate policy mistakes to the second largest state in the country. The
governor, for reasons passing understanding, declared that this bill an emergency. This was not
because we faced a new problem with voter fraud in Texas. Like every other state in the country,
the allegations of voters committing fraud at the polls have consistently come up empty.9 And
it’s not just that there is no evidence of the kind of fraud alleged by supporters of voter ID
legislation.'® There is also the fact that voter ID laws like Texas’s wouldn’t even counter the
kinds of fraud that are likely to occur. As numerous experts have pointed out, in testimony before
state legislatures, including Texas’s', and before congressional committees in both chambers, a
voter ID law can only combat one type of fraud, that of someone who goes to the polls and
pretends to be someone else or to deny that he or she has already voted.'” It’s astonishing to find

-purported proponents of free market ideology propounding such an illogical course of action.

While we can honestly say that every vote counts, even the most cursory cost-benefit analysis
demonstrates the illogic of risking 10 years in prison to cast one more vote in even the most
important race. Who would risk such a thing?

Actual Electoral Fraud Won’t Be Stopped by Voter ID

The answer is that no one would. With few exceptions, chiefly cases of error like those
mentioned above, the incidents of voter fraud state and federal prosecutors have actually found
are vastly different things. Even in the 19™ century, when the kind of fraud photo ID laws are

® Again, this is not to suggest that election law violations are not occurring. A complaint was filed in October, 2010,
by Texans for Public Justice with the Texas Ethics Commission against the “King Street Patriots” for funding
violations and voter suppression in Houston. (htpf/wwiw.tpj.org/2019_10_01_archive html) In June, two aids to
former Republican Governor Robert Ehrlich were indicted for “deceptive robocalls intended to suppress votes on the
night of the election.” Annie Linskey and Julie Bykowicz, “Ehrlich aides indicted in Election Day robocalis case”,
The Baltimore Sun, June 16, 2011,

{http//weblogs baltimoresun. com/mews/local/politics/20 1 1/06/chrlich aides indicted in clec.hmml)

" See, e.g., lan Urbina, “Panel Said to Alter Finding on Voter Fraud™, The New York Tines, April 11, 2007,
(http://www.nytimes.com/2007/04/1 1/washington/1 Lvoters.html). The article describes how a report on whether
voter fraud was a problem by the United States Election Assistance Commission was altered to downplay the
conclusion of the experts that it was not while voter intimidation was. Republican elections lawyer Job Sercbrov,
onc of the experts who authored the original report, while prohibited from discussing differences between the
originai report and the finished version, told the Times that he and his colicague had produced, “a correct, accurate
and truthful report.... I could care less that the results are not what the more conservative members of my party
wanted.” According to the draft obtained by the Times, only one interviewee “believes that potling place fraud is
widespread and among the most significant problems in the system.”

(http://graphics8 nytimes.con/packages/pdfinational/2007041 Lvoters_draft_report.pdf at T

"' See, e.g, testimony of Justin Levitt before the Texas House of Representatives Elections Committee: Voter Fraud
and Restrictive ID Requirements

hetpe/fwww bresnancenter.org/content/resource/justin_levitt_before_texas_house_of representatives?

"* See generally, Christopher Beam, “Fake the Vote”, Slate.com, October 26, 2010.
http:/fwwiw.slate.convid/2272405/pagenumvalli. See also, a letter from the American Civil Liberties Union
Foundation, Inc. to Christian Herren, Chief of the Voting Section at the Department of Justice
(hitp:/www.achuorg/tiles/assetsicomment_under_section_3_re_subinission_no 20112495 pdf) generally, but
specifically at 9 saying that South Carolina’s voter 1D law: “has the potential to prevent one, and only one, type of
voter fraud ~ voter impersonation. The ID requirement will prevent a person from going to a polling place on
Election Day, fraudulently requesting a ballot under the name of a qualified voter of that precinct who has registered
to vote but has not voted prior to the fraud, and casting that ballot. The ID requirement will not prevent any other
type of fraud, such as double-voting, felon voting, non-citizen voting, absentee fraud, registration fraud, vote
buying, or negative vote buying."
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supposed to stop was not so uncommon and men were unironically encouraged to “Vote early
and vote often!”, that kind of fraud was rarely the determining factor. Tammany Hall’s William
“Boss” Tweed has been cguctcd as saying that he didn’t care who voted as long as he controlled
who counted the batlots.' Thus, we find men and women convicted of submitting fraudulent
counts of the ballots." Just last month, one of my colleagues in the House announced plans to
repeal the federal law that ensures that voters can read their ballots.”® It’s not easy to vote for
your preferred candidate if the ballot’s incomprehensible.

Tweed also said, “I don’t care who does the electing as long as I do the nominating”'®,

and a top complaint of many voting rights advocates is improper “ballot access” whereby rules
are setup to prevent a rival candidate or political party from even getting on the ballot in the first
place. The two independents who ran for governor of Texas in 2006 each had to collect 45,450
valid signatures during a short period of time simply to get on the ballot. And yet they received
more than 30% of the vote in that election, indicating that neither was a mere fringe candidate.!”

Another kind of fraud that definitely does exist comes on the other end of the voting
process. You don’t have to control the votes cast or counted if you control who gets to vote.
While the terrorism of the Jim Crow South is and will remain the quintessential example in
American history, this practice is not a relic of a bygone era. In the most significant case of
which I’m aware, the Republican National Committee avoid trial on charges of vote caging in
New Jersey in the 1980s by signing a federal consent decree never to engage in so-called “ballot
security” operations that improperly purged Democratic voters from the registration lists.'® The
RNC has repeatedly sought to be released from that decree, most recently in 2009, when Judge
Dickinson R. Debevoise denied the request, holding, “Voter intimidation presents an ongoing
threat to the participation of minority individuals in the political process, and continues to pose a
far greater danger to the integrity of that process than the type of voter fraud the RNC is
prevented from addressing by the Decree.™'” That this remains a concern was made clear in 2007
when, during her testimony before the House Judiciary Committee, disgraced former Department
of Justice official Monica Goodling testified that now-Representative Tim Griffin (AR-2) may
have engaged in illegal vote caging during the 2004 presidential campaign.®

3 In the 2003 movie “Gangs of New York”, this was rendered as, “the first rule of politics. The ballots don’t make
the results, the counters make the resuits.”
' See, e.g., Bill Estep, “Jury convicts all 8 defendants in Clay vote-buying case”, Lexington Herald-Reader, March
26, 2010 (http//www kentucky.cony2010/03/25/1 197073/ 4ury -convicts-all-8-defendants.hunl) N.B. While those
convicted in that case engaged in multiple types of fraud over several years, none of their chosen methods would
have been prevented by voter 1D law.
1% “Coffman Wants to End Bilingual Ballot Requirement™, August 17, 2011,
hup/eotfiman.house. gov/index.php?option=com_content&task=view&id=496& ltemid=10
' Arthur Twining Hadley, The Invisible Primary, © 1976 Prentice Hall, p. 8
7 The Office of the Secretary of State, Race Summary Report, 2006 General Election, November 7, 2006 (available
at htip://elections.so te.tx.us/clchist exe) indicates that Carole Keeton Strayhorn received 796,851 (18.11%) and
Richard “Kinky” Friedman received 547,674 (12.44%).
¥ See, generally, John Schwartz, “U.S. Judge Opposes Republicans on Elections”, The New York Times, December 2, 2009
(http:/rwww.nytimes.com/2009/1 2/03/us/politics/03voting.html). The various complaints and briefs are available at “DNC v.
RNC Consent Decree” by The Brennan Center (hittp//www brennancenter.org/content/resource/dne_y_mc_consent_decrce/)
' DNC v RNC, Civ. No. 81-3876 (DRD), http://clectionlawblog.org/archives/dne v me_-
opinion, 12.01.2009.pdf, at 3.
#Sec Dahlia Lithwick, “Raging Caging”, Slate.com, May 31, 2007. http://www.slate.com/id/2167284/pagenumiall/
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In 2005, operatives of the New Hampshire GOP were convicted of organizing a
malicious attack on the telephone network of the Democratic senate candidate on Election Day
2002. In a race decided by less than 5%, this electoral fraud may have decided one of our
senate elections. This is the kind of electoral abuse about which we need to worry because it is
the only fraud that makes sense to the unprincipled people who would even consider committing
fraud. In such frauds, a single act can decide the turnout. In the kind of fraud targeted by voter ID
laws, hundreds, thousands, or even millions of separate acts by separate people would be
required to have the same impact. It simply isn’t realistic.

The harmful results of the voter ID laws that purport to combat it, in contrast, are all too
real, proven, and well known.

But Votér 1D Laws Will Disfranchise Legitimate Voters

In the first place, more than 23 million Americans do not have government issued photo
ID* During oral argument before the Supreme Court, even the positive spin adopted by the
attorney tasked with defending Indiana’s misguided voter ID included the admission that at least
25,000 Indianans, and possibly could “be inconvenienced by this law.”” Defense counsel put the
number of people who would face hardship under the law at closer to 200,000.2* That’s from a
state with 6,483,802 people, according to the 2010 Census.™ If we extend those rates out to the
nation as a whole, we get anywhere from 1.2 to 9.7 million people whose right to vote would be
harmed by the imposition of voter ID laws that, as stated above, would do nothing to prevent
actual fraud.”

These mere numbers, however, are not even the most telling point. It is not acceptable for
the state to steal from one man even if it uses the money to provide for 100. There is no more
fundamental right than that of voting and a barrier that stops 1% of the people from voting is not
acceptable mercly because 99% of the people are still able to vote. For, if 1% may be stopped
today, 5% may be stopped tomorrow. The Supreme Court has held, “all qualified voters have a
constitutionally protected right to vote,” and “[t]o the extent that a citizen’s right to vote is

! State of New Hampshire, Elections Division, State General Election, November 5, 2002

i.htm)
E nservative estimate. “Citizens Without Proof: A Survey Of Americans” Possession Of Documentary Proof
Of Citizenship And Photo Identification” by Brennan Center for Justice at NYU School Of Law, November 2006 at 3
(11% of “citizens do not have government-issued photo identification” (hitp://www.brennancenter.org/pags/-
{d/download_file_39242.pdf) and Census Bureau report on US population of 308,745,538
(http://2010.census. gov/news/releases/operations/ch 10-cn93.html). Eleven percent of the US population would be 33.9
million people. Eleven percent of the voting-eligible population, as calculated by George Mason University’s United
States Election Project (http://elections. gmu.edu/Turnout_2010G himl) (calculating a VEP of 218,054,301) yields 24
million people.
 Crawford v. Marion County Election Bd., 553 U.S. 181 (2008), Tr. of Oral Arg. at 32:17-25
(http://www supremecourt. govioral_arguments/argument transcripts/07-21.pdf)
*1d. at 30:10.
¥ US Census Bureau, “State & County QuickFacts” (hitpr//quick facts. consus, goviqfd/states/ 18000 html)
= See, George Mason University’s United States Election Project (htip:/¢lections. gmu.cdw/Turnout. 2010G bt
(25,000 and 200,000 are 0.51% and 4.10% of Indiana’s Voting-Age Population (VAP); the same percentages were
applied to the United States VAP)

Page Sof 11

08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00162 Fmt6633 Sfmt6633 S\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC

71326.124



VerDate Nov 24 2008

159

debased, he is that much less a citizen.”” We must never descend to the level of deciding how
many voters we're comfortable disfranchising. If even one voter is disfranchised by these
additional barriers, that is one voter too many.

Groups Facing Disparate Impact

For many reasons, the young, the elderly, and the poor are disproportionately represented
in this group. All three groups are less likely to own a car, so they don’t need a driver’s license.
They’re much less likely to travel abroad, so a passport is a luxury they cannot afford. Securing a
photographic ID is also harder for them. A lawyer, doctor, or banker who doesn’t drive or travel
abroad can afford to take some time off during the day, and hop in a cab to get over to the DMV
to pick up a walker’s ID. She can provide the mortgage paperwork, utility bills, and the like to
prove her residence. If she’s misplaced her birth certificate, as so many of us have done over the
years, she goes online and puts in her credit card to order 2 new one. It’s a relatively simple
process, the fee — $22 in Texas,? which is about average™ ~ is of no concern, and the only
challenge she really faces is time and aggravation. And yet that aggravation is so legendary that
jokes about standing in line at the DMV have long been cliché and many of us put off that trip
for as long as possible.

For your average hotel housekeeper, the situation’s a bit different. She wakes up around
6:00 in the morning to get her kids ready for school and catch the 07:00 bus to make sure she’s at
work by 8:00. She probably can’t leave work during the day; she’s paid by the hour, She can’t
risk upsetting the boss by asking for time off to attend to a personal matter like this; there are a
hundred out of work housekeepers vying for her job. But she wants to vote. This is her civic duty
and it’s important to her. So let’s presume that she, perhaps, happens to get a day off on a day the
DMV is open. She puts off the dozens of other chores she needs to get done that day, and hops
on the bus, It’s a 90 minute ride, with two transfers, to get to the DMV. She then waits in line for
another 45-90 minutes, and spends 15-25 minutes filling out her paperworkm, then 90 minutes
more getting back home. If she’s missing some paperwork, the $22 cost of a new birth certificate
is more than 3 hours pay at the federal minimum wage, which is also the minimum wage in
Texas>' and, because she’s being thrifty to stretch her paycheck, she has neither Internet access
nor a credit card with which to purchase lost documents over the Web, and will need to go
through the lengthier process of securing one via phone or postal mail. Low-income Americans
are twice as likely to be without an accepted photo 1D*?, and that’s more than half a day our
housekeeper must put in if she’s lucky enough to have all the necessary paperwork, to get that
workday off, and to be making enough money that she’s only working one job. Is it really just or

¥ Reynolds v. Sims, 377 U.S. 533, 554, 567 (1964) and, generally Crawford Brief for Petitioners at 28 & 37ff
(hitpr/iwww.achu orgdvoting-rights/crawford-v-marion-county-clection-board-brief-petitioners).

* Website of the Texas Department of State Health Services Vital Statistics Unit

(hitp/Awww dshs state tx us/vs/regproc/eertified_copy.shtm)
? gee, for example, $30 in Frederick County Maryland (bup:/

fwww trederickeountymd. zov/index aspx INID=2419),

$20 in Wl'sconsm (hnp Hwww, dhs Wmmmn 0m/\1t4in,(,ord hlrth htm), and $14 in Florida

to completc the paperwork mc}udmg picture takmg, for a voter 1D,

*! Website of the United States Department of Labor, Wage and Hour Division (WHD)
(hitpfwwwe doleoviwhd/minwage/america htm# Texas)

2 “Citizens without Proof” supra note 22, at2
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appropriate to require that special effort from her, just to exercise her right as a citizen to
participate in our democracy?

Nor should it be ignored that ethnic minorities are less likely to have photo ID than White
Americans. One recent study suggests that African-Americans and Hispanics are more than
twice as likely not to have an “up-to-date driver’s license or state issued ID card” as Whites, and
Asian-Americans are nearly three times as likely.33 Another study put the number of African-
Americans without an acceptable photo ID as high as 25%.** When they added the restrictive
standards of Indiana’s voter ID law, the percentages fell even further. According to that study,
12% of White voter and 19% of minority voters would be unable to vote in Indiana without
securing an additional ID.

And what of the elderly man who has never driven? According to the Brennan Center,
“Eighteen ?ercent of American citizens age 65 and above do not have current government-issued
photo ID.”** Must he lug his aged bones halfway across town to continue to exercise the same
right he’s been exercising every year for most of his life? Or the homeless man, who has no
address to point to, no utility bills, and nowhere to have stored his birth certificate since he’s
been sleeping on different friends’ couches since his job was shipped overseas 18 months ago?
We have seen efforts in several states to purge people from the voter rolls because they’d lost
their homes to foreclosure.’® Heaping that additional penalty atop the loss of one’s home must be
unacceptable to all of us.

Furthermore, even those who have ID may find that it is sufficiently out-of-date as to
have been rendered insufficient under these laws, a problem faced by 18% of Americans 18-24
years old.¥” What of the college student whose ID, though issued by the state through his
university, is rejected at the polls? Why do we ask him to take additional steps to secure another
ID? And what do all of these people to do?

Voter ID Laws Lead to Less Voting, Not Less Fraud

It is a truism in economics that when you tax something, you get less of it. Republicans at
every level of government and throughout the private sector frequently quote this argument in
support of their opposition to the taxes that fund our government, yet they seemingly forget
about it when it comes to voting.3 ® That four hours we’ve demanded of these people before
they’re able to vote is a tax on their already far from copious free time and energy. Would itbe a
surprise if installing such barriers resulted in a drop in voter participation? Nor is that time free.

* Gabriel Sanchez, “The Disproportionate Impact of Photo-1D Laws on the Minority Electorate™, Latino Decisions, May 24,
2011 (hitp:/latinodecisions. wordpress.com/201 1/05/24/the-disproportionate-impact-of-stringent-voter-id-laws/)
* “Citjzens without Proof” supra note 22, at 3.

> 1d. at 3.

% See, e.g., Bartha Jane Melzer “Lose your house, lose your vote”™, The Michigan Messenger, September 10, 2008
{(hetpy/michizanmessenger.com/076/ose-vour-house-lose-your-vote), “Poll Purge for Foreclosed Voters?:
Republicans had considered using foreclosure...”, NBC-LA, October 24, 2008 (http://tinyurl.cony3wkw3d4), and
Associated Press, “Link seen in Ohio foreclosures, provisional votes™, The Ledger Independent, July 6, 2008
(http:iwww maysville-online com/news/article 53807aef-d1d!-50835-a5 1 £-bbetb3b8 799 htmb)

3T “Citizens without Proof” supra note 22, at 3.

3 See, e.g., Senators Portman (S4429, July 7, 2011), Grassley {S3720, June 13, 2011), and Sessions (83077, May
18,201 1)
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Someone who must take off from work is literally and directly losing money to collect her ID. If
she must drive or take public transportation, those costs, too, come out of her pocket to vote. If
he needs to purchase a duplicate birth certificate or other proof of birth or citizenship, that costs
money, too. And even if none of these things apply, surcly every voter’s time is worth
something, so these new time costs are an additional tax to exercise one’s right to vote. And yet
the 24" Amendment to the Constitution forbids anyone being charged to exercise the franchise.”

Policies That Increase Civie Participation

It is disturbing that, even knowing all of this, we continue to place barriers in the path to
civic responsibility tread by our most vulnerable fellow citizens. Early voting is a tremendous
boon to the workers who cannot make it to the polls on Election Day. It allows them, instead, to
come in on a Saturday or non-Tuesday they have off.** It’s also a boon to the overworked
officials who run our elections. By spreading out the voting period, they can get by with fewer
staff on Election Day. And for everyone who doesn’t vote early, it’s a great deal, too, because
each early voter is one less person standing in line ahead of you. Despnte this, the past eight
months have seen bills to curtail early voting in North Carolina®', Ohio*, and Florida.”

Another way to make everyone’s lives easier is absentee ballots. Whether they fill it out
on Election Day or the week before, the voters are completing it on their own schedule, when it
works for them. The elections workers, similarly, get to handle the ballots when they’re able —
within reason and certain limits — rather than facing a sea of faces before them of people who can
only vote now, Now, NOW! And for the Election Day voter, once again, cach absentee ballot is
one less person competing for resources. This is why many states and local jurisdictions have
made a push in recent years to increase access to absentee ballots. As my colleague, Rep. Zoe
Lofgren, former Chairwoman of the Elections Subcommittee, has said, “On average, vote by
mail elections cost 30% less than regular polling place elections.” And yet, this past year has
seen the reversion of many of these policies and imposition of new hurdles to voters who seek
absentee ballots.”

% “The right of citizens of the United States to vote ...shall not be denied or abridged by the United States or any

State by reason of failure to pay any poll tax or other tax.”

0“1t is clear that expanded early voting provided increased opportunities across the board and should be further expanded.”
“Bamers to thc Ba]lot 2008 Flectlon and chond” The Advrmcement Pro;ecl December 2009 at 9

*;nubhmm

r-10184337)
,may 18, 2011
1 ak»- “arty-Yoting-Easicr.cfim)
+ Steve Bousquct “F orlda chubhcans push to cut early votmg” Mzamx Herald Apnl 15,2011
(http://www.miamiherald.com/2011/04/15/2 169699/ florida-republicans-push-to-cut. html)

* Committee on House Administration Subcommittee on Elections hearing, “Expanding and Impmvmg
Opportunities to Vote by Mail or Absentee”, October 16, 2007, at 3. (http://frwebgate.aceess. v/
bir/getdoc.cei?dbname=110_house_hearings&docid=£4051 [ .pdH)

* See, e.g., Patrick Marley, “Bill affects more than voter 1D”, Milwaukee-Wisconsin Journal Sentinel, April 26,
2011 (bttp.//www jsonline.com/news/statepolitics/ 1 20748279.html), Stephen Fay, “Maine Secretary of State
Advocates Restricting Election Day Registration, Absentce Ballot Use”™, FenceViewer, May 13, 2011
(hitp:/Ainyurl.com/3gehprp), and, Joe Vardon, “Husted forbids unsolicited absentee-batlot mailings”, The Columbus
Dispatch, August 23, 2011 (http:/www.dispatch.com/content/stories/local/ 201 1/08/23/husted-forbids-unsolicited-
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All-Mail Veting in Oregon

We cannot discuss absentee balloting without mentioning the State of Oregon and its
decision, more than a decade ago, to handle all voting by mail. This is an important topic not
merely because it is such a strong laboratory for how increased access to absentee ballots might
play out elsewhere but because, of all kinds of voter-side fraud, as opposed to the counter-side
discussed above, absentee voting is the most ripe for fraud. Has Oregon seen an uptick in
fraudulent ballots? Have mysterious or devious groups been mass-producing fake ballots?

My staff did some research on voter fraud in Oregon, to see what kind of issues they’d
been having. Well, the current Secretary of State, Kate Brown, a former state senator, is very
pleased with their system. She responded last year to concerns about voter fraud by noting that,
of the 15 million votes Oregonians had cast by mail in the previous decade and the “thousands of
fraud complaints” they had investigated, they’d found and prosecuted all of nine cases.*® Her
predecessor, Bill Bradley, wrote in 2005 of the tremendous success Oregon had seen from the
program, with record levels of participation and the same utter absence of the organized fraud
campaigns with which we have been threatened in every state in the union.*” But my staff did
find one case of systemic fraud, and I would be remiss not to mention it.

In late 2004, the State of Oregon’s Department of Justice began an investigation of
Sproul & Associates in conjunction with a group called “America Votes” after charges surfaced
that the group had altered and forged the paperwork of voters who tried to register as Democrats.
Two former employees of a Nevada registration group blew the whistle on their former
employer. They told the local television station that, “hundreds, if not thousands, of Democratic
registration forms were destroyed by a Sproul & Associates group called Voters Qutreach of
America.” Similar allegations were alleged in Pennsylvania, where a former employee of
Sproul & Associates told the Pittsburgh Post-Gazette, "We were only to register Republicans,
CNN reported that “Nathan Sproul, head of Sproul & Associates, disputed the allegations” but
added that “Sproul, whose firm received nearly $500,000 this election cycle from the Republican
Party, said that ‘it is safe to say we were trying to register Republicans.””

045

Once again, then, we’re seeing that, while some activists are carrying on the fraudulent
traditions of Tweed and Tammany, they still recognize that there are smart ways to stuff the
ballot and they’re not opting for the single dumb one that voter ID laws might actually impede.
What Boss Tweed would say that it is not his party but the opposition that has been linked to so
many of these cases is an interesting question for another time. Certainly, one aspect of these
vote suppressing laws that would flabbergast Tweed is the push to require voters to provide
proof of citizenship.

% Kate Brown, “Voter fraud: Why in Oregon it’s extremely rare”, 4lbany (OR) Democrat-Herald, April 30, 2010
(hipy/fwww.democratherald. com/news/opinion‘editorialiarticle_a3ad38f66-548b-11df-ac8e-001ccdc002¢0.html)

7 Bill Bradbury, “Vote-by-Mail: The Real Winner Is Democracy”, Washington Post, January 1, 2005

(hitp:/fwww. washingtonpost.com/wp-dyn/articles A40032-2004Dec3 1L html)

* Joel Roberts, “Voter Fraud Charges Out West”, CBS News, February 11, 2009
(http:/fwww.chsnews.com/stories/ 2004/ 10/ 14/politics/main649380.shtml)

* Dennis B. Roddy, “Campaign 2004: Voter registration workers cry foul”, Pittisburgh Post-Gazette, October 20,
2004 (httpi/ www.post-gazette.comype/04294/398767 stm)

* Dan Lothian and Phil Hirschkorn, “Nevada investigates voter registration”, CNN International, QOctober 14, 2004
(hutpedition.cnncom/2004/ALLPOLITICS/ 10/ d/nevada registration/index im!)
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Illegal Targeting of Minorities

I have spoken above of the impact that these proposed laws will have on several
communities, including minorities, the poor, and young and old voters. We should not, however,
forget that these groups are already the targets of illegal actions that depress their voting,
including voter intimidation efforts.

For most of our country’s history, the United States has fulty embraced our status as a
nation of immigrants. The words from Emma Lazarus’s “The New Colossus” engraved on a
plague inside of the Statue of Liberty reflect our immigration policy that was. Officially,
whatever a small group of Know-Nothings felt, we welcomed newcomers from wherever they
had come. To encourage them to put down roots and become strong and active members of their
communities, naturalization was encouraged. Tammany Hall was not alone in greeting every
man off the boat, because those immigrants represented new voters. Our current tradition has
changed, and animosity towards immigrants, actual or suspected, appears to be secing an
unfortunate rise. “Latino communities are often alienated by an acrimonious relationship with
local government”, resulting in lower participation in elections.”’ Another way this has
manifested is at the polls. People who have trouble with English or just speak with an accent are
hassled at the polls even in jurisdictions where proof of citizenship is not required.”

Minorities are generally more likely than Whites to be challenged when they try to cast a
vote.”® As I've discussed above, voter intimidation against African-Americans, however much
things have improved since passage of the Voting Rights Act brought to a close a century of
voter suppression under color of law, remains a constant and serious problem.> The National
Association of Latino Elected and Appointed Officials (NALEO) Education Fund titled a report
““I Was Asked If I Was a Citizen’: Latino Elected Officials Speak Out on the Voting Rights

*! Alice Minor and Ben Serrurier, “Beyond the Ballot: Latino Political Participation in Washington State”, Whitman
College, December 14, 2009 at 21 (hitp://www. walatinos.org/images/aliceminor09final.pdf)

%2 See, e.g., Sabrina Williams and Debbie Lopez, *“Voter Intimidation Against Latinos Expected on November 2nd

in Arizona”, The Advancement Project, October 14, 2004

(hitp://www advancementproject.org/news/press_releases/2004/10/voter_intimidation_against latinos_expected_no
vember_2nd_arizona).

» See, e.g., James Thomas Tucker, “ ‘1 Was Asked 11 Was a Citizen’: Latino Elected Officials Speak Out on the Voting
Rights Act”, NALEO Educational Fund, September, 2006

(hutp://www. naleo org/downloads/NALEQ _VRA_Report.pdf), Tan Urbina, “Polling Places Report Some Snags; Even
Top Politicians Have Trouble”, New York Times, November 8, 2006: “an anti-immigration activist, and a handful of
supporters, staked out a South Tucson precinct and questioned Hispanic voters as they entered the polls to determine if
they spoke English.” (http://query nytimes.com/gst/fullpage htmiZres =9902E6DC L E3FFO3IRAS752C LADGOOCEBES),
Rachel Weiner, “New Mexico GOP Sued For Voter Intimidation™, The Huffington Post, October 27, 2008
(http:/Awwwhuffingtonpost. com/2008/10/2 V/new-mexico-gop-sued-for-v_n_138199 html)

** In the summer of 2004, Michigan State Senator and then-State Representative John Pappageorge said of the 85%
African-American city of Detroit, "If we do not suppress the Detroit vote, we're going to have a tough time in this
election.” Chip Reid, “Voter suppression charges on the rise”, NBC Nightly News, October 13, 2004.
(hitp:/rwww,msobe.msn.conVid/6242175/ns/nightly_news/t/voter-suppression-charges-rise/#. Tme_do7K2m8) See
also, e.g., Ryan J. Reilly, “DOJ Probes TX Voter Intimidation Complaints During Tea Party Anti-Voter Fraud

Drive”, Talking Points Memo, October 19, 2010

(http:rommuckraker. talkingpointsmemo.comy2010/ 10the_texas_demoeratic_party_expanded.php), Linskey and
Bykowicz cited at page 4, supra note 9, and Erin Ferns Lee, “Living the Past in the Present: Voter Intimidation

Tactics Still Thrive in America”, Project Vote, February 4, 2011 (http://www projectvote, ore/bloo/2019/02Hving-
the-past-in-the-present-voter-intimidation-tactics-still-thrive-in-america)
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Act”. In it, they reported that more than half the ofﬁcials surveyed had witnessed, firsthand,
amx—Hlspamc discrimination in the electoral process “InF ebruary, the former Republican
nominee in California’s 47" Congressmnal District was sentenced to 366 days in federal prison
for his rolc in covering up his campaign’s efforts to intimidate Hispanics from voting in his 2006

election.”® While 2 single alleged act of voter intimidation against White voters received
tremendous coverage over the past two-and-a-half years, similar allegations of intimidation
against minorities was ignored.”” The result in 2010 was that, as the voting nghts group Démos
put it, “Baseless Fraud Claims Spawn Real Voter Intimidation™.

Conclusion

We are none of us perfect and we do not live.in a perfect world. Election laws have been
violated. In most of the cases where a voter shows up at the polls improperly, requiring a photo
ID or proof of citizenship would not prevent the infraction, which typically results from error
anyway. In the more serious examples of electoral fraud, it is not the voter who is at fault but
political operatives or corrupt government officials, and voter ID laws have no bearing
whatsoever. But the variety of circumstances faced by eligible voters mean that voter ID laws
have a disparate impact on the poor, the young, the elderly, and the disabled. American
demographics mean that these categories are disproportionately minorities. And, however much
progress we have made, disparate treatment of and discrimination against minorities remain
serious problems. That is why Section 5 of the Voting Rights Act prohibits laws which have,

“the purpose of or will have the effu:t of diminishing the ability of any citizens of the United
States on account of race or color”.”” When considering any law that may serve to disfranchise a
lawful voter, it is incumbent on us to ask the question, Will this have the effect of discriminating
against any particular group?

Proponents of voter 1D laws point to similar ID requirements for commercial
transactions. This is a false comparison. There is no right to fly on an airplane. The ability to
purchase beer or cold medicine is not a foundation stone of our great republic. Voting is the most
constitutionally protected right there is. The simple fact is that voter ID laws do not stop voter
fraud, first because there isn’t much fraud to begin with and, second, because what organized
fraud there is won’t be stopped or even caught by voter ID laws. But voter ID laws do prevent
authorized voters from voting, as even the proponents admit. It should not take us long to weigh
the promise of zero fraud prevention against the certainty of voter disfranchisement and
determine that voter ID laws are a terrible idea.

We have made great progress in the past 235 years in tearing down the barriers that
disfranchised millions of Americans. We must not return to those dark days.

% «] Was Asked If I Was a Citizen™, supra note 53, at 1.

% See, Assistant United States Attorney Gregory W. Staples “Former Con gressional Candidate Sentenced to Prison
for Lying During Investigation Into Campaign Letters”, Federal Bureau of Investigations, February 14, 2011
(hitp//www. fhi.cov/osangeles/press-releases/201 U 1‘1()2141 L.htm)

7 See, e.g., Z.P. Heller, “Fox News overlooked voter-intimidation al!egatmns against Minutemen”, Media Matters

for America, July 19, 2010 (http:/mediamatters. org/research/201007190022

Tova Andrea Wang, “Voting In 2010: Lessons Learned”, Démos, November 4, 2010
(it www demos.org/publication. Lﬁn"cumnmubllumonlD =1 904 ALIB-3FF4-6C82-3DSDT2P3N3228BTH)
42 USC 1973¢
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Nikiya Q. Harris

Milwaukee County

2nd District Supervisor

U.S. Senate Committee on the Judiciary

Sen. Dick Durbin, Assistant Majority Leader
711 Hart Senate Office Building
Washington, DC 20510

Dear Honorable Dick Durbin:

The passing of the Voter ID Law has caused a major controversy in Wisconsin. Once again voters are
forced to pay a poll tax to cast their vote at the polls. I am in strict opposition of the Voter ID Law as it
is a ploy to further disenfranchise the elderly, students, disabled and minorities of their right to cast a
free vote. As a member of Milwaukee County’s legislative body, I have championed a resolution to ask
our State Legislatures to kill the bill during its inception. Unfortunately, we lost the battle to stopping
the legislation from going through. In the meantime, 1, along with organizations such as the 100 Black
Women, Milwaukee Chapter; League of Young Voters; Urban Underground; Wisconsin Voices; League
of Women Voters; etc. have worked tirelessly educating and surveying the community of their
experiences of getting a free ID and the process of requesting an ID to vote.

The stories have been heartbreaking. Two young black males of voting age were turned away from one
Milwaukee Department of Motor Vehicles branch after being told they did not qualify for a free ID
because they possessed at least one form of state issued photo ID. This miss information is appalling as
there is no stipulation in the law that explains that one must have never had a photo 1D in order to
qualify for a free ID to vote. Additionally, I have heard on visits to Senior Meal Sites from senior
citizens that the process to requesting an absentee ballot is too complicated. They would rather not cast
their vote, than to follow the process of requesting a new absentee ballot. The hurdles they contest are
too overwhelming. Not to mention citizens who have never owned an ID, college students, the homeless
and new voters.

Milwaukee, alone, has one of the lowest voter turnouts among minority communities. With 55% of
African American Males, 49% African American Females, 46% of Hispanic Males, and 59% of
Hispanic Females of voting age do not have a valid driver’s license as opposed to their white counter
parts at 17% of white men and women. These staggering statistics are simply mind blowing. And, it
speaks to the hundreds of thousands of people who will be able to cast their vote at the polls.

Milwaukee County Courthouse * 901 North 9th Street, RM 201 » Milwaukee, WI 53233-1425
Phone: (414) 278-4278 » Fax: (414) 223-1380 « E-mail: nikiya.harris@milwenty.com
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In closing, it is quite frustrating to know that the only reason we have faced such disenfranchisement and
injustice is due to the frivolous accusation of voter fraud. It is shameful that only 20 cases in 2008
where found potentially improper ballots out of nearly 3 million votes cast in Wisconsin. And, this was
the fuel that led to this “solution in search of a problem” formally known as Voter ID Law.

Sincerely,

Nikiya Q. Harris

Milwaukee County Courthouse » 901 North 9th Street, RM 201 » Milwaukee, WI 53233-1425
Phone: (414) 278-4278 « Fax: (414) 223-1380 « E-mail: nikiya.harris@milwenty.com
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LDF

DEFEND EDUCATE EMPOWER

Statement of
Ryan P. Haygood
Director, Political Participation Group

NAACP Legal Defense & Educational Fund, Inc.

“NEW STATE VOTING LAWS:
BARRIERS TO THE BALLOT?”

Hearing Before the Senate Committee on the Judiciary

Subcommittee on the Constitution,
Civil Rights and Human Rights

Thursday, September 8, 2011
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Founded under the direction of Thurgood Marshall, the NAACP Legal Defense &
Educational Fund, Inc. (LDF) is the nation’s premiere civil rights law firm. A pioneer in
the struggle to secure, protect, and advance the voting rights of African Americans, LDF
has consistently been involved precedent-setting litigation relating to minority voting
rights since its founding in 1940.

LDF also strongly supported the passage of the Voting Rights Act of 1965, and
each of its subsequent reauthorizations, and other federal voting rights laws and core
voting protections. Through extensive litigation, advocacy, public education and election
monitoring efforts, LDF has developed significant expertise in combating barriers to full,
equal and active political participation for African Americans. 1 serve as the Director of
LDF’s Political Participation Group.

Although the right to vote is widely recognized as a constitutionally-protected,
fundamental right, barriers to political participation, such as those discussed in my
testimony today, threaten to render that right meaningless. It is essential that Congress is
both aware of and prepared to carefully scrutinize the precise manner in which these
discriminatory voting measures undermine political participation by the most vulnerable
citizens in our democracy.

On behalf of LDF, 1 am pleased to submit written testimony at today’s hearing
before the Senate Judiciary Subcommittee on the Constitution, Civil Rights and Human
Rights, and to address a worrisome trend: a wave of laws that erect barriers to the ballot
unlike anything we have seen in decades. My testimony today will address two topics:
(1) the discriminatory impact of proposed reductions in early voting days; and (2)
nationwide statistics concerning racial disparities in access to state-issued photographic
identification (“photo ID”). These are by no means the only problematic measures that
have been adopted or proposed recently, but they are among the most troubling.

L Reductions in Early Voting

As we all know, many states offer their citizens the opportunity to vote in-person
prior to official day of an election. This is an important means of access for individuals
who might have difficulty reaching the polls on Election Day.

A number of states, however, have recently proposed reductions in the number of
days during which they will offer early in-person voting. Given that early in-person
voting has been of tremendous benefit to racial minority voters, proposals to reduce the
period of early voting will have a discriminatory effect on minority voters, and on
African-American voters in particular.

08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00172 Fmt6633 Sfmt6633 S\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC

71326.134



VerDate Nov 24 2008

169

To take one example, the State of Florida has recently proposed a change to its
elections code that would reduce the number of early voting days from 15 to 8, and
would change the number of hours that carly voting sites must operate from a mandatory
8 hours per day (other than weekends), to a discretionary range of 6 to 12 hours per day.
Thus, the proposal not only eliminates the first week of early voting in Florida, but it also
makes possible a reduction in total bours of early voting from a mandatory 96 hours to a
minimum of only 48 hours.

Initially, for perspective, it is important to note that during the 2008 election,
nearly 4.38 million votes were cast early in Florida, accounting for an estimated 57.3% of

-all ballots cast.” Significantly, African Americans made up a disproportionate percentage

of early voters in Florida. During the 2008 general election, African Americans were
22% of voters during the first week of early in-person voting in Florida statewide, despite
being only 13% of the Florida electorate.”> Overall, more than half—nearly 54% of
Florida’s African-American voters—voted in-person at early voting sites in 2008.°

In other words, African Americans were significantly overrepresented in the pool
of early voters overall, and were much more likely than white voters to take advantage of
the first week of early voting. Florida’s current proposal to reduce the number of early
voting days would therefore have a disproportionate effect on African-American voters,
reducing their access to the polls.

LDF’s independent analysis of early voting patterns in the five counties in Florida
that are covered by Section 5 of the Voting Rights Act also confirmed that African
Americans are more likely to rely on early voting. According to our analysis, Affican
Americans constitute only 12.15% of the voting age population (VAP) in the five covered
jurisdictions in Florida, but were 18.86% of early voters during the 2008 General
Election:

' See United States Election Project, 2008 Early Voting Statistics, available at
hitp://elections.gmu.edu/carly_vote_2008.html,

2 See Aaron Deslatte and Vicki McClure, Battle for Florida: Blacks Turn Out in Droves,
but Few Young People Have Voted, Orlando Sentinel, Oct. 30, 2008, available at
hitp://articles.orlandosentinel. com/2008-10-30/news/carlyvote30_1_early-voting-voters-in-
florida-black-voters.

} See “Voting Law’s Sunday Punch,” Sarasota Herald-Tribune, June 15, 2011, available
at hup://www.heraldtribune.com/article/201106 1 5/OPINION/110619722/- U/news? Title=Voting-
law-s-Sunday-punch.
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Early Voting Period in the Covered Counties - 2008 General Election

Demographic Breakdown of Demographic Breakdown of

Early Voters County
# Black

Black Total# Percentage

Early Early of Early DOJ Percentage

Voters Voters Voters BVAP VAP BVAP
Collier 2,694 52,734 5.11% 13,475 258,873 5.21%
Hardee 198 3,271 6.05% 1,446 20,056 7.21%
Hendry 891 4,872 18.29% 3,682 28,254 13.03%
Hillsborough 37,397 146,574 25.51% 136,834 935,018 14.63%
Monroe 508 13,631 3.73% 3,004 62,089 4.84%

TOTALS 41,688 221,082 18.86% 158,441 1,304,290 12.15%

(Data Sources: Florida Division of Elections Early Voting Reports;
Florida Voter Registration File; and U.S. Census Bureauf’)

A closer analysis of the precise days of early voting that Florida has proposed to
eliminate reveals even greater disparities. Most notoriously, Florida has proposed to
eliminate early voting on the last Sunday before Election Day, a day on which Black
churches in Florida have traditionally conducted their election assistance efforts.

According to Professor Michael McDonald of George Mason University, African
Americans comprised 32%—almost one-third of the statewide turnout—on the last
Sunday before the 2008 Election.” Although not all of Florida’s counties currently do so,
those counties in Florida that have the largest populations of African Americans generally

* Early vote totals are calculated using data from the Florida Division of Election, County
Absentee and Early Voting Reports, available at
hitps://doe.dos.state.fl.us/fvrscountyballotreports/FVRSAvailableFiles.aspx.  The demographic
breakdown of early voters was calculated by cross-referencing that data against Florida’s voter
registration file. Voting age population totals for each county are based on 2010 Census data.
For purposes of calculating the Black Voting Age Population of the five covered jurisdictions in
Florida (referred to as the “DOJ BVAP”), these figures include individuals categorized by the
2010 Census as “Black alone™ as well as individuals categorized as “Black in combination” with
other races.

5 See “Voting Law's Sunday Punch,” Ocala.com, June 17, 2011, available at
http://www.ocala.com/article/201 10617/opinion/1 10619758,
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offer voting on the last Sunday prior to Election Day®—but would now be prohibited
from doing so under the proposed changes to Florida’s election laws.

Moreover, as noted, Florida has proposed to eliminate the first week of early
voting, but during the first week of early voting in the 2008 General Election, African
Americans constituted an even higher percentage of early voters than they did among the
total pool of early voters: 20.08% of all early voters in the covered counties {as compared
to being only 12.15% of the voting age population in those counties):

First Week of Early Voting Period in the Covered Counties - 2008 General

Election
Demographic Breakdown of Demographic Breakdown of
Early Voters County
# Black

Black Total# Percentage

Early Early ofEarly DOJ Percentage

Yoters Voters Voters BVAP VAP BVAP
Collier 1,258 21,465 5.86% 13,475 258,873 5.21%
Hardee 74 1,503 4.92% 1,446 20,056 7.21%
Hendry 427 2,311 18.48% 3,682 28,254 13.03%
Hillsborough 15,175 54,781 27.70% 136,834 935018 14.63%
Mounroe 186 5,215 3.57% 3,004 62,089 4.84%

TOTALS 17,120 85275 20.08% 158,441 1,304,290 12.15%

(Data Sources: Florida Division of Elections Early Voting Reports;
Florida Voter Registration File; and U.S. Census Bureau.”)

As the table above shows, during the first week of early voting in the 2008 General
Election, Hillsborough County featured the highest level of racial disproportionality
among early voters, with African Americans constituting only 14.63% of the voting age
population, but 27.70% of early voters.

It is unsurprising that, as a group, African-American voters have taken advantage
of the access currently afforded by the existing early voting period in Florida. Minorities

€ See Justin Levitt, “A Devil in the Details of Florida’s Early Voting Law,” Election Law
Blog, May 23, 2011, available at http://electionlawblog.org/archives/019579. html.

7 See id.
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in Florida have lower rates of vehicle ownership® and therefore benefit from the
flexibility afforded by a wider range of early voting days. Recent Census data shows that
17.6% of African Americans in Florida’s covered counties live in homes without a
vehicle, as compared to only 4.8% of whites.” These disparities in access to
transportation mean that African-American voters are more likely to encounter greater
difficulties obtaining transportation on Election Day, such that an elimination of early
voting days would substantially curtail existing levels of access to the polls with a
resulting discriminatory impact on minority voters.

Although LDF has not conducted a close analysis of the demographics of early
voters nationwide, the- statistics we have seen suggest Florida’s patterns are replicated
elsewhere. African Americans and other minorities tend to have less access to the polls
on Election Day, whether because they lack transportation or work schedule flexibility.

Moreover, African Americans reported longer lines and waiting periods to vote on
Election Day in 2008, with 27% of African-American voters nationwide having to wait
half an hour of more to vote, as compared to only 11% of white voters.'® Given these
facts, it makes sense that African Americans have been more likely to take advantage of
early voting periods, and that proposals to reduce those early voting periods would
disproportionately burden African-American voters.

II.  Racial Disparities in Access to Photo ID

Several states, such as South Carolina and Texas, have recently passed laws
requiring voters to show such photo ID before casting a ballot. Given the statistics
discussed below, the inevitable effect of many of these laws will be to worsen racial
disparities in access to the ballot,

¥ See Letter from Bill Lann Lee, Acting Assistant Attorney General, Civil Rights
Division, to Robert A. Butterworth, Attomey General, State of Florida, dated Aug. 14, 1998,
available at hitp://www justice.gov/crt/about/vot/sec_5/ltr/l_081498.php.

® This data was obtained through the Census Bureau’s Public Use Microdata Sample files
(“PUMS files”), which provides data broken down into “Public Use Microdata Areas,” or
“PUMAs.”

' R. Michael Alvarez, et al., 2008 Survey of the Performance of American Elections:
Final Report 42 (March I, 2009), available at
http://www.pewcenteronthestates.org/uploadedFiles/Final%20report200902 1 8.pdf).
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A.  National Statistics Concerning Photo ID Access

Photo ID laws burden minority voters disproportionately for the following two
reasons: (1) racial disparities in access to photo ID; and (2) uneven enforcement of photo
ID laws across racial lines.

First, as one nationwide survey showed, 11% of United States citizens—more
than 21 million individuals—lack state-issued photo ID."" While that number is troubling
in itself, there are also substantial racial disparities in rates of photo ID ownership: the
same survey indicated that 25% of African-American voting age citizens have no current
government-issued-photo ID (or a total of over 5.5 million voting-age African-American
citizens), compared to only 8% of white voting-age citizens."” Numerous regional and
statewide studies show similar disparities.”” Another survey found that 19% of African
Americans, but only 3% of whites, do not possess a driver’s license." It is unmistakably
clear, given these numbers, that the burdens of photo ID laws fall disproportionately on
qualified and otherwise eligible African-American voters.

"' See Brennan Center for Justice, Citizens Without Proof: A Survey of Americans’
Possession of Documentary Proof of Citizenship and Photo Identification (Nov. 2006), at 3,
available at http://www brennancenter.org/page/-/d/download_file_39242.pdf.

" See id, at 3. See also Crawford v. Marion County Bd. Of Elections, 553 U.S. 181, 221
n.25 (2008) (Souter, J., dissenting) (observing that “[s]tudies ... suggest that the burdens of an
ID requirement may also fall disproportionately upon racial minorities™) (citing Spencer
Overton, “Voter ldentification,” 105 Mich. L. Rev. 631, 659 (2007)).

“In Georgia, for example, African-American registered voters are nearly twice as likely
to be without driver’s licenses as white registered voters. M.V. Heod, III & Charles S. Bullock,
WL, Worth a Thousand Words? An Analysis of Georgia’s Voter Identification Statute, 15 (Apr.
2007), http:/fwww.vote.caltech.edu/VoterID/GAVoterID (BullockHood).pdf. Similarly, a study
of California, New Mexico and Washington voters found that minority voters arc less likely to
have various forms of identification, such as driver’s licenses, birth certificates, or bank
statements. Matt A. Bareto, et al., Voter ID Requirements and the Disenfranchisements of
Latino, Black and Asian Voters, Am. Pol. Sci. Ass’n Presentation (Sept. 1, 2007), available at
http://faculty. washington.edu/mbarreto/research/Voter ID APSA.pdf. Evidence from individual
counties is also striking: in Milwaukee County, for instance, fewer than 47% of Black adults and
43% of Latino adults, compared to 85% of White aduits, have a driver's license, and for young
Black males, the difference was even more striking: only 22% of African American men
between the ages of 18 and 24 had a driver's license. See Daniel P. Tokaji, If It’s Broke, Fix It:
Improving Voting Rights Act Preclearance, 49 Howard L.J. 785, 814 (2006) (citing John
Pawasarat, The Driver License Status of the Voting Age Population in Wisconsin, available at
hitp:// www uwm.edu/Dept/ETVbarriers/DriversLicense.pdf.).

¥ See Charles Stewart ill, “What More Can We Learn from SC?” available at
http://electionupdates.caltech.edu/?p=4185 (citing Alvarez, supra note 10).
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Second, empirical evidence demonstrates that the effects of these laws are not
limited only to those voters lacking photo ID. Rather, due to uneven enforcement, these
restrictions are felt disproportionately by African-American voters as a whole.
Nationally, 70% of all African-American voters were asked to show photo identification
at the polls during the 2008 Election, as.opposed to only 51% of white voters.”” These
eligible African-American voters were forced to cast provisional ballots at a rate four
times higher than were white voters. "¢ Unfortunately, numerous studies have shown that
provisional ballots are not always counted as frequently as regular ballots.!” In other
words, photo ID laws place disproportionate burdens on afl African-American voters, not
just those who lack a photo ID.

B. Socio-Economic Context

There are also pronounced disparities in access to photo ID because of broad
socio-economic disparities with respect to factors that correlate with photo ID ownership
and access. The most common form of state-issued photo ID is a driver’s license, but
there are substantial racial disparities nationwide in terms of vehicle use and ownership:
19% of African Americans and 13.7% of Latinos nationally live in a household without a
car (as compared to only 4.6% of whites)."® It follows that African American voters
would be less likely to possess photo ID than white voters.

Moreover, while African Americans tend to have less access to motor vehicles,
they also tend to be more likely than whites to live at an address different from the one on
their licenses. According to the most recent Voting and Registration Supplement
released by the Census Bureau, 50% of African-American respondents stated that they
had lived at their current address for four years or fewer, as compared with only 38% of
white respondents, which helps explain why, even among those citizens who have
driver’s licenses, African Americans are less likely to have licenses with their current
address on it (only 68% of African Americans, as compared to 87% of whites)."”

5 See Alvarez, et al., supra note 10, at 43; Charles Stewart 11, et o, CalTech/MIT
Voting Technology Project, Working Paper #82, Racial Differences in Election Administration
29 (July 2009), available at http://www.vote.caltech.edw/drupal/node/278.

¢ See Stewart, supra note 15, at 31.

"7 See Pew Center for the States, Provisional Ballots: An Imperfect Solution (July 2009)
(noting that 40% of provisional ballots were not counted during the 2008 election, and the rates
and reasons for rejection of provisional batlots vary widely among and within states), available
at http://www.pewccnteromhestates‘org/uploadedFilcs/ELEC_ProvBallotﬁBrief_O709.pdf.

¥ See Alan Berube, The Brookings Institution, er al, Socioeconomic Differences in
Household Automobile Ownership Rates: Implications for Evacuation Policy 7 (June 2006),
available at gsppi.berkeley.edw/faculty/sraphael/berubedeakenraphael pdf,

¥ See Stewart, supra note 15 (citing Alvarez, et al., supra note 10).
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More broadly, there are meaningful racial disparities nationwide with respect to
the poverty rate: as of 2009, 25.8% of African Americans and 25.3% of Latinos lived in
poverty, compared to only 9.4% of non-Hispanic whites.”® Given that citizens earning
less than $35,000 a year are more than twice as likely as others to lack a current state-
issued photo ID card,”' photo ID laws impose an undue burden on the right to vote for
many poor people, and have a racially disproportionate impact.

This is equally true regardless of whether photo ID is offered free of charge. For
instance, in Texas, although photo ID is purportedly offered free to those who cannot
afford it, in order to obtain a photo ID card from the Texas Department of Moter
Vehicles, a person must present another form of government-issued identification, such
as a passport or a combination of documents, such as a birth certificate and a certified
copy of court order indicating the applicant’s name and date of birth.”? These supporting
documents are not offered free of charge. Obtaining a birth certificate in Texas, for
example, costs $22,% and the underlying costs are similar in other states.”® Although
some photo ID laws contain exemptions—for instance, for individuals who have a
religious objection to being photographed——most lack adequate safeguards for those
individuals who simply cannot afford an ID card.

Additionally, the direct cost of obtaining a photo ID is exacerbated by the
additional transportation expenses of traveling to an office of the state Department of
Motor Vehicles. Given the substantial racial disparities in vehicle access cited above, the
burden of traveling to a motor vehicle office will likely be felt disproportionately by
minority voters. This i3 not to even discuss the greater rigidity in working schedules for
many minority voters.

For many individuals, these underlying costs are, as a practical matter, prohibitive.
Although these amounts may not seem substantial to some, poll taxes of as little $1.50

% See National Poverty Center, The University of Michigan, Poverty in the United States,
available at http://www.npc.umich.edw/poverty/#4.

2! See Brennan Center for Justice, supra note 11, at 3.

2 See Texas Department of Public Safety, Identification Requirements for a Texas Driver
License or Identification Card, available at
hitp:/fwww.txdps.state.tx.us/DriverLicense/identificationrequirements. htm.

3 See Texas Department of State Health Services, Certified Copy of a Birth Certificate,
available at http://www.dshs state.tx.us/vs/reqproc/certified_copy.shtm.

# See Julien Kern, “As Applied Ceonstitutional Challenges, Class Actions, and Other
Strategies: Potential Solutions to Challenging Voter Identification Laws After Crawford v.
Marion County Bd. of Election,” 42 Loyola of L.A. L. Rev. 629, 636 (2009) (noting fees of up to
$28).
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have been deemed an unconstitutional burden on the right to vote.”” For impoverished
individuals—who are disproportionately people of color—the $15 that they must spend
“in order to obtain their birth certificates and vote is $15 that they must subtract from
their meager ability to feed, shelter and clothe their families.”

No one should have to choose between feeding one’s family and exercising the
most fundamental right of our democracy.

Moreover, the oldest and youngest members of the African-American community
will be disproportionately burdened by these laws. At one end of the spectrum, photo ID
laws have a uniquely burdensome impact on elderly African-American voters, many of
whom, because they were born when de jure segregation prevented equal access to
hospitals,”” lack the requisite birth certificates necessary to obtain a government-issued
photo ID.® As a state-issued photo ID generally cannot be obtained without a birth
certificate, many elderly African Americans are, by virtue of history and their race,
entirely incapable of satisfying the requirements of these laws.

In South Carolina—which recently submitted a proposed photo ID law for review
under Section 5 of the Voting Rights Act—one local news station recently carried a story
of one such individual: 85 year-old Larrie Butler, an African-American man who was
born without a birth certificate, and cannot obtain a state-issued photo ID card.” Even
where the burden of cost can be overcome, obtaining accurate birth certificates still
presents a significant hurdle because of inaccurate and incomplete records. This is
particularly in rural areas, and for individuals born before the 1970s.*® Given the history
of segregation in many states, Mr. Butler is likely to be one of thousands of examples of

B See Harper v. Va. Bd. of Elections, 383 U.S. 663, 670 (1966) (striking down poll tax of
$1.50, and holding that “[w]ealth or fee-paying ... has no relation to voting qualifications; the
right to vote is too precious, too fundamental to be so burdened™).

8 Weinschenk v. State, 203 S.W.2d 201, 214 (Mo. 2006).
%7 See David Barton Smith, Health Care Divided: Race and Healing a Nation 14 (1999),

% See Sam Shapiro, “Development of Birth Registration and Birth Statistics in the United
States,” 4 Population Studies 86, 99 (1950); Kevin Outterson, “Tragedy and Remedy:
Reparations for Disparities in Black Health,” 9 DePaul J. Health Care L. 735 (2005).

¥ See Steven Dial, “DOJ Requests More Information on SC's Voter ID Law,”
WLTX.com, Columbia, SC, Aug. 29, 2011, available at
http//'www.witx.com/news/article/ 149280/2/DOJ-Requests-More-Information-on-SCs-Voter-1D-
Law.

3% See Dawn Hinshaw, “No Photo ID? These Doctors Are on the Case,” The State, July
18, 2011, available at hitp://www thestate.com/2011/07/18/1901858/no-photo-id-these-doctors-
are.html (describing rural doctors in South Carolina who have encountered thousands of patients
without state-issued photo ID).
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elderly African Americans who will be unable to exercise the right to vote because he
literally cannot comply with the requirements of a proposed photo ID law.

At the other end of the spectrum, participation of the newest generation of African
American voters is also threatened by the proposed photo ID laws. For instance, the
State of Texas has proposed a photo ID law pursuant to which students will not be
permitted to rely on their student identification cards—even those identification cards
issued by the State itself—in order to verify their identities at the polls.!

One recent investigation conducted by the League of Young Voters indicated that
Texas’s proposed photo ID law will effectively disfranchise hundreds of students at
Texas’s historically Black colleges and universities, where many students do not have
and cannot obtain a Texas state-issued identification card other than a student ID card.
Many of these students do not have underlying documentation necessary to obtain a state-
issued photo ID, cannot afford to pay for those underlying documents, come from out of
state and cannot locate those underlying documents, or simply lack transportation to
obtain a state-issued photo ID.

For example, in explaining the hardship that the proposed photo ID law would
impose on them, students at the historically Black college Prairie View A&M students
told investigators:

¢ “[Ml]y hometown is 500 miles away and it will be nearly impossible to get my
birth certificate in a timely manner.”

¢ “I am an out of state student and do not have the funds to get my birth
certificate.”

» “1 will not [be able to] vote because I do not have enough money to get my
birth certificate.”

» “[H]aving my birth certificate sent here would be too long and [would cost] too
much money.... I am now a freshman at Prairie View without the ability to
drive, [and] T am not able to get the items that I need” to obtain a state-issued
photo ID card.

* “I don’t have money to get another birth certificate because I am a college
student...”

¢ “Ido not have my birth certificate with me at the university.”

3 See Texas SB 14 § 14 (listing acceptable forms of identification).

10
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e “Idon’thave acar ... and my birth certificate is in Washington State.”
¢ “Ido not have transportation [to travel] to the voter registration building...”
e “This law would prevent me from voting because I don’t have a car...”

e “It would be a burden to me to have to obtain the documents necessary.... I do
not own a car...”

Dozens of students at Prairie View A&M indicated that they would be effectively
prohibited from voting by the proposed photo ID law. In all, thousands of students across
the state at Texas’s historically Black colleges and universities—a new generation of
citizens who are eligible to vote or who are already registered to vote—would be
disfranchised by Texas’s proposed photo ID law. Unfortunately, for many young African
Americans, the discouraging burdens of these laws will shape their very first experiences
with voting and political participation; the effects of these laws on young voters may be
long-lasting.

C. The Absence of a Rationale for Pheto ID Laws

Although I do not in this testimony today purport to address in detail the
tmpoverished rationale for photo ID laws—namely, to prevent in-person electoral
fraud—it is important to underscore that there appears to be no record of voter fraud with
respect to in-person voting that would justify the photo ID laws that have recently been
passed or proposed. As Royal Masset, the former Political Director of the Republican
Party of Texas has stated in reference to rumors of in-person voter fraud in Texas: “It’s a
lie. It’s not true. It does not exist,™

To be sure, there have been limited, isolated instances of voter fraud that can and
should be addressed—but these cases have almost always involved absentee ballots,
which photo ID laws do not implicate in any way.”> By contrast, there have been a grand

*2 R.G. Ratcliffe, “Voter fraud in Texas: ‘It’s a lie.””, Houston Chron., May 17, 2007,
available at http://blog.chron.com/texaspolitics/2007/05/voter-fraud-in-texas-its-a-lie/

3 See, e.g., Tom Glaze, Waiting for the Cemetery Vote: The F: ight to Stop Election Fraud
in drkansas (2011); Bob Gardinier, “Democrat Admits Role in Voter Fraud Case,” Albany
Times-Union, Aug. 26, 2011, available at http://www.timesunion.com/locaVarticle/Democrat-
admits-role-in-voter-fraud-case-2142541.php; Sid Salter, “Absentee Ballot Fraud More a Threat
than  Voter ID,”  Hattiesburg  American, Aug. 24, 2011, available at
http://www hattiesburgamerican.com/article/20110825/OPINION/108250307/Absentee-ballot-
fraud-more-threat-than-voter-ID; Meg Coker, “Sowers Guilty on Ten Voter Fraud Counts,”
Tunica Times, April 21, 2011, available at

11
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total of 9 suspected fraudulent votes that could have been prevented by restrictive photo
ID laws since 2000—a period in which over 400 million votes were cast in general
clections alone.®® Against this alleged of 0.000002% fraud rate, photo ID laws that
would prevent thousands of eligible citizens—and perhaps more—make little sense.

These statistics are troubling. In balancing the virtually non-existent risk of in-
person vote fraud against the measurable and identifiable record of actual
disfranchisement of qualified voters, we should err on the side of permitting qualified
voters access to the polls.”

Conclusion

As the statistics and examples above demonstrate, many of the recently proposed
and enacted voting measures will present significant hurdles for qualified voters who
seek to exercise their right to vote. Disproportionately, these disfranchised Americans
will be people of color. LDF urges that these efforts be carefully scrutinized in order to
determine whether the costs and burdens imposed on the rights of voters far outweigh any
conjectural benefits. Moreover, LDF urges Congress to prioritize those efforts that are
aimed at ensuring equal and full participation for all voters. The future of American
democracy remains tied to our ability to address the persisting discriminatory barriers that
exclude scores of citizens from being able to register and cast their ballots for their
candidates of choice.

http://www tunicatimes.com/index.php?option=com_content&view=article&id=1176:sowers-
guilty-on-ten-voter-fraud-counts&catid=2:paid&ltemid=26.

* Justin Levitt, “The Real Victims of Election ID Laws,” Politico.com, June 14, 2011,
available at http://www.politico.com/news/stories/0611/56939 html.

3 See Purcell v. Gonzalez, 126 8. Ct. 5, 7 (2006) (per curiam) (“[Tlhe possibility that
qualified voters might be turned away from the polls would caution any district judge to give
careful consideration to the plaintiffs’ challenges™).

12
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Statement of
Janaye Ingram
DC Bureau Chief
National Action Network
“A Poll Tax By Any Other Name”
Subcommittee on the Constitution, Civil Rights and Human Rights — Senate Committee on the Judiciary
September 8, 2011

On behalf of the National Action Network, | want to thank Chairman Durbin, Ranking Member Graham and
members of the Subcommittee for receiving statements and hearing testimony on this matter, | am Janaye
Ingram, DC Bureau Chief for the National Action Network. Since its founding in 1991 by Rev. Al Sharpton, the
National Action Network has worked to protect the civil rights of disadvantaged and underserved populations.
Under the leadership of Rev. Al Sharpton along with current Executive Director, Tamika Mallory, we have
worked tirelessly to ensure that minorities, the elderly, young people, low-income populations and the
disabled are not left behind, are extended equal rights and protections, and ensuring that they are treated as
full citizens. However, the recent voter id legislation and legislative efforts in states across this country will
limit their voting rights and prevent those groups of citizens from having full participation in the democratic
process.

Voting is a right that should be granted to anyone who is eligible. Despite having the right to vote, millions of
voters are now seeing barriers that prevent them from exercising that right. At stake is the ability of certain
groups of people to vote for the person whom they deem to be best equipped to address the daily issues that
affect all of us; issues like healthcare, education, housing, public safety, and economic opportunity are at stake
when eligible vaters are made inefigible by legislation that prevents them from exercising their rights. Current
efforts in 38 states that prevent voting among these populations include voter photo identification legislation,
shortened early voting periods, restrictions on third-party and same day registration, proof of citizenship
requirements, and voting restriction of ex-felons'. Though many feel we have come a fong way from the days
of literacy tests, poll taxes, and physical violence and intimidation, these new barriers to voting are just as
damaging to the American democratic process and disenfranchise millions of active and potential voters.

The reason for the legislation being introduced and in some states, enacted, is a claim that the legislation
prevents voter fraud. However, voter fraud is very rare and the laws really make it more complicated for
people to vote. In the instance of voter photo identification, the legislation only protects from voter
impersonation, not other cases of fraud. Research by the Brennan Center for Justice has found, “virtually no
confirmed examples of impersonation fraud.”> Moreover, the Department of Justice investigated and
prosecuted cases of voter fraud from 2002 through 2007 and in those five years not one case of impersonation
fraud was prosecuted.> According to Advancement Project, 11% of the population, or approximately 21 miition
people, lack a current government photo 1D. Represented in that 11% are 25% of voting age African
Americans; 15% of those earning less than $35,000 18% of those ages 65 and above; and 20% of voters ages
18-29.* The cost of getting a photo ID in and of itself is the equivalent of a poll tax. Even in states where the ID
will be provided for free, the ability to get supporting documents makes obtaining the voter photo ID more
difficult. Many of the people affected by this legislation are on tight or fixed incomes. Without documentation
like birth certificates, it is impossible to be able to get a voter phote ID. In states where there may be a
“nominal” fee, the cost may still be too high for certain populations. A nursing facility employee in North
Carofina wrote in to the Burlington Times News to talk about her experience saying, “Cutting down on early
voting hurts the residents {of the nursing facility). Most residents only get $30 a month and a photo ID cost{s)
$10 or more at DMV."*

In states where there have been cuts to early voting, this again affects the aforementioned populations. In
Florida during the 2008 Presidential election, nearly 1/3 of all the early votes on the Sunday before the
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Presidential election were cast by blacks.® The new law in Florida will prevent voting on the Sunday before the
election. One Florida resident, Evelyn Garcia, described why it was so popular, saying, “We go to church on
Sunday, and then we go together and early-vote. People try to help each other because transportation was a
problem and knowing where to vote was a problem with some people who were new in the community.”” By
eliminating the Sunday prior to the election as an early voting day, it will serve as an impediment to voting
access and will not help to eliminate claims of voter fraud. Limiting third party registration is a clear
suppression effort that makes it extremely difficult for nonpartisan nonprofit organizations to register voters
and turn in the forms under the strict timelines. If these organizations and the volunteers they use to help
register voters fail to turn in the forms within 48 hours, they will face a fine of up to a $1,000.2 The League of
Women Voters has said they will stop registering voters in the State of Florida.’ That could have a huge impact
on the amount of people who even take the first step to be engaged in the political process within that state.

Aside from the disenfranchisement of voters are the financial implications these laws have within the states.
Many states will spend millions of doilars to implement this type of legislation, even while facing budget
deficits and cuts. For example, s voter 1D program could cost Missouri more than $20 million over three
years.)® There have been many who have fought and given their lives for the right to vote, and while many
have made strides to protect it, what we are now seeing is that there are still some who believe that the right
to vote should not be extended to every person who is eligible. While there is room to improve the election
process across the country, these latest tactics are not the way. These state governments are making it harder
for their constituents to vote when they should be making it easier. The National Action Network will continue
to fight these efforts and where there is a law, we will fight within the law to ensure that as many people who
are eligible exercise their right to vote. Thank you for the opportunity to speak about this very important
issue.

* Ari Berman. “The GOP War on Voting.” roflingstone.com. Wenner Media. August 30, 2011.
http:/fwww.rollingstone.com/politics/news/the-gop-war-on-voting-20110830
? Adam Skaggs. “Myth of Voter Impersonation Fraud at the Polls: Testimony to Texas Senate.” Brennancenter.org. The
Brennan Center for Justice. March 10, 2009.
http //www.brennancenter org/content/resource/myth_of_voter_impersonation_fraud _at_the_polls/

® Ari Berman. “The GOP War on Voting.” rollingstone.com. Wenner Media. August 30, 2011.
http //www.rollingstone.com/politics/news/the-gop-war-on-voting-20110830

* Advancement Project. “What's Wrong With This Picture? New Photo ID Proposals Part of a National Push ta Turn Back
the Clock ont Voting Rights,” p.iii, April 7, 2011.
http //www.advancementproject.org/sites/default/files/publications/Picture%201D6%20low. pdf

®linda Snipes-Martinez.”Voter 1D Would impair Rights for Elderly, Students and Minorities,” TheTimesNews.com. The
Burlmgton Times News. June 8, 2011. http://www thetimesnews.com/articles/residents-44768-voting-photo.htm!

® Frank Cerabino. “Early Voting Change Might Reduce Black Participation,” PaimBeachPost.com. The Palm Beach Post. luly
6, 2011. http://www.palmbeachpost.com/news/cerabinc-early-voting-change-might-reduce-black-participation-
1587638 .htmi?printArticle=y
7 Ibid.
® sarasota County Supervisor of Elections. /t’s the Low — Third Party Voter Registration,
http://www.srgelections.com/Content.aspx?ID=151
? Brendan Mclaughlin. “ League of Women Voters Accuses Legistature of Voter Suppression,” abcactionnews.com. Action
News. May 11, 2011. http://www.abcactionnews.com/dpp/news/political/league-of-women-voters-accuses-legislature-
of-voter-suppression
' advancement Project. “What's Wrong With This Picture? New Phato ID Proposals Part of a National Push to Turn Back
the Clock on Voting Rights,” p.15, April 7, 2011.
http://www.advancementproject.org/sites/default/files/publications/Picture%ZOlDG%ZOIOWApdf
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Subcommittee on the Constitution, Civil Rights and Human Rights
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The Lawyers’ Committee for Civil Rights Under Law thanks Senator Durbin
for convening this critically important hearing on “New State Voting Laws™
Barriers to the Ballot” to highlight the current assault on voting rights. We
appreciate this opportunity to comment on the wave of restrictive voting laws
affecting voters across the country. We hope this hearing will be one of many
steps taken by Congress to address this issue and highlight the importance of
protecting the right to vote for all Americans, particularly the most vulnerable
amongst us.

The Lawyers” Committee for Civil Rights Under Law was established in 1963
as a nonpartisan, nonprofit organization at the request of President John F.
Kennedy. Our mission is to involve the private bar in providing legat services
to address racial discrimination and to secure, through the rule of law, equal
Justice under law. For over 48 years, the Lawyers’ Committee has advanced
racial equality by increasing educational opportunities, fair employment and
business  opportunities, community  development, open  housing,
environmental health and justice, criminal justice and meaningful
participation in the electoral process. Through this work, we have learned a
great deal about the challenges confronting our nation as it continues to tackle
issues of race and equality of opportunity for all. It is through this lens that
the Lawyers’ Committee works at the national, state and local levels to
eliminate the racial disparities existing in our electoral system and to protect
the franchise for all Americans.

As part of our ongoing commitment, the Lawyers’ Committee serves as the
legal lead in the Election Protection Coalition efforts to protect the right to
vote. Election Protection is the nation’s largest non-partisan voter protection
coalition and has become an invaluable resource for traditionally
disenfranchised voters. It is a diverse coalition of more than 160 national,
state and local grassroots, civil rights, and civic engagement organizations and
maximizes the resources and expertise of the groups involved. The work of
the Election Protection Legal Committees (EPLCs) involves the entire voter
engagement process, including meeting with election officials, supporting
non-partisan grassroots organizations, and providing valuable voter education
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and voter protection materials and resources. In addition to the critical
programmatic and litigation efforts of our Voting Rights Project, our decade
long record of successful coalition work through Election Protection has
provided the Lawyers’ Committee with the knowledge and experience to
counter the ongoing assault on voters’ rights.

One of the comerstones of the Election Protection program is 1-866-OUR-
VOTE, the nation’s largest voter services hotline which, since its inception,
has responded to over 500,000 calls from voters across the country, including
over 240,000 during the 2008 election cycle. The stories that make up over
100,000 reports in our database paint the most complete picture available of
the American voting experience from the perspective of the voter. As we can
see, the root institutional problems, which led the public to realize our election
administration  system is fraught with opportunitics for mass
disenfranchisement, endure. Over the last four major election cycles, the top
problems reported to Election Protection have remained the same:

* 2004 - Registration problems (44%), polling place problems (19%),
absentee ballot problems (11%), voting equipment problems (7%)

* 2006 - Polling place and voting equipment problems (53%),
registration problems (17%), voter intimidation problems (9%),
absentee ballot problems (6%)

* 2008 — Registration problems (34%), polling place problems (26%),
voting equipment problems (15%), absentee batlot problems (9%)

® 2010 - Polling place problems (29%), registration problems (24%),
voting equipment problems (11%), absentee ballot problems (8%)'

Statistics like these reveal that voter registration challenges continue to be
greatest barrier to the ability to vote for most Americans. Noticeably absent in
this list are mass reports of voter impersonation fraud which continues to be
the primary justification for the rash of restrictive voter laws being proposed
and implemented across the country. Instead of debating bipartisan solutions
to modernize our cumbersome voter registration system and other solutions to
the barriers that block access to the ballot box, state legislatures across the
country are erecting further barriers through the enactment of burdensome
voter ID requircments, proof of citizenship laws, restrictions on early voting

! Lawyers® Committee for Civil Rights Under Law, 2010 Election Protection Report (2010)
available at www 8660urvote.org
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and unnecessary requirerents to vote by mail, to name a few. These bills are
a solution in search of a problem that only serves to inhibit voters from fully
participating in the electoral process.

Discriminatory Impact

The 2008 Presidential Election vividly highlighted the fact that a new
electoral majority is emerging with Blacks, Latinos and youth voting in record
numbers. Black and Latino voters today make up 20 percent of the vote, and
are projected to rise to 45 percent by 2050. That is a critical swing vote in
many states. Rest assured that this has not gone unnoticed. It is through this
lens that we must consider the utility and impact of recent voter suppression
efforts in the states.

Restrictive voter ID laws only have one true impact, the disenfranchisement of
eligible voters—especially the elderly, young voters, minorities, and low-
income voters. Despite rhetorical flourishes, studies consistently estimate that
approximately 10 percent of voting-age citizens in the country—or more than
20 million individuals—Iack a government-issued photo ID.2

Research at the state level confirms that a significant portion of the population
lacks government-issued ID. Specifically, a recent survey found that roughly
13 percent of registered Indiana voters lack an Indiana driver’s license or an
alternate Indiana-issued photo ID.> The Georgia Secretary of State estimated
that 198,000 registered Georgia voters lack a driver’s license or alternate state
photo ID.* The Secretary of State of Arizona estimated that 12 percent of the
registered voters in that state~—or 375,000 individuals—have no driver’s
license or state non-operator ID.” And the state of Missouri, in its

? See Comm’n on Fed. Election Reform, Building Confidence in U.S. Elections 73 n.22
(2005); Brennan Center for Justice, Citizens Without Proof: 4 Survey of Americans’
Possession of Documentary Proof of Citizenship and Photo Identification (Nov. 2006)
available at hnp://vwvwvotc.caltcchAcdu/VoterIDfCi:izensWithoutProof.pdf ; Carter-Ford
Commission on Election Reform, To Assure Pride and Confidence in the Electoral Process:
Task Force Reports to Accompany the Report of the National Commission on Election
Reform, No. VI: Verification of Identity {Aug. 2001), available at
http://www.tcforg/Publications/ElectionReform/99_full_report.pdf.

* Matt A. Barreto, et al., Washington Institute for the Study of Ethnicity and Race, Working
Paper, The Disproportionate Impact of Indiana Voter 1D Requirements On The Electorate
available at hiip://depts.washington.edu/uwiser/documents/Indiana_voter.pdf

* See Sonji Jacobs & Megan Clarke, No ID? Votes Cast Can Become Castoffs, Atl. J. Const.,
Nov. 2, 2007, at 1A.

5 Report of R. Anthony Sissons at 8, Gonzalez v. Stete of Arizona, No. CV06-1268-PHXROS
(D. Ariz.), available at
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unsuccessful defense of its restrictive photo ID law, found that between
169,000 and 240,000 registered Missouri voters lack a driver’s license or
alternate state photo [D.6

Low-Income Voters

Restrictive voter ID laws disproportionately impact those who can least afford
it. A 2006 nationwide survey concluded that voting-age citizens earning less
than $35,000 in annual income were more than twice as likely to lack a
government-issued ID as those earning more than $35,000.”

The obligation to either offer free identification or provide additional voter
education and poll worker training is also an issue. While many states (Ohio,
Wisconsin, Georgia, etc.) have included the ability for voters to obtain “free”
voter 1D in order to vote, this not a simple process, nor in many instances,
even a free process. In fact, in Wisconsin, one must now to ask for free ID
before the state will accommodate the voter, thus resulting in many voters
paying a poll tax to vote.® Furthermore, the transportation and ancillary costs
of obtaining one’s birth certificate or other supporting documentation in order
to obtain the requisite voter ID still remains and is extremely troubling. States
still fail to properly address this concern and the photo ID advocates fail to
acknowledge the inherent unfairness and discriminatory impact upon certain
voters.

African Americans and Latino Voters

Hyperbole is unnecessary when speaking about the racial impact of restrictive
voter ID laws and other restrictive measures. Numerous studies have shown
that  minorities  disproportionately lack  government-issued photo
identification. The same 2006 nationwide study of voting-age citizens cited
above found that African-Americans are more than three times as likely as
Caucasians to lack a government-issued photo ID, with one in four African-

http //moritzlaw.osu.edw/ 1 3electiontaw/litigation/documents/exhibits Ndmtnforpreliminjunct
1onanzona pdf.

S Weinschenk v. Missouri, 203 S.W.3d at 206.

7 Brennan Center for Jusmc szenv Without Proof! 4 Survey of Americans’ Possession of
Doc v Proof of Ci ip and Photo Identification (Nov. 2006) available at
http /1www.vote.caltech. edu/VotcrID/CntlzensWnthouthof pdf

& The Capital Times, Top DOT official Tells staff not to mention free voter ID cards to the
public — unless they ask.(Wednesday, September 7, 2007) available at
htip:/host.madison.com/ct/news/local/govt- -and-politics/capitol-report/article_335f59fa-d8fe-
11e0-8a23-001cc4c03286. himl
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Americans owning no such ID.° Information from individual states confirms
the racial imbalance. A 2005 study of voting-age citizens in Wisconsin
determined that 55% of African-American males and 46 percent of Hispanic
males—as compared with 16 percent of white males—Iack a driver’s license
(and the corresponding figures for females are 49 percent of Aftican-
Americans, 59 percent of Latinas, and 17 percent of whites).'® An
examination of registered voters in Georgia similarly found that African-
Americans and Latinos were roughly twice as likely as whites to lack a
driver’s license or other state-issucd photo ID."!

Furthermore, the detrimental impact upon minority voters is not limited to
only the effect of restrictive voter ID laws. Other suppressive initiatives such
as those restricting early voting and the ability to register voters are equally
discouraging and similarly disproportionate against minority voters. In
Florida, during the debate of H.B. 1355, the racial undertones and historical
inscnsitivity was palpable. The voting changes made in H.B. 1355 included
1) a panoply of burdensome and wholly unnecessary restrictions on the ability
to conduct voter registration drives, 2) a reduction in the number of days
during which early voting will be conducted, and a possible resulting
reduction in the number of early voting hours, and 3) a limitation on registered
voters' existing opportunity to vote when they move between Florida counties
and do not re-register to vote in their new county.

As justification for these changes, state Senator Michael Bennett
suggested emphatically that voting and voter registration should be made
more difficult under Florida law:

You say it is inconvenient. Ever read the stories about people
in Africa? People in the desert who literally walk 200-300
miles so they could have an opportunity to do what we do?
And we want to make it more convenient? How much more
convenient do you want to make it? Want to go to their house?

. This is a hard fought privilege. This is something people
died for. And you want to make it convenient? ... Why would
we make it any easier? [ want ‘em to fight for it. I'want ‘em to
know what it’s like. I want ‘em to have to walk across town to

° Id.

'® John Pawasarat, University of Wisconsin-Milwaukee Employment & Training Institute,
The Driver License Status of the Voting Age Population in Wisconsin 4-5 (2005), available at
hitp:/feeww.uwim.edw/Dept/ETbarriers/DriversLicense.pdf.

"''M. V. Hood Il & Charles S. Bullock, 11, Worth a Thousand Words? An Analysis of
Georgia’s Voter ldentification Statute 15 (2007).
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£0 over and vote. { want ‘em to at least know the date of when
they’re supposed to vote. 1 don’t think so. . . . This is Florida
and we should count. We do make it convenient for people to
vote but I gotta tell ya [ wouldn’t have any problem making it
harder. ... I want the people in the State of Florida to want to
vote as bad as that person in Africa who is willing to walk 200
miles for that opportunity he’s never had before in his life.
This should not be easy. This should be something you feel
with a passion.'?

This comment is in stark contrast to the experiences of state Representative
Cynthia Stafford stating:

“When I read this bill, I thought about my 86 year old grandmother. . .
. I thought about her as 1 read the provisions in this bill that, in my
opinion, create barriers to voting. 1 thought about my grandma who
was born in this country but was not allowed to vote in this country
until 1965 because of the color of her skin. When my grandma was
finally granted the right to vote in 1965 there were barriers put in place
to exercising the right to vote. I submit to you that this bill creates
barriers to exercising the right to vote. . . . Are we now criminalizing
voter registration efforts? . . . . Anything that makes it harder for a
person to vote or harder for that vote to count is very concerning and
alarming.

Eiderly voters

Restrictive voter ID requirements also disproportionately affect older voters.
Specifically, 18 percent of citizens nationwide who are above the age of 65
lacks a current, government-issued photo ID." A study in Wisconsin likewise
determined that roughly 23 percent of voting-age citizens over 65 lacked a
driver’s license or other state-issued photo ID.” In Georgia, similarly, 25
percent of registered voters over 65 own no driver’s license or Georgia 1D

"2 FLA. SENATE DEB.: Final Passage, Senator Bennett (May 5, 2011, 35:40-38:24).

" FLA. HOUSE DEB.: 3rd Reading, Rep. Stafford (April 21, 2011, 37:35-40:09).

"* Brennan Center for Justice, Citizens Withous Proof: A Survey of Americans’ Possession of
Doc 'y Proof of Citizenship and Photo Identification (Nov. 2006) available at
hitp://www.vote.caltech.edu/VoterID/CitizensWithoutProof.pdf.

% John Pawasarat, University of Wisconsin-Milwaukee Employment & Training Institute,
The Driver License Status of the Voting Age Population in Wisconsin 4-5 (2005), available at
htp://www.uwm.edu/Dept/E Tlbarriers/DriversLicense.pdf.
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card.'®  Again, the disproportionate effects reflect disparities in access to
motor vehicles: While 10 percent of all households had no access to a vehicle,
17.5 percent of over-65 households lacked access to a vehicle.!”

Youth and Student Voters

Young people and students are particularly harmed by restrictive voter ID
requirements. An examination of Federal Highway Administration data
concerning citizens aged 18 to 23 found that the share of persons without a
driver’s hccme ranged from 32.5 percent for 18-year-olds to 18 percent for
23-year-olds.'® When age and race are considered together, the disparities
predictably become more pronounced. In Wisconsin, an astounding 78
percent of African-American males (as compared with 36 percent of white 17
males) aged 18-24 lack a driver’s license, and 66 percent of African-American
females (as compared with 25 percent of white females) aged 18-24 lack a
driver’s license.” Further, even if a young voter is attending college, their
student ID will not work.

Impact Story from Past Election

Studies and statistics provide the context for the discussion about the
discriminatory impact of the wave of restrictive voter laws, but personal
stories always help to more fully illustrate their negative impact. The story of
a group of nuns in Indiana is one of those stories that continue to crystallize
the negative impact of these laws. On May 6, 2008, as Indianans headed to
the polls for the first time since the Supreme Court decided Crawford,
Election Protection was on the ground assisting voters who had questions or
problems at the polls. Early that morning, Election Protection volunteer and
Lawyers’ Committee board member, John Borkowski, a partner at the law
firm of Hogan and Hartson, LLP, walked into a polling place on the campus
of St. Mary’s College in his hometown of South Bend. Students from the
college were being turned away because they only had a student ID from the
private college and not a government issued photo identification with an
expiration date. The students were devastated. While talking to Sister Julie

6 Common Cause/Georgia v. Billups, 406 F. Supp. 2d 1326 (N.D. Ga. 2005)

7U.S. Census Bureau, Tenure by Vehicles Available by Age of Householder (2000), available
at http:/factfinder.census.gov/serviet/DTTable?_bme=y&-geo_id=D&-ds_name=D&-
lang=en&-mt_name=DEC_2000_SF3_U_H045.

Spencer Overton, Voter Identification, 105 Mich. L. Rev. 631, 659 (2007).

' John Pawasarat, University of Wisconsin-Milwaukee Employment & Training Institute,
The Driver License Status of the Voting Age Population in Wisconsin 4-5 (2005), available at
http://www.uwm.edu/Dept/ET barriers/DriversLicense. pdf.
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McGuire, one of the poll workers, John discovered that it was not just the
students that were the victims of this misguided policy, but many of the nuns
who lived in the convent that housed the polling place. John talked to a
number of retired nuns, between 70-90 vears old who either did not have ID
or only had an expired license. These nuns no longer drove and had 1o need
for current, government issued photo identification. They lived in the
convent, among a community of their sisters. John discovered many of the
sisters who were ineligible did not attempt to come to the polls. And that is
the true scope of this tragedy. Most of the citizen voices made silent because
they do not have this type of ID, as many as 21 million eligible voters across
the country, will not show up because they know they will be turned away.
Hence, we cannot simply say that voter ID does not impact voter turnout.

That night, John summed it up best, referring to the voter ID law he said it
“definitely had the effect of preventing many people who were highly
motivated to participate in this primary election from exercising their right to
vote. It seems very ironic to me that a law intended to prevent voter fraud
prevented members of a single community, essentially a family, who have
lived together for years, from accepting the votes of their own sisters.”

Financial Costs of Restrictive Voter Laws

In addition to the discriminatory impact, the financial burden unnecessarily
placed upon state budgets is astounding. In this climate of economic crisis
and cost containment, some states have somehow found the money to restrict
voting rights, yet still cannot find money for public education or health care.
Data reveals that states have found that implememin% these laws increase their
spending on elections by as much as 50 percent.”’ With the passage of
Georgia’s 1D law, the Secretary of State of Georgia had to send letters out to
citizens suspected of not having the identification instructing them how to
obtain ID, advertise in print and on-air media, and mail out information
packets and reminders. Missouri estimates that a new voter 1D would cost the
state over $20 million to implement over the next three years. The Institute for
Southern Studies estimated it could cost North Carolina $14 million or more
over three years to educate its 6 million voters about that state’s proposed
voter ID law.”! Furthermore, in Wisconsin which has become a battleground

b Agraharkar, V., Weiser, W., and Skaggs. A. (2011) The Costs of Voter ID Laws: What the
Courts Say. Brennan Center for Justice at NYU School of Law. Available at
hitp://brennan.3cdn.net/2f0860b73fd559359_zzm6bhnld.pdf.

* Chris Kromm, "Voter ID Laws Carry Hefty Price Tag for Cash Strapped States," Institute
for Southern Studies, January 27, 2011,
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state on issues such as voting and the right to collectively bargain, the state’s
own Legislative Fiscal Burcau’s analysis of its restrictive voter ID bill
estimated that its recently passed ID law would cost over $2.7 million dollars
in lost revenue to supply free identification cards, $61,680 in new systems for
the Department of Transportation to issue free IDs, and $2.1 million in public
education and training costs.*

Efficacy of Restrictive Voter Laws

Proponents of restrictive voting requirements have failed to produce any
credible evidence of a massive conspiracy to impersonate eligible voters at the
polling place——the only type of election misconduct that photo ID actually
guards against. There are no shadow bands of ineligible voters roving from
polling place to polling place to affect election results. Moreover, the
Jjustification for restrictions on early voting or voter registration campaigns is
similarly evasive.

Regarding voter impersonation fraud, the prospects of affecting election
outcomes are quite low. Such a scheme would require coordinating an army of
individual impersonators in order to generate enough votes to sway an
election, and each impersonator ostensibly would have to:

» Take steps to ensure an accurate forging of the voter’s signature;

e Travel to the appropriate polling precinct site for the particular voter;

* Make sure the voter has not voted absentee or requested an absentee
ballot;

e Have accurate knowledge that the voter has not been removed from
the rolis or moved and re-registered at a different location;

e Wait in line, that can often be in excess of three hours, at the polling
place to cast a ballot in that voter’s name;

e Know that the registered voter has not already voted that day and does
not plan to before the polls close; and

2 Id, page 3
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® Risk detection by a hard working poll worker who may know the
registered voter personally.

International Treaty Obligations and Felony Disenfranchisement

As we discuss the voter suppression tactics in the states, we must also
highlight arguably the greatest disenfranchisement tactic by the states — felony
disenfranchisement laws. Sadly, the United States stands out in terms of the
breadth, depth, and severity of additional practices, which curtail and deny the
right to vote ~ felony disenfranchisement laws. In the United States, nearly
two million African Americans ~ or 8.25 percent of the African American
population — are disenfranchised, a rate three times the national average.®

Because cach state in the United States has established its own felony
disenfranchisement laws they widely across the country. Thirty-five states go
so far as to prohibit voting by individuals who are not incarcerated but are on
parole; thirty deny voting rights to persons on felony probation;™ ten states
restrict the voting rights of certain individuals who have entirely completed
their sentence; and in two of these states, all individuals with felony
convictions must obtain clemency from the governor before they can vote
again®  Only two states do not disenfranchise individuals with felony
convictions while incarcerated, notable exceptions to the rule?® At present,
states with greater nonwhite prison populations are more likely to ban
convicted persons from voting than states with proportionally fewer

* Jeff Manza & Christopher Uggen, LOCKED OUT: FELON DISENFRANCHISEMENT AND
AMERICAN DEMOCRACY 253 (Oxford University Press 2006).

** Probation is a scntence ordered by a judge, usually instead of, but sometimes in addition to,
serving time in jail. Parole is the conditional release of a prison inmate after serving part (if
not all) of his or her sentence.

* Two states deny the right to vote to all ex-felons who have completed their sentences. Nine
others disenfranchise certain categories of ex-offenders and/or permit application for
testoration of rights for specified offenses after a waiting period (e.g., five years in Delaware
and Wyoming, and two years in Nebraska). The Sentencing Project, Felony
Disenfranchisement Laws in the United States (2008),
htrp://semencingprojcct.org//\dmin/Documents/pub\ications/fd_bs*fdlawsinus.pdﬁ

* Rare outliers, Maine and Vermont comprise the two states that do not deny those with
felony convictions the right to vote. The Sentencing Project, Felony Disenfranchisement
Laws in the United States (2008), available at
http://www.scntcncingprojccmrg/doc/pubIicaIions/fdvbs_fdlawsinus.pdf
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nonwhites in the criminal justice system.”” Furthermore, African Americans
are not only disproportionately disenfranchised, but are also less likely to have
their voting rights restored.”®

The right to vote and the right to be free from discrimination have long been
recognized in the international system. Ratified by the U.S. in 1992, the
International Covenant on Civil and Political Rights (ICCPR) requires the
United States “to respect and to ensure” that all persons have a wide range of
civil and political rights.”” The treaty states:

“All persons are equal before the law and are entitled without
any discrimination to the equal protection of the law. In this
respect, the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against
discrimination on any ground such as race, colour, sex,
language, religion, political or other o?inion, national or social
origin, property, birth or other status.”°

Thus, the ICCPR not only prohibits state sponsored discrimination, but creates
an affimnative  obligation to ensure “effective protection against
discrimination.”

This International obligation must be ignored through neglect by Congress,
nor this Administration. In recent years, the Lawyers’ Committee has been
actively involved in monitoring and responding to reports written by the
United States in response to the requirements of both ICCPR and the
International Convention on the Elimination of All Forms of Racial
Discrimination (CERD). Ratified by the United States in 1994, CERD also
prohibits racial discrimination and requires that state parties “undertake to
pursue by all appropriate means and without delay a policy of eliminating

z Angela Behrens, Christopher Uggen, & Jeff Manza, Ballot Manipulation and the *“Menace
of Negro Domination”: Racial Threat and Felon Disenfranchisement in the United States,
1850-2002, 109 AJS 559, 596 (Nov. 2003). See also, Jeff Manza and Christopher Uggen
LOCKED OUT: FELON DISENFRANCHISEMENT AND AMERICAN DEMOCRACY 67 (Oxford
University Press, 2006) (Chapter 2, The Racial Origins of Felon Disenfranchisement, co-
written with Angela Behrens) (where African Americans make up a larger proportion of a
state’s prison population, the state is significantly more likely to adopt or extend felon
disenfranchisement).

2 Jd. at 592.

* Internationa! Covenant on Civil and Political Rights art. 2.1, available at
http://www2.ohchr.orglenglish/law/cepr.htm,
*1d. atart. 26.
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racial discrimination in all its forms.*' In ratifying the treaty cach state
commits, among other steps, to “ensure that all public authorities and public
institutions, national and local, shall act in conformity with this obligation.”*

The U.S. is obligated to fulfill its obligations under the treaties it has ratified,
yet the continuation and even retrenchment in states such as Florida and other
shows that the U.S. still has much to do in order to meet its treaty obligations
under ICCPR and CERD. As indicated earlier, while voter suppression
advocates focus upon the eradication of phantom impersonation squads, they
fail to address the real problems with our electoral system that are
perpetuating the ongoing disenfranchisement of millions of Americans. While
the Lawyers’ Committee calls upon Congress and the states to address these
voter suppression laws, so too does the larger international community.
Notably, when the CERD Committee released its Concluding Observations, it
stated,

“The Committee remains concerned about the disparate impact that
existing felon disenfranchisement laws bave on a large number of
persons belonging to racial, ethnic and national minorities, in
particular  African American persons, who are disproportionately
represented at every stage of the criminal justice system. The
Committee notes with particular concern that in some states,
individuals remain disenfranchised even after the completion of their
sentences. (Article 5 (¢))™

Litigation in the States

While legislative advocacy in the states is prefetred, legal recourse is often the
result. Despite the almost unanimous reauthorization of the Voting Rights Act
in 2006, Section 5 remains under attack and many states have become brazen
in their efforts to undermine its effectiveness. The obligations under Section 5
of the Voting Rights Act require certain covered states and jurisdictions to
preclear any voting change. Unfortunately, some states continue to boldly
challenge these requirements. In South Carolina, the Lawyers’ Committee
was forced to join its allies with the ACLU and other voting rights groups to
oppose the state’s submission with the Department of Justice. The new law
limits the type of ID eligible voters can present in order to vote to only photo
ID and among other things creates a discriminatory impact upon African

I atart. 26

7 Id. atart. 26.

3 Convention on the Elimination of Racial Discrimination Concluding Observations, pg. 9,
#27 (February 2008)

The Lawyers” Commitice was formed at the request of President John F Kennedy in 1963

71326.160



VerDate Nov 24 2008

U N D X B

Co-Chairs
Bradiey 5. Phillips
Betina B. Plevan

Secretary
Bleanor H. Smith
Treasurer
Andrew W, Kentz

General Counsel
Nicholas T, Chrisakos

Executive Directar
Barbara R. Amwine

Regional Vice-Chairs

Midwest Region
Jack Block.

Teresa ], Kimker
Northeastern Region
Gregory B Hansel
Neil V. McRitwick
Mid-Atlantic Region
John McKeever
John Nonna
Southeastern Region
Valerie Shea

Harold E, Franklin
Western Region
Paul E Eckstein
Araos Hartston
Gregory P Landis
Chesapeake Region
Michael H. Chanin
Jarmes P, Joseph

08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00199 Fmt6633 Sfmt6633 S\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC

195

LAWYERS' COMMITTEE FOR 1401 New York Averue, NW Tel: 202,662 8600

CIV]IJ RIGHTS Suite 400 Fax: 202.783.0857
Washington, DC 20005-2124  wwwiawyerscommittee.org,

L A w

American voters in the State. We are glad to see the DOJ taking actions to
force compliance and we will continue to monitor the situation accordingly.

Similarly, in Alabama, the Lawyers' Committee intervened in the lawsuit to
defend the constitutionality of Section 5 against a challenge by Shelby County
(a largely white suburb of Birmingham). Shelby County filed suit in federal
court in Washington, DC asking that Section 5 of the Voting Rights Act be
declared unconstitutional. Shelby County, Alabama v. Holder, No. 1:10-cv-
00651 (D.D.C)). In Ohio, As a result of complaints received by Election
Protection in November 2004, the Lawyers’ Committee, on behalf of the
League of Women Voters of Ohio and individual plaintiffs, filed a lawsuit in
2005 against then Governor Bob Taft and Secretary of State J. Kenneth
Blackwell. (The case concluded as League of Women Voters of Ohio v.
Brunner. The complaint detailed the challenges that voters faced in exercising
their right to vote and casting a meaningful ballot. The lawsuit resulted in an
agreement that sought to ensure that the problems of 2004 would remain in
the past. However, with continual voter suppression efforts in Ohio, including
the recent passage of H.B. 194, we remain concerned that new laws may
threaten to revive the very problems that this state is on its way to addressing
and overcoming.

Additionally, the Lawyers” Committee joined with the League of Women
Voters of Florida, Democracia USA, and the Brennan Center for Justice to
oppose preclearance of three sets of provisions of a new Florida law, H.B.
1355 (2011), which dramatically impact the State’s voter registration and
voting processes. We believe that the State’s recent decision to withdrawn
four portions of their Section 5 administrative submission so close to the
Department of Justice's (DOJ) 60-day deadline amounts to an admission that it
has not been able to prove that these provisions are non-discriminatory.

Proactive Efforts to Combat ACTUAL Voter Fraud

In 2008 this nation witnessed an historic election with record-breaking turnout
across the country. Sadly, these challenges in the states are part of the larger
voter suppression effort that we have seen increase exponentially since the last
Presidential Election. As stated throughout, voter impersonation fraud is not
the primary problem with our nation’s electoral system. Instead of correcting
abuses, restrictive voter laws are erecting barders to the ballot and
disenfranchising voters, particularly minority, low-income, elderly, students
and voters with disabilities. Furthermore, states continue to ignore the
ongoing  voter  disenfranchisement that occurs through felony
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disenfranchisement laws, voter intimidation tactics, and other restrictions to
the ballot box.

Rather that pursuing these restrictive voter laws, we urge state legislators to
modernize our election system and implement new reforms that expand the
franchise for voters from all walks of life. New voters and long time voters
are already at risk of disenfranchisement because of the challenges with the
voter registration system. Modemizing voter registration will make this
essential government service far more efficient and far less expensive versus
expending unnecessary dollars to enact restrictive voter ID and other laws that
limit or block access to full participation on our electoral process. Additional
“fraud-protection” measures could include accurate cleansing of voter
registration rolls, the continued vigorous prosecution of intimidation and
harassment claims that have become increasingly rampant in the most recent
federal elections, and the passage of state deceptive practices prevention laws
which address documented instances of deceptive practices and tactics in the
recent elections. Furthermore, we urge the federal government and the states
to follow the recommendations of the CERD Committee and “adopt all
appropriate measures to ensure that the denial of voting rights is used only
with regard to persons convicted of the most serious crimes, and that the right
to voie is in any case automatically restored after the completion of the
criminal sentence.” ** These are real solutions to actual problems.

Conclusion

The 2010 elections reinforced what we have known since November 2000:
our system of election administration needs reform and efforts to deny
minority voters full access to the franchise persist. Those who fought to break
the hold of disenfranchisement and make the gains of the civil rights
movement a reality put their lives and livelihoods on the line to see that
election laws would be agents for progress and not instruments of oppression.
It is the fruits of those labors that are at stake today. The ercction of new
barriers to the ballot is exactly the opposite of what is needed to ensure the
protection of all eligible voters throughout the electoral process. The well-
funded and coordinated assault on the right to voter particularly upon
communities of color is alarming and serves to heighten our need for vigilance

* Convention on the Elimination of Racial Discrimination Concluding Observations, pg. 9,
#27 (February 2008)
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on the national, state and local levels.”> As the eminent historian C. Vann
Woodward wrote in his definitive work The Strange Career of Jim Crow:

The South’s adoption of extreme racism was due not so much
to a conversion as it was to a relaxation of the opposition. All
the elements of fear, jealousy, proscription, hatred, and
fanaticism had long been present, as they are present in various
degrees of intensity in any society. What enabled them to rise
to dominance was not so much cleverness or ingenuity as it
was a general weakening and discrediting of the numerous
forces that had hitherto kept them in check.

The Lawyers’ Committee will continue to aggressively protect the right to
vote for ALL voters and work to ensure the enforcement of our nation’s
voting rights laws. We urge voter ID advocates to do the same and not
selectively disregard and undermine the very rights that so many have fought
and died for. Thank you.

* Van Ostern, Tobin. “Conservative Corporate Advocacy Group ALEC Behind Voter
Disenfranchisement Efforts.” Campus Progress Blog, 8 March 2011, Web. 9 March 2011,
[ht/fwww.campuspropress.orafarticles/conservative_corporate_advocacy_group alec behi
nd_voter_disenfranchise/ }.
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STATEMENT OF
WADE HENDERSON, PRESIDENT & CEO
THE LEADERSHIP CONFERENCE ON CIVIL AND HUMAN RIGHTS

“NEW STATE VOTING LAWS: BARRIERS TO THE BALLOT?™

SUBCOMMITTEE ON THE. CONSTITUTION, CIVIL RIGHTS, AND HUMAN
RIGHTS
SENATE COMMITTEE ON THE JUDICIARY
SEPTEMBER 8, 2011

Chairman Durbin, Raking Member Graham, and Members of the Subcommittee: T am Wade
Henderson, president & CEO of The Leadership Conference on Civil and Human Rights. Thank you
for the opportunity to submit testimony for the record regarding the problem of voter identification
laws and other barriers to the ballot. :

The Leadership Conference on Civil and Human Rights is a coalition charged by its diverse
membership of more than 200 national organizations to promote and protect the civil and human
rights of all persons in the United States. Founded in 1950 by A. Philip Randolph, Amold Aronson,
and Roy Wilkins, The Leadership Conference works in support of policies that further the goal of
equality under law through legislative advocacy and public education. The Leadership Confetence’s
more than 200 national organizations represent persons of color, women, children, organized labor,
persons with disabilities, the clderly, gays and lesbians, and major religious groups.

The Leadership Conference is committed to building an America that is as good as its idcals — an
America that affords everyone access to quality cducation, housing, health care, collective bargaining
tights in the workplace, economic opportunity and financial security. The right to vote is
fundamental to the attainment and preservation of all these rights. It is essential to our democracy.
Indeed, it is the language of our democracy.

Thankfully, in securing the right to vote, the days of poll taxes, literacy tests, and brutal physical
intimidation are behind us. But today’s efforts at disfranchisement, while more subtle, are no less
pernicious.

Recently erected barriers to the ballot like photo ID requirements, shortened early voting periods,
timits on poll worker assistance, proof of citizenship requirements at the polls, restrictions on same
day and third-party registration, and disenfranchisement of former felons are nothing less than an all-
out assault on the progress of the last century; indeed, on the very legacy of the civil and human
rights movement.
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These barriers, particularly laws requiring voters to show government-issued IDs at the polls to vote,
are not the product of independent actions coincidentally occurring throughout the country.
Supporters of these requirements spuriously claim IDs are a meaningful too! for fraud prevention.
The trath is that they are very much part of a coordinated political effort to disenfranchise millions
Americans — particularly traditionally disenfranchised, groups that saw an increased turnout in the
2008 elections — throughout the country.

A Euphemism for Voter Suppression

Photo ID requirements disproportionately deny voting rights to people of color, people with
disabilities, students, low-income workers, and seniors. A full 11 percent of voters currently do not
have ID, and most of them are seniors, people of color, people with disabilities, lower-income
individuals, and students." In fact, about 1 out of 5 nonwhite citizens and citizens over 64 years old
do not have government-issued ID.” Political architccts are seizing on this fact and attempting to
shape the turnout in future elections by denying these groups access to the ballot.

For those without an ID, the hurdles to obtaining one can be far greater than most people would
think. One needs the time, access to transportation, access to childcare or work leave, and underlying
documentation to obtain an ID. This translates into time and money that lower-income citizens,
people with disabilities, seniors, students, and people of color are far less likely to have. Long lines at
driver services offices take away from time at work and with family. Reliable transportation may not
be available. Time off of work and money for someonc to watch the kids may be hard to come by.

Further, many may not have the supporting documents necessary to obtain an ID. To get an ID, one
must present documents showing identity, citizenship and residence, including a certified birth
certificate. In some cascs, one must show a Social Security card, marriage or divorce records, or
naturalization papers. This translates into morc time and more money. A copy of a certified birth
certificate can cost $45, and in a bizarre Catch-22, 17 states require a photo ID to ger a copy of the
birth certificate in the first place. Naturalization papers can cost up to $200.

In other cases, supporting documents like a birth certificatc may not even exist. Those who were
informally adopted at birth, born in rural scttings, born outside of the United States, or whose records
were destroyed in natural disasters like Hurricane Katrina, may all be disenfranchised by new ID
requirements.

Brenda Williams and her husband Joseph, physicians in the small town of Sumter, South Carolina,
illustrate the challenges that new ID laws pose. The Sun News recently featured their story.® For the

! Advancement Project, “What’s Wrong With This Picture? New Photo 1D Proposals Part of a National
Push to Turn Back the Clock on Veting Rights,” ii,

http/fwww.advancementproject.org/sites/defaulv files/publications/Picture%201D6%:20low.pdf.

* Tova Wang, *“Voter Identification Talking Points and Fact Sheet,” Demos.org,

http://www. demos.org/pubs/voteriMialkinepoints.pdf.

* Dawn Hinshaw, “S.C. husband-and-wife doctor couple at center of voting-rights movement,” The Sun
News, htip//www thesunnews.com/201 1707/18/2283993/sc-husband-and-wife-doctor-couple. himl.
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last 29 years, this couple has signed up their paticats to vote during their medical visits. They have
collectively registered about 1,000 voters. When the state’s new photo ID law was enacted, they
recall, their task seerned simple enough: collect enough money to pay for an individual’s ID, and take
that person to go get it.

In Brenda’s words, however, “I was in for the education of my life.”* Documentation proved to be a
major barrier to obtaining IDs. Like many of their rural, lower-income or people of color
counterparts in the South and elsewhere, many of the Sumter residents had no birth certificates at all.
This is because, before the 1970s, many women used midwives. Those midwives may have failed to
file birth certificates or filed incomplete or incorrect certificates. This factor helps explain why more
than half of South Carolina voters without an ID are 45 years of age or older.’

Struggles in other states illustrate the barriers that exist even when an individual has documentation
and the ability to get to a Department of Motor Vehicles (DMV) office. In Wisconsin, a mother
recorded her son’s interaction with a DMV clerk while trying to apply for an ID to comport with the
new voter ID law.® The son used a bank statement as proof of residency. The untrained clerk
examined the son’s bank account statement and, going beyond cven Wisconsin’s stringent
requirements, proceeded to interrogate him about exactly how offen he used the account and whether
there was enough activity to allow him to qualify for an ID. Luckily, the clerk decided the son’s
Amazon purchase allowed him to “‘qualify” as an active user of his own bank account. A less
persistent individual, however, or one with a less active bank account or no bank account at all may
have been turned down by that clerk on that day and disenfranchised entirely.

Even when a state promises to waive fees for ID cards that are used for voting, problems can still
oceur. This is because many DMV like Wisconsin’s also require an applicant to know that that the
ID is supposed to be free before they can get it for free. That is, they must locate and check a certain
box on their ID application indicating that they want the ID for voter identification purposes.
Otherwise, they are automatically charged a fee.” This equates to a poll tax.

There is also a high risk of disenfranchisement on voting day. That is, even if a voter has the required
I, he or she may still be disenfranchised by poorly trained poll workers. Poll workers have nearly
full discretion to determine whether the photo on the ID actually portrays the potential voter. This
allows for arbitrary and discriminatory enforcement. Dyed hair, weight gain or loss, or simple aging
can all cause someone to look different than the photo on their ID.

More importantly, African Americans and Hispanics are afready more likely to have their [Ds more
harshly scrutinized at the polls. A Harvard University study after the 2006 clections revealed that 55

“1d.
> 1d.
® “Voter ID at the DMV, hitp://www.youtube.comvwaich?v=x0G0 L zbHGMS.
7 1d.
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percent of African Americans and 54 percent of Hispanics were asked for photo ID whether it was
required or not, compared to only 47 percent of whites were asked for photo ID.*

New regressive voting laws are thus taking communities that have traditionally struggled for ballot
access —and that have fought long and hard for the access they have — and setting back the clock on
their progress.

A Selution in Search of a Problem

Proponents of voter ID laws claim that voter fraud is commonplace, yet multiple studies have shown
that the problem is essentially nonexistent. And anecdotal evidence held up by these politicians is
consistently debunked as myth.

First, the only type of voter fraud that a photo ID could address would be voter impersonation — that
is, when voters show up at the polls and pretend to be someone they are not. This kind of fraud
simply does not exist at a significant level anywhere in this country. “It is more likely that an
individual will be struck by lightning than that he will impersonate another voter at the polls,”
according to a recent report on voter fraud by the Brennan Center for Justice.” Indeed, another recent
analysis of data from all fifty states and the U.S. Department of Justice found that voter
mmpersonation — again, the only type of fraud that a photo ID can address ~ is exceptionally rare.’®
Only 24 people were convicted or plead guilty to illegal voting at the federal level between 2002 and
2005." On the state level, there were 19 cases of voting by ineligible voters.'? Of those, five were
prohibited because of felony convictions, fourteen were not citizens, and five voted twice in the same
election."® None of them were attempting to impersonate someone else.

Furthermore, voter fraud, if it existed, is already illegal and punishable by jail time and fines.
Already-existing punishment is why voter impersonation is so rare. It is simply not worth the risk.

If these laws truly aimed to confirm a voter’s identity, they would allow for the many ways that a
person can prove who they are. People would be able to use a broader range of documents such as
expired photo IDs, utility bills, bank statements, or paychecks. States could also cxplore less

¥ Stephen Ansolabehere, “Effects of Identification Requirements on Voting: Evidence from the
Experiences of Voters on Election Day,” PS: Political Science & Politics (2009), 42:127-130 Cambridge
University Press, The American Political Science Association 2009.

? Justin Levitt, “The Truth About Voter Fraud,” The Brennan Center for Justice at New York University
School of Law, 4, at hitp:/7www . truthaboutfraud.org/pdf TruthAbout VoterFraud.pdf.

" Advancement Project, “What’s Wrong With This Picture? New Photo ID Proposals Part of a National
Push to Turn Back the Clock on Voting Rights,” 4,

hitp:iiwww advancementproject.org/sites/detanlt/files/publications/Picture®%201D6%20low.pdf

{citing Lorraine C. Minnite, The Myth of Voter Fraud, Cornell Univ. Press (2010), showing that
iliegations of widespread voter impersonation fraud at the polls are not supported by empirical evidence).
1

Pla
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oppressive alternatives. They could better publicize existing election laws and penalties to promote
awareness. They could more widely post eligibility requirements at the voting polls for both voters
and poll workers. They could start an election hotline like Georgia’s Stop Voter Fraud Hotline.
Finally, they could invest in updating voter registration rolls so that poll workers would have up-to-
the-minute data on voter eligibility. These steps will likely not be taken, though, because most states
know that voter fraud is not the issue.

A Financially Irresponsible Move

Photo ID requirements are also an unnecessary financial burden on state and local government.
Because charging for the IDs would be an outright unconstitutional poll tax, states must offer photo
IDs to voters for free. This is costly. For example, in Indiana, the state spent more than $10 million
on over 700,000 cards in just four years."* And these figures are just the beginning. Related costs like
public awareness campaigns, provisional ballet preparations, and poll worker training all raise the
price tag on these laws. In fact, Missouri recently estimated that it would cost the state more than
$16.9 million in its first three years to implement a photo ID law.'® Local jurisdictions will have extra
costs to deal with elections offices, longer lines, and more complicated procedures to navi gate with
the new requirements.

In a time of such financial crisis, there is simply no rationale to spend millions of dollars on a photo
ID requirement. Too many people are working harder and getting paid less ~ if they are working at
all. People are frustrated, angry, and wondering just when the pain will end. States should be
investing in resources like education, housing, and job-creation that will further empower and
enfranchise their citizens, rather than on measures which will directly exclude them from
participating in civil society. States will be spending money on enforcing ID laws that will hurt the
very groups that need their protection the most. Not only is this a perverse reversal of the
government’s role in a democracy, it is simply bad budgeting.

Conclusion

Governors who vetoed corrosive voter ID laws in their states should be commended for their
leadership in squelching harmful voter ID legislation in their states. Yet many others have fallen prey
to the rthetoric—or orchestrated and perpetuated the rhetoric themselves — in an attempt to
disenfranchise thousands of voters across the country for their own political gain. Rhetoric like that
of Nevada Governor Brian Sandoval that “the right to vote is a privilege” — a contradiction in terms if
I'have ever heard one ~ cannot be tolerated in a democracy founded on equality.'® Explanations from

" Advancement Project, “What's Wrong With This Picture? New Photo ID Proposals Part of a National
Push to Turn Back the Clock on Voting Rights,” v,
!llst‘m://www.advancementpmiect.m'o sites/default/files/publications/Picture®201D6%20low.pdf.

Id. at vi.
1 “Why We Don’t Need Felony Disenfranchisement Laws Anymore,” Unfinished Business, The
Leadership Conference on Civil and Human Rights, June 20, 2011,
hitp:/www unfinishedbusiness.ore/201 10620-felonyv-disenfrancisement/.
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New Hampshire House Speaker that college students are “foolish” and just “vote their feelings” and
so should not be able to cast a ballot have no place in the 21 Century.'’

It should be the duty of our policymakers to remove the barriers to participation for all citizens, not to
erect new ones under the guise of political rhetoric. Removing barriers involves modemizing the
voting system with automated registration, online access to records, and accessible voting machines
that would allow over 65 million eligible Americans to participate. Investing in a uniform,
simplified process for voting would eliminate unnecessary bureaucratic processes, save states money,
and save election officials time. Right now state legislators are committed to doing the opposite.
Requiring photo ID and imposing other restrictions on the right to vote will not preserve our
democracy. It will only serve to exclude many Americans from participating in the important
decisions that face us all.

Thank you for your leadership on this critical issue.

'7 Peter Wallsten, “In states, parties clash over voting laws that would affect college students, others,” The
Washington Post, March 8, 2011, hitp://www.washingtonpost.com/wp-
dyn/content/article/201 1/03/06/AR201 1030602662 himl?hpid=topnews&sid=ST201 1030802271
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Three years ago, in the wake of the Supreme Court’s disappointing decision in Crawford v.
Marion County Election Board, I chaired a hearing to examine modern-day barriers to our most
fundamental civil right, our right to vote. At that time, Indiana and Georgia were the only states
in the Nation with restrictive photo ID laws. This year, however, a majority of states passed or
considered amending voting laws to require specific identification. Today, the Senate Judiciary
Committee examines this growing trend of disenfranchisement.

Many Americans associate barriers to voting with a dark time in our Nation’s history. We will
never forget the courageous and resilient Americans who were attacked by dogs, blasted with
water hoses, or beaten by mobs simply for attempting to register to vote. We remember a time
when stubborn and recalcitrant state officials used discriminatory devices such as poll taxes,
grandfather clauses, and literacy tests to exclude American citizens from their democracy. We
cannot backslide on the progress we have made protecting every American’s right to vote.

Five years ago, members of Congress stood together on the Capitol steps to reaffirm our
commitment to achieving full democratic participation by reauthorizing the Voting Rights Act.
This Committee played a key role in reinvigorating and reauthorizing that landmark law. After
nearly 20 hearings held by the House and Senate Judiciary Committees, we found that modern
day barriers to voting continue to persist in our country. We have made great progress in our
national quest for a more inclusive democracy, and while today’s tactics are nowhere near as
vile, we must understand that today’s voting restrictions are not only harmful but run contrary to
our Constitution’s text and history.

New voter disenfranchisement tactics arise almost every year. In fact, according to the National
Conference of State Legislatures, since 2001, nearly 1,000 voter ID bills have been introduced in
46 states. This year, 35 states advanced legislation requiring citizens to obtain and display
unexpired government-issued photo identification. Such legislation was passed by Republican
legislatures in 12 states including Alabama, Minnesota, and Missouri. Only three states--
including my home state of Vermont -- do not have a voter ID law and did not consider voter ID
legislation this year.

This Committee has already received expert testimony that voter 1D laws will disenfranchise
African-Americans, Hispanics, military veterans, college students, the poor, and senior citizens.
And these laws are universally opposed by the AARP, the League of Women Voters, and
traditional civil rights organizations who have long worked to protect Americans’ access to the
ballot box like the NAACP and MALDEF. So why is this the focus of so much effort in state
legislatures? Beyond formal voting restrictions, in recent elections we have witnessed overt
threats by armed vigilantes attempting to intimidate Hispanic voters at the polls in Arizona. We
witnessed cross burnings intended to intimidate African-American voters on the eve of an
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election in Louisiana. We also saw organized efforts in Maryland to deceive minority and low-
income voters with false information about polling locations and phony endorsements. Yet these
are not the stories or concerns we hear about when partisans advance new voting restrictions.

On the contrary, to justify their ill-conceived and ill-advised voter ID legislation, politicians
allege wide-spread voter fraud. We even heard Congresswoman Gabrielle Giffords’ 2010
challenger cite to “rumors” that his opposition was busing in people from across the Mexican
border to vote illegally in a U.S. election. Of course, the Secretary of State in Arizona dismissed
that allegation saying that it was simply an “urban legend.” A previous Senate Rules Committee
hearing examined the myth of wide-spread voter fraud and concluded that there was no credible
evidence of in-person voting fraud, even in states like Indiana. That lack of evidence, however,
has not stopped efforts by Republican state legislators in some states to pass restrictive photo ID
laws.

Following the passage of Indiana’s photo ID law, a dozen elderly nuns were turned away from
the polls because they did not possess the required photo ID. Iunderstand that several of them
held expired photo IDs that were not sufficient under Indiana's restrictive law. Interestingly, the
strict Indiana law did not prevent the Indiana Secretary of State, a politician who has made voter
fraud prevention a priority, from committing fraud himself, resulting in a grand jury indictment.
One can only conclude that at least in Indiana, the restrictive photo ID law did not prevent voter
fraud while it certainly did prevent many otherwise-eligible voters from exercising their
constitutional right.

It is regrettable that the Supreme Court did not protect the fundamental right to vote three years
ago when it failed to invalidate Indiana’s restrictive photo ID law. Had just two Justices been
more protective of the right to vote, the nuns in Indiana would have been able to vote in that
year’s primary election. Because the burdensome law was allowed to stand, those sisters and
untold others were disenfranchised and other state legislators were encouraged to make it more
difficult for the elderly and the poor to vote.

Four decades ago when Virginia passed a law requiring voters to pay a $1.50 poll tax the
Supreme Court invalidated the law. Simply because the tax would apply to every voter did not
make it permissible under the Constitution. Justice Douglas noted that “the right to vote is too
precious, too fundamental to be so burdened or conditioned.” 1 agree.

Our great Nation was founded on participatory democracy. Our founding document begins with
“We the People.” Successive generations of Americans have come together to amend our
Constitution six times to expand the participation of its citizenry in the election of the
government--to former slaves, to women, to young people, to include the direct election of
Senators, and to prohibit poll taxes. In this way, “We the People” have reiterated and affirmed
the fundamental importance of the right to vote. We should all remember Judge Wisdom's
analysis in the 1963 case of United States v. Louisiana, where he concluded that a law which
burdens a citizen from access to the franchise is a wall that must come down. His words are as
true today as they were 48 years ago.

ank the Chairman of the Subcommittee on the Constitution, Civil Rights and Human Rights
or calling this important hearing and the witnesses for traveling to be with us today.

HH#HH
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Chairman Durbin, Ranking Member Graham, and distinguished Members of the
Subcommittee, thank you for inviting me to speak here today.

My name is Justin Levitt; 1 teach constitutional law and election law at Loyola Law
School, in Los Angeles.' I have had the privilege to practice election law as well, including
work with civil rights institutions and with voter mobilization organizations, ensuring that those
who are eligible to vote and wish to vote are readily able to vote, and to have their votes counted.
My work has included the publication of studies and reports; assistance to federal and state
administrative and legislative bodies with responsibility over elections; and, when necessary,
participation in litigation to compel jurisdictions to comply with their obligations urider federal
law and the Constitution.

I now focus on research and scholarship, confronting the structure of the election process
while closely observing and rigorously documenting the factual predicates of that structure. I
have paid particular attention in recent years to claims of voter fraud, and to policies purporting
to protect against fraud. Ihave collected allegations of fraud cited by state and federal courts,
bipartisan federal commissions, political parties, state and local election officials, authors,
journalists, and bloggers. I have analyzed these allegations at length, to distinguish those which
are supported from those which have been debunked; furthermore, I have created and published
a methodology for investigating future claims, to separate the legitimate from the mistaken or
overblown. With the support of the Brennan Center for Justice at NYU School of Law, I have
published a monograph reflecting this analysis, entitled “The Truth About Voter Fraud,” which
compiled for the first time the recurring methodological flaws behind the allegations of
widespread voter fraud that are frequently cited but often unsupported.” Brennan Center

' My comments represent my personal views and are not necessarily those of Loyola Law School or any other
organization with which I am now or have previously been affiliated.

? Justin Levitt, The Truth About Voter Fraud (2007), available at
http://www brennancenter.org/content/resource/truthaboutvoterfraud/,

Loyola Law Schosi | Loyola Marymount University
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colleagues and I have similarly examined claims of voter fraud in amicus briefs filed with courts
around the country, including cases at the appellate level and with the Supreme Court.’

L have also analyzed, in detail, the effect of policies and laws that contribute to the
burdens on eligible citizens as they attempt to exercise the franchise. 1 attempt to bring reliable
data to bear on the effort to assess the nature and magnitude of the impact of new election rules.
In helping to quantify the impact of these rules, I have helped to conduct surveys and
sophisticated statistical analyses; I have collected affidavits and anecdotes; and I have conducted
in-depth review of voter registration forms and voter registration rolls, line by line. It is in this
role as researcher and scholar, grounded in reliable data, that I appear before you today.

[ thank you for holding this hearing — and for providing the opportunity to discuss some
of the new state voting laws and their effects on eligible American citizens. As has been
repeatedly recognized, voting, the right preservative of all other rights,* “is of the most
fundamental significance under our constitutional structure.”® And so it is vital that this body
closely examine regulations of the franchise to ensure that this most fundamental of rights is
never unduly burdened. Only then can there be assurance that elections are conducted with the
integrity necessary for the public to rely on their results. Less than two miles from the new
memorial to Dr. Martin Luther King, Jr., and within a few weeks of its opening, it is a worthy
endeavor indeed to continue his work striving to ensure that all citizens, regardless of race,
ethnicity, or social status, are able to participate fully in our representative democracy.

Unfortunately, a spate of recent state regulations seem headed in the wrong direction.
These laws exact real burdens on real Americans, making it more difficult for citizens to exercise
their rights to vote. Crucially, these burdens are not only real but unnecessary, which renders
them suspect as a matter of constitutional law, and fundamentally flawed as a matter of public
policy. Not only do they make it more difficult for Americans to vote, but they do so without
any meaningful benefit. Indeed, in several ¢ircumstances, the new laws are directly
counterproductive.

Although there are several types of state laws or policies that deserve attention, I would
like to focus my remarks today on three particular types of restrictions that together demonstrate

? Brief of the Brennan Center for Justice ef al. as Amici Curiae Supporting Petitioners, Crawford v. Marion County
Election Board, 128 S. Ct. 1610 (2008) (“Brennan Center Brief”); Brief of Brennan Center for Justice at NYU
School of Law as Amicus Curiae in Support of Plaintiffs-Appeliants and Reversal, Crawford v. Marion County
Election Board, 472 F.3d 949 (7th Cir. 2007); Brief Amicus Curiae of the Brennan Center for Justice at NYU School
of Law in Support of Plaintiffs/Appellants and Reversal, Gonzalez v. Arizona, 485 F.3d 1041 (Sth Cir. 2007); Brief
of Brennan Center for Justice at NYU School of Law as Amicus Curiae in Support of Plaintifts/Appellees and
Affirmance, ACLU of N.M. v. Santillanes, 546 F.3d 1313 (10th Cir. 2008); Brief of Brennan Center for Justice at
N.Y.U. School of Law as Amicus Curiae in Support of Plaintiffs-Appellants and Reversal, Common Cause/Georgia
v. Billups, 354 F. 3d 1340 (1 tth Cir. 2009); Brief of Brennan Center for Justice at N.Y 1. Law School as Amicus
Curiae in Support of Plaintiffs-Appeliees and Affirmance, Common Cause/Georgia v. Cox, Case No. 05-15784-G
(11th Cir. Jan. 14, 2006); Brief of Brennan Center for Justice at NYU School of Law as Amicus Curiae in Support of
Plaintiffs’ Motion for Summary Judgment, ACLU of N.M. v. Santillanes, 506 F. Supp. 2d 598 (D.N.M. 2007).

*Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886).

* Crawford v. Marion County Election Bd, 553 U.S. 181, 210 (quoting Illinois Bd. of Elections v. Socialist Workers
Party, 440 U.S. 173, 184 (1979)).
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the breadth of the concern. The first involves new limits on the ability to help citizens register to
vote. The second involves new limits on citizens’ ability to cast ballots before election day.
And the third involves new limits on citizens” ability to establish their identity at the polls on
election day itself. Getting on the rolls, early voting, and voting on election day: all have been
subject to new, and unjustified, limits.

RESTRICTIONS ON REGISTRATION

First, there have recently been renewed efforts to restrict the ability of citizens to offer
their colleagues assistance in registering to vote. These efforts are exemplified by troublesome
provisions of HB 1355, which was passed in Florida earlier this year, and is at present still
subject to preclearance under section 5 of the Voting Rights Act.®

HB 1355 is Florida’s latest in a series of attempts to restrict voter registration over the
past few years; its earlier efforts were also highly controversial, and challenged in court by
organizations including the Brennan Center for Justice at NYU School of Law, Advancement
Project, the NAACP, and the League of Women Voters.” In 2005, ostensibly concerned by
organizations withholding registration forms that they collected, the legislature imposed, inter
alia, substantial restrictions on organizations conducting voter registration drives. These
restrictions included substantial fines, with both individual and organizational liability, for each
and every form delivered to elections officials more than 10 days after the form was completed.®
The fine structure was sufficiently severe to cause the nonpartisan League of Women Voters —
concerned citizens volunteering their time to help other eligible citizens register to vote — to
stop its Florida voter registration activity for the very first time in the organization’s 67-year
history.

In subsequent litigation, a federal court rightly recognized that voter registration drives
entail core political speech, protected by the First Amendment and inextricably intertwined with
efforts to “persuade others to vote, educate potential voters about upcoming political issues,
communicate their political support for particular issues, and otherwise enlist like-minded
citizens in promoting shared political, economic, and social positions.” And it rightly
recognized that undue efforts to restrict registration drives impermissibly limit both political
speech and association. The court explained that Florida bad not “provided any evidencel[, ]

® Fla. Laws c¢h, 2011-40 (H.B. 1355).

? Though not discussed in testimony today, Florida practices precluding voter registration in the event of minor
errors on registration forms were challenged in Diaz v. Cobb, 541 F.Supp.2d 1319 (S.D. Fla. 2008), and Florida
State Conference of the NAACP v. Browning, 522 F.3d 1153 (11th Cir. 2008); Florida’s error-laden practices for
purging the registrations of voters based ostensibly on disenfranchising convictions were challenged in NAACP v.
Harris, Case No. 01-0120 (S.D. Fla.).

& League of Women Voters of Florida v. Cobb, 447 F.Supp.2d 1314, 1322 (S.D. Fla. 2006).
% id. at 1333.
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much less an explanation,” supporting the need for its fine structure ~— and preliminarily
enjoined the implementation of this portion of the law.'®

One year later, the legislature enacted an amended law; the new law retained the 10-day
deadline, but substantially reduced and capped total fines, and exempted organizations from fines
due to situations beyond their control. The new law was challenged, and upheld based on the
more tailored regulatory structure — and based on the fact that the law did not place any direct
preconditions on the protected activity of conducting a voter registration drive.'!

HB 1355 marks a severe step backward on both fronts flagged by the courts: it is no
longer reasonably tailored to any existing problem, and imposes serious obstacles to
organizations as preconditions of conducting voter registration drives. It requires any person —
any individual or group — to fill out an official state form before offering to help distribute,
collect, and submit the registration form of anyone other than immediate family; this registration
includes the name, address, and sworn declaration of every single individual soliciting or
collecting registration forms, whether employee or casual volunteer.' Groups may not offer to
collect and turn in a single form until they have been issued a number by the state; individuals
who are not working with organized groups are subject to the same requirements. The law
requires that every individual and group account monthly for every registration form used by any
volunteer, including blank forms simply printed off of public websites; county election officials
have new daily reporting requirements.”” And without any indication that the ten-day deadline
was insufficient to compel the prompt return of completed forms, the deadline has now become
Jjust 48 hours, with any waiver for circumstances beyond the organization’s control now solely in
the hands of the Secretary of State, a partisan elected official,"*

1t is worth restating what the new law requires. Before offering to touch a voter
registration form from anyone other than a family member, citizens volunteering their time must
wait for permission from the government. In addition to tracking cach and every registration
form, blank or complete, a volunteer collecting a registration form must ensure that it is
delivered to county officials within 48 hours, or face substantial fines issued or waived at the
discretion of a partisan official.

These are stark limitations of, and penalties on, fundamental public engagement. They
are the most restrictive provisions in the country, though recent legislation in Texas has some
similar hallmarks.” They should draw the ire of observers and policymakers across the political

® 1d. at 1338.
' League of Women Voters of Florida v. Browning, 575 F.Supp.2d 1298, 1321-22 (3., Fla. 2008).

"2 Proposed rules — not yet final — would narrow the statute’s application from “any” assistance with voter
registration to soliciting for collection or collecting voter registration applications. Proposed Rule 1S-2.042(2)(b),
(3). If adopted, such a rule would limit, but not remove, the unconstitutional application of the law. Fla. Stat, §§
97.021(37); 97.0575.

" Fla. Stat. § 97.0575(2); Proposed Rule 18-2.042(5), (7)(c).
' Fla. Stat. § 97.0575(3).
2011 Tex. Law ch. 507 (H.B. 1570) {amending Tex. Election Code §§ 12.006, 13.031, 13.047).
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spectrum. Indeed, far /ess onerous regulations of poutical campaign spending in Florida were
recently challenged as severe constitutional burdens by the Institute for Justice.'®

Given its burdens, the law will have some predictable effects — few of which increase
the reliability of the registration system in any meaningful respect. Instead, the law has caused
both Democracia USA, one of the larger civic engagement organizations in Florida dedicated to
empowering the Latino electorate, and the League of Women Voters, a nonpartisan civic
engagement enterprise of unparalleled lineage, to declare a halt to all voter registration activity
within the state.!”

When voter registration drives are unable to offer their assistance, citizens lose one vital
means to ensure that they are properly registered to vote — not merely new registrants, but also
the 14% of Floridians who move within the state and need to re-register.'® Moreover, the
population impacted by such restrictions is not evenly distributed. According to the U.S. Census
Bureau’s Current Population Survey,”® minority citizens disproportionately register and re-
register through voter registration drives: while 6% of non-Hispanic white voters reported
registering through a voter registration drive in 2008, twice as many — 12% of Hispanic voters
and 13% of non-Hispanic African-American voters™ —- reported registering through a drive.”!
Statistics from non-presidential years are similarly lopsided. In 2006, 8% of non-Hispanic white
voters reported registering through a voter registration drive, compared to 11% of Hispanic
voters and 11% of non-Hispanic African-American voters; in 2010, 6% of non-Hispanic white
voters reported registering through a voter registration drive, compared to 14% of Hispanic
voters and 12% of non-Hispanic African-American voters.

' A motion for summary judgment is currently pending in federal court. Worley v, Roberts, Case No. 4:10-cv-
00423 (N.D. Fla.).

"7 Letter to Chris Herreri from Lee Rowlan(i & Mark Posner, July 15, 2011, at 14-15, at
hitp:/fwww.scribd.com/doc/60105826/Florida-HB-1355-Sec-5-Comment-Letter; Lizette Alvarez, Florida Passes
Bill to Limit 3rd-Party Voter Registration, N.Y. TIMES, May 5, 2011.

"8 U.S. Census Bureau, 2005-2009 American Community Survey, tbl. BO7003, at http://1 .usa.gov/nh33ls.

" Data were retrieved using the U.S. Census Bureau’s DataFerrett application,
http://dataferrett.census.gov/run.himl, for the Current Population Survey, Nov. 2006, Nov. 2008, and Nov. 2010,

* The figures in cach year are substantiaily similar — a few tenths of a percentage, but not enough difference to
register when rounded to whole numbers — for all African-American voters, Hispanic and non-Hispanic.

! The statistics include all registered voters who reported registering to vote in a particular manner. This tally may
overrepresent the true total in certain ways — for example, by excluding voters who did not know how they were
registered, but may have been registered through a source other than a voter registration drive. This tally also likely
underrepresents the true total in certain ways — for example, the figures for voter registration drives do not include
voters who reported registering through the mail (19% of registrants in 2008), or at a school, hospital, or on campus
(4% of registrants in 2008), both of which were likely to involve, at least in part, non-governmental individuals or
entities assisting with the registration process. And both Hispanic voters and African-American voters reported
using both of these latter categories (mail and school/hospital/campus) at higher rates than non-Hispanic white
voters.

* Although the self-reporting captured in the Current Population Survey may raise some concerns about the
accuracy of the data as an absolute matter — not all voters are accurately able to articulate the method by which they
became registered to vote — there does not appear to be reason to expect systematic bias in the relative rates at
which individuals report that they were registered through voter registration drives.
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What is particularly galling to many is that the new restrictions on civic participation put
Florida’s League of Women Voters out of the voter registration business unnecessarily. That is,
there is no compelling public policy need for such prerequisite burdens on informal voter
registration drives on campuses, in houses of worship, and in the many other circumstances in
which individuals assist their fellow citizens without first creating a bureaucratic documentation,
reporting, and tracking apparatus. Florida already had legal provisions requiring voter
registration forms to be delivered in timely fashion.”® Florida already had legal provisions
vigorously defended in court as ensuring the accuracy of registration form information.”* Florida
already had legal provisions penalizing any intentional wrongdoing in the registration process.”
The new regulations impose a burden out of proportion to their incremental benefit.

Indeed, the new regulations might well increase the expense to election officials. Only
the most formally structured voter registration drives will, practically, be able to comply with the
advance documentation requirement; less formal citizen organizations will find it prohibitively
impractical to ensure that volunteers at bake sales have submitted sworn paperwork before they
offer to help send in a neighbor’s voter registration form. Many of these formally structured
drives have historically conducted quality assurance, reviewing forms for errors or suggestions
of impropriety, and flagging those forms for election officials to expedite processing. The 48-
hour time limit on returning forms, however, will seriously constrain organizational ability to
conduct centralized quality review. Instead, rational organizations seeking to forego liability will
likely curtail centralized quality assurance in favor of speedy delivery, shifting processing and
error-correction costs unnecessarily to the county supervisors.

RESTRICTIONS ON EARLY VOTING

Second, there have recently been efforts to limit opportunities for citizens to cast valid
ballots in advance of Election Day. Here too, Florida’s HB 1355 provides an example.

At least since 1998, Florida has allowed electors to vote ballots in-person before Election
Day.*® Such votes could originally be cast as soon as absentee ballots were available, on any day
that the county supervisor’s office was open. Beginning in 2004, the state limited its early voting
period to two weeks, beginning on the 15th day before an election, and ending on the day before
Election Day; the next year, the legislature eliminated early voting on the Monday before an
election.”” Jurisdictions were required to offer early voting for 8 hours per weekday, and 8 hours
in the aggregate per weekend — 96 carly-voting hours total — but had discretion to apportion
those weekend hours as they chose.

3 Fla. Stat. § 97.0575(3) (2010).

* Fla. Stat. § 97.053(6).

* Fla. Stat. §§ 104.011; 104.012; 104.0615.

% Fla. Laws ch. 98-129, § 17 (C.$.5.B. No. 1402).

7 Fla. Laws ch. 2004-252, § 13 (C.S.S.B. No. 2346); Fla. Laws ch. 2005-277, § 45 (H.B. 1567).
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HB 1355 would change the early voting schedule again, restricting local authority. The
new early vote period would run from Saturday (10 days before Election Day) to Saturday (3
days before Election Day), with 6-12 voting hours per day.”® If county supervisors choose to
offer the maximum permissible early vote schedule under HB 1355, voters would continue to
have 96 total early-voting hours.

The allocation of these hours, however, represents a significant change for the worse.
The most significant restriction is that jurisdictions would no longer have the option to offer
early voting on the Sunday before Election Day.” This was an option that several counties
offered in the past, as a service to their constituents, many of whom work long hours during the
week, are more available on the weekend, and are most energized just before Election Day. The
list of jurisdictions choosing to offer early voting on the Sunday before Election Day in the past
includes the state’s largest, most urban, and most diverse counties. In 2008, Bradford, Broward,
Dixie, Duval, Jackson, Miami-Dade, Palm Beach, Pinellas, Sarasota, and Seminole counties
offered early voting on the Sunday before Election Day; in 2010, Bradford, Charlotte, Clay,
Duval, Manatee, Miami-Dade, Palm Beach, Pinellas, Sarasota, and Seminole counties offered
early voting on that Sunday.*® Under HB 1355, they do not have this latitude.

The change has a direct impact on a particularly notable form of mobilization in Florida:
many houses of worship, particularly in minority communities, encourage their congregations in
nonpartisan fashion to discharge their civic obligations after fulfilling their spiritual ones. So
after Sunday moming church services, many congregants would travel to the polls, in the
counties that offered Sunday voting. After HB 1355, this is no longer an option.

As with the restriction on registration drives, the elimination of early voting on the
Sunday before the election does not fall evenly on the population as a whole. In the past,
minority citizens disproportionately voted on the final Sunday before Election Day.®' In 2008,
for example, African-Americans represented 13% of the total voters, and 22% of the early
voters, but 31% of the total voters on the final Sunday; Hispanic citizens represented 11% of the
total voters, and 11% of the early voters, but 22% of the total voters on the final Sunday.
Notably, the pattern is similar in 2010: African-Americans represented 12% of the total voters,
and 13% of the early voters, but 23% of the voters on the final Sunday; Hispanics represented
9% of the total voters, and 8% of the early voters, but 16% of the voters on the final Sunday.

% Fla, Stat. § 101.657(1)(d).

# Georgia’s new law (HB 92) has a similar effect: it closes early voting on the Friday before Election Day. Ga.
Code § 21-2-385(d). In this respect, Ohio’s new law (HB 194) is even more restrictive: it precludes early voting on
any Sunday during the early voting period. Ohio Stat. § 3509.01(B)(3) (2011).

% Data were retrieved from county Early Voting Reports, available at
https://doe.dos.state flus/fvrscountyballotreports/F VRS AvailableFiles.aspx.

%' In order to determine the race and ethnicity of early voters by day, I retrieved the individual early vote information
from county Early Voting Reports, at hitps:/doe.dos state. fl.us/fvrscountyballotreports/FVRS AvailableFiles.aspx,
and matched voters” unique registration numbers to the registration records on Florida’s voter file, which list self-
reported race and cthnicity. The percentages listed below represent conservative estimates of the impact on minority
voters: voters of unknown race or ethnicity were treated for purposes of this analysis as white. If any such citizens
were actually minority voters, the relevant percentages would be correspondingly higher.
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Voters on the final Sunday before the election were also predictably newer voters. In
2008, first-time Florida voters were 12% of the electorate but 22% of the final Sunday voters.
And they continued this pattern; in 2010, voters casting a ballot for the first or second time were
13% of the electorate, but 17% of the final Sunday voters.

As above, the costs of eliminating the final Sunday from early voting far exceed the
potential benefits, because restricting county flexibility in this fashion has no appreciable upside.
Before HB 1355, counties had the option to offer early voting on the final Sunday before
Election Day if they wished. If county constituents used Sunday voting, if offering Sunday
voting increased convenience, if Sunday voting offered a logistical means to ease excessive lines
on Election Day, if Sunday voting were cost-effective, county supervisors were authorized to
decide for themselves to open early voting stations. If Sunday voting were not cost-effective for
the electorate of a particular county, the supervisors could opt to use the weekend time
exclusively on Saturday instead. HB 1355 removes that flexibility, forcing the counties to shut
their early-voting doors on Sunday whether they would prefer to do otherwise or not. For
counties that had previously offered Sunday voting because they found it worthwhile, HB 1355
only increases expense and inconvenience.

RESTRICTIONS AT THE POLLS

Third, there have recently been renewed efforts to limit opportunities for citizens to cast a
valid ballot at the polls, most notably in the form of new restrictions on how those citizens may
demonstrate their identity. In 2011, four states — Kansas,32 Tcnnessee,33 Texasf‘f and
Wisconsin® — passed new restrictive laws requiring most citizens to show particular types of
government-issued photo identification cards in order to cast a ballot at the polls that can be
counted. The Texas law is still subject to preclearance under the Voting Rights Act.

Substantial misinformation surrounds this new spate of restrictive voter identification
laws, and so I devote disproportionate space to the issue below. Though it may not be possible
to clarify all of the relevant misinformation in the context of this testimony, it is worth
addressing a few of the more substantial and oft-repeated myths.

22011 Kan. Laws ch. 56, § 11 (H.B. 2067} (amending Kan. Stat. § 25-2908).

%2011 Tenn. Laws ch. 323, §§ 1, 7 (S.B. 16) (amending Tenn. Code § 2-7-112),

2011 Tex. Laws ch. 123, §§ 9, 14 (S.B. 14) (amending Tex. Election Code §§ 63.001, 63.0161).
**2011-12 Wis. Laws Act 23, 8§ 1-2 (2011 AB. 7) (amending Wis. Stat. § 5.02).
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Th+~ Current Identification Landscape

Before 2011, only two states in the country — Indiana® and Georgia® — required
government-issued photo identification in order to cast a ballot at the polls that can be counted.
The five additional states mentioned above represent disturbing additions, but they remain,
together, only a small minority of jurisdictions.

Instead, the vast majority of states allow legitimate citizens a broader set of options to
prove their identity, without sacrificing any appreciable measure of security. The alternatives
range from signature comparisons, to sworn affidavits, to identification documents like utility
bills, bank statements, employee IDs, and the like.®® Some of these other states ask those
without government-issued photo identification to vote provisional ballots, which can be further
investigated if there arises additional doubt about a voter’s identity; these provisional ballots,
however, can be counted without requiring the voter to provide the same photo identification
card that she could not produce at the polls.* And all of these identification provisions are
layered atop the considerable security safeguards of the federal Help America Vote Act of 2002
(“HAVA”), which requires that each of a jurisdiction’s first-time voters registering by mail have
her identity confirmed — either by verifying her social security digits or driver’s license number
against reliable lists, or by presenting reliable documentation from a long and inclusive menu —
before her ballot may be counted.*

These other 43 states offer alternatives for a reason. They recognize that there are some
legitimate, eligible American citizens who do not possess government-issued photo identification

* Ind. Code §§ 3-5-2-40.5; 3-11-8-25.1.
¥ Ga. Code § 21-2-417.

** n 2011, Alabama passed a new law requiring either photo identification or sworn voucher by two election
officials; it is not clear whether the voucher provision will reliably operate to allow eligible individuals without
identification to vote a valid ballot. Ala. Laws Act 2011-673 (H.B. 19). It also appears unclear under current
Alabama law whether voters without the required photo identification may cast provisional ballots that may be
counted, and under what circumstances they will likely be counted. See, e.g., Ala. Code § 17-10-2 (referring to
particular voter identification provisions, but not those newly requiring a photo identification card). It does not
appear that H.B. 19 has yet been submitted for preclearance under the Voting Rights Act.

South Carolina also passed a new law in 2011, requiring photo identification in many circumstances. 2011
8.C. Laws Act 27 (H.B. 3003). The new law allows voters to submit an affidavit in lieu of the preferred photo
identification, if the voter “suffers from a reasonable impediment that prevents the elector from obtaining
photograph identification,” whereupon the voter will submit a provisional ballot deemed valid unless there are
grounds to believe that the affidavit is false. /d. § 5 (amending S.C. Code § 7-13-710(D)(1){(b), (DX}2)); Op. S.C.
Att’y Gen. to Marci Andino, Exee. Dir., S.C. Election Comm’n, Aug. 16, 2011, available at
http://www.scag.gov/wp-content/uploads/201 1/08/andino-m-0s-9319-8-16-11-Photo-ID-Voter-ID-legislation.pdf, it
is not clear whether this provision will reliably operate to allow eligible individuals without identification to vote a
valid ballot. H.B. 3003 is still subject to preclearance under the Voting Rights Act; on August 29, 2011, the
Department of Justice requested more information, including more information about the operation of this
“reasonable impediment” provision. Letter from T. Christian Herren, Jr., Chief, Voting Section, Civil Rights Div.,
Dep’t of Justice, to C. Havird Jones, Jr,, Esq., S.C. Asst. Deputy Att’y Gen,, Aug. 29, 2011, available at
http://media.charleston.net/201 1/pdf/dojvoterid0829201 1 .pdf.

® See, e.g., Fla. Stat. § 101.048(2)(a).
42 U.S.C. § 15483(b).
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cards. And they do not wish to make it unduly difficult for these citizens to exercise the most
fundamental right in our constitutional order.

The Harm of Restrictive Identification Rules

There is no question that government-issued photo identification makes many common
practices easicr. Those who do not have such 1D are likely to find it more difficult to take
advantage of many of the privileges of modern society. It is true, for example, that you have to
show photo identification to buy full-strength Sudafed.*' It is also deeply beside the point. No
American ever gave her life for the fundamental right to buy decongestants.

There is also no question that most eligible citizens have government-issued photo
identification. It is likely that each of the individuals attending today’s hearing has some form of
government-issued photo identification. But the right of the franchise — and the responsibility
to ensure its continued reasonable access — is not limited to the individuals attending today’s
hearing, or even to the majority of the American public. Voting is a fundamental right for more
than just most of us. It is a right that must be zealously safeguarded for every eligible American
citizen.

It is, concededly, difficult to pin down the precise number of eligible American citizens
who do not have the identification required by the most restrictive states above. But of the three
methods that have been used, two are substantially less reliable. First, some commentators have
compared the number of records maintained on state Department of Motor Vehicles systems to
the number of voting-age citizens reported by the Census Bureau.*? Such comparisons are laden
with error, including duplicate driver’s licenses (commercial and non-commercial), expired
licenses, and the impact of the 2% of Americans each year who move between states, often
without canceling their motor vehicle record in the state that they have left.*?

Second, other commentators have attempted to assess the number of eligible citizens
without the required identification by analyzing turnout: examining past voting patterns, and
trying to extrapolate the degree to which change in participation for any given election is due to
the impact of particular identification laws.** These studies’ methods vary, and there are

* Lizette Alvarez, G.O.P. Legislators Move to Tighten Rules on Voting, N.Y. TIMES, May 29, 2011 (**If you have to
show a picture 1D to buy Sudafed, . . . you should show a picture ID when you vote,” Gov. Nikki Haley said this
month when she signed the bill into law in South Carolina, using a common refrain among Republicans.”}; Opinion,
Kris W. Kobach, The Case for Voter ID, WALL ST. J., May 23, 2011 (“Carrying a photo ID has become a part of
American life. You can’t. . . buy full-strength Sudafed over the counter without one.”).

“ Kobach, supra note 41.

# See U.S. Census Burcau, Current Population Survey, Geographical Mobility: 2009 to 2010 tbl. 1, at
http:/fwww.census.gov/hhes/migration/data/cps/cps2010. html.

* See, e.g., Opinion, Hans A. von Spakovsky, ID Laws Ensure Election Integrity, USA TODAY, June 12, 2011; see
also Jason D. Mycoff et al., The Empirical Effects of Voter-1D Laws: Present or Absent?, 42 PS: POLITICAL SCIENCE
& POLITICS 121 (2009); John R. Logan & Jennifer Darrah, The Suppressive Effects of Voter ID Requirements on
Naturalization and Political Participation, Jan. 2, 2008; Jeffrey Milyo, The Effects of Photographic Identification on
Voter Turnout in Indiana: A County-Level Analysis (Inst. of Pub. Pol’y, Univ. of Mo., Report 10-2007, 2007); R.
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substantial differences in the results. But more fundamentally, the basic approach is flawed. For
example, it is conceptually incomplete: even if turnout provided an accurate assessment of the
impact on past voters, it would cover only the impact on past voters, without any assessment at
all of the impact on eligible Americans who have not yet participated but have every right to
participate in the future.

Moreover, even if turnout provided the right measure of impact, we’re not yet able to
mine it for useful information on the question presented. It is exceedingly difficult to interpret a
few years of turnout data to parse the impact of any given legal change. For example,
proponents often cite the change in turnout — particularly minority turnout — in Georgia and
Indiana before strict ID laws (in 2004) and after strict ID laws (in 2008), as evidence that ID
laws do not impose any substantial impediment.*® But those proponents also often fail to note
that both Georgia and Indiana were newly battleground states in 2008, with a minority candidate
at the top of a major-party ticket for the very first time. Under those circumstances, any
reasonable observer would have expected extraordinary increases in minority turnout, with or
without ID laws. And under those circumstances, it is difficult to know whether a 19% increase
in turnout™ reflects an 15% increase because of the 2008 election with a 4% increase because of
ID laws, or a 30% increase because of the 2008 election and an 11% decrease because of ID laws
... or any other combination of causal responsibility.

This is a specific example of a general problem: in any given election, turnout may be
affected by the competitiveness of high-profile races, candidate quality, fundraising and
campaign spending, the media environment, the presence or absence of salient ballot measures,
the efforts of mobilization groups on the ground, other legal restrictions or policies that facilitate
access, and a host of other conditions, including the weather on Election Day. Without
thousands of data points to account for all of the other factors that could instead be driving
turnout up or down, it is unreliable to draw conclusions about the impact of identification rules
by looking at how many people vote in a given election.*’

Michael Alvarez et al,, The Effect of Voter Identification Laws on Turnout (Caltech Soc. Sci. Working Paper No.
1267, 2007), at http://www.brennancenter.org/dynamic/subpages/download _file_S0882.pdf; David B. Mulhausen,
Ph.D., & Keri Weber Sikich, New Analysis Shows Voter Identification Laws Do Not Reduce Turnout, Sept. 10,
2007, at http://www.heritage.org/Research/Reports/2007/09/New-Analysis-Shows-Voter-Identification-Laws-Do-
Not-Reduce-Turnout; Jason D. Mycoff et al., The Effect of Voter Identification Laws on Aggregate and Individual
Level Tumout (2007), at http://www.brennancenter.org/dynamic/subpages/download_file 50900.pdf; John R. Lott,
Jr., Evidence of Voter Fraud and the Impact that Regulations to Reduce Fraud have on Voter Participation Rates,
Aug, 18, 2006, at http://sstn.com/abstract=925611; Report to the U.S. Election Assistance Commission on Best
Practices to Improve Voter Identification Requirements Pursuant to the Help America Vote Act of 2002, June 28,
2006; see generally Brief of R. Michael Alvarez et al. as Amici Curiae in Support of Petitioners, at 10-14, Crawford
v. Marion County Election Board, Nos. 07-21, 07-25 (U.S. Nov. 13, 2007) (reviewing such studies).

* See, e.g., Opinion, Hans A. von Spakovsky, Voter ID Was a Success in November, WALL ST. J., Jan. 30, 2009,

% This was Georgia's increase from 2004 to 2008, as reflected by the United States Election Project, Voter Turnout,
Turnout 1980-2010.xls, at http://elections.gmu.edu/Turnout?201980-2010.xls.

7 See Robert S. Erikson & Lorraine C. Minnite, Modeling Problems in the Voter Identification — Voter Turnout
Debate, 8 ELECTION L.J. 85 (2009).
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Instead of comparing motor vehicle recoids to Census numbers, or reading the uncertain
tea leaves of turnout, there is another methodology to determine how many eligible citizens have
the sort of identification documents required by the most restrictive state laws: ask them. There
have been several surveys asking eligible Americans about the documentation they possess, with
some varying conclusions.

Some of this research surveys either registered voters or actual voters — as explained in
the discussion of turnout, above, such numbers understate the impact of strict identification
requirements, because they do not include eligible Americans who may participate in the future.
A 2008 survey found that 4.9% of registered voters responding nationwide did not have current
government-issued photo identification; an additional 3.1% of respondents did not have current
government-issued photo identification listing their full legal name (rather than, for example, a
nickname or maiden name).*® Another 2008 survey found that 5.7% of registered voters
nationwide did not have a current valid driver’s license or passport; an additional 1.1% of
respondents had those documents, but not listing their full legal name.* (The same survey found
that 4.7% of respondents had no valid driver’s license or passport, but did have other
government-issued photo identification; the survey did not inquire whether this latter ID was
current.’”®  Still another 2008 survey found that 1.2% of registered voters in Indiana, Maryland,
and Mississippi did not have any government-issued photo identification, but did not inquire
whether the subjects’ ID was current or reflected the same name on the registration rolls> A
2007 survey found that 13.3% of registered voters in Indiana did not have a current government-
issued photo identification card; an additional 3% of respondents did not have current
identification listing their full legal name.> A 2006 survey found that 12% of actual midterm
voters in California, New Mexico, and Washington did not have a valid state driver’s license, but
did ngt inquire whether the subjects had a non-driver’s government-issued photo identification
card.

Other research surveys voting-age American citizens, whether currently registered or not.
A 2007 survey found that 16.1% of yoting-age citizens in Indiana did not have current
government-issued photo identification; an additional 2.8% of respondents did not have current

#2008 Collaborative Multi-Racial Post-Election Study (CMPS), questions D21-D21A, at http://cmpstudy.com/;
Matt A. Barreto, New Empirical Evidence on Access to Photo ID (visited Sept. 6, 201 1), at

hitp://faculty. washington.edu/mbarreto/research/voterid_090611.pdf; see also Gabriel R. Sanchez et al., The
Disproportionate Impact of Photo-ID Laws on the Minority Electorate, May 24, 2011, at

http://latinodecisions. wordpress.com/201 1/05/24/the-dispropottionate-impact-of-stringent-voter-id-laws/.

* Email from Charles Stewart 111, MIT, to Justin Levitt, Loyola Law School (Sept. 6, 2011, 13:27 PST); R. Michael
Alvarez et al., 2008 Survey of the Performance of American Elections, Final Report, at
http://www.vote.caltech.edu/drupal/files/report/Final%20report200902 { 8.pdf.

50 Id

5! Robert A. Pastor et al., Voting and ID Requirements: A Survey of Registered Voters in Three States, 40 AM. REV.
PUB. ADMIN. 461 (2010).

32 Matt A. Barreto et al., The Disproportionate Impact of Voter-ID Requirements on the Electorate — New Evidence
from Indiana, 42 PS: POLITICAL SCIENCE & POLITICS 111, 113 (2009).

* Matt A. Barreto et al., Voter ID Requirements and the Disenfranchisement of Latino, Black and Asian Voters
(2007), available at hitp://www brennancenter.org/dynamic/subpages/download_file S0884.pdf.
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identification listing their full legal name.” And a 2006 survey found that 11% of voting-age
citizens nationwide did not have current government-issued photo identification.”

Each of the above surveys appears reliable. Some of the variance can be explained by the
difference in the questions asked (e.g., whether particular forms of identification are specified, or
whether the identification is identified as current) or the difference in the target population; some
of the variance may simply reflect differences from state to state. Additional variance may
simply reflect the natural variability inherent in surveys, which are estimates and subject to
different weighting schemes and margins of uncertainty. Further reliable surveys — both
national and state-specific — would be welcome.

But it is important to note that even choosing the most conservative estimate — a survey
targeting registered voters in select states, rather than the electorate as a whole — 1.2% of
registered voters do not have the identification required by the most restrictive states. Even this
substantially conservative result amounts to an impact reaching more than two million registered
voters if applied nationwide.” And the larger estimates show an impact reaching more than
twenty-two million voting-age citizens.”’

Moreover, every study to have examined the issue has found that those without
government-issued photo identification are not evenly spread across the electorate. Just as the
surveys differ in their overall assessment of the magnitude of the problem, they differ in their
assessment of magnitude of the disparate impact. But the available data clearly show that those
without government-issued photo identification are more likely to be nonwhite, more hkely to be
either younger voters or seniors, more likely to be from low-income households, and more likely
to have less formal education.®® And while I am not aware of a reliable measurement of the
incidence of government-issued photo identification among persons with disabilities, there is
reason to be concerned that they, too, are less likely to have the identification required by the
most restrictive states. :

These impacts are both substantial and statistically significant. For example, one 2008
survey found that while 3.7% of responding white registered voters nationwide did not have
current valid government-issued photo identification, 7.3% of Latino voters and 9.5% of

** Barreto et al., supra note 52, at 113.

** See Brennan Center for Justice, Citizens Without Proof: A Survey of Americans’ Possession of Documentary
Proof of Citizenship and Photo Identification 3 (2006), available at
hitp://www.brennancenter.org/dynamic/subpages/download_file 39242 pdf.

% See U.S. Election Assistance Comm™n, The Impact of the National Voter Registration Act of 1993 on the
Administration of Elections for Federal Office 2007-2008, at 29 (2009), available at

hitp://www eac.gov/assets/ 1/ AssetManager/ The%20Impact?6200%20the%20National%20V oter’s20Registration%
20Act%200n%20Federal%20Elections%202007-2008.pdf (reporting at least 174,101,505 active registered voters
as of the 2008 general election).

%7 See U.S. Census Burean, 2006 American Community Survey tbl. BO5003 (reporting 206,287,902 voting-age
citizens as of the 2006 survey period).

*® See sources cited supra notes 48-53.
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African-American voters lacked this ID.” And among voting-age citizens rather than registered
voters, a 2006 national survey found that 8% of white citizens but 16% of Latino voting-age
citizens and 25% of African-American voting-age citizens do not have current, valid,
government-issued photo identification.®® While other studies differ in the precise magnitude of
these (and other) differential 1D rates, all show a substantial effect, with historically
underrepresented groups much less likely to have current government-issued photo
identification.

These statistics are not merely important for their reflection of the status quo, but for their
reflection of significant impact into the future. It often takes ID to get ID. For example, most
native-bom citizens in Arkansas seem to require an official copy of a birth certificate to geta
government-issued photo identification card® ... and scem to require government-issued photo
identification to get an official copy of a birth certificate.”

Even without this sort of vicious loop, those without current government-issued photo
identification often face some difficulty in procuring it. All states of which I am aware require
documentation to procure state-issued identification. Even when the identification card itself is
offered free of charge, an individual without identification must collect this documentation,
which involves time and expense, and travel (without driving) to a government office open
during limited (working) hours, which involves time and expense. Official copies of birth
certificates cost between $7 and $30 depending on the state, with a median of $15; expedited
processing will cost more.”® A passport costs at least $55, and a replacement naturalization
certificate costs $345.%

Moreover, some eligible citizens will simply not be able to procure the requisite
underlying documentation, no matter how much they are able to spend or how much time they
are able to take. Just three weeks ago, South Carolina’s Attorney General recognized, in a
formal opinion interpreting the state’s new identification law, that there are legitimate electors

who have a valid reason, beyond their control, which would prevent them
from obtaining a Photo ID. One such reason which is obvious is that there
are numerous South Carolinians, generally over age 50, who do not have a
birth certificate. A primary cause is that, decades ago, many babies were

% See sources cited supra note 48,
% Brennan Center for Justice, supra note 55.

® See Arkansas Driver Services, Frequently Asked Questions, at
http://www.dfa.arkansas.gov/offices/driverServices/Pages/F AQ%2 7s.aspxife.

& See Arkansas Dep’t of Health, Birth Records, Frequently Asked Questions, at
http://www healthy arkansas.gov/programsServices/certificates VitalRecords/Pages/BirthRecords.aspx.

% National Center for Health Statistics, Where to Write for Vital Records, June 21 ,2011, at
http://www.cde.govinchs/w2w/w2w.pdf.

# U.S. Dep’t of State, Passport Fees, at http://travel state.gov/passport/fees/fees_837.htmi; U.S. Citizenship and
Immigration Services, Form N-563, Application for Replacement Naturalization/Citizenship Document,
http:/fwww uscis.gov/portal/site/uscis/menuitem, 5afObb95919f35¢66f614176543f6d 1a/?vgnextichannel=db029¢775
5cb9010VgnVCM 10000045f3d6a RCRD&vgnextoid=a910cac09aa5d010VgnVOM 10000048 3d6al RCRD.
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not born in hospitals, but were delivered by midwives and thus no birth
certificates were obtained. See, “Many Face Fight to Prove Identity,” The
State, July 19, 2011. In addition, persons with disabilities also might be
unable to obtain a Photo ID.%

These eligible Americans have names. Dr. Brenda Williams, of Sumter, South Carolina,
has recently been attempting to assist some of her patients in getting the government-issued
photo identification required by South Carolina’s new law. Her comments to the Department of
Justice show that she has spent hundreds of dollars helping her patients attempt to get the
necessary ID.% And still some have been stymied. For example, Dr. Williams wrote to the
Department of Justice about Mrs, Naomi Gordon and her brother, Mr. Raymond Rutherford.®’
Mrs. Gordon’s first name was apparently misspelled “Linoie” by a midwife; a midwife also
apparently misspelled Mr. Rutherford’s first name “Ramon.” The misspellings appear on both of
their birth certificates; Mr. Rutherford has the particular difficulty of possessing a birth
certificate with an incorrect spelling and a Social Security card with a correct spelling. They
have been told that they have to have their names changed through the courts before they will be
able to get government-issued photo identification; neither has yet been able to procure the
appropriate 1D,

Nora Elze, in Savannah, Georgia, is 88, and has been married for 65 years.68 But because
the name on her birth certificate (her maiden name) and the name on her out-of-state ID (her
married name) don’t match, she has to produce a 65-year-old marriage license in order to get
government-issued photo identification. At last report, she had not found the license, and had
not been able to acquire the necessary identification.

In 2008, at least ten retired nuns in South Bend, Indiana, all citizens in their 80s or 90s,
were reportedly turned away from the polls because they did not have current government-issued
photo identification. One of the nuns noted that “many others among the 137 retired sisters
living at the Congregation of the Sisters of the Holéy Cross convent were dissuaded from voting
upon learning that several had been turned away.”®

Royal Masset, former political director of the Texas Republican Party, discussed a
personally relevant situation in the press:

63 Op. 8.C. Att’y Gen. to Marci Andino, Exec. Dir,, $.C. Election Comm’n, Aug. 16,2011, at
http:/fwww.scag.gov/wp-content/uploads/201 1/08/andino-m-0s-9319-8-16-11-Photo-1D- Voter-1D-legislation.pdf.

 See, e.g., Email from Dr. Brenda Williams to Chief, Voting Section, re File #2011-2495 (Aug. 14, 2011, 15:44
ET).

% See, e.g., Email from Dr. Brenda Williams to Chief, Voting Section, re File #2011-2495 (Aug. 14,2011, 18:59
ET).

& See JoAnn Merrigan, Savannah Woman Told She Needs Proof of Marriage to Get Driver’s License, WSAV, Aug.
29,2011,

® Greg Gordon, Retired Nuns Blocked from Voting in Indiana, CONTRA COSTA TIMES, May 6, 2008; Dcborah
Hastings, New ID Law Keeps Nuns From Voting, SOUTH BEND TRIBUNE, May 7, 2008; Meghan Ashford-Grooms &
Ciara O’Rourke, Nuns Couldn’t Cast Ballots, But They Were Given Other Options, AUSTIN AMERICAN-STATESMAN,
Feb. 5, 2011,
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I was a big fan of voter 1D until the federal government declared my mother
Aimee dead. The reason I’ve not been heavily involved in the political arena for
the last three years is because I've been taking care of my 91-year-old mother
who is a complete invalid but is very much alive. [{] I found there was no way of
proving her alive. Invalid 91 year olds do not have driver’s licenses, passports,
employment badges, gun permits & ete. Since I'm taking care of her in my home
she has no bills with her name and address. I can’t even get her a birth certificate
since she lacks the ID necessary for a notary to verify. Under HB 218 my mother,
who is a registered voter in Austin, cannot vote in Texas. Anyone who says all
legal voters under this bill can vote doesn’t know what he is talking about. And
anyone who says that a lack of IDs won’t discriminate against otherwise legal
minority voters is lying.70

Agnes Cowan and her husband lost many of their personal documents in a fire, including
her husband’s veterans’ ID card.”' At 81 in 2008, and confined to a wheelchair, Ms. Cowan said
that it was virtually impossible for her to cobble together replacement documentation in order to
get a government-issued photo ID before Georgia’s 2008 primary election, making it the first
major election that Ms. Cowan had missed in 63 years.

Among the Indiana citizens prevented from voting a valid ballot in 2007 was 61-year old
Republican Valerie Williams. Ms. Williams brought her telephone bill, a Social Security letter,
and an expired state driver’s license to the polls — but she did not have the current government-
issued photo ID that Indiana required. Her provisional ballot was never counted.”

In 2006, Eva Steele was an Arizona resident; her son was an Army reservist deployed in
Imq.73 Her disabilities left her in a wheelchair and unable to drive. ““I don't have a driver's
license,” she said. ‘I don't get utility bills. I've never had a passport. I don't have property tax
statements. All I did was raise my children and teach them to be good citizens and to vote. And
now I'm the one who's on the outside looking in.””

Mary Wayne Momgomery Eble was 92 and on oxygen in 2008, living on a family farm
outside Rockport, Indiana.” She had no driver’s license because she could not see well enough
to drive; she did not know if she had a birth certificate, because she was born at home.

4 Republican, His Mother, and Voter 1D, HOUSTON CHRONICLE BLOG, Apr. 24, 2007, at
http://blog.chron.com/texaspolitics/2007/04/a-republican-his-mother-and-voter-id/.

"' Denise Dilton, Elderly Couple Loses ID in Fire, Fear They Can’t Vote, FOX 5 ATLANTA, July 14, 2008, at
http://electiontawblog,.org/wp-content/uploads/20080714-GA _cowan.pdf.

™ lan Urbina, Voter ID Laws Are Set to Face a Crucial Test, N.Y. TIMES, Jan. 7, 2008.

3 E.J. Montini, 4 Soldier’s Mother is Denied Her Right to Vote and to Speak, ARIZ. REPUBLIC, Aug. 13, 2006;
Joyce Purnick, Stricter Voting Laws Carve Latest Partisan Divide, N.Y. TIMES, Sept. 26, 2006.

 Montini, supra note 73.

7 Associated Press, /D Laws Spur Voting Legal Battle, USA TODAY, Jan. 23, 2008.
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Chris Conley, a 50-year-old veteran of the Navy and Marines, tried to vote in Indiana’s
2008 primary, but his Veterans Administration photo ID card did not have an expiration date,
and therefore did not meet the state requirements.

Birdie Owen was displaced from Louisiana after Hurricane Katrina, where her birth
certificate was lost in the storm. Without a birth certificate, she found herself unable to get a
state-issued photo identification card in Missouri.”’

The stories above represent just a selection of the reports of individuals — real American

citizens — without government-issued photo identification. Reliable statistics indicate that there
are many others.

The Lack of Justification for Restrictive Identification Rules

As with the other restrictions discussed above, the heavy costs on Mrs. Gordon and other
eligible American citizens are not justified by any substantial benefit. Laws preventing citizens
from proving their identity at the polls by anything other than certain government-issued photo
identification cards are often justified by the need to prevent election fraud. Here too, there
appear to be particularly pernicious misconceptions.

Requirements to present certain identification at the polls provide even theoretical
protection against only one form of fraud: someone who arrives at the polls and pretends to be
someone else. As explained in more detail below, and as I have described extensively in
previous publications and official testimony,”™ all of the available evidence demonstrates that the
incidence of any fraud that identification rules could prevent is extraordinarily rare. Though it
does occur, there are only a handful of recent accounts, even fewer of which have been. .
substantiated. During this same period, hundreds of millions of ballots have been cast. The most
notable significance of the incidents that have surfaced is how rare they appear to be.”

" Nick Wermer, Voter ID Causes Some Problems, STAR-PRESS (Muncie, Ind.), May 9, 2008,

77 Robin Carnahan, Elections Can't Really be Fair, Free and Accurate if Eligible Voters Can't Vote, HUFFINGTON
PoST, May 9, 2008.

78 See, e.g., Levitt, supra note 2; In Person Voter Fraud: Myth and Trigger for Disenfranchisement?: Hearing
Before the S. Comm. on Rules & Admin., 110th Cong, (Mar. 12, 2008), at

http://brennan. 3cdn.net/02f93775d26al 19ad0_dam6iyw3s.pdf; Hearing on S.B. 14 Before the H. Select Comm. on
Voter Identification and Voter Fraud, 82d Leg. (Tex. Mar. 1, 2011); Hearing on 5.B. 362 Before the H. Comm. on
Elections, 81st Leg. (Tex. Apr. 6, 2009), at http://brennan.3cdn.net/6672£a43792018edac_jpmébxr6e.pdf; Hearing
Before the H. Comm. on Elections, 80th Leg. (Tex. Jan. 25, 2008), at

http:/fwww house.state.tx.us/fx/av/committee80/80125a1 3.ram; see also Brennan Center for Justice, Investigator’s
Guide to “Voter Fraud” (2006), at

http://www.brennancenter.org/content/resource/investigators_guide to_voter_fraud/.

™ 1 have arrived at this conclusion through a focus on evidence: extensive research of reports, citations, and claims
of fraud, in popular and scholarly publications, and in documents provided to and produced by public and private
investigations. I have prioritized more recent claims, and particularly claims purporting to reveal in-person
impersonation fraud. My review and analysis spans thousands of accounts, including every single assertion of fraud
in the most comprehensive collection of claims of in-person impersonation fraud to date: the citations presented to
the Supreme Court in the Crawford v. Marion County Election Board case. See, e.g., Justin Levitt, Analysis of
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In order to assess the incidence of fraud that identification rules could possibly prevent, it
is first necessary to cut through a large amount of noise. Some reports or allegations of fraud are
simply mislabeled; the substance of a newspaper story simply does not support a headline claim
of “fraud.”*® Other reports claim fraud but instead reveal straightforward administrative errors,
or administrative practices that concern some, but are not errors at all.¥!

Some of these reports actually do present worrisome evidence of fraud — but not any
sort of fraud that identification rules could prevent. Instead, they allege schemes involving
fraudulent absentee ballots;™ or absentee voters who have been coerced;® or conspiracies to buy
votes;* or efforts o tamper with ballots or machines or counting systems.” There are
occasional reports of double-voting, by individuals voting in their own names and without
appropriating another’s identity.*® There are occasional schemes of insider complicity and/or
forgery;’ when pollworkers and officials are willing to break the law, or miscreants are willing
to forge documents, additional requirements for pollworkers to review official documentation
cannot prevent the wrongdoing. It is impossible to stop local bosses intent on breaking the law
by giving them a new law to break.

Alleged Fraud in Briefs Supporting Crawford Respondents (2007), at
http://www.truthaboutfraud.org/pdf/Crawford Allegations.pdf.

0 See, e.g., Megan Matteucci, Riverdale Suit Alleges Election Fraud, ATLANTA J.-CONST., Nov. 20, 2007; Sandy
Coleman, Randolph Petition Claims Voter Fraud, BOSTON GLOBE, May 21, 2006, at 5.

¥ See, e.g., Laurel Walker & Patrick Marley, Waukesha Canvass Gets OK, MILWAUKEE J.-SENTINEL, Apr. 20,
2011; Dave Umhoefer, New Nickolaus Accusations Unfounded, MILWAUKEE J.-SENTINEL, Aug. 11, 2011; Grand
Jury Report Regarding the Election of Nov. 2, 2010, Saguache County, Colo. (2011); Michelle Hillen, Recount of
Runoff Reverses 1st Result, ARK. DEMOCRAT-GAZETTE, June 20, 2006.

82 See, e.g., Pabey v. Pastrick, 816 N.E.2d 1138, 1144-46 (Ind. 2004); /n re The Matter of the Protest of Election
Returns and Absentee Ballots in the November 4, 1997 Election for the City of Miami, Florida, 707 So0.2d 1170
(Fla. Ct. App. 1998).

® See, e.g., Anastasia Hendrix, City Workers: We Were Told To Vote, Work for Newsom, 8.F, CHRONICLE, Jan, 15,
2004; Matthew Purdy, 5 Bronx School Officials Are Indicted in Absentee Ballot Fraud, N.Y . TIMES, Apr. 25, 1996,

8 See, e.g., Beth Musgrave, Three Sentenced in Bath Vote Fraud, LEXINGTON HERALD-LEADER, Sept. 25, 2007;
Nicklaus Lovelady, fnvestigation Into Vote Fraud in Benton County Nets 14th Arrest, MiSS. CLARION-LEDGER,
Aug. 31, 2007; Tom Searls, Six To Learn Fate in Lincoln Vote Buying Case, CHARLESTON GAZETTE (W.Va.), May
3,2006, at 1C; Michael E. Ruane, FBI's Sham Candidate Crawled Under W. Va’s Political Rock, W ASH. POST,
Dec. 2, 2005, at A1,

% See, e.g., John M. Glionna, S.F., State Wade Into Vote Count Controversy, L.A, TIMES, Nov. 21, 2001,

% See, e, g, Criminal Complaint, Wisconsin v. Gunka, Case No. 2010ML0O05173 (Wis. Circuit Ct., Milwaukee
County Mar. 8, 2010).

8 See, e.g., Eva Ruth Moravec, Woman, 81, Jailed in Vote-Fraud Case, SAN ANTONIO EXPRESS-NEWS, Oct. 5,
2010; Hans A. von Spakovsky, Where There’s Smoke, There's Fire: 100,000 Stolen Votes in Chicago (Heritage
Foundation Legal Memorandum No. 23), Apr. 16, 2008; United States v, Brown, 494 F. Supp. 2d 440, 486 n.73
(S.D. Miss. 2007), aff'd, 2009 WL 485709 (5th Cir. 2009); Michael Cass, Poll Worker Indicted in Vote Probe, THE
TENNESSEAN, Dec. 20, 2007; Manny Garcia & Tom Dubucq, Unregistered Voters Cast Ballots in Dade: Dead
Man's Vote, Scores of Others Were Allowed lilegally, Herald Finds, MIAMI HERALD, Dec. 24, 2000; Grand Jury
Report, In the Matter of Confidential Investigation R84-11 (N.Y. Sup. Ct., Kings County, 1984),
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There are also reports of fraudulent reg:stration forms, though they involve rogue
workers hoping to cheat nonprofit organizations out of an honest effort to register real citizens.
These forms are usually subject to the safeguards of HAVA, which flags potentially invalid
registration forms for further security measures before a corresponding ballot can be cast.’® I am
aware of no recent substantiated case in which such registration fraud has resulted in a fraudulent
vote.

88

The above forms of fraud do, sadly, exist. They are real, legitimate concerns, though
fortunately not as common as media attention may make them appear. They should be both
prevented and punished, where doing so does not exact an even greater cost to the system and to
legitimate electors therein. But extreme limits on the ways in which individuals prove their
identity at the polls do nothing to address them. Using restrictive identification rules to prevent
this fraud is like amputating a foot to get rid of the flu.

In addition to the noise created by allegations of fraud that identification rules cannot
possibly prevent, noise has been generated by sloppy science. Some reports purport to reveal
evidence of fraud based on attempts to match registration rolls to other government sources, like
registries of the deceased, but these reports often betray familiar, and significant, methodological
flaws. One particularly common error is the seemingly straightforward assumption that
individuals with the same name and date of birth are the same person. As Professor Michael
McDonald and 1 have demonstrated, elementary statistics confirms that in any substantial pool, it
is quite common to find two different individuals who share the same name and date of birth.*
When comparing one list of millions of voters to another list of millions of ineligible individuals,
it should not be surprising to find hundreds of perfect “matches” that actually represent different
individuals, known to record-linkage experts as “false positives.” The incidence of such matches
reveals statistics at work, not fraud.

The Negligible Fraud that Restrictive Identification Rules Could Possibly Prevent

In sum, my research confirms that there are hundreds of reports of alleged fraud, in
thousands of elections, with millions of ballots cast. Yet after wading through the unreliable and
trrelevant reports categorized above, only a handful of reports remain that even allege, much less
substantgallte, instances of fraud that increased identification requirements at the polls could
prevent.

Even fewer of these allegations stand up to real scrutiny. Indeed, careful investigation
has more often than not debunked, not confirmed, allegations of impersonation fraud at the polls.

5 See, e.g., Todd C. Frankel, 8 Charged in StL. Voter Fraud, ST. LOUIS POST-DISPATCH, Dec. 21, 2007; Keith Ervin,
Felony Charges Filed Against 7 in State's Biggest Case of Voter-Registration Fraud, SEATTLE TIMES, July 26, 2007,
Carlos Campos, Bogus Voter Forms Pop Up in Fulton, ATLANTA J.-CONST., Oct, 21, 2004.

®420S8C.§ 15483(b); see also supra text accompanying note 40.

% Michael P. McDonald & Justin Levitt, Seeing Double Voting: An Extension of the Birthday Problem, T ELECTION
L3 111 (2008).

*! Other scholars® thorough research confirms these conclusions. See, e.g., LORRAINE C. MINNITE, THE MYTH OF
VOTER FRAUD (2010).
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One notorious and recurring example is a 2000 investigative report in the Atlanta Journal-
Constimtion, claiming that “the actual number of ballots cast by the dead” was “5,412 in the past
20 years.”” The article has been favorably cited by an Assistant U.S. Attorney General,® a
Governor,” a state Secretary of State,” and several state Attorneys General,” among others.

This article did not, however, actually reveal 5,412 ballots cast by the dead, much less
5,412 instances of in-person impersonation fraud.” Instead, it revealed 5,412 matches of Social
Security death records to voting records. And it further revealed that these matches are flawed.
The reporter acknowledged that death records contain errors, listing people as dead who are
actually alive, but apparently did not investigate how many of the 5,412 identified ballots
suffered from this error. The reporter also acknowledged that voter records contain errors,
reflecting data entry mistakes and those who sign the wrong line of a polibook, but apparently
could not or did not investigate how many of the 5,412 identified ballots suffered from this error.
The reporter neither acknowledged nor apparently accounted for the statistical likelihood that a
record of John Smith dying and a record of John Smith voting might in fact reflect different
“John Smith”s with the same date of birth.”® Finally, the reporter did not indicate how many of
these 5,412 ballots were cast in person, rather than absentee.

Indeed, the article identified only one individual concretely alleged to have been the
victim of in-person impersonation fraud. It cited the case of “[Alan Jay] Mandel, the tobacco
shop owner, whose voter certificate was signed at the polls by someone after his death.”®
Repeatleo((i) the reporter, “[SJomebody definitely signed his name on a voter certificate on Nov. 3,
1998.”

This allegation, though amounting to only one concrete allegation of in-person
impersonation fraud in approximately twenty million votes over 20 years,'® would nevertheless

i Jingle Davis, Even Death Can 't Stop Some Voters, ATLANTA J.-CONST., Nov. 6,2000.

 Letter from William E. Moschella, U.S. Assistant Attorney General, to Christopher S. Bond, U.S. Senator (Oct. 7,
2005), at hitp://www justice.gov/crt/about/vot/misc/ga_id _bond_ltr.php.

o Darryl Fears & Jonathan Weisman, Georgia Law Requiring Voters to Show Photo ID Is Thrown Out, WASH.
POsT, Sept. 20, 2006, at A6.

* Brief of State Respondents, at 2, Crawford v. Marion County Election Board, 128 S. Ct. 1610 (2008).

% Brief of Texas et al. as Amicus Curiae Supporting Respondents, at 8, Crawford v. Marion County Election Board,
128 8. Ct. 1610 (2008).

7 Qver twenty years and approximately 20 million votes cast, even if all 5,412 ballots had in fact been fraudulent,
the overall rate of fraud would have been 0.027%. Secretary of State Cathy Cox, The 2000 Election: A Wake-Up
Call For Reform and Change 11 n.3 (2001}, available at
hitp://www.sos.state.ga.us/acrobat/elections/2000_election_report.pdf. In reality, many of these ballots are likely
attributable to clerical error, data error, or statistical coincidence.

% Indeed, if the voter voted in several elections over the twenty-year span reflected in the voter history, each such
mismatch would likely account for several “false positive” ballots. Thus, the 5,412 identified ballots might reflect
far fewer matched — or mismatched — voters.

* Davis, supra note 92.
19 14, (emphasis added).

101 Cox, supra note 97, at 11 n.3.
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be disturbing — if it were true. Further investigation, however, proved the allegation false. The
signature (and voter certificate) in question belonged to Alan J. Mandell (with two “I”’s), who
was very much alive and eligible in 1998, but whose vote was mistakenly recorded in the name
of Alan Jay Mandel (with one “I”"). 102

Investigation as thorough as the investigation into the vote of Mr. Mandel/Mandell is
rare. Nevertheless, when rescarchers do expend the effort to follow through on initial allegations
of in-person impersonation fraud, they often find those allegations to be unwarranted. A 2008
investigation of 48 purported “dead voters” in Dallas, for example, revealed only clerical error,
voter mistake, and confusion; of all the cases investigated, “none involved a fraudulently cast
vote.”'® A 2007 investigation of approximately 100 “dead voters” in Missouri revealed that
every single purported case was properly attributed either to a matching error, a problem in the
underlying data, or a clerical error by elections officials or voters.'™ Likewise, after compiling a
list of potential “dead voters” in New York state, a Poughkeepsie journalist investigated seven
local cases — and found that seven out of seven reflected clerical errors or other mistakes, not
fraud.'” An investigation in Hawaii in 1999, after reviewing precinct pollbooks and calling
allegedly deceased citizens, similarly found that not one of 170 potential “dead voters” actually
reflected fraud.'®

The most prominent recent examination of voter fraud — the evidence presented to the
Supreme Court in Crawford v. Marion County Election Board ""'— precisely fits the overall
pattern that I have described above. There were many claims of wrongdoing and irregularity, but
few that even alleged the sort of fraud that in-person identification rules could possibly prevent,
and a tiny portion, if any, that substantiated the allegations.

The Crawford case is often said to have validated laws requiring photo identification at
the polls. It did no such thing. In Crawford, the fractured court rejected the plaintiffs” challenge
to the law as overbroad, in light of the limited evidence in the record on the extent of the law's
burdens.'® That is, without solid proof of burden in the record, Indiana’s asserted justifications
were deemed legally sufficient to sustain the law against the particular facial challenge that was

2 Jingle Davis, State Plans 1o Update Voter Lists, ATLANTA J.~CONST., Feb. 10, 2001, at 4H; Cox, supra note 97, at
ttn3.

1% Rudolph Bush, Vote Fraud Review Comes Up Empty, DALLAS MORNING NEWS, Dec. 14, 2008.

"% Steve Chamraz, “The Dead List” Backstory . . ., News 4 Daily Briefing, May 7, 2007, at
http://www.beloblog.com/KMOV_Blogs/ndidailybriefing/2007/05/the_dead_list_backstory. himl.

195 yohn F crro, Deceased Residents on Statewide Voter List, POUGHKEEPSIE J., Oct, 29, 2006.
1% Waite David, Review Turns Up No Signs of Fraud, HONOLULU ADVERTISER, Mar. 16, 1999, at A1.
17 Crawford v. Marion County Election Board, 553 U.S. 181 (2008).

198 1d. at 188-89, 200-03 (Stevens, 1), Part of the difficulty is that the case was a pre-enforcement challenge,
brought before Indiana's law was put into effect and therefore without direct evidence of past harm. See generally
Justin Levitt, Crawford—More Rhetorical Bark than Legal Bite?, May 2, 2008, a7

http://www brennancenter.org/blog/archives/crawford_more_rhetorical_bark_than_legal bite/.
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lodged. The Court did not issue a blanket statement declaring restrictive identification laws to be
legal. And it certainly did not validate ID laws as a matter of good policy.'%

The policy decision, instead, starts with the rationale for such a law. Because the
Supreme Court represented such a high-profile forum, it provided the most prominent focal event
to date for supporters of an identification law to justify their support by showing their rationale to
be real. Crawford was a national stage for those who believe in-person impersonation fraud to
be a legitimate concern to present their proof. In the case, the lower courts cited several media
accounts that, the courts claimed, reflected reports of in-person impersonation fraud."'® In the
Supreme Court, respondents and amici supporting respondents added citations to more than 250
reports, encompassing decades of elections.'"!

I thoroughly examined each and every one of these citations.''> The evidence of in-
person impersonation fraud was strikingly sparse. The vast majority of cited reports reflected
either allegations that could not possibly be related to in-person impersonation fraud and which
an identification law could not possibly fix (e.g., absentee ballot problems, vote-buying schemes,
or ballot tampering), or allegations that did not mention whether the alleged wrongdoing was
committed in-person or through more susceptible absentee ballots.!"® Two reports involved
single votes that were the product of official pollworker misconduct or forged documentation,
which also could not be prevented by laws requiring pollworkers to examine documentation,'**
Two reports involved unsuccessful attempts to vote in the name of another.!*

™ Indeed, six Justices recognized that restrictive 1D laws might unduly burden some eligible voters, particularly
poor and elderly citizens. Crawford, 553 U.S. at 199 (Stevens, 1.); id. at 209-22 (Souter, J., dissenting); id. at 237-
39 (Breyer, I, dissenting).

"% Ind. Democratic Party v. Rokita, 458 F. Supp. 2d 775, 826 (S.D. Ind. 2006); see also id. at 793-94; Crawford v.
Marion County Election Board, 472 F.3d 949, 953 (7" Cir. 2007).

"' Brief of State Respondents, Crawford v. Marion County Election Board, 553 U.S. 181 (2008); Brief for the
United States as 4micus Curiae Supporting Respondents, Crawford v. Marion County Election Board, 553 U.S. 181
(2008); Brief of the American Unity Legal Defense Fund as Amicus Curiae Supporting Affirmance, Crawford v.
Marion County Election Beard, 553 U.S. 181 (2008); Brief of Democrat and Republican Election Professionals as
Amici Curiae in Support of Affirmance, Crawford v. Marion County Election Board, 553 U.S. 181 (2008); Brief of
Amicus Curiae Evergreen Freedom Foundation in Support of Respondents, Crawford v. Marion County Election
Board, 553 U.S. 181 (2008); Brief for Lawyers Democracy Fund as Amicus Curiae in Support of the Respondents,
Crawford v. Marion County Election Board, 553 U.S. 181 (2008); Brief of United States Senators Mitch McConnell
et al. as Amici Curiae in Support of Respondents, Crawford v. Marion County Election Board, 553 U.S. 181 (2008);
Brief of the Republican National Committee as Amicus Curiae Supporting Respondents, Crawford v. Marion
County Election Board, 553 U.S. 181 (2008); Brief of Texas ez al. as Amicus Curiae Supporting Respondents,
Crawford v. Marion County Election Board, 553 U.S. 181 (2008); Brief of Washington Legal Foundation, as Amicus
Curiae in Support of Respondents, Crawford v. Marion County Election Board, 553 U.S. 181 (2008).

U2 evint, supra note 79; Justin Levitt, Crawford——Just the Facts, Apr. 30, 2008, at
http://www brennancenter.org/blog/archives/just_the_facts/.

" Levitt, supra note 79, at 2.

"' Cass, supra note 87 (discussing one incident in Tennessee in 2007); Garcia & Dubueq, supra note 87 (discussing
one incident in Florida in 2000).

'S Madeline Friedman, Anatomy of Voter Fraud, HOBOKEN REPORTER, July 1, 2007 (discussing one attempt in New
Jersey in 2007); LARRY J. SABATO & GLENN R. SIMPSON, DIRTY LITTLE SECRETS 292 & n.70 (1996) (citing Doug
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That left, since 2000, nine allegations of votes that might have involved votes cast by
individuals impersonating others, which identification rules might have prevented. There is also
an alternative explanation for each of the nine votes: either pollworker error or voter confusion
might have caused a different, legitimate elector to sign the wrong line of the pollbook, or a data
entry error might have caused an elector’s voter record to register a vote for an election when no
corresponding voter ever signed in at the polls."'® There are plentiful reports of similar mistakes,
with fathers confused for sons, and vice versa."'” Investigation of the pollbooks themselves
could distinguish fraud from error, but in my research to date, I have not been able to find any
evidence that the necessary investigation was undertaken.

This evidence is remarkable. There have been allegations of impersonation at the polls.
But they are notable for their rarity. In the most prominent forum to date for collecting such
allegations , proponents of these rules cited nine votes since 2000 that were caused either by
fraud that in-person identification rules could possibly stop. . . or by innocent mistake. During
the same period, 400 million votes were cast, in general elections alone.'"® Even assuming that
each of the nine votes were fraudulent, that amounts to a relevant fraud rate of 0.000002 percent.
Anmericans are struck and killed by lightning more often.''? And every year, there are far more
reports of UFO sightings.120

Some have claimed that the incidence of alleged in-person impersonation fraud is
extremely low because in-person impersonation fraud is difficult to detect.'?' This is distinet
from the issue of whether in-person impersonation fraud is difficult to prosecute: littering clearly
exists, but is difficult to address through the criminal justice system, because the wrongdoer is
not easily identified. Here, not only are there virtually no prosecutions of in-person
mpersonation fraud, but there are even strikingly few reports of potential impersonation. It is as
if individuals were complaining about littering, but could find no garbage in the street. For those
believing in impersonation at the polls, the answer is that this sort of fraud is simply difficult to
detect.

Haaland and Doug Swordstrom, A Report on Election Law lregularities: California 16™ Senate District 10 (1995))
(discussing one attempt in California in 1994).

Y18 L evitt, supra note 79, at 2.

'Y See Will Garvey, My Opportunity for Voter Fraud, LINCOLN TRIBUNE, July 20, 2011 (revealing that a vote
ostensibly cast in the name of Will Garvey 1V was actually cast by his father, Will Garvey HI); Michael Mayo,
Determined Voters Tackle the Obstacles and Triumph, FT. LAUDERDALE SUN-SENTINEL, Nov. 5, 2008 (revealing
that a vote ostensibly cast in the name of Michael Curry was actually cast by his son, Michael Curry, Jr.); see also
Davis, supra note 102 (revealing that a vote ostensibly cast in the name of Alan J. Mandel was actually cast by Alan
J. Mandell (with two “I"s); supra text accompanying notes 103-106.

''® United States Election Project, supra note 46,

¥ Nat’l Oceanic & Atmospheric Admin., Nat’] Weather Service, Lightning Safety: Medical Aspects of Lightning,
at http://www lightningsafety.noaa.gov/medical. htm (last visited Sept. 6, 2011); Ron Holle, Lightning Fatalities by
State, 2001-2010 (2011), at http:/www lightningsafety.noaa.gov/stats/01-10_deaths by _state,pdf.

' See, e.g., UFO Casebook, Breaking UFO News Reports, af hitp://www.ufocasebook.com/.
! See, e.g., Crawford v. Marion County Election Board, 472 F.3d 949, 953 (7" Cir. 2007).
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In truth, there are multiple means to discover in-person impersonation fraud, all of which
should yield many more reports of such fraud, if it actually occurred with any frequency. An
individual seeking to commit in-person impersonation fraud must, at a minimum, present himself
at a polling place, sign a pollbook, and swear to his identity and eligibility. There will be
eyewitnesses: poliworkers and members of the community, any one of whom may personallzy
know the individual impersonated, and recognize that the would-be voter 15 someone else.?
There will be documentary evidence: the pollbook signature can be compared, either at the time
of an election or after an election, to the signature of the real voter on a registration form, and the
real voter can be contacted to confirm or disavow a signature in the event of a question.'” There
may be a victim: if the voter impersonated is alive but later arrives to vote, the impersonator’s
attempt will be discovered by the voter. (If the voter impersonated is alive and has already
voted, the impersonator’s attempt will be discovered by the pollworker; if the voter impersonated
is deceased, it will be possible to cross-reference death records with voting records, as described
above, and review the actual pollbooks to distinguish error from foul play.) If the impersonation
is conducted in an attempt to influence the results of an election, it will have to be orchestrated
many times over, increasing the likelihood of detection.

As in all law enforcement, none of these detection mechanisms are perfect. Yet in
hundreds of millions of ballots cast, they have yiclded only a handful of potential instances of in-
person impersonation fraud, precisely during a period when investigating voter fraud was

. 124 . .- .
expressly deemed a federal law enforcement priority, ™ and when private entities were equipped
and highly motivated to seek, collect, and disseminate such reports.'® The phone should have
been ringing off the hook, but instead there was barely a whisper.

A more logical explanation for the extraordinary rarity of reported impersonation fraud at
the polls is that such fraud is extraordinarily rare. It is an extremely inefficient means to
influence an election. For each act of in-person impersonation fraud in a federal election, the
perpetrator risks 5 years in prison and a $10,000 fine under federal law, in addition to penalties
under state law.'*® In return, the perpetrator gains at most one incremental vote. It is sensible
that few individuals believe such a trade-off worthwhile.

"2 See Crawford v. Marion County Election Board, 553 U.S. 181, 226-29 (2008) (Souter, ., dissenting).

'3 It is no answer that the individual may have submitted a fraudulent registration form in a fictitious name,
presumably outside of the presence of an election official, before arriving in person to vote in that fictitious name.
Federal law already contemplates this hypothetical and unlikely possibility, by providing that any registrant new to
the jurisdiction who submits a registration form by mail must at some point, and through a broad range of means,
offer reliable proof of his identity before voting. 42 US.C. § 15483(b).

12* See Dep’t of Justice, Fact Sheet: Department of Justice Ballot Access and Voting Integrity Initiative, July 26,
2006, at http://www.usdoj.gov/opa/pr/2006/July/06_crt_468.html; Eric Lipton & lan Urbina, In 5-Year Effort, Scant
Evidence of Voter Fraud, N.Y. TIMES, Apr. 12, 2007.

13 See, e.g., Republican National Committee, You Can’t Make This Up!, at
http://web.archive.org/web/20080709002402/http://www.gop.com/yemtu htm.

42 U.S.C. § 1973i(c).
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Balancing Costs and Benefits

In weighing the costs and benefits of restrictive identification rules, the limited incidence
of any fraud that these rules could prevent is significant. Because most American citizens have
the identification required, the number of eligible voters without ID is relatively small. But even
the most conservative estimates of impact show that the “cure” of restrictive identification is —
mathematically — half a million times worse than the ostensible discase. Even if only 1.2% of
registered voters do not have the required identification, burdening 1.2% of the voters in order to
address an 0.000002% fraud rate simply does not add up. Put differently, burdening more than
two million registered voters to address nine potential fraudulent votes seems a particularly
poorly tailored response. 1t is true that the outcome of a close election could hang in the
balance'”” — indeed, in one 2010 Indiana school board race, a tie vote with one provisional
ballot cast by a voter without the requisite identification, it already has."® This calculus shows
precisely why it is so foolish to erect a real barrier to millions of real citizens in order to increase
existing protections against an unlikely hypothetical. It is like amputating a foot in order to
prevent a potential hangnail.

Indeed, preliminary evidence indicates that restrictive identification rules may have
already prevented more individuals from voting than any incidence of fraud to justify the impact.
The evidence submitted in Crawford cited nine potentially fraudulent votes — nationwide and
over seven years — that strict identification rules might have prevented. The individual stories
above'? represent just some of the individual stories of citizens without government-issued
photo identification, more than nine of whom have already been prevented from casting valid
ballots due solely to restrictive identification laws. And there are many more. In just one
Indiana county, in just one off-cycle limited-turnout election in 2007, 32 voters cast ballots that
could not be counted because of Indiana’s new restrictive identification law; fourteen of these
voters had previously voted in at least ten elections.”*® In the 2008 presidential primary election,
approximately 321 Indiana ballots seem to have been rcjected because of the identification
law;"*" in the general election, 902 Indiana ballots seem to have been rejected because of the
identification law."*> Similarly, in a 2007 off-cycle Georgia election, 33 voters’ ballots were
rejected because of that state’s new, restrictive identification law,'* and in the 2008 presidential

137 See Opinion, Hans A. von Spakovsky, /D Laws Ensure Election Integrity, USA TODAY, June 12, 2011.

128 Christin Nance Lazerus, School Race Hinges on Voter’s ID, GARY POST-TRIBUNE, May 14, 2010; Bili Dolan,
Lake Ridge School Officials Asked to Break Candidate Tie, NWLCOM, May 25, 2010; Carmen M. Woodson-Wray,
Glen Johnson’s Credentials Not Good Enough for Lake Ridge School Board, GARY CRUSADER, June 12, 2010.

12% See supra text accompanying notes 66-77.

13 Brief for Respondent Marion County Election Board at 8-10, Crawford v. Marion County Election Board, 553
U.5. 181 (2008).

U Michael 1. Pitts, Empirically Assessing the Impact of Photo Identification at the Polls Through an Examination
of Provisional Balloting, 24 1. L. & POL. 475 (2008).

32 Michael J. Pitts & Matthew D. Neumann, Documenting Disenfranchisement: Voter Identification During
Indiana’s 2008 General Election, 25 J. L. & POL. 329 (2009).

133 Shannon McCaffrey, Votes of Some Who Lacked Photo ID in November Didn’t Count, THE LEDGER-ENQUIRER
{Columbus, Ga.), Jan. 29, 2008.
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primary, 254 Georgian ballots were rejected because of the new law."* It is impossible to know
how many other voters without the proper identification came to the polls but did not cast
provisional ballots (which would not have counted without identification), or how many declined
to make the trip to the polls in the first instance (which would have been futile).'” And though it
is theoretically possible that each and every one of the provisional ballots listed in this paragraph
represented a fraudulent vote, there is no further evidence to support that conclusion.

Despite their demonstrated impact on many American citizens, some seek to justify
overly restrictive identification laws by claiming that they will at least increase public confidence
in the election process. Even if the unfounded fears of the many were sufficient justification to
burden the constitutional rights of the few, however,"® a careful study cited in the Harvard Law
Review casts serious doubt on the validity of such assertions. The data show no support for the
notion that requiring identification will increase voter confidence; the study found no statistically
significant correlation between the rate at which citizens were asked to produce photo ID and
their perception that either voter fraud generally, or voter impersonation in particular, exists. "’
Apparently, those who are inclined to believe that elections are, by and large, secure will
continue to believe that they are secure — and those who are inclined to believe that elections
are, by and large, insecure will continue to believe that they are insecure — no matter what the
identification regime. Restrictive identification laws do not, in short, appear to make citizens
feel more secure about their elections.

Finally, in addition to the negligible benefits of the most restrictive laws requiring
government-issued photo identification, it is worth noting real costs of the policy, even beyond
the cost to legitimate citizens who do not have the necessary identification. Indeed, as with the
registration and early-vote policies reviewed above, the new laws may well be
counterproductive. For example, Georgia and Wisconsin have both dramatically limited the
identification that citizens may use to vote at the polls, but also offer no-excuse absentee voting

13 Robert A. Simms, Ga. Deputy Sec’y of State, Testimony Before the U.S. Senate Comm. on Rules and Admin.:
In-Person Voter Fraud: Myth and Trigger for Disenfranchisement? 5, Mar. 12, 2008; see also Shannon McCaffrey,
Movre Than 400 Voters Lacked Photo IDs in Feb. 5 Primary, THE LEDGER-ENQUIRER {Columbus, Ga.), Feb. 14,
2008 (reporting 296 voters without [D casting provisional ballots that were not counted).

% In limited-turnout local elections in 2008 in Palm Beach, Florida, 14 voters cast provisional ballots because they
did not have photo identification with them. William Kelly, Three-Vote Margin Spurs Palm Beach Mayoral Ballot
Recount Saturday, PALM BEACH DAILY NEWS, Feb. 18, 2009. The mayoral election was decided by 3 votes. /d.
Florida, however, allows provisional ballots cast without photo identification to be counted if there is no evidence of
fraud. If Florida had been operating under the faw in Georgia or Indiana — or the states that have joined Georgia
and Indiana this year — those ballots might well have made the difference in the election.

138 But see, e.g., Weinschenk v. Missourt, 203 S.W.3d 201, 218-19 (Mo. 2006) (“[I}f this Court were to approve the
placement of severe restrictions on Missounians’ fundamental rights owing to the mere perception of a problem in
this instance, then the tactic of shaping public migperception could be used in the future as a mechanism for further
burdening the right to vote or other fundamental rights. . . . The protection of our most precious state constitutional
rights must not founder in the tumultuous tides of public misperception.”).

37 Stephen Ansolabehere & Nathaniel Persily, Vote Fraud in the Eye of the Beholder, 121 HARY. L. REV. 1737
(2008). This research also reveals no support for the notion that the potential for in-person impersonation fraud will
cause voters to refrain from voting. The study found no statistically significant correlation between the perception
that impersonation fraud exists and the propensity to turn out to vote. [d.
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without the dramatic ID restrictions.”® While the comparative freedom of absence voting may
be seen by some to mitigate the burden on voters without government-issued photo
identification,” it will also predictably drive more voters into the absentee system, where fraud
and coercion have been documented to be real and legitimate concerns. That is, a law ostensibly
designed to reduce the incidence of fraud is likely to increase the rate at which voters utilize a
system known to succumb to frand more frequently.

There is also a monetary cost associated with restrictive identification laws, and that cost
can be substantial. As the Brennan Center has documented, courts approving restrictive
identification requirements have required not only that the state offer free identification cards to
eligible citizens who do not otherwise have the necessary ID, but also that the state prepare an
education campaign sufficient to warn the electorate that their votes will not count absent the
required identification.'*® These requirements amount to a real fiscal impact of millions of
dollars. To produce just 168,000 identification cards in Indiana, the state estimated a $1.3
million dollar cost, with additional revenue loss of $2.2 million, which exceeds the Indiana
Election Division’s total budget for the 2009-2010 fiscal year — even before accounting for any
education costs."*! And a more comprehensive fiscal note in Missouri estimated the costs of a
photo ID law at $6 million for the first year, with about $4 million in recurring costs."?
Moreover, increasing any restrictions at the polls — identification or otherwise — will likely
lead to an increase in the number of voters needing to cast provisional ballots. These ballots
must be printed, collected, and processed, all of which leads to increased cost (and increased
uncertainty in the event of a close election). In tight budgetary times, these costs weigh heavily
on the ledger.

CONCLUSION

This testimony reviews several new state laws impacting the voting process before and
on Election Day. There are others of concern as well, beyond the scope of my testimony today
— including repeals of election-day registration and repeals of practices easing the restoration of
civil rights for those who have been convicted. As a theoretical matter, none of above policies
make it impossible to vote. Neither did the poll tax, when it was in place. But in practice, these
barriers increase the burdens to eligible citizens of exercising the franchise. More disturbing, the
restrictions are unnecessary and unjustified, and even potentially counterproductive. Our most
fundamental constitutional right deserves better.

3% Ga. Code §§ 21-2-380-81, 21-2-417. In contrast, the new laws in Kansas and Wisconsin also sharply restrict the
documentation that absentee voters may use to prove their identity. Kan. Stat. §§ 25-1122, 25-2908(h); Wis. Stat.
§§ 5.02(6m), (16c), 6.79(2), 6.85-87.

1% But see Justin Levitt, Long Lines at the Courthouse: Pre-Election Litigation of Election Day Burdens, 9
ELECTION L.J. 19, 23-24 (2010) (arguing that absentee ballots should not be considered substitutes for the ability to
vote in person).

1 See Vishal Agraharkar et al., The Cost of Voter ID Laws: What the Courts Say (2011), at
http://www.brennancenter.org/content/resource/the_cost_of voter_id_laws_what_the courts_say/.

U rd at1-2.
" id atl.
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These developments are worth monitoring federally, perhaps through the congressional
oversight relationship with the Department of Justice, particularly to the extent that the issues
above present serious concerns under the Voting Rights Act. But even beyond a vigilant federal
eye, there are steps that Congress can take to further ensure that voting rights for all are
preserved and strengthened. Such steps involve meaningful solutions to real problems, where
the benefits of legislative correction exceed any costs to the system.

The Deceptive Practices and Voter Intimidation Prevention Act, last introduced in the
House of Representatives in 2009"* and last introduced in the Senate in 2007, represents one
example; the bill would have prevented individuals from disseminating basic misinformation
about, inter alia, the times, dates, and conditions of elections with the intent to disenfranchise.
The Caging Prohibition Act, last introduced in the House of Representatives in 2011 and last
introduced in the Senate in 2009, is another example; the bill would prevent the misuse of
unreliable information to prevent an individual from voting, based on that information alone.
And I remain convinced that federal legislation could productively assist the task of transforming
our paper-based, error-laden, and increasingly expensive voter registration system from the 19th-
century system causing mischief in each election cycle, into the 2Ist-century system we deserve.

I thank you again for the opportunity to testify before you, and look forward to answering
any questions that you may have.

" H.R. 97, 111th Cong. (2009).
S, 453, 110th Cong. (2007).
S H.R. 107, 112th Cong. (2011).
143, 528, 111th Cong. (2009).
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United States Senate
Judiciary Committee
Subcommiitee on the Constitution, Civil Rights and Human Rights
Hearing: New State Voting Laws: Barriers to the Ballot?
Statement for the Record of Congressman John Lewis
September &, 2011

Chairman Durbin and Ranking Member Graham, thank you for holding this important
hearing and for inviting me to submit my testimony for the record.

The vote is the most powerful, non-violent tool we have in a democratic socicty. We
cannot separate the debates that are happening all over this nation -- about voter identification
requirements, purging voter rolls, and voter registration changes -- from our history and the path
we have traveled together as a nation. The Voting Rights Act of 1965 was passed 46 years ago
on August 6, 1965 by President Lyndon Johnson. Before the passage of the Voting Rights Act in
1965, not so very long ago, it was almost impossible for some citizens to register and vote.
Many were harassed, jailed, beaten, and some were even killed for trying to participate in the
democratic process.

I knew some of those people who were killed - Andrew Goodman, Mickey Schwerner
and James Chaney were three, young civil rights workers who came to Mississippi in the
summer of 1963. These young voting rights activists were arrested by the sheriff, turned over to
the Klan, beaten, shot, and killed for trying to make sure that Americans could participate freely
in the democratic process.

The history of the right to vote in America is a history of conflict, of struggling for the
right to vote, I was beaten, and jailed because [ stood up for it. For millions like me, the struggle
for the right to vote is not mere history; it is experience.

There are some people who will say that the Civil Rights Movement was ancient
history. While I agree that we have come a distance, we have a ways to go. Today people are no
longer met by attack dogs, and bull whips, and fire hoses as they demonstrate or attempt to
register to vote. Today the tools of discrimination are not poll taxes and literacy tests. But make
no mistake, discrimination still exists today and it is preventing people from exercising their

constitutional right to vote.
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Today, the tools of voter discrimination are much more subtle and just as dangerous.
There are some very disturbing trends across the United States, including my home state of
Georgia. There is a deliberate, systematic attempt block access to the ballot box and to chip
away at the voting rights that many people died to secure. Voting rights are under attack in
America.

Today discrimination comes in the form of redistricting and annexation plans, at-large
elections, and sudden polling place changes. Burdensome voter identification requirements,
illegal purging of voting rolls, and faulty processes of verifying citizenship, like the one used in
Georgia, are disenfranchising citizens. We have seen voting machines that malfunction in
certain districts, but not others, and long lines in some districts, but not others. Voter

intimidation and voter suppression are all too common.

Voter 1D requirements are the most pervasive and most dangerous state laws that are
disenfranchising millions of American voters. These measures target the elderly, young voters,
students, minorities, and low-income voters. Approximately 11 percent of voting-age citizens in
the country—or more than 20 million individuals—do not have government-issued photo
identification.

Today, too many states require a photo ID in order to vote. Each and every voter ID law
is a real threat to voting rights in America. Make no mistake, these voter ID laws are a poll tax.
In an economy where people are already struggling to pay for the most basic necessities, too
many citizens will be unable to afford the fees and transportation costs involved in getting a
government-issued photo ID.

These laws discourage seniors and Americans with limited incomes from participating in
the political process. Many people in rural areas must travel long distances to one of the few
government offices in the state to be able to obtain the documents and the identification required
to vote. To the elderly, the poor, and the disabled this requirement can be prohibitive.

Despite all of the new voter ID laws across the country, there is no convincing evidence —
no evidence at all - that voter fraud is a problem in our election process. The truth is that these
laws are intended to suppress traditionally Democratic voters from exercising their constitutional
right to vote. 1t is not intended to protect the integrity of the vote, it is intended to suppress the

vote to the benefit the Republican candidates in elections. Today, we should be making it easy,
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simple, and convenient to vote. Instead, we are creating another stumbling block. These laws
are a barrier to an inclusive democracy. And we continue to step backward toward another dark
time in our history.

If we as citizens allow the power of the vote to be neutralized, we will need a new
movement and a new non-violent revolution in America to retake the same ground we won 50
years ago. We must open our eyes and look closely at voter intimidation and voter suppression,
whatever form it may take, and eradicate this behavior and punish the bad actors, instead of
solving a problem that does not exist. We must be engaged. We must pay attention, so that we
never go back.

The right to vote is precious and almost sacred, and one of the most important blessings
of our democracy. Today we must be vigilant in protecting that blessing. The Voting Rights Act
continues to be a powerful tool in the protecting the right to vote, and it must be enforced
vigorously. Over 1000 discriminatory voting practices were stopped in the last 25 years because
the Voting Rights Act was there to protect minoxjty voters. We must continue to speak out and
speak up. We must continue to challenge voter ID laws, as the threat to democracy that they

really represent.

We must never give up, we must never give in. We must ensure that all of our citizens

have the continued right to participate in the democratic process.
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National Coalition for the Homeless
National 2201 P Street, N\W Tel. 202-462-4822
Coalition  Washington, DC 20037-1033 Fax. 202-462-4823

Homeless  hitp/iwww.nationalhomeless.org Emall. info@nationahomeless.org
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September 6, 2011
Senator Dick Durbin, Chair
Senator Lindsey Graham, Ranking Member
U.8. Senate Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights and Human Rights
224 Dirksen Senate Office Building
Washington, DC 20510

Dear Senators Durbin and Graham:

The National Coalition for the Homeless commends the Senate Judiciary Subcommittee on the
Constitution, Civil Rights and Human Rights for exploring recent jurisdictional changes in voting
procedures and the very real potential to disenfranchise legitimate voters. The National
Coalition for the Homeless has written Attorney General Holder and publicly expressed our
concern that the changes in the voting laws may have the intended or unintended consequence
of suppressing voter turnout by people experiencing homelessness. We urge the Committee
and Congress to direct the Department of Justice to enforce the Voting Rights Act and the 2001
Help America Vote Act and strike down these de facto voter suppression actions.

The right to vote is foundational to the democratic process, and any legislation that constructs
artificial barriers and prevents legitimate voters from casting a ballot needs to be met with the
full scrutiny of the Federal government. f there is wide scale voter fraud or impropriety in
elections, we could understand states developing rigorous voter reform. However, experts have
indicated that only a handful of questionable votes were cast out of millions of votes cast in the
last two national elections. Our experience shows that changes that have passed state
legislatures or are awaiting a vote will have the effect of suppressing the vote especially for
homeless people, minority populations, the eiderly, naturalized citizens, students, and those
trying to rebuild their lives after release from incarceration.

This year, South Carolina, Georgia, Wisconsin, Texas, Tennessee, Alabama, and Rhode Island
joined seven other states in requiring photographic identification to vote in person. These
measures may in fact disenfranchise many American citizens who would otherwise be able to
vote. A survey by the Brennan Center for Justice at the New York University School of Law
(Citizens Without Proof: A Survey of Americans Possession of Documentary Proof of
Citizenship and Photo Identification, 2006} found that 11% of American citizens who are of
voting age (21 million people) do not have up-to-date photo identification, with that percentage
being significantly higher among those with fow incomes (15%) and African-Americans (25%).
This was a phone survey, so the nation’s entire homeless population was, in all likelihood, not
remotely accounted for in the results.

In theory, making photographic identification free, as some of these laws also do, should make it
easy for citizens to acquire one and be able to vote. However, people who experience
homelessness have a high likelihood of loss of identification, not only state-issued ID but birth
certificates and social security cards as well. Social service providers in Cleveland find that 45%
of those utilizing the shelters do not have a state issued identification as a result of theft or loss
in the move from housing to shelter. The key problem here, as outlined by Professor Justin
Levitt of Loyola Law School (Voter ID Debate Ramping Up Again For 2012, NPR May 24, 2011),
is that “it takes 1D to get ID.” Even if finances are not an issue, which they certainly are for
individuals and families experiencing homelessness, it can still be "quite difficult to round up the
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documentation necessary 1o get documentation. It ends up a little bit of a bureaucratic cycle,”
possibly causing voter apathy. The process of obtaining a birth certificate can take many
months and can be a significant financial barrier that impedes a person’s ability to obtain a
state-issued 1D, which then provides a significant barrier to a citizen of the United States from
legitimately casting a ballot.

Although most of these state laws have alternatives to using identification on election day, such
as provisional ballots and affidavit forms, many of them still put a de facto price on voting for
those who simply do not have the means to easily obtain a birth certificate, find out their Social
Security number, or to make a trip to the local Department of Motor Vehicles for a state-issued
1D, such as the impoverished, disabled, and homeless. Provisional ballots in many states are
viewed as "second class voting” and are often not counted.

The National Coalition has concerns beyond just the identification provisions. There are a
number of other changes in state voting laws that will move the United States away from the
principle that every citizen has a right to participate in democracy no matter their housing status.
Other changes that have become law will have a serious negative impact on those experiencing
homelessness:

» Florida this year restricted third party registration procedures - which will restrict the
ability of homeless shelters and case workers to assist their clients in registering to vote
- and forced a five year waiting period before a felon can even apply to have his or her
voting rights restored.

» Georgia was challenged in court for not enforcing the 1993 National Voter Registration
Act commonly called “motor voter law” thus potentially disenfranchising thousands of low
income voters. In addition, Georgia is requiring proof of citizenship in order to register to
vote, and in some cases is rejecting state identification as proof of citizenship.

+ Maine ended same-day voting and registration, which made it much easier for people
who became homeless just before an election to register and vote in that election.

« Ohio increased the size of precincts, which could increase the lines on Election Day, a
huge problem in the 2004 Presidential election in Ohio. Also, poll workers will not be
required to teli voters that they are at the wrong precinct, giving the potential for voter
suppresston through misinformation. The Ohio Legislature increased the number of
technical reasons for not counting provisional ballots, which homeless people are often
forced to use because of their residency problems. Finally, laws have reduced the
number of early voling days and have outlawed counties from reaching out to voters that
have been mailed early voting forms, further reducing assistance for disabled or
homeless voters.

Overall, these changes in legislation put unnecessary roadblocks in the way of those
experiencing homelessness casting a ballot. it is the position of the National Coalition for the
Homeless that any law restricting access to voting should be fully scrutinized. We believe that
more legitimate voters will be disenfranchised from voting than fraudulent voters will be
prevented from casting an illegal ballot. From previous election experience, we understand that
many new voting laws will result in fong lines in minority and low income neighborhoods,
confusion by the voting public, thousands of voters forced to vote a provisional ballot which are
rarely counted, and limiting the number of days a person is able to cast a ballot. Research
conducted by the Brennan Center for Justice indicates that a surprisingly large number of
Americans, at least 21 miflion, stand to effectively lose their vote if this legislation spreads
nationwide.
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Moreover, these voting changes make it difficult for homeless people who are forced to move
frequently to participate in the selection of elected officials who may in the future take the lead in
solving the housing crisis in America. We urge the Subcommittee, Congress and the
Department of Justice to fully examine such legislation for the potential to disenfranchise
thousands of homeless people. We urge Congress to instruct the Justice Department to
enforce existing national voting laws in order to broaden participation in democracy, and push
back against state efforts to limit access to the ballot box. The Libyans in Freedom Square in
Benghazi are calling for American style democracy with a vote of the entire population. We
need be inspired by this quest for freedom by leading the world in developing a mechanism in
which all eligible voters cast a ballot.

We appreciate your consideration of this testimony, and the work that you have already done to
protect the civil rights of all Americans. .

Sincerely,

Neil Donovan
Executive Director
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Chairman Durbin and Ranking Member Graham, thank you for aliowing us the
opportunity to submit a statement for the record of this important hearing. The mission
of the National Law Center on Homelessness & Poverty is to serve as the legal arm of the
nationwide movement to end homelessness. We do this through policy advocacy, public
education, and impact litigation. For more than 20 years, we have worked to protect the
ability of low income and homeless Americans to exercise their fundamental right to
vote.

As part of this work, in both 2004 and 2008 we issued comprehensive reports outlining
barriers that prevent homeless and poor persons from registering to vote and casting their
ballots, and offering recommendations for removing those barriers. We expect to issue a
similar report in preparation for the 2012 election.

Since our founding in 1989, we have never seen a year in which such a concerted effort
to weaken the voting rights of low income and homeless Americans has been undertaken.
Such attacks contravene our government’s obligations under international human rights
treaties, may violate the Constitution, and surely offend the core principle that ail
American citizens should be able to both register to vote and cast a ballot that is counted.

Our statement will summarize the types of restrictive voting laws being enacted in states
across the country, detail the primary concerns raised by these statutes, and briefly
outline potential legal challenges. We hope that the Subcommittee will take any and all
appropriate action to oppose these infringements on fundamental rights.

Summary of Recent Laws Restricting the Right of Homeless Persons to Vote

Recent attacks on the right to vote have been focused in four areas: requiring photo IDs
at the polls; adding new voter registration restrictions; shortening early voting; and
disenfranchising ex-felons.

Voter Identification Laws

Before this year, only nine states had voter ID statutes. In 2011, seven states passed
restrictive voter identification measures - Alabama, Kansas, Rhode Island, South
Carolina, Tennessee, Texas, and Wisconsin. These laws require voters to present certain
forms of photo IDs for in-person voting at the polls. The Kansas, Texas, and Wisconsin
laws also require a photo ID for absentee voting. Twenty-seven additional states have
also considered or are considering photo ID requirements, so it is likely that the number
of states requiring photo IDs for in person voting will increase dramatically by the 2012
election.

Voter identification laws create obstacles to voting for individuals who do not possess the
correct type of identification or the needed documentation and money to procure
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identification. These laws disproportionately impact homeless, poor, minority, elderly,
and student voters.

For example, identification requirements have historically posed problems for homeless
persons seeking to register to vote. Many state laws make it difficult for homeless
persons to obtain identification cards, often because they cannot provide required
residential or mailing addresses or cannot afford the fees to get an identification card (or
for identifying documentation, such as a birth certificate or passport). Further, homeless
individuals may have difficuity maintaining documents required to get an identification
card, such as a birth certificate - due to frequent, involuntary movement from shelters or
public places and police sweeps that result in destruction or confiscation of their
belongings.

State laws compound the difficulty by requiring identification to replace these identifying
documents. Essentially, homeless people are placed in the Catch-22 of needing an ID to
getan ID. In a 2008 Law Center survey of homeless service providers in 12 states, 45%
of providers indicated that their homeless clients had difficulty satisfying identification
requirements required to register to vote. Because of the proliferation of identification
requirements since 2008, an increased number of homeless individuals will likely
experience difficulties registering or when they try to vote on election day.

New Voter Registration Requirements

New laws have also been enacted that make it substantially more difficult for groups
running voter registration drives. Six states have introduced new voter registration
restrictions i 2011, such as Florida’s law requiring anyone who registers voters to return
completed forms to the State Board of Elections within 48 hours or face a $1,000 fine and
felony prosecution. Subjecting volunteer registrars acting in good faith to potential
criminal liability will limit the number of voter registration drives targeting homeless
individuals and other historically disenfranchised populations. In fact, the League of
Women Voters has already declared that it will not be able to conduct voter registration
drives in Florida due to the stringent requirements of the new law. This is particularly
troubling because of the obstacles homeless individuals already face in registering to
vote, which are more easily navigated with the assistance of trained volunteers.

Shortening Early Voting Periods

Early voting allows people to vote several days to several weeks before election day. Itis
especially important for those who must rely on others for transportation to the polls. In
the 2008 Law Center survey, 48% of service providers indicated that their homeless
clients faced transportation issues when trying to vote. Shortening the early voting period
disproportionately impacts homeless, poor, elderly, and disabled individuals’ right to
vote.
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Disenfranchising Ex-Felons

Finally, Iowa and Florida have enacted stringent laws that disenfranchise ex-felons by

making it illegal for them to cast ballots in state and federal elections. These new laws
allow for a restoration of voting rights only after an individual application process,
making these laws some of the most burdensome in the nation.

Unsheltered homeless individuals may be disproportionately affected by these new laws,
as an inability to access reliable shelter often results in violations of certain “quality of
life” ordinances such as sleeping, sitting, or storing belongings in public. While usually a
misdemeanor, in some states missing a court appearance is considered a felony. Asa
result, homeless individuals who engage in innocent, life-sustaining activities are at an
increased risk of being summarily disenfranchised. The process of individually applying
for a restoration of voting rights presents nearly insurmountable administrative and
financial burdens for homeless individuals.

Legal Concerns With Statutes that Infringe on Voting Rights

Violations of International Treaty Obligations

Laws that make it more difficult for homeless and low income persons to vote implicate
fundamental human rights concerns. The right to vote without unreasonable restriction is
a fundamental right that is the “core of democratic government based on the consent of
the people.”

In 1992, the United States ratified the International Covenant on Civil and Political
Rights (“ICCPR™).> Under the ICCPR, the United States “must take effective measures
to ensure that all persons entitled to vote are able to exercise that right...If residence
requirements apply to registration, they must be reasonable, and should not be imposed in
such a way as to exclude the homeless from the right to vote.”

Voter identification measures that create barriers to homeless persons’ access to
registration and voting (such as fees for ID or for documents required to obtain ID,
difficulty accessing registration sites, and ID requirements at the polls) directly violate
the ICCPR’s requirement of proactiveldy protecting the voting rights of vulnerable
populations such as homeless persons.” The federal government should oppose these

' General Comment 25, The Right to Participate in Public Affairs, Voting Rights and the Right of Equal
Access to Public Services (Fifty-seventh session, 1996), U.N. Doc. A/51/40 vol. 1 (1996) 98 at para. |
[hereinafter General Comment 25].

* International Covenant on Civil and Political Rights, G.A. res. 2200A (XX1), 21 U.N. GAOR Supp. (No.
16) at 52, U.M Doc. A/6316 (1966), 999 UN.T.S. 171, entered into force Mar. 23, 1976.

? General Comment 25, ar para. 11.

* See General Comment 25 at para. 12, stating “*Positive measures should be taken to overcome specific
difficulties such as . . . poverty . .. which prevent persons entitled to vote from exercising their rights
effectively.”
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laws, working to protect domestic voting rights with the vigor we display in supporting
free and fair elections in countries across the globe.

Constitutional Violations

The right to vote has long been recognized as a fundamental constitutional right in our
country. The ability of each citizen to participate in our democracy through elections
ensures that every person has a role in shaping the policies of our communities and
nation. State election laws that burden the right to vote may be unconstitutional,
depending on the severity of the burden and the state interests used to justify the laws®

In Harper v. Virginia Board of Elections, the Supreme Court held that conditioning the
right to vote on payment of a $1.50 poll tax was unconstitutional and concluded that
states may not “make...affluence of the voter or payment of any fee an electoral
standard.”® While the Supreme Court upheld an Indiana voter identification law in 2008
in Crawford v. Marion County Election Board, it considered only the statute’s broad
application to all Indiana voters and from the factual record before it could not determine
the statute’s impact on homeless or impoverished, minority, or elderly voters.” Many of
the state voter identification laws enacted or pending in the 2011 legislative session are
more stringent than the Indiana law and may violate the Constitution.

New registration and voting requirements that have a disproportionate effect on minority
voters may also violate the Voting Rights Act. While restrictions affecting persons
experiencing homelessness and poverty do not explicitly violate the Act, these may also
have a disproportionate effect on minority voters. Minorities are disproportionately
affected by homelessness, comprising about 59% of the U.S. homeless population.
African-Americans experience homelessness in higher numbers than any other ethnic
group, comprising approximately 45% of the U.S. homeless population.

This Subcommittee should continue monitoring state laws that may have a negative
impact on the ability of homeless and low income Americans to vote. And we hope that
you will urge the Department of Justice to carefully review these laws to ensure
compliance with both the Coustitution and the Voting Rights Act. Finally, we look
forward to working with you to protect one of our most fundamental rights — the right to
vote - through any available legislative means.

Thank you for allowing us to submit this statement. We welcome the opportunity to
work with the Subcommittee to address the important issues that we have raised today.
To do so, please contact our Policy Director, Jeremy Rosen, at (202) 638-2535 or

jrosen(@nichp.org.

> Anderson v. Celebrezze, 460 U.S. 780, 789 (1983); Crawford v. Marion County Election Board, 553 U.S.

181, 190-91 (2008).
¢ Harper v. Virgnia Bd. of Elections, 383 U.S. 663, 666 (1966).
7 Crawford, 553 U.S. at 200-03.
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A Poll Tax by Another Name

By JOHN LEWIS
Washington

AS we celebrate the Martin Luther King Jr. Memorial, we reflect on the life and legacy of this
great man. But recent legislation on voting reminds us that there is still work to do. Since
January, a majority of state legislatures have passed or considered election-law changes that,
taken together, constitute the most concerted effort to restrict the right to vote since before the
Voting Rights Act of 1965.

Growing up as the son of an Alabama sharecropper, I experienced Jim Crow firsthand. It was
enforced by the slander of “separate but equal,” willful blindness to acts of racially motivated
violence and the threat of economic retaliation. The pernicious effect of those strategies was to
institutionalize second-class citizenship and restrict political participation to the majority alone.

We have come a long way since the 1960s. When the Voting Rights Act was passed, there were
only 300 elected African-American officials in the United States; today there are more than
9,000, including 43 members of Congress. The 1993 National Voter Registration Act — also
known as the Motor Voter Act — made it easier to register to vote, while the 2002 Help America
Vote Act responded to the irregularities of the 2000 presidential race with improved election
standards.

Despite decades of progress, this year’s Republican-backed wave of voting restrictions has
demonstrated that the fundamental right to vote is still subject to partisan manipulation. The most
common new requirement, that citizens obtain and display unexpired government-issued photo
identification before entering the voting booth, was advanced in 35 states and passed by
Republican legislatures in Alabama, Minnesota, Missouri and nine other states — despite the
fact that as many as 25 percent of African-Americans lack acceptable identification.

Having fought for voting rights as a student, I am especially troubled that these laws
disproportionately affect young voters. Students at state universities in Wisconsin cannot vote
using their current IDs (because the new law requires the cards to have signatures, which those
do not). South Carolina prohibits the use of student IDs altogether. Texas also rejects student
IDs, but allows voting by those who have a license to carry a concealed handgun. These schemes
are clearly crafted to affect not just how we vote, but who votes.

Conservative proponents have argued for photo ID mandates by claiming that widespread voter
impersonation exists in America, despite overwhelming evidence to the contrary. While
defending its photo ID law before the Supreme Court, Indiana was unable to cite a single
instance of actual voter impersonation at any point in its history. Likewise, in Kansas, there were
far more reports of U.F.O. sightings than allegations of voter fraud in the past decade. These
theories of systematic fraud are really unfounded fears being exploited to threaten the franchise.

In Georgia, Florida, Ohio and other states, legislatures have significantly reduced opportunities
to cast ballots before Election Day — an option that was disproportionately used by African-
American voters in 2008. In this case the justification is often fiscal: Republicans in North
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Carolina attempted to eliminate early voting, claiming it would save money. Fortunately, the
effort failed after the State Election Board demonstrated that cuts to early voting would actually
be more expensive because new election precincts and additional voting machines would be
required to handle the surge of voters on Election Day.

Voters in other states weren’t so lucky. Florida has cut its early voting period by half, from 96
mandated hours over 14 days to a minimum of 48 hours over just eight days, and has severely
restricted voter registration drives, prompting the venerable League of Women Voters to cease
registering voters in the state altogether. Again, this affects very specific types of voters:
according to the nonpartisan Brennan Center for Justice, African-Americans and Latinos were
more than twice as likely as white voters to register through a voter registration drive.

These restrictions purportedly apply to all citizens equally. In reality, we know that they will
disproportionately burden African Americans and other racial minorities, yet again. They are poll
taxes by another name.

The King Mermorial reminds us that out of a mountain of despair we may hew a stone of hope.
Forty-eight years after the March on Washington, we must continue our work with hope that all
citizens will have an unfettered right to vote. Second-class citizenship is not citizenship at all.

We’ve come some distance and have made great progress, but Dr. King’s dream has not been
realized in full. New restraints on the right to vote do not merely slow us down. They turn us
backward, setting us in the wrong direction on a course where we have already traveled too far
and sacrificed too much.

John Lewis, a Democrat, is a congressman from Georgia.
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NEW STATE VOTING LAWS:
BARRIERS TO THE BALLOT?
Hearing Before the Senate Judiciary Subcommittee
on the Constitution, Civil Rights and Human Rights

September 8, 2011

Project Vote is pleased to submit this testimony to the Senate Judiciary Subcommittee on the
Constitution, Civil Rights and Human Rights. We are grateful to Assistant Majority Leader
Durbin for holding this hearing on new barriers to voting imposed by state laws.

Project Vote is a national nonpartisan, nonprofit organization that promotes voting in historically
underrepresented communities. Project Vote takes a leadership role in nationwide voting rights
and election administration issues, working through research, litigation, and advocacy to ensure
that our constituencies can register, vote, and cast ballots that count.

In 2011, the same year that a monument to Dr. Martin Luther King, Jr., was erected on the
National Mall, state legislatures were busy contracting civil rights in this country, and nowhere
is the rollback more evident than in the area of voting rights. The rhetoric accompanying this
widespread effort has featured appeals to voters® fears that their democracy is being undermined
by an epidemic of voter fraud, that their own votes are being neutralized by legions of
unauthorized voters—and, yes, even non-citizens—assaulting polling places across America and
stealing elections. It has been very effective rhetoric indeed. But nothing could be further from
the truth.

Voter ID

Perhaps the most obvious and well-publicized attack on voting rights has occurred in the form of
restrictive photographic identification laws, which have passed in the states this year with
unprecedented frequency. A number of states that have repeatedly considered and rejected voter
ID laws in the past have now enacted them. In a few cases, governors have vetoed them.
Alabama, Kansas, Rhode Island, Tennessee, and Wisconsin bills were passed and signed. Texas
and South Carolina are in the preclearance process.' Minnesota, North Carolina, and New
Hampshire’s bills were vetoed, as was Missouri’s, but the latter veto was overridden by the
legislature. There will be a ballot measure before Missouri voters in 2012 to amend the state’s
Constitution to allow the legislature to enact a photo ID law. At this writing, at least two more
state legislatures (NJ and PA) are still considering strict voter ID laws as most legislative
sessions have recessed for the year.

A photographic identification requirement was upheld by the United States Supreme Court in a
facial challenge to an Indiana law, Crawford v. Marion County Election Board," which denied

737-172 8" Street SE Washington, DC. 20003
(202) 546-4173 T » (202) 546-2483 F » www.projectvote.org
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the relief sought based upon the Fourtecnth Amendment to the United States Constitution. The
court found that plaintiffs could not prove (prospectively) that a significant class of people would
be injured by the law, and found that that Indiana provided numerous avenues for obtaining the
requisite 1D at no cost.™

However, the Court explicitly left open the possibility of an “as-applied” challenge to the Indiana
taw" and litigators arc likely to mount such challenges to similar laws that have been enacted
more recently in other states. In Wisconsin, for example, legislators opposing the photo ID law,
who were ultimately unsuccessful, compiled voluminous data on the limited availability of the
required IDs, particularly in rural areas of the state, and compared it to Indiana during debate on
the bill. It is expected that these statistics will be featured prominently in any lawsuit challenging
the Wisconsin law.”

“The Indiana case” (Crawford) was a constant invocation uttered by proponents of photo 1D in
state legislatures in 2010-2011. The fact that the case was a pre-implementation challenge and
that the court found plaintiffs” proof of injury wanting—none of the particulars seemed to faze
the legislators in other states, who assumed that the Supreme Court had “blessed” photo 1D for
all time and under all circumstances. In addition to the oft-cited need for voter ID to combat
fraud,” the policy argument most frequently advanced is that “we need IDs to rent a movie or
take an airplane—why not require it for voter registration?” And the corollary argument:
“Everyone has a photo ID these days; what’s the problem?” We examine each of these
propositions in turn. First, neither renting a movie nor taking a flight is a fundamental right. The
prerequisites to engaging in such economic transactions have no constitutional dimension,
whereas the ability to exercise a fundamental right must meet constitutional standards.

Second, certain populations are less likely to have the required ID. These include the young, the
elderly, and racial minorities. For example,

. 11% of citizens do not have current, government-issued photo 1D
. 15% of citizens earning less than $35,000 do not have current photo [D
. 18% of citizens over 65 do not have current photo ID B
. 25% of African American citizens do not have current photo ID™

Finally, most states that have considered restrictive ID laws have learned the lesson that these
laws are much more likely to pass and to withstand a legal challenge if free ID is provided by the
state. But “free” is a relative concept. In most cases, a birth certificate is required in order to
obtain the ID. (And, amazingly, 17 states require a photo ID in order to obtain a copy of a birth
certificate!) Those who do not have their birth certificates generally must pay a fee to obtain one.
In some cases, especially among the elderly living in rural areas, a birth certificate may not be
available at all.
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Costs to obtain ID cards can be substantial.

. A current US passport costs between $85 and $145
i Naturalization papers cost $200
. In many states, a copy of a birth certificate costs $20 or more."™

A recent article in the Wisconsin State Journal also reported on long waits to obtain the free ID
promised by the recent legislation, and some clerks erroneously attempted to charge for it. An
even more shocking article in the Capital State Journal of September 7, 2011, reveals a directive
from the state’s Department of Transportation to the effect that free 1D should not be given
unless it is explicitly asked for!™

Another feature of the legislative debates in this era of tight state budgets has been the high cost
of implementing photo ID procedures, particularly where “free” ID is provided. States have
estimated costs ranging from six million dollars in the first year (Missouri) to “no fiscal impact”
(Nebraska). What is notable 1s how inconsistent the states are in assessing fiscal impact, in some
instances leaving out public education and poll worker training costs entirely.”

It is certain the latest crop of ID bills will be challenged under the National Voter Registration
Act of 1993 (NVRA) and the First Amendment to the United States Constitution. (In addition,
the Help America Vote Act of 2002, in Sec. 303(b)(2), requires voters who registered by mail to
present an 1D upon voting for the first time, but provides a wide array of acceptable 1D options.
It would be anomalous indeed if a first-time voter in strict photo ID states has more latitude than
someone who has voted at the same polling place for decades.)

Proof Of Citizenship

In contrast to the spate of activity on voter ID, proof of citizenship laws have been enacted less
frequently, and are experiencing more setbacks in the courts. Like photo 1Ds, citizenship
documents are more difficult to obtain by certain demographic groups:

. 7% of US citizens (13 million people) do not have ready access to citizenship documents
. 12% of citizens earning less than $25,000 a year do not have ready access to citizenship
documents
. 34% of women do not have ready access to citizenship documents with their current legal
X1
name.

In 2011, proof of citizenship bills were filed in Alabama, Kansas, and Tennessee, all of which
passed and were signed by their respective Governors. Colorado’s bill advanced but was
ultimately “postponed indefinitely” in April.™ Although bills were introduced in several other
states, none progressed in the legislative process. This relatively low level of activity might be
because legislators are waiting for a major test of proof of citizenship laws to make its way
through the federal courts.
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The test is Gonzalez v. Arizona,”" where plaintiffs raised both statutory and constitutional
challenges to Arizona’s Proposition 200, a successful ballot initiative that requires proof of
citizenship for voter registration (and voting). The NVRA claim was based on the statute’s
prohibition on notarization or formal authentication requirements.”” Nevertheless, the trial court
rejected the claim, reasoning that the statute does not prohibit documentation requirements, and
indeed permits states to “require such identifying information...as is necessary to
enable. . .election official[s] to assess the eligibility of the applicant.”™ This result was
particularly troubling given the legislative history of the NVRA,* which makes it clear that -
Congress considered but rejected the inclusion of proof of citizenship requirements in the statute.
The case was appealed to the Ninth Circuit Court of Appeals, where one of the issues was
whether the district court’s ruling contravenes Sec. 6(a)(1) of the NVRA, that states must “accept
and use” the federal mail form.

The Ninth Circuit resoundingly rejected the district court’s decision, ruling that Proposition
200’s citizenship provision directly conflicts with the NVRA by requiring additional information
to be provided with the federal form.*™ Relying on the Elections Clause of the Constitution, the
court found that the NVRA pre-empted the Arizona state requirement that prospective voters
provide documentary proof of citizenship. The Elections Clause, said the court, requires states to
“affirmatively implement Congress’s superseding regulations.”™" The court concluded “the
NVRA’s central purpose is to increase voter registration by streamlining voter registration
procedures.” While Arizona may require documentary proof of citizenship with its state voter
registration form, anyone choosing to register with the federal form cannot be required to
provide proof of citizenship. This case was certified for rehearing en banc, and was argued on
June 21, 201 1.

Same Dav Registration and Early Voting

Same day registration and early voting largely escaped the “epidemic” of legislative rolibacks
this year, but two negative developments are worth noting.

“Same day registration” (SDR), often called Election Day registration, has been adopted by a
number of states in the past. It is currently the law in Idaho, lowa, Minnesota, Montana, New
Hampshire, North Carolina, Wisconsin, Wyoming, and the District of Columbia.™ However,
Maine, which had a successful SDR program for decades, repealed it in the 2011 legislative
session.” Interestingly, SDR states consistently lead the nation in voter turnout™—adding
credence to the proposition that voter registration itself (in advance) is actually a major barrier to
voting. While several states passed SDR in recent years, not one did in 2011. Same day
registration has been a boon to civic participation and has had none of the security or fraud
problems feared by its detractors. It is truly unfortunate that it should be a casualty of the current
wave of disenfranchisement legislation.
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Early voting has been a growing trend across the country, but nowhere with more success than in
Florida, where 2.1 million people voted early in 2008. Racial minorities are particularly likely to
take advantage of an early voting period. In 2008, 22% of the early voters were African
American, though only 13% of the electorate was. More surprisingly, nearly 54% of the African
Americans voting in that election cast their ballots early! Unfortunately, this year’s omnibus
election “reform” bill in Florida has significantly restructured the state’s early voting period,
including eliminating early voting on the Sunday before Election Day Tuesday. This could have
a significant negative impact on African American voters, according to Justin Levitt, Associate
Professor of Law at Loyola in'Los Angeles, who found that that Sunday was the choice for many
minority voters in 2008 and 2010 in several of the more urban Florida counties that offered early
voting that day. State Rep. Perry Thurston added that a number of African American ministers
actively urged their congregants to go and vote that day.™"

Burdens on Voter Registration Drives

As the pre-eminent organization conducting and giving technical assistance to voter registration
drives, Project Vote is especially concerned about state laws impeding our ability to perform this
indispensable service.

Community groups jumped into the breach to register voters in part because of the lack of federal
enforcement of Section 7 (“agency registration”) of the NVRA over many years. In addition to
Project Vote, these groups include religious institutions, the League of Women Voters, advocates
on behalf of racial minorities, and many others. Some of them routinely organize voter
registration drives—ofien staffed by volunteers—across the country. Others are less frequent and
more local. However, the success of these drives has had an unintended consequence. Some state
legislators, perhaps alarmed by the numbers, party affiliation, and voting behavior of the new
registrants, have proposed laws to curtail third party drives” activities and effectiveness. Some of
the legislation has passed; some has been the subject of litigation, with varying results.

In one of the most direct threats to the efficacy of organized voter registration drives, some states
have required registration workers to be “deputized” or otherwise made official agents of the
state. Texas requires any person who distributes and collects a voter registration application to be
a deputy registrar, and that person may only collect applications in the county in which she is
appointed. Legislation in 2011 added a new training requirement to the Texas deputy registrar
statute. ™

In general, formal state requirements, such as deputization, training, registration of the program
with the state, and strict time limits on the submission of applications have become more
ubiquitous in recent years as devices to control registration drives by community organizations.

Earlier this year, Florida passed an omnibus election “reform” package that includes significant
burdens on third-party drives: a 48-hour deadline for submission of applications, onerous
paperwork requirements, and a provision that drives must “account for” every form given to
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them. The law also imposes fines and penalties for violations--as well as the possibility of an
injunction to stop the drive altogether.™" Currently, key provisions of the law are in the Section
5 preclearance process in the United States District Court for the District of Columbia.™”

Several states have prohibited compensation that is based on the number of applications
collected, reasoning that such a compensation plan encourages the submission of false or
duplicative forms. However, the cffect of such laws is to prevent organizations from establishing
any reasonable performance standards for employees; taken to their logical conclusion, they
could prohibit termination of an underperforming employee, even one who fails to assist a single
voter with registration. A law passed in Texas in 201 1™ makes it a misdemeanor to engage in
“performance-based compensation.” (This law is subject to Section 5 preclearance, but at this
writing has not been submitted to the Department of Justice or the U. S. District Court for the
District of Columbia.)

While some of these rules may seem reasonable on the surface, they significantly impair the
ability of community groups to help voters to register, a constitutionally protected activity.
Besides, there are usually less onerous alternatives that accomplish the legitimate purpose of
promoting the integrity of the registration process.™""

Procedural impediments to registration may seem mundane but nonetheless have a significant
impact on the process. In addition to state statutes that operate to restrict registration drives,
numerous administrative rules or informal practices and procedures tend to make registration
more difficult. Many of these, whether by design or not, hamper the efforts of community-based
voter registration drives that were, in part, spawned by the enactment of the NVRA and the
creation of the simplified registration form that could be submitted by mail.

Despite the fact that Section 6 of the NVRA explicitly imposes a duty upon the states to make
forms “available for organized registration programs,” the day-to-day operation of election
offices ofien undermines this obligation.™™ These offices frequently limit the number of state
forms they distribute at one time, necessitating many return trips to the office by registration
drive workers, who are often volunteers paying for their own transportation. In Georgia in 2004,
for example, the Secretary of State tried to cap the total number of forms given to one particular
registration group at 10,000, even though the group expected to register many more, and in fact
ultimately registered over 22,000 voters. ™

Federal forms are rarely available at election offices at all-—instead, they must be downloaded
and printed from a website--and if a drive wants to use the federal form (for example, because it
is operating in a metropolitan area on both sides of a state line), the group must bear the expense
of making hundreds or thousands of copies. (In Ohio in 2004, this expense was compounded by a
directive of the Secretary of State dictating a particular weight of paper that was required! The
directive was only rescinded after a loud outcry heard across the country.™)
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In New Mexico, state law requires that election officials provide a traceable number on all
registration forms so that there is a record of each application processed by a registration
drive.™ A similar statute is in effect in Nevada.™™" While such a requirement seems benign
enough, a missing numbered form gives election officials a pretext to harass community
registration drives if they fail to turn in all the forms they were given, whatever the reason. One
can easily envision a registration drive operating at a county fair, for example, where a mother
asks for a form to take home to her 18-year old daughter, who then never sends it back. The
registration drive should not be held responsible for this, and yet under such a law, it could.

It should also be emphasized that, in enacting the NVRA, Congress clearly envisioned that voter
registration drives would be an indispensable strategy in reaching out to previously
underrepresented groups in the electorate--but apparently did not envision the many ways in
which the states, with an assist by the courts, would hamper the efforts of those drives to
accomplish that goal. Notwithstanding the clear language of the NVRA that the states must
“accept and use™™*" the mail form, as a practical matter the myriad of restrictions on the groups
disseminating the form—as well as the courts’ permissive attitude toward the form itself--
amount to very real frustration of the NVRA’s purpose.

Given the spotty state compliance with the NVRA (particularly its requirement that social
service agencies offer registration) and the numerous procedural barriers to registration,
community voter registration drives remain a necessity in reaching hard-to-reach populations.
Only with a combination of significant improvement in NVRA compliance and enforcement and
the easing of registration restrictions on the state level will their importance recede.

PR T

As long as we have voter registration in this country—and 49 states do--there will be barriers to
getting on the rolls. But it is the expansion of the franchise that should guide legislators and
election officials in making policy for registration and voting in the United States of America.
And it is the enforcement of the federal laws protecting voting rights that should guide the
United States Department of Justice. With a re-energized NVRA and a re-dedicated law
enforcement effort, we can move toward a society where it is no more difficult for poor and
minority Americans to register than it is for their richer White neighbors.

It is fitting and timely that this Subcommittee, and the Congress as a whole, examines the current
and alarming trend of state-based efforts to reverse the dramatic expansion of the franchise we
have enjoyed since the “voting rights revolution” of the Twentieth Century. We sincerely hope
that this is a first step toward re-asserting Congress’s historic role as a guardian of those rights.
Project Vote stands ready to offer whatever assistance it can as you consider future legislation,
oversight, or enforcement efforts.
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"The Voting Rights Act of 1965, 42 U.S.C. §§ 1973 et seq., requires certain jurisdictions (listed at
http/iwww.usdol govicrifvoling/seeS/coverad.im.) to seek “preclearance” of any voting changes before they may
go into effect, either by submitting the changes to the Department of Justice or suing the United States in the U.S.
District Court for the District of Columbia.
i Crawford v. Marion County Election Board, 555 U.S. 181 (2008).
i However, the notion of “no cost” identification is really illusory, as discussed below.
¥ Crawford, 553 U.S. at 200.
* In fact, the Wisconsin League of Women Voters has announced its intention to file a legal challenge. See:
hitp://campusprogress.org/articles/wisconsin_voter_id_taw_to_face_legal challenge/
" See, Justin Levitt, Brennan Center for Justice, The Truth About Voter Fraud, http://www brennancenter.org/page/-
{The%20Truth%20About%20Voter%20Fraud.pdf (2007) (Demonstrating that voter impersonation fraud is virtually
nonexistent). See also generally, Lorraine Minnite, The Myth of Voter Fraud, {Comell Univ. Press) (2010).
' Brennan Center for Justice, Citizens Without Proof, www brennancenter.org/page, ‘download fle 39242 ndf
(2006).
"™ Advancement Project, What's Wrong With This Picture?
htt Jwww.advancemenipraject.ore/sites/defauly/files/publications/Picture%201D6%200ow.pdl (201 1),

™ Doug Erickson, Need a Free Photo ID to Vote? Be Prepared to Wait, Wisconsin State Journal,
http://host.madison.com/wsj/news/local/govt-and-politics/article_e1412868-a434-11e0-bc0c-001ccdc002e0.html
{July 2, 2011). Jessica Vanegeren and Shawn Doherty, Top DOT official tells staff not to mention free voter ID
cards to the public—unless they ask, http://host.madison.com/ct/news/local/govi-and-politics/capitol-
report/article_335f59fa~d8fe-11e0-8a23-001cc4c03286.html
* See generally, Pew Center on the States, Electionline Weekly, March 17, 2011,
™ Citizens Without Proof, Supra n. xvii.
*2011 Ala. Laws 535 (Signed in June 2011 as part of omnibus anti-immigrant package); 2011 Kan. Sess. Laws 56
{Signed in April 2011); 2011 Tenn. Pub. Acts 235 (Signed in May 2011, requires election officials to check citizen
database before enrolling voter rather than requiring applicant to present documentary proof of citizenship); 2011
Colo. HB 1252.
¥ Gonzalez v. Arizona, 435 F. Supp. 2d 997 (D. Ariz. 2006).
42 US.C. § 197322 7(0)(3).
™42 US.C. § 1973gg-7(b)(1). Gonzalez v. Arizona, 435 F. Supp. 2d 997, 998 (2006).
¥ Joint Explanatory Statement of the Committee of Conference, H.R. Rep. No. 103-66 §13, at H2083 (1993}
% Gonzalez v. Arizona, 624 F.3d 1162, 1180 (9th Cir. 2010).
“H 1d, at 1173,
** Démos, Voters Win with Same Day Registration: 2010 Midterm Elections Factsheet,
http://www.Démos.org/pubs/VotersWin.pdf (May 2011).
2011 ME H.P. 1015 (NS) (June 21, 201 1).
! In the 2008 presidential election, for example, average turnout in SDR states was 69%, as compared to 62% in
non-SDR states. Steven Carbé & Regina Eaton, Demos, Volers Win with Same Day Registration,
http://www.Démos.org/pubs/voterswin_feb032010.pdf (updated Januvary 2010).
" See, e.g., Lloyd Dunkelberger, New election law unfairly impacts blacks, critics say, Gainesville Sun, June 13,
2011
= Tex, Elec. Code Ann. § 13.031 (2009). The training requirement is codified at §13.047.
=¥ 2011 Fla. Laws 40 {West).
¥ State of Florida v. United States of America et al., Case No. 1:11-cv-01428-CKK (Three Judge Court)
% 2011 Tex. Sess. Law Serv. 1002 (West),
¥ For example, requiring one representative of the organization conducting the voter registration drive to file
papers with the state in case election authorities need to contact the drive is a reasonable aiternative to forcing every
person employed by or volunteering with the drive to register. Allowing drive workers to receive training online is
far less onerous than requiring an in-person training course that is offered infrequently at limited locations.
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i Although prevention of fraud is the stated rationale for these, and many other, restrictions on voter registration
drives, voter registration frand is exceedingly rare. For example, amici in the Crawford voter 1D case (See text
accompanying notes ii and iii.) cited a mere 10 cases of alleged voter impersonation fraud (and not one case of
proven fraud) during the period 2000-2007, a period in which over 400 million general election ballots were cast!
See http://brennan.3cdn.net/45b89e6d 14859b01Be_i2mbbhev9.pdf

" The issue that year was further complicated by a HAVA-imposed redesign of forms. In several states, old forms
were in wide circulation, and unsuspecting applicants were eventually rejected despite properly filling out the only
form they had. Welfare offices and other agencies were especially likely to give out old forms until they ran out.
Even as recently as 2008, old forms surfaced in Indiana, causing the registrations of many elderly residents of a
narsing home to be rejected until Project Vote filed a lawsuit and obtained an order requiring that the provisional
ballots of such applicants be counted. (Despite that order, however, the named plaintiff was denied a provisional
ballot at her polling place and was unable to vote. It is not known how many others had the same experience.)

X See Mary B. Beazley and Edward B. Foley, Commentary, Stealing Votes Before Election Day, Sept. 29, 2004,
http://moritzlaw.osu.edu/electionlaw/ebook/partl/eligibility_rules08.html.

¥ NLM. Stat. Ann. §§ 1.10.25.8(C), 1.10.25.10(B) (West 201 1).

5 Nev. Rev. Stat. Ann. 293.425 (West 2011},

o 42 U.S.C. § 1973gg-4 (201 D).
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Republican National Lawyers Association
P.0O. Box 18965, Washington, D.C. 20036 « (703) 719-6335 tele htto/ww rnla.org

For Immediate Release Contact: Michael Thielen
Thursday, September 8, 2011 {703) 719-6335

Getting the Complete Picture on Photo Voter ID

Washington, D.C. - Today, Senator Dick Durbin will chair a Senate Judiciary Committee hearing entitled
“New State Voting Laws: Barriers to the Ballot?” A misleading press release on Senator Durbin’s website states
that “The overwhelming evidence, however, indicates that voter impersonation fraud is virtually non-existent
and these new laws will make it harder for hundreds of thousands of elderly, disabled, minority, young, rural,
and low income Americans to exercise their right to vote.”!

The evidence overwhelmingly contradicts Senator Durbin’s claims. Studies by the University of
Missouri, The Heritage Foundation, University of Delaware and the University of Nebraska-Lincoln, American
University and Jobn Lott found that voter ID does not decrease the turnout of voters and does not have a
disparate impact on minority, poor, or elderly voters.”

The Rhode Island legislature, the vast majority which is composed of Democrats, passed a voter ID law
this year. Rhode Island Democrat Senator Harold Metts who sponsored voter ID legislation in the state Senate
said, “As a minority citizen and a sénior citizen I would not support anything that I thought would present
obstacles or limit protections.” Independent Governor Lincoln Chafee signed the Rhode Island voter ID bill
into law and said, “Notably, I spoke with representatives of our state’s minority communities, and I found their
concerns about voter fraud and their support for this bill particularly compelling.™*

In a poll conducted by Rasmussen, 75% of American voters believe photo identification should be
required at the polls. 85% of Republicans, 77% of voters not affiliated with either major party, and 63% of
Democrats support voter ID.® The survey also found that support for voter ID is “high across virtually afl
demographic groups.”6

Michael Thielen, Executive Director of the Republican National Lawyers Association, said, “While
liberals in Washington oppose voter ID, the overwhelming majority of Americans, including rank and file
Democrats stand for this common sense policy. Mainstream voters recognize that voter ID is a pragmatic
policy that ensures elections are fair, open and honest.”

i

! Durbin to Chair Hearing Examining New State Voting Laws That Threaten to Suppress Turnout Nationwide, Sept. 2, 2011,
http://durbin.senate. gov/public/index.cfm/pressreleases?ID=16aa6ae3-91ad-4671-85fe-b901 focdef24.
2 Hans von Spakovsky, Voter Photo Adentification: Protecting the Security of Elections, HERITAGE MEMORANDUM, July 13, 2011, p.
4, hitp://www.heritage.orp/Research/Reports/201 1/07/Voter-Photo-Identification-Protecting-the-Security-of-Elections.
i Gov. Lincoln D. Chafee Signs Voter ID Legislation, Yuly 6, 2011, http://www.ri.gov/press/view/ 14229,
Id
> 75% Support Showing Phota ID At The Polls, Rasmussen Reports, June 9, 2011,
?tgg:// 'www.rasmussenreports.com/public_content/politics/general_politics/june_2011/75_support_showing_photo_id_at_the polls.
[
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Written testimony from
Heather Smith, President, Rock the Vote
Regarding the impact of voting laws recently
passed in many states on young voters

Hearing Before the Senate Judiciary Subcommittee on the
Constitution, Civil Rights, and Human Rights

Thursday, September 8, 2011, 2:00 p.m.
Dirksen Senate Office Building Room 226

Dear Chairman Durbin and members of the subcommittee:

I am writing on behalf of Rock the Vote, the nation's largest voter registration
organization. Over the last 20 years, we have registered more voters than any
other organization or campaign, including more than 2 million registration
downloads in 2008 and 250,000 in 2010. Through our various programs — online
voter registration, on-the-ground registration drives with volunteers, and our high
school civics education program, Democracy Class — we engage young people in
our nation’s democracy.

Unfortunately, too many young Americans are left of the political process
because of outdated and restrictive voter registration practices and barriers
encountered when trying to cast a ballot. These problems are escalating in
states where politicians are actively making it harder to participate by enacting
laws that eliminate election day registration, reduce the early voting window,
require identification to vote that many young people do not aiready have, and
placing unnecessary restrictions on the activities of third party voter registration
organizations like Rock the Vote.

Ali of this is being done at a time when young voter participation is on the rise,
something we should be encouraging, not trying to stop.

Rock the Vote is concerned that, in states across the country, new laws are
pending or have passed that will effectively make it harder for young people to
participate in our nation’s democracy, excluding them from the elections process.

PG Wl wavw rockinevalg.com
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The new laws fall into three categories, broadly: Strict photo identification
requirements, narrowing the opportunities to register and cast a ballot, and
restrictions on third party voter registration efforts.

Strict Photo ID:

Strict photo 1D laws result in disenfranchisement, unnecessary costs, and
unequal treatment of voters. What may seem like common sense to some is
actually a real barrier for many who want to participate, and a significant expense
to all of us as tax-payers. The pending photo ID law in Pennsylvania is estimated
to cost $4.3 million according to the state legislature.”

These strict photo 1D laws (which vary state-to-state) have already passed in
Texas, Alabama, Kansas, South Carolina, Tennessee, Wisconsin, and Rhode
Island this year alone, and are pending in others. They have a particularly
suppressive impact on young voters.

For example, in Texas, an expired concealed weapon permit would be accepted
at the polis, but not student 1Ds issued by state colleges and universities. There
are over 100 public colleges and Universities in Texas, the biggest being the
University of Texas at Austin, with over 50,000 undergraduate and graduate
studentzs, who won't be able to use their student 1D for voting purposes any
longer.

In Wisconsin, according to a University of Wisconsin-Milwaukee study, 36% of
young people, including over 70% of African-Americans under the age of 25, do
not have the Wisconsin photo ID or driver’s license that is now required to cast a
ballot. And while student IDs qualify under the law as a state-issued ID, not a
single college or university issues a student 1D that meets the requirements of
having a signature, an issue date, and an expiration date no later than 2 years
after the election.

“For out-of-state students, like myself, this [proposed voter identification] bill
would require us fo go to the DMV, surrender our out-of-state licenses and obtain
a Wisconsin license at $28 a pop...Furthermore, the bill requires voters to live at
their voting address for 28 (rather than the current 10) days before Election Day.
This is a direct attack on college students’ voting rights as most move into their
new residences less than 28 days before the fall primaries. This is shocking,
disheartening, and unnecessary to prevent the almost non-existent fraud in
Wisconsin elections. Our government should be encouraging students to engage
in the civic process.” — Sam Polstein, University of Wisconsin student

' “PA’s costly solution in search of a problem,” Philadelphia Inquirer editorial, August 29, 2011,
% “Texas higher education enroliments,” Texas High Education Coordinating Board.
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Photo identification isn't the only way you can prove your identify, and many
states have figured out ways to prove identity without erecting undue barriers to
participation for young people.

States use a number of different unique identifiers in addition to photo IDs to
ensure they are providing ballots to the right registered voter, including signature
verification, utility bills, paychecks, student IDs, bank statements, requiring voters
to provide the last four digits of their Social Security number, asking for their date
of birth, and more.

When he came out against Ohio's proposed strict photo ID law, the Republican
Secretary of State Jon Husted said that he believes the current identification
requirements are sufficient to combat fraud. According to the Columbus
Dispatch®, Husted said he would not change Ohio's current election-day process
in which voters can prove their identities at the polls through a photo ID (such as
a driver's license), a current utility bill, bank statement, paycheck or government
document with a current name and address.

"I believe that if you have a government-issued check, a utility bill in your name
with your address on it, that no one made that up,” Husted said to reporters
following his speech during League of Women Voters of Ohio annual Statehouse
Day. "They didn't call AEP and establish utilities in their name to commit voter
fraud.”

The county auditors in lowa - a collection of 60 Republicans, 38 Democrats and
two independents who actually run the elections in the state -- came out against
that state's strict photo 1D proposal because it was costly and unnecessary to
prevent voter fraud. A recent article* highlighted Jasper County and 49 other
counties that have systems to ensure integrity and guarantee voters are who they
say they are without resorting to disenfranchising methods like only accepting
state-issued photo ID.

Jasper County began using laptop computers equipped with the Precinct Atlas
Program to check voters at the polls. Forty-nine other counties in lowa also use
the program. Precinct Atlas contains all of the vital information about voters
registered in Jasper County to verify their true identity. Poll workers are provided
with the voter's birth date, address, telephone number, the last four digits of their
Social Security number, a driver’s license number, and whether that person is a
convicted felon.

If a voter shows up at the wrong polling place to vote, the program prints out a
label with the address of the voter's correct precinct and polling place. "With this

3 “Husted offers alternatives to photo-ID rule for voters,” Columbus Dispatch, Aprit 7, 2011.
* “Photo 1D to Vote? Unnecessary says auditors,” Newton Daily News, March 29, 2011.
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information, it would be extremely difficult for a person to pass themselves off as
someone else to vote,” [Jasper County Auditor Dennis] Parrott said.

Narrowing opportunities to register and vote:

A second category of laws being passed around the country will narrow
opportunities for voter registration and voting, and have a profound negative
impact on first-time and student voters.

Same Day Registration (SDR) provides the opportunity to register and cast a
ballot at the same time during an early voting period or on Election Day itself
(also known as Election Day Registration). States with SDR have the highest
young voler turnout rates in the country. in 2008, on average, 59% of young
Americans whose home state offered Election Day Registration voted; nine
percentage points higher than those who did not live in SDR states.®

SDR directly helps first time voters who often are unaware of the arbitrary voter
registration deadline in their state, show up, and are turmned away for not having
filled out a registration form before hand. In 2010, Rock the Vote registered
nearly 300,000 voters. Of them, nearly 50,000 filled out a registration form on
our website after the registration deadline. With SDR, these young people, who
clearly were attempting to participate, would have been allowed to vote.

SDR also directly helps those that move often, such as students who typically
relocate to a new address at their coilege campus each fall. These students are
often left out of voting in fall primaries and elections because they did not update
their registration address in time (or even moved after the registration deadline).
SDR allows them to update their registration address at the polls.

And early voting is the opportunity to cast a ballot prior to Election Day. As the
electorate and our country change, we need to accommodate work and school
schedules, providing access and opportunity for all to cast a ballot. The first
Tuesday in November made a lot of sense for the 19" Century voter, but we are
no longer a nation of farmers but rather a diverse electorate that leads a very
different 21* Century lifestyle. We should be making our elections system meet
the needs of voters today.

Unfortunately, this year, Maine eliminated Election Day Registration, marking the
end of the 38-year tradition that was used by nearly 70,000 Maine residents
during the last two elections.

5 *Voting Laws and Youth Tumout,” Center for Information and Research on Civic Leaming and Engagement
at Tufts University, www.civicyouth.org.
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And five states so far -- Florida, Georgia, Ohio, Tennessee and West Virginia —
have cut short their early voting periods.

In North Carolina, 2.6 million citizens used early voting to vote before Election
Day in 2008, yet the legislature is considering shortening the early voting period
and eliminating same day registration. The bill would cut the 16-day early voting
period back a week. If the deadline for voter registration slipped by, you will not
be able to register the day you vote, a service used by 253,000 voters in 2008.

Restricting 3" party voter registration drives:
p

Finally, Florida and Texas both recently passed laws that put onerous restrictions
on voter registration drives. The Florida law imposes new bureaucratic
requirements on voter registration organizations like Rock the Vote and opens up
volunteers who register voters to fines. The Miami Herald® suggested that it
meant to harass volunteers and voter registration organizations. Sadly, that’s
exactly right. Groups like the League of Women Voters already have said it would
shut down their voter registration drives in the state. Rock the Vote may have to
do the same.

Third party voter registration drives typically are conducted by non-profit charity
organizations. They intentionally outreach to under-represented communities to
encourage them 1o register to vote. According to the US Census, only 61% of
voters ages 18-29 were registered to vote in 2008. And a top reason a young
person gives for not being registered is that they didn’t know how. it is the role of
organizations like Rock the Vote to provide information and voter registration
forms to these young people, providing entrée into our nation’s democratic
process.

Based on current US Census figures, it is estimated that approximately 12,500
Americans turn 18 every single day, and yet there is no systematic way in our
country to register ther to vote. Our country, our democracy, relies on 3" party
organizations to do this work.

If the strength of a democracy is measured by the participation of its citizens,
then these new laws that restrictive the work of third party voter registration
organizations to engage citizens in voting are simply undemocratic.

Voter fraud vs. voter disenfranchisement:

Voter fraud is the justification most often cited by those who want o enact these
new laws. However, it is far from clear that voter fraud is a reat problem in our

& “Another Flori-duh moment?” Miami Herald editorial, April 13, 2011,

08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00265 Fmt6633 Sfmt6633 S\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC

71326.227



VerDate Nov 24 2008

262

country. And certainly not one that mandates solutions that will effectively
disenfranchise eligible voters.

Specifically, the type of voter fraud that photo iD bills can potentially claim to
counter is voter impersonation fraud, which is pretending to be someone else for
the purpose of casting that voter's ballot. Numerous studies and extensive
crimi;nal investigations have shown that voter impersonation fraud is extremely
rare.

In fact, a five-year crackdown by President George W. Bush's Department of
Justice yielded only 86 voter fraud convictions (120 million people voted in 2004)
and most of those convictions were for problems due to confusion about eligibility
to vote and clerical errors, not for voter fraud that could have been stopped by a
photo ID law.?

As it turns out, the Brennan Center for Justice at NYU School of Law concluded,
voter impersonation is more rare than death by lightning.

Consider what someone who wants to impersonate a registered voter at the polls
would have to go through for one vote:
v" Travel to the proper polling place for a particular voter whose name and
address is memorized
v" Accurately forge the voter's signature
v Potentially have to provide other information about the voter (utility bill, last
four digits of her Socia! Security number)
V' Make sure that voter has not already voted absentee or requested an
absentee baliot
v Know that the voter has not moved and re-registered at her new location
or hasn't been removed from the rolls for another reason
v" Know that the voter has not already voted that day and does not plan to
vote before the polls close
v Wait in line to cast a ballot in that voter's name
v Risk detection from a poll worker who may know the registered voter
v Face fines and jail time

No one wants 1o see the system abused, but the type of abuse that these new
laws pretend to address are hard to accomplish and rarely occur. And the
solutions being enacted will exclude or deter people who are otherwise legally
able to vote. For all Americans, it should be just as unsettling to think that
someone could abuse the system as it is to think that someone could be
excluded from it.

7 “The Truth About Voter Fraud,” The Brennan Center for Justice at New York University Schoal of Law,
2007
® “In 5-Year Effort, Scant Evidence of Voter Fraud,” The New York Times, April 12, 2007,
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A 21% Century voting system:

Our voting system needs to improve to meet 21st century standards. Yet here we
are fighting to stop politicians from turning back the clock and making it harder for
people to vote. It is distracting and disappointing to see proposed laws that use
tomorrow's money to solve yesterday's alleged probiems when real problems are
staring us in the face.

Let's put this issue to rest and move on to envisioning a real 21st century system.

Recently, Rock the Vote conducted an analysis of each state’s existing policies
and how they impact access to the political process for young people.

The Voting System Scorecard serves as a national benchmark that measures
state laws and policies in three key areas: (1) voter registration, (2) casting a
ballot and (3) young voter preparation. The 21-point scale evaluated each state’s
implementation of policies that increase access to the political process. With an
average national score of just 41% (8.6 out of 21 total possible points)®, we have
a ot of work to do to modernize our elections process and ensure it meets the
needs of today’s electorate.

We all should strive for a modern, secure, just and fully participatory democratic
system that we can trust. The real problem faced by our elections process is the
antiquated, paper-based voter registration system that keeps people off of the
rolis because of clerical and user errors. Too many states have failed to make
voter registration more effective and efficient through automatic or online
registration, and they continue to lag at making it easier for people to cast a ballot
with same day registration and early voting. Plus, our schools have cut civics
education, so we have an electorate less familiar with the system and less aware
of their rights.

If we truly care about prioritizing participation, reducing barriers and building faith
in the system, then we must move forward, not backwards, towards a modern
day elections system that makes it easier, not harder, to vote.

Chairman Durbin, | applaud you and the subcommittee for looking into these new
restrictive voting laws, and bringing leadership to the efforts to upgrade and
protect the elections systems to guarantee equal participation for all citizens in
our democracy.

% Voting System Scorecard, Rock the Vote, June 8, 2011. www.rockthevote.com/research/2011-voting-
system-scorecard.himi
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New State Voting Laws; Barriers to the Ballot?

Testimony before the Senate Judiciary Committee
Subcommittee on the Constitution, Civil Rights and Human Rights

September 8, 2011

Congressman Todd Rokita
As prepared for delivery:

Chairman Durbin, Ranking Member Graham and members of the Committee, thank you
for the opportunity to share my experiences with implementing Indiana’s Voter ID law. As you
may know, I was the Secretary of State of Indiana for eight years, from 2004-2010 prior to
coming to Congress. As Secretary of State, [ was also the chief election officer when Indiana’s
photo ID law was created, helping draft the specific provisions of the bill that became law, and

subsequently I oversaw the legal challenges that followed.

Governor Mitch Daniels signed Indiana’s voter ID law in the spring of 2005. Indiana’s
law requires that to vote in person, a voter must present a valid photo ID issued by Indiana or the
United States. That ID must have a photo of the voter and an expiration date. No identification
is necessary when voting absentee by mail or when voting in person at a precinct located in a

state-licensed care facility.

This law was challenged by the Indiana Democrat Party. The case was ultimately
decided by the United States Supreme Court in 2008. The U.S. Supreme Court ruled the law
constitutional and permitted its continued use in Indiana clections. Most recently, the photo 1D

law withstood Indiana constitutional challenges before the Indiana Supreme Court. The law is
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well settled as to the Indiana voter 1D law. Showing a photo ID is constitutional and necessary

for a fair election.

NEED FOR THE LAW

Regarding photo identification requirements to vote, the discussion tends to shift to
whether there 1s in fact voter fraud and a need for the law. 1 can tell you, that after eight years as
Indiana’s Secretary of State, I can confirm there is voter fraud. Indiana prosecutors and election
administrators have dealt with many cases of voter fraud across Indiana for a number of years.
Throughout my tenure as Secretary of State, allegations of voter fraud were recorded in
Vanderburgh, St. Joseph, Pike, Starke, and Clark counties. In addition, convictions in Madison,
Lake and other counties reveal this is not solely an urban or rural crime. Voter fraud is a proven
danger that dilutes honest votes and erodes public confidence of our electoral process in all

demographics and threatens the foundation of our Republic.

1 don’t bring up these facts to denigrate Hoosiers or the Great State of Indiana.
The people of Indiana in the heart of the Midwest are some of the most hardworking, ethical, and
God and Country loving people in the world. But if these examples are just some of what is
happening in Indiana, then it is clear to me and I believe clear to the people across this nation,

that voter fraud is happening throughout the country, from New York to California,

As Secretary of State, my top priority was to protect the voting rights of our citizens. Not
one vote should be cancelled or diluted because of voter fraud and activity that works to defraud
the system should not be tolerated. In order to help combat voter fraud and intimidation, my

administration worked to ensure that all elections were conducted in a fair and accurate manner.
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Opponents of voter ID laws cite the fact that there are not many charges brought or
convictions for in-person voter fraud. Make no mistake, the relatively small number of
convictions does not mean that voter fraud is not happening. The small number of charges
brought is indicative of the nature of the case. In-person voter fraud is hard to prove, witnesses
dissipate and these are non violent crimes that don’t receive great prosecutorial attention in this

era of budget restraints.

Opponents want to focus on criminal charges because it distracts from the underlying
principles of the law. The number of charges brought is irrelevant. If you focus on criminal
charges and convictions you miss the point entirely. The purpose, which is achieved through
voter ID laws, is to instill confidence in the electoral process. We consistently hear people say
that voting is one of the most important transactions in which an individual engages. 1 believe
this to be true. We must treat it that way. We must give every citizen who votes that assurance
that their time was not wasted. We must give every citizen who votes the assurance that their

vote counts as much as any other vote that is cast. Voter 1D laws do just that.

BARRIERS TO THE BALLOT

The title of this hearing “Barriers to the Ballot” implies the photo ID law creates a
barrier. Ireject that notion. Indiana has conducted twelve elections since 2006. There has

never been one person legitimately disenfranchised by our law. Not one!

Voting is a right, but like every right there comes with it a corresponding responsibility.
The voter has a responsibility to be legally registered. The voter has a responsibility to vote for

the candidate that best represents his or her values and beliefs. The voter has a responsibility to
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make time to vote. The voter has a responsibility to cast a legal ballot. Election administrators

are responsible for ensuring that a voter has the opportunity to exercise their right.

In this vein, as Secretary of State, we took the responsibility for implementation and
education of the law very seriously. Immediately upon passage, the office began training and
outreach efforts to inform local election administrators how to implement the new law and voters
on their rights and responsibilities under the new law. Informational literature and publications

and training materials were produced to distribute to these groups and the media.

The proof this law is working is in the 12 successful elections and several dozen
referenda elections from 2006 through the 2011 Municipal Primary Election Indiana has

conducted.

CONCLUSION

Voter ID laws, and the one we specifically implemented in Indiana, are Constitutional,

and give greater protection to our voting citizens and integrity of our election process.
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Chairman Durbin, Ranking Member Graham, and members of the
Subcommittee, thank you for the opportunity to submit this testimony. On behalf of
the United States Student Association {USSA), I submit this statement regarding an
issue that is fundamental to this country’s existence. The ability to vote, the most
important tool at our disposal as participants in this democracy, is in danger. The
many voter suppression laws emerging in various states across the country reek of
an awful history that once spewed out grandfather clauses and literacy tests.
Although we do not find ourselves in that era anymore, we are not free of those
same struggles. And as the official voice for millions of students, I write to voice our
concerns.

The United States Student Association is the country oldest, largest and most
inclusive student led organization. Since 1947 USSA has been fighting for access and
affordability in higher education for all students. USSA’s mission is to train and
organize students to win concrete victories around issues of educational access. By
mobilizing and uniting a powerful grassroots force of students all over the country,
we build student power, win concrete victories, and prove that students are not just
the future—as some of your colleagues continually reference—but also this nation’s
present.

As young people, our ability to vote and have our voices heard is key to
advancing the issues we care deeply about. We understand that active participation
in democracy increases our power and influence in society. As young people, we
have few friends who champion our issues in government. And although our wallets
may never allow us to influence decision-making through financial contributions,
we are a massive community that understands what it means to take ownership of
our collective electoral strength through our votes.

This year, the millennial generation celebrates the 40t anniversary of the
26t Amendment, which lowered the voting age to 18 in local, state and federal
elections. Students and other millennials 18 to 29—those born after 1982—
represent 50 million people and are a significant and growing segment of the
electorate. In 2008 we made up 17% of voters, and in 2010 one in five millennials
was a voter.! Despite this, we remain significantly underrepresented amongst
registered voters.

Since the 2010-midterm elections it's become more evident that we are
witnessing an intentional suppression of the voting rights for students, low-income,
people of color and people with disabilities. The wave of restrictive voting policies
around the country commonly known as Voter 1D laws deteriorate millennial
influence in our democracy by deterring young people from the polls in 2012.

! Brian Siebel, Student and Youth Voters Face Higher Hurdles Than Others to Register and Vote in 2010, August 2010, Fair
Elections Legal Network, hty.//feirelectionsnetwork blogspot.com /201 6/08/student-and-youth-voters-foce-higher. him!

2]Page
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To date, Kansas, South Carolina, Rhode Island, Alabama, Tennessee, Texas,
and Wisconsin have all passed some of the strictest voter ID laws in their 2011
legislative sessions. 2 According to the National Conference of State Legislatures
(NCSL), thirty states require all voters to show some form of ID before voting at the
polis. In 16 of these states non-photo forms of identification are acceptable, while 14
states require proper form of photo identification. Of the fourteen states that
require photo identification, the National Conference of State Legislatures
categorizes seven states with strict requirements, meaning that a person without
proper 1D will not have his or her vote counted.?

Voter ID laws, especially those that require state-issued photo identification
adversely affect millions of eligible voters by suppressing their vote. The Brennan
Center For Justice at New York University School of Law notes that as many as 10%
of eligible voters do not have, and will not get, the identification required by the
strictest of voter ID laws. ¢

Those who regularly move often do not carry ID with their current address.
According to the Fair Election Legal Network (FELN), millennials are by far the most
mobile segment of the voting population. 34% of millennials will have moved since
2008. This astounding figure is likely higher for college students considering the
amount of students who attend institutions of higher learning in other cities,
counties and/or states.> There are several more challenges for student voters
attending out-of-state schools that are only exacerbated by these laws; some of
these include establishing residency, obtaining proper ID and meeting shorter voter
registration deadlines.

For student voters, establishing residency can be difficult because many
college dorm addresses are not easily accessible or within precinct lines. Some
states require student voters to have documentation with their current address;
while Federal law allows students to present a utility bill, bank statement, and other
government documents with their name and current address.

When it comes to laws that require voters to provide appropriate
government issued photo ID, the challenge is in obtaining a photo ID through the
DMV, where the process can be lengthy and costly for students on a budget and low
income individuals or families. Restrictive voting policies are especially hard on
workers who may be forced to choose between having money for rent or a voice at
the polls. Depending on the state, the nearest DMV may also not be easily accessible
using public transportation, which also adversely affects students and other

2 See Voter ID Laws Passed in 2011, August 2011, Brennan Center For Justice,

htip://breanan 3cdnnet/23e 111 7ef6989857df abmébbxerZ.pdf

3 See Voter Identification Requirements, August 2011, National Conference of State Legislatures,

http://www.neshorg 2tabid= 16602

4 See Voter Identification, Brennan Center For Justice at New York Schoo! of Law, http://www.brennancenter.org/page/-
/d/download_file_10059.pdf

5 & 6 Brian Siebel, Student and Youth Voters Face Higher Hurdles Than Others to Reglster and Vote in ZOI 0 Augusc 2010, Fair
Elections Legal Netwark, hutp://feirelectionsnetwork blogspot.com 2010/ {
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underrepresented populations. Also, while some states accept school IDs as photo
IDs, others only accept them with a signature and current address, rendering
students from these states ineligible to vote with their student IDs,

The Fair Elections Legal Network (FELN) notes that from the 12,000+
students in residence halls at two major Wisconsin universities, only 2% of them
had a driver’s license that reflected their local address. ¢

David Vines, a second year student at the University of Wisconsin Madison,
will be one of the thousands of students adversely affected by the suppressive voter
1D law passed in Wisconsin early this year. Since David moved to Madison, he has
voted in every election he could. He says “given how essential voting is to'a
successful democracy, I took it as a personal attack when Governor Scott Walker and
his Republican allies passed a bill saying that my Student ID, my Driver’s license, and
my U.S. Passport card weren’t enough to prove my identity and that I could not be
trusted to vote anymore in his Wisconsin.”

As a student without a car, who dedicates a significant amount of his time to
school work, student government responsibilities, and political activism, David must
now ride his bike three and a half miles to wait for hours at a DMV to get a 4% form
of valid photo identification. In his view this process of obtaining proper photo ID is
“an unnecessary burden designed to specifically disenfranchise people like me from
participating in my democracy. The new residency requirements, which require 30-
day residency in order to vote is also a direct slap in the face to me and the tens of
thousands of students like myself who move constantly throughout the year.” David
is an example of the tens of thousands of students who now must navigate the
bureaucratic process of obtaining a proper ID for the purpose of voting.

Decision makers leading the fight for stricter voting policies have
inaccurately claimed they are necessary due to wide spread fraud or the potential
for fraud. Out of 196 million ballots casted since October 2002, 52 individuals have
been convicted of federal crimes relating to election fraud. 7 Take Ohio for example,
statewide survey found that out of the 9 million votes casted in 2002 and 2004 there
were four instances of ineligible persons voting or attempting to vote- a rate of
0.00004%.8 It’s hard to believe how proponents continue to argue on the platform
that these laws are designed to curtail rampant voter fraud when the statistics in
every state suggest that the problem is nearly non-existent. The outcome is clear;
there are no serious or widespread problems that justify these restrictive and
repressive voting policies.

7 &8 gee Voter Identification, Brennan Center For Justice at New York School of Law, hitp:
/dfdownload file 1005%.p
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Voter ID laws around the country have been and continue to be closely scrutinized
and challenged on their legality. The U.S. Department of Justice has responded to
Voter ID laws in several states to ensure no voter law violates the Civil Rights Act or
the Constitution. Other lawsuits have also been filed in state courts on the legality of
Voter ID laws. In Missouri, a voter ID law was struck down by the state’s Supreme
Court that found the state’s constitution had stronger voter protection laws than the
federal constitution.® The Missouri Supreme Court in part based its decision on the
costs to voters without proper ID would have to incur in order to comply with the
law. Regardless, the NCSL points out that South Carolina and Texas laws cannot
take effect until they receive “pre-clearance” from the U.S. Department of Justice.
The U.S. Department of Justice has requested more information from these states on
the new laws before allowing clearance. We will continue to look to the U.S.
Department of Justice to ensure that the rights of Americans are not violated by
suppressive voting laws.

Voter ID laws are not only an unwarranted attack on voters but in many
instances are an expensive burden on the state. The U.S. Supreme Court has
instructed states that require strict photo ID requirements to provide those IDs free
of cost to voters who do not have them by shifting the cost to the state.l° According
to Brennan Center For Justice, the State of Indiana estimated their photo ID law
would cost up to $1.3 million with an additional revenue loss of nearly $2.2 million
to provide more than 168,000 1Ds to voters.!! It is certain that every state that
requires strict photo ID requirement will see a significant cost to taxpayers and loss
of revenue. And in a time where state budget cuts are being slashed and vital
programs and services being eliminated, it is shameful to see that these policy
makers would rather challenge our people’s ability to vote freely of such repressive
restrictions, than ensure their health and a quality education well being as we do
our best to weather this economic recession.

Finally, as an organization that represents students across the country we
believe that voting is a right, not a privilege. Voting should not be treated as a good
or a service because it is and always has been an inalienable right afforded to all
citizens. We call on Congress to act swiftly and responsibly to recognize what is
happening in our communities. Do not allow the disenfranchisement of
communities of color, low income individuals and families, along with students, We
should be expanding democracy, not limiting it.

Thank you again for the opportunity to submit this testimony.

9 10& 11 yishal Agraharkar, Wendy Weiser, and Adam Skaggs, The Cost of Voter ID Laws: What the Courts Say, Brennan Center
For Justice at New York University School of Law, hitp://brennan. 3ednnet/2f08600 73359359 zzmébhnid pdf
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September 8, 2011

The Honorable Richard Durbin The Honorable Lindsey Graham

U.S. Senate Judiciary Comumittee U.S. Senate Judiciary Committee
Subcommittee on the Constitution, Civil Rights Subcomumittee on the Constitution, Civil Rights
and Human Rights and Human Rights

Washington, DC 20510 Washington, DC 20510

Dear Chairman Durbin and Ranking Member Graham:

The Sentencing Project appreciates this opportunity to submit comments to the Subcommittee on the
Constitution, Civil Rights and Human Rights on the occasion of its hearing, “New State Voting Laws:
Barriers to the Ballot?.” For over a decade The Sentencing Project, a national criminal justice research
organization, has reported on the devastating impact of disenfranchisement laws that ban 5.3 million
Americans from the voting booth, sometimes permanently, due to a criminal conviction. This year two
states, Florida and lowa, rescinded gubernatorial initiated reforms that had greatly expanded voter
access for people with felony records. We urge this subcommittee to review these undemocratic
policies that harm civic engagement, stymie rehabilitation and perpetuate racially disparate outcomes.
Moreover, we applaud federal efforts, like the previously introduced Democracy Restoration Act, to
expand voting rights and we encourage this subcommittee to support them as well.

Every state, except Maine and Vermont, prohibits prisouers from voting and 35 states prohibit voting
by citizens on probation or parole in the community, while working and raising their families. Laws in
8 states call for lifetime disenfranchisement for certain categories of people with felony convictions,
and four states ban all such persons from voting. In the last 30 years, due to the dramatic expansion of
the criminal justice system, these laws have significantly affected the political voice of many American
communities, most significantly African Americans. An estimated 1.4 million African American men
-- 13% of black men -- are disenfranchised at a rate seven times the national average. Given current
rates of incarceration, three in ten of the next generation of black men can expect to be disenfranchised
at some point in their lifetime.

Fortunately, these bleak numbers, and a growing awareness of the unfairness associated with
sometimes century-old felony disfranchisement laws, have inspired a promising trend to expand access
to previously disenfranchised citizens. Since 1997 23 states, under both Democratic and Republican
administrations, increased voter rolls by 800,000 people by streambining voter registration and
restoration processes and granting voting rights to people with felony convictions. Indeed, most
recently Virginia’s Governor Robert McDonnell prioritized streamlining his voter enfranchisement
process, resulting in record voter restoration rates.

1705 DeSales St. NW, B™ Floor, Washington, DC 20036 » Tel. 202.628.0871 e
Fax 202.628.1091 e www.sentencingproject.org
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The changes in lowa and Florida that restrict voting eligibility are troubling and counterproductive. In
January, newly elected lowa Governor Terry Branstad revoked a 2005 executive order that had
restored voting rights to all citizens who had completed their sentence for a felony offense, resulting in
rights restoration for 100,000 citizens. Now those seeking the right to vote once they have completed
their sentence must petition the Governor for his individual approval. The process is cumbersome and
slow and discourages many potential voters from applying. In March, Florida, which has the largest
disenfranchised population (about one million), repealed 2007 reforms that eliminated the post-
sentence waiting period for those convicted of non-violent offenses. Florida now requires everyone
with a criminal conviction to apply to the Clemency Board headed by the Governor for restoration of
their voting rights after a mandatory five-year waiting period.

Denying the vote to millions of people living in the community, working, and raising their families
because of a past felony conviction counters the most fundamental principles of our democratic society
and affects public safety. The federal Democracy Restoration Act would restore a strong and healthy
democracy by granting federal voting rights to citizens upon their release from prison. Research show:
that, among those who have been previously arrested, 27% of non-voters were rearrested compared
with just 12% of voters. Voting is a civically responsible behavior that promotes public safety because
people who vote are more likely to feel connected to their communities and to avoid falling back into
crime.

The recent changes in lowa and Florida, as well as the continued disenfranchisement of millions of
citizens across the country because of a felony conviction, must be addressed. The Sentencing Project

urges this subcommittee to review this issue during your hearing today and to offer strong
recommendations for more democratic reform.

Marc Mauer

Executive Director

Sincerely,

Cc: Members of the Subcommittee on the Constitution, Civil Rights and Human Rights
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South Carolina Progressive Network
P.0. Box 8325

Columbia, SC 29202

September 3, 2011

Senator Dick Durban, Chair

Senate Judiciary Subcommittee on the Constitution,
Civil Rights, and Human Rights

Re: New State Voting Laws: Barriers to the Ballot?

Dear Senator Durbin,

The South Carolina Progressive Network (SCPN) is a 16-year-old coalition

of organizations and individuals committed to just and equitable state poli-
cies. The Network has opposed legislation requiring voters to show a photo ID
since the bills were first introduced in 2008. Network Executive Director Brett
Bursey participated in every subcommittee and committee hearing on the bill’s
versions. The H-3003 version of the bill was signed into law by Gov. Nikki
Haley March 18, 2011.

The SCPN has submitted affidavits from individuals whose voting rights will
be abridged by the photo ID law (see attached DOJ affidavits) to the US Justice
Department for consideration in their Section 5 deliberations.

We have absolutely no doubt that this law was promulgated and promoted by
the American Legislative Exchange Council and is intended to reduce voting
by traditional Democratic voters. The 2008 version of the SC photo 1D bill
(H-3418 attached) was so completely cribbed from ALEC that it contained a
provision that allowed voters to show photo ID up to ten days after an election
to have their provisional ballot counted. Indiana (the first state ALEC targeted
for photo ID) certifies votes ten days after an election, but South Carolina certi-
fies provisional ballots three days after a general election.

After nearly 250,000 SC voters turned out to vote early in-person absentee in
the 2008 general election, Rep. Alan Clemmons (R-Horry) proposed legisla-
tion to do away with in-person absentee voting. A majority of those early voters
were people of color who likely voted Democrat. Rep. Clemmons was the pri-
mary sponsor of the state’s photo ID law (H-3003) and the chair of the House
Election Laws Subcommittee that heard testimony on his bill.

Rep. Clemmons has stated in committee meetings on early voting that everyone
voting during the same 12 hour period on election day is “patriotic”.

Royal Masset, the former political director of the Republican Party of Texas,
was quoted in the Houston Chronicle during a 2007 debate over photo ID as
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saying that “among Republicans it is an ‘article of religious faith that voter fraud is causing us to lose
elections,” Masset said he doesn’t agree with that, but does believe that requiring photo IDs could cause
enough of a drop-off in legitimate Democratic voting to add 3 percent to the Republican vote. (
http://www.chron.com/news/article/In-trying-to-win-has-Dewhurst-lost-a-friend-1815569.php)”

For the reasons set forth below, The organizations of the SC Progressive Network have requested that
the DOJ deny pre-clearance of SC’s photo ID law, as the proposed changes have no legitimate purpose
and will place unnecessary burdens on minority voters. .

1. There is no rational basis for the law. Under direct examination by SC Progressive Network Execu-
tive Director during subcommittee hearings on H-3003 (now Act R54), bill sponsor Rep. Alan Clem-
mons conceded that there have been no recorded instances of voter impersonation in South Carolina
that the legislation is intended to address. Rep. Clemmons stated that his bill would address the “public
perception” that voter fraud is a problem in South Carolina. (See Bursey Affidavit and Clemmons letter
to SC Attorney General attached).

2. The state issued Department of Motor Vehicle (DMYV) photo identification cards, required for
in-person voting, require the voter to have a birth certificate in the name they currently use. This
requirement is an unreasonable obstacle for voters, especially elderly, black voters who have never had
a birth certificate. Affidavits have been submitted (in DOJ comments and attached) detailing how regis-
tered voters are being forced to pay a $150 filing fee to go to go to court to have a name changed, prior
to having a birth certificate issued by the Department of Health and Environmental Control (DHEC),
prior to getting the DMV ID required to vote.

Mr. Larrie Butler was born at home in 1926 and has never had a birth certificate (Butler affidavit filed

in previous comments). The DMV would not accept Mr. Butler’s current and valid Maryland driver’s
license in exchange for a SC driver’s license, and sent him to DHEC to get a birth certificate. Mr. But-
ler gathered documents required by DHEC to issue a “delayed certificate of birth”, including his col-
lege, high school, medical and military records. DHEC insisted on Mr. Butler producing his elementary
school records. Mr. Butler went to an elementary school in a black church, during the Jim Crow segrega-
tion of the 1930’s, that no longer exists. Our organization provided Mr. Butler with a 1930 census report
that established when and where he was born, but DHEC would not accept the document because it
spelled his first name as “Larry”. Mr. Butler was told that he needs to go to court to get his name estab-
lished.

Mr. Butler honorably served this country in the Army and has been voting since the end of Jim Crow.
Mr. Butler, and other South Carolinians in his situation, view the new photo voter ID law as a new twist
on an old game, intended to abridge their right to vote.

3. The offer of a free phote voter registration card, should Act R54 be pre-cleared, does little to
mitigate the abridgement of minority voting rights.

There is no doubt that the implementation of photo voter registration card’s required by Act R54 will
pose an expense on the taxpayers (the entire photo ID implementation, training and education was
funded inadequately at $535,000: http://www.scstatehouse.gov/sess119_2011-2012/appropriations2011/
tas79.htm) and a burden on registered black voters.
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The funding for the SC Election Commission to buy one camera for each of the 46 county voter registra-
tion offices was finally approved by the legislature on August 2, On August 25, the SC Election Com-
mission filed a “Procedure for Issuing Photo Voter Registration Cards” with DOJ (see attached), that
details a cumbersome process. Newly registered voters will receive a voter registration card with a letter
advising them they can not vote with the card unless they have approved photo ID. The voter can then
travel to the county voter registration office and trade their card in for a “temporary photo voter registra-
tion card” that is good for 30 days. The voter will then get their permanent photo voter registration in the
card from the state Election Commission.

We know that 178,000+ registered voters do not have DMV ID cards (see attachment: ID statistics). We
know that a higher percentage of black voters do not have photo ID and that the majority black coun-
ties have the highest percentage of voters without photo ID (ibid). These voters will have to have to
travel to their county’s voter registration office, a 100 mile round trip for many, to trade their old voter
registration card for one with their picture. If you don’t have transportation, can’t afford time off work,
don’t have a care-giver for who you are caring for, have disabilities, or are just plain broke, these may be
reasons you don’t get to cast a regular ballot in the next election.

4. The law requiring photo ID’s will be applied unequally.

South Carolina’s laws that determine who gets to vote and who counts the votes was established in the
Constitation of 1895. That constitution was a product of avowed racist intent to turn back the voting
rights blacks had gained following the civil war. This “Jim Crow” legislation put the control of elections
in the hands of state senators who appointed the county election boards.

Today, 116 years later, the county election board are appointed by the legislative delegation represent-
ing that county. Some are dominate Democrat, most are dominate Republican, but all appointments are
political.

DOJ needs to understand that all the decisions regarding provisional ballots and reasonable impediments
will be made by majority party appointees:

SECTION 7-5-10. Appointment and removal of board members; training and
certification requirements.

(A) Between the first day of January and the fifteenth day of March in
each even-numbered year the Governor shall appoint, by and with the
advice and consent of the Senate, not less than three nor more than five
competent and discreet persons in each county, who are qualified
electors of that county and who must be known as the “Board of
Registration of County”. The Governor shall notify the State Election
Commission in writing of the appointments. The members appointed are
subject to removal by the Governor for incapacity, misconduct, or
neglect of duty.

This faw has been modified, and any sense of equal protection confounded, by “local legislation” that es-
tablished different rules for most counties under separate legal codes. Local legislation is introduced and
passed with only the representatives of a particular district voting. Individual county laws are established
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by Title 7, Chapter 27 of the state code and found at: http://www.scstatehouse.gov/code/t07¢027 htm.

Qur concern about how provisions of Act R54 would be unequally enforced are substantiated by a 2008
ACLU study of county election commission’s responses to questions regarding ex-felon voting rights.
Responses ranged from felons can never vote (one county) to they have to bring in “appropriate” forms
(39 counties).

State statutes allow ex-felons to vote and do not require any forms beyond signing the voter’s oath on
the registration form that they are not serving a sentence for a conviction. Demanding that ex-felons
bring in proof of completion of their sentence is a locally exercised option not supported by statute.

“The state allows counties to set their own policy regarding documentation. Thirty-nine out of forty-six
(85%) county-representatives said individuals must present a letter from the parele/probation office,
while few had no “special procedure” or said that verbal confirmation from the oath was sufficient.
(ACLU 2008 study on criminal disenfranchisement attached)”

5. The “Reasonable Impediment” exemption for photo ID is vague and creates a second class of
voters.

SECTION 5. Section 7-13-710 of the 1976 Code, as last amended by Act 459 of 1996, is further
amended to read: .

(b) If an elector does not produce a valid and current photograph identification because the elector
suffers from a reasonable impediment that prevents the elector from obtaining photograph identification,
he may complete an affidavit under the penalty of perjury at the polling place and affirm that the elector:
(i) is the same individual who personally appeared at the polling place; (ii) cast the provisional ballot on
election day; and (iii) the elector suffers from a reasonable impediment that prevents him from obtaining
photograph identification. The elector also shall list the impediment, unless otherwise prohibited by state
or federal law. Upon completion of the affidavit, the elector may cast a provisional ballot. The affidavit
must be submitted with the provisional ballot envelope and be filed with the county board of registration
and elections before certification of the election by the county board of canvassers.

There is no definition of “reasonable impediment” in the statute. A recent SC Attorney General’s opinion
on what constitutes a reasonable impediment concluded that a “valid reason” is sufficient cause. The
determination of “reasonable™ or “valid” will be made by politically appointed, local election boards that
are provably subjective and unequal in their enforcement (see #4 comment above).

6. The state Attorney General, in their submission for pre-clearance, claimed that “ This office is
not aware that the changes in the Act affect any minority or language groups adversely.”

The fact that all 28 members of the House Legislative Black Caucus walked out of the chamber, in op-
position to this bill, should have sent a message to the all white Republican majority who passed the
legislation that the law would affect a minority group adversely. The white majority party does not seem
to know why South Carolina is a Section 5 state.

7. The state Attorney General’s opinion on the statute’s meaning of a “reasonable impediment”
{see attached AG’s Opinion) contained a single footnote at the end that questioned the constitu-
tionality of the Voting Right Act.
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We submit that the footnote: “We note that the United States Supreme Court recently avoided the ques-
tion of whether the Voting Rights Act exceeds the constitutional power of Congress to enforce the Fif-
teenth Amendment, but that Justice Thomas would have decided the constitutional question against the
constitutionality of the Act,” reflects a political and racial bias that should weigh against the pre-clear-
ance of this submission.

For these reasons, the 59 organizations of the South Carolina Progressive Network, requested that DOJ
deny pre-clearance of SC’s photo ID law (H-3003: Act R54).

For these reasons, we respectfully request this Senate Judiciary Subcommittee find that South Carolina’s
photo ID law is part of 2 nationwide partisan effort to suppress citizens’ right to vote.

AR

Brett Bursey
Executive Director, SC Progressive Network
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LEGISLATIVE TESTIMONY

NEW STATE VOTING LAWS: BARRIERS TO THE
BALLOT?

Testimony before the Senate Judiciary Committee
Subcommittee on the Constitution, Civil Rights and Human
Rights
United States Senate

September 8, 2011

Hans A. von Spakovsky
Senior Legal Fellow
The Heritage Foundation

Chairman Durbin, Ranking Member Graham, and members of the Committee,
thank you for the opportunity to testify today. In the pages that follow, I will explain
how recent measures by states have enhanced the election process and voter integrity.

My name is Hans A. von Spakovsky.' 1am a Senior Legal Fellow in the Center
for Legal & Judicial Studies and Manager of the Civil Justice Reform Initiative at The

! The title and affiliation are for identification purposes. The staff of The Heritage Foundation testify as
individuals discussing their own independent research. The views expressed here are my own, and do not
reflect an institutional position for The Heritage Foundation or its board of trustees, and do not reflect
support or opposition for any specific legislation. The Heritage Foundation is a public policy, research, and
educational organization recognized as exempt under § 501{c)(3) of the Internal Revenue Code. 1t is
privately supported and receives no funds from government at any level; nor does it perform any
government or other contract work. Heritage is also the most broadly supported think tank in the United
States, with over 710,000 supporters in every state, 78% of whom are individuals, 17% are foundations,
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Heritage Foundation. By way of background, I have extensive experience in voting
matters, including both the administration of elections and the enforcement of federal
voting rights and campaign finance laws. Ihad the privilege of serving as a
Commissioner for two years on the Federal Election Commission (2006-2007). Before
that, I spent four years at the Department of Justice as a career lawyer, including three
years as Counsel to the Assistant Attorney General for Civil Rights {2001-2005), where I
coordinated the enforcement of federal laws that guarantee the right to vote.

Additionally, I was a member of the first Board of Advisors of the U.S. Election
Assistance Commission. I spent five years in Atlanta, Georgia, on the Fulton County
Board of Registration and Elections, which is responsible for administering elections in
the largest county in Georgia, a county that is almost half African-American. In Virginia,
I am currently the Vice Chairman of the Fairfax County Electoral Board, which
administers elections in the largest county in the state. I have also served on the Virginia
Advisory Board to the U.S. Commission on Civil Rights.

I have published extensively on election and voting issues. Iam a 1984 graduate
of the Vanderbilt University School of Law and received a B.S. from the Massachusetts
Institute of Technology in 1981 .2

This hearing could not be more timely. As the country once again prepares to
elect a President, it is critically important to discuss the importance of states
implementing measures that improve the security and integrity of our elections. One of
the key principles in any fair election is ensuring that the person who casts a ballot is
legally eligible to vote. And the fairest way to do that is by requiring individuals to
authenticate their citizenship when they register to vote and their identity when they show
up at the polls by producing photographic identification. Such measures increase public
confidence in our election process.

Fortunately, a number of state legislatures have implemented such requirements.
Their legislators understand that the United States has an unfortunate history of voter
fraud and that such requirements are a fundamental and necessary component of ensuring
the security of the election process. As Governor Lincoln Chafee, an independent, said
when he signed Rhode Island’s new voter ID law: “requiring identification at the polling
place is a reasonable request to ensure the accuracy and integrity of our elections.”

It is important that every individual who is eligible have the opportunity to vote,
but it is equally important that the votes of eligible voters are not stolen or diluted by a
fraudulent or bogus vote cast by an ineligible or imaginary voter. The evidence from
academic studies and actual turnout in elections is also overwhelming that - contrary to

and 5% are corporations. Heritage has almost 31,000 members in Pennsylvania. The top five corporate
§ivers provide The Heritage Foundation with 2% of its 2010 income.
More information on my background and a list of publications is available at

hitp//www.heritage.org/About/Staft/V/Hans-von-Spakovsky?query=Hans+von+Spakovsky.
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the near hysterical claims of opponents — voter ;D does not depress the turnout of voters,
including minority, poor, and elderly voters. Proof of citizenship requirements also do
not prevent eligible Americans from registering and voting. Despite the message in the
not-so-subtle title of this hearing, these new state voting laws are not barriers to the
ballot. To the contrary, they will ensure the integrity and honesty of elections going
forward, and act to root out voter fraud.

The Need for Voter ID

Guaranteeing the integrity of elections requires having security throughout the
entire election process, from voter registration, to the casting of votes, to the counting of
ballots after the polls have closed. For example, jurisdictions that use paper ballots seal
their ballot boxes when all of the ballots bave been deposited, and election officials have
step-by-step procedures for securing election ballots and other materials throughout the
election process.

Everyone would agree that the integrity and security of elections would be
severely endangered if county election officials allowed world-wide Internet access to the
computers used in their election headquarters to tabulate ballots and count votes —
allowing that kind of outside access to the computers used to tabulate votes would invite
computer hackers to attempt to steal an election by changing the results.

Requiring voters to authenticate their identity at the polling place is equally
necessary to protect the integrity of elections and access to the voting process. Every
illegal vote steals or dilutes the vote of an actual legitimate voter. Opponents of voter ID
claim that it can only prevent impersonation fraud at the polls, which rarely happens.
That assertion is incorrect. Voter ID prevents and deters:

* impersonation fraud at the polls;

¢ voting under fictitious voter registrations;

» double voting by individuals registered in more than one state or locality; and

» voting by illegal aliens, or even legal aliens who are still not entitled to vote since
state and federal elections are restricted to U.S. citizens.

As the Commission on Federal Election Reform headed by President Jimmy
Carter and Secretary of State James Baker said in 2005:

“The electoral system cannot inspire public confidence if no safeguards exist to
deter or detect fraud or to confirm the identity of voters. Photo IDs currently are
needed to board a plane, enter federal buildings, and cash a check. Voting is
equally important.”

Voter fraud exists, and criminal penalties imposed after the fact are an insufficient

deterrent to protect against it. In the 2008 case of Crawford v. Marion County Election

Board in which Justice John Paul Stevens wrote the majority opinion upholding Indiana’s
voter ID law, the Court said that despite such criminal penalties:
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“It remains true, however, that flagrant examples of such fraud in other parts of
the country have been documented throughout this Nation’s history by respected
historians and journalists, that occasional examples have surfaced in recent years
...that...demonstrate that not only is the risk of voter fraud real but that it could
affect the outcome of a close election.”

Election officials around the country do a good job overall of administering our
elections especially given their lack of resources. But there are recurring problems with
our voter registration system because many states do not do an adequate job of checking
the accuracy and validity of new voter registrations. The potential for abuse and the
casting of fraudulent ballots by ineligible voters (like illegal aliens or persons registered
in more than one state) or in the names of fake voters, dead voters, or voters who have
moved but whose names remain on the registration list exists — and has occurred in
reported cases. I provide a more detailed explanation of such matters (with examples of
actual voter fraud cases) in my new Heritage publication, “Voter Photo Identification:
Protecting the Security of Elections.” >

As the Supreme Court recognized, there is a real risk that voter fraud could affect
the outcome of a close election. There are enough incidents and reported cases of actual
voter fraud to make it very clear that we must take the steps necessary to make such fraud
harder to commit. Requiring voter ID is just one such common sense step that can stop
or deter many of these problems.

Voter ID Does Not Reduce Turnout

States must protect the security of the election process, but they must also ensure
that every eligible individual is able to vote. Not ouly does voter ID help prevent
fraudulent voting, but where it has been implemented, it has not reduced turnout. Despite
tiresome false claims to the contrary, there is no evidence that voter ID decreases the
turnout of voters or has a disparate impact on minority, poor, or elderly voters — the
overwhelming majority of Americans have photo ID or can easily obtain one. State
Senator Harold Meits, the Democratic African-American who cosponsored Rhode
Island’s new voter ID law, noted that “very few adults lack one of the forms of
identification that will be accepted, and the rare person who does can get a free voter ID
card.” He added that as “a minority citizen and a senior citizen, I would not support
anything that I thought would represent obstacles or limit protections.”

Numerous studies — including those by The Heritage Foundation, the University
of Missouri, the University of Delaware, and the University of Nebraska-Lincoln — have
looked at turnout data from many states and several elections and concluded that voter ID
does not depress turnout. In fact, the Delaware-Nebraska study said that “concerns about
voter-identification laws affecting turnout are much ado about nothing.” Democratic

? Legal Memorandum No. 70 (July 13, 2011); http://www heritage.org/Research/Reports/201 1/07/Voter-
Photo-ldentification-Protecting-the-Security-of-Elections.
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Texas state representative Joe Pickett certainiy agreed - he said that “If I really, truly
thought that this would disenfranchise somebody, I would’ve voted against. In these
days and times, it’s just not the case...Having a basic identification is a function of
everyday life.”

Polls show overwhelming support for voter ID across all ethnic and racial lines —~
Rasmussen reports that “This is a sentiment that spans demographics, as majorities in
every demographic agree.” That is no doubt because Americans have to use a photo ID
to obtain a library card, drink a beer, cash a check, board an airplane, buy a train ticket, or
check into a hotel. They understand that requiring voter ID is a common-sense reform
and a requirement the vast majority of voters can easily meet and approve. Those in the
leadership of organizations opposed to such common-sense reforms are clearly not in
touch with their constituents.

Actual election results also confirm that voter ID does not hurt minority turnout.
Voting in both Georgia and Indiana increased more dramatically in 2008 in both the
presidential preference primary and the general election in the first presidential elections
held afier their photo ID laws went into effect than in some states without photo ID.

There was record turnout in Georgia in the 2008 presidential primary election —
over 2 million voters, more than twice as many as in 2004 when the photo ID law was not
in effect (the law was first applied to local elections in 2007). The number of African-
Americans voting in the 2008 primary also doubled from 2004, In fact, there were
100,000 more votes in the Democratic Primary than in the Republican Primary.

In the 2008 general election when President Obama was elected, Georgia, with
one of the strictest voter ID laws in the nation, had the largest turnout in its history —
more than 4 million voters. Democratic twrnout was up an astonishing 6.1 percentage..-
points from the 2004 election when there was no photo ID requirement, the fifth largest
increase of any state. Overall turnout in Georgia went up 6.7 percentage points, the
second highest increase in the country, a striking increase even in an election year where
there was general increase in turnout over the prior presidential election. The black share
of the statewide vote increased from 25% in 2004 to 30% in 2008 according to the Joint
Center for Political and Economic Studies. According to Census Bureau surveys, 65% of
the black voting age population voted in the 2008 election compared to only 54.4% in
2004, an increase of over 10 percentage points.

By contrast, the Democratic turnout in the nearby state of Mississippi, also a state
with a high percentage of black voters but without a voter ID requirement, increased by
only 2.35 percentage points. Turnout in the 2010 congressional election in Georgia was
over 2.6 million voters — an increase of almost 500,000 voters over the 2006 election.
While only 42.9% of registered black Georgians voted in 2006, 50.4% voted in 2010 with
the voter ID law in effect, an increase of over seven percentage points. As Georgia’s
Secretary of State recently pointed out, when compared to the 2006 election, voter
turnout in 2010 “among African Americans outpaced the growth of that population’s pool
of registered voters by more than 20 percentage points.”
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The Georgia voter ID requirement was upheld in final orders issued by every state
and federal court in Georgia that reviewed the law, including the Court of Appeals for the
Eleventh Circuit and the Supreme Court of Georgia. These courts held that such an ID
requirement is not discriminatory and does not violate the Constitution or any federal
voting rights laws, including the Voting Rights Act of 1965.

Just as has happened in every state that has considered voter ID legislation,
organizations in Georgia like the ACLU and the NAACP made apocalyptic claims that
there were hundreds of thousands of Georgians without photo ID. Yet when the federal
district court dismissed all of their claims, the court pointed out that after two years of
litigation, none of the plaintiff organizations had been able to produce a single individual
who did not have a photo ID or could not easily obtain one. The district court judge
concluded that this “failure to identify those individuals ‘is particularly acute’ in light of
the Plaintiffs” contention that a large number of Georgia voters lack acceptable Photo
ID.. .the fact that Plaintiffs, in spite of their efforts, have failed to uncover anyone ‘who
can attest to the fact that he/she will be prevented from voting’ provides significant
support for a conclusion that the photo ID requirement does not unduly burden the right
to vote.”

In Indiana, which the U.S. Supreme Court said has the strictest voter ID law in the
country, turnout in the Democratic presidential preference primary in 2008 quadrupled
from the 2004 election when the photo ID law was not in effect — in fact, there were
862,000 more votes cast in the Democratic primary than the Republican primary. In the
general election in November, the turnout of Democratic voters increased by 8.32
percentage points from 2004, the largest increase in Democratic turnout of any state in
the nation. According to Census Bureau surveys, 59.2% of the black voting age
population voted in the 2008 clection compared to only 53.8% in 2004, an increase of
over 5 percentage points.

The neighboring state of Illinois, with no photo ID requirement and President
Obama’s home state, had an increase in Democratic turnout of only 4.4 percentage points
—only half of Indiana’s increase. Turnout in the 2010 congressional election in Indiana
was almost 1.75 million voters — an increase of more than 77,000 voters over the 2006
election. According to the Joint Center for Political and Economic Studies, Indiana was
one of the states with a “large and impressive” increase in black turnout in the 2010
election: “the black share of the state vote was higher in 2010 than it was in 2008, a
banner year for black turnout.” In fact, the black share of the total vote went from only
seven percent in 2008 to 12 percent in 2010.

Just as in Georgia, the federal court in Indiana noted the complete inability of the
plaintiffs to produce anyone who would not be able to vote because of the photo ID law:

“Despite apocalyptic assertions of wholesale voter disenfranchisement, Plaintiffs
have produced not a single piece of evidence of any identifiable registered voter
who would be prevented from voting pursuant to [the photo ID law] because of
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his or ber inability to obtain the necessary photo ideniification. Similarly,
Plaintiffs have failed to produce any evidence of any individual, registered or
unregistered, who would have to obtain photo identification in order to vote, let
alone anyone who would undergo any appreciable hardship to obtain photo
identification in order to be qualified to vote.”

Some erroneously claim that requiring an ID, even when the state will provide a
free ID, amounts to a “poll tax™ because of the incidental costs like possible travel to a
registrar’s office or obtaining a birth certificate that may be involved. The federal court
in Georgia dismissed this claim, agreeing with the Indiana federal court that concluded
that such an:

“argument represents a dramatic overstatement of what fairly constitutes a “poll
tax.” Thus, the imposition of tangential burdens does not transform a regulation
into a poll tax. Moreover, the cost of time and transportation cannot plausibly
qualify as a prohibited poll tax because those same ‘costs’ also result from voter
registration and in-person voting requirements, which one would not reasonably
construe as a poll tax.”

As a general matter, statistics from the U.S. Department of Transportation show
that there are currently 205,781,457 valid driver’s licenses issued by states across the
country for individuals 18 years of age or older, while the U.S. Election Assistance
Commission cites 186,874,157 total registered voters.* That means there are almost 19
million more driver’s licenses than registered voters nationwide. This number does not
even include the additional 3 or 4 percent of individuals who, according to a Federal
Election Commission study, have an identification card issued by state motor vehicle
agencies in lieu of a driver’s license.

These statistics on driver’s licenses and non-driver’s license ID cards do not
include the more than 85 million passports issued by the federal government as reported
by the Govermnment Accountability Office. These passports are acceptable forms of
identification under state voter ID laws. Furthermore, government employees—whether
federal, state, or local; whether full-time or part-time-—also have valid IDs. In Georgia,
for example, the voter ID requirement can be met by a “valid employee identification
card containing a photograph” issued by any entity of federal, state, or local government.
The same is true in Indiana. Nationwide there are another 22,632,381 people who work
for public institutions, all of whom may have this type of ID.

Military ID cards can also be used to satisfy voter ID requirements under most
state laws. Active duty military personnel and reservists all possess a military ID with a
photograph (Common Access Card or CAC) and veterans have a similar ID card. In
states like Georgia and Indiana, there are over 130,000 active members of the military
who are eligible to vote using their CAC cards. The Veterans Administration reports that

* See “Without Proof: The Unpersuasive Case Against Voter Identification,” Legal Memorandum No. 72
(August 24, 2011); http://www heritage.org/Research/Reports/2011/08/Without-Proof-The-Unpersuasive-
Case-Against-Voter-Identification.
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there are about 22.7 million veterans age 17 and over in the U.S, each of whom would
have an acceptable ID card under the voter ID laws in Georgia and Indiana, as well as the
bills recently passed in Rhode Island and Kansas.

Proof of Citizenshi

A number of states such as Arizona, Kansas, and Georgia have also implemented
requirements that an individual provide proof of citizenship when registering to vote.
This is needed to prevent individuals who are not U.S. citizens from registering and
voting in our elections. This problem is explained in extensive detail in a paper published
by The Heritage Foundation, “The Threat of Non-Citizen Voting.™

The evidence is indisputable that aliens, both legal and illegal, are registering and
voting in federal, state, and local elections. In 2003, the U.S. Government Accountability
Office found that up to three percent of the 30,000 individuals called for jury duty from
voter registration rolls over a two-year period in just one U.S. district court were not U.S.
citizens.

Following a mayor's race in Compton, California, in another example, aliens
testified under oath in court in 2002 that they voted in the election. In that case, a
candidate who was elected to the city council was permanently disqualified from holding
public office in California for soliciting non-citizens to register and vote. The fact that
non-citizens registered and voted in the election would never have been discovered
except for the fact that it was a very close election and the incumbent mayor, who lost by
less than 300 votes, contested it.

Similarly, the House of Representatives investigated a 1996 congressional race in
California. Democrat Loretta Sanchez won the election by just 979 votes over Republican
incumbent Bob Dornan. It is true that his challenge was dismissed — but only after the
House Committee on Oversight and Government Reform turned up at least 624 invalid
votes by non-citizens who were present in the U.S. Immigration and Naturalization
Service (INS) database because they had applied for citizenship, as well as another 124
improper absentee ballots. The investigation, however, could not detect illegal aliens who
were not in the INS records. As the Oversight Committee pointed out: "[[}f there is a
significant number of 'documented aliens,’ aliens in INS records, on the Orange County
voter registration rolls, how many illegal or undocumented aliens may be registered to
vote in Orange County?"

1 recently received a copy of an order dated October 13, 2010 from removal
proceedings filed in a federal immigration court in Orlando, Florida. The order
concerned an immigrant from Cuba who arrived in the United States in April of 2004 and

% Legal Memorandum No. 28 (July 10, 2008); http://www heritage.org/Research/Reports/2008/07/The-
Threat-of-Non-Citizen-Voting.

08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00291 Fmt6633 Sfmt6633 S\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC

71326.253



VerDate Nov 24 2008

288

promptly registered and voted illegally and without detection in ihe November 2004
election.

America has always been a nation of immigrants and we remain today the most
welcoming nation in the world. Newly minted citizens, like my parents, assimilate and
become part of the American culture very quickly. New citizens should all be
encouraged and assisted in registering to vote and taking part in our election process. But
allowing noncitizens to register and vote effectively disenfranchises legitimate voters
whose votes are diluted. Requiring voters to provide proof of citizenship is a requirement
that is easily met that will help protect the integrity of our elections.

Military Voters

The voters who are really being disenfranchised continue to be overseas military
voters. A study recently released by The Heritage Foundation found that despite the
passage of the MOVE Act in 2009, only an anemic 4.6 percent of eligible military voters
were able to cast an absentee ballot that was counted in the 2010 election.’® Many states
acted promptly to implement the changes required by the MOVE Act; unfortunately,
others like New York and Illinois did not. At least 14 states had one or more counties
that failed to mail absentee ballots at least 45 days before the election as required by the
MOVE Act.

In New York and Illinois, some local election officials waited until October 5,
2010 — more than two weeks after the deadline and less than 30 days before the election ~
to mail out absentee military ballots. These violations affected more than 45,000 military
and overseas voters who requested an absentee ballot in these two states and resulted in
lawsuits filed against election officials by the Department of Justice.

Conclusion

Voter ID and proof of citizenship requirements do not affect the turnout of voters.
The claims that the implementation of such laws is vote suppression is completely
unsupported and a libel on the American people and their elected representatives who
understand these are common-sense reforms easily complied with. If these were the
equivalent of “Jima Crow” as has been outrageously and inaccurately claimed, then the
security requirements imposed by the TSA and Congress itself must also be categorized
as “Jim Crow.”

The ability to travel freely within the United States is a basic right. Yet no one
can board an airplane at any airport in the United States without showing government-
issued photo identification. There have been no claims that such a requirement is
somehow “discriminatory” and an imposition of “Jim Crow.” No individual can enter
most federal buildings to exercise the First Amendment right to “petition the

®“A President’s Opportunity: Making Military Voters a Priority,” Legal Memorandum No. 71 (July 19,
2011); http://www.heritage.org/Research/Reports/201 1/07/A-Presidents-Opportunity-Making-Military-
Voters-a-Priority
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Government” without a government-issuec photo ID - yet there have been no
comparisons of that requirement to “Jim Crow.”

Similarly, the right to seek employment to support oneself and one’s family is a
fundamental and basic right, as important as the right to vote. That right is protected by
federal and state anti-discrimination laws. And yet under federal law, no individual can
be employed anywhere in the United States without producing documentation
authenticating his identity and his U.S. citizenship or legal authorization to work as a
legally-admitted noncitizen. Employers must complete the federal 1-9 form issued by the
Department of Homeland Security “since employers are subject to civil or criminal
penalties if they do not comply with the Immigration Reform and Control Act of 1986
and “an individual may not begin employment unless this {I-9] form is completed.”
States are simply implementing a similar requirement to authenticate identity and
citizenship for registering and voting.

Such reforms are supported by the vast majority of voters of all races and ethnic
backgrounds and help protect the integrity and reliability of the electoral process. All
states have a valid and legitimate state interest not only in deterring and detecting voter
fraud, but in maintaining the confidence of their citizens in the security of our elections.
As Rhode Island Democratic state representative Jon Brien, who sponsored the state’s
voter ID law, said, “Voting is one of the most important rights and duties that we have as
Americans and it should be treated accordingly.”
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Statement of Professor Daniel P. Tokaji

U.S. Senate Judiciary Committee
Subcommittee on the Constitution, Civil Rights and Human Rights

New State Voting Laws - Barriers to the Ballot?
September 6, 2011

Thank you for the opportunity to present a written statement. 1 regret that I cannot be there in
person for the hearing on this important topic.

By way of introduction, I am a Professor of Law at The Ohio State University’s Moritz College of
Law and a Senior Fellow at the nonpartisan Election Law @ Moritz project, a group of scholars that
provides information, analysis, and commentary on election law and policy. I am also a co-author
of the casebook Election Law: Cases and Materials and the co-editor of Election Law Journal, the
only peer-reviewed publication in the field. For the last eight years, my primary area of rescarch
and scholarship has been election law and administration, in Ohio and throughout the country. This
statement is offered solely on my own behalf, not on behalf of any other individuals or entities with
which I am associated.

This year, we have seen a number of states adopt significant changes to their voting laws. The most
significant changes have been concentrated in three areas: (1) laws imposing stricter identification
requirements on voters, (2) laws limiting early and absentee voting; and (3) laws restricting
opportunities for voter registration.

This new round of legal changes is in one sense surprising, given that the United States did not
experience unusual problems in last year’s elections. No election is free from glitches. But on the
whole, the 2010 election cycle was much less eventful than those of past years, from the perspective
of election administration problems. We have nevertheless seen the highest level of state legislative
activity since the immediate aftermath of the 2000 election.

What explains the recent rise in state legislative activity? The most obvious and important change,
of course, has been in the control of state legislatures and Governor’s offices. These changes, rather
than any new problems with our election system, are clearly driving the latest round of changes to
state voting laws.

Unfortunately, most of the changes adopted this year have made it more difficult for ordinary
citizens to vote and have their votes counted. This is ironic, given that the main problem with
American elections is not that too many people are voting; it is that not enough eligible citizens are
turning out to vote. In my view, we should be focused on changes that will make it easier to register
and to vote, not ones that will make participation more of a challenge.

The comments that follow will focus primarily on the experience of my home state of Ohio. I do
s0 not only because Ohio is the state that L have most closely studied, but also because Ohio is a key
swing state which has recently adopted major changes to its election laws. We have also had a
vigorous debate over whether to impose a stricter voter identification requirement. Ohio therefore
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provides a useful case study, through which to understand election law developments around the
couniry.

The remainder of my statement is divided into three parts. First, I put the recent round of state
election law changes in perspective, providing an overview of the last decade of election reform and
what lessons this experience should teach us. Second, I will discuss the law that the Ohio legislature
recently adopted, aspects of which will upset the stability of our election system and make it more
difficult for eligible citizens to vote and have their votes counted. Third, I will discuss the debate
over whether to require government-issued photo 1D, which remains a contentious issue across the
country.

L. A Decade of Election Reform

In the years following the 2000 election, the United States experienced major changes to its election
system. At the federal level, the most significant changes were prompted by enactment of the Help
America Vote Act of 2002 (“HAVA™), which in tumn triggered a number of changes at the state
level. These legal changes did not solve all the problems in our election system and, in some
respects, made things worse, by upsetting the set of rules and practices to which election officials,
poll workers, and voters had become accustomed.

As we all remember, Ohio had enormous difficulties in the 2004 presidential election, in which our
state’s votes were pivotal. Among the areas of controversy and litigation were voting machines,
voter registration, voter identification, provisional ballots, challenges to voter eligibility, and long
lines at some polling places.

in 2005, the Ohio legislature enacted a massive bill, making a variety of legal changes in
provisional voting, challenges to voter eligibility, absentee voting, recounts and contests, voter
identification, and other subjects. There were some constructive changes made by this legislation
but, on the whole, it too had a destabilizing effect on our election system, resulting in multiple
lawsuits and court orders — not to mention confusion for election officials, poll workers, and voters
alike. It took years to sort out this confusion and restore some stability to our system.

In 2007, my colleagues at the Ohio State election law project and I released a comprebensive study
of the election systems of five midwestern states.! We ranked Ohio last among these states in terms
of the health of its election system. There can be no question, however, that in the years since this
study was issued, my state has made enormous improvements in the functioning of its election
system.” The most serious problems with Ohio’s system have been resolved through litigation,
including court orders in multiple cases. Just as important, the various actors in our election system
have become familiar with the changes in election law over the course of time.

'STEVEN F. HUEFNER, DANIEL P. TOKAN, & EDWARD B. FOLEY, FROM REGISTRATION TO
RECOUNTS: THE ELECTION ECOSYSTEMS OF FIVE MIDWESTERN STATES (2007).

*We discuss these changes in a follow-up book, STEVEN F. HUEFNER, NATHAN A.
CEMENSKA, DANIEL P. TOKATL, & EDWARD B. FOLEY, FROM REGISTRATION TO RECOUNTS
REVISITED: DEVELOPMENTS IN THE ELECTION ECOSYSTEMS OF FIVE MIDWESTERN STATES
(2011).
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What’s the big lesson to be learned from this recent history? Changes in election law, however well-
intentioned, invariably have unanticipated consequences. My colleagues and I have used the
metaphor of an “ecosystem” to describe how elections work. The idea is that there is a delicate
balance among the various component parts of our election system, which major legal changes tend
to disrupt. The tendency of such changes is to destabilize the system in the years that follow. The
ultimate lesson is that we should be cautious in making major changes to our election system.

118 Ohio’s 2011 Election Legislation

This summer, the Ohio legislature adopted and Governor Kasich signed Amended Substitute House
Bill 194 (HB 194), which yet again overhauls the state’s election laws. This new law will make it
more difficult for eligible citizens to vote, and can be expected result in many more years of
controversy, confusion, and court involvement in our elections. Below is a summary of some of the
key changes in this new law and the problems they create.

. Reducing opportunities for early voting. Early voting allows people to vote in person at
designated locations prior to election day. This has the advantage of reducing pressure on
polling places on election day, including the risk of long lines, without presenting the ballot
security concerns that accompany mail voting. One of the best features of Ohio’s system has
been that it provides people with the opportunity simultaneously to register and vote, in the
window between 35 and 30 days before election day.® Allowing new voters to register and
vote on the same day is the only election reform that empirical research has consistently
shown to increase turnout in a variety of elections.* Unfortunately, HB 194 closes this
window. ORC § 3509.01.  Worse still, the bill reduces the period for early voting,
climinating its three busiest days (the Saturday, Sunday, and Monday before Election Day).
There are no good reasons for reducing the opportunities for early voting, as this law has
done.

. Eliminating the requirement that poll workers direct voters to the correct precinct. Under
past and present Ohio law, ballots cast in the wrong precinct are not counted. Unfortunately,
HB 194 eliminates the requirement that poll workers direct voters to the correct precinct.
Specifically, it deletes language from ORC § 3505.181(C)(1) that, if a voter appears at the
wrong precinct, the poll worker “shall direct” the voter to the correct one, replacing “shall”
with “may.” This is especially problematic in cases where there are many precincts at a
single polling location and voters may appear — or even be directed by a poll worker —to the
wrong table. This is a problem so common, it has a name: the “right church, wrong pew”
problem. HB 194 makes this problem worse. It can be expected to result in more voters

*By way of disclosure, I was part of the legal team that successfully brought suit to keep
this window open during the 2008 election season.

“See, e.g., Craig L. Brians & Bernard Grofman, Election Day Registration’s Effect on
U.S. Voter Turnout, 82 SOC. SCL. QUARTERLY 170, 176-77 (2001); James White, Election-Day
Registration and Turnout Inequality, 22 POLITICAL BEHAVIOR 29 (2000); Benjamin Highton,
Easy Registration and Voter Turnout, 59 JOURNAL OF POLITICS. 565 (1997) Mark J. Fenster,
The Impact of Allowing Day of Registration Voting on Turnout in U.S. Elections from 1960 to
1992, 22 AM. POLITICS RESEARCH 74, 80, 84 (1994).
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voting in the wrong precinct, with a concomitant increase in the provisional ballots. Itraises
serious due process problems, particularly where a poll worker knows that a voter is at the
wrong precinct and refuses to direct the voter to the right one. It also raises an equal
protection problem, as poll workers in different counties, or at different precincts in the same
county, may now treat voters differently — some directing them to the right precinct, and
others refusing to do so.

. Eliminating the period for voters to document their eligibility. HB 194 eliminates the
provision allowing voters who have to cast provisional ballots to bring in documentation of
their eligibility within 10 days of election day as was provided by ORC §§ 3505.181(B)(8)
and 3505.183(B)(2). This would prevent provisional voters without required identification
from later bringing in proof that they arc in fact eligible and registered, so their votes may
be counted. This provision also threatens to deny due process and equal protection, because
it will effectively prevent some voters from producing evidence of their eligibility and
election officials from considering that evidence.

. Changing the rules for determining election official error. HB 194 adds ORC § 3501.40,
which alters the rules for both administrative review and legal actions. It prohibits any
presumption that election officials have made errors, even where that election official “has
been found to have committed an error with respect to a particular person or set of
circumstances.” Thus, even if a poll worker is proven to have repeatedly made the same
mistake - for example, instructing a certain class of voters to go to the wrong precinct — that
official cannot be presumed to have made the same error again. At some point, probably in
the context of a disputed election, this provision is likely to be challenged in federal court
on the ground that it improperly supplants the factfinding and adjudicatory role of courts and
violates the due process rights of voters.

11l.  The Photo ID Debate

This year, Ohio and other states have also seen battles over whether to impose stricter voter
identification requirements. HAVA alrcady imposes a identification requirement, applicable
nationwide, requiring first-time voters who registered by mail to provide identifying information.
Photo ID is allowed, but other forms of identification (such as a utility bill, bank statement, or
government document with the voter’s name and address) will also suffice. A number of states have
gone further, requiring voters to present a government-issued photo ID in order to have their votes
counted. Indiana and Georgia became the first states to impose such requirement, and seven other
states have followed this year. So far, Ohio has not joined them, though there has been a contentious
debate over the issue.  For the reasons that follow, 1 think that the adoption of a photo ID
requirement is a mistake.

A Photo ID Requirement Will Not Advance the Goal of Promoting Electoral Integrity.

For some people, requiring government-issued photo ID to vote sounds like a “common sense”
solution to the problem of voting fraud. But the harder one looks at the evidence, the more clear it
becomes that the problem is greatly exaggerated and that the solution is completely illusory.

Again, a look at my state’s recent history is instruetive. In 2005, the Ohio legislature enacted a bill

4
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that essentially extended HAVA’s 1D requirement to all voters. While there was not much evidence
at the time that these requirements were needed, the 2005 law does not appear to have prevented
many people from voting. That is because the vast majority of citizens have one of the permitted
forms of ID, which include utility bills, bank statements, and government documents with the voter’s
name and cwrrent address. Any negative impact was further mitigated by the fact that it
accommodated the few who do not have one of the permitted forms of identification. Still, this
change precipitated several years of litigation, just recently resolved.

Proponents of stricter voter ID laws make sweeping statements about fraud, but they have utterly
failed to document the kind of fraud that a photo ID law could hope to prevent. I have closely
studied Ohio’s election system for the past eight years, and am not aware of a proven case of in-
person voter impersonation fraud - that is, a voter going to the polls pretending to be someone he
or she is not. If there are any incidents of in-person voter impersonation, they are extremely rare.

In general, photo ID requirements apply to those who vote in person, but not to those who cast
absentee ballots by mail. Those who have studied election fraud will recognize that this is exactly
backwards. While voting fraud is rare, most documented incidents involve mail-in absentee ballots.
The only documented case of impersonation I could find in recent Ohio elections involved absentee
voting by a mother pretending to be her daughter.® This is not surprising. The few people who
attempt voter impersonation aren’t likely to risk criminal prosecution by showing up at the polling
place; they are much more likely to try to cheat by mail.

In fact, there are hardly any documented instances of in-person voter impersonation fraud in any
state. Yet that is the ondy type of fraud that a government-issued photo 1D requirernent can even
hope to address. The bill will do nothing about mail voting fraud, ineligible felons voting, or any
other form of illegal voting.

Though ACORN is often mentioned by those advocating strict ID requirements, a photo 1D law will
do nothing about the phony registration forms that this group was accused of submitting. To the
extent that advocates cite ACORN in support of a photo 1D law, they blur the distinction between
registration fraud and voting fraud. Mickey Mouse’s name may have appeared on a registration
form, but Mickey Mouse did not show up to vote. Nor, as far as [ am aware, have photo ID
proponents documented that any allegedly false registration forms resulted in unlawful votes being
cast. They have, accordingly, failed to establish the factual predicate for the new restriction on the
ballot they advocate.

A Photo ID Requirement Can Be Expected Suppress Voting by Eligible Citizens, Leading te Legal
Challenges.

SDean Narciso, 2 Ballots Coast Woman $1,000 Plus Probation, COLUMBUS DISPATCH,
Mar. 29, 2009.
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Many eligible citizens do not have government issued photo ID.* While it is impossible to know for
sure exactly how many will be discouraged from voting, we do know that some segments of the
population will be especially hard hit — particularly young, elderly, disabled, and minority voters.

The burden of photo ID requirements do not fall evenly on all citizens. Rather, they are likely to
strike hardest against those groups who are already underrepresented in the electorate - specifically,
minority voters, people with disabilities, those who are elderly, and poorer citizens.” Studies from
various states have documented that African American and Latino voters are much less likely to
have a driver’s license than White voters. This is probably because members of these groups,
statistically speaking, are less likely to drive or own a car.

Photo 1D requirements can also be expected have negative impact on younger voters. Some
proposed and enacted laws leave out student ID — even from a state university — as an acceptable
form of voter identification. These voters will no longer be able to present a utility statement or
bank statement, and an as-yet unknown number will be impeded from voting. Itis difficult to escape
the conclusion that suppressing college students’ votes is one of the unspoken goals of the move to
require photo 1D.

Voting rights advocates can therefore be expected to challenge photo ID requirements that become
law. Even if the state makes a serious effort at outreach to low-income voters and provides them
with free ID, many voters will not have the documents needed to get state ID handy — and may have
to pay for them. There is also the unnecessary burden that the law would impose on voters lacking
1D, who will now have to stand in one line at the BMV only to stand in another at the polls on
election day. This amounts to a tax on the voter’s time.

Photo ID proponents typically cite the U.S. Supreme Court decision in Crawford v. Marion County
Board of Elections,® which upheld Indiana’s law against a facial challenge. But they should not
draw much comfort from Crawford. There was no majority opinion, and the lead opinion by Justice
Stevens was extremely narrow. The decision only involved a facial challenge, leaving open the
possibility that the law might be struck down as applicd to specific voters or groups — like the nuns

¢See, e.g., The Brennan Center, Citizens without Proof: A Survey of Americans’
Possession of Documentary Proof of Citizenship and Photo Identification, Voting Rights and
Election Series (2006), available at http://www hrennancenter.org/page/-
fd/download_file 39242 pdf (reporting survey results showing that approximately 11% of voting
eligible citizens lack unexpired government-issued photo ID).

"M.V. Hood Il & Charles S. Bullock I1f, Worth a Thousand Words?: An Analysis of
Georgia’s Voter Identification Statute, 36 AM. POL. RES. 555 (2008); Matt Barreto, Stephen
Nuno & Gabriel Sanchez, Voter ID Requirements and the Disenfranchisement of Latino, Black,
and Asian Voters, Sept. 1, 2007, available at hitp://faculty washington.edu/mbarreto/research/
Voter_ID_APSA.pdf, John Pawasarat, The Driver’s License Status of the Voting Age
Population in Wisconsin, available at hitp://www .inclusionist.org/files/wistatusdrivers.pdf.

$553 U.S. 181 (2008).
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who were later turned away for having outdated IDs,” or homeless voters. Crawford’s lead opinion
relied heavily on the fact that those challenging the Indiana law failed to come up with evidence
showing a serious burden on voters.

State constitutional challenges to photo ID laws are also likely. When Missouri passed a comparable
photo ID law, that state’s supreme court struck it down under that state’s constitution, '

Yet another potential claim is for race discrimination under Section 2 of the Voting Right Act
(VRA). Section 2 is not limited to intentional race discrimination, which is notoriously hard to
prove. It also bars a voting law or practice that has discriminatory effects — specifically, one that
“results in” the denial or abridgement of the right to vote on account of race. Cases under Section
2 tend to be factually complicated, relying on a combination of statistical, historical, and anecdotal
evidence of race discrimination. With further factfinding, there is a good chance that those
challenging photo ID laws will be able to mount a successful challenge under Section 2."  States
covered by Section 5 of the VRA are subject to the further requirement of showing that these
changes do not have a retrogressive effect or discriminatory purpose. Given the disparities in who
possesses photo ID, this is a difficult burden for states to overcome.

In short, there are a number of unsettled legal questions surrounding voter identification laws. In
states that enact such laws, we can expect litigation over these questions for years to come.

Conclusion

The recent round of state election laws can be expected to make voting more difficult. If allowed
to stand, they threaten to cast a shadow over the 2012 presidential election. Ohio’s recent law is a
prime example. It will undoubtedly sow confusion for voters and poll workers alike, many of whom
have just gotten used to current rules. It will probably increase the number of provisional ballots
cast, which will in turn increase the likelihood of post-election disputes over the result. Worse still
are proposed and enacted laws requiring government-issued photo ID, which will impede
participation by eligible citizens — including people of low income — while doing nothing to prevent
fraud. We should be making it easier, not more difficult, for eligible citizens to vote.

*Nuns with Dated ID Turned Away at Ind, Polls, AP, May 6, 2008, available at
http://www.msnbc.msn.com/id/24490932/ns/politics-decision_08/.

PWeinschenk v. Missouri, 203 S.W. 3d 201 (2006).

""Daniel P. Tokaji, The New Vote Denial: Where Election Reform Meets the Voting
Rights Act, 57 S. CAR. L. REV.689 (2006).
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