AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

S. HrG. 112-160

NEW STATE VOTING LAWS: BARRIERS TO THE
BALLOT?

HEARING

BEFORE THE

SUBCOMMITTEE ON CONSTITUTION,
CIVIL RIGHTS AND HUMAN RIGHTS

OF THE

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

ONE HUNDRED TWELFTH CONGRESS

FIRST SESSION
SEPTEMBER 8, 2011

Serial No. J-112-39

Printed for the use of the Committee on the Judiciary

&R

U.S. GOVERNMENT PRINTING OFFICE
71-326 PDF WASHINGTON : 2011

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001

VerDate Nov 24 2008  08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00001 Fmt5011 Sfmt5011 S:A\GPOHEARINGS\71326.TXT SJUD1 PsN: CMORC



VerDate Nov 24 2008

COMMITTEE ON THE JUDICIARY
PATRICK J. LEAHY, Vermont, Chairman

HERB KOHL, Wisconsin CHUCK GRASSLEY, Iowa

DIANNE FEINSTEIN, California ORRIN G. HATCH, Utah

CHUCK SCHUMER, New York JON KYL, Arizona

RICHARD DURBIN, Illinois JEFF SESSIONS, Alabama

SHELDON WHITEHOUSE, Rhode Island LINDSEY O. GRAHAM, South Carolina
AMY KLOBUCHAR, Minnesota JOHN CORNYN, Texas

AL FRANKEN, Minnesota MICHAEL S. LEE, Utah
CHRISTOPHER A. COONS, Delaware TOM COBURN, Oklahoma

RICHARD BLUMENTHAL, Connecticut

BRUCE A. COHEN, Chief Counsel and Staff Director
KoLAN DAvis, Republican Chief Counsel and Staff Director

SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN
RIGHTS

RICHARD DURBIN, Illinois, Chairman

PATRICK J. LEAHY, Vermont LINDSEY O. GRAHAM, South Carolina
SHELDON WHITEHOUSE, Rhode Island JON KYL, Arizona

AL FRANKEN, Minnesota JOHN CORNYN, Texas
CHRISTOPHER A. COONS, Delaware MICHAEL S. LEE, Utah

RICHARD BLUMENTHAL, Connecticut TOM COBURN, Oklahoma

JOSEPH ZOGBY, Democratic Chief Counsel and Staff Director
Wavrt KUHN, Republican Chief Counsel

1)

08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00002 Fmt5904 Sfmt5904 S\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC



CONTENTS

STATEMENTS OF COMMITTEE MEMBERS

Page

Cornyn, Hon. John, a U.S. Senator from the State of Texas .......ccccoevvveervveennns 4

prepared StatemMeENt ..........cccccceciiiiiiiieeieeeee e e e e eaaaeas 137

Durbin, Hon. Richard, a U.S. Senator from the State of Maryland .................... 1

prepared StatemMeNt ..........ccccooociiiiiiiiiiie e e e e 143

Graham, Hon. Lindsey, a U.S. Senator from the State of South Carolina ......... 3
Leahy, Hon. Patrick J., a U.S. Senator from the State of Vermont, prepared

SEALEINENT  ooeeiiiiiiiii e 204

WITNESSES

Brown, Hon. Sherrod, a U.S. Senator from the State of Ohio ..........cccccevvvreeennn. 7
Brovcvne Dianis, Judith A., Co-Director, Advancement Project, Washington,

DO et ettt et e bttt e et e et e et e e nbe e bt e saseenaas 17
Cleaver, Hon. Emanuel, a Representative in Congress from the State of

Missouri, and Chairman Congressional Black Caucus .........cccccceeeveeevveeennnnen. 12
Gonzalez, Hon. Charles, a Representative in Congress from the State of

Texas, and Chairman Congressional Hispanic Caucus .........cccccccevrvvreeniveennns 10
Levitt, Justin, Associate Professor of Law, Loyola Law School, Los Angeles,

CalIfOTNIA  ..eieiiiiiiiiiecie ettt ettt ettt sttt et e i e eabeeneaas 21
Nelson, Hon. Bill, a U.S. Senator from the State of Florida .... .. 5
Rokita, Hon. Todd, a Representative in Congress from the State of Indiana .... 14
von Spakovsky, Hans A., The Heritage Foundation, Washington, DC ............... 19

SUBMISSIONS FOR THE RECORD
AARP, Washington, DC, statement ............cccccevvieriieniiiiiiienieeiienieeieesee et 35
American Civil Liberties Union (ACLU), Laura W. Murphy, Director, and

Deborah J. Bagins, Senior Legislative Counsel, Washington, DC, joint state-

INEIIE  ceonieiiiitie ettt et e ettt e ettt e et e e et e et e e e bt e e e bt e e ea bt e e e bbte e ebbeeeeabbeeeabaeas 41
AFL—CIO, Washington, DC, statement ........ccccccoevviiiiiiiiiiiniiieiriee e, 56
Angela Peoples and Tobin Van Ostern, Campus Progress, Center for Amer-

ican Progress Action Fund, Washington, DC, statement .........cc.ccccccuvveuvennnnnee. 62
Baker, Rob “Biko”, Executive Director, League of Young Voters, Brooklyn,

New YOork, Stat@meEnt ..........coocoviviiiiiiiiiiiiieeee et eeeeteee e e e e eeeatre e e e e e eeennanes 68
Brennan Center for Justice, New York University, School of Law, New York,

New York, statement and attachment .............ccccocvvviiiiiiiiiiiiiiiiicee e, 70
Brown, Hon. Sherrod, a U.S. Senator from the State of Ohio ..........cceeevuvvveeeeenn. 98
Browne Dianis, Judith A., Co-Director, Advancement Project, Washington,

DO ettt ettt e a et e ae et e ae et e bt et e naeentenaes 102
Campbell, Melanie, President & CEO, National Coalition on Black Civic

Participation Convener, Black Women’s Roundtable, Washington, DC, state-

INEIIE oottt ettt s ean e e e anee s 122
Cleaver, Hon. Emanuel, a Representative in Congress from the State of

Missouri, and Chairman Congressional Black Caucus, statement .................. 125

Coggs, Milele A., 6th District Alderwoman, Milwaukee, Wisconsin, statement 130
Constitutional Accountability Center, David H. Gans, Director of the Human
Rights, Civil Rights Citizenship Program, Douglas Kendall, Founder and
President, Constitutional Accountability Center, Washington, DC, state-
40130 AR SIS 133
Démos, New York, New York, statement ...........ccccoeevviieeiiiiieiiiiieiiieececieeeceieeeeas 138
Fair Elections Legal Network (FELN), Washington, DC, statement .................. 146

(I1D)

VerDate Nov 24 2008  08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00003 Fmt5904 Sfmt5904 S:A\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC



v

Page
Gonzalez, Hon. Charles, a Representative in Congress from the State of
Texas, and Chairman Congressional Hispanic Caucus, statement ................. 153
Harris, Nikiya Q., Milwaukee County, Milwaukee, Wisconsin, statement ........ 165
Haygood, Ryan P., Director, Political Participation Group, NAACP Legal De-
fense & Educational Fund, Inc., statement ...........cccccceeveiiiiiieeiiieeeiiee e 167
Ingram, Janaye, DC Bureau Chief, National Action Network, Washington,
B0 L Ot =1 7= 1 =) o USROS 180

Lawyers’ Committee for Civil Rights Under Law, Washington, DC, statement = 182
Leadership Conference on Civil and Human Rights, Wade Henderson, Presi-

dent & CEO, Washington, DC, statement .........cccccceeeeviveecieiecciieeceeee e, 198
Levitt, Justin, Associate Professor of Law, Loyola Law School, Los Angeles,

California, Statement ..........cccceeiiiiiiiiiiiiee e e 206
Lewis, John, a Representative in Congress from the State of Georgia, state-

ment
National Coalition for the Homeless, Neil Donovan, Executive Director, Wash-

ington, DC, statement ..........cccceeciiieiiiiieeiiee e e e 237
National Law Center on Homelessness & Poverty, Washington, DC, state-

INEIIE  coiiniiiiiiiiie ettt st saa e e aan e e aneees 240
New York Times, August 26, 2011, article .. .
Project Vote, Washington, DC, statement ...........ccceeceeviiiiniienciienienninns
Republican National Lawyers Association, Washington, DC, statement

Rock the Vote, Heather Smith, President, Washington, DC, statement 257
Rokita, Hon. Todd, a Representative in Congress from the State of Indiana .... 264
Sanchez, Victor George Jr., President, United States Student Association,

Washington, DC, statement ...........ccccccvveieiiiiiieiiiee et eeee e e 268
Sentencing Project, Research and Advocacy for Reform, Washington, DC,

September 8, 2011, 16E1eT  ...cccveeiveiiiieiiieeeieceeeee e 273
South Carolina Progressive Network, Brett Bursey, Executive Director, Co-

lumbia, South Carolina, Statement ...........ccccceeveeeeiieeeiiieeeciee e e 275
von Spakovsky, Hans A., The Heritage Foundation, Washington, DC, state-

INEIIE oottt ettt ettt e et e et e et e sttt et e e b e e et be e e santeeeenraeeenneeas 280
Tokaji, Daniel P., Professor of Law, Ohio State University’s Moritz College

of Law, Columbus, Ohio, statement ...........ccccocvveeeiiieiiiiiieeeeeeecieeeee e 290

VerDate Nov 24 2008  08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00004 Fmt5904 Sfmt5904 S:A\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC



NEW STATE VOTING LAWS: BARRIERS TO THE
BALLOT?

THURSDAY, SEPTEMBER 8, 2011

UNITED STATES SENATE,
SUBCOMMITTEE ON THE CONSTITUTION,
CrviL RIGHTS, AND HUMAN RIGHTS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 2:01 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Richard J. Durbin,
Chairman of the Subcommittee, presiding.

Present: Senators Durbin, Franken, Coons, Graham, and Cornyn.

OPENING STATEMENT OF HON. RICHARD J. DURBIN, A U.S
SENATOR FROM THE STATE OF ILLINOIS

Chairman DURBIN. This hearing of the Subcommittee on the
Constitution, Civil Rights, and Human Rights will come to order.
Today’s hearing will examine whether a number of new State vot-
ing laws imperil the right to vote.

This year we have watched young people in places like Egypt
and Tunisia take to the streets to fight for what we in America
often take for granted: the right to elect our leaders. In our coun-
try, regardless of how big the disagreement, how intense the de-
bate, we settle our political differences at the ballot box. We have
enshrined the right to vote as one of the major rights that every
American citizen has. But over the course of history, we know that
that right has often been honored in the breach.

Only in the last century did Americans win the right to directly
elect their United States Senators. And for more than half of the
life of our Republic, a majority of the adult population—the women
of America—were not allowed to vote. Even after the franchise was
legally expanded for close to a century, a well-organized, violent,
often racist campaign successfully prevented many African-Ameri-
cans from exercising their right to vote. Fortunately, our country
over time corrected and learned from these mistakes.

In fact, our Constitution has been amended more to expand and
protect the right to vote than for any other issue. Six constitutional
amendments—the 15th, 17th, 19th, 23rd, 24th, and 26th—ratified
over the course of 100 years, underscore our Nation’s commitment
to ensure that all adult citizens enjoy free and full access to the
ballot. Courageous Americans fought for these constitutional
amendments in order to guarantee the right to vote for all citizens,
regardless of their race, sex, class, income, or State of residency.

o))
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We must be constantly vigilant against threats to those hard-
fought victories.

That is why earlier this year I held a hearing on what I consider
a threat to our democracy posed by the Supreme Court’s Citizens
United decision and the flood of special interest cash into elections
and the need to fundamentally reform the way we finance our cam-
paigns.

Today we are going to examine another potential threat to our
democracy: recently passed State voting laws designed to restrict
voting. I am deeply concerned by this coordinated, well-funded ef-
fort to pass laws that would have the impact of suppressing votes
in States like Wisconsin, Texas, Florida, Indiana, Georgia, Ala-
bama, Tennessee, and South Carolina.

Regardless of the stated intention or goals, many analysts believe
these laws will cause widespread voter suppression and disenfran-
chisement by making it more difficult for millions of disabled,
young, minority, rural, elderly, homeless, and low-income Ameri-
cans to vote. Let us take a moment to consider some of the new
restrictions on voting we will discuss today.

Since the beginning of this year, seven States have passed laws
requiring certain forms of photo identification prior to voting. At
first blush, it might appear that ID requirements are reasonable.
After all, who cannot produce an ID? Well, there is an old saying
that applies here: The devil is in the details.

The way these laws are written, not just any ID will do. Accord-
ing to numerous studies, millions of Americans who are currently
eligible to vote do not have an ID that would satisfy these new re-
strictive laws, and these individuals are disproportionately young,
low-income, senior citizens, African Americans, and Latinos. It is
unclear what, if any, efforts are being made to make sure that
those who do not have the required IDs will be able to obtain them
before the next election.

Some States have also passed laws drastically reducing the early
voting period. Early voting is primarily used by our fellow citizens
who cannot get to the polls on election day for a variety of reasons.
They may not have reliable transportation. They may work at a job
that does not allow them to take time off. They may have trouble
finding child care. If they are disabled or elderly, they may not be
able to count on receiving the assistance they need to get to the
polls on election day.

For these reasons and many others, the number of people voting
early has increased with each election. In 2008, for example, 30
percent of all votes were cast before election day, which causes one
to ask: Why are some States reducing the early voting period when
the number of early voters is clearly on the rise?

Finally, there are two States—Florida, Senator Bill Nelson’s
State; and Texas—that have enacted laws that threaten to end
voter registration drives by nonpartisan groups. The Florida law
places onerous administrative burdens on volunteers who sign up
to help their neighbors register to vote. If a volunteer fails to meet
a series of administrative requirements, they could be prosecuted
and fined. This law is so bad that for the first time ever the League
of Women Voters, a highly respected, nonpartisan organization, in-
definitely suspended all voter registration drives in Florida.
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These are just three examples of laws that could seriously im-
pede voting rights in America. The proponents of these new restric-
tive State laws argue that they are all about reducing fraud. Yet,
as Professor Levitt, a witness on our second panel, has dem-
onstrated, the incidence of voter fraud in America is minimal, and
the 1("1eported fraud is often anecdotal, unsubstantiated, and con-
trived.

I am particularly concerned that the States where these laws
were passed have not taken adequate measures to ensure that af-
fected individuals will, in fact, have the ability to vote. That is why
today I am sending a letter to the Governors in three of these
States—Florida, Wisconsin, and Tennessee—asking them to inform
the Subcommittee of their plans for ensuring that the laws they
have enacted will not disenfranchise the citizens of their State.

Protecting the right of every citizen to vote and ensuring our
elections are fair and transparent are not Democratic or Repub-
lican values. They are American values.

Now I want to recognize the Ranking Member of the Sub-
committee, Senator Graham, for his opening statement.

STATEMENT OF HON. LINDSEY GRAHAM, A U.S. SENATOR
FROM THE STATE OF SOUTH CAROLINA

Senator GRAHAM. Thank you, Mr. Chairman. Obviously, I have
a different view on this. My State just passed a voter ID law, and
I want to congratulate the legislature in South Carolina. In the fu-
ture, if the Justice Department approves this program, you will
have to have a driver’s license or a DMV ID card. And what we
have done in South Carolina is if you do not have a driver’s license,
you can go to a Department of Transportation facility and get an
ID card that will allow you to vote and do anything else you need
an ID for, and we will give you a ride there. A passport, a military
ID, we are going to come up with a voter registration card, which
I think is a really good idea, that is going to have a photo on it.

You know, illegal immigration is something that bedevils the
country, and the reason most people come here is to find work in
America that they cannot find in their native country because of
corruption and lack of employment. So I understand why people
come. But from an employer’s point of view, it is hard to verify em-
ployment. So I, along with Senator Schumer, have suggested that
we take our Social Security cards and make them biometric, a
photo, something that is tamper-proof so that when you get a job
the employer will know you are who you say you are. When you
get on an airplane, you have to have some form of ID because we
want to make sure that you are who you say you are because of
the threats we face. And when it comes to voting, I do not think
it is too much of a stretch to say you have to prove that you are
virlho you say you are, and we will find accommodating ways to get
there.

But I just have a different view. I think what South Carolina did
makes eminent sense to me, and the law of the law, as I under-
stand it, is the Indiana system has been upheld, and you will see
more of this, Mr. Chairman, not less. Thirty States have some form
of voter ID requirement. So I think this is the future of the coun-
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try, something we should embrace at the Federal level, because
elections do matter.

Casting a vote should be as easy as possible. It should require
some participation. And I would end with this thought: Democracy
is a fragile thing. We all have to work to make sure it survives.
If you want to control illegal immigration, are you willing to do
your part? Would you be willing to take your Social Security card,
which can be duplicated by midnight as a piece of paper, and turn
it into a bioimetric document to help the country secure employ-
ment? Are you willing to show your ID card to get on a plane just
because we are threatened by people in the world and we need to
know who they are? And all the hijackers had five or six fake driv-
er’s licenses. So I think sanctifying the voting process in a way that
makes sense to make sure that we are electing people based on
registered voters is a goal that we should all be concerned about
and want to achieve. And from a South Carolina perspective, I
have no desire to suppress people from voting. I want as many peo-
ple as possible to vote and all of them to vote for me. And I know
that is not realistic. And if you do not vote for me, that is okay.
I want you to be able to vote, but I want to make sure that we do
it in a way that preserves the integrity of elections, not just mine
but everyone else’s.

Thank you for the opportunity to speak.

Senator CORNYN. Mr. Chairman, may I be recognized for a brief
unanimous consent request?

Chairman DURBIN. Sure, the Senator from Texas.

Senator CORNYN. And a brief statement.

Chairman DURBIN. Of course.

TATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM
THE STATE OF TEXAS

Senator CORNYN. I appreciate the Chairman’s consideration.

Due to a conflict, I am not going to be able to stay for the hear-
ing, but I do have a statement that I would ask unanimous consent
be made part of the record. It speaks really to the voter ID issue
that has already been previously discussed, but also I am glad to
see Mr. von Spakovsky here who I think is going to talk about the
bipartisan legislation that we enacted last year. Senator Schumer
and I were among the principal cosponsors, enhancing the rights
of military voters to vote absentee, which resulted in some signifi-
cant changes across State laws to facilitate, but which we still have
some challenges to meet.

So with that, Mr. Chairman, thank you for allowing me that
brief statement.

[The prepared statement of Senator Cornyn appears as a submis-
sion for the record.]

Chairman DURBIN. Thank you, Senator Cornyn.

Our first panel consists of colleagues from the Senate, and I see
our colleague from the House, Congressman Gonzalez, who is wel-
come to join us at the table here as well. We will get the proper
nameplate up for you in just a moment.

Our first witness is Senator Bill Nelson of Florida, currently
serving his second term. He served as Florida’s State treasurer, in-
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surance commissioner, and fire marshall; six terms in the U.S.
House; three terms in the Florida State Legislature.
Senator Nelson, the floor is yours.

STATEMENT OF HON. BILL NELSON, A UNITED STATES
SENATOR FROM THE STATE OF FLORIDA

Senator NELSON. Thank you, Mr. Chairman and Senator Gra-
ham. The ID problem in my State of Florida is not a problem. We
have a different problem, and it is simply not right when the laws
are changed in a State to make it harder to vote. And that is what
has happened in Florida. And of all places, you will recall the expe-
rience that we went through in 2000 when there were votes that
were cast in error because of the construction of the ballot, when
there were votes that were lost, when a lot of the military votes
were either counted or not counted that did not comply with the
law, and there had been substantial changes there.

It was a painful experience, and because of that the State legisla-
ture set about on a series of reforms. They made it easier to vote,
they made it easier to register to vote, and they made it easier that
someone would have the confidence that their vote was going to be
counted as they intended. That has suddenly been reversed in the
State of Florida by the election law that has been passed and
signed into law by the Governor.

In the first place, Mr. Chairman, what you mentioned, the
League of Women Voters, which has been registering people as a
civic project for decades, under law in Florida that had been on the
books for decades, to register a voter you want to get those names
turned in to the supervisor of elections in that county on a timely
basis. They had 10 days. That has been on the books for years. It
has now been constricted to 48 hours with the person obtaining the
signatures and turning them in subject to a fine of up to $1,000
if it is not turned in within 48 hours.

Now, what is that intended to do? It ends up doing exactly what
the League of Women Voters has done, and they have said they are
not going to take the chance that their members are going to have
those kinds of fines. And, therefore, an organization which was con-
stantly over the years trying to get people to participate in our de-
mocracy by registering voters is not going to.

All right. Let me give you another example. Mr. Chairman, you
talked about early voting. On the basis of the experience, the awful
experience that we had in the Presidential election of 2000, it was
in a State particularly that has a lot of senior citizens, want to
make it easier to vote. By the way, early voting, the supervisors of
election love it because everybody does not pile in on 1 day, but
they can spread that out. And we have had early voting for 2
weeks. But what did the legislature do? They constricted that back
to 8 days, and they put the fiction that, oh, the same number of
hours of early voting are going to be as the previous law because
at the option of the supervisor of election that they can extend from
6 hours a day, they can go all the way up to 12 hours a day. But
you know what? If they do, supervisors of election have to pay over-
time pay, and what do you think has happened to the budgets of
those statewide institutions, in this case each supervisor in each of
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Florida’s 67 counties? They are not going to be able to afford it.
And, therefore, the constriction of early voting has occurred.

And, oh, another interesting thing happened, Mr. Chairman. The
early voting used to go up through the Sunday before the Tuesday
election. That has been changed. It now will only go up through the
Saturday before the Tuesday election. Does it cause anyone to sus-
picion that there is a certain number of voters on Sunday after
church that go to vote? Again, cutting back on the people’s oppor-
tunity to express their will through a free and fair ballot access
process.

“Ther is a provision in the new law that says if a voter moves
from outside of the county or from outside of the state and they
have not changed their voter registration address and they go to
their new polloing location to vote, they must vote a provisional
ballot. For 42 years, we allowed them to change their address at
their polling location and then they could vote a regular ballot.”

And, oh, by the way, what is the experience of provisional bal-
lots? I would merely take you to the last Presidential election. The
2008 Presidential election in Florida, one-half of the provisional
ballots when attempted to be counted were disqualified.

Mr. Chairman, we ought to be encouraging people to vote and
making it easier for them to register to vote, to have their vote
counted as they are intended and to be able to vote.

This matter is hopefully going to be under judicial review. Orga-
nizations such as the League of Women Voters, I am told, intend
to file suit in court. There are also some Federal suits that are al-
ready in the courts. It is yet to be determined what the Depart-
ment of Justice is going to do. Under the Voting Rights Act of 1965,
there are still five counties on the watch list out of Florida’s 67
that have to have pre-clearance with regard to the voting rights of
those people being upheld. The Justice Department has already
cleared those five counties with regard to non-controversial items.
The question is: Will they examine it since the State of Florida did
not appeal to the Justice Department on these controversial items
of having your vote counted?

Mr. Chairman, I certainly hope you will pick up this banner.
And, Senator Graham, you and I want the same thing at the end
of the day. We want more people to vote, and we want them to be
able to have that vote counted like they intended.

Thank you, Mr. Chairman.

Chairman DURBIN. Thanks, Senator Nelson. We appreciate your
being here.

Congressman Cleaver, come on up and join us here. We will pull
up a chair to the table. We are honored that you would come across
the Rotunda and join us.

I would like to next introduce Senator Sherrod Brown, who has
been a Member of the Senate since January of 2007, served seven
terms in the House before, also two terms as Ohio Secretary of
State, which is the chief election officer of the State; four terms in
the Ohio General Assembly; and he taught at Ohio public schools
and at The Ohio State University.

Senator BROWN. The Ohio State University.

[Laughter.]

Chairman DURBIN. Senator Brown.
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Senator BROWN. I do not know why they say that, but they do,
Mr. Chairman.

STATEMENT OF HON. SHERROD BROWN, A U.S. SENATOR
FROM THE STATE OF OHIO

Senator BROWN. Thank you very much. It is a pleasure to be
here. Ranking Member Senator Graham, Senator Franken, thank
you also for joining us. I am pleased to sit with two of my former
colleagues in the House, Charlie Gonzalez and Emanuel Cleaver,
both leaders in many ways, and especially on voting issues, and I
appreciate the work that they do.

I testify, as Chairman Durbin said, not only as a Senator of a
State often at the center of our National elections; I testify as an
8-year, 2-term former Secretary of State of Ohio charged with ad-
ministering those elections from 1983 to 1990.

I can remember in my re-election in 1990, my then-6- year-old
daughter, the election I actually lost running against a fellow by
the name of Bob Taft, and my daughter, who was 6, 1 day we are
getting out of the car, and she said, “Dad, let me make sure I un-
derstand now. You count the votes in this election.” I said, “Yeah.”
And she said, “Well, what is the problem?”

[Laughter.]

Senator BROWN. It did not work out quite so well. She has be-
come a bit more cynical since then, Mr. Chairman.

So I understand the burdens of the costs and resources in ensur-
ing the fundamental right to vote is exercised. Inherent in that re-
sponsibility is ensuring that voting is accessible and free of intimi-
dation and road blocks.

As a State, over a period of decades Ohio’s legislators undertook
a bipartisan—and I would underline bipartisan—effort to help
Ohioans vote more easily. When I was Secretary of State, we had
major assistance and input from Republicans as we made voting
laws work for huge numbers of people. As Secretary of State, I
asked, and people cooperating, utility companies cooperated by in-
cluding voter registration forms in utility bills. Driver’s license bu-
reaus registered people to vote. Various social service agencies, var-
ious local businesses, and one company housed in the Chairman’s
State, McDonald’s Corporation, at our request printed 1 million
tray liners that were put in McDonald’s restaurants all over my
State that people could register to vote on their tray liner so that
occasionally someone turned in registration forms with ketchup
and mustard stains, but accepted by—and still I assume some of
them are still in boards of elections around the State.

That was bipartisan in those days, but rather than protecting the
right to vote, we are seeing brazen attempts around the country to
undermine it. Today there is a concentrated campaign sweeping
the Nation in far too many State legislatures across the country—
Texas, Florida, and Ohio are three of the most notable—undercut-
ting the very protections that I believe are enshrined in our Con-
stitution and the Voting Rights Act of 1965.

These new State voting laws are a result of an organized effort
to limit voting rights. It does so in three primary ways: it imple-
ments strict voter ID laws; it requires showing limited forms of
voter ID before voting. The Ohio Legislature—I will get to a spe-
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cific in Ohio in a moment—has decided to sort of bifurcate their ef-
forts. One of their proposals, which has not yet become law but
might this month, does not allow State university IDs to count, for
instance, so it is restrictive in many ways that I think do not make
much sense.

Second, it significantly reduces early voting or the availability of
absentee ballots, as Senator Nelson pointed out in Florida, and it
limits voter registration efforts.

This hearing will examine several of these laws and what I think
is an ideological campaign underpinning them. I will focus on Ohio
for a moment.

During the 2004 Presidential election, Ohio saw in some sense a
bit of a rerun of Florida 2000: a dysfunctional election marred by
electronic voting machines improperly tallying votes and Ohioans
waiting in line for as long as hours. I was at Oberlin College then
in my Congressional district where young voters waited for 6 hours
to vote. Kenyon College, just an hour south nor far from where I
grew up, voters waited 9 hours to vote. This was not a question of
voter fraud, of individuals trying to game the system. This was a
question of an individual voting multiple times. Voters are not
going to try to do that. There is nothing in it for a voter to try to
vote five times and change an election. The problems are elsewhere
but not by the voters. The clouds over the 2004 election in Ohio
were all caused by process, not by individual voters.

Now, 7 years later, after we were a national model, what the Re-
publican and Democratic members of the legislature did and what
I tried to do administratively as Secretary of State, partnering with
all kinds of people and businesses, that national model is—Ohio is
poised to return to the headlines again for the wrong reasons. The
new election law, which was signed into law by Governor Kasich—
it may be subject to a ballot challenge, so it may not take effect
yet—does little to fix the problems of the process. It only exacer-
bates it. Among the most pernicious elements, again, this is a re-
peal of legislation that mostly a Republican legislature and a Re-
publican Governor enacted in the decade before since I was there,
but in the early part of the 21st century. So there was consensus—
and that is what is disturbing. There was consensus in America
about voting rights, and there was consensus in Ohio about what
works best, changes at the margin, but now there is a direct attack
undermining so much of what I thought we all believed in in this
country.

This new law in Ohio shortened significantly the early voting
window. It eliminates, as it does in Florida—you can see this pat-
tern—early voting on the Saturday, Sunday, and Monday prior to
the election, the three busiest days of early voting. I know that lim-
iting—as Senator Nelson said, limiting early voting will only cost
more money. The election system, the administrators in Ohio, very
bipartisan, equal number of Republicans and Democrats, that is
our State law, working in boards of elections, they like it this way
because it spreads out the sort of bursting chaos of an election, and
it saves money ultimately for the election system.

Parents with children in tow, shift workers heading to work,
busy professionals who have trouble—you know, it is not so hard
for us, but, you know, a single parent taking a child, has got a kid
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in tow and has got to get home and fix dinner, they have to stand
in line on election day for 2 or 3 hours. Some of them go home. Of
course they do, because the most important thing in their life is
their kid and feeding their kid and getting ready for school and
doing all the things that people do in their regular lives.

Ohio’s new law also prevents counties from mailing absentee bal-
lots to eligible voters. There was an agreement, which I am heart-
ened by, between the Democratic county executive in Cuyahoga,
our State’s largest county, and the Republican Secretary of State,
who has, frankly, been much more reasonable about all these re-
forms than some of his colleagues, former colleagues when he was
Speaker of the House in the legislature. They have worked out
some arrangements and some agreements there that will make this
a little bit better.

The absurdity of this bill, Mr. Chairman, in part is that it pre-
vents poll workers by law from even assisting some voters when
they are asking questions when they come in. I mean, how absurd
is that? Any fraud is too much, but proposed voter ID solutions are
worse than the cure. In Indiana, more nuns were banned from vot-
ing because as elderly residents of their convent they did not have
photo IDs than there are cases of documented voter fraud in the
State. Yet the conservative Roberts Court watered down voting
rights in Crawford v. Marion County Board of Elections even with
the unproven basis of voter fraud.

Though most Americans have Government-issued photo IDs, as
Senator Graham suggested, studies as recently as May of this year
show that as many as 11 percent of eligible voters nationwide do
not. If they cannot find a birth certificate, can they get a Govern-
ment-issued ID in Ohio? Not clear. Who pays the $10 for the voter
ID? Why do we put this burden on people that have voted reli-
giously and regularly year after year after year? And do many of
them just give up? Perhaps some in the legislature hope they do,
but it is not good for our country.

If this law were to pass in my home State, nearly 890,000 Ohio-
ans over age 18—890,000 Ohioans over 18—who lack driver’s li-
censes could be disenfranchised. This includes especially the elder-
ly, especially people in rural communities, and a number of Ohio-
ans on college campuses.

Proponents assert that voter fraud is prevalent and needs to be
addressed by sweeping elections reforms. In 2002 and 2004 Ohio
elections, there were only four instances of ineligible individuals
voting or attempting to vote out of 9 million voters in those two
elections. That is 0.00004 percent of voters. The nationally re-
nowned bipartisan Brennan Center said the numbers are so stag-
geringly small that an individual has a better chance of being
killed by lightning than the chance of an individual impersonating
another at the polls. That sort of says it all.

Mr. Chairman, I will conclude with just saying this was con-
sensus in our country until a group of radical proposals came in my
legislature and other legislatures across the country. In a nutshell,
this is a solution in search of a problem. It is not something we
need to do. The voting system has worked in this country, and it
has gotten increasingly better from the days of the 1957 Civil
Rights Act to the 1964 Civil Rights Act to the 1965 Voting Rights
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Act. We know that we have made progress in this country. Why
should we go back? It really is a solution in search of a problem.

Thank you, Mr. Chairman.

Chairman DURBIN. Thank you very much, Senator Brown.

Congressman Rokita, thank you for joining us, and we are going
to find a seat for you at the table here as quickly as our staff can
slide a chair over—in fact, Senator Brown’s chair, all warmed up.

Next up is Congressman Charles Gonzalez, serving your seventh
term representing the 20th Congressional District of Texas and
Chairman of the Congressional Hispanic Caucus. Prior to service in
Congress, Representative Gonzalez was a Texas State court judge
for more than a decade and a lawyer in private practice for 10
years.

Thanks for coming across the Rotunda joining us today.

Congressman Gonzalez.

STATEMENT OF HON. CHARLES GONZALEZ, A REPSENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS, AND CHAIRMAN,
CONGRESSIONAL HISPANIC CAUCUS

Representative GONZALEZ. Thank you, Chairman Durbin, Rank-
ing Member Graham, and, of course, Senator Franken as a member
of the Subcommittee. Thank you very much for this opportunity to
testify about a very troubling trend that is occurring in many of
our States.

We have seen a consolidated effort by States across the country
to enact laws which will deny thousands if not millions of Ameri-
cans of the constitutionally protected right to vote. While I will be
speaking chiefly about the impact of Texas’s new law, the same ef-
fects will be seen in many other States since these laws have been
linked to the model bill of a single partisan group seeking political
advantage at any cost.

Texas holds biannual legislative sessions, which means few sur-
prises. Yet Governor Perry declared voter ID a legislative emer-
gency, calling it necessary to combat rampant voter fraud.

Now, that is a common claim, but it is made without a shred of
evidence. We have all heard stories of dead people voting, but when
they are investigated, we find them alive and, well, quite a bit sur-
prised. I would refer you to some cases, but I cannot because even
the Texas Attorney General in 2006 in his press released, which
was entitled “Let’s stamp out vote fraud in Texas,” could not name
a single case of fraud that would have been stopped by voter ID.

The law stops no actual problem. It just creates a burden that
State and local governments will struggle to meet in spite of mil-
lions of Federal dollars in EAC grants, the very commission that
is attempting to be eliminated on the House side.

Now, those localities and States are going to need it. The list of
acceptable forms of ID is so short that not even an ID from the Vet-
erans Administration will be accepted in the State of Texas. Your
Senate ID won’t count. My House of Representatives voting card
with my identification and my picture will not count. The most
common ID is a driver’s license, but 30 to 40 percent of Texas vot-
ers do not have one.

So DPS, the Department of Public Safety, will have to handle
hundreds of thousands of applications in just 35 days as this law
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takes effect, and we have a March 6th primary, including weekends
and holidays when the offices will be, presumably, closed.

The State legislature provided zero dollars to handle the influx.
They have no plans for special lines, extra staffing, or extended
hours. Tens of thousands of Texans live more than 100 miles from
the nearest Department of Motor Vehicles, because in Texas 100
miles is not that far. But if you are elderly and have a hard time
getting around, or if you are a minority and cannot take time off
from work, it is a problem. And the wait at one San Antonio De-
partment of Motor Vehicle office was nearly 90 minutes. This will
not be a smooth process.

The Department of Motor Vehicles will mail the applications to
the Department of Public Safety headquarters in Austin, Texas.
The current turnaround time is 2 weeks. But no one knows how
the flood of new applications will slow the process.

Voters who cannot get their ID in time or forget to bring it to
the polls will have to vote provisionally at an average of 22 min-
utes per vote. I have already met with my election officials. That
is how long it is going to take. So what does that mean? More poll
workers, longer lines, and in neighborhoods like in the west side
of San Antonio where voting can already take hours, this will only
further discourage participation. I do not even want to tell you
about the cure time. Once you vote provisionally, you have got 6
days after the election to go to the main headquarters downtown,
pay $6 to $10 parking if you have a car and you can get there. You
did not have a driver’s license, so there is a good chance that you
do not have a car.

[Laughter.]

Representative GONZALEZ. Members of Congress can take work—
right? We can take time off from work to get an ID or even go to
vote. But few working people have such flexibility. Once again,
those already bearing the hardest and harshest burdens will be
asked to take on the most.

Of even more concern is the fact that these laws are not always
enforced evenly, and that is an experience not just in Texas. My
written testimony includes a few horror stories about how poor and
minority voters already face more challenges at the polls than
wealthy and White voters. We must each drawn our own conclu-
sions about who benefits when poor and minority voters are
disenfranchised.

Since the founding of our country, constitutional amendments
and laws have opened the voting process to minorities, women, and
young citizens that we send into combat. In recent years, early vot-
ing and no-excuse absentee ballots have increased turnout and civic
engagement. Yet Texas and other States are reversing this trend
and curtailing the availability of both, driving hundreds of thou-
sands of voters from the polls and creating a more disengaged citi-
zenry.

You have heard this often from our Republican colleagues:
“When we tax something, we get less of it.” So it will be no surprise
if these de facto taxes on voters’ time and money drive down turn-
out.

Voter ID laws do not stop fraud. They just suppress voting. The
recently enacted Texas photo ID law is a prime example. In the

VerDate Nov 24 2008  08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00015 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC



12

more serious examples of electoral fraud, it is not the voter who is
at fault or perpetrating the fraud, but political operatives or cor-
rupt Government officials; and voter ID laws will not stop them.
But voter ID laws do have a disparate impact on the poor, the
young, the elderly, and the disabled, and these groups are dis-
proportionately minorities. And however much progress we have
made, disparate treatment and discrimination against minorities
remains a serious problem.

We have made great progress in the past 235 years tearing down
barriers that disenfranchise millions of Americans. We must not re-
turn to those dark days of the past.

Thank you again.

?hairman DURBIN. Thank you very much, Congressman Gon-
zalez.

Congressman Emanuel Cleaver, from Kansas City, Missouri, is
now serving his fourth term representing Missouri’s 5th Congres-
sional District. He is Chairman of the Congressional Black Caucus
and previously served as a mayor and member of the City Council
of Kansas City.

Congressman Cleaver, please proceed with your testimony.

STATEMENT OF HON. EMANUEL CLEAVER, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MISSOURI, AND
CHAIRMAN, CONGRESSIONAL BLACK CAUCUS

Representative CLEAVER. Thank you, Chairman Durbin and
Ranking Member Graham. I appreciate the opportunity to appear
before you today on one of the most significant civil rights issues
of this moment.

I am pleased to be the Chair of the Congressional Black Caucus
during the 112th Congress and during the 40th anniversary of the
CBC. On behalf of our membership, I can say that the issues sur-
rounding voter suppression are particularly troubling to us. Many
of us come from families who fought diligently to earn the right to
vote, so it is a moral imperative for the members of the CBC to
fight to protect the right to vote for all Americans.

The Congressional Black Caucus was founded by and is often re-
ferred to as “the conscience of the Congress.” Today I am before
you to express my steadfast commitment to protect the gains we
have made throughout history. I am also here to express the deep
and abiding concern the CBC has with this year’s onslaught of
voter suppression laws, which have not ironically arrived in time
for the 2012 elections.

It is also not ironic that early voting days have been cut short,
stiffer identification requirements have been implemented, and
proof of citizenship required—all statistically proven to impact peo-
ple of color disproportionately.

I regret that as the Martin Luther King, Jr., Memorial was re-
cently unveiled in our Nation’s capital, I am here today to put you
on notice that we are still fighting the battle to protect the right
to vote—one of the causes Dr. King died for and reminiscent of the
1960s.

Additionally, we can appreciate the significance every time we
see our colleague John Lewis. As you all know, Congressman Lewis
is not only a proud member of the Congressional Black Caucus, he
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is also a civil rights icon amongst us. My good friend Congressman
Lewis nearly gave his life to protect our rights. He was a leader
with the Southern Christian Leadership Conference President Mar-
tin Luther King in a peaceful march across the Edmund Pettus
Bridge in Mississippi so that—in Alabama so that you and I could
cast our votes. In fact, that bloody Sunday helped hasten the pas-
sage of the Voting Rights Act of 1965.

Mr. Chairman, John Lewis could not be here. He is in Georgia
on a family emergency, and I would like to introduce Congressman
Lewis’ op-ed in the New York Times, August 26th, as part of the
record, as well as a brief by the National Association for the Ad-
vancement of Colored People.

Chairman DURBIN. Without objection, they will both be made
part of the permanent record.

[The information appears as a submission for the record.]

Representative CLEAVER. Given the disproportionate impact the
voter suppression laws will have on African-American voters, these
laws are reminiscent of the poll taxes used in the Jim Crow South.
The laws are solutions in search of problems, especially when it
comes to voter ID, because there is basically no evidence of voter
fraud. Requiring voters to provide a specifically narrowly defined
piece of photo identification is unnecessary. The safeguards cur-
rently in place to verify voters’ identity actually work. That much
is clear because there has been no evidence of substantial voter im-
personation fraud. The only type of fraud requiring voters to pro-
vide a specific type of Government-issued ID guards against it.

Now, Mr. Chairman, the fraud often used by proponents turns
out not to be fraud at all. Absentee ballot fraud, felons voting, and
other issues are not solved, as my colleague said, by requiring voter
ID, and 23 States and the District of Columbia now allow voters
to show both photo and non-photo IDs, such as a utility bill or a
bank statement.

After the Reconstruction Era ended in 1877, African-Americans
ceased to hold significant political power in the South. In the
1890s, the Populist Party attempted to merge the common eco-
nomic interests of poor African-American and white farmers. The
elite party in the South at the time, the Democratic Party, wanted
to retain their power, so they worked diligently to disenfranchise
African-Americans to ensure their continuity of power.

I am doing some family research. I was born and raised in Texas
and had the great pleasure of growing up with two great-grand-
fathers. One of them, Noel Albert Cleaver, who died at the age of
103—I was married with children—we have not been able to find
any proof that Grandpa ever voted. In the State of Texas, during
most of his life, Grandpa had to pass a literacy test in Texas. An
example of the questions: How many seeds are in a watermelon?
How many bubbles are in a bar of soap? That is what Grandpa
faced. To vote, African-Americans had to pay $3.50 in the State of
Texas—Ellis County, Waxahachie, Texas. Grandpa in all likelihood
lived in this country 103 years and never voted.

He is not alone. There are many others who are in the same situ-
ation. I believe we have a modern-day poll tax. There is a cost for
a State ID in every single State in the United States.
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My father, now 89 years old, has no idea of his birthday. My
grandma, Grandma Annie Mae, his mother, had two sons born in
the month of July—one on the 15th, one on the 27th. She could not
remember which one. African-Americans were not allowed to go to
hospitals at that time, so when my father and his older brother be-
came teenagers they just decided to choose a day: “You celebrate
this day, I will celebrate this day.” And they have done it all of
their lives.

My father is 89 years old, in perfect health, still drives. But what
happens if my father did not have a driver’s license? He has no
birth certificate. He was born in Grandpa’s house in the kitchen.
Why in the world are we doing things to make voting more dif-
ficult? It would seem to me in the United States of America in the
21st century we would do everything conceivably possible to give
everybody encouragement to vote. We are encouraging democracy
in Iraq. Let us demand it at home and do away with anything that
prevents any American from voting.

Thank you, Mr. Chairman. I appreciate the opportunity to be
here before you.

Chairman DURBIN. Congressman Cleaver, thank you very much.

We are honored to have Representative Todd Rokita here. He is
serving his first term representing Indiana’s 4th Congressional Dis-
trict. Like Senator Brown before him, prior to his service in Con-
gress, Congressman Rokita served two terms as the Indiana Sec-
retary of State. During his tenure he was president of the National
Association of Secretaries of State.

Congressman Rokita, the floor is yours.

STATEMENT OF HON. TODD ROKITA, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF INDIANA

Representative ROKITA. Thank you, Mr. Chairman. I am pleased
to know that as I visit here from the other side of the Rotunda, you
all do not take as much adherence to the time clock as we do on
our side. In light of that, I will not be more than 40 minutes or

so.

[Laughter.]

Senator GRAHAM. Do not push your luck.

Representative ROKITA. Chairman Durbin, Ranking Member
Graham, and members of the Committee, thank you for the oppor-
tunity to share my experience with Indiana’s photo ID law. In light
of the last bit of testimony, I would like to indeed bring us back
to the 21st century.

As you may know, I was the Secretary of State of Indiana for 8
years, from 2003 to 2010, prior to coming here, and as Secretary
of State I was also the chief election officer. When Indiana’s photo
ID law was created—and I helped draft that specific bill with my
State legislators—it became law, and then I had to oversee the
legal challenges that followed as well as implementing the law.

Governor Daniels signed Indiana’s voter ID law in the spring of
2005. Indiana’s law requires that to vote in person a voter must
present a valid photo ID issued by Indiana or the United States.
That ID must have a photo of the voter and the expiration date.

I imagine, as I listened to Representative Gonzalez’s testimony,
that to the extent one of those photo ID examples that he men-
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tioned did not comply with the Texas law, it was because it did not
have an expiration date. And there is a very logical reason why we
have an expiration date in our law, and that was because people’s
facial images change. They get older, for example.

Now, it was not that our law was so strict

Chairman DURBIN. Unless you are a Senator or a Congressman,
the same photo will last for decades.

[Laughter.]

Representative ROKITA. I have forgotten where I am. Thank you,
sir.

It is not that we were so strict in Indiana as to say, well, the
photo IDs had an expiration date of yesterday and today is election
day, therefore you cannot vote. I mean, that is an example that I
would agree with these gentlemen on. That would be unreasonable.
Our face does not change that much in a day. So as an example
of the reasonableness in Indiana’s law, we simply said, all right,
you can vote on an expired ID up to 2 years. We did things like
that all along the way to accommodate the arguments that I am
again hearing today, but certainly we have not heard for the first
time. And the bottom line is that, after 6 years’ worth of elections,
Indiana’s photo ID law works. In fact, people that agree with the
comments that I have heard already have been looking. They have
looked—I think they have given up looking finally for problems
with Indiana’s photo ID law.

We have not been sued once. We have not even had allegations,
legitimate allegations that anyone—Hispanic, black, woman, man,
young, old, whoever—has been legitimately—or illegitimately
disenfranchised by Indiana’s law, because it is reasonable.

It is reasonable also because whether or not you agree that in-
person voter fraud exists—and I will say that as 8 years being In-
diana’s Secretary of State, it does exist. We have allegations made
every election. That does not mean I am trying to denigrate Hoo-
siers. We are, I think, some of the most reasonable, common-sense,
God-loving, patriotic people that this Nation knows. But if it is
happening in Indiana, it is happening everywhere, from New York
to California.

Now, these gentlemen and others say, “Well, you cannot produce
one case, you cannot produce one conviction; therefore, it does not
exist.” The word “evidence” was used. Well, that is not true. There
is a lot of evidence. There are several cases that I have presented
to prosecutors who have not taken up the case—not because of a
lack of evidence, but because think about the kind of fraud it is.
Think about the kind of crime it is. It is something that happens
in an instant and then it is gone. The witnesses dissipate. These
are volunteer poll workers. It is not a domestic violence case. It is
not something that leaves visible scars or blemishes or bruises.
And so it is the kind of case, it is the kind of fraud that is very
hard to prosecute. But that does not mean it does not exist. And
the bottom line, it is not a matter of how many cases or convictions
there are, gentlemen. It is a matter of confidence.

In a free republic, you have got to have the personal responsi-
bility to participate. Voting is one of the highest and best civic
transactions we can undertake.
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I have heard today that people have to leave their jobs to come
and vote. Why make it harder? Well, I would take the opposite end
of that. People leave their jobs, they leave their work, sometimes
they leave their kids to go vote. Hopefully they take their kids with
them. Hopefully they wait in a short line, as they do in Indiana.
We have not seen extended long lines in Indiana after 6 years at
all. It has not elongated the voting process. But you leave your day-
to-day life to come vote. And then you get to the poll, you get to
the poll clerk, you sign in, maybe, and you realize that the percep-
tion is that the people that are doing this process do not take it
nearly as seriously as some of the other transactions that they par-
take in in day-to-day life.

So I would argue it leaves the perception of a lack of confidence.
These people did not even care enough to find out who I was, yet
they ask me to leave my life and go vote. We want to instill con-
fidence in the process to drive up turnout. And, in fact, in Indiana,
since we have had the photo ID law, voter turnout has gone up 2
percent. It was not enacted to increase voter turnout. It was not
enacted to decrease voter turnout. But the effect was it has in-
creased voter turnout. If you do it the right way, if you do it rea-
sonably, you will instill confidence in our process, which is defi-
nitely needed, definitely a prerequisite to having a successful free
republic and to allow this citizenry to participate and to grow the
personal responsibility that is needed if we are going to maintain
a free republic.

So, with that, thank you for letting me come this afternoon, and
I would like to enter my remarks for the record.

Chairman DURBIN. Thank you, Congressman Rokita, and, of
course, your remarks in their entirety will be part of the record,
and the remaining 35 minutes that you were going to take will be
published instead of transcribed.

[Laughter.]

[The prepared statement of Mr. Rokita appears as a submission
for the record.]

Chairman DURBIN. I do not know if there are any questions of
our guests from the House. If not, we are going to go to the second
panel. We thank you very much for coming.

I know Senator Graham has to go to another meeting, but thank
you for joining us this afternoon.

We are going to turn to our second panel of witnesses, and I will
ask the witnesses to take their places at the table. Each witness
is going to have 5 minutes for an opening statement, and their
written statements will be included in the record. They include:

Judith Browne Dianis, Hans von Spakovsky, and Justin Levitt.
If they would please stand for just a moment, please, we have a
tradition of administering an oath to our lay witnesses.

If you would please raise your right hand, do you affirm the tes-
timony you are about to give before the Committee will be the
truth, the whole truth, and nothing but the truth, so help you God?

Ms. BROWNE DIANis. I do.

Mr. VON SPAKOVSKY. I do.

Mr. LevrTT. I do.

Chairman DURBIN. Let the record reflect that all three witnesses
have answered in the affirmative.
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Our first witness is Judith Browne Dianis, co-director of Ad-
vancement Project, previously was an attorney with the NAACP
Legal Defense and Educational Fund. Ms. Browne Dianis grad-
uated from Columbia University School of Law, and was a recipient
of the Skadden Fellowship.

Ms. Browne Dianis, the floor is yours.

STATEMENT OF JUDITH A. BROWNE DIANIS, CO-DIRECTOR,
ADVANCEMENT PROJECT, WASHINGTON, D.C.

Ms. BROWNE DiaNis. Thank you, Chairman Durbin, for inviting
me to testify about new voting barriers. I respectfully request per-
mission to enter my entire written testimony into the record.

Chairman DURBIN. Without objection.

Ms. BROWNE DIANIS. I am a civil rights litigator and co-director
of Advancement Project, a national civil rights organization. Since
2000 we have worked with local civic engagement groups and elec-
tion officials to eliminate barriers to voting.

Our country has not seen such widespread attempts to disenfran-
chise voters as we have seen this year in more than a century. In-
clusive democracy is under attack. New barriers to voting may neu-
tralize recent surges in black, Latino, and youth voter registration
rates and record voter turnout. These laws may systemically dis-
enfranchise already registered voters in these groups as well as
limit voting of people who are poor, people who are elderly, and
people with disabilities.

The new barriers to voting include laws that place restrictions on
the number and type of acceptable voter identification introduced
in 24 States this year; laws to limit early voting, such as bills
passed in Ohio, Tennessee, Georgia, West Virginia, and in Florida,
where 30 percent of voters cast early ballots in 2008 with twice as
many African-Americans doing so than whites; laws that place re-
strictions on nonpartisan voter registration efforts, such as that in
Florida; African-Americans and Latinos are more than twice as
likely as white voters to register through voter registration drives;
laws such as that passed in Kansas and Alabama requiring docu-
mentary proof of citizenship to register; policies such as those in
Florida, Iowa, and Virginia making it harder for people with crimi-
nal records to regain their voting rights, even after they have paid
their debt to society; and, lastly, reactionaries have announced
plans to place millions of challengers at the polls in 2012 to chal-
lenge voter eligibility in ways that may intimidate voters and dis-
rupt polling place operations.

Of all the barriers, the most pervasive new threat to voting
rights has been voter identification restrictions. The issue is less
about whether voters should be made to demonstrate their identity
at the polls but, rather, how restrictive the forms of identification
should be.

Election officials realize these laws are budget busters, have gone
too far, and will create election administration nightmares. As Ohio
Republican Secretary of State Jon Husted, splitting from party
ranks, explained, “I believe that if you have a Government-issued
check, a utility bill in your name with your address on it, that no
one made that up. They didn’t...establish utilities in their name to
commit voter fraud. Let’s be clear about this. There are some other
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forms that are legitimate.... What if I lose my ID on election day?
Should there be no other alternative I can use to cast my ballot?
I think that there should be.”

In a trial run in Wisconsin on voter ID, the Madison County
clerk explains, “Between showing ID and signing the poll book, the
amount of time each voter needs to spend at the poll book has at
least doubled. The minimum number of election officials needed at
each polling place willincrease from five to nine. Election officials
are very concerned about dealing with voter lines that could easily
become 2 or 3 hours long.”

Further implementing photo ID laws could cost cash-strapped
States $20 million or more. Despite the myth that everyone has ID,
many voters do not. In South Carolina, 178,000 registered voters
lack a driver’s license or State identification. In Wisconsin, 23 per-
cent of voters aged 65 and older lack State ID. Among young voters
18 to 24, 78 percent of African-American men, 66 percent of Afri-
can-American women, 59 percent of Latino men, and 46 percent of
Latino women in Wisconsin lack the ID.

The IDs are also hard to get. Nora Elze, 88, in Georgia, was told
she needed to produce her 1946 marriage license to show her name
changed to get an ID. She fears she will not be able to vote because
of the difficulty of getting her marriage license.

In Missouri, we represent Emmanuell Aziz in a lawsuit chal-
lenging the ballot initiative that, if passed, would require State-
issued photo ID. Mr. Aziz is a registered voter with an expired
driver’s license and passport, which lapsed during his illness with
multiple sclerosis. He is confined to a wheelchair. It will be nearly
insurmountable for him to get his license renewed due to a lack of
transportation and inability to pay for the supporting documents.

The difficulty of obtaining ID is exacerbated further by budget
cuts that have led to the closure and reduced hours of offices where
IDs and underlying documents may be obtained. In Wisconsin,
DMV offices are closed on weekends, and 25 percent of offices open
less than 1 day a month. Similarly, in Texas, approximately
500,000 Latinos and blacks live in counties without ready access to
Department of Public Safety offices in their counties. Eighty coun-
ties have no office or closed it altogether. In Tennessee, only a third
of the counties have DMV offices, and those in urban areas serving
predominantly people of color have wait times up to 4 hours.

Furthermore, the cost would-be voters must pay first for obtain-
ing the underlying documents for ID, which is a certified birth cer-
tificate, et cetera, make these laws effectively poll taxes. In Texas,
it would cost you $22 for a birth certificate, and a passport can cost
up to $145. Thus, one must pay to vote.

These new laws represent the largest legislative effort to roll
back voting rights since post-Reconstruction Era. Collectively, they
effectuate a trifecta of voter suppression, making it harder to reg-
ister to vote, harder to cast a ballot, and harder to have a vote
counting. And the impact is not evenly distributed and, indeed, is
designed to effectuate political results.

Americans should be outraged that across the country efforts are
being undertaken to make voting harder and to silence some. After
all, Election Day is the one great equalizer. Regardless of race, gen-
der, religion, disability, or income, we all have the same amount of
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power when we go into the voting booth. That is what makes this
Nation great. We cannot go backwards.

Thank you.

[The prepared statement of Ms. Browne Dianis appears as a sub-
mission for the record.]

Chairman DURBIN. Thank you very much.

Our next witness is Hans von Spakovsky, senior legal fellow at
the Heritage Foundation Center for Legal and Judicial Studies. He
is also the manager of the Heritage Foundation’s Civil Justice Re-
form Initiative. Before this, Mr. von Spakovsky served 2 years as
a member of the Federal Election Commission. Prior to that, he
worked at the Justice Department as counsel to the Assistant At-
torney General for Civil Rights. He has also served on the Board
of Advisers of the U.S. Election Assistance Commission and on the
Fulton County Board of Registrations and Elections. He is a mem-
ber of the Fairfax County, Virginia, Electoral Board and the Vir-
ginia Advisory Board to the U.S. Commission on Civil Rights. He
obtained his law degree from Vanderbilt University School of Law
anld his bachelor’s degree from Massachusetts Institute of Tech-
nology.

Mr. von Spakovsky, thank you for joining us and please proceed.

If you would like to repeat the compliment, go ahead.

Mr. VON SPAKOVSKY. Is it on now? Okay.

[Laughter.]

STATEMENT OF HANS A. VON SPAKOVSKY, THE HERITAGE
FOUNDATION, WASHINGTON, D.C.

Mr. vON SPAKOVSKY. Thank you, Senator Durbin. As we prepare
for the 2012 election, it is critically important that States improve
the security and integrity of our elections. One of the key principles
in any fair election is ensuring that the person who casts a ballot
is legally eligible to vote. The fairest way to do that is by requiring
individuals to authenticate their citizenship when they register and
their identity when they vote. Such measures also increase public
confidence.

As Governor Lincoln Chafee, an independent, said when he
signed Rhode Island’s new voter ID law, sponsored by Democratic
State legislators, “Requiring ID at the polling place is a reasonable
request to ensure the accuracy and integrity of our elections.”

The evidence from numerous academic studies and actual turn-
out in elections is overwhelming that, contrary to the claims of op-
ponents, voter ID does not depress the turnout of voters. In fact,
a study by the University of Delaware and the University of Ne-
braska that looked at turnout across the country said the concerns
about voter ID laws affecting turnout are much ado about nothing.

Voter fraud exists, and criminal penalties imposed after the fact
are an insufficient deterrent. When Justice John Paul Stevens
wrote the majority opinion of the U.S. Supreme Court upholding
Indiana’s voter ID law, he noted that examples of such fraud have
been documented throughout this Nation’s history by respected his-
torians and journalists, and not only is the risk of voter fraud real,
but it could affect the outcome of a close election.

African American Senator Harold Metz, who cosponsored Rhode
Island’s law, noted that very few adults lack one of the forms of
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ID that will be accepted, and the rare person who does can get a
free voter ID card, and that he would not have supported any ob-
stacle to voting.

Polls show overwhelming support for voter ID across all ethnic,
racial, and party lines. That is no doubt because Americans have
to use a photo ID to obtain a library card, drink a beer, cash a
check, board an airplane, or check into a hotel. Those in the leader-
ship of organizations opposed to such common-sense reforms are
clearly not in touch with their constituents.

Actual election results confirm voter ID does not hurt minority
turnout. Voting in both Georgia and Indiana increased more dra-
matically in 2008 in the first Presidential elections held after their
photo ID laws went into effect than in some States without photo
ID. There was also an increase of over 7 percentage points in the
turnout of registered black Georgians from the 2006 to the 2010
midterm Congressional elections. The Georgia voter ID require-
ment was upheld in State and Federal court, including the Elev-
enth Circuit Court of Appeals and the Georgia Supreme Court.
They held that such ID requirements are not discriminatory, do not
violate the Constitution, or any Federal voting rights laws. After
years of litigation, none of the plaintiffs, including the NAACP,
could produce a single individual who did not have a photo ID or
could not easily obtain one.

In Indiana, the turnout of Democratic voters in 2008 increased
by over 8 percentage points from 2004, the largest increase in
Democratic turnout of any State in the Nation. According to the
census, there was a 5-percent increase in the turnout of the black
voting-age population in the 2008 election compared to 2004. Black
turnout in Indiana in 2010 was even higher than black turnout in
the 2008 election, which was a banner year for black turnout.

The evidence is indisputable also that aliens are registering and
voting. In 2005, the GAO issued a report finding that up to 3 per-
cent of the 30,000 individuals called for jury duty from voter reg-
istration rolls in just one U.S. district court were not U.S. citizens.
I recently received an order from a 2010 immigration case in Or-
lando, Florida, the Cuban immigrant who arrived in Florida in
April of 2004, and then promptly registered and voted illegally in
the November election.

The only Americans really being disenfranchised as a large group
today are overseas military voters. Only an anemic 4.6 percent of
them cast an absentee ballot that was counted in the 2010 election,
and that is something that does need to be taken care of.

Three more quick points.

The ability to travel freely within the U.S. is a basic right, yet
there have been no claims that the Federal requirement to show
a photo ID before boarding a plane is somehow discriminatory. No
one can enter most Federal buildings to exercise the First Amend-
ment right to petition the Government without a photo ID, and
there have been no cries that this is Jim Crow.

The right to work is just as important as the right to vote. Yet
Federal law, passed by this Congress, mandates that no one can be
employed without producing documentation authenticating their
identity and U.S. citizenship or legal authorization to work. There
are no claims that this Federal requirement is Jim Crow. States
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are simply implementing a similar requirement to authenticate
identity and citizenship for voting.

As Rhode Island Democratic State Representative John Ryan
said, “Voting is one of the most important rights and duties we
have as Americans, and it should be treated accordingly.”

Thank you.

[The prepared statement of Mr. von Spakovsky appears as a sub-
mission for the record.]

Chairman DURBIN. Thank you very much.

Justin Levitt is our next and final witness on this panel, asso-
ciate professor of law at Loyola Law School in Los Angeles, pre-
viously counsel at the Brennan Center for Justice at NYU Law
School, served in various capacities for several Presidential cam-
paigns, including the National Voter Protection Counsel in 2008;
graduated magna cum laude with a law degree and master’s degree
in public administration from Harvard, where he was an articles
editor for the Harvard Law Review; also earned a bachelor’s degree
magna cum laude from Harvard College.

{’rofessor Levitt, thank you for coming all the way from Los An-
geles.

STATEMENT OF JUSTIN LEVITT, ASSOCIATE PROFESSOR OF
LAW, LOYOLA LAW SCHOOL, LOS ANGELES, CALIFORNIA

Mr. LEVITT. Thank you very much, Mr. Chairman. Thank you for
having me here, Mr. Chairman, Senator Franken, and thank you
as well for entering the full written testimony that I have sub-
mitted to you into the record. I very much appreciate that.

I am a constitutional law and election law scholar at Loyola Law
School in Los Angeles. My scholarship is based on careful research
into the very real-world costs and benefits of election policies. I
think it is very important to have a grounding in real facts, and
so I appreciate this opportunity to share some of them with you
here today.

Unfortunately, 2011 has seen several States ignoring this bal-
ance, careful balance of costs and benefits, imposing real burdens
on real Americans without real reasons.

There are several categories of these new laws. I would like to
take just a few moments of my opening statement to address three:

First, voter registration. We have heard a lot about this today.
The biggest cutback is in Florida, again. In 2005, Florida law shut
down registration drives for the League of Women Voters for the
first time in its 67-year Florida history. That law was struck down
in court. Now the restrictions are back. The new law requires citi-
zens to get Government permission before they touch a voter reg-
istration form from anyone other than their immediate family. This
stops impromptu drives at bake sales, churches, and at actual tea
parties.

[Laughter.]

Mr. LEVITT. In the campaign finance arena, conservative groups
have vigorously challenged far less burdensome restrictions. These
new restrictions limit participation far more than necessary to en-
sure that the voter registration process is both clean and smooth.

Second, early voting. We have also heard about this today. Flor-
ida has also cut back here. The most significant cut, the Sunday
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before election day. On this Sunday, particularly in minority com-
munities and vastly disproportionately in minority communities,
citizens who work long hours during the week go to the polls after
church, fulfilling their civic obligations after their spiritual ones.
Cutting this Sunday in particular makes no sense. That is, there
is no justification for it at all. In Florida, each county could choose
to offer voting on the final Sunday or not. Where it cost too much,
counties declined. But ten counties opened the polls on that final
Sunday because they thought they could better and more efficiently
serve their constituents. As Senator Nelson said and as Senator
Brown said, for no good reason the State now limits their options
and increases their costs by mandating that they close shop on that
final Sunday when people are coming from church.

Finally, I would like to mention new restrictive ID laws. I have
devoted extensive space to this in my written remarks in part be-
cause there is so much myth and misinformation out there, and I
hope there is time to clarify in further questions if you have any.

At the moment, six States stop citizens from casting a valid bal-
lot at the polls if they do not have particular types of Government-
issued photo ID. They are the minority. All States have some proc-
ess to make sure that people are who they say they are before they
vote. The other 44 States offer options because they know there are
real live eligible American citizens out there who simply do not
have the ID required in the most restrictive States. I give specific
examples of specific names of these real live eligible people in my
written testimony. There are many more. Voting is a right for
them, too.

Now, everyone agrees that most citizens have photo ID. There is
no dispute there. But a substantial number do not, and they have
constitutional rights as well. It is tough to know exactly how many
do not. There are good scientific studies and bad scientific studies.
Unfortunately, I think Mr. von Spakovsky’s numbers would fail
Statistics 101 at just about any college in the country. The best
way to know who does not have the right ID is to ask them. And
when you ask them, between 2, from the most conservative esti-
mates, and 20 million—between 2 million and 20 million—Amer-
ican voting-age citizens raise their hands. They are disproportion-
ately minorities, disproportionately poor, disproportionately young,
disproportionately seniors. And if you do not have ID, it turns out
that it is awfully tough to get ID.

There is no good reason to close out these millions of people. As
Senator Brown mentioned, Americans are killed by lightning more
often than they are victimized by any sort of fraud that ID stops.

Representative Rokita mentioned allegations of in-person imper-
sonation fraud in Indiana. I would love to hear them. I have not
yet seen any reports of any in-person impersonation fraud in Indi-
ana, and I am not talking about prosecutions. Allegations—“We
think there has been a problem.” In fact, at the largest stage in the
country, at the Supreme Court, there were a total of nine alleged
votes nationwide since 2000 that might, if they were fraudulent at
all, have been stopped by ID. Nine. There have already been many
more than nine real Americans blocked by the new ID restrictions.

Indiana’s law does work, but it works to keep people from voting
a valid ballot. And there have already been elections, including a
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school board election in 2010, decided by provisional ballots cast by
individuals who did not have ID and could not prove, using Indi-
ana’s new restrictive law, that they were who they said they were.

We have amputated a foot to cure a potential hangnail.

One word on airplanes. Mr. von Spakovsky is fond of saying that
you need photo ID to board a plane. I wish he would add, “And I
am George Clooney,” because neither one is true. To get to you
today, I had to board a plane from Los Angeles. I never showed
photo ID. While waiting in the terminal, I drank a beer while wait-
ing for the flight, and quite enjoyed it. I never showed ID. To come
testify before you today, I had to walk right in through this Federal
building and never showed ID. In fact, I have not had photo ID in
my wallet the entire week.

Airlines, restaurants, and Federal buildings have figured out
ways of accommodating real American citizens without restricting
them to single ID cards. And as a fundamental constitutional right,
so should all elections in the country.

The airplane analogy is also beside the point. This is the last
thing I will mention. Voting is in two articles of the Constitution
and ten amendments of the Constitution, featured at the very
heart of our constitutional order. Boarding a plane is nice. Drink-
ing a beer is very nice. But outside of Prohibition, I do not see that
in the Constitution.

None of the laws that I have mentioned today, none of the laws
here make it 100 percent impossible to vote. But for many, as a
practical matter, they do make it very, very difficult for no good
reason. We all deserve better when it comes to our most funda-
mental constitutional guarantees, and I thank you very much for
investigating this issue.

[The prepared statement of Mr. Levitt appears as a submission
for the record.]

Chairman DURBIN. Thank you very much, Professor Levitt. I
read your testimony in its entirety, and I know it is exhaustive in
termhs of the research you have done. I thank you for that very
much.

I found Congressman Rokita’s statement hard to rationalize
when he said something along the lines of we should not really
count the fact that people are not prosecuting voter fraud because,
you know, it is not worth prosecuting. He talked about, you know,
witnesses are hard to come by; and we should not be concerned
that there is no evidence of prosecution of fraud. And yet State
after State is being urged to change the laws and impose new bur-
dens on innocent people all across the State because of allegations
of fraud, which is “not worth prosecuting.” I do not think you can
have it both ways. If this is clearly designed to stop some terrible
miscarriage of justice at the polling place, then it ought to be pros-
ecuted, and there ought to be a clear example to the people of this
country that we just will not stand for this, wherever it might
occur.

Mr. von Spakovsky, let me go back to a movie whose name I can-
not recall where the seminal phrase was “Show me the money.” Re-
member that one, Al?

Senator FRANKEN. “Jerry Maguire.”

Chairman DURBIN. Oh, I knew he would know that.
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[Laughter.]

Senator FRANKEN. “I will take Movies for $200.”

I am sorry. “What was Jerry Maguire?”

[Laughter.]

Chairman DURBIN. So let us follow the money in this debate for
a moment. Let us see who is pushing for these changes in the law
and where the money is coming from and see if it gives us any kind
of an indication of a political motive behind this.

Are you familiar with a group known as the American Legisla-
tive Exchange Council?

Mr. vON SPAKOVSKY. Certainly, Senator. It is the equivalent of
the National Conference of State Legislators. It is a similar trade
organization for State legislators.

Chairman DURBIN. And one of the founders, Paul Weyrich, are
you familiar with this man?

Mr. VON SPAKOVSKY. Certainly. He helped start the Heritage
Foundation, too.

Chairman DURBIN. And one of the preeminent conservative polit-
ical spokesmen in America who said in a moment of candor, “I do
not want everybody to vote. As a matter of fact, our leverage in the
elections quite candidly goes up as the voting populace goes down.”
This quote comes from Paul Weyrich, one of the founders of the
American Legislative Exchange Council.

Then you take a look at where the money is coming from for this
council to undertake these legislative efforts all across the United
States, and you find a couple of brothers: David and Charles Koch,
billionaire conservative financiers who have spent substantial sums
of money, even before Citizens United, to promote a pretty conserv-
ative political agenda.

Now take a look at the people most affected by these new laws.
You have heard it said over and over again. I think you have said
it in your testimony. I will just tell you as a sophomore student of
political science, I would bet the people we are talking about are
more likely than not to vote on the Democratic side. Not all of them
by any means, but more likely than not. So is this a great leap to
put these two things together, that these two financiers through
this council spending millions of dollars promoting changes in State
law that will restrict the outcome of elections when it comes to
Democratic voters?

Mr. VON SPAKOVSKY. Senator, you can do that with any subject
in America. In fact, there is a famous Hollywood thing. I am seven
stages removed from—which actor is it?

Senator FRANKEN. It is

[Laughter.]

Senator FRANKEN.—Kevin Bacon. It is not seven. It is six.

[Laughter.]

Mr. VON SPAKOVSKY. Six. Very good.

I do not believe that the Democrats in Rhode Island who control
the State I think four to one in the State legislature would agree
with that. They are the ones who thought this bill was necessary.
I read you some of the quotes from the legislators who were in
favor of this. And the same thing——

Chairman DURBIN. But take

Mr. VON SPAKOVSKY. The same thing happened in Kansas.
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Chairman DURBIN. Do you

Mr. VON SPAKOVSKY. Democratic legislators also voted to approve
this voter ID legislation.

Chairman DURBIN. Do you dispute my premise that the Amer-
ican Legislative Exchange Council has played an active role in the
promulgation of the State laws that we are discussing here today?

Mr. VON SPAKOVSKY. Senator, they have a lot of model bills that
they recommend to their State legislators.

Chairman DURBIN. I will take that as a yes.

Mr. VON SPAKOVSKY. Yes, and those are—those are approved by
votes of their State legislators at their Committee meetings.

Chairman DURBIN. And do you also concede the fact that the
Koch brothers are major financiers of conservative causes, includ-
ing this council?

Mr. VON SPAKOVSKY. I have no idea, Senator. I do not keep track
of major contributors to organizations like that.

Chairman DURBIN. We do. And——

[Laughter.]

Chairman DURBIN. I would like to ask you as well, do you not
note that the people we are talking about by and large, whether
African American, poor, elderly, and such, are generally inclined to-
ward voting on the Democratic side? Do you dispute that?

Mr. VON SPAKOVSKY. I do not dispute, Senator, that, for example,
you know, probably upwards of 90 percent of African-Americans in
this country vote Democratic. But what I am disputing is the idea
that voter ID, for example, depresses their turnout. The actual
numbers in elections in Georgia and Indiana since the voter ID
laws have been passed show that that is not true. There have been
significant increases in the turnout

Chairman DURBIN. Well, let me ask

Mr. VON SPAKOVSKY.—of African-American voters in those elec-
tions. And if—no. If the premise that is being made here were true,
that, in fact, this suppressed their turnout, then that would have
happened. It has not happened in those States. In fact, the Univer-
sity of Missouri did a study of Indiana shortly after the voter ID
law went into place, and they found that there was no statistically
significant showing that that was occurring. In fact, the only thing
that came close to being statistically significant was the fact that
turnout seemed to go up in predominantly Democratic counties.

Chairman DURBIN. Professor Levitt, what is your response to the
turnout defense?

Mr. LEvITT. Well, this is where I pointed out the statistical flaws.
There is a basic—and I mean basic—misconception here. It is
called “the correlation-causation fallacy,” and anybody who has had
statistics for a week can talk to you about it. Yes, so Mr. von
Spakovsky and I agree on one thing, that the turnout studies do
not show a great impact, but that is because they cannot. There are
so many different factors that go into an election that when you
only have two or three data points—Georgia before and after, Indi-
ana before and after—you cannot draw any real conclusions about
that.

I will give you an example. Mr. von Spakovsky supports ID re-
strictions. I oppose them. Mr. von Spakovsky has no facial hair. I
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have facial hair. But certainly opposition to photo ID does not
cause facial hair to grow.

[Laughter.]

Mr. LEVITT. They are simply unrelated. The 2008 election in par-
ticular is a particularly bad example. Georgia and Indiana were
battleground States for the first time in decades in a Presidential
election, and minority turnout in those States would have been
buoyed through the roof with a Presidential candidate at the top
of the ticket for a major party who was himself a minority. Under
any circumstance, in Georgia and Indiana in 2008, turnout should
have shot up. And the fact that it went up in Georgia by about 19
percent does not tell you anything about whether it would have
gone up by 17 percent plus 2 percent for ID or 35 percent minus
16 percent for ID. That is, you just cannot know what effect ID is
having with such a massive, overwhelming output of minority vot-
ers like that.

Chairman DURBIN. So let me ask you this question on early vot-
ing. It appears that consciously these legislatures are denying an
opportunity for early voting on the Sunday before an election, and
it has been stated by Ms. Browne Dianis and others—I think you
may have stated it yourself—that in many minority communities
people go to church and then proceed to vote early. So is the
premise here that there is more fraud in early voting on Sunday
than there is on another day of the week? I am trying to follow the
logic of this effort to restrict early voting.

Mr. LEVITT. It is tough to follow that logic because I am not sure
I see any logic there. I have not heard it justified based on fraud,
although I have heard just about anything else justified based on
fraud. I have heard it justified based on cost, but the important
thing to note is that this actually restricts flexibility. You heard
from several members of the first panel that election administra-
tors love opportunities when it is up to them to expand early voting
because it helps smooth out the profile, because it helps get people
in when they do not have to pay overtime, because it helps them
actually process voters as voters want to come in, and because it
helps them serve their constituents. And in Florida, election ad-
ministrators had the flexibility—the law allowed them to offer 8
hours of early voting over the weekend. They could choose to offer
it on Saturday, or they could choose to offer it on Sunday. And in
at least ten counties, including the most populous counties, election
administrators thought they could best serve their constituents by
offering it on Sunday. They no longer have that latitude. And the
impact on the minority community is striking.

In my written testimony, I have explained. In 2008, 13 percent
of African-Americans were the total electorate; 31 percent of the
final Sunday were African Americans. Latinos were 11 percent of
the total electorate, 22 percent of the final Sunday—double the im-
pact. And 2008 was a banner year for minority turnout. Look to
2010, same pattern. Twelve percent of the electorate were African
Americans; 23 percent of that final Sunday. And for Latinos, 9 per-
cent of the electorate and 16 percent of the final Sunday. The mi-
nority communities come out to vote on that final Sunday, and now
they cannot.

Chairman DURBIN. Senator Franken.
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Senator FRANKEN. Thank you, Mr. Chairman. I unfortunately
have to go in about 5 minutes because I have an important call,
so thanks.

Professor Levitt, there is a lot of talk about this is a matter of
confidence because whether or not there have been actual—because
we cannot find any convictions in voter fraud, so this is a matter
of confidence. Do you think that it erodes confidence when people
allege voter fraud and there just does not seem to be any convic-
tions for it and there is no—and who tends to allege voter fraud
more in your experience in this field?

Mr. LEVITT. Unfortunately, in my experience, every time a can-
didate loses, there are allegations of voter fraud. At least that is
the most common.

I do think it erodes confidence when people allege voter fraud
that is not there, and, in fact, you will see election administrators
really fighting very strongly allegations of voter fraud when they
know they have run clean elections. And they later turn out, to ex-
plain that all of these allegations just disappear. They are easy to
make just after elections, and then they vanish thereafter.

I can also tell you that it is often asserted that we need ID laws
in order to promote voter confidence, but here, too, I fall back on
facts. It is a crutch I have. Professor Stephen Ansolabehere and
Professor Nate Persily wrote an article in the Harvard Law Review
examining the data, so they asked people, “How confident are you
in the elections?” And they looked at the photo ID laws in those
States, and they found no correlation whatsoever. It turns out that
if you believe the election is stolen, you believe it no matter what
the legal regime is. And if you believe it was fair, you believe it
no matter what the legal regime is. So it just does not have that
effect.

Senator FRANKEN. Okay. Thank you.

Mr. von Spakovsky, in 1982 this Congress amended the Voting
Rights Act to prohibit not just voting practices with a discrimina-
tory intent, but also those practices that disproportionately hurt
minority voters regardless of intent. In 2006 the Senate reauthor-
ized that law by 98-0. It was not a voice vote, either. It was 98-
0.

Mr. von Spakovsky, we have heard some very persuasive evi-
dence from your fellow witnesses today that these laws from voter
ID laws to restrictive registration laws disproportionately hurt mi-
nority voters. Do you think that they comply with the letter and
the spirit of the Voting Rights Act as amended and overwhelmingly
reauthorized by Congress?

Mr. vON SPAKOVSKY. I would agree with Judge Harold Murphy,
who was a Federal judge in Georgia who found that, in fact, Geor-
gia’s voter ID law was not discriminatory, and that is why he
threw out all of the claims that had been made against it that it
was discriminatory. And, in fact, that decision was upheld by the
Eleventh Circuit. So you do not need my opinion. That is the opin-
ion of a Federal judge who not only examined that law but held
very detailed and very lengthy hearings and looked at all of the
evidence that a number of groups tried to present in court, includ-
ing the ACLU and the NAACP, to show that it would have a dis-
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criminate impact. And the judge concluded that they were unable
to prove that it did.

Senator FRANKEN. Mr. Levitt, what do you have to say to that?

Mr. LEvITT. It is true that the court did find that there was no
violation of Section 2 of the Voting Rights Act. I will say that it
did not credit much of the evidence of burden about going to get
a photo ID for those who did not have that, and there are voters
in Georgia for whom this is quite burdensome.

There is a different provision of the Voting Rights Act, Section
5 of the Voting Rights Act, that the court did not have a chance
to address because the Department of Justice is the only entity
that has a chance to address it if it signs off on the law. That was
a very controversial pre-clearance exercise. I believe that there was
a staff memo, not normally leaked but in this case leaked to the
public, that came in recommending that the law not be pre-
cleared. And then the very next day, so a 70-some-page staff memo,
the very next day the law was pre-cleared without objection. And
that decision never got a second hearing in a court. There is no ju-
risdiction to give that decision a second hearing.

Senator FRANKEN. I see. I wanted to go back. I know that Mr.
Levitt talked about this, but this was the use of the number of ad-
ditional votes in 2008 in Georgia’s black population. Mr. von
Spakovsky, do you think that part of that might have been because
Georgia was targeted as a battleground State and had not been for
a long time?

Mr. vON SPAKOVSKY. Well, let me make two points. First of all,
Mr. Levitt said I was only talking about one or two data points.
Well, that is untrue. There are a number of studies that have been
done, including one by the Heritage Foundation, that looked at
turnout over more than one election in all 50 States, including a
study that I looked at earlier—I mentioned earlier, the University
of Delaware and University of Nebraska. They looked at turnout
in, I think, the 2002, 2004, and 2006 elections, and all concluded
that it did not depress the turnout of voters across socioeconomic
lines.

Now, with regard to Georgia, you know, we had a great turnout
in the 2008 election. In fact, you know, we had one of the highest
turnouts in decades. But the turnout in Georgia went up in com-
parison to other States that also went up. For example, Mississippi,
a neighboring State, large African-American population, just like
Georgia, the increase in turnout there was only about a third what
it was in Georgia. Indiana

Senator FRANKEN. Can I ask you something?

Mr. VON SPAKOVSKY. Sure.

Senator FRANKEN. Do you know how much Mississippi grew in
terms of black population during those years versus Georgia?

Mr. VON SPAKOVSKY. I do not, but I do know——

Senator FRANKEN. Well, wouldn’t that—excuse me. I am sorry.
Wouldn’t that have to factor in then, the significance of that?

Mr. vON SPAKOVSKY. It certainly does, but Georgia’s Secretary of
State recently noted that, in fact, for example, in the 2010 elections
the turnout of African-Americans outpaced their registration by
like 20 percent.
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Senator FRANKEN. Well, here is my question. You did a study,
and you put in your testimony that it was significant that the per-
centage of black voters grew more in Georgia than in Mississippi,
and you just cited it again. But I would think that as someone who
writes studies that it would be significant to know that the black
population in Georgia grew at more than 4 times the rate than the
black population in Mississippi. And I am wondering how you did
not factor that in and put all kinds of significance into the fact that
the percentage of blacks who voted grew more in Georgia than in
Mississippi when, in fact, Georgia was, I think, the second highest
next to Kentucky in terms of percentage of growth of black popu-
lation during the last decade. Don’t you think that that is a little
sloppy that you put that in without noting that Georgia grew at
more than 4 times the rate that Mississippi did? And didn’t that
create an inference?

I have to go. I am sorry. I mean, doesn’t that——

Mr. VON SPAKOVSKY. Do you want me to answer the question or
not, or——

Senator FRANKEN. I am sorry. It is more than 3 times the rate,
not 4 times the rate. I apologize.

Mr. vON SPAKOVSKY. All you are telling me, Senator, is that the
increase in turnout kept up with the rate of growth, which is just
another sign that it did not affect or depress the turnout.

Senator FRANKEN. Well, I was basically kind of saying that you
put something in your testimony that did not—that suggested
something that was not necessarily—that created an inference that
was not true.

Mr. vOoN SPAKOVSKY. Well, I would disagree with that, Senator.

Senator FRANKEN. Yes, but I think that it is hard to really argue
with it because you did not note that Georgia’s black population
grew at a much, much, much faster rate than Mississippi’s, and yet
all you did was put that their black voting rate increased more.
And I think that is creating an inference that—either you knew it
or you did not know it, but I think you should have checked it out.

Chairman DURBIN. Thank you very much, Senator Franken. I
appreciate your coming and your patience.

I want to ask a few more questions, and, Ms. Browne-Dianis, you
are not going to get off the hook. You were invited to be part of
this panel, and I would like to hear your comments. You probably
heard Senator Bill Nelson speak about the situation in Florida, and
voter registration. And I am concerned that a group like the
League of Women Voters would decide to get out of the business.
And I am also concerned that there are many other organizations,
nonpartisan organizations, focusing on voter registration that may
share their concerns when you impose burdens like the new Florida
law does.

So, if I can, I would ask you to comment on the impact of these
new voter registration standards. They have been alluded to here,
turning in voter registration within 48 hours and the like. If you
could comment on what impact this is likely to have on voter reg-
istration turnout.

Ms. BROWNE DIANIS. Sure. As Professor Levitt mentioned, this
actually was not the first time that the Florida State Legislature
tried to increase the penalties for voter registration groups and the
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burdens on them. However, Advancement Project and the Brennan
Center sued on behalf of the League of Women Voters before, and
we were successful in settling that case.

We believe what will happen this go-round is that a number of
requirements that groups did not have to meet before, that are
very similar to Jim Crow registration requirements of the 1950s
and 1960s where, first of all, groups will have to go and register
as registrars in the State and go through a process, a burdensome
process of filling out paperwork, will not make it very easy for
these groups.

Second, there is a 48-hour turnaround for groups to turn in com-
pleted registration forms. Of course, there is some concern. First of
all, the turn around deadline had been 10 days. A registration
group could take its voter registration form and make certain that
it was of high-quality. Part of the problem is that the new require-
ment will chip away at the quality of voter registration that third
party that groups are doing, because often the best voter registra-
tion groups—and I have seen this in the State of Florida—take
these voter registration forms, make sure that they are filled out
completely before they are submitted. If they are not, they go back
to the person that was applying to register to get the missing infor-
mation before they hand it in to the registrar, thereby cutting down
the work that the registrar may have to do in processing incom-
plete forms.

It will also increase the penalties, actually the cost and the fines
that registration groups will encounter if they do not turn in the
registration forms within the 48-hour period.

So if you are looking at this as the League of Women Voters, the
NAACP, other nonpartisan groups, and thinking about the cost to
us of messing up one time or two times, it may not be worth it.
And so to have an organization like the League of Women Voters,
that has been doing voter registration in Florida for over 60 years,
pull out of Florida is very devastating. It really is about whether
or not people will have access to voting. And, again, as I said in
my testimony, African-American and Latino voters are more likely
than white voters to register through third party voter registration
drives than going into the motor vehicle office or some other agency
to do the registration.

Chairman DURBIN. So what have you found in this Advancement
Project that you are part of in terms of the incidence of voter
fraud? Professor Levitt and Mr. von Spakovsky obviously have a
different point of view. What have you found?

Ms. BROWNE DiIANIS. Sure. We have looked at the studies; we
looked at what the Department of Justice did during the Bush ad-
ministration in its 5-year investigation of voter fraud, coming up
with very little voter fraud. One thing that was mentioned earlier
was the issue about a Cuban coming to America and registering to
vote. The new photo identification requirements do not prevent
that. What helps is Federal law. The Help America Vote Act re-
quires that a voter registration applicants you provide either a
driver’s license number or the last four digits of their Social Secu-
rity number that can be matched against their name. And so there
are other protections in Federal law that really address these
issues so that we do not have to go to new photo ID requirement.
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And, again, it is about whether or not the law allows for multiple
forms of identification. Professor Levitt got on a plane with mul-
tiple forms, not just that one photo ID.

And so, again, it is the solution without the problem; and there
is no documentation of the problem. In Indiana, they could not
come forward with a case of impersonation in front of the Supreme
Court. So if they cannot find the cases, they do not exist, because
I am sure they have been looking for them for a long time.

Chairman DURBIN. I sent a letter to a number of Governors as
a result of this hearing asking them for some information about
what is going on in their State where these laws are being
changed. I hope they respond.

I want to make particular note of a neighboring State to Illi-
nois—Wisconsin. Wisconsin has a State agency, the Legislative Fis-
cal Bureau, and they determined that 20 percent of the people liv-
ing in Wisconsin do not possess the kind of identification required
by the new Wisconsin law. That includes 177,000 elderly people, 36
percent of young voters, 70 percent of African-Americans under the
age of 25, and approximately 242,000 Wisconsin college students
whose student ID cards do not meet the strict new requirements
in Wisconsin law.

Let me go to student ID cards for a minute here. It seems to me
that these States are going out of their way not to acknowledge IDs
issued by State universities. Texas is a good illustration. Your ID
at the University of Texas does not meet the test. However, your
application for a firearm, that ID does meet the test. Hmm. Can
we draw any political conclusions from that?

I would like to ask you, when you take a look at where this is
headed, is it a leap to suggest that these laws are more restrictive
in terms of potential Democratic voters?

Ms. BROWNE DiaNiIS. It is not a leap. When you look at the
groups that will be disproportionately impacted by these laws—
black voters, Latino voters, young voters in States like South Caro-
lina, Texas, and Wisconsin where they will not be able to use their
student IDs—there clearly is a correlation because those are the
groups that saw a surge in voter registration in 2008 and saw a
surge in turnout. And so there is real concern that these new re-
strictions are targeted at these folks so that they will not be able
to participate in such great numbers in 2012.

Chairman DURBIN. Now, one of the things Wisconsin made a
point of doing was saying we are not going to charge for the ID
card. That was smart because I think that would have just fallen
on its face as basically a poll tax. You have made the point and
others have made the point that going to get a birth certificate is
not a free enterprise. You end up paying for it usually if you need
one to prove your identity for one of these State ID cards.

But there is also another element, and I will give you an example
here in Wisconsin. There is only one DMV office in the entire State
of Wisconsin that is open on weekends. One for the entire State.
More than half of the DMV offices open during the week only have
part-time hours. Three counties have no DMV office at all.

So I have written to the Governor and asked him, “You are con-
sidering closing more DMV locations because of budgetary prob-
lems. How are you going to accommodate the issuance of IDs to one
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out of five people in Wisconsin who do not have them?” Is this a
problem beyond Wisconsin?

Ms. BROWNE DIANIS. Sure. As I mentioned earlier, in Texas it is
also a problem where 80 counties have either no DMV office or
have closed their DMV offices. Of course, as we see the cutbacks
in budgets across the country, we will see more of these offices clos-
ing. And when you look at the correlation—actually, it is my testi-
mony—the correlation between race and where those offices have
closed, you will find that there are disparities in the impact of the
closures of those offices, thereby making it more difficult for Afri-
can-American and Latino would-be voters to actually get their ID
in order to vote.

Chairman DURBIN. Mr. von Spakovsky, you said that photo ID
laws increase public confidence in elections. But if that is the case,
what impact does disenfranchising people who cannot make it to
these DMV offices because of inconvenient locations or inconven-
ient opportunities, what impact does that have on public confidence
in elections?

Mr. voN SpAKOVSKY. Well, I think as I have said both in my
written testimony and here today, those claims are, quite frankly,
bogus, Senator. Let me read you a quick quote from the Indiana
Federal district court that said this: “Despite apocalyptic assertions
of wholesale voter disenfranchisement, plaintiffs have produced not
a single piece of evidence of any identifiable registered voter who
would be prevented from voting pursuant to the photo ID law.”

All of the same claims being made here today, that there are
huge numbers of people without photo ID, that they will not be
able to vote, were made not just in the Indiana case but also in the
Georgia case before Judge Harold Murphy, who, by the way, is not
a conservative judge. He is a Carter appointee. And, in fact, the
plaintiffs in that case venue shopped to file their case up in a small
town in the northwest corner of Georgia specifically to get that par-
ticular judge. And he also said that this failure to identify those in-
dividuals is particularly acute in light of the plaintiffs’ contention
that a large number of Georgia voters lack acceptable photo ID.

In both cases, when it actually came to not making claims but
producing actual evidence that there are large numbers—or even
a single individual that would not be able to meet these photo ID
requirements because they either did not have a photo ID or could
not easily obtain one, these organizations were unable to do so, and
that is why those laws are in place and have been in place now for
several elections in both States.

Chairman DURBIN. Your first quote was from the Crawford v.
Marion County Election Board case which considered Indiana’s
photo ID law, and you have cited that case to support your point
that photo ID laws do not prevent people from voting, and you
quoted the court’s statement to that effect. Your citation is mis-
leading because the Crawford case was filed before the Indiana law
was even implemented.

Isn’t it true that in Crawford there were no plaintiffs that had
been harmed by the photo law because the election in Indiana had
not occurred and Indiana’s voter ID law had not been imple-
mented?
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Mr. vON SPAKOVSKY. Well, I would refer you to what Congress-
man Rokita said earlier. Any groups, the same groups who con-
tested the case before the U.S. Supreme Court could have within
the last few years filed an as-applied challenge based on actual in-
dividuals that they claim are unable to vote because of the law,
and as Congressman Rokita said, you know, where are the suits
making that claim?

Chairman DURBIN. Professor Levitt.

Mr. LEVITT. So it is a little odd listening Mr. von Spakovsky beg-
ging for more litigation. I think your point is exactly right, that the
suit was brought before there was ever a chance to enforce the law.
That may or may not speak to a particular plaintiff’'s strategy, but
g: do(eis not speak at all to whether there were actual voters bur-

ened.

It is also important to listen to the quote, and Mr. von Spakovsky
quoted accurately, but the judge said: “There is no individual pre-
vented from voting who has been put before the court.” There were
plenty of individuals, mostly in an amicus fashion, who would have
had a really, really hard time, and the court essentially set a high-
er standard than public policy should ever set in determining that
it was only going to look at people who were locked out, no point
of return, not caring about the individuals who would be substan-
tially burdened. And there are real individuals.

Since that case was brought, we know that there have been indi-
viduals without ID who have tried to vote and failed. Real people.
Retired nuns in South Bend in 2008. I believe that there were at
least ten of them turned away, and one of the nuns who was
turned away noted that many others among the 137 retired sisters
living at the Congregation of Sisters of the Holy Cross Convent
were dissuaded from voting upon learning that their sisters had
been turned away—that is, never showed up to cast a provisional
ballot. We do not have the evidence that they tried to vote because
sisters came home and said, “Hey, we just went down to the polls
and we could not do it.”

Chris Connolly, a 50-year-old veteran of the Navy and Marines,
tried to vote in Indiana’s 2008 primary, but his Veterans Adminis-
tration photo ID card did not have an expiration date, and so he
was not able to cast a valid ballot.

That is just one example here. There are many others that I
have put forward in my written testimony for you. But I frankly
think it is shameful to conceive of even one veteran who served our
country and watched brothers and sisters die to preserve others’
right to vote turned away for no good reason. And, yes, it is true
that Mr. Connolly did not bring a lawsuit, but that should not be
the standard when looking at whether these laws are rational,
whether they are good public policy, and even whether they are
constitutional.

Chairman DURBIN. I want to thank this panel for joining us
today and being part of what I believe may be the first hearing on
the subject on Capitol Hill. I hope others will follow. What is at
issue here goes beyond the ordinary fare of these committees, as
important as it may be, because the right to vote in America has
been described as “the right preservative of all other rights.” It
really is fundamental. It goes way beyond getting on an airplane
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or anything else that we might do. And that is why I think it
should be treated with extreme care, and each generation should
accept the responsibility to make certain that we preserve this
right to vote for all those in America who have fought so hard to
maintain it over the years and who honor it as we do.

Dozens of organizations are on the ground educating the public,
challenging these laws, and fighting to preserve the right to vote
for all Americans. Many of them have submitted statements, in-
cluding Lawyers Committee for Civil Rights Under Law, the Lead-
ership Conference on Civil and Human Rights, the Brennan Center
for Justice, Rock the Vote, Demos, AARP, Fair Elections Legal Net-
work, Constitutional Accountability Center, United States Student
Association, Human Rights Campaign, NAACP Legal Defense and
Educational Fund, the League of Young Voters, America Votes,
District Supervisor Nikiya Harris of Milwaukee, Campus Progress,
National Coalition for the Homeless, National Action Network, Na-
tional Coalition on Black Civic Participation, and without objection,
I will make these statements that they have submitted part of the
record.

[The statements appears as a submission for the record.]

Chairman DURBIN. I thank these organizations and especially
thank the witnesses for the sacrifices they made to come here
today and be part of this important hearing.

The hearing record will be open for one week to accept additional
statements. Written questions for the witnesses may also be sub-
mitted, and I hope they can respond in a timely fashion.

If there are no further comments from those on the panel, I want
to thank our witnesses again for attending and all those who are
here today and my colleagues for participating. The hearing stands
adjourned.

[Whereupon, at 3:51 p.m., the Subcommittee was adjourned.]

[Submissions for the record follows.]
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AARP is a nonprofit, nonpartisan organization with a membership that helps people 50+ have
independence, choice and control in ways that are beneficial and affordable to them and society
as a whole. AARP is pleased to submit this statement for inclusion in the hearing record. We
thank the Committee for holding this hearing to assess the impact of the many new voting laws
being proposed and enacted by states, especially on older voters who vote in disproportionately
greater numbers than other age groups in elections around the country. The hearing focus on
“Barriers to the Ballot” constitutes the first national assessment by the U.S. Congress regarding
this unusual upsurge in state and local voting laws and who is most affected by the changes.

AARP has a longstanding commitment to full citizen participation in the democratic process at
the federal, state and local level, and for that reason AARP has supported electoral reform at
the federal level - i.e., enactment of the National Voter Registration Act (NVRA), the Help
America Vote Act (HAVA), the Bipartisan Campaign Reform Act (BCRA), and reauthorization of
the Voting Rights Act (VRA). AARP also conducts extensive voter education efforts in each of
the 53 U.S. states and territories in which it has offices.

The right to vote is the most basic of all political rights. Over the last several years, the
American public has become aware of the many inconsistencies that exist in voting systems
throughout the country and which compromise the integrity of the election process. Overall,
voting mechanisms lack uniform standards, and in many locations, they have failed to keep
pace with new technologies. Of particular concern are the unnecessary, complex rules for voter
registration and absentee balloting. Physical and other barriers to in-person voting are also
rampant. impediments to exercising the franchise disproportionately prevent minorities, older
persons and people with disabilities from voting or from having their vote counted. And as we
all know, the overall rate of voter participation in the U.S. is woefully low, especially when
compared to other industrial democracies. User-friendly voting and voting procedures would
encourage larger numbers of Americans to vote. In order to ensure that more Americans
participate in the electoral process, people’s confidence needs to be restored by an election
system that is fair, accurate, accessible and secure.

Congress passed HAVA in 2002, requiring states to meet uniform standards in federal election
technology and administration. One result of these reforms is that states are required to develop
and maintain centralized voter lists, offer provisional ballots, permit voters to verify and correct
their ballots, and meet accessibility requirements for voters with disabilities.

HAVA imposes more stringent voter-identification requirements for voters casting a ballot for the
first time after having registered to vote by mail. This provision — intended as an anti-fraud
measure — discourages participation by otherwise-eligible low-income, minority, foreign-born
and older voters. Ultimately, the success of the law in allowing all eligible citizens the
opportunity to vote and have their vote accurately counted depends on state implementation
laws and administrative procedures.

VOTER ID REQUIREMENTS

As the states have become more active in addressing access to the ballot in recent years,
AARP Foundation attorneys have represented citizens — a great many of whom are aged 50+ —
who are in danger of disenfranchisement. AARP also has participated in various advisory
capacities, at both the federal and state levels, to support citizen empowerment through
meaningful opportunity to exercise the franchise.
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AARP Foundation attorneys have served as one of the counsel for plaintiffs in federal lawsuits
challenging burdensome and unreasonable state laws in Georgia (GA) and Arizona (AZ).
AARP also has filed “friend of the court” briefs in the highest state courts in Missouri (MO) and
Michigan (Ml) to challenge similarly restrictive voting rules. AARP filed such a brief in the U.S.
Supreme Court, focusing on the adverse impact on older voters, minority voters and voters with
disabilities, in the case involving the indiana (IN) voter ID law, Crawford v. Marion County
Election Board, recently decided by the Supreme Court. We believe the evidence shows that
“photo D" voting requirements unnecessarily limit rather than expand citizen participation in the
electoral process. The use of “photo ID” to address in-person voting fraud is an overly broad
response to a “problem” that the Supreme Court acknowledges barely exists, if at all.

In the jurisdictions that have embraced strict “photo ID” policy, state statutes or ballot initiatives
have sought to enact laws that elevate proof requirements for voters to-register and/or to vote in
person. These laws are based on assertions of fraud which lack a concrete basis in fact. The
assertions of fraud unfortunately serve to heighten tensions among voters across the spectrum.
We believe the new state laws and implementing rules will significantly limit opportunities to
register and/for vote. Many persons who are qualified to vote, but do not have ready access to
documents — such as birth certificates, driver’s licenses and passports — that have never been
deemed necessary in the past may lose the fundamental right to vote.

AARP is particularly concerned that such rules will prevent many eligible older voters, voters
with disabilities (who may be unable to obtain the requisite photo or citizenship ID) and low
income voters (who may not be able to afford such ID) from exercising their right to vote. Such
laws adversely affect older voters who (1) no longer drive and do not need licenses; (2) do not
now travel or never did and therefore have no passport; or (3) are persons without birth
certificates {e.g., Southern blacks or some Native Americans who were not allowed in white
hospitals that provided documentation). At a time when democratic elections are being
conducted for the first time in many nations throughout the world, any unnecessary erosion in
access to the ballot in the world's oldest electoral democracy should be unacceptable. On
behalf of older Americans who have largely shaped the values of our democracy, we urge great
care to ensure that the basic right to vote is not trampled in an effort to address unproven
allegations of voting abuse.

The larger problem in this country is not people trying to vote who shouldn't - it's all the people
who can vote, but don't. There is very little evidence of in-person voter fraud. Many current
rules make it too complicated or costly to go to the polls. We should encourage voting, not
make it more difficult. For example, imagine you're 75 years old, you've been going to your
local polling place for a half century, and suddenly you're asked to prove who you are with a
new photo ID. The ID will cost extra money to obtain. If you do not have or can not find your
birth certificate — necessary to prove you're a citizen — you may have to spend up to $200 to
get a replacement copy. For someone on a fixed income, this is an unnecessary cost and a
nightmare scenario where you have to prove that you are the same person who has been going
to the same polling station for decades. Many votes are unlikely to return and vote if rejected.
Clearly, there less punitive alternatives are available.

In addition, the potential for poll worker confusion and selective enforcement of voter D rules
are great, further calling into question fair voting practices. In many instances, poll workers are
not adequately trained in advance on the basic requirements, such as:

« which IDs are acceptable;

* who should be asked for their IDs;

+ what is the proper protocol for attending to persons lacking proper ID; and
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» who is responsible for ensuring voter access 1o a provisional ballot or alternative voting
opportunity?
Leaving the decision to subjective interpretation leaves open the path to unfair voting practices.

In a 2009 study AARP conducted with PEW Charitable Foundation, we learned that voter ID
laws were unevenly implemented across and within state. The study found:

* In states that require all voters to show photo identification, roughly one-quarter of voters said
they showed photo identification not because it was required but because it was convenient.

* In the states that only ask first-time voters to show any form of identification (including a letter
addressed to them), one-quarter of alf voters stated they would not have been allowed to vote
had they not produced a photo 1D.

» African Americans and Hispanics were asked to show “picture-#D” more often than Whites

— 70% for African Americans, 65% for Hispanics, and 51% for Whites.

Even casting a provisional ballot can be a barrier to voting. Provisional ballots have been
suggested as a “compromise” that is equivalent to casting a ballot, but provisional ballots are
valid only when counted — and many are not.

AARP believes that voter ID requirements and provisional ballots should be tools to promote
honest and effective elections, but should not present administrative, financial or other barriers
to the right to vote. Effective remedies legislators could consider include:

s sworn statements affirming in-person voter identity;

+ thorough, advance training of poll workers fo help ensure that each voter understands
how to cast a baiiot that will be counted;

» the requirement to provide - in advance of elections -- free voter ID to registered voters
and new registrants for whom the financial and administrative cost of an official 1D are
burdensome;

» procedures that encourage and promote maximum participation in the electoral process
by expanding the range of voting times, locations and means (e.g., by offering in-person,
vote-by-mail, early and secure online voting), and

¢ repeal of unreasonable identification requirements that discourage or prevent certain
classes of citizens from voting.

ELECTION TURNOUT, ELECTION ADMINISTRATION & VOTER ACCESS

A positive result of HAVA's passage has been innovation in the states as election officials have
sought creative solutions to the challenges presented by the Act's mandates. The requirements
for accessible voting, the difficuity in recruiting poll workers and the desire to increase voter
participation have led a number of jurisdictions to experiment with vote-by-mail (VBM)
processes. Oregon, which pioneered VBM in 1980 with a series of pilot projects, was the first
state to conduct all elections by VBM, starting in 2000. Election officials in Oregon indicate that
VBM has resulted in higher voter participation, lower election costs, and avoidance of
controversies over electronic voting systems. They also report strong acceptance by the public
and minimal instances of election fraud. In 2005, Washington State passed legisiation allowing
counties to switch to VBM and in the September 2006 primary election, 93 percent of voters
cast their ballots by mail. In 2007, several cities in Montana initiated VBM systems for local
elections.
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According to a 2007 report by the Pew Center on States, early in-person voting at centralized
polling places has increased since HAVA's passage. In 2008, 35 states will allow all voters
some option to cast ballots prior to election day. In addition, Montana and lowa joined six states
that currently allow registration and voting on election day. North Carolina allows registration
and early voting at the same time, but not on election day itself. AARP urges that we build on
these legislative efforts to improve voter turnout, not efforts that discourage voting.

The 2009 AARP/PEW study also looked at the various options citizens have to exercise their
right to vote. States vary in how they allow voters to vote, and nationwide in 2008 the study -
found that:

« 63% of voters voted in-person on-Election Day;
« 18% voted in-person early {or in-person absentee), and
* 19% voted by mail.

In 11 states, a majority of votes were cast before Election Day, via early or absentee voting. In
13 states, more than 90% of the votes were cast on Election Day. Women, the elderly,
individuals with disabilities, and the better educated were more likely to use early or absentee
voting.

In addition to HAVA, four other statutes—the Voting Rights Act, the National Voter Registration
Act, Voting Accessibility for the Elderly and Handicapped Act of 1984, and Americans with
Disabilities Act (ADA}—also promote the right to vote by mandating improved access to
registration and polling places and better outreach programs for older Americans and people
with disabilities. Because the requirements of the Voting Accessibility for the Elderly and
Handicapped Act expired in 1995, the Federal Election Commission can no longer require
reporting, yet its voluntary state-reporting guidelines remain. Stairs without ramps remain the
greatest physical obstacle at polling places. Periodic accessibility reports should be restored,
especially as many states enact laws that reduce polling sites and mandate centralized voting
centers.

In addition to physical barriers, other administrative barriers still exist that voters must
overcome. Some examples of such legisiated administrative barriers include:
» Imposing strict requirements on voters who moved into or within the jurisdiction since the
last election;
* Imposing new, burdensome ID and verification requirements for registration by mail;
» Requiring more frequent purging of voter rolis — some as often as monthly - that
increase the likelihood of purging errors;
* Excessively restrictive third-party registration prohibitions that limit civic-minded groups
and individuals from assisting unregistered eligible persons to register; and
« Excessively restrictive election protection zones to deter unlawful voter influence and
solicitation.
in the latter case, for example, no person, group or organization would be allowed to “solicit”
voters within 100 feet of voters standing in line, including offering legal advice or non-partisan,
civic engagement efforts regarding voting or ballots.
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CONCLUSION

AARP believes that these issues - directly or indirectly -- affect every voter and should
therefore be of concern to all of us. Therefore, AARP urges that:

¢ Congress should adopt procedures that encourage and promote maximum participation
in the electoral process by expanding the range of voting times, locations and means
(e.g., by offering in-person, vote-by-mail, early and secure online voting), and oppose
unreasonable identification requirements that discourage or prevent certain classes of
citizens from voting;

« Federal, state and local governments should ensure that no governmental entity exclude
any otherwise qualified person from voting on the basis of medical diagnosis, disability
status or type of residence; and

« Uniform standards should be established and reinforced with adequate funding in order
to safeguard the integrity of the election process and afford all Americans the ability to
express their electoral preference.

Because this is an effort that requires coordination between federal and state governments,
AARP looks forward to working with leaders at all levels of government to institute laws,
regulations and administrative tools to promote, expand and ensure the exercise of every
citizen’s right to vote.
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Introduction

The American Civil Liberties Union {ACLU), on behalf of its over half a million members,
countless additional supporters and activists, and fifty-three affiliates nationwide, commends the
Senate Judiciary Subcommittee on the Constitution, Civil Rights, and Human Rights for focusing
public attention on recent state laws which may severely restrict the fandamental right to vote for
millions of Americans.

The ACLU is a nationwide, non-partisan organization working daily in courts, Congress, state

legislatures, and communities across the country to defend and preserve the civil rights and
liberties that the Constitution and laws of the United States guarantee everyone in this country.
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We are pleased to submit this written statement for the record on this hearing, addressing the
serious problem of new voting restrictions and new barriers to the ballot box across the country.

During the 2011 state legislative season, there has been a dramatic proliferation of bills that
would restrict access to the ballot. Accordmg to Bloomberg News, this year saw states passing
the most election-related laws since 2003.} Regressive measures were introduced i m more than
30 states, and thirteen states proceeded to adopt new or expanded barriers to voting.? Stopping
voter fraud is the posited rationale for these laws. There is much more evidence, however, that
qualified voters are disfranchised by these measures than there is evidence of fraud. Instead of
creating unnecessary and discriminatory barriers to the ballot box, state governments must re-
direct their resources to ensuring the right to vote for all.

I Restricting Access to the Vote

No right is more fundamental than the right to vote. It is protected by more constitutional
amendments - the 1st, 14th, 15th, 19th, 24th and 26th - than any other right we enjoy as
Amencans Broad political participation ensures the preservation of all our other rights and
freedoms.®> State laws that impose new restrictions on voting, however, undermine our strong
democracy by impeding access to the polls and reducing the number of Americans who vote and
whose votes are counted.

There have been scveral restrictive voting bills considered and approved by states in the past
several years. The most commeonly advanced initiatives are laws that require voters to present
photo identification when voting in person. Additionally, states have proposed or passed laws to
require proof of citizenship when registering to vote; to climinate the right to register to vote and
to submit a change of address within the same state on Election Day; to shorten the time allowed
for early voting; to make it more difficult for third-party organizations to conduct voter
registration; and even to eliminate a mandate on poll workers to direct voters who go to the
wrong prccinct.4 These recent changes are on top of the disfranchisement laws in 48 states that

' Mark Niquette, U.S. States Tighten Voting Regulation With Republicans in Charge, Bloomberg News, Aug. 25,
2011, available at http://www.bloomberg.com/mews/201 1-08-25/republicans-make-drive-to-tighten-state-voting-
rules-before-2012-elections.htmi.

* See, e.g., ACLU Map, 201 1: Votmg Rights Under Attack in State Legislature, available at
hitp:/fwww.aclu.org/maps/201 L-voting-rights-under-attack-state-legislatures. States that passed laws or adopted
policy changes imposing voting restrictions during 2011 are Alabama, Florida, Georgia, lowa, Kansas, Maine, Ohio,
Rhode Island, South Carolina, Tennessee, Texas, West Virginia, and Wisconsin. These laws will require voters in
several states to show photo ID to vote in person and/or proof of citizenship to register to vote; shorten early voting
periods; limit Election Day registration, registration by third party organizations, and absentee voting; and
disfranchise more people with felony records. In addition, Mississippi and Missouri voters are slated to consider
ballot initiatives in 2011 and 2012, respectively, that would restrict voting rights, and the Pennsylvania legislature
still has pending before it a law to require photo 1D, as of September 6, 2011. 1t is also possible that the North
Carolina legislature could override the gubernatorial veto of the voter 1D bill in that state.

? Katzenbach v. Morgan, 384 U.S. 641, 652 (1966) (quoting Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886)).

* Jim Provance, Obama campaign fighting Ohio voting law, Toledo Blade, Aug. 31, 2011, available at
http:/iwww.toledoblade.com/Politics/201 1/08/3 1/Obama-campaign-fighting-Ohio-law.htmk: See also H.B. 194,
129th Leg., Reg. Sess. (Ohio 201 1),
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deprive an estimated 5.3 million people with criminal convictions ~ disproportionately African
Americans and Latinos — of their political voice.®

A. Photo Identification Requirements
Voter ID laws are becoming increasingly common across the country. Today, 30 states have laws
requiring voters to present identification to vote in federal, state and local elections, although
some laws passed during the 2011 legislative session have not yet gone into effect. In 15 of those
states, voters must (or will soon be required to) present a photo 1D — that in many states must be
government-issued — in order to cast a ballot.®

Voter ID laws deny the right to vote to thousands of registered voters who do not have, and, in
many instances, cannot obtain the-limited identification states accept for voting. Many ofthese
Americans cannot afford to pay for the required documents needed to secure a government-
issued photo ID. As such, these laws impede access to the polls and are at odds with the
fundamental right to vote. In total, more than 21 million Americans of voting age lack
documentation that would satisfy photo ID laws,” and a disproportionate number of these
Americans are low-income, racial and ethnic minorities, and elderly. As many as 25% of
African Americans of voting age lack government-issued photo ID, compared to only 8% of
their white counterpeu'ts.8 Eighteen percent of Americans over the age of 65 do not have
government-issued photo ID.’

Laws requiring photo identification to vote are a “solution” in search of a problem. There is no
credible evidence that in-person impersonation voter fraud — the only type of fraud that photo
IDs could prevent — is even a minor problem. Multiple studies have found that almost all cases
of alleged in-person impersonation voter “fraud” are actually the result of a voter making an
inadvertent mistake about their eligibility to vote, and that even these mistakes are extremely
infrequent.m It is important, instead, to focus on both expanding the franchise and ending
practices which actually threaten the integrity of the elections, such as improper purges of voters,
voter harassment, and distribution of false information about when and where to vote. None of
these issues, however, are addressed or can be resolved with a photo 1D requirement.

Furthermore, the ACLU believes that requiring voters to pay for an ID, as well as the
background documents necessary to obtain an ID in order to vote, is tantamount to a poll tax.

* See generally, Deborah J. Vagins and Erika Wood, The Democracy Restoration Act: Addressing a Centuries-Old
Injustice (March 2010), American Constitution Socicty, available at http://www.acslaw.org/issues/democracy-and-
voting.
®American Civil Liberties Union, Oppose Voter ID Legislation - Fact Sheet (July 21, 201 1), available at
hitpi/www.aclu org/voting-rights/oppose-voter-id-legistation-fact-sheet (hereinafter Voter ID Fact Sheet); National
Conference of State Legislatures, Voter Identification Requirements {August 8, 2011), avgilable at
hitp:/iwww . nesl.org/tabid= 16602 (hereinafter NCSL Map).
7 Brennan Center for Justice, Citizens Without Proof: A Survey of Americans’ Possession of Documentary Proof of
Citizenship and Photo Identification (Nov. 2006), available at hitp.//www.brenpancenter.org/page/-
éd/download file 39242 .pdf [hereinafter Without Proof}.

Hd
°1d
*° Justin Levitt, The Truth About Voter Fraud 11, Brennan Center for Justice (2006), available at
Ittp://brennan Jedn. net/e 20042 10db075b482b wembib0hl.pdf (hereinafter Truth About Voter Fraudy, Voter 1D Fact
Sheet, supra note 6.
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Although some states issue IDs for free, the birth certificates, passports, or other documents
required to secure a government-issued ID cost money, and many Americans simply cannot
afford to pay for them. In addition, obtaining a government-issued photo 1D is not an easy task
for all members of the electorate. Low-income individuals who lack the funds to pay for
documentation, disabled people with limited access to transportation, and elderly Americans who
never had a birth certificate and cannot obtain alternate proof of their birth in the U.S., are among
those who face significant or insurmountable obstacles to getting the photo identification needed
to exercise their right to vote."' For example, because of Texas’ recently passed voter ID law, an
estimated 36,000 people in West Texas’s District 19 are 137 miles from the nearest full service
Department of Public Safety office, where those without IDs must travel to preserve their right to
vote under the state’s new law."?

In addition, women who have changed their names due to marriage or divorce often experience
difficulties with identity documentation, as did Andrea Tangredi, who recently moved from
Massachusetts to South Carolina and who, in the span of a month, spent more than 17 hours
online and in person trying without success to get a South Carolina driver’s license.

As Rep. John Lewis recently wrote in the New York Times, “[t]hese schemes are clearly crafted
to affect not just how we vote, but who votes.”** Voter ID laws send not-so-subtle messages
about who is and is not encouraged to vote. As states approve laws requiring photo ID to vote,
each formulates its own list of acceptable forms of documentation. Another common thread
emerging from disparate state approaches is a bias against robust student electoral participation.
Henceforth, students at Wisconsin state universities will not be able to vote using their student
IDs, because these documents lack signa\tures,ls Nor will South Carolina, Texas, or Tennessee
accept student identification at the polls.'® Policies that limit students’ electoral participation are
particula]rly suspect, appearing on the heels of unprecedented youth turnout in the 2008
election.

B. Proof of Citizenship
Laws mandating presentation of proof of citizenship likewise impose a potentially
insurmountable burden and have been adopted largely in response to allegations of problems that
evidence reveals to be illusory. Investigations have failed to identify a confirmed case of a

"' See, e.g., statement of Terri Burke, Executive Director of the ACLU of Texas (March 18, 2011), available at
http://www hispanicallyspeakingnews com/notitas-de-noticias/details/coalition-of-civic-organizations-oppose-texas-
voter-id-law-vote-set-f0/6199/.

' Sen. Carlos Uresti, Thousands face 137-mile trip for Voter ID in one Senate district, San Antonio Express-News,
Jan. 28, 2011, available at http://blog.mysanantonio.com/texas-politics/2011/01/thousands-face-137-mile-trip-for-
voter-id-in-one-senate-district/.

' Schuyler Kropf, Voter ID Battle: Some Rally A gainst S.C. Law They Think Is ‘Trying To Change Electorate’, The
Post and Courier (August 9, 2011), available at http://www.postandcourier.com/news/201 H/aug/09/voter-id-battle/.
" Rep. John Lewis, Op-Ed, A Poll Tax by Another Name, Aug. 26, 2011, available at

http:/fwww nytimes.com/201 1/08/27/opinion/a-poll-tax-by-another-name. himl.

** Brennan Center for Justice, Foter ID Laws Passed in 2011 {August 8, 2011), available at
http://www.brennancenter.org/content/resource/voter_id_laws_passed_in_2011/.

' Jd: Michael Lollar, Law requiring photo ID puts some Tennessee voters in a tizzy, The Commercial Appeal, July
29, 2011, available at http://www.commercialappeal.com/news/201 1/jul/29/identity-crisis/.

"7 E.g., Center for Information & Research on Civic Learning and Engagement, Youth Voting: Voter Turnout by
Age, 1972-2008, available at http://www.civicyouth.org/quick-facts/youth-voting/.

4
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noncitizen intentionally registering or voting while aware that s/he was not eligible to do s0.'®
Aggressive enforcement efforts by the Bush Administration produced a mere 14 convictions for
voting fraud involving noncitizens between 2002 and 2005, in cases in which “[ijt was
absolutely clear that there were some people who just did not understand that they could not
vote,” according to expert and Barnard College professor Lorraine Minnite. '

Though there is no significant evidence of noncitizens voting, there are a sizable number of
Americans for whom obtaining documentary proof of citizenship is difficult or impossible. A
Brennan Center poll concluded that an estimated 7% of Americans — more than 13 million
people ~ do not have ready access to proof of their citizenship.”’ People with low incomes, the
elderly, women, and people of color living in rural areas are among those least likely to have
appropriate documentation. As birth registration was becoming standard practice throughout the
U.S. in the 1920s, 30s, and 40s, for example, Native Americans, children born to Spanish-
speaking families, and others with minimal access to formal healthcare remained significantly
less likely than their urban and white counterparts to have their births officially recorded.” Such
individuals often cannot obtain a delayed birth certificate because no living birth witness is
available.* The Brennan Center’s poll concluded that citizens earning less than $25,000 per
year are more than twice as likely to lack ready documentation of their citizenship as those
carning more than $25,000, and that as many as 32 million women of voting age lack
documentation of citizenship reflecting their current legal names.”

Proof-of-citizenship laws are far more likely to prevent American citizens from accessing the
ballot box than to stop noncitizens attempting to vote illegally. For example, in Arizona, 37,000
registration applications have been rejected since 2006 for lack of proof of citizenship.”* But in
the 10 years prior to the passage of that state’s proof-of-citizenship law, a mere 20 cases of
suspected voting by noncitizens were recorded. It is likely, therefore, that almost all of those
impacted by the law are qualified voters lacking the required documentation.”

C. Restrictions on Registration Leading Up to an Election
Laws that restrict the time allowed for voter registration prior to an election, and that limit the
ability to record a change of address close in time to an election, merely serve as an unjustified
hindrance on voting participation. For example, Florida’s H.B. 1355, which became law on May
19, 2011, eliminated the ability to submit address changes within Florida (that is, from one
Florida address to another) on the day of an election, except for active-duty military families.”

® Truth About Voter Fraud, supra note 10, at 18.
b Immigrant Voter Fraud Fears Didn’t Materialize, (NPR radio broadcast Nov, 5, 2010), available at
http://www.npr.org/templates/story/story php?storyld=131089170.
* Without Proof, supra note 7.
* Hetzel, U.S. Vital Statistics System Major Activities and Developments, 1950-95, 59, (U.S. Dept. of Health and
Human Services 1997), available at http://www.cde.gov/nehs/data/misc/usvss.pdi.
2 Gonzalez Plaintiffs” Proposed Findings of Fact Nos. 570-72, Gonzalez v. Arizona, No. CV 06-1268-PHX-ROS
(D. Ariz., May 9, 2006).
3 Without Proof, supra note 7.
 American Civil Liberties Union of Utah, Senate Bill 210 “Proof of Citizenship Required to Vote” is an
Unnecessary Bill That Will Discourage Voter Participation (Feb. 26, 2008), available at
}215tm:,~’,-"wmv.uciumah.Or:z/ SB210_factsheet.pdf.

Id.
* H.B. 1355, 2011 Leg,, Reg. Sess. (Fla. 2011).
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The likely effect of this change in policy is that individuals who have the poor fortune to move
just prior to an election will be disfranchised for no other reason but bad timing. Victims of the
law are likely to be disproportionately African American and Latino, given that Pew Research
Center data shows these demographic groups move more frequently than do whites — 43% of
African Americans and 48% of Latinos moved between 2003 and 2008, compared to just 27% of
whites.”” Relocating should not cause someone to lose his or her right to vote.

A varied patchwork of state rules surrounding residence, moves, and voter registration breeds
confusion, and excludes those with more precarious housing arrangements. The ACLU
documented cases in 2008 in which Ohio voters were threatened with prosecution when
requesting absentee ballots less than thirty days after registering, even though both federal and
state courts had-upheld the voters' right-to register and request an absentee ballot on the same
day.”® Enbanced residence prerequisites to registration have also been used in attempts to
prevent students from voting where they attend school. The ACLU has worked on cases
occurring across the country in which students’ votes were challenged solely on the basis of
issues immaterial to their qualifications as voters, including their provenance, parents’ residence
elsewhere, community activities, church membership, car registration, and status as dependents
of their parents.29

D. Early Voting

Generous early voting periods, that include weekend days, facilitate voter participation.®® Early
voting eases congestion at polling places on Election Day, and thereby improves the efficient
operation of elections by reducing the ratio of poll workers to voters. Early voting periods also
afford extra time to address registration problems and other barriers to voting that can keep votes
from being cast and counted if encountered for the first time on Election Day itself. Thus states’
proposals to reduce voting periods may result in further obstacles to voting or possible
diminished voter turnout. Recently, Ohio repealed Sunday voting, eliminating the convenience
of weekend voting for those unable to make it to the polls on a workday.”'

Given the flexibility early voting affords citizens, it is not surprising that many voters have taken
advantage of this option. In states like Tennessee, Nevada, Oregon, and Florida, more than half
of all votes in recent elections have been cast during early voting periods or by absentee ballot. ™

7 pew Research Center, American Mobility: Who Moves? Who Stays Put? Where's Home? at 23 (December 17,
2008), available at htp://pewsocialtrends.org/category/datasets/.

% press Release, American Civil Liberties Union, Voting Rights Groups Call on Greene County Officials to Halt
Investigation on Innocent Voters (Oct. 10, 2008), available at
hip/iwww.acluchio.org/pressreleases/2008p1/2008.10. 10.asp.

» See, e.g., Saunders v. Davis, Civ. No. 4:04 CV 20 (E.D. Va. 2004); Prairie View Chapter of NAACP v. Kitzman,
No. H-04-459 (5.D. Texas 2004); Copeland v. Priest, Civ. No. 4-02-CV-675 (E.D. Ark. 2002).

% Jan E. Leighley and Jonathan Nagler, The Effect of Non-Precinct Voting Reforms on Turnout, 1972-2008 13-14
(January 15, 2009), available at hitp://www.clectiononline.org; Paul Gronke, Et Al,, Early Voting in Florida, 2004
2, The Early Voting Information Center. Sept. 1, 2005, available at http://people.reed.edu/~gronkep/docs/
GronkeBishinStevensGalanes-Rosenbaum. APSA. 2005.pdf.

3UH.B. 194, Sec. 3509.01(B)(3), 129" Leg., Reg. Sess. (Ohio 2011).

** See Florida Early Voting May Change, wihg.com Apr. 20, 2011, available at
http://www.wihg.com/home/headlines/Florida_Early Voting May Change 120255094.html; Editorial, They Want
to Make Voting Harder?, The New York Times, June 5, 2011, available at

http://www.nytimes.com/201 1/06/06/opinion/06mon . html?_r=1 (hercinafter N.Y. Times Voting Barriers); Early
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In 2008, 13% of all votes nationwide were cast during early voting periods.3 3 Additionally, early
voting options are used more frequently by voters of color than by white voters. In Florida in
2008, for example, African Americans comprised 13% of the electorate, but cast 22% of early
votes.>* Nearly 54% of African American voters in Florida cast their ballots before Election
Day, compared with 27% of white voters.”® Likewise, more than half of African American
voters in North Carolina voted early in 2008, compared to about 40% of white North Carolina
voters.’®  This history strongly suggests that reducing ecarly voting periods will not only
complicate administration of polling places on Election Day, but have a disparate negative
impact on voting by people of color. As the Early Voting Information Center at Reed College
reportsé;'[t]here is no evidence that any form of convenience voting has led to higher levels of
fraud.”

E. Third-Party Voter Registration Restrictions

The National Voter Registration Act (NVRA) signaled the advent of enhanced efforts to
facilitate widespread voter registration. The bill was premised on the concern that
“discriminatory and unfair registration laws and procedures can have a direct and damaging
effect on voter participation in elections for Federal office and disproportionately harm voter
participation by various groups, including racial minorities.”® Among other provisions aimed at
redressing barriers to election participation, the NVRA authorized registration by mail-in form,
and emphasized that the forms must be made available to private entities wishing to conduct
voter registration drives. Third-party organizations have responded by helping many more
millions register to vote. For example, during the 2004 election cycle alone, the non-profit
Project Vote re%istered 1.2 miltion voters.” During the 2008 cycle, Rock the Vote registered 2.5
million voters.”

Not surprisingly, efforts to restrict voting participation have included imposing unjustified
restrictions on third-party registration activities. Restrictions that apply only to third-party
registration efforts and not to other registrars of voters will result in fewer Americans registered,
and fewer Americans participating in our democracy. For example, Florida’s 2011 H.B. 1355
dramatically shortens the period of time third-party organizations have to return completed

Voting Information Center, Frequently Asked Questions, available at http://earlyvoting.net/faq (last visited Aug. 31,
2011).

U.S. Election Assistance Commission, The 2008 Election Administration and Voting Survey (November 2009) at
9, available at

hitp://www.eac. gov/assets/1/Documents/2008%20Election%20Administration%20and%20Voting%20Survey%20E
AVS%20Report.pdf.

3 Letter from Laughlin McDonald, ACLU Voting Rights Project, to T. Christian Herren, Chief, Voting Section,
Civil Rights Division, (2011) available at http//www .aclufl.org/pdfs/2011-06-20-ACLUDOILetter. pdf [hereinafter
FL Preclegrance Letter].

35 1d.

* N.Y. Times Voting Barriers, supra note 32.

% Barly Voting Information Center, Frequently Asked Questions: Why do states adopt early voting? Are there
risks? (accessed September 3, 201 1), available at hip:/iwww garlyvoting.net/fag.

** The National Voter Registration Act of 1993, P.L. 103-31, 107 Stat.77, 77 (1993).

3 Letter from Penda D. Hair, Co-Director, Advancement Project and Holli Holliday, National Director, Project
Vote, to The Honorable Cathy Cox, Chairperson, Georgia State Election Board (Sept. 12, 2005) at 1, available at
http://www.advancementproject.org/sites/default/files/GAcom2.pdf.

® Ari Berman, The GOP War on Voting, Rolling Stone, Aung. 30, 2011, available at

http://www rollingstone.com/politics/news/the-gop-war-on-voting-201108307page=2 [bereinafter Rolling Stone].
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applications to the state; require third-party registrars of voters to register themselves with the
state and submit names and sworn statements of each person who will conduct registration
activities on the organization’s behalf; and sets potentially heavy fines for non-compliance,
among other provisions.4

Already, Florida’s new third-party registration restrictions have prompted the League of Women
Voters to announce plans to end registration activities in the state, and other groups may be
forced to do the same.* As with many of the other restrictions cited in this statement, such
proposals have a disproportionate impact on voters of color. Based on nationwide statistics, in
2008, more than one-third of voters who registered through third-party drives were racial
minorities”, though minorities constituted only approximately 18% of the voting age citizen
population."’4 African American and Latino voters register with third-party groups at twice the
rate of other voters.”> Moves to restrict third-party registration will effectively chill registration
and clection participation among historically disfranchised people.

F. Criminal Disfranchisement
Millions of Americans have had their right to vote revoked because of criminal convictions.
Upon release from incarceration, these citizens work, pay taxes, live in our communities and
bring up families, yet they are without a voice. An estimated 5.3 million citizens cannot vote as a
result of felony convictions, and nearly 4 million of those who are not in prison, but are living
and working in the community. 6

States have vastly different approaches to voting eligibility for those with a criminal conviction.
Some states permanently disfranchise some, but not all, citizens with felony convictions, while
others allow voting after a sentence is completed or after release from prison.’ Despite a trend
over the last decade of increasing access to the polls, this year, governors in two states — Florida
and lowa — enacted regressive policy changes to make it nearly impossible for people with past
convictions to ever regain their voting rights. Those states now join Kentucky and Virginia in
essentially imposing lifetime voting bans on people with felony records.”® In Florida alone, an
estimated one million citizens are affected by this draconian policy.” Two states, Maine and
Vermont, allow all persons with felony convictions to vote, even while incarcerated; all other

“'H.B. 1355, 2011 Leg., Reg. Sess. (Fla. 2011).
* Voting laws Sunday punch, The Herald-Tribune, June 15, 2011 [hereinafter Sunday Punchl, Rolling Stone, supra
note 40.
43 FL Preclearance letter, supra note 34, at 4.
* U.S. Census Bureau, Reported Voting and Registration of the Voting-Age Population, by Sex, Race and Hispanic
Origin, for States, Table 4b, (Nov. 2008), available at
http:/www.census. gov/hhes/www/socdemo/voting/publications/p20/2008/tables htnl.
s Sunday Punch, supra note 42.
* See Vagins and Wood, The Democracy Restoration Act, supra note 5, at 1; Erika Wood and Rachel Bloom,
DeFacto Disenfranchisement (2008), available at
http:/fwww aclu.org/votingrights/exoffenders/36992pub2008 100 [ html.
47 See ACLU Map, Foting Rights for People with Criminal Records, hitp://www.aclu.org/map-state-felony-
iisisﬁ'anchisemem-laws (last visited Aug. 8, 2011) {contains a map detailing state laws).

Id.
* The Sentencing Project Map, Felon Disenfranchisement by State,
http//www sentencingproject.org/map/map.cfoimap (last visited Sept. 5, 2011) (1,179,687 Floridians in total
estimated to be disfranchised).
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states fall somewhere in between.”® Unfortunately, this patchwork of voting laws has caused
widespread confusion about the proper administration of state laws that, in turn, has contributed
to the disfranchisement of even eligible citizens.

Worse still, criminal disfranchisement laws are rooted in the Jim Crow era and were originally
intended to bar minorities from voting. The impact of these laws continues today. Nationwide
13% of African American men have lost the right to vote —~ a rate seven times the national
average.”!  Contributing to the disfranchisement, African Americans and Latinos are
disproportionately targeted by the criminal justice system.”> Surveys show that whites, African
Americans, and Latinos in the U.S. use and sell illegal drugs at very similar rates, but two-thirds
of all those incarcerated in state prisons for drug offenses are African American or Latino.”
This is frue at a time when African Americans constitute just 12.6% of the-U.S. population, and
Latinos 16.3%.** In turn, this has impacted the families of those who are disfranchised and the
communities in which they reside by reducing their collective political voice.

By continuing to deny citizens the right to vote based on past criminal convictions, the
government is endorsing a system that expects these citizens to contribute to the community, but
denies them participation in our democracy. Not only is the disfranchisement of millions of
citizens undemocratic, but it is counterproductive to the rechabilitation of those released from
prison and their reintegration into society. As the New York Times recently opined, “[fjully
integrating ex-offenders back into society is...the best way to encourage their lasting
rehabilitation. It is past time for all states to restore individual voting rights automatically to ex-
offenders who have served their time.”*

In sum, the potential consequence of restrictive measures like the foregoing examples is
immense. According to the Cooperative Congressional Election Survey, 4 million registered
voters did not vote in the 2008 presidential election because of administrative problems.
Another 4 million to 5 million people reported administrative problems as their reason for not
registering.”’ With just less than 10 million votes separating the candidates in the 2008 elections,

%9 See ACLU Map, Voting Rights for People with Criminal Records, http:/fwww.acln.org/map-state-felony-
disfranchisement-laws (last visited Aug. 8, 2011) (contains a map detailing state laws).

*! Voting After Criminal Conviction, Brennan Center,

http://www brennancenter.org/content/section/category/voting_after_criminal_conviction.

32 See generally, e.g.. Leadership Conference on Civil and Human Rights, Justice On Trial: Racial Disparities in the
American Criminal Justice System (May 2000), available at http://www civilrights.org/publications/justice-on-trial/.
% Drug Policy Alliance, Drug War By the Numbers {accessed September 2, 2011), available at
www.drugpolicy.org/facts/drug-war-numbers.

.S, Census Bureau, Overview of Race and Hispanic Origin, Table | (March 2011), available at
www.census.gov/prod/een2010/briefs/c2010br-02.pdf.

* Editorial, Their Debt is Paid, New York Times, Oct. 20, 2010, available at .
http://www.nytimes.com/2010/10/20/opinion/20wed4 htmi?_r=2&partner=rssnyt&eme=iss.

*Voter Registration: Assessing Current Problems: Hearing Before the S. Comm. on Rules and Administration, 111
Cong. 1 (2009) (statement of Stephen Ansolabehere, Professor, Department of Government, Harvard University,
Cambridge, M.A), available at

bttp//rules senate. gov/public/index efin?Fuse Action=CommitteeSchedule. Testimony&Hearin
413e-85db-a256¢ce6169f6& Witness 1D=e394ba39-8bf4-441c-8ed3-6e8c68cf4b23.

> 1d.; see also Editorial, Shut Out at the Polls, WASH. POST, Mar. 16, 2009, at A16, available at

http:/iwww. washingtonpost. com/wp-dyn/content/article/2009/03/1 5/AR200903 1501668 html?referrer=e mailarticle.

ID=¢33b5ac8-aee8-
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and additional legal obstacles now in effect in a number of states, voting barriers could easily
become determinative of election outcomes.*®

1L The Impact of Restricting Access to the Vote

The chilling impact of new state-level voting restrictions is not just a theory based on statistics
and extrapolation: it is a known fact, featuring real victims. Citizen surveys as well as individual
anecdotes tell this story.

It has been known for some time that the move toward requiring photo 1D to vote and proof of
citizenship to register results in fewer votes cast, particularly by people of color and others
disproportionately unlikely to possess the relevant documents. The New York Times noted that
imposition of identification requirements had reduced turnout in the 2004 election by about 3%,
but disproportionately reduced turnout by minorities by two to three times as much.”

Studies offer further confirmation that from state to state, as well as nationally, voter ID laws
depress voter participation, particularly among people of color, peog)le with disabilities, and
other groups who have been historically excluded from elections.” The coming years will
demonstrate the similar impact of new policies that reduce opportunities to register, to amend
registration, and to vote before Election Day.

Evidence submitted by the plaintiffs in the course of litigation over Arizona’s voter ID law
showed that between the beginning of 2005 and fall 2007, 31,550 voter registration applications
were rejected in that state because of a failure to provide proof of citizenship.’ Even though
approximately 90% of those submitting rejected applications listed the U.S. as their place of
birth, only about 11,000 of the 31,550 were ultimately successful in registering to vote. Not
surprisingly, given the additional hurdles to be surmounted by prospective voters, Arizona lost
11,000 registered voters during a period in which the state’s population increased by 650,000.%

The ACLU is working across the country to defend the rights of people who will be
disfranchised by the wave of new voting restrictions. In Missouri, for example, the ACLU is
representing citizens who would be disfranchised by attempts in that state to impose a voter ID
requirement. Before the state can enact such a law, it must first amend the Constitution to
eliminate certain protections for voters that currently make voter ID unconstitutional. Our clients
include:

¢ two elderly women — 90 and 86 — who no longer drive and would have great physical

and financial difficulty obtaining necessary ID documents;

8 Federal Election Commission, 2008 Official Presidential General Election Results, Jan. 22, 2009, available at
http:/fwww.fec.gov/pubrec/fe2008/2008presgeresults.pdf.

5 Christopher Drew, Lower Voter Turnout Is Seen in States That Require ID, N. Y. TIMES, Feb. 21, 2007, at A16.
% E g, Matt Barreto, Stephen Nuno, Gabriel Sanchez, Voter ID Requirements and the Disenfranchisements of
Latino, Black, and Asian Voters, Prepared for the 2007 American Political Science Association Annual Conference
(September 1, 2007), available at http://faculty washington.edu/mbarreto/research/voter_ID_APSA pdf.

® Gonzalez Plaintiffs’ Proposed Findings of Fact No. 603, Gonzalez v. Arizona, No. CV 06-1268-PHX-ROS (D.
Ariz., May 9, 2006).

52 ITCA Plaintiffs’ Proposed Findings of Fact No. 22, Gonzalez v. Arizona, No. CV-06-1268-PHX-ROS (D. Ariz.
May 9, 2006).
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a former musician now stricken with multiple sclerosis and confined to a wheelchair,
whose ID has expired and for whom obtaining new state identification would be both
physically and financially difficult;

a woman on disability due to a severe accident, who would encounter significant
physical and financial hardship obtaining new state identification;

a naturalized citizen who has had difficulty renewing her driver’s license when
officials have questioned her Russian birth certificate;

a former school board member who is likely to encounter difficulties at the polls
because the name on her birth certificate is not the pame under which she is registered
to vote, and whose hand tremor could result in a signature that poll workers do not
believe matches her signature on file; and

a college studeiit and a recént graduate whose out-of-state and student IDs will no
longer serve as valid voter identification under the proposed amendment.®

The ACLU and allies have also conducted outreach to determine the likely impact of a new voter
ID law in Wisconsin. This work has identified many individuals who will be negatively
affected, including:

I

three senior citizens, ages 89, 91, and 96, who each lack photo ID, subsist on Social
Security income, and are active voters. There is no public transportation available to
these individuals, so they will each need a friend or relative to take them to obtain
identification documents. The 91-year old lacks a birth certificate, which she will
need to obtain state ID. Procuring a copy of a birth certificate, if it exists, is
logistically difficult at best, but at worst, potentially impossible.

two people with disabilities, ages 71 and 91, who are not mobile ~ in fact, the 71 year
old is unable to leave her home. Their hometown of Winter is an hour’s drive from
the nearest state office that issues qualifying identification. Both will face significant
difficulty arranging to obtain the necessary documentation to continue voting.

a Native American resident of Green Bay, who is living with disabilities and
dependent on public assistance, and lacks a photo 1D as well as a copy of his birth
certificate. He has few financial and other resources with which to seck the
documentation he will need to continue voting.

Dispelling the Myths Behind Voting Restrictions

"No one could give me an example of all this [voting] fraud they speak about.”
— Mike Fasano, Florida State Senator (R-FL 11th District) *

Proponents of restrictions on the right to vote allege that controls are needed to combat the
danger of voting fraud, and further, that measures like requiring photo 1D to vote will not impose
any significant burden on voters. Evidence tells a different story, however: while there is little
indication of fraud in elections, and even less reason to suspect that any improper voting is

© Press Release, American Civil Liberties Union, Civil Rights Groups Sue Missouri Officials Over Voter 1D Ballot
Initiative (July 7, 201 1), available at http;//www.aclu-

em.org/pressroom/201 Ipressrel

cases/civilrightsgroupssuemissou. htm,

“ Rolling Stone, supra note 40.
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intentionally done, millions of Americans will be less able and likely to vote as a result of voter
ID and other limitations emerging in state legislation.

A. Lack of Documented Fraud

Nationally, an intensive anti-fraud initiative conducted by the Bush Administration’s Department
of Justice between 2002 and 2007 resulted in just 86 voting fraud convictions for more than 300
million votes cast, and most of these targets were, as Rolling Stone reported, “immigrants and
former felons who were simply unaware of their ineligibility.”®® Investigations in state after
state also have consistently failed to produce evidence to justify fear of intentional voting fraud.
A statewide survey conducted in Ohio uncovered a mere four instances of ineligible people
voting in the 2002 and 2004 elections, out of nine million votes cast during that period.’® In
Texas, some 50 million votes have been cast since 2002, yet-only one documented case has
emerged of a person falsely claiming the identity of someone else for voting purposes.®’

In Alabama, sponsors of this year’s voter ID legislation were able to identify only three cases of
voter fraud in the state since 2008, nonc of which dealt with voters misrepresenting themselves
during the registration process or at polling places.®® South Carolina, which also passed
restrictive voting legislation this year, recorded not one single report of voting fraud during the
2008 election.*” The South Carolina State Election Commission also reported this year that there
had been no substantiated cases of fraud in the state in the past decade.”’ In Wake County, North
Carolina, about 280,000 votes were cast in 2010, however, the Board of Elections identified just
six cases of potential voter fraud, fewer of which have resulted in any legal action.” Although
the Secretary of State of Kansas has advocated tougher voter restrictions, records obtained from
his office show that in 14 years, between 1997 and 2010, there were a mere 221 alleged instances
of voter fraud in the state, 200 of which could pot have been prevented by the new proof of
citizenship and photo ID requirements, and only eight of which resulted in legal action.”

Legislation requiring voters to show photo ID at the polls is the most popular recent form of
voting restriction considered by the states. But the kind of fraud that such restrictions could halt
— impersonation of a registered voter — simply does not exist to any significant degree. The

63
Id.

5 Press Release, Brennan Center for Justice, Voting Rights Groups Urge Carter-Baker Election Commission to

Oppose National Voter Identification Card (June 29, 2005), available at

http://www.brennancenter org/content/resource/voting_rights_groups_urge_carter baker election_commission_to

oppose_nation/,
 Terrence Stutz, Texas House OKs bill requiring voters to show ID, Dallas Moming News, Mar. 23, 2011,

ilable at http://www.dallasnews.com/news/politics/texas-legislature/headlines/201 10323 -texas-house-oks-bill-
requiring-voters-to-show-id.ece.
“ Press Release, Alabama Democratic Party, ADP Calls on Senate to Block Costly Voter ID Bill,
March 23, 2011, available at hitp://www.aladems.org/2011/03/adp_calls_on_se_1.php.
* Desiree Evans, GOP Pushes Voter ID Bills in the South, Facing South, Mar. 27, 2009, available at
http://www.projectvote.org/in-the-news/408-gop-pushes-voter-id-bills-in-the-south-facin |
7 Gina Smith, Opposition Grows to New Voter 1D Law, The State, Aug. 27, 2011, available at
http:/fwww thestate.com/201 1/08/27/1948342/opposition-grows-to-new-law. htmi,
"t See e.g., Press Release, NC Center for Voter Education, NCCVE Supports Veto of Voter Photo ID Bill (June 23,
2011), available at hitp:.//www.ncvotered.com/releases/2011/6_23_11_voter_id_veto.php.
™ Katie O°Connor and Jon Sherman, Lions and Tigers and Fraud, Ok My! Secretary of State Kris Kobach Is At It
Again, Huffington Post, June 14, 2011, available ar hitp://www.huffingtonpost.com/katic-oconnor/lions-and-tigers-
and-frau b_876836.htmt.
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Election Assistance Commission concluded in 2006 that voter impersonation “is probably the
least frequent type of [election] fraud.”” 1t is so rarely seen, in fact, that instances of in-person
impersonation fraud at the polls happen less often than lightning striking a person.™ In part, this
is because in-person fraud by individual voters is an ineffective way to influence an election.
There are severe criminal penalties for voter fraud in federal elections, and in return, it yields at
most one additional vote,”

B. Fraud Allegations Do Not Withstand Serutiny

When state officials have argued that fraud has occurred on anything approaching a large scale,
their allegations have relied upon seriously flawed methodology. For example, New Mexico
Secretary of State Dianna Duran announced in March that she had identified 37 cases of
registered voters whose names matched names on a list of foreign nationals, as well-as 117
registrants whose names did not match their social security numbers.”® There was no indication,
however, that she had confirmed whether or not these individuals had become naturalized
citizens before voting, nor that her office had conducted investigation into the extent to which
clerical errors — a common occurrence where handwritten registration documents must be
entered into computer databases ~ were responsible for non-matches.”’

Similarly, Colorado Seccretary of State Scott Gessler released a report earlier this year that
alleged that 11,805 Coloradans who were foreign nationals were registered to vote.”® His report
covered the years 2006-11, during which time more than 32,000 Colorado residents became
naturalized citizens.” Secretary Gessler’s report failed to conclusively establish that even one of
these individuals was not a citizen at the time of his or her voter registration, because it revealed
his office had not accessed citizenship information held by the federal government.® Though he
sabmitted that 106 individuals registered to vote prior to providing documentation indicating
immigrant status to obtain a driver’s license, this fact fails as proof of fraud, given that
naturalized citizens often possess documents identifying themselves as legally present
immigrants even after the date of their naturalization. In sum, widespread voting fraud has not
yet, or ever, been demonstrated to exist through sound, validated analysis.

™ U.S. Election Assistance Commission, Election Crimes: An Initial Review and Recommendations for Future Study
gDec‘ 2006), available at ttp://www.eac. gov/assets/1/workflow_staging/Page/57.pdf.

* Truth About Voter Fraud, supra note 10, at 6.
" Id. at 7.

" Keesha Gaskins, Smoke and Mirrors: Alleged Non-Citizen Voting in NM and CO, Brennan Center for Justice
(Apr. 1, 2011), http://www brennancenter.org/blog/archives/smoke _and_mirrors_alleged_non-

citizen_voting_in_new_mexico_and_colorado/.
"E. g, Milan Simonich, New Mexico Dems Pan Official’s Yoter Fraud Claims, The El Paso Times, June 19, 2011,

Hable at bp:/fwww.elpasotimes.com/mews/cl 18308522 Matthew Reichbach, Legality of Actions Questioned:
Duran Grilled Over Voter File Examination, Center for Civic Policy: ClearlyNewMexico.com, July 15, 2011,
available af hitp://www.clearlynewmexico.cony?p=6917.
™ Colorado Dept. of State, Comparison of Colorado’s Voter Rolls with Department of Revenue Non-Citizen
Records (March 8, 2011), available at http://cha house gov/images/stories/documents/co_non_citizen_report.pdf.
" Dept. of Homeland Security, 2009 Yearbook of Immigration Statistics (Aug. 2010) at 57, available at
atp.unew, dhs govidlibrany/ussets/statistics/vearbook/ 2009/0is_vb 2009.pdf.
¥ Colorado, supra note 78 at 4.
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C. Anti-Fraud Measures Have Chilled Voter Participation

Though the fraud that new state voting restrictions supposedly redress is an illusion, massive
disfranchisement of Americans through the implementation of these restrictions is a reality. A
recent academic study concluded that approximately 2.2 million registered voters did not or
could not vote in 2008 because of a lack of identification.®' In coming elections, this number is
likely to grow, as millions more voters who lack identification become subject to strict photo ID
requirements. In 2008, only two states, Georgia and Indiana, required in-person voters to
produce one of a limited number of acceptable photo Ds.® As of September 3, 2011, seven
more states — Kansas, Wisconsin, Rhode Island, Texas, Tennessee, South Carolina, and Alabama
- will impose similar requirements on voters during or after the 2012 election cycle.

Based on what we know about those who-lack identification and-struggle with barriers to
obtaining it, these excluded voters were disproportionately racial and ethnic minorities. A 2010
report from the South Carolina State Elections Commission, for example, found that 178,175
registered voters in the state did not possess either a driver’s license or identification card issued
by the Department of Motor Vehicles. African Americans constitute 30.4% of registered voters
in South Carolina, but a disproportionate 35.8% of voters who lack a DMV-issued photo
identification.®

Many proponents have argued that, since photo IDs are required for so many common purposes,
like driving a car or boarding an airplane, producing an ID for voting does not impose a great
burden. Such comparisons are misplaced. Voting is not a privilege like driving or flying.
Rather, it is a fundamental right guaranteed by more constitutional amendments than any other
right we have as Americans. Because of the primary importance of the franchise, any law that
threatens to make it more difficult to vote faces the strongest constitutional scrutiny. By contrast,
actions like buying alcohol, driving, and flying are not constitutionally enshrined, and can be
limited by restrictions, such as ID requirements, so long as restrictions are applied evenly and are
justified by a legitimate government interest.™

Conclusion

In order for the United States to continue as one of the world’s leading democracies, it must
ensure all eligible citizens are able to register and cast their ballots. Elected officials should be
seeking ways to encourage more voters, not inventing baseless excuses to deny voters the ability
to cast their ballots.

The ACLU urges states to revisit the use of voter IDs, citizenship requirements, restrictions
imposed on registrations, voting periods, criminal disfranchisement laws and other voter

& Alverez, R. Michael et al,, 2008 Survey of the Performance of American Elections, 59 (2009) available at
http://vote.caltech.edw/drupal/node/231.

82 NCSL Map, supra note 6.

% South Carolina Voter Registration Demographics: Registered Voters Without A Driver’s License or Identification
Issued by DMV, Jan. 25, 2010 (appendix to ACLU letter to DOJ re: SC preclearance), available at
hip/www.aclu.org/files/assets/comment_under_section_5_re_submission_ng  2011-2495 pdf.

¥ See, e.g., Todd B. Tatelman, Congressional Rescarch Service, Interstate Travel: Constitutional Challenges to the
Identification Requirement and Other Transportation Security Regulations 9 (December 21, 2004), available at
www.fas.org/sgp/crs/RL32664.pdf.
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suppression tactics. However, turning back the tide on such regressive state measures is not
enough. As it did by passing the historic Voting Rights Act, the National Voter Registration Act,
and the Help America Vote Act, Congress should continue to adopt uniform federal laws
designed to protect, restore, and expand all citizens” fundamental right to vote. Such proposals
should include passage of the Democracy Restoration Act — a federal standard that restores
voting rights in federal elections to the millions of Americans who are living in the community,
but continue to be denied their ability to fully participate in civic life because of a past criminal
conviction. Other federal legislative reforms should include providing affidavit alternatives to
voter ID and citizenship requirements, modernizing voter registration processes, and developing
uniform federal standards for early voting, voting by mail, and casting provisional ballots in
federal elections.

Finally, the ACLU has urged and continues to urge the Department of Justice (DOJ) to fully
enforce federal laws where states violate citizens’ fundamental rights by the passage of new
regressive voting laws. Over the last few weeks, the ACLU has been joined by over 50,000 of
our members and activists in calling on DOJ to ensure compliance with the Voting Rights Act
(VRA). We have urged DOJ to scrutinize new voting restrictions aggressively for discriminatory
impact, refuse to pre-clear laws under Section 5 of the VRA that have a discriminatory purpose
or effect, and to bring cases under Section 2 of the VRA in other states where necessary to
challenge regressive voter laws. As we approach another election year, Congress must continue
to provide the Department of Justice and other federal entities with the resources and support
they need in order to enforce the laws that guarantee Americans broad and nondiscriminatory
access to the ballot.

Measures that repress voting are a dangerous and misguided step backward in our ongoing quest

for a more democratic society and we commend this Subcommittee’s attention to the impact of
these new restrictive state voting laws.

15
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Statement by the AFL-CIO
on “New State Voting Laws: Barriers to the Ballot?”
Before the Subcommittee on the Constitution, Civil Rights, and Human
Rights of the Senate Committee on the Judiciary
Thursday, September 8, 2011

Thank you Chairman Durbin, and members of the subcommittee, for the
opportunity to provide a statement for the record in this important hearing. The American
Federation of Labor and Congress of Industrial Organizations (AFL-CIO) is a voluntary
federation of 56 national and international labor unions, representing 12.2 million
members, including 3.2 million members in Working America, the AFL-CIO’s
community affiliate. We are teachers and miners, firefighters and factory workers, bakers
and engineers, pilots and public employees, doctors and nurses, painters and plumbers—
and more. Within the AFL-CIO, constituency groups bring particular attention to workers
who are persons of color, women, veterans or part of the lesbian, gay, bisexual and
transgender communities.

The AFL-CIO historically has played an active role in protecting and advancing
the right to vote for all Americans. We have done so legislatively at the federal and state
levels and devoted substantial resources to assist union members and others to register.
Most recently, in 2004 and 2008, the AFL-CIO conducted a non- partisan voting rights
protection program to ensure that those who were eligible to vote were given their fair
right to vote and those votes properly counted.

In the United States, the right to vote and the free and fair exercise of voting
rights by all eligible voters are fundamental principles of our democracy. However, in
the past year, we have witnessed a disturbing increase in state legislation to impose

unwarranted restrictions on voting. This legislation has included oppressive photo
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identification requirements, proof of citizenship to register to vote, attacks on third party
voter registration and reductions in early voting days, as well as other types of
restrictions, all with the singular purpose of disenfranchising certain voters.

Specifically, legislation has been introduced in more than thirty states and already
passed in at least seven states requiring voters to present current government-issued photo
identification when voting. In addition to photo identification requirements for in person
voting, Kansas, Texas and Wisconsin now have photo identification requirements for
absentee voting. Governors in Montana, Minnesota, North Carolina, New Hampshire
and Missouri vetoed photo identification bills that passed their legislatures. At least ten
states introduced legislation that would require proof of citizenship to register to vote.
These citizenship laws have a disparate impact on naturalized immigrants and on elderly,
poor and other citizens who lack this documentation.

Efforts to adopt restrictive voting legislation have been part of a coordinated
campaign across the country to attack democracy. The proponents of voter photo 1D and
other restrictive legislation, including the American Legislative Exchange Council
(ALEC), the conservative organization linked to corporate and right-wing donors
including the billionaire Koch brothers, also have promoted companion legislation that
attacks the rights of workers and collective bargaining.

The AFL-CIO and its affiliated unions are opposed to these laws. Legislation
requiring voter photo IDs creates a disproportionate burden on racial minorities, senior
citizens, immigrants, the homeless, disabled, young people and low-wage workers.
Research sponsored by the Brennan Center for Justice has found that approximately 11

percent of all eligible voters do not have current government-issued photo IDs.
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Nationwide, 18 percent of citizens 65 and older, 25 percent of African American voting-
age citizens, 16 percent of Latino voting-age citizens, 20 percent of young people (ages
18-29) and 15 percent of citizens earning less than $35,000 a year do not have current
government photo IDs. In Wisconsin alone, according to a recent University of
Wisconsin-Milwaukee study, those without state issued photo identification who would
need to obtain one to vote include 23 percent of Wisconsinites over the age of 65, 55
percent of African American males, 49 percent of African American women, 46 percent
of Hispanic men and 59 percent of Hispanic women. In its Progress Report, the Center
for American Progress Action Fund estimates voter ID bills would depress Latino voter
turnout by as much as 10 percent.

And, several recent incidents in Wisconsin underscore how a photo ID
requirement can disenfranchise eligible voters. Wisconsin launched a “soft”
implementation of parts of the state’s voter ID law during the just-concluded July and
August state senate recall elections. Under the new law, poll workers were required to
ask voters for their photo identification but voters were not required to provide it. WTMJ
NBC 4 in Milwaukee reported that in the city of Glendale, during the recall efforts in
State Senate District 8, voters experienced long lines, including up to 40- minute waits,
because of limited polling places and poll workers asking voters to show photo ID. Not
connected to the recall elections, but just as problematic, the Daily Kos reported that a
Wisconsin DMV worker told a young voter seeking a supposedly state-guaranteed free
ID that he could not get one because he did not have enough activity in his bank account
to constitute proof of address. Worse, the DMV posts no signs about the opportunity to

obtain a free ID and DMV personnel are not instructed to tell voters they can get the ID
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without charge. These examples foreshadow greater problems likely to arise when states
implement these laws statewide, and they underscore the need for thorough and proper
training of personnel and education of voters on the new laws. The combination of
restrictive laws, poorly trained election workers and inadequate public notice greatly
increases the risk of voter disenfranchisement.

The assault on voting rights and democracy is not limited to photo identification
laws, however. In Ohio, Gov. Kasich signed into a law a bill that shortens the state’s
early voting period, bans in-person early voting on Sundays, prohibits boards of election
from mailing absentee ballot requests to voters, and allows poll workers to refuse to tell
voters where they can vote. Qutraged citizens in Ohio are working together to collect
signatures to put Ohio’s oppressive voting law, HB 194, on the ballot for November
2012. Florida recently enacted legislation that will, among other provisions, impede full
civic participation by curtailing early voting, prohibiting voters from updating their
addresses at the polls when they move between counties, and impose onerous new
requirements and stiff criminal penalties on organizations engaged in voter registration
activities. Notably, more than half of African-Americans voted early in Florida in the
2008 election and fewer early voting days will decrease turnout among this traditionally
disenfranchised group. As reported in Politico, Florida State Senator Mike Bennett (R-
Bradenton) explained the new law as follows:

Do you read the stories about the people in Africa? The people in

the desert, who literally walk two and three hundred miles so they can

have the opportunity to do what we do, and we want to make it more

convenient? How much more convenient do you want to make it? Do we

want to go to their house? Take the polling booth with us? This is a hard-

fought privilege. This is something people die for. You want to make it

convenient? The guy who died to give you that right, it was not
convenient. Why would we make it any easier? | want 'em to fight for it. I
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want 'em to know what it's like. I want them to go down there, and have to
walk across town to go over and vote.

Proponents of photo ID legislation, citizenship requirements and other restrictions
have been unable to provide evidence to support their claims that these strict
requirements provide solutions to problems that threaten voting integrity, correct election
irregularities or combat voter fraud. Current election laws that do not include strict photo
ID provisions have proven to be effective and have not presented impediments to free and
fair elections. Moreover, claims of voter fraud have gone unproven time and again.
According to the New York Times, in 2007, a five-year investigation by the Bush Justice
Department, yielded only 86 convictions out of 196 million votes cast.

There is also evidence that the administration and implementation of legislation
requiring voter IDs, citizenship requirements and imposing other restrictions on voting
requires significant monetary resources, creates an excessive financial burden for states
already in financial crisis, and further depletes resources needed for basic services for
state residents, including education, health and human services, police and fire protection
and other critical needs. The costs of implementation are significant; for example, a
legally compliant photo ID law can cost a state millions of dollars. Wisconsin’s law,
according to the Wisconsin Legislative Fiscal Bureau, will require more than $5 million
to implement.

There is also a severe burden on the would-be voter. The cost and effort to secure
the underlying documentation needed for the free ID, such as a birth certificate, may be
prohibitive for many voters, particularly the poor, elderly and students. These citizens

are simply disenfranchised, and others with the means to pay for the documentation are
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essentially paying for the right to vote, regardless of whether the state-issued
identification is “free” otherwise.

Legislatures should enact reforms that increase voter participation, not pass laws
that impair the ability of eligible voters to cast ballots. Voter suppression legislation is an
attack on democracy and voting rights and is part of a coordinated effort to attack
working people. The AFL-CIO firmly opposes voter photo ID legislation and other
measures that restrict or curtail voting.

Thank you for the opportunity to provide this statement for the recofd in

connection with this hearing.
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Statement of Angela Peoples and Tobin Van Ostern, Campus
FProgress
To the Senate Judiciary Subcommittee on the Constitution,
Civil Rights and Human Rights
September 2011
At the hearing entitled

“New Voting laws: Barriers to The Ballot?”

We appreciate the opportunity to submit this statement to the Subcommittee. Campus Progress is the
youth division of the Center for American Progress, a national nonpartisan organization. Compus
Progress works with and for young people to promote progressive solutions to key political and social
challenges. Through programs in activism, journalism, and events, Campus Progress engages a diverse
group of young people nationwide, inspires them to embrace progressive values, provides them with
essential trainings, and helps them to make their voices heard on critical issues.
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Voting is a sacred and fundamental pillar of our democratic society. Every year millions of American
young people mark their transition to adulthood by registering to vote with the aim of making their
electoral voices heard. Campus Progress and the young people we represent are concerned that this
cherished right is being undermined by a growing trend in states across the country to pass laws that

fimit millions of citizens’ ability to vote.

Among other current legislative threats to voting are so-called “Voter ID” laws requiring specific forms of

identification in order to cast a ballot on Election Day. Campus Progress opposes Voter ID laws because;

1. Voter ID laws address a fake problem. The claimed intent of these laws is to prevent fraud, but
in fact there are almost no cases of fraud through voter impersonation.

2. The laws undermine the right to vote, particularly for young people, low income people, people
of color, the elderly, the disabled, and America’s veterans, groups that already face
disadvantages in the political process.

3. The laws are a cynical attempt by corporate funded conservatives to exclude progressive voters

from the democratic process.

We are inspired by the leadership of Members of Congress such as Senator Richard Durbin (IL) who have

brought the issue of systematic voter suppression to the national stage.
We agree with Senator Durbin, Senator Bennett, and the fourteen additional Senators that wrote the
Department of justice urging them to review the laws being passed in covered jurisdictions due to the

Department’s authority under Section 5 of the Voting Rights Act.

New Voting Legisiation Disproportionately Harms Young People and Other Historically Excluded Citizens

In state legislatures across the country, young people’s right to vote has been under attack. In February,
New Hampshire, House Speaker William O’Brien said that state voting laws needed to be passed to
“tighten up the definition of a New Hampshire resident.” O’Brien claimed that college towns that
experience hundreds of same-day voter registrations are plagued by “kids voting liberal, voting their

feelings, with no life experience.” Such offensive views about the rights and capacity of young people
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seem to carry over into other states, such as Texas, which prohibits student 1Ds as an acceptable form of

identification for voting purposes.

Wisconsin's new law also makes it more difficult for students to vote. The restrictive law accepts
student ID's as a valid form of identification, as long as they have a photo, signature, and expiration date
not two years later than issuance. But none of Wisconsin's current student 1Ds meets all of those
requirements. People of color is Wisconsin are also more likely to be adversely affected by new
legisiation. Fifty-nine percent of Latina women and seventy-eight percent of black males between the

ages of 18-24 currently lack a driver’s license.*

In a New York Times op-ed Congressman John Lewis {GA-5) called the growing trend to enact various
barriers to voting the “most concerted effort to restrict the right to vote since before the Voting Rights
Act of 1965.”% He identified the Voter ID laws as a central component of a counterattack on the
progress our democracy has made since the 1960°s. Similarly, at the Campus Progress National
Conference in July 2011, former President Bill Clinton told 1200 young attendees, “There has never been
in my lifetime, since we got rid of the poll tax and all the Jim Crow burdens on voting, the determined
effort to limit the franchise that we see today.”

http://www.politico.com/news/stories/0711/58419.htmi

Voter ID laws require that citizens display an unexpired government issued ID in order to vote. This
threshold to cast a vote may seem to some like a fairly easy one to cross, but when you consider the
demographics of those who do not have the required ID, the picture looks very different. Fifteen
percent of low income people, twenty percent of young voters, and as twenty-five percent of African

American voting age citizens do not have an 1D that allows them to vote under these new laws.’

The sponsors of these Voter ID faws claim they are waging a war on widespread voter fraud. But there
are almost no cases of the kind of voter fraud these laws are designed to prevent. Based on reported

cases, someone is more likely to be struck by lightning than to commit voter impersonation fraud. Most

1http://wwwlwvwi.org/Porta(s[O(!ssues}\dvocacv/PD!‘“/Voterm unneeded unfair_expensive.pdf

? New York Times op-ed
3 hitp://www advancementproject.org/sites/default/files/ Photo%201D%20Report%20FINALY%204-6-2011 pdf
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documented voter fraud is actually linked to absentee ballots, a kind of fraud that Voter ID laws do not
address.

In the example of Wisconsin, where a Voter ID law has been passed, out of the 2.9 million votes cast in
2004 there were only 18 fraudulent votes.* None of those votes were cast by someone impersonating
someone else. Voter ID faws not only fail to prevent voter fraud, but they make voting more difficult for

the more than 558-thousand people in Wisconsin without proper identification cards.’

Additionally in states like South Carofina®, Kansas’, and Texas® that have passed Voter ID Laws, fewer
than ten cases of voter fraud have been reported over the past five years, These laws however do leave

over a million people without the required identification to vote.

Other research from the Advancement Project® and other non partisan groups confirms that voter
impersonation fraud is not happening on any significant scale and thus is not a real threat to our
democracy. However, these new Voter ID laws are such a threat. If passed throughout the country they
would actively disenfranchise over twenty million legal citizens who do not have an ID that meets the
new requirements to vote.’ That is more than one out of every ten eligible voters. — or the entire

populations of Missouri, Kansas, Oklahoma, Arkansas, and Kentucky combined.

Voter ID Laws Are an Organized Attempt to Disenfranchise Vulnerable Voters

Last March, Campus Progress exposed the fact that the model “voter ID” law used by several of these
state legislatures was drafted by a Washington, DC, group called the American Legislative Exchange
Council {ALEC), affiliated with right-wing donors and corporations.™® ALEC says its mission is to promote
“free markets, limited government, federalism, and individua! liberty.” 1t is unclear how suppressing the
right to vote ~ the cornerstone of our democracy—furthers individual liberty or any other component of

ALEC’s stated agenda.

* http:/fwww truthaboutfraud.org/case_studies_by_state/wisconsin_2004.htm!

° http://www4.uwm.edu[eti/ZOO?/VoteﬂDthtm
ttg [inews.yahoo.com/iesse-jackson-calls-south-carolina-voter-id-law-215900375.htmi
ttg J[gramepohtscs wordpress.com/2010/08/20/numbers- dont-match kobachs~message[

® http/fwww, advancement roject.org/sites/default/files/Photo%201D%20Re, ort%ZOFINAL%204 6-2011.pdf

10 hitp/fwww advancementoroiect. org/sites/default/files/Photo% 201D% 20Report % 20F INAL%204-6-201 1. pdf
Bhttp.//campusprogress.org/articles/conservative_corporate advocacy. group alec behind voter_disenfranchise

L
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Campus Progress has recently uncovered new evidence of ALEC connections to all Voter 1D legislation

passed in that past year. Our research indicates that every single one of the five states that passed

Photo ID legislation had ALEC members as co-sponsors of the legislation.

In Texas, one of the co-sponsors was the former National Chairman of ALEC’s Board of Directors, Rep.
Tom Craddick. In Wisconsin, co-sponsors include the former ALEC Wis. State Chair, Rep. Robin Vos, and
current Senate Majority Leader and former ALEC State Chairman, Rep. Scott Fitzgerald. In South
Carolina co-sponsors include the ALEC State Chair and member of ALEC’s National Board of Directors,
Rep. Liston Barfield. In Tennessee co-sponsors includes the ALEC State Chair and member of ALEC's
National Board of Directors, Rep. Curry Todd. Finally, in Kansas co-sponsors include numerous members

of ALEC such as Rep. Steve Brunk, Rep. Lance Kinzer, Rep. Marvin Kieeb, and Rep. Peggy Mast.

The influence that the ALEC co-sponsors had on the legislation is clear. In examining the first section of

definitions of the proposed Pennsylvania Voter ID legistation, HB 934", it is possible to see just how

similar it is to the ALEC model legislation uncovered by Campus Progress.”® The definitions are
substantively identical, there is very similar wording, and the requirements are in the exact same order..
in other states, due to pre-existing state statutory provisions, the order of the legislative language may

have varied but the content is substantively very similar.

To learn more about the Voter ID laws and how they are being spread, visit the Campus Progress Voter

ID page at www.campusprogress.org/VoteriD

Angela Peoples is the Policy and Advocacy Manager for Campus Progress at the Center for
American Progress, where she directs advocacy work on issues of critical importance to young
people including immigration reform, LGBTQ rights, affordable education, and voting rights. She
graduated from Western Michigan University. Angela was formerly the Legislative Director of
the United States Student Association, where she played a key role in campaigns to enact
legislation to increase college access and affordability, including the American Recovery and
Reinvestment Act and the Health Care and Education Reconciliation Act. She also supported
grassroots voter registration and get out the vote efforts during the 2008 election in Michigan
and Wisconsin. As a student she collaborated with universities across the state of Michigan to
develop and institutionalize the Student Association of Michigan.

www.legis.state.pa.us/cfdocs/legis/PN/Public/btCheck.cfm ?txtType=HTM&sessYr=20118&sessind=08&billBod
y=H&billTyp=B&billNbr=09348pn=1003
B http:/fimages2 americanprogress.org/campus/web/ALEC voter 1D model legisiation pdf
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Tobin Van Ostern is the Communications Manager for Campus Progress at the Center for
American Progress. Tobin is a graduate of The George Washington University, where he
received a B.A. in International Affairs. While in college, Tobin was the National Director of the
student wing of the Obama for America campaign —Students for Barack Obama~ as well as a
National Co-Chair of the campaign. In this capacity, he helped lead Students for Barack Obama
from its initial launch with twenty chapters to over 1,000 chapters nationally by Election Day in
2008.
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Statementfor Hearing on Barriesr to the Ballot
By Rob "Biko" Baker
Executive Director League of Young Voters

Qur democracy is imperfect. No matter how hard the founding fathers fought, scraped and debated to
perfect the political process, they still left room for future generations to continue to improve our
legislative undertakings. Despite their contradictions and weak points, they understood that American
citizens' unalienable rights needed to be defended by consistently upgrading and improving our
democracy. And while the ideological differences ran as deep, if not deeper, than they do today, the
framers of the Constitution understood that the right of an individual to participate should be
unimpeded and without obstacles.

Today, thanks to this imperfect process, groups of citizens who were once permanently relegated as
second class citizens, have a voice in our democracy.

Yet, many of these voices are being threatened to be silenced by Voter 1D laws that prevent many of the
nation's most vulnerable constituencies from participating in the process. While champions of these
laws say that they protect elections, the truth is that they suppress the vote by implementing unneeded
barriers and obstacles. In Wisconsin, for example, the State Legislature enacted the most stringent
Voter ID bill in the country, even though the Department of Justice found less than a dozen individuals
who voted fraudulently in the 2008 elections. And the largest percentage of these folks were formerly
incarcerated individuals who were unaware that their rights had been stripped from them.
(http://legis.wisconsin.gov/senatefsen27 /news/Press/2011/c0l2011-004.asp)

Unfortunately, these laws hit young people the hardest. At the very time the young adults are being
rocked by the tough realities of the recession, they are being asked to spend extra cash and time to
participate in elections. And while proponents of Voter ID laws and individuals who are unfamiliar with
the cultural realities of young people may ask, "What's the big deal about getting an ID," the statistics
reveal that large segments of young people simply do not have the necessary identification to
participate in the upcoming election. in fact, according to the University of Wisconsin-Milwaukee's Marc
Levine, 78% of African Americans 18-24 in Milwaukee do not have drivers license. The transient nature
of youth populations, combined with their growing economic hardships, simply prevents them from
having the proper forms of identification. And even though the Wi Voter ID bill pays for new state IDs, it
does not pay for lost, stolen and or IDs of individuals who have recently moved.

While we should work hard to rid elections of fraud, we should not seek and implement a solutionto a
problem that does not exist. There are numerous ways that we can ensure that voters are participating
in good faith, like sharing the last four digits of their Social Security number on their voter registration
card, that have have worked for decades. These Voter iD laws not only prevent young people from
voting, but they also prohibit large percentages of people from becoming stakeholders in the civic
process. This is unacceptable. Because while the founding fathers may have restricted the right to
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vote to a certain class of people, future generations of law makers understood that this is right is to be
enjoyed by all American citizens, not just those that have proper ID.

Executive Director

The League of Young Voters

The League of Young Voters Education Fund
540 President St.

3rd Floor

Brookiyn, NY 11215

Cell: 213.925.1545

Phone: 347-464-VOTE (8683}

Fax: 718-522-4840

http://theleague.com/

http://www.youngvoter.org/
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BRENNAN
CENTER
FOR JUSTICE

Testimony of
The Brennan Center for Justice at NYU School of Law
Before the
United States Senate Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights and Human Rights

New State Voting Laws: Barriers to the Ballot?

September 8, 2011

The Brennan Center for Justice at NYU School of Law thanks the Senate Judiciary
Subcommittee on the Constitution, Civil Rights, and Human Rights for providing the
opportunity to present testimony at this important hearing, and in particular, discuss the
consequences of strict voter identification requirements.

The Brennan Center is a nonpartisan think tank and legal advocacy organization that
focuses on issues of democracy and justice. Among other things, we seek to ensure fair
and accurate voting procedures and systems, and to promote policies that maximize
citizen enfranchisement and participation in elections. We have done extensive work on a
range of voting issues of concern to Americans, including voter identification, voter
registration, and voting system security. Our work on these topics has included the
publication of studies and reports; assistance to federal and state administrative and
legislative bodies with responsibility over elections; and, when necessary, participation in
litigation to compel states to comply with their obligations under federal law and the
Constitution.

In the past year, state governments across the country have enacted a record number of
laws restricting access to the franchise.’ These laws have taken many forms—from
eliminating election-day registration, to restricting third-party voter registration activities,
to reducing the number of days for early voting and limiting the number of days for voter

! For an overview of these new laws, see Wendy Weiser & Nhu-Y Ngo, Voting Rights in 2011: A
Legislative Roundup, at

httpy//www. brennancenter.org/content/resource/voting,_rights in 2011 _a legislative_round-up/ (July 15,
2011). A comprehensive report on these laws will be available next week at the same page.

1
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registration. By far the most common legislation of this type introduced in the 2011
legislative session was legislation requiring photo ID for in-person voting. Thirty-four
states introduced laws requiring voters to produce photo IDs for in-person voting. Of the
states that do not have a voter ID laws, only three—Oregon, Vermont and Wyoming—
did not consider voter ID legislation this year. Of the states considering new legislation
this year, twenty-two defeated photo 1D legislation in the legislature.” Six states passed
strict “no-photo, no-vote” voter ID laws;3 and three extended the new photo ID
requirements to absentee voters." In five states, governors’ vetoes prevented photo ID
legislation from becoming law.® And, as a result of activity this session, in November
2011 in Mississippi and November 2012 in Missouri, voters will consider ballot measures
to amend their state constitutions to require photo IDs for all voters.

The Brennan Center’s testimony will focus on these new voter ID laws. Following a brief
discussion of the constitutionality of the new photo ID laws, the Brennan Center will
provide an assessment of the evidence related to two issues that are critical to
understanding the impact of these new laws, specifically: (a) available empirical evidence
related to rate of possession of photo ID by voting-age American citizens, including the
effect of voter ID laws on voter turnout, and; (b) the true incidence of voter fraud—
particularly with respect to voter impersonation, including an evaluation of the most oft-
cited and recent allegations of voter fraud in the photo ID debate.

I. Voter ID Laws Are Not Per Se Constitutional

Advocates for photo ID laws often subscribe to the inaccurate belief that the U.S.
Supreme Court’s divided decision upholding Indiana’s photo ID law in Crawford v.
Marion County Election Board rendered all state photo ID laws immune to constitutional
challenge.6 In Crawford, the Court upheld Indiana’s photo ID law against a broad
“facial” attack to its constitutionality. In doing so, the Court made clear that the photo ID
law remained subject to challenge as a matter of law by particular groups or individuals

2 Alaska, Arkansas, California, Colorado, Connectiont, Delaware, Hawaii, Illinois, Iowa, Maine, Maryland,
Massachusetts, Mississippi, Nebraska, Nevada, New Mexico, New York, Ohio, Virginia and West
Virginia. There is pending photo ID legislation in New Jersey and Pennsylvania.

3 Alabama, Kansas, South Carolina, Tennessee, Texas, and Wisconsin.

# Kansas, Texas, and Wisconsin.

> Minnesota, Missouri, Montana, New Hampshire and North Carolina. The New Hampshire State Senate
will take up the measure to override the gubernatorial veto in September 201 1.

¢ Those challenging photo ID laws to date have argued that they violate federal or state constitutional
protections under a variety of theories: they impose constitutionally unjustified burdens on voters without
photo ID; the differential treatment of voters with and without photo ID violates the Equal Protection
Clause of the Fourteenth Amendment; requiring a voter without ID to pay to obtain one violates the
Twenty-fourth Amendment’s prohibition on poll taxes; and photo ID laws run afoul of various state
constitutional protections of the right to vote, which may be stronger than their counterparts in the U.S.
Constitution.

2
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who were unconstitutionally burdened by the law.” The Court expressly singled out as
groups who might bring a successful challenge “elderly persons born out of state,”
“persons who because of economic or other personal limitations may find it difficult to
secure a copy of their birth certificate” or other documents needed for photo ID, homeless
people, and people with a religious objection to being photographed.® In addition to
leaving the door open to challenges by affected voters, the Court also left the door open
to challenges to other photo ID laws that burden voters more than Indiana’s.

The factual record in Crawford largely compelled the Court’s decision refusing to
invalidate Indiana’s photo ID law. The Court held that the scant record put before it did
not present sufficient eVIdence of the burdens the law would impose on voters to justify
striking down the law.’ Consequently, a future lawsuit with a more developed factual
record may lead to a different result than Crawford.

Finally, photo ID laws may also be vulnerable to lawsuits based on state constitutional
rights. For example, Missouri’s photo ID law was struck down by the state’s Supreme
Court, which found that the Missouri Constitution had stronger voter protections than the
federal constitution, '

For all of these reasons, the Supreme Court’s divided decision in Crawford v. Marion
County Elections Board should not be read as a universal constitutional endorsement of
Indiana’s photo ID law, let alone all photo ID laws.

11 Photo ID Requirements for Voters Negativelv Impact Voting

The best available empirical evidence shows that significant percentages of voting-age
American citizens do not possess valid, government-issued photo identification.

Regardless of whether new photo ID laws are constitutional, they are certainly bad
policy. Statutes obliging American citizens to obtain and produce government-issued
photo ID before being permitted to vote threaten to disenfranchise millions of Americans.
The seminal study on this issue, Citizens Without Proof—a report based upon a
nationwide survey by the National Opinion Research Corporation sponsored by the
Brennan Center in late 2006—found that 1 1% of voting-age American citizens do not
have current, government-issued photo 1Ds.'! That represents more than 21 million

7 See generally Vishal Agraharkar, Wendy Weiser & Adam Skaggs, The Cost of Voter ID: What the Courts
Say, BRENNAN CENTER FOR JUSTICE 3-4 (201 1), available at

http://brennan.3cdn.net/2f0860fb 7310559359 _zzm6bhnld.pdf,

$ Crawford v. Marion County Election Bd., 553 U.S. 181, 199 (2008).

® 1d. at 200-03.

 1d. at 201.

"'BRENNAN CENTER FOR JUSTICE, CITIZENS WITHOUT PROOF (2006), available at

hitp://www brennancenter.org/page/~/d/download_file_39242 pdf.

3
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individuals. Any policy that would operate to completely bar or limit access to a
population of this size from the polls must be viewed with scrutiny and compels demand
for a well-supported rationale for its implementation.

These findings in Citizens Without Proof are consistent with other independent studies.
For instance, a 2008 Collaborative Multi-ethnic Post-election Survey of registered voters
in eighteen states found that 8% lack a valid, state-issued photo ID with their current
address.'”> And a 2007 Indiana survey found that over 13% of registered Indiana voters
lack a valid Indiana driver’s license or an alternate Indiana-issued photo 1D."

Also of significant concern is the substantial evidence that poor, elderly, and nen-white
citizens are less likely than the general population to possess the requisite current
government-issued photo ID. In Citizens Without Proof, we found:

e Citizens earning less than $35,000 per year are more than twice as likely to lack
current government-issued photo identification as those earning more than
$35,000. Specificaily, at least 15% of lower-income voting-age American
citizens do not have this type of documentation.

e Of citizens age sixty-five and above, 18% lack current government-issued photo
iD.

e Upto25% of voting-age African-American citizens lack valid, govemment—
issued photo ID, compared to 8% of voting-age white citizens.

Again, other empirical studies have come to the same conclusions. For example:
* A 2005 telephone survey of Indiana voters aged sixty and older found that 10%

lack a valid state driver’s license. Within this population, the survey concluded
that 30% of non-white voters do not have a valid license.

2 LORRIE FRASURE ET AL., 2008 COLLABORATIVE MULTI-RACIAL POST-ELECTION SURVEY: COMPARATIVE
MULT-RACIAL SURVEY TOPLINES 24 (2008), available at hitp://cmpstudy.convassets/CMPS-toplines.pdf.
" MATT A. BARRETO, STEPHEN A. NUNO, & GABRIEL R. SANCHEZ, THE DISPROPORTIONATE IMPACT OF
INDIANA VOTER ID REQUIREMENTS ON THE ELECTORATE (2007), available at

Bty ddepisvashington. edufuwiser/documents/Indiona_voter.pdf

" BRENNAN CENTER FOR JUSTICE, supra note 11.
" VOTER IDENTIFICATION IN INDIANA: A DEMOGRAPHIC ANALYSIS OF IMPACT ON OLDER INDIANA
CITIZENS (2005) (survey of 843 Indiana registered voters aged 60 and older). This survey was attached to
the Plaintiffs” Motion for Summary Judgment at a district court proceeding in Crawford v. Marion County
Election Board. See Motion for Summary Judgment by Plaintiffs, attach. &, Ind. Democratic Party v.
Rokita, 458 F. Supp. 2d 775 (2007).

4
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e A 2006 national survey sponsored by the Center on Budget and Policy Priorities
found that 8.9% of African-Americans born in the U.S. do not have a passport or
birth certificate available.'®

e A 2007 statewide telephone survey of Indiana residents concluded that state
residents with only a high-school degree are 9.5% less likely to have access to
valid photo ID than college graduates. '’

* A 2007 regression analysis of data from the Georgia Secretary of State and the
Georgia Department of Driver Services determined that, compared to white
voters, black voters were over three times more likely to lack valid forms of
identification. Women and the elderly were also significantly less likely to
possess a valid driver’s license or state ID card.'®

¢ The 2008 Collaborative Multi-ethnic Post-election Survey found that 14% of
blacks and 7.3% of Latinos lack a valid, statc-issued photo ID with their current
address, compared with 5.8% of whites. b

Attempts to Discredit Studies That Show a Significant Number of Americans do not
have Government Issued ID are Unpersuasive.

As the seminal national study on the question of how many Americans eligible to vote
possess current government issued photo ID, Citizens Without Proof is regularly cited by
academics, politicians and advocates as conclusive evidence of how many Americans
will be impacted by laws imposing harsh and restrictive photo ID requirements on voters.
It has also, consequently, been the focus of criticism of studies on the subject from
proponents of strict photo ID laws.

The results reported in Citizens Without Proof are based on a national survey conducted
by the nationally well-respected research firm Opinion Research Corporation (ORC).
ORC helped determine neutral question wordings, conducted the questioning of survey
participants, and then corrected for biases. The Brennan Center correctly and ethically
disclosed all results, along with their statistical significance. The Brennan Center and

16 ROBERT GREENSTEIN, LEIGHTON KU & STACEY DEAN, SURVEY INDICATES HOUSE BILL COULD DENY
VOTING RIGHTS TO MILLIONS OF U.S. CITIZENS 1 (2006), available at hitp://www.cbpp.org/files/9-22-
06id.pdf.

Y MATTA. BARRETO, STEPHEN A, NUNO, & GABRIEL R. SANCHEZ, VOTER ID REQUIREMENTS AND THE
DISENFRANCHISEMENT OF LATING, BLACK AND ASIAN VOTERS (2007), available at
http://www.brennancenter.org/dynamic/subpages/download_file 50884.pdf.

¥ M.V. Hood 111 & Charles S. Bullock, 1L, Worth a Thousand Words?: An Analysis of Georgia’s Voter
Identification Statute, 36 AM. POLITICS RESEARCH, no. 4, July 2008 at 555-579, available at
http://apr.sagepub.com/content/36/4/555 abstract.

' FRASURE ET AL., supra note 12.
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ORC acted under proper methodological and ethical protocols for gathering data and
reporting conclusions.

The most recent attack on Citizens Without Proof comes from Hans von Spakovsky and
Alex Ingram, who recently published a Heritage Foundation memo claiming that Citizens
Without Proof'is flawed in both its conclusions and methodology.” Von Spakovsky and
Ingram make a number of false and misleading about Citizens Without Proof. A detailed
response to those criticisms can be found in a document (“Citizens Without Proof Stands
Strong ") that is annexed as an exhibit to this testimony.

The three main responses in Citizens Without Proof Stands Strong are as follows: firsty
von Spakovsky and Ingram wrongly criticize the survey because it “could have included
illegal and legal aliens.”®' This speculation baseless. As Citizens Without Proof clearly
reports, ORC specifically questioned survey participants as to whether they were U.S.
citizens, using questions generally accepted in the industry. The survey results were
limited to U.S. citizens of voting age and did not include illegal or legal aliens. Von
Spakovsky and Ingram also try to criticize the survey on the ground that it was not
limited to “actual or likely voters, registered voters, or even eligible to vote at all {sic].
This too is baseless. Citizens Without Proof does not purport to present findings of how
many actual, likely, or registered voters do not have the documents. Actual or likely
voters are not the only citizens who have the right to vote. It is certainly relevant to assess
how many of those who are entitled to vote would be prevented from doing so if they
tried because of a photo ID or proof of citizenship requirement.

3322

Second, von Spakovsky and Ingram entirely misrepresent the survey questions asked by
ORC for the survey used by Citizens Without Proof. For instance, they claim that the
survey “did not ask respondents whether they had government-issued IDs”*, even
though question one in the survey asked respondents whether they have a “current,

unexpired government-issued ID."**

Third, von Spakovsky and Ingram cite two questionable studies and their own haphazard
data analyses to show that Citizens Without Proof is wrong. % Von Spakovsky and
Ingram entirely ignore the overwhelming weight of the academic research documented
above, all of which supports the Brennan Center’s conclusions. In their own analyses,

» See HANS A, VON SPAKOVSKY & ALEX INGRAM, WITHOUT PROOF: THE UNPERSUASIVE CASE AGAINST
VOTER IDENTIFICATION (2011), available at http:/forigin.heritage org/research/reports/201 1/08/without-
proof-the-unpersuasive-case-against-voter-identification.
b2}

Id.

2011, hitp://www brennancenter.org/content/resource/citizens without_proof stands_strong/. .
2
* VON SPAKOVSKY & ALEX INGRAM, SUPRA NOTE 20,

6
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they repeatedly cite the flawed list-matching comparisons documented below to bolster
their flawed allegations.

In short, von Spakovsky and Ingram fail to raise any legitimate criticism of Citizens
Without Proof. Their baseless assertions should not be treated with the same seriousness
as a national study conducted by one of the nation’s best and most respected research
firms, or all of the independent and empirically rigorous studies conducted before and
since.

Comparisons of voter registration lists with driver’s license and state identification
card lists are not sufficient to demonstrate conclusive rates of ID ownership in a
particular state.

Proponents of strict voter ID laws have also attempted to discredit studies showing many
Americans do not have 1D required under these laws by comparing the numbers of state
issued IDs with the numbers of registered voters, or voting age citizens, in a given state.
Some advocates claim, using this flawed list-matching methodology, that the number of
government-issued photo IDs actually exceeds the number of possible voters. For
instance, in an attenpt to refute the fact that thousands of voting-age Kansans lack state-
issued photo IDs, Kansas Secretary of State Kris Kobach made a simple list comparison
between the number of US citizens in his state (2,126,179 persons), and the number of
Kansas driver’s licenses or non-driver ID in circulation (2,156,446). % Based upon his
comparison, Secretary Kobach concluded that there are more photo IDs in circulation
than there are eligible voters in Kansas.

A review of the list-management practices of the Kansas Department of Motor
Vehicles shows Secretary Kobach’s conclusion is flawed. The Kansas
Department of Motor Vehicles (“DMV”) only purges people who have moved
outside of the state if they apply for a license in another state, and then that state
notifies Kansas.?” If Kansas is not notified, the license remains on the DMV list
until it has been inactive for five years after the license’s expiration date.?®
Between 2005 and 2009, 351,462 Kansas residents over 18 left the state, raising
the possibility that many of these movers remain on the current DMV list.”

 IDs exceed voter-age residents, THE COLUMBUS DISPATCH (July 25, 2011)
http://thevotingnews com/state/ohio/ohio-ids-exceed-voter-age-residents-the-columbus-dispatchy.
*' Telephone Interview by Maria da Silva with Division of MotorVehicles clerk, Kansas Department of
Revenue (May 27, 2011).
.
1t is not unreasonable to assume that most of these residents still had current (or very recently expired)
licenses at the time they moved. Because Kansas purges its license lists afier five years of inactivity
following expiration, most of the people who moved between 2005 and 2009 could still have been on the
state’s DMV rolls in 2010. 350,000 is 16.2% of the number of licenses that Secretary Kobach cites.

7
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Likewise, unless a family member submits a death certificate, deceased persons
remain on the DMV list for five years after expiration.® Assuming that all
Kansans over 18 who died in the past five years had a license that expired in 2006
or later, there could be as many as 118,000 people on the 2010 license lists who
are no longer ative.”! Moreover, Kansas® driver’s license list and voting-age
population statistics both include permanent residents and other non-citizens who
cannot vote. According to the American Community Survey, in 2009 there were
104,731 residents of Kansas who over 18 but not citizens.>? Finally, Kansas’
driver’s license list includes expired licenses, which are not sufficient
identification undér'the state’s voter ID law. For all of these reasons, one cannot
draw any meaningful conclusions from the fact that there are a greater number of
Kansas driver’s licenses and state ID cards in circulation than there are voting-age
citizens.>

Comparing state’s driver’s license lists with voter registration lists is inadequate to
determine whether or not significant numbers of voting-age citizens lack proper ID for
voting purposes. Such lists should not serve as a substitute for empirically rigorous
surveys that show large numbers of Americans citizens do not have the kind of
government issued photo ID required in the most restrictive state laws.

% Da Silva Interview, supra note 27.

3t According to the Centers for Disease Control, 122,059 Kansans died between 2005 and 2009. Only about
3% of deaths are among those below 24, Accordingly, if we conservatively estimate that 3% of deaths were
among those below 18, then about 118,400 Kansans above 18 died between 2005 and 2009. See CENTERS
FOR DISEASE CONTROL AND PREVENTION, NATIONAL VITAL STATISTICS REPORT, DEATHS BY 10-YEAR AGE
GROUPS: UNITED STATES AND EACH STATE, 1999-2007 (2010},

hitpr/fwww.ede sovinehs/nvss/mortality/gmwk 231 htm; CENTERS FOR DISEASE CONTROL AND
PREVENTION, NATIONAL VITAL STATISTICS REPORT, BIRTHS, MARRIAGE, DIVORCES, AND DEATH:
PROVISIONAL DATA FOR 2009 (2010), http./www .cde.gov/uchs/data/nvsr/nystS8/nvsrS8 25 htm (including
estimates from 2008 and 2009).

211.8. Census Bureau, 2009 American Community Survey Estimates (2010) (custom table identifying
citizenship status of Kansas residents by age).

* These concerns apply to similar comparisons made in other states. A July 2011 article in the Columbus
Dispatch reported that Ohio has 28,000 more driver’s licenses than voting age residents. But in 2009,
165,954 people over the age of 18 left Ohio. Approximately 105,000 individuals over the 18 die in Ohio
annually (NATIONAL VITAL STATISTICS SYSTEM, CENTERS FOR DISEASE CONTROL AND PREVENTION,
DEATHS BY 10-YEAR AGE GROUPS: UNITED STATES AND EACH STATE, 2007 (20103,

hitp:/fwww.ede govinchy/data/dvs/MortFinal2007 Workiable23fpdf.). And according to the American
Community Survey, in 2009 there were 191,439 residents of Ohio who were over 18 but not citizens. As in
Kansas, many of these people are likely to be on the State’s driver’s license lists, but none of them are
eligible to vote in the state.

8
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The best available evidence shows that strict voter 1D laws depress turnout.

Given the myriad factors that influence voter turnout and the very short period of time
that any photo ID laws have been in effect, it is extremely difficult to isolate the precise
affect of voter ID laws on voter turnout. However, the most rigorous empirical study to
date,* recently described in the leading journal of political science methodology,
Political Analysis,35 concludes that the strictest forms of voter ID requirements reduce
turnout among registered voters. This study also found that less educated and less
wealthy voters are particularly likely to be deterred. Notably, that study relied upon data
from 2000 to 2006, and thus does not examine the impact of the more recent, stricter
voting ID laws—which would likely have an even greater negative effect. - In their study,
Alvarez, et al. documented the effect of voter identification requirements on registered
voters as they were imposed in states in the 2000 and 2004 presidential elections, and in
the 2002 and 2006 midterm elections.®® By using four election cycles and individual
responses from the Current Population Survey, the authors could isolate the effect of
voter identification requirements on voter turnout. The state-level panel data allows them
to control for changes in the electoral environment both across states and across time,
which they could not do with only one year of data. The individual-level data allowed
them to answer questions about whether certain subpopulations are disproportionately -
affected by these regulations, something that is not possible using aggregate data.”’
Ultimately they found that aggregate data showed no evidence that non-strict voter
identification requirements had any effect on voter participation. They did find, however,
that the strictest forms of voter identification requirements — combination requirements
of presenting an identification card and positively matching one’s signature with a
signature either on file or on the identification card, as well as requirements to show
picture identification — had a negative impact on the participation of registered voters. 3
Despite these credible empirical findings, supporters of photo 1D laws claim that such
laws do nothing to depress tumout. A common survey relied upon by advocates for strict
voter requirements is a 2009 study by Jason D. Mycoff, Michael W. Wagner, and David
C. Wilson™ finding that photo ID requirements do not have an effect on voter turnout.

3 R. MICHAEL ALVAREZ, DELIA BAILEY, & JONATHAN N, KATZ, THE EFFECT OF VOTER IDENTIFICATION
LAWS ON TURNOUT (2007), available at hitp://brennan.3cdn.net/e267529¢2bb704¢85d_u0m6ib08s.pdf.
35 R. MICHAEL ALVAREZ, DELIA BAILEY, & JONATHAN N. KATZ, AN EMPIRICAL BAYES APPROACH TO
ESTIMATING ORDINAL TREATMENT EFFECTS 26-30 (2010), available at

http://brennan 3cdn.net/a5782740e4 1834 14a8_smm6bhfwg.pdf

** ALVAREZ ET AL. supra note 34, at 2.

71d at2-3.

#1d at 3.

¥ See David Muhlhausen, Photo ID Laws Do Not Reduce Voter Turnout, Heritage Foundation, May 5,
2009. Available at: utp./www. heritage. org/researchitestiniony/photo-id-laws-do-not-reduce-yorer-
turnout? ednl3 (citing Jason D. Mycoff, Michael W. Wagner, and David C. Wilson, The Empirical Effects
of Voter-ID Laws: Present or Absent" PS: Political Science & Politics, 42 (2009)).
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Many of Mycoff’s conclusions are based upon aggregate data, which has limited
applicability in this context because it fails to consider how voter ID requirements affect
individuals. Consequently, as a statistical matter, Mycoff et al.’s conclusion that photo
1D does not affect voter turnout is suspect.40

While this makes sense as a statistical matter, it is also a matter of common sense. Group
or aggregate data can tell you how a large group behaves but it cannot give any
meaningful information about the impact of specific inputs on individuals within a large
group. For example, say 10 people per week visit a grocery store in their neighborhood
for four weeks to buy milk and eggs. At the end of the four weeks the grocery store
suddenly changes to a cash-only policy. That cash-only policy may deter shoppers who
only use credit cards for grocery purchases. After another four weeks that grocery store
may still have 10 customers per week, but there is no way of knowing, based upon the
aggregate numbers whether any of the original 10 customers were deterred by the new
policy. Similarly, if the same or similar aggregate numbers of voters turnout for
elections — there is no way to know, without additional research, whether individual
voters within that group are deterred by strict voter ID requirements.

In another example, Georgia’s Secretary of State Brian Kemp wrote a letter to the
Washington Post citing increased turnout among black voters between 2006 and 2010 as
proof that the state’s voter ID laws had no negative impact on voting.*! This fact was
subsequently repeated to argue that voter ID laws do not, in fact, deter voting.”
Secretary Kemp drew his conclusions based upon Georgia’s turnout numbers without
controlling for other influencing factors. Consequently, after careful evaluation his
assertion about increased black voters is not persuasive. A more appropriate way to
examine these numbers is to compare Georgia’s turnout with that in other similar states
that did not have voter ID requirements during the relevant time period. For instance, in
nearby North Carolina, the black voter turnout rate jumped by 40% between 2006 and
2010. This increase rate dwarfs Georgia’s. In 2006, when there was no voter ID

* Mycoff et al. do apply a regression model to individual-level data in order to determine how photo ID
affects voter turnout. In statistics, regression analysis includes any techniques for modeling and analyzing
several variables, when the focus is on the relationship between a dependent variable and one or more
independent variables. More specifically, regression analysis helps one understand how the typical value of
the dependent variable changes when any one of the independent variables is varied, while the other
independent variables are held fixed. But instead of assessing the effect of photo ID on turnout among
groups most likely not to have 1D, the authors group together all voters when examining how photo ID
affects turnout. This could “drown out” the effect of photo ID on turnout among minorities and elderly,
groups less likely to possess ID.

" Hans Von Spakovsky, Op-Ed, Voter ID Was a Success in November, WALL ST. 1., Jan. 30, 2009,
http:/www. washingtonpost.con/opinions/how-voter-id-laws-keep-elections-
honest/2011/06/22/AGS6UKIH_ story.html.

* Brian Kemp, Letter to the Editor, How Voter ID Laws Keep Elections Honest, WASH. POST, June 24,
2011, hitp://www washingtonpost.com/opinions/how-voter-id-laws-keep-glections-

honest/201 1/06/22/AGS6UKIH _story.html.

10

08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00083 Fmt6633 Sfmt6633 S\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC

71326.045



VerDate Nov 24 2008

80

requirement, 42.9% of registered black voters turned out in Georgia; in 2010, after the
state’s restrictive 1D requirement became law, turnout was just 50.4%—representing an
increase of 17.5%. In other words, the increase in black voter turnout in North Carolina,
a state without voter ID laws, was more than twice the size it was in Georgia, a state with
stringent voter 1D laws. When appropriately contextualized, Georgia’s voter ID law no
fonger looks quite so harmless.

L. The Mvth of Widespread Voter Fraud

The Brennan Center has paid particular attention in recent years to claims of voter fraund.
We-have collected allegations of fraud cited by state and federal courts, commissiens,
political parties, state and local election officials, authors, journalists, and bloggers. We
have analyzed these allegations at length, to distinguish those which are supported from
those which have been debunked; furthermore, we have created and published a
methodology for investigating future claims, to separate the legitimate from the mistaken
or overblown. In 2007, we published a monograph reflecting our analysis, entitled "The
Truth About Voter Fraud,” which compiled for the first time, the recurring
methodological flaws behind the allegations of widespread voter fraud that are frequently
cited but often unsupported. Allegations concerning the incidence of or potential for
voter fraud have been cited as justification for various restrictions on the exercise of the
franchise, specifically photo ID laws. There has been much assertion concerning the
appropriate degree of concern regarding such fraud, but relatively little attention paid to
the facts that we know.

In-person impersonation fraud is the only type that voter ID laws have the potential to
address but study after study confirms that such fraud is extremely rare.

The Brennan Center has analyzed claims of rampant voter fraud in order to distinguish
unfounded and exaggerated tales of fraud from reliable, verified claims of election
misconduct. We published the results of our analysis in a monograph entitled “The Truth
about Voter Fraud,” which compiles the methodological flaws that lead to allegations of
voter fraud, and debunks baseless — though often repeated — reports of voter fraud. 3
In our research we have found virtually no fraud of the type that a photo ID requirement
could fix. As to allegations of other types of voter fraud, our research indicates that these
claims often prove baseless upon inspection. The Brennan Center’s exhaustive research
revealed that there is little to no reliable evidence of in-person impersonation fraud in the
country. And, of course, this form of fraud is the only misconduct that photo ID laws
address.

* Justin Levitt, The Truth About Voter Fraud (2007), available at
http://www brennancenter.org/content/resources/truthaboutvoterfraud/.

11

08:54 Dec 20, 2011 Jkt 071326 PO 00000 Frm 00084 Fmt6633 Sfmt6633 S\GPO\HEARINGS\71326.TXT SJUD1 PsN: CMORC

71326.046



VerDate Nov 24 2008

81

All available studies show that the incidence of in-person voter impersonation is
extraordinarily rare.

¢ Ofthe 9,078,728 votes cast in Ohio’s 2002 and 2004 general elections, a total of
four were deemed as ineligible or “fraudulent” and found by the Board of
Elections and County Prosecutors to have merit and pursued legal action. With
no evgdence of any of the four convictions being preventable by a photo ID
law.*

+  Between October 2002 and September 2005, the Department of Justice brought
just 38 cases were brought nationally, and-of those, 14 ended in dismissals-or
acquittals, 11 in guilty pleas, and 13 in convictions, with only one conviction
potentially being preventable by imposition of photo 1D laws.*

e Analysis of Analysis of 2004 Washington gubernatorial election revealed 6 cases
of possible double voting and 19 cases of alleged voting in the name of deceased
individuals out of a total 2,812,675 ballots cast; the rate of ineligible voting that
thus might have been remedied by ID requirements was 0.0009%*

¢ Inacomprehensive survey of election fraud, Professor Lorraine Minnite and
David Callahan conducted a review of news and legal databases and interviewed
attorneys general and secretaries of state in Alabama, California, Florida,
Georgia, Illinois, Minnesota, Mississippi, New York, Oregon, Pennsylvania,
Texas and Wisconsin, collectively representing about half of the national
electorate. The study found that voter fraud of any kind is “very rare,” is not
more than a “minor problem” and “rarely affects election outcomes.” Notably
absent from the study are any confirmed cases of in-person impersonation
fraund.*’

Some claim the low incidence of voter impersonation fraud demonstrated above is
because it is so difficult to detect.*® In truth, there are multiple means to discover in-
person impersonation fraud, all of which might be expected to yield more reports of such

* COHHI and League of Women Voters Ohio, Let the People Vote, A Joint Report on Election Reform
Activities in Ohio, June 14, 2005. Available at:
http://moritzlaw.osu.edu/clectionlaw/litigation/documents'NEQOCH-MotionforP1-10-14-08-ExE.pdf
* U.S. Department of Justice, Criminal Division, Public Integrity Section, “Election Fraud Prosecutions
and Convictions; Ballot Access and Voting Integrity Initiative, October 2002 — September 20057, Available
online at hitp://cha house.gov/media/pdfs/DOJdoc pdf.
% Borders v. King County, No. 05-2-00027-3 (Wash Super. Ct. Chelan County June 24, 2005),
http/fwww.secstate, wa.gov/documentvault/ 694 pdf
* Lorraine Minnite and David Callahan, Securing Ihe Vote: An Analysis of Election Fraud (2003).
Avaﬂable at http://www.demos.org/pubs/ EDR_-_Securing the Vote.pdf.

= See, . g., Crawford v. Marion County Election Board, 472 F.3d 949, 953 (7th Cir. 2007).
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fraud, if it actually occurred with any frequency. An individual seeking to commit
impersonation fraud must, at a minimum, present himself at a polling place, sign a
pollbook, and swear to his identity and eligibility. There will be eyewitnesses:
pollworkers and members of the community, any one of whom may personally know the
individual impersonated, and recognize that the would-be voter is someone else. There
will be documentary evidence: the pollbook signature can be compared, either at the time
of an election or after an election, to the signature of the real voter on a registration form,
and the real voter can be contacted to confirm or disavow a signature in the event of a
question.*® There may be a victim: if the voter impersonated is alive but later arrives to
vote, the impersonator’s attempt will be discovered by the voter. (If the voter
impersonated is alive and has already voted, the impersonator’s-attempt will likely be
discovered by the pollworker; if the voter impersonated is deceased, it will be possible to
cross-reference death records with voting records, as described above, and review the
actual pollbooks to distinguish error from foul play.) If the impersonation is conducted in
an attempt to influence the results of an election, it will have to be orchestrated many
times over, increasing the likelihood of detection.

During a period when investigating voter fraud was expressly deemed a federal law
enforcement priority,”® and when private entities were equipped and highly motivated to
seck, collect, and disseminate such reports there have been hundreds of miilions of
batlots cast,”’ it is telling that during that time, with so many ways to identify voter
impersonation fraud there have been only a handful of potential instances of
impersonation fraud. Every year, there are far more reports of UFO sightings.” The
scarcity of reports of in-person impersonation fraud, in this context, is itself meaningful.

Many allegations of fraud are plagued by recurring methodological errors, which are
widely discredited.

A common source of fraud claims are list-matching exercises gone wrong. In many
cases, the failure of disclosure for the methodology for matching lists makes it impossible
to determine the accuracy of the final numbers giving rise to the claims of voter fraud.
Comparing lists means comparing multiple fields for accuracy. An abundance of caution

* 1t is no answer that the individual may have submitted a fraudulent registration form in a fictitious name,

presumably outside of the presence of an election official, before arriving in person to vote in that fictitious

name. Federal law already contemplates this hypothetical and unlikely possibility, by providing that any

registrant new to the jurisdiction who submits a registration form by mail must at some point, and through a

broad range of means, offer reliable proof of his identity before voting. 42 U.S.C. § 15483(b).

50 See Dep't of Justice, Fact Sheet: Department of Justice Ballot Access and Voting Integrity Initiative, July

26, 2006, at http:/fwww.usdo].gov/opa/pr/2006/July/06_crt 468.html ; Eric Lipton & Ian Urbina, /n 5-Year

E[ﬂort, Scant Evidence of Voter Fraud, N.Y. TIMES, Apr. 12, 2007.

3 See, e.g., Republican National Committee, You Can’t Make This Up!, af http.//

(last visited Mar. 7, 2008).

* See, e.g., UFO Casebook, Breaking UFO News Reports, af hitp://www.ufocasebook.cony .
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is required in any attempt to accurately match information in one data system with
information in another. Nevertheless, there are consistent problems when advocates for
restrictive voting laws make list comparisons in attempts to prove voter fraud.

Incomplete Matches; “False Positives”

Attempts to match data on one list to data on another list will often yield “false
positives”: two records that at first appear to be a match but do not actually represent the
same person. If middle initials, prefixes or suffixes are ignored, it can generate thousands
of false matches. For example In 2008, the Elections Director for Muscogee County,
Georgia, sent out 700 letters to local residents informing them that they were ineligible to
vote because they were convicted felons. More than one-third of the voters called to
report that there had been a mistake. The purged voters included an octogenarian who
insisted she had never even received a parking ticket. According to media reports, the list
that went to Muscogee County was generated by a new computer program, and included
voters whose names, but not necessarily other information, corresponded or “matched”
the names of those with felony convictions.™

Complete but Deceptive Matches: “The Birthday Problem”

Advocates for greater restrictions on voting have compared non-citizen lists with voter
registration lists, or lists of people voting in a particular election, matching only name and
birthday ** Too often, the unsupported conclusion is that non-citizens are illegally
voting. There is a problem, however, with presuming that two records with the same
name and date of birth must represent the same person. This presumption is not
consistent with basic statistical principles. The statistical coincidence of matching
birthdates is a proven phenomenon, so much so it has a name — “The Birthday

Problem.” For example, in a modestly sized group, the probability that two people

 See, e.g., Alan Riquelmy, Political Confusion: Removal Letter Confuses Law-Abiding Voters, Columbus
Ledger-Enquirer, April 3, 2008, at AO1.

** Scott Gessler, State of Colorado Department of State Comparison of Colorade’s Voter Rolls with
Department of Revenue Non-Citizen Records, March &, 201 1. Available at:

htp:#eha.house. gov/images/stories/documents/co_non_citizen_report.pdf; Michael P. McDonald & Justin
Levitt, Seeing Double Voting: An Extension of the Birthday Problem, ELECTION LAW JOURNAL (2008),
http://www liebertonline.com/doi/abs/10.1089/¢l;.2008.7202.

% See generally, W. Feller, An Introduction to Probability Theory and its Applications (3d ed., 1968);
Edmund A. Gehan, Note on the “Birthday Problem”, 22 Am. Statistician 28 (1968); Ned Glick, Hijacking
Planes to Cuba: An Up-Dated Version of the Birthday Problem, 24 Am. Statistician 41-4 (1970); A. G.
Munford, A Note on the Uniformity Assumption in the Birthday Problem, 31 Am. Statistician 119 (1977);
M. Sayrafiezadeh, The Birthday Problem Revisited, 67 Mathematics Mag. 220-3 (1994); W. Schwarz,
Approximating the Birthday Problem, 42 AM. Statistician 195-6 (1988); D.M. Bioom, 4 Birthday
Problem, 80 Am. Mathematical Monthly 1141-2 (1973); Kumar Joag-Dev & Frank Proschan, Birthday
Problem with Unlike Probabilities, 99 Am. Mathematical Monthly 10 (1992). An exception to this
scholarship is that adding leap years has a small negative effect on the probability of a birthday match.
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have the same birthday — day and month — is, for many observers, surprisingly high.“’ In
a group of just 23 people, it is more likely than not that two will share the same birthday.
For 40 people, the probability is 90%.%’ Applying the “Birthday Problem” to voter
registration lists is fairly straightforward. By including the year (and thus the full birth
date), the statistics change somewhat, but the threshold is still surprisingly small to many:
given some reasonable assumptions about the average lifespan, the probability that at
least two of 150 people have the same exact birth date — day, month, and year — is 50%.
®Andina group of 300 people, the probability that two share a birth date match is
approximately 90%.> When one begins to compare lists of hundreds of thousands of
voters, it is expected that there will be potentially thousands of name and birthdate
matches by simple statistical probability and do not reflect any evidence of voter fraud:

Improper addresses. “You have the wrong house”

There are often allegations that voters have illegally registered from a fake address.
Allegedly improper addresses may not show fraud. Apartment numbers may be
incorrectly read as part of a street address by computerized matching systems, causing the
system to reject an accurate address. A typographical or other data entry error may make
a legitimate address appear fictitious or appear to be located outside of the relevant
precinct. A voter may be registered as living in a building that has been demolished since
the registration was processed; if the voter moved within the same precinct, she may not
be required to re-register. In addition, an individual (e.g., a site manager of a business)
may actually live at what appears to be an invalid business address. An example of this
was in the 2000 elections in Missouri. Then-Secretary of State Matt Blunt saw
widespread chaos in the hotly contested 2000 election and made claims of widespread
fraud. He claimed, as did others, that 79 votes were cast by voters with allegedly invalid
addresses. But a subsequent Post-Dispatch survey of every one of those suspect
properties turned up something else: hundreds of bona fide houses and apartment
buildings that were wrongly classified by the city assessor's office as vacant lots,*®
Because of those inaccurate records, many of those properties’ occupants have been

Philip F. Rust, The Effect of Leap Years and Seasonal Trends on the Birthday Problem, 30 Am. Statistician
197-8 (1976). Geoffrey C. Berresford, The Uniformity Assumption in the Birthday Problem, 53
Mathematics Mag. 286--8 (1980); Rust, supra note 16; Thomas S. Nunnikhoven, 4 Birthday Problem
Solution for Nonuniform Birth Frequencies, 46 Am. Statistician 2704 (1992).

% Dr. Michael McDonald, Analysis of the September 15, 2005 Voter Fraud Report Submitted to the New
Jersey Attorney General, Brennan Center for Justice at NYU School of Law, December 2005 at 8.
Available at: http://brennan, 3edn.net’9d lefbddb2c45834¢0_pom6bx3bk pdf

Appear to Be in Error, Survey Finds; Just 14 Ballots Are Found Suspect, St. Louis Post-Dispatch
BYLINE: Of The Post-Dispatch November 5, 2001. Available at: hitp://www.brennancenter.org/page/~
/d/download_file 39006 pdf
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wrongly tagged as registering to vote from fake addresses. At that time, city records
indicated that 2,214 residents appear to be registered to vote from 1,000 vacant lots.
Consequently, state and local elections officials targeted 79 of them for casting possibly
itlegal ballots.*" The Post-Dispatch did in fact find 432 city residents registered from
296 truly vacant lots. But most of those residents haven't voted in years, an indication
they had likely moved.®

The most notorious allegations of in-person voter fraud are baseless.

There are a few alleged cases of voter fraud that are cited repeatedly, and many are

-explained by the matching and database errors identified above. Serious review of these

exaggerated claims demonstrate them to be little more than hyperbole and distorted facts.
The first such example is drawn from the Special Investigations Unit of the Milwaukee
Police Department report into the November 2, 2004 general election in the City of
Milwaukee. This report is widely cited as evidence that voter fraud is a problem, and
frequently bootstrapped onto claims that photo ID laws are needed to prevent such frand.
Yet while the report revealed administrative mistakes and, occasionally, negligence on
the part of election officials, it identified only one potential vote that might have involved
impersonation fraud, and no documentation verifying that the vote in question was
actually cast. The report expressly disavowed any claim that “thousands of fraudulent
ballots were cast in Wisconsin.”® Indeed, the report showed that much of what had
originally been identified as potential fraud was in fact due to clerical error.®* The report
uncovered several votes by potentially ineligible individuals, including some who were
allegedly nonresidents of the City of Milwaukee and some who had allegedly been
rendered ineligible due to convictions; however, none of these problems would have been
prevented by the imposition of photo ID laws. When questioned about the report,
Milwaukee Police Chief Edward Flynn stated that the report itself was never properly
vetted within the chain of command and the recommendations contained therein were ill-
advised and should have never been included.®

Another frequently cited event involved a Brooklyn voter fraud ring, which conspired to
manufacture votes decades ago, and consisted of coordinated “ballot stuffing” fraud by
local officials and election workers. The crime in question involved forgery of voter
registration cards, filing of the cards with the New York Board of Elections and

o 1y
g

 Special Investigations Unit, Milwaukee Police Department, Report of the Investigation into the
November 2, 2004 General Election in the City of Milwaukee (City of Milwaukee Report), Feb. 26, 2008 at
53. Available at: http://graphics2 jsounline.com/graphics/ews/MPD 2004 voterfraudprobe 22608 .pdf .

“ Jdat 56, 61.

% John Diedrich, Chief Flynn says MPD vote fraud unit on the job, Journal Sentinel Nov. 4, 2008.
Available at: hitp://www jsontine.com/news/milwaukee/33825499 hitini
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recruitment of people to cast votes in the names of the fictitious voters.®® Proponents of
photo ID laws argue that this fraud ring could have been stopped by imposition of photo
ID laws, *’ but this is a dubious conclusion. That is because election workers themselves
were instrumental to the fraud. Photo ID laws, of course, depend on honest enforcement
of the law by election officials. If they are part of 2 conspiracy to commit fraud, requiring
them to check photo ID would not prevent fraud. **

Another claim commonly used to support imposition of photo ID laws is the 2010 state
representative race in Kansas City, Missouri that was allegedly “stolen” when one
candidate, J.J. R17zo allegedly received more than 50 votes illegally cast non-citizens of
Somali descent.” Due to the closeness of the race, that event was fully investigated and
litigated. There no mdlctments or no prosecutions after a full review of the incident in
question and no finding™ of illegal voting by the Missouri Court of Appea!s after full and
fair litigation of all the allegations of election irregularities. The court, in reviewing the
reports of election irregularities found credible the election judges who testified,
“without contradiction, that all persons who were given a ballot were registered voters
who verified their identity by showing proper identification in the check in process,”
including the Somali voters who were allegedly non-citizens at the time of the election.”’
Nonetheless, proponents of photo 1D laws continue to use this incident in articles, op-eds
and blogs as an example of non-citizen voting.

The most recent allegations of voter frand are similarly unsupported and unreliable.

More recent allegations of voter fraud that fit the pattern of relying upon allegations that
seem particularly egregious on the surface, but when closely examined contain little
evidence of voter fraud, and utterly no evidence of impersonation fraud that would be
solved by enactment of photo ID laws.

% See In the Matter of Confidential Investigation R84-11. (N.Y. Supreme Court 1984). Available at:
http:Zelectionlawblog org/wp-content/uploads/1984 _grand_jury_report-r84-11.pdf’

' Hans A. von Spakovsky, Voter Photo Identification: Protecting the Security of Elections, The Heritage
Foundation, Legal Memorandum No. 70, July 13, 201 1.

 Moreover, other basic safeguards that have since been put into place nationally (such as checking the
names, addresses and other identity information of new registrants and ensuring greater security of voter
registration materials), means a similar scene almost certainly could not occur today. See Rick Hasen, 1984
New York Grand Jury Report on Yoter Fraud Now Available, ELECTION LAW BLOG, June 23, 2011,
http://electionlawblog.org/?p=19560 .

% Kris Kobach “The Case for Voter ID” Wall Street Journal, May 23, 2011. Available at

htipFonline wsi.com/article/SB 1000 14240527487048 166045763336 50886790480, huml

™ See Royster v. Rizzo, 326 S.W.3d 104 (2010) Available at:

http/www leagle com/xmiResult.aspxIpage=3 &xmlidoc=Tn+MOCO+20 181013351 xmi&docbase=CSLW
AR3-2007-CURR&SizeDisp=7

" See id. at 113-114.
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New Mexico

In an attempt to prove voter fraud is a serious problem in New Mexico, Secretary of State
Dianna Duran turned over 64,000 cases to the state police for investigation of whether
voter fraud was committed.” In June 2011, Secretary Duran turned over a list of names
equal to approximately 5% of New Mexico’s registered voters to the New Mexico State
Police for voter fraud investigation. Secretary Duran took this ill-advised action” during
the consideration of a proposed photo ID law by the New Mexico legislature. To identify
the names, Secretary Duran stated that her office used names and birthdates to affect the
matches between the voter registration lists and the lists of foreign nationals. She further
stated that 117 registrants from the voter registration list had social security numbers that
did not match their name. It is important to note that New Mexico has over 900,000
registered voters, most of whom fill out their voter registration card by hand, from which
the data must be entered into a centralized data system.

Ultimately, there is no indication that Secretary Duran’s analysis included any evaluation
or follow-up to determine if any or all of the alleged incidents of voter fraud were the
result of data entry errors, unreadable voter registration forms or some other accidental
source for the confusion. When interviewed, Secretary Duran’s office admitted” that the
64,000 names turned over for investigation could not be considered evidence of voter
fraud and may have simply been a result of administrative errors. In addition, in
reviewing the hundreds of thousands of names on the list of registered voters and the
bundreds of thousands of names on the foreign national license holders lists in New
Mexico over an 8-year period, one should expect to find people on both lists with
matching names and birthdates. Consequently, any conclusion of fraud, based solely
upon name and birth date matches in a population of hundreds of thousands of people
should be viewed with suspicion. Once again, there is no evidence that any of the types
of voter fraud alleged here could be prevented by the introduction of photo ID laws.

Colorado

In a report issued on March 8, 2011, Colorado, the Secretary of State Scott Gessler's
office identified 11,805 non-citizens allegedly illegally registered to vote in the state, of

72 Luke Johnson, Secretary of State Alleges 64,000 Cases of ‘Possible’ Voter Fraud, June 16,2011,
Available at: http://newmexicoindependent.com?7045 7/ secretary-of-state-alle ges-64000-cases-of-possible-
voter-fraud
™ John Travis, Doubling Down on Dubious Claims of Voter Fraud, Brennan Center for Justice website,
June 28, 2011, Available at:
I;xftp:/’/www,bremmncemer.omfblc’)}::’archives:’doub!in;z down_on_dubious claims of voter fraud/

Id.
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whom 4,947 allegedly cast a ballot in the 2010 elections.” Secretary Gessler’s office,
based upon the report was, “nearly certain” that 106 American immigrants were
improperly registered to vote in Colorado. The report’s conclusion that there are over
11,805 improperly registered voters and of those 4,000 people improperly voted in the
2010 elections are called into question by the qualifying statements and equivocal
recommendations contained in the report.

Secretary Gessler’s report admits that inconclusive voter registration data does not prove
that all 11, 805 persons it identified were registered improperly. It concludes that even
where there are improper registrations, they could have been due to unintentional
registration, clerical or other administrative failure without any intention of the registrants
to vote or commit voter fraud. The report is utterly silent on how it arrived at the
conclusion that over 4000 of the “improper registrants” voted in the 2010 election. There
is simply a barely-supported, conclusory statement that “it is likely” that many of the
4,214 registrants in question were not citizens when they cast their vote in

2010. Compare the 106 registered voters that the report alleges are “virtually certain” that
they are not citizens, with no attempt to suggest that any of those 106 persons actually
voted in 2010 or intended to commit fraud.

Most important, the analysis itself was flawed. The study used a non-citizen resident list
dating from 2006 to identify over 4900 non-citizens who allegedly voted in 2010. While
his process removed duplicates created when a person used two different non-citizen
sources of identification to apply for or renew their driver’s license or identification card,
there is no indication that Gessler’s process removed people from the list once they had
become citizens. The Secretary did not cross-check those names against the names of
over 30,000 Americans® that became citizens in Colorado between 2006 and 2009
before making unsupported allegations that 4900 non-citizens voted in the 2010 election
in Colorado. Like many of the other common allegations of potential voter fraud,
Secretary Gessler’s report is insufficient to support any real claim of voter fraud.
Moreover, it is worth noting that because Secretary Gessler’s methodology was to
compare non-citizen lists with motor vehicle license or state identification card lists, each
one of the allegedly “illegal” voters had photo ID to prove their identity.

7 Scott Gessler, State of Colorado Department of State Comparison of Colorado’s Voter Rolls with
Department of Revenue Non-Citizen Records, March 8, 2011, Available at:

hitp://cha.house. gov/images/stories/docaments/co_non_eitizen_report.pdf

™ U.S. Department of Homeland Security, Office of Immigration Statistics 2009 Yearbook of Immigration
Statistics, August 2010. Available at:

http:/fwww.dhs. gov/xlibrary/assets/statistics/vearbook/2009/0is_vb_2009.pdf
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Kansas

A May 23, 2011 letter to the Wall Street Journal, Kansas Secretary of State Kris Kobach
used 221 incidents of reported voter fraud in the 13-year period between 1997 and 2010
to allege that voter fraud is a concern in Kansas.”’ This allegation of voter fraud relies
upon data about “reported” events and “allegations” of problems with no reference to
actual prosecutions, arrests or actual findings of voter malfeasance. A review of the 221
incidents of reported “voter fraud” that he cites revealed that the categories of violations
included: electioneering too close to a polling location, failure to deliver voter
registration cards, improper ballot challenges, registration cards containing improper zip
codes, non-citizen registration (no allegation of non-citizen voting), intimidation-of poll
workers, double-voting and voter impersonation. Of the seven convictions arising out of
the incidents of “voter fraud” there were two for electioneering and the remainder for
double-voting between states or counties. None of the seven convictions based upon the
221 allegations over 13 years would have been prevented by the introduction of photo ID
laws.

Maine

Recently, student voters in Maine have been targeted for criminal investigation based on
their student status. In July, Maine Republican Party Chairman Charlie Webster claimed
that a list of 206 University of Maine students who both paid out-of-state tuition and
voted in Maine elections was evidence of potential voter fraud.”® He turned this list over
to the newly-elected Maine Secretary of State, who immediately announced that his
office would add the student list to an inquiry about voter fraud and called upon the
Attorney General to assist in a criminal investigation.”

But under Maine law, as in other states, the residency rules for tuition are very different
from those for voting; many students meet the legal voting residency requirements while
still being ineligible for in-state tuition. Maine students are eligible to vote in local
elections so long as they meet state voting residency requirements, which require an
individual to affirm that his or her residence “is that place where the person has
established a fixed and principal home to which the person, whenever temporarily absent

s

77 Kris Kobach, The Case for Voter ID, Wall Street Journal, May 23, 2011. Available at:

hitpy//online. wsi.comvarticle/SB100014240527487048 16604576 333650886790480 Jtml

™ The evidence of voter fraud was widely reported as consisting of a list comparing those who paid out-of-
state tuition and voted in Maine. See, e.g., A.J. Higgins, Maine Secretary of State to Probe Identity and
Voter Fraud, MAINE PUBLIC BROADCASTING NETWORK, July 28,

201 1., htp/iwwwe.mpbn.net/Home/tabid/36/ctl/ Viewltem/mid/34 78/ ltemid/1 74 19/Default aspx.

” Press Release, Maine Secretary of State, Secretary of State Charles E. Summers, Jr.'s Remarks
Concerning Possible Voter and Identity Fraud, (July 28, 2011), http:/maine.gov/sos/news/201 /possible-
voter-fraud-.htrl.
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intends to return.”® As long as a student considers a campus address to be a fixed
residence and has no immediate intention to leave, he or she may lawfully register to vote
at school.®! The receipt of in-state tuition, on the other hand, is governed by a completely
different and more restrictive set of rules. The University of Maine System’s residency
guidelines require a student to have lived in Maine for a full year to be considered for in-
state tuition, among other requirements.™ It is worth noting that this rule, if applied as
voting residency requirements, would be plainly unconstitutional.

A student paying out-of-state tuition who voted in a Maine election is not evidence of
voter fraud. Like many “anecdotal” claims of voter fraud, this is an example of alleging
fraud where no illegal conduct exists. The practice of using & population that may be
particularly vulnerable to charges of voter fraud and alleging illegal conduct to raise the
suspicions of citizens and politicians is particularly abhorrent. Once again, there are no
allegations here that would be prevented by the introduction of a photo ID law.

EE S

Given the amount of speculation and misinformation in the public sphere concerning in-
person impersonation fraud, and restrictions ostensibly intended to address such fraud,
we thank the Subcommittee for sponsoring this hearing. This represents a welcome effort
to ensure that the serious policy debate around election reform remains grounded in the
facts.

The available empirical research shows that although in-person impersonation fraud is an
occurrence of extraordinary rarity, it has been used to justify policies that appear to offer
little benefit and impose substantial cost. The existing safeguards and deterrents have
been successful in preventing in-person impersonation fraud to any significant degrec;
further measures are not only unnecessary, but risk compromising the integrity of our
elections to the extent that they shut out eligible citizens.

' M.RS.21-A §112 (residence for voting purposes).
&
Id.
82 University of Maine System Administrative Practice Letter: Residency Guidefines, (Feb. 25, 2005),
available ar hitp://www.maine.edwpdf’APL34.pdt.
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Citizens Without Proof Stands Strong: serbremanencs g
A Response to Von Spakovsky and Ingram

Wendy Weiser and Keesha Gaskins

In November 2006, the Brennan Center for Justice published Citizens Without Proof, a report
documenting the findings of a survey conducted by the Opinion Research Corporation, a
prominent independent research firm, about the extent to which American citizens possess
government-issued photo ID and documentary proof of citizenship.' The report detailed the
study’s methodology, its principal findings, and the associated margins of error. Most
prominently, the study found that 11% of voting-age American citizens—and an even greater
percentage of African American, low-income, and older citizens—do not have current and valid
government-issued photo IDs.

Since its publication, Citizens Without Proof has been widely cited by scholars, legal experts,
and the media, and its findings have been widely accepted. What is more, its principal findings
have been repeatedly confirmed by multiple independent studies. For example:

¢ The 2001 Carter-Ford Commission on Election Reform found that between 6 and 11
percent of voting-age citizens lack driver’s licenses or alternate state-issued photo Ds.?

* A 2007 Indiana survey found that roughly 13 percent of registered Indiana voters lack an
Indiana driver’s license or an alternate Indiana-issued photo ID. ?

* A 2009 study in Indiana found that of the citizen adult population, 81.4% of all white
eligible adults had access to a driver’s license, compared to only 55.2% of black eligible
adults. It also found that strict photo ID requirements have the greatest impact on the

' CITIZENS WITHOUT PROOF: A SURVEY OF AMERICANS” POSSESSION OF DOCUMENTARY PROOF OF CITIZENSHIP
AND PHOTO IDENTIFICATION, BRENNAN CENTER FOR JUSTICE (2006), available at
http://www brennancenter.org/dynamic/subpages/download_file 39242 pdf.

? THE NATIONAL COMMISSION ON FEDERAL ELECTION REFORM, TO ASSURE PRIDE AND CONFIDENCE IN THE
ELECTORAL PROCESS, (2001), available at
hup 781 findlaw. convnews findlaw.com/bdocs/docs/election2000/clectionrefornupiiR0 Lpdf,

® MATT A. BARRETO, ET AL, WASHINGTON INSTITUTE FOR THE STUDY OF ETHNICITY AND RACE, THE
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elderly, racial and ethnic minorities, immigrants, those with less educational attainment
and lower incomes.

* A 2007 report based on exit polls from the 2006 elections in California, New Mexico,
and Washington State found that 12% of actual voters did not have a valid driver’s
license.’

¢ A prominent national survey conducted after the November 2008 election found that 95%
of respondents claimed to have a driver’s license, but that 16% of those respondents
tacked a license that was both current and valid.®

Recently, however, Citizens Without Proofhas come under attack by political operatives
supportive of strict photo ID requirements for voting. On August 24, 2011, Hans von Spakovsky
and Alex Ingram, through the Heritage Foundation, published a memorandum” seeking to
discredit the study, criticizing the study’s methodology and the Brennan Center’s reporting of its
results. This document responds to their baseless criticisms.

The Study’s Data Cellection Methods Follow Best Practices

Citizens Without Proof reports the results of a national survey conducted by the well-respected
independent research firm, Opinion Research Corporation (ORC), in November 2006. The
Citizens Without Proof survey was part of a broader telephone survey conducted by ORC that
month, for which ORC followed standard industry practice in terms of survey design, selecting
the appropriate number of survey participants for statistically significant results, random
selection of survey participants, and method of questioning survey participants. ORC used its
standard demographic screens—i.e., questions to determine demographic characteristics of
survey participants, such as race, citizenship, and age—for the entire survey. In other words, the
survey methodology used for Citizens Without Proof was the same widely respected
methodology typically used by ORC and similar survey research entities. With respect to the
survey questions relating to photo 1D and citizenship documentation, before conducting the
survey ORC analyzed and revised the proposed survey questions and corrected for any potential
bias.

Notwithstanding these facts, von Spakovsky and Ingram criticize the survey because it “could
have included illegal and legal aliens.” This is baseless. As Citizens Without Proof clearly

* Matt A. Barreto et al., The Disproportionate Impact of Voter-ID Requirements on the Electorate—New Evidence
Srom Indiana, PS: POLITICAL SCIENCE AND POLITICS, 111 (Januvary 2009), available at
http://faculty. washington.edw/mbarreto/papers/PS_VoterlD.pdf.

> MATT A. BARRETO ET AL., VOTER {D REQUIREMENTS AND THE DISENFRANCHISEMENTS OF LATING, BLACK AND
ASIAN VOTERS (2007}, available at hutp://faculty. washington.edw'mbarreto/rescarch/Voter 1D APSA.pdf

€ R. MICHAEL ALVAREZET AL., 2008 SURVEY OF THE PER