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AMERICA’S AGRICULTURAL LABOR CRISIS:
ENACTING A PRACTICAL SOLUTION

TUESDAY, OCTOBER 4, 2011

U.S. SENATE,
SUBCOMMITTEE ON IMMIGRATION,
REFUGEES AND BORDER SECURITY,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The Subcommittee met, pursuant to notice, at 10:10 a.m., in
room SD-226, Dirksen Senate Office Building, Hon. Charles E.
Schumer, Chairman of the Subcommittee, presiding.

Present: Senators Schumer, Feinstein, Franken, Blumenthal,
Cornyn, Grassley, and Sessions.

OPENING STATEMENT OF HON. CHARLES E. SCHUMER, A U.S.
SENATOR FROM THE STATE OF NEW YORK

Chairman SCHUMER. The hearing will come to order. I will make
an opening statement; Senator Cornyn will; Senator Feinstein, be-
cause of the huge interest in California on this issue, will also
make an opening statement. And if one other Republican comes,
whoever you choose, they may. And that will be it in opening state-
ments, and then we will get to our witnesses.

Well, I thank everybody for coming. Today’s hearing is on the
current American agricultural labor crisis and the existential
threat American agriculture faces from efforts in the House to pass
mandatory e-verify laws without addressing the immigration status
of the current agricultural labor force.

Agriculture is an important industry, we know for all America—
many people do not realize because New York City is so large—but
also for New York State. We have 35,000 farms. They account for
$5 billion in sales. They use nearly one-quarter of New York’s total
land area. We are first or second or third in a lot of things, like
dairy and apples and cherries and lots of nice good things, lettuce,
I think. Sauerkraut we are No. 1. Bet you did not know that. That
is a special kind of cabbage. I have been there.

Anyway, we put it on the hot dogs at the Yankee games. After
last night, I am a little reluctant to bring that up.

Given the amount of jobs and economic activity that are at stake,
we must do everything we can to give our producers the tools they
need to succeed.

But whether it is apple farmers in western New York, straw-
berry growers in the Mohawk Valley, tomato farmers in the Hud-
son Valley, dairy producers in northern New York, or nurseries on
Long Island, everywhere I go in my State—and I think it is similar

o))
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in other States—folks tell me that the long-term viability of their
farms is threatened because they cannot find the workers they
need to remain competitive in the global market.

Some might ask, in these times of double-digit unemployment,
Why can’t farms hire American workers? It is a logical question if
you are not familiar with agriculture.

Well, every farmer I have met in my travels in New York has
aggressively tried to hire Americans to work in nurseries, farms,
and vineyards. And I will tell a little story. I met a young lady
about 10 or 12 years ago—15 or 20 years ago. Her father was a big
real estate developer in New York. She loved flowers, and so she
opened nurseries on Long Island. She was a very idealistic, pro-
gressive liberal person, and she had this idea: Why don’t I hire the
people in the South Bronx who are unemployed? She put up signs
in the South Bronx. She said, “We will pay you $8 an hour.” The
minimum wage was then $4 or something, so double. She built a
little church, a little school, little buildings on her property so they
would come out 40 miles. And she said, “If you want this job, $8
an hour, meet at the bus at 6 a.m., and we will drive you out there
to Suffolk County.” The buses filled up, but after 1 day the people
quit. Americans do not do this work. It is back-breaking, it is hard,
and for whatever reason, we can tell our farmers to hire Ameri-
cans, but it just does not work.

My friends in the Long Island Farm Bureau can tell you that
many of their members pay more than $12 to $15 per hour per
worker, so it is a good salary, and they actively seek to hire Amer-
ican workers, arrange for transportation and drop-off, as I said.

But what they find—even in this difficult economy and even if
they offer Americans twice or sometimes three times the minimum
wage and provide benefits—American workers simply will not stay
in these jobs for more than a few days.

This is not an indictment of either the agricultural industry or
the American worker. It is simply a statement of fact that the aver-
age American will not engage in seasonal agricultural work that re-
quires them to move several times a year throughout the country
and work 7 days per week in extreme heat and cold.

So who is stepping in to take these jobs, these difficult seasonal
agricultural jobs? Whether it is California or Texas or New York
or anywhere else in the country, immigrants who need these jobs
to support their families they left behind in their native country
are the ones who do it.

Unfortunately, many of these immigrants that work in agri-
culture are in illegal status, giving our family farmers the Hobson’s
choice of hiring workers in illegal status or going out of business.

This conundrum is about to reach a dangerous boiling point, as
mandatory e-verify laws like those already passed in Alabama, Ari-
zona, and Georgia—as well as those proposed in the House and the
Senate—now pose a potentially fatal threat to the livelihood of
American farmers.

At this point I would like to introduce two articles into the
record, if there is a no objection, so without objection, they are in-
troduced.

[The articles appears as a submission for the record.]
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Chairman SCHUMER. One is a September 30th article from the
Dothan Eagle in Alabama where John McMillan—the Republican
Commissioner of Agriculture elected just last year—indicated that
the Alabama immigration law, which includes mandatory e-verify,
would “have an adverse impact on the farm economy in the State
of Alabama.”

A September 29, 2011, article from Reuters where Commissioner
McMillan also reported “crops rotting in fields as a result of day
laborers leaving the State ahead of the law taking effect” in Ala-
bama.

As the witnesses will testify today, if Congress passes mandatory
e-verify laws without providing growers a way to keep their current
workforce, it will be issuing a death sentence to many, many farm-
ers and family farms throughout America.

Let me just give you a few statistics that one of our witnesses,
Bob Smith, will tell us about today:

In the Northeast, mandatory e-verify threatens the existence of
1,700 family farmers that are already on the brink because of the
labor shortage.

Nearly 50,000 agricultural jobs in the Northeast alone would be
eliminated if mandatory e-verify is passed.

If those Northeast agricultural jobs are lost, 55,000 off-farm jobs
in agriculturally related businesses could also be lost. That is
100,000 jobs. Many of these jobs are held by American citizens in
agricultural marketing and processing, farm suppliers, and farm
service businesses.

So it is time for Congress to pass a practical solution to this
problem, such as add jobs, which Senator Feinstein has worked
long and hard on, and stop the ideological rhetoric that does not
match the reality on the ground. We need a solution that severely
penalizes farmers who hire illegal immigrants and exploit their
workers. But we also need a solution that provides farmers with
the ability to transform their current workforce into a tax-paying,
English-speaking, legal workforce.

The current situation is untenable. Every day American farms
are closing. America has to import more and more food from abroad
because it is far cheaper to buy foreign food than it is to produce
food here. Failing to act is both a food security threat and an eco-
nomic security hazard.

I am confident our distinguished panel today will help us better
understand these problems and guide us toward the best solution
for reforming our agricultural immigration system.

I now turn to Senator Cornyn for an opening statement.

STATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM
THE STATE OF TEXAS

Senator CORNYN. Well, thank you, Mr. Chairman, and I appre-
ciate your calling this hearing, and I appreciate all the witnesses
being here today. I do want to give a special recognition to Dr.
Knutson, who is going to be on this first panel, who is a professor
emeritus at Texas A&M University in College Station. Aggies know
something about agriculture, and we are glad you are here to share
some of your expertise with us.
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Also in the audience I know we have Ray Pruitt, who we worked
with very closely, representing a lot of the agriculture interests in
South Texas that is a huge breadbasket really for the rest of the
State and, indeed, the country.

Since 1975, Dr. Knutson has been on the faculty at Texas A&M
Department of Agricultural Economics. He is the author of more
than 600 publications on agriculture policy and marketing, includ-
ing a July 2011 study with Dr. Dennis Fisher entitled “Impacts of
Immigration Reform Proposals on the Agriculture Sector,” obvi-
ously a timely topic for today’s hearing.

Mr. Chairman, I would ask consent that that report be made
part of the hearing record.

Chairman SCHUMER. Without objection.

[The report appears as a submission for the record.]

Chairman SCHUMER. Also while we are doing it, without objec-
tion, the statement of Chairman Leahy will be entered into the
record.

[The prepared statement of Chairman Leahy appears as a sub-
mission for the record.]

Senator CORNYN. Our topic today is a familiar one to those of us
who have worked many years on immigration reform, but that fa-
miliarity makes the problem no less confounding. We cannot sugar-
coat the facts. We should not sugarcoat the fact. Between 50 and
70 percent of the Nation’s nearly 2 million farm laborers are in this
country without legal authorization—50 to 70 percent. That fact
alone shouts loudly that our immigration system is simply broken.

State laws have tried to fill the gaps where the Federal Govern-
ment has failed, but it strikes me as bizarre that we find ourselves
in the situation where the Congress that has passed our immigra-
tion laws is somehow concerned that the House may pass a bill
that will actually require those laws to be enforced, although I do
agree with the Chairman that it is important to provide a legal
workforce for our agricultural sector. We neither effectively enforce
the laws on the books, nor do we have an adequate legal system
for agricultural employers to retain immigrant labor.

The Chairman has mentioned Chairman Smith of the House Ju-
diciary Committee who is leading an effort in the other chamber
to, I believe, address both problems: No. 1, to find a way to effec-
tively enforce our immigration laws through a mandatory e-verify
program, but—and this is an important “but”—to craft also a solu-
tion for agricultural employers so they can access legal immigrant
labor when employers are unable to find Americans to work the
fields.

Federal legislation mandating the use of e-verify is being
spurred, at least in part, by the actions of 18 States that have re-
quired the use of e-verify for employers in those States. And, again,
the States are acting because they look to Washington and see in-
action and failure so far when it comes to reforming our immigra-
tion system. And they are, of course, experiencing the costs associ-
ated with education, law enforcement, and health care for a huge
immigrant population in a disproportionate sort of way and one
that Washington refuses to or is incapable of stepping up and in-
demnifying them for.
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I believe that mandating the use of e-verify on a nationwide scale
is an important credibility-building measure. The Federal Govern-
ment does not have credibility in this area, and we have got to re-
gain it. So we have to convince the American people that Congress
is serious about fixing our broken system, but we must also be
mindful of the current economic climate and take care that we are
not causing major disruptions to or burdens on our employers who
are trying to do the right thing.

As we will hear from Dr. Knutson, major disruptions in the agri-
cultural labor supply will have real consequences for U.S. farm ex-
ports and cause an immediate and a substantial rise in food prices.
In other words, we must tread very carefully here.

I hope this hearing will help us explore ways to dramatically in-
crease utilization of the existing agricultural guest worker pro-
gram, known as H-2A. H-2A’s problems are well documented, and
I expect we will hear more about those problems today. But if H-
2A cannot be improved, we should scrap it in favor of a broader
guest worker program that really works.

Mr. Chairman, I stand ready to work with you and with agricul-
tural employers in Texas and across the country and with anyone
ielse who is attempting in good faith to solve these difficult prob-
ems.

Thank you.

Chairman SCHUMER. Thank you, Senator Cornyn.

Senator Feinstein.

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Senator FEINSTEIN. Thank you very much, Mr. Chairman. I have
worked for 10 years now trying to come up with a solution to the
diminution of agricultural labor in this country, and during that
period of time, what I have seen is the outsourcing of American ag-
riculture to other countries. What I have seen is a diminution in
the amount of value of the American agricultural crop. I will give
you an example.

California 1s the largest farm State in America. In 2008, it was
a $39 billion plus industry. In 2009, it dropped to $34.5 billion. We
have 81,500 farms, and people cannot get consistent and stable
labor. It is a killer, ladies and gentlemen, an absolute killer, and
it has been going on for years.

I am announcing my intent to introduce next week a 5-year
emergency AgJOBS bill. There will be no amnesty. There will be
no citizenship. But what it will provide is a blue card to an agricul-
tural worker who has met certain criteria to be able to remain in
the country with his family provided that individual works agri-
culture a certain number of days a year. It will have a phase-in e-
verify, and it will have the reformed H-2A program as part of it.
And by the reform program, I mean the program that was nego-
tiated between the growers and the farm workers.

Let me give you a few examples of what is happening. Steve
Scaroni of Scaroni Ranches was in the lettuce and broccoli industry
for over three decades. He moved more than 2,000 acres and 500
jobs from his $50 million operation in Heber, California, to Guada-
lajara, Mexico, as a result of the labor crisis. He explains: “I have
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no choice but to offshore my operation.” Today he exports 2 million
pounds of lettuce per week to the United States.

Mel-Delin Dairy, a 250-acre farm with 900 cows in Turlock. The
family farm has been employing migrant labor for 20 years. Ray
Sousa, owner of Mel-Delin Dairy, states, “I have not had a non-His-
panic want to do this work in 10 years. Once Americans get the
job description, they lose interest real quick.”

Phil Martin, an agricultural economist at the University of Cali-
fornia-David, reiterates this point. He says, and I quote, “A whole
lot of 18-year-olds prefer to work at McDonald’s for minimum wage
rather than milk cows.” And that is despite the dairy industry’s av-
erage wage of $11.38 an hour. That tells you something, ladies and
gentlemen.

California garlic and pepper farmer Tim Ciala says that the local
labor supply has been tight and the production of California pep-
pers has largely transferred to Mexico. The Cialas are third-genera-
tion California farmers. Mr. Ciala says, and I quote, “Labor is al-
ways an issue. We might have all the people we need to harvest
the crop 1 week and then not the next. Unfortunately, even in
tough economic times, there are not a lot of people who want to do
this work. It is hard work.”

The produce grown on Mr. Ciala’s family farm is distributed to
companies nationally for use in sauces, soups, pasta sauces, and
other consumer goods. However, Mr. Ciala observed that the indus-
try is changing due to the labor shortage. Smaller fruits and vege-
tables and anything labor intensive is going away and does not get
planted anymore.

Asparagus plantings in California’s Imperial Valley have de-
clined from 786 acres in 2006 to 373 acres in 2008, a reduction of
over 50 percent. Ayron Moiola of the Imperial Valley Vegetable
Growers Association predicts that California’s asparagus crops will
disappear completely in the Imperial Valley if the demand for spe-
cialized asparagus planters and harvesters is not met. According to
Ms. Moiola, asparagus in the Imperial Valley is an indicator as to
what happens with crops that are labor intensive and what hap-
pens when labor becomes unfeasible economically and also just
hard to find.

The United States Department of Agriculture data show that
over 9,000 acres of U.S. garlic crops have gone out of production
in the last 11 years, and the supply of American grown garlic has
been reduced by 94 million pounds. China—big surprise—has sur-
passed the United States as the lead supplier of garlic consumed
by Americans. We are giving away our industry.

John Reelhorn runs the Belmont Nursery in Fresno, California,
a family run company founded in 1942. California’s nursery and
floral crop industry is valued at about $4 billion, making California
the top producer of nursery greenhouse plants and trees in the
United States. Despite the recession, Mr. Reelhorn has not seen
American workers pursuing jobs on California farms. He states,
and I quote, “A lack of timely and thoughtful resolution of the farm
labor crisis will hasten the offshoring of our specialty crop and live-
stock agriculture.”

And it goes on and on and on. I have assembled a book that looks
like this. We have copies. And throughout this whole book are sto-
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ries from other States of the demise of American agriculture,
which, while we fiddle and sit here, agriculture goes offshore. And
the good produce that my State used to perform, superior to vir-
tually anything, is no longer around. It is wrong. It is just plain
wrong.

I do not understand why people in this body cannot come to-
gether. All right? People do not want amnesty. They do not want
to provide citizenship. So there is an alternative. The alternative
is a 5-year bill allowing people who have been working to continue
to work-60 seconds—so that we can begin to restore our agricul-
tural industry in the United States of America. If we fail to do
that, for shame, we really do not belong in this office. And I feel
that to the depths of me. Of course, it has been 10 years of trying,
and my frustration is a little high at the moment, but thank you
very much, Mr. Chairman.

Chairman SCHUMER. Thank you for your heartfelt and out-
standing testimony and, even more importantly, for your leader-
ship on this issue where hopefully we can make some progress.

Let me now introduce our first panel and thank all of them for
coming. Gary Black is the Commissioner of the Georgia Depart-
ment of Agriculture, a position he was elected to in 2010. He first
began his career with the Georgia Farm Bureau in 1980, was field
rep, later served as coordinator for the State Young Farmer Pro-
gram. In 1989, leaders of the Georgia Agribusiness Council, a
Chamber of Commerce-like organization for farmers and ag busi-
ness owners tapped Mr. Black to serve as president, a position he
held for 21 years before being elected agriculture commissioner.

Tom Nassif is president and chief executive officer of the West-
ern Growers Association, an agricultural trade association whose
members from Arizona and California pack, grow, and ship 90 per-
cent of the fresh fruits, nuts, and vegetables grown in California
and 75 percent of the commodities in Arizona. Under President
Reagan, he served as Deputy Assistant Secretary for the Near East
and South Asian Affairs and as Ambassador to the King of Mo-
rocco.

Bob Smith is senior vice president of at Farm Credit East, the
largest agricultural lender to agriculture in New York State, with
$2.2 billion in loans to capitalize farms and farm-related busi-
nesses. In addition to providing credit, Farm Credit East also pro-
vides other financial services and benchmarking to help farmers
succeed.

And Dr. Ronald Knutson is a professor at the Agricultural and
Food Policy Center at Texas A&M University. He is the author of
over 600 publications on agricultural policy and marketing, a mem-
ber of the Board of Trustees of the Farm Foundation, and boards
of the American Economic Association and Foundation.

Gentlemen, each of your statements will be read into the record.
We would respectfully ask you to limit your statements here to 5
minutes each, and then we will do questions. Thank you all for
being here.

Mr. Black, you may proceed, and we will move across the panel
from your right to left.
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STATEMENT OF GARY W. BLACK, COMMISSIONER, GEORGIA
DEPARTMENT OF AGRICULTURE, ATLANTA, GEORGIA

Mr. BLACK. Thank you Mr. Chairman, Ranking Member Cornyn,
members of the Committee, and ladies and gentlemen. It is a gen-
uine honor for me to be here before you Committee today. I am not,
however, clever enough to offer a sound-bite solution to the impor-
tant topic under consideration. My purpose is to tell you that the
need for a stable, legal supply of agricultural workers is real and
that it impacts our economy and the safety of the food that your
families and all Americans put on the table every day.

I am sure that you all know that the Georgia General Assembly
passed an immigration reform bill during the past legislative ses-
sion. The law requires the Georgia Department of Agriculture to
conduct a study of the conditions, needs, issues, and problems asso-
ciated with the agricultural labor situation in Georgia and to rec-
ommend any actions or legislation that the department deems nec-
essary or appropriate. This charge includes recommendations for
H—2A reform and the evaluation of a potential for a State-run
guest worker program.

I am not at liberty today to report on the details of the study at
this time, but we will be happy to share our findings with the Com-
mittee when it is complete in January 2012. However, I can pro-
vide you with a snapshot of what is happening with ag labor in
Georgia today.

Due to the reports of labor shortages for the spring harvest, Gov-
ernor Deal asked my department to help evaluate the labor situa-
tion in early June. We took a brief, unscientific snapshot of the
labor situation at that time by conducting a survey of Georgia’s ag-
ricultural employers. The survey suggested that there were unmet
labor needs during the 2011 spring harvest season. Specifically, the
survey revealed significant concerns among blueberry and fresh
vegetable producers. However, we must consider additional vari-
ables for this past growing season, including unusually high heat
and lack of rain, which caused an unexpected rush in harvest. But
the bottom line is that the pool of 230 respondents reported on
Jli)ne 10, 2011, that they were not able to fill 11,080 agricultural
jobs.

Also in June, at the urging of one of his board members from the
Vidalia region, I contacted Brian Owens, commissioner of the Geor-
gia Department of Corrections, to see if there was anything he
could do short term to help meet the labor needs of producers. He
offered to organize a pilot program where farmers could use proba-
tioner details to meet their labor needs. Two farmers participated
in the pilot program and voiced mixed results. Both stated that the
program could fill niche needs, but should not be relied upon as a
primary source for field employees.

The pilot program drew criticism. I do have a unique perspective
on this issue. I went undercover at a crew on July 6th and picked
yellow squash for 6 hours, and survived. If the Committee has
questions about this experience, I would be pleased to answer them
following the testimony.

I believe the only viable solution lies in developing a guest work-
er program for the 21st century. I have listened to farmers for 6
months. Here is a brief summary of what they are telling me:
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We desire and must have a legal workforce. The H-2A program
is flawed. I need workers year round. Do Americans want their
farm products produced here or abroad? I would love to have local
workers who were drug-free, sober, reliable, and skilled at this
work. Tell me where I can find them. And the litigious climate fos-
tered by legal services is a burden too heavy to bear.

Senator Chambliss’ HARVEST Act addresses some of these con-
cerns, and there are other pieces of legislation with good compo-
nents. Some believe H-2A can be reformed; others believe that the
brand is damaged and deserves a new logo. What I know is that
in the near future we must design a program that works for all
producers, one that is cost-effective and is administered in a way
more conducive for success.

Regretfully, a large number of illegal immigrants are working in
agriculture today. A penalty-based work authorization permit
should be considered for offenders. Such a measure could require
substantial monetary fines, an annually renewed biometric permit
supported by fees that is restricted for agriculture, and then strict
employer enforcement after implementation.

The proposal to move guest worker administration to USDA has
promise. I urge consideration of allowing States to work under
MOUs for administration of any new program at the State level.
These relationships work well for FDA, EPA, and USDA in other
arenas. Why not let Georgians help Georgians when it comes to ad-
ministering guest workers so long as the State meets requirements
established and monitored by Federal authorities.

Sunday evening on Baltimore’s gridiron the choices were simple:
the Ravens or the Jets, one or the other. Sunday afternoon fans
cheered 43 veterans and rookies at Dover’s Monster Mile. Herein
lies a parallel to this debate. I am convinced, Mr. Chairman, that
the NASCAR approach to developing a 21st century guest worker
program for American agriculture is what we need. It will take a
multitude of fresh ideas to solve this problem while keeping our
National defense and food security interests in sharp focus. We can
continue to go around and around for a while, but my hope is that
we can soon take a victory lap together. We cannot put off address-
ing this critical issue any longer.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Black appears as a submission
for the record.]

Chairman SCHUMER. Thank you, Mr. Black.

Mr. Nassif.

STATEMENT OF TOM NASSIF, PRESIDENT AND CHIEF EXECU-
TIVE OFFICER, WESTERN GROWERS ASSOCIATION, IRVINE,
CALIFORNIA

Mr. NaAssIF. Chairman Schumer, good morning, Ranking Member
Cornyn and members of the Committee. A special thank you to
Senator Feinstein, with whom I have had the pleasure of working
over the last 10 years on immigration reform, for her tremendous
efforts to bring bipartisan solutions and bringing employers and
labor unions together to try and find a solution. Western Growers
represents California and Arizona fresh produce. It is about half of
all the produce grown in the United States.

VerDate Nov 24 2008  09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00015 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC



10

Studies conducted by the University of California-Davis dem-
onstrate that every California agricultural job creates two non-
farms jobs in our economy, and every farm dollar generates $1.27
for the California economy. Nationwide, the Department of Labor
reported that 24 million jobs, a full 14 percent of all people em-
ployed in the United States, are supported by the U.S. food and
fiber industry.

Today I am here to talk about a labor crisis. This is not a new
challenge for agriculture. We have been working to secure a legal
workforce for more than 15 years. But without immigration reform
and with a diminishing labor supply and threats due to I-9 audits
and ICE raids, coupled with e-verify legislation at the State and
Federal levels, it is clear that U.S. agriculture will be decimated
without a workable mechanism to provide the workers we need.

Even before the challenge of e-verify legislation, the need for a
workable agriculture labor program, especially for our current ex-
perienced workforce, could not have been clearer.

In California, a State with no e-verify legislation pending, and
across the country, agricultural employers are facing an increas-
ingly difficult time finding a sufficient legal workforce. Western
Growers recently polled our members: 62 percent said they are ex-
periencing labor shortages today.

The existing challenges we face in securing a stable workforce
will pale in comparison to the devastating impact of e-verify legis-
lation in the absence of a workable labor program.

The trends in California are startling. Our members and other
specialty crop producers across the country are looking to foreign
countries as they make plans to expand their businesses and will
create additional jobs abroad, stimulating their economies.

In the absence of a workable ag labor program for those pres-
ently employed in our industry, e-verify not only promotes the
movement offshore of what was once U.S. production, it is a jobs
killer for rural America.

Right now, the only program available to secure a legal work-
force is the H-2A program. H-2A is presently used by only 2 to 3
percent of agriculture, and even then, the just released nationwide
study of H-2A users commissioned by the National Council of Agri-
cultural Employers that was presented to the House Subcommittee
on Workforce Protections last month reports that 72 percent of
workers arrived late, on average, 22 days after the date of need.
Crops must be harvested when they are ready to pick, not when
they are ready to wilt.

In order to move us closer to a solution to meet our labor needs,
we must consider a new approach to an employee visa program.
The number of visas would be determined by the number of em-
ployer requests for workers on a monthly or annual basis and could
vary year to year based on market conditions.

Senator Feinstein has come up with many solutions, and I am
anxious to see what her new legislation looks like because her past
legislation has looked very good to our industry.

A workable program would also provide farm workers with the
same protections, no more, no less, than U.S. workers with respect
to all employment-related laws and employment taxes. There

VerDate Nov 24 2008  09:10 Jan 12,2012 Jkt071756 PO 00000 Frm 00016 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC



11

would be no reason for an employer to prefer a temporary foreign
worker over a U.S. worker.

It is also imperative that this program address not only the need
for future employees, but also the need to retain our experienced
employees, the people who are already here. They are highly
skilled employees we depend upon to keep us competitive by maxi-
mizing efficiencies through their experience and their training.

If there are indeed 1.2 million or more falsely documented work-
ers in agriculture and they were no longer able to work, then the
two non-farm jobs that support them would also be lost. This is a
potential loss of 3.6 million jobs in agriculture, most of which will
be done and are being done today by citizens of the United States.
With less domestic production, more food will have to be imported,
compromising the safety and security of our food supply since only
1 to 2 percent of imported food is inspected.

There is not a person in the country that is not connected to this
problem. If you eat fresh produce, drink milk, grill steaks, or pur-
chase plants for your yard, you are benefiting from the hard work
of a foreign agricultural worker.

On behalf of Western Growers and the produce industry across
the Nation, I am appreciative of this Committee’s willingness to ex-
amine the labor crisis facing U.S. agriculture. We look forward to
rewriting immigration policy for agriculture with you.

Thank you very much.

[The prepared statement of Mr. Nassif appears as a submission
for the record.]

Chairman SCHUMER. Thank you, Mr. Nassif.

And now my fellow New Yorker, Mr. Smith, welcome.

STATEMENT OF ROBERT A. SMITH, SENIOR VICE PRESIDENT,
FARM CREDIT EAST, COBLESKILL, NEW YORK

Mr. SmiTH. Thank you. Thank you, Chairman Schumer and
members of the Committee. Thank you for the opportunity to tes-
tify on agricultural labor-related issues. My name is Robert A.
Smith; I am senior vice president with Farm Credit East.

While there are many significant risks that family farms face,
the concern with maintaining a stable labor supply is a risk factor
with which our farmer members are most concerned. Many success-
ful, forward-looking operations that have positioned themselves for
decades for growth opportunities that could create more American
jobs are holding back over concern with immigration enforcement
actions and the possibility of mandatory e-verify.

The reality is that over the past two decades, farmers have come
to rely on immigrant workers who present the necessary identity
and work authorization documents and are then employed under
the same Federal and State terms as other workers.

We believe this is a jobs and food security issue. If as a country
we fail to find a workable solution to enable labor-intensive agri-
culture to maintain the necessary workforce, we will see another
part of our economy move offshore where barriers to entry for new
agricultural enterprises are minimal. To some degree we need to
ask ourselves, Do we prefer to have our food produced domestically
with the use of some foreign labor or in other countries with for-
eign labor for all of the jobs?
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To better understand this issue, we prepared a vulnerability as-
sessment to estimate the economic impact of the loss of alien work-
ers on farms in our six-State area, based upon the assumption that
an estimated 70 percent or more of them provide work authoriza-
tion documents that appear to be but are not legitimate.

Our analysis indicates that a labor shortage as a result of effec-
tive immigration enforcement actions without improved agricul-
tural worker programs would have the following impact:

Approximately 1,732 Northeast farms are highly vulnerable to
going out of business or being forced to severely cut back their op-
erations.

These highly vulnerable farms are some of the most productive
in the region; their total sales of farm product are estimated to ex-
ceed $2.4 billion, or 36 percent of the value of the region’s agricul-
tural output.

Next, 20,212 full-time and 29,894 seasonal positions on farms
would be eliminated if those highly vulnerable farms go out of busi-
ness. The reduction in the farm payrolls is estimated to be $528
million annually. This means significantly less spending and eco-
nomic activity in local communities as funds generated do not
churn through the economy as they currently do.

The highly vulnerable farms operate over 1.1 million acres. If
these farms were to cease operations, some of the acreage might
switch into less intensive agriculture, but thousands of acres would
potentially be converted to non-agricultural uses.

The economic impact of the loss of 1,700 farms goes well beyond
the farm gate. We estimate that 55,311 off-farm jobs in agricultur-
ally related businesses in the Northeast could be impacted. Many,
if not most, of these positions are full-time jobs held by local citi-
zens. These are positions with agricultural marketing and proc-
essing businesses, farm suppliers, and farm service businesses.

As noted in our analysis, some of the farms that we consider
highly vulnerable will survive in agriculture, but shift to less labor
intensive farm operations. Clearly one of the great attributes of
American agriculture is our production diversity. With this shift
away from labor-intensive crops will come significantly reduced em-
ployment and payroll.

Census data analysis indicates that the labor expense to grow
1,000 acres of grain is $31,980, the labor cost for 1,000 acres of
vegetables is $355,000, and the labor cost for 1,000 acres of fruit
is $922,000. These are at-risk payrolls that impact on local eco-
nomic activity.

An enhanced enforcement-only approach without an effective
alien worker program to provide a legal workforce for agriculture
is counterproductive to efforts to reduce unemployment. It will
mean that American citizens involved in the food chain will be un-
employed and more consumer dollars will flow out of the United
States to purchase products that could have been grown in the
United States.

In closing, we all support efforts to secure our Nation’s borders
and control entry of alien workers on America’s terms. A critical
part of that solution must be a workable program for agriculture
that meets those objectives while providing America’s farms with
a reliable source of experienced farm labor.
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Thank you very much.

[The prepared statement of Mr. Smith appears as a submission
for the record.]

Chairman SCHUMER. Thank you, Mr. Smith.

Mr. Knutson.

STATEMENT OF RONALD D. KNUTSON, PH.D., PROFESSOR
EMERITUS, TEXAS A&M UNIVERSITY, COLLEGE STATION,
TEXAS

Mr. KNUTSON. Chairman Schumer and Senator Cornyn and
members of the Subcommittee, thank you for the opportunity to
testify on farm labor policy.

As emeriti professors from Texas A&M University, Dr. Fisher
and I have researched the agriculture economic conditions that
make the farm labor situation unique. Dr. Fisher has served as a
farm labor specialist in Oregon, Michigan, and New York. We con-
cluded that the current H-2A program is broken. Agriculture needs
a much better solution.

Reform of labor policy is essential. If farm labor is not available
on a timely basis, large quantities of fruits and vegetables will be
wasted. About 1 million farm workers are primarily employed to
produce fruits, vegetables, and nursery crops. At least 61 percent
of the farm workers are unauthorized.

There are several myths regarding the economics of agriculture
and the farm labor workforce. These myths can mislead individuals
who seek solutions to farm labor problems.

The first myth is that farm labor is readily available from the
non-farm labor force. This is not true. Experience indicates that
there are many farm jobs that non-farm laborers cannot or will not
do. This was the central conclusion of a study completed by USDA
and the University of California. Back-breaking hand labor is es-
sential for harvesting most perishable fruits and vegetables.

These are jobs that must be performed on a timely basis, or food
is wasted and farm income declines. Waiting for a work permit to
be issued under the H-2A program is not a viable option. This is
the principal reason most farmers do not use the program.

A second major myth is that large corporate agribusiness firms
employ most of the farm labor. This is not true. In 2009, 2.2 million
farmers were family farms, and only 61,000 were non-family farms.
Over 46,000 family farms having less than $250,000 in sales were
organized as corporations. Likewise, all types and sizes of farms,
including small farms, utilize farm labor. In 2009, 16 percent of the
labor utilized on small farms having $10,000 to $250,000 in sales
was hired farm labor. These farms would be particularly adversely
affected by actions that limit the availability of hired farm labor.

A third myth is that farmers could pass on the increased hired
farm labor cost to buyers. This is not true. Farm prices are deter-
mined nationally and globally by competitive forces. Mexico, Peru,
Chile, Argentina, and South Africa are major sources of fruit and
vegetable supplies for U.S. consumers. Chinese exports of apples
have risen from near zero in the early 1990s to nearly double U.S.
apple exports. Farmers whose operations are disrupted by changes
in labor policies and costs increasingly run the risk of financial fail-
ure. In 2007, USDA determined that 20 percent to 40 percent of
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the farms in each farm type were in an unfavorable financial posi-
tion. Higher labor costs will contribute to higher imports, reduced
exports, and farm financial failures.

Our fourth myth is that large agribusiness firms are directly in-
volved in farm production that utilizes large amounts of farm labor.
This is not true. Agribusiness corporations that produce farm com-
modities are the exception rather than the rule.

Our fifth myth is that there is a national farm labor market and
that farm labor shortages are not real. This is not true. In fact,
farm labor markets are local and are dispersed throughout the
United States.

The fact that the H-2A program accounts for only less than 5
percent of the hired farm labor workforce indicates that the immi-
gration program is broken. It is time to replace the H-2A with a
more flexible market-oriented program. Such a program must be
attractive to current workers; farmers must be able to attest to
their labor needs; farmers must be able to change their hired farm
labor workforce on a timely basis; and there must be flexibility for
workers to shift among farmers.

A more healthy American diet will require increased production
of fruits and vegetables. Farm labor policies involving a higher
level of Government regulation would lead to fewer jobs and in-
creased fruit and vegetable imports.

[The prepared statement of Mr. Knutson appears as a submis-
sion for the record.]

Chairman SCHUMER. Thank you, Dr. Knutson. And now we will
go to questions. We are going to limit it to 5 minutes per member.

My question first, a simple yes-or-no answer if you can give it,
to each of the panelists: Do you think our agricultural labor crisis
in your region or State can be fixed without legalizing the current
workforce?

Mr. NASSIF. Absolutely no.

Chairman SCHUMER. No? Mr. Smith.

Mr. SMITH. No.

Chairman SCHUMER. Dr. Knutson.

Mr. KNUTSON. No.

Chairman SCHUMER. Mr. Black.

Mr. Brack. Mr. Chairman, if legalizing means providing a work
permit, that is the way I interpret that rule. We must have a via-
ble guest worker program for agriculture.

Chairman ScHUMER. That is one way of legalizing, absolutely.
OK. Thank you. Let the record show all four did not believe it
could happen without legalizing in some way or other the current
workforce.

Next question, this is for Mr. Black, Commissioner Black. I
talked about two articles in my opening statement where the agri-
culture commissioner of Alabama stated that the Alabama law
would have an adverse impact on the farm economy. There were
similar statements from Brian Tolar, your successor at the Georgia
Ag Business, who estimated the monetary loss of unharvested
crops due to the lack of immigrant workers to be in the range of
$300 million, with an overall adverse impact on the State of Geor-
gia approaching $1 billion. Do you basically agree with Mr. Tolar’s
estimates?
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Mr. BLACK. Well, the estimates were really premature, and, Sen-
ator, there are some new studies. We are looking at some of those
figures right now. Mr. Tolar’s group and about five others engaged
in this study. The preliminary numbers that I saw this morning
were somewhere in the neighborhood of about $150 million. So the
economic losses were real.

This year, I would say it was more of an impact of the fear of
the law rather than the law itself because there were some dead-
lines that were simply not

Chairman SCHUMER. Right. So you would say they are very sig-
nificant but not as high as the initial estimate.

Mr. BLACK. Yes, sir, that is correct. That is what is being aired
right now.

Chairman SCHUMER. OK. Thank you.

Next question, and this one is for Mr. Nassif. Can you please
give us a short verdict specifically on whether Arizona’s new e-
verify law has helped or hurt farmers to find American farm work-
ers in Arizona? Some have suggested that mandatory e-verify will
create 7 million jobs for American citizens. What do you think this
legislation will do for the agricultural economy based on the experi-
ence that is occurring in Arizona?

Mr. Nassir. Certainly in Arizona it has not helped the agricul-
tural industry. It has been very difficult to find workers in Arizona.
We tried going to the Department of Labor and asking for a simple
fix that would allow us to bring those who live on the other side
of the border, because Yuma is on the border, across to be able to
work in our fields. And we said they do not want to have housing.
If they want housing, let us provide housing for those that want
it. But if they do not want housing, do not make us spend hun-
dreds of thousands of dollars for this housing. None of those work-
ers use the housing. The Department said, “I am sorry. We do not
think we have the authority to be able to change that.” Well, every
time we get a new administration in, they find some way of chang-
ing the regulations on H-2A. This would be a modest fix that
would not hurt anybody. The worker would have the right to say
yes or no outside of the hearing of the employer, but even small
changes like that they are unwilling to do.

Chairman SCHUMER. But you agree that this e-verify imposition
in Arizona has hurt agriculture significantly.

Mr. NASSIF. It certainly has.

Chairman SCHUMER. And the contrast with California, where
there are still plenty of troubles, as my colleague has indicated, but
it is considerably worse in Arizona right now?

Mr. NassiF. Of course, in California we have no e-verify, and we
still have shortages.

Chairman SCHUMER. Right. A final question for Mr. Smith. Many
of our farmers in the Northeast, they love farming. It has been in
their family for generations. But the profits are razor thin, if exist-
ent at all. How would raising labor costs, even by relatively small
amounts, affect so many of our family farmers in the Northeast?

Mr. SmiTH. It would have a major impact, a major negative im-
pact. The truth of the matter is that on many of our farms, labor
is a major portion of the cost; 20, 30 percent of their total produc-
tion often for Northeast farms goes to labor. So you have a 10-,
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15—, 20-percent increase, that puts them in many cases in a non-
viable situation. They just simply do not have the profit levels to
survive that kind of situation.

Chairman SCHUMER. Thank you. My time is up.

Senator Cornyn.

Senator CORNYN. Mr. Black, can you explain what an employer
is required to do by current law to determine whether someone can
legally work at their workplace?

Mr. BLACK. Well, I have had many farmers report to me, Sen-
ator, over time that if they are presented with documentation that
appears to be authentic, that is, completion of the I-9 and that
kind of documentation, that there comes a real challenge of the
farmer’s inability to question the authenticity.

Senator CORNYN. And I think, Mr. Nassif, you mentioned that
you think about 70 percent—or I think maybe Mr. Smith, about 70
percent are falsely documented?

Mr. SMITH. I said that, yes.

Senator CORNYN. So just so we are correct, current Federal law
requires an employer to do their best to try to confirm the legal eli-
gibility of somebody to work, but under the current system, some-
body can falsely claim a legal work status in the United States
and, frankly, we do not expect employers to be the police or to do
the Federal Government’s job. They accept those documents at face
;allue and, unfortunately, in a majority of cases, they end up being

alse.

So it strikes me that we might be able to find a sweet spot here
for people who are concerned about finding a legal workforce and
also address what I think ought to come first, and that is, the con-
cerns from the American people that the Federal Government is
simply not doing its job enforcing the law. In other words, I think
what we might be able to do—and, frankly, I think that Congress-
man Smith’s e-verify bill may have brought us to this place. The
threat of accurate confirmation of the eligibility or ineligibility of
a prospective worker has brought us to the place where maybe we
might be able to address a bill something like Senator Feinstein
and others have proposed to create a legal workforce and not a
pathway to citizenship. I think that could well be progress.

But I am intrigued, Mr. Black, by your testimony where you say
the Federal Government does not necessarily need to administer a
temporary worker program that would actually work, unlike the
current H-2A program, but could create one and then delegate the
actual implementation to the States through an MOU for the day-
to-day responsibilities of administering the program. You talked
about how that relationship currently exists in an area like envi-
ronmental enforcement and food safety regulations. Could you put
a 1i11:{t;e meat on the bone and tell me how you think that might
work?

Mr. BLACK. Yes, sir. I have looked to the successes of our agency
when it comes to implementation of food safety laws, to implemen-
tation of pesticide labeling laws, the wide range of issues that, and
quite frankly, I am a pretty big proponent that there are many
things the States can do perhaps more economically, and also clos-
er to home. If the Federal Government could give us the rules to
live by, could audit the systems, provide the standards, provide the
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training, perhaps return Federal tax resources to help support the
program like they do with other initiatives, I think the idea is wor-
thy of consideration.

Senator CORNYN. Well, I hope federalism is not dead and that we
recognize that the States are completely competent to administer
many of these programs, and it does not have to be done nation-
ally, and there could also be some flexibility associated with re-
gional differences.

Mr. BLACK. Yes.

Senator CORNYN. Dr. Knutson, let me ask you, when the unem-
ployment rate is so high, why will unemployed non-farm workers
not take certain farm jobs? In some States H-2A wages are 30 per-
cent higher than the Federal minimum wage. That is almost $9.50
an hour. Why is ag labor so different?

Mr. KNUTSON. This is a very puzzling issue. It is true that agri-
culture is a back-breaking job; it requires you get down on your
hands and knees and so forth and so on. I happen to feel that Fed-
eral policies regarding unemployment compensation may well be
contributing to this issue. The more you extend the period, the less
incentive there is for these people to take farm jobs.

Now, that certainly is not the only explanation, but it is the only
one I have not heard mentioned and talked about. Now, that is a
highly political statement, I recognize that fact. But I think it is
something that needs to be researched as to what kinds of dis-
incentives are developed by our current Federal policies to get
American citizens employed in agriculture.

Senator CORNYN. Thank you, Mr. Chairman. Thank you, Dr.
Knutson.

Chairman SCHUMER. Senator Feinstein.

Senator FEINSTEIN. I drove down Highway 1 in the Castroville
area, Mr. Chairman, and I would say the temperature was about
95, 96 degrees, and I watched row crops being harvested. And I
will tell you, I would not last 10 minutes out there doing that kind
of work. It is extraordinary difficult, and it is not true that these
are unskilled workers. They are skilled workers. You watch their
hands. You watch them pick. You know how they pick. You watch
them prune. And it is precise because there is knowledge there. So
I have come to have a great respect for people who have the stam-
ina and the ability to be able to do these jobs.

Now, I have also come to the conclusion that Americans do not,
and do not want to have the stamina and do not want to do those
jobs. But people who do I think should.

Now, I wanted to ask a question about e-verify. Senator Leahy
and I wrote a letter to Ali Mayorkas, who is Director of the United
States Citizenship and Immigration Services, and we asked him
about the potential use of the program within the ag industry, and
he wrote back to us, and he said, you know, the usual, that it is
designed to provide simple, convenient employment verification,
and lack of computer access in remote areas could be managed
through the use of e-verify employer agents. There are companies
that run e-verify queries on behalf of other employers for a fee
since EEAs design and build their own software to interface with
e-verify using an access method known as web services. The bottom
line is he said this could be worked out.

VerDate Nov 24 2008  09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00023 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC



18

But, on the other hand, if my bill were in law, you would have
a counterfeit-proof blue card which would have biometric data in
it, which seems to me to be equal to e-verify. Let me ask everybody
what they would think of that. Mr. Black, and we will go right
down the row.

Mr. BLACK. Senator, I do not know about the comparison of the
two, but as I stated in my testimony, absolutely a biometric card
I believe is actually the direction we need to go. Now, how that fits
into the actual logistics of e-verify I am not—I would not want
to—

Senator FEINSTEIN. Well, it would be an option.

Mr. BLACK. Yes.

Senator FEINSTEIN. Tom.

Mr. NassiF. We believe that is a very viable solution, Senator.

Mr. SMITH. Senator, it seems like that would work. It is just im-
portant that the existing workforce be able to be included as part
of the eligible workforce.

Senator FEINSTEIN. Right, right.

Mr. KNUTSON. I agree with the concept.

Senator FEINSTEIN. OK. So that is one way of doing it that does
not disadvantage the farmer that does not have computer knowl-
edge. You know, I am not of the computer generation. I sort of
managed to do without it, surprisingly, yes, and I find it chal-
lenging to learn.

[Laughter.]

Senator FEINSTEIN. In any event, going back to the bill, I think
most of you know about the H-2A reforms in the bill, but one thing
I want to ask you about, yes or no, is: Would you put a 5-year limit
on it? Now, again, this has no amnesty and no pathway to citizen-
ship. Would you put a 5-year limit on it or would you have no
limit? Mr. Black.

Mr. BLACK. Your 5-year notion, it is certainly something we
would love to talk about. I think that is a good idea. It is a good
place to start, yes, ma’am.

Senator FEINSTEIN. OK. Tom.

Mr. NAssIiF. While we would prefer a permanent resolution of
this issue, we would certainly support a pilot program of 5 years
in order to find out how well it works or does not work, and then
hopefully that would be a blueprint for future legislation.

Mr. SMITH. I understand the need for the 5-year limit or at least
the viableness of the 5-year limit, but would prefer a permanent so-
lution because that allows farmers to really make the investments
that they need to do. If they are going to expand markets, going
to grow agriculture in this country, you need a permanent solution
over time.

Senator FEINSTEIN. Thank you.

Mr. KNUTSON. What I really worry about is the impact on small-
er farms. I think that smaller farms have a real difficult time com-
ing to grips with the technology involved in communication with
Government agencies at this point in time. And I am not saying
they are computer illiterate necessarily, but it is a difficult process.
So I worry that you are going to put a lot of small farms out of
business.
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Senator FEINSTEIN. Well, my 5-year bill would not have e-verify.
It would have a counterfeit-proof card.

Mr. KNuTsON. Well, if you are talking about—I thought you said
that you were putting in e-verify.

Senator FEINSTEIN. We are looking at putting it in, but the alter-
native—I am trying——

Mr. KNUTSON. I agree with the alternative, but when it comes to
e-verify, it seems to me that the impact on small farms—and by
small farms I mean less than $250,000 in sales—would be very ad-
verse.

Senator FEINSTEIN. Would you gentlemen agree to—do you op-
pose e-verify for this purpose?

Mr. BrAcK. Do I oppose e-verify?

Senator FEINSTEIN. That is right.

Mr. BLACK. E-verify is a real problem without the fix and a via-
ble guest worker program, yes, ma’am.

Senator FEINSTEIN. Tom.

Mr. NassiF. Our position has been and is that we do not oppose
border security, employer sanctions, enforcement of the laws, e-
verify, so long as we have a viable program for maintaining our
present workforce and for bringing in new employees.

Mr. SmiTH. E-verify without a worker program would just create
devastation in agriculture, so you need a worker program. But keep
in mind e-verify creates unfairness out there. The reality is that
farmers have hired people, have looked for the documentation.
They have gotten that documentation. And now we are going to go
back, after those workers have been there 10 or 15 years, and say
now you lose your workers? That is unfair. Those farmers have in-
vested millions of dollars, have viable farms out there, using at
that point in time what was appropriate. They provided the iden-
tity information to the farm business. They accepted it. They have
to accept it. And they were hired. And now those workers are expe-
rienced workers that are needed on farms.

So, you know, there is a lot of unfairness there. If we are going
to do e-verify, we have to have a viable worker program.

Senator FEINSTEIN. Right. Mr. Knutson.

Mr. KNUTSON. I agree with that statement.

Senator FEINSTEIN. Thank you, Mr. Chairman.

Chairman SCHUMER. Thank you. I think the record shows that
without significant changes, every one of the witnesses agrees that
e-verify would not work. Just standing on its own, making it per-
manent would not work for agriculture. OK.

Senator Grassley had to leave, so without objection, I will ask
that his statement be put into the record.

[The prepared statement of Senator Grassley appears as a sub-
mission for the record.]

Chairman SCHUMER. Now we have Senator Blumenthal.

Senator BLUMENTHAL. Thank you, Senator Schumer. Thank you
for holding this hearing, which I think addresses a very, very im-
portant subject for the entire country, not just for your areas.

Let me begin with Commissioner Black because you have a back-
ground not only in this area of providing verification of workers
and so forth, but also food safety. I wonder if you could tell us how
these requirements in terms of e-verify and the H-2A requirements
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impact safety, particularly at the local level, where you have imple-
mented projects and requirements that are innovative and evi-
dently successful.

Mr. BLACK. Yes, Senator. I really believe it becomes a question—
and Senator Feinstein did mention it earlier—as to whether we
want the product produced here or abroad. I think we have Ameri-
cans that want local production of food. I am seeing citizens of
Georgia every day becoming more engaged in the fact that food pro-
duction is as important a component of national security as any-
thing else we do. They also recognize that we have had some chal-
lenges with our energy production and where that is coming from,
and they do not want that to happen with our food.

Therefore, we are at a very important crossroads. We must have
an agricultural guest worker program that works for all producers,
for without that labor we will continue to see production drift else-
where. And I do not think that is acceptable.

Senator BLUMENTHAL. And food coming from elsewhere may not
be subject to the same scrutiny and oversight and

Mr. BrACK. There are some challenges there, and we have even
our own FDA challenges and border challenges of being able to in-
spect where that is coming from. It is a free and open global mar-
ket, but I think for our economy, for jobs locally, and for that
wholesomeness of locally produced or at least nationally produced
food, our citizens expect us to put together a program to allow that
to happen.

Senator BLUMENTHAL. So it is not just an issue of price or cost.
It is also the potential safety of food coming from abroad if it is not
produced here, and also the ability to control what the standards
are applied when there is sufficient oversight at the local level
through these

Mr. BLACK. Yes, sir, and I would maybe venture to say this
also—there is a cost to doing this, but there is a cost to not doing
it. One of the costs to not doing it is a price I do not think we can
pay.

Senator BLUMENTHAL. And I gather all of you support the food
safety goals and standards that come with production in this coun-
try as opposed to importing from abroad. Is that correct? The
record will note that I think they all—all the witnesses agree.

Let me ask you, Mr. Smith, because you come from a part of the
country that borders on Connecticut, are there any regional dif-
ferences particular to the Northeast that make us different so far
as this subject is concerned?

Mr. SMITH. Thank you, Senator. It is good to see you. And we do
serve farmers in Connecticut, and we have a number of offices in
the State of Connecticut.

Senator BLUMENTHAL. And you do great work, and we appreciate
it. Thank you.

Mr. SMmiTH. Thank you. Yes, some States are certainly more vul-
nerable to labor shortages than other States as an overall industry.
Industries that have labor-intensive agriculture—fruits, vegetables,
dairy, nursery/greenhouse—are going to be more vulnerable to po-
tential changes in labor than in other States. In the Northeast, a
very high level of those production, Connecticut is the third most
vulnerable State in the Nation when it comes to labor shortage if
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you look at it from the standpoint of the amount of labor cost as
it relates to the total production in the State.

Senator BLUMENTHAL. And are there differences among the
crops, the kinds of crops produced that make us particularly sus-
ceptible?

Mr. SMITH. Absolutely. Again, greenhouse/nursery products—and
Connecticut is very big in greenhouse/nursery, dairy, fruits and
vegetables. We have got a number of great apple orchards and
wineries in Connecticut, all vulnerable to not having adequate
labor due to immigration enforcement efforts.

Senator BLUMENTHAL. Thank you. My time has expired, but this
has been a very, very valuable panel, and I want to thank the
Chairman again for having this hearing.

Chairman SCHUMER. Thank you, Senator Blumenthal, and I
thank the witnesses. Exactly right.

Senator Sessions, do you have some questions?

Senator SESSIONS. Thank you, Mr. Chairman.

Gentlemen, the first thing I would suggest to you is that the first
priority is what is in the national interest, what is in the interest
of the United States, and the United States has a powerful interest
in a lawful system of immigration.

Second, I would suggest to you, you are not entitled to an unlim-
ited amount of low-cost labor even if that is your desire. The world
is filled with people who could get rich if they had a very high level
of low-skilled or low-wage workers. So that is the problem we have
got.

The proposals that were made previously in the AgJOBS bill—
and hopefully, if Senator Feinstein offers more, it will be better,
but if it is not different, if it not going to pass. And that legislation
had people coming for 3 years with their families, being able to ex-
tend for another 3 years, I think another 3 years indefinitely. By
then they have children. Somebody said, well, we no longer need
you, you should go home, you create a social problem of real great
worth.

I believe a guest worker program can be crafted that would be
passable and would serve the national interest. I cannot see it
being anything other than staying less than 1 year and without
families for agricultural workers.

I do believe that farmers can find employees that work on their
farms from American citizens. That is the advantage. What our
Nation should seek to do is to create a situation that would reduce
food stamps, which have tripled in the last 10 years, gone up 300
percent. We have got other welfare programs and unemployment
insurance and the highest unemployment we have had. So, obvi-
ously, the national interest says let us use as many of the Amer-
ican workers as we possibly can to fill these needs.

Do you think that you could be supportive of a plan that allowed
workers to come for less than a year, to work and to return to their
country and not place roots and bring families with them? Maybe
you can give me your opinion of that. Do you want to start, Mr.
Black?

Mr. BLACK. Yes, sir, Senator. I tell you, any steps we could take
to having a viable guest worker program for agriculture in this Na-
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tion, that is what I am for. We have had some experience with local
workers

Senator SESSIONS. It is a little more expensive to have to pay
somebody’s entrance and back and forth for the farmer or the agri-
business and so forth. They would like for the person to be able to
stay, and that was what was promoted previously. So do you think
you can live with this kind of system?

Mr. BrAck. Well, currently under H-2A they do go back and
forth, and there are provisions for that. I think there is a tremen-
dous bureaucracy that needs to be revamped, and that is why I am
for actually rebranding this program as opposed to just putting
duct tape on it again. But, you know, I would love to have some
more discussions at the proper time and be able to share some ex-
periences about employing local folks. There is no doubt in my
mind that is an aspiration that every producer I represent would
love to attain, and I would love for us to get there. I think it is
a generational issue, and it is not going to be solved in the coming
months.

Senator SESSIONS. I am going to push back a little bit. I think
people are willing to work, but they are not willing to take a job
for 3 months and then be cast aside with no health care, no bene-
fits, and no job security. So therein that niche lies some justifica-
tion for a limited, well-managed guest worker program, I think.

Mr. BLACK. Yes, sir.

Senator SESSIONS. And then to the extent we can, bring as many
citizens into full-time agricultural employment I think is not an un-
realistic goal.

Mr. Nassif.

Mr. NassIF. Yes, Senator, thank you very much. If we are talking
about new workers coming in, first of all, our industry is no longer
just seasonal. It is not just 3 months. Most of our farms run 12
months of the year because the people who buy, the retail and food
service companies, require an adequate, consistent quality and suf-
ficient volume 12 months of the year. So——

Senator SESSIONS. Well, you could stagger the——

Mr. NASSIF. So our farmers go from region to region so we have
12 months of the year, and, of course, the more experience they
have, the more valuable they are. So our preference would not be
for less than 12 months. And, of course, we would want those new
employees to be able to return so long as they obey the laws of the
United States and the State in which they work. It is a wholly dif-
ferent question if we are talking about an existing workforce, but
I assume you are talking about just new employees and not the ex-
isting workforce.

Chairman SCHUMER. Thank you, Senator Sessions.

Senator Franken will be next, and I think there is a great inter-
est in this subject shown by the number of seven members have
shown up, which is a lot for a hearing on a Tuesday morning. Sen-
ator Franken.

Senator FRANKEN. This is a very, very important hearing, and
that is why, Mr. Chairman. And I am sorry that I missed your tes-
timony. I was in an important hearing in the Energy Committee,
but this is very important to Minnesota. We have the seventh larg-
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est number of farms in the country as a State, and we have some
nurseries.

In fact, Mr. Nassif, last month Joe Bailey, the head of the Min-
nesota-based Bailey Nurseries testified before the House Education
and Workforce Subcommittee. Now, Bailey’s is one of the largest
wholesale nurseries in the country, and Joe voluntarily enrolled his
company in e-verify, and on top of that he dramatically expanded
his recruitment efforts. And even then Joe Bailey was short 100
workers.

Mr. Nassif, I am curious to know if this is a common experience,
a farmer going out of his or her way to comply with the law and
then finding that there is just no way to get enough workers. Is
that common, in your view?

Mr. NAsSIF. Yes, Senator, it is very common. Senator Feinstein
has done some extensive studies on this in California to show that
no matter what you do and how hard you recruit and the adver-
tising you do and the efforts you make, you get very few people to
respond, and those that respond either will not stay or stay maybe
a day or two and then leave the fields. The United Farmer Workers
Union, as you know, made a big effort—Take My Job—and look
what happened. I think there was something like 10,000 inquiries
and maybe a couple of people actually worked on a farm.

There is not any question that we cannot find a legal workforce
in the United States, and that is why we have programs that allow
us to go abroad to do that.

Senator FRANKEN. I was interested in reading your testimony,
and I read all your testimony last night. You actually have a sub-
heading, “Steps toward a solution,” which caught my eye.

Mr. NASSIF. Yes.

Senator FRANKEN. And I was interested to read about your pro-
posed solution. Can you tell us a little bit more about it?

Mr. NAssIF. Well, Senator Feinstein, as I understand it, is intro-
ducing a new solution next week——

Senator FRANKEN. And I am a cosponsor of that.

Mr. NASSIF [continuing]. Which may be very similar to what we
are talking about. But basically we are talking about two separate
programs: one for new employees and one for existing employees.
And, obviously, it is extraordinarily important that we maintain
our current workforce because of the experience they have had, the
loyalty that they have shown, and their ability to produce more per
acre in harvest than we could retraining new employees and bring-
ing them in.

So we want to make sure that we have a program that allows
them to be here legally. We are not asking for any special treat-
ment. We are saying let us have a market-based approach so that
the new employees coming in versus those who are already here
versus any legal workforce would all be subject to the same sorts
of laws. And the way we pay for a program like that is we take,
for example, Medicare, which they would not be eligible for if they
are here illegally, and put that money into cities and counties and
States that have had to pick up the tab for some of this health
care, take unemployment insurance and put that into the program
to help offset the cost of administering a program like that, and
take the Social Security funds, which they are not eligible for and
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which probably have collected hundreds of billions of dollars in So-
cial Security that will never be paid to these farm workers, and put
that in a fund for them so that when they do return after the end
of their program to their country of origin, whatever that country
might be, this would be a savings account for them, and allow us
to bring the temporary workers in, the new workers in without
families in the United States to be able to do that work, but be able
to keep the legal workforce we have.

We know that, although we have supported ag jobs for a decade,
the pathway to citizenship, given the political realities, is not going
to work. So we are suggesting now some program that does not
necessarily need to a pathway to citizenship but allows them to be
able to live here in peace and security for their jobs and well-being
and still be able to benefit the best interests of the United States.

Senator FRANKEN. Well, I think whatever we do—and I know I
am about to be out of time, so I will just—I think whatever we do
is going to have to be in the context of comprehensive immigration
reform. But in the meantime, thank you for your solution.

I would not mind asking more questions a little later, but for
now thank you, Mr. Chairman, for holding this very important
hearing.

Chairman SCHUMER. Thank you, and we will have a second
panel, which Senator Franken has graciously agreed to preside
over since I must be gone. But I want to thank the witnesses for
excellent testimony that maybe, I think—I do not know if my col-
leagues would agree—will help us move to a solution to this area
which cries out for a solution. And I would say from the comments
of some of my Republican colleagues and some of my Democratic
colleagues, we may not be that far apart, and we have to come up
with a solution. The future of agriculture, we have someone from
the Southwest, someone from the Northeast, someone from the
West, and someone from the South who all agree we need to do
something, and simply the advent of e-verify without some solution
for existing workers does not work.

So thank you all very much, and we will go on to the second
panel. I want to thank Senator Franken for chairing the hearing,
and I want to apologize to the witnesses in the second panel that
I have been called away and cannot stay. Thanks.

Senator FRANKEN. [Presiding.] We have three witnesses for our
second panel, and I would like to introduce them.

Mr. Rodriguez, who is taking his seat, is the second president of
United Farm Workers of America. I think we know who the first
one was. He became UFW president in May 1993 after the death
of Cesar Chavez, the founder of the UFW. As president of the
UFW, Mr. Rodriguez represents 30,000 farm workers in ten States
and fights for workers to earn decent pay, health coverage, and
protections against toxic poisons.

Connie Horner is the president of Horner Farms in Homerville,
Georgia. Horner Farms is a small, family owned organic farm. It
currently grows blueberries, strawberries, and blackberries, and is
planning to grow kiwi, grapes, bananas, and raspberries—you are
shaking your head. Is that misinformation?

Ms. Horner. Yes, that was from 2 years ago or so. We are now
primarily blueberries and a nursery.
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Senator FRANKEN. OK. Sorry that we had some outdated infor-
mation, but primarily blueberries, which is what you are going to
be testifying on anyway. I read your testimony.

Despite trying to follow the rules, Ms. Horner lost 70 percent of
her blueberry crop this year even after listing “Help Wanted” no-
tices at three branches of the Georgia Department of Labor. And
that is accurate, right?

Ms. HORNER. That was last year.

Senator FRANKEN. Last year.

Eric Ruark is the director of research at the Federation for
American Immigration Reform. At FAIR he provides research and
drafts for issue briefs, reports, and other publications. He is the au-
thor of a report entitled, “Illegal Immigration and Agribusiness:
The Effect on the Agriculture Industry of Converting to a Legal
Workforce.”

Why don’t we start our testimony with Mr. Rodriguez?

STATEMENT OF ARTURO S. RODRIGUEZ, PRESIDENT, UNITED
FARM WORKERS OF AMERICA, KEENE, CALIFORNIA

Mr. RODRIGUEZ. Thank you very much, Chairman Franken and
other members of the Committee, Senator Dianne Feinstein, whom
we have worked closely with throughout the years, for holding this
hearing and for inviting me here today.

At the peak of the harvest, more than a million men, women, and
children were toiling in our Nation’s fields producing our fruits and
vegetables and caring for our livestock. Yet most Americans have
the luxury to operate in ignorance or denial about how the food we
eat gets on our tables every day.

Quite simply, agriculture in the United States is dependent on
a hard-working, dedicated, tax-paying, immigrant workforce. We
believe American agriculture employs about 1.1 million unauthor-
ized workers on crop farms and in livestock, and those workers
have families. There are over half a million children in the United
States who have a parent who is an unauthorized farm worker; 70
percent of these children are U.S. citizens.

These are facts. It is time for Congress to look beyond the harsh
rhetoric of the anti-immigrant lobby and their talk show bullies
and recognize what everyone knows is true: America needs these
workers. Everyone in this room is directly sustained by farm labor-
ers every day.

There is another indisputable fact: The life of a U.S. farm worker
in 2011 is not an easy one. Most farm workers live in poverty, en-
dure poor working conditions, and receive no Government assist-
ance. The simple reason that the agriculture industry depends so
heavily on immigrants is because undocumented workers take jobs
many American workers will not do, for pay other American work-
ers will not accept, and under conditions other American workers
will not tolerate.

It is not the farm workers’ fault that 15 States do not even pro-
vide the basic protection of workers’ compensation for farm workers
injured at work.

It is not the farm workers’ fault that more than 70 years after
Congress passed the National Labor Relations Act, farm workers
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still do not have the right to join a union to improve their wages
and working conditions, except in California.

It is not the farm workers’ fault that year after year farm labor
contractors violate the laws with impunity while the growers who
employ the contractors avoid any responsibility for the workers
who are abused on their farms.

We know from a campaign we initiated that was alluded to ear-
lier—“Take Our Jobs!”—that it is simply not possible to replace the
1 million professional farm workers who live and work here with-
out legal status. This is why the enforcement-only strategy to deal
with the complex issue of immigration puts agriculture on a colli-
sion course.

The sponsor of the e-verify bill in the House, Congressman
Smith, basically admits that this is true. His answer is yet another
guest worker program which would bring in another 500,000 work-
ers at a wage rate far lower than the average wage paid to farm
workers in this country today. While Americans are not going to re-
place the unauthorized workers, it is all too easy to replace the
hundreds of thousands of legal U.S. workers who currently work in
agriculture with guest workers earning less. And that is exactly
what will happen if the Smith bill or a similar proposal becomes
law. For months, we have heard that the e-verify bill is a jobs bill
for American workers, but for the poorest workers in America it
will turn out to be just another jobs give-away.

For over 10 years the UFW has sought a bipartisan solution to
this dilemma, and we have worked very closely with Senator Fein-
stein.

Because our current labor force is comprised of professional farm
workers with essential skills needed to sustain the viability of the
agricultural industry, AgJOBS would give undocumented farm
workers presently here the right to earn legal status by continuing
to work in agriculture. We have had to make many hard com-
promises to come up with a bill that is supported by both farm
workers and agricultural employers, and we will remain open to
new ideas, such as one suggested earlier by Senator Feinstein.

We want to see a permanent solution for the current farm labor
force that is here and their families. What we cannot accept is
compounding the problem by adding yet another exploitative guest
worker program that does not provide a path to legal status for
workers already here. It is totally un-American to allow an indus-
try to build near complete reliance on guests.

In agriculture it is not possible to enforce your way to a legal
workforce. That goal will only be realized by improving the ability
of farm workers to earn a living wage and by offering experienced
immigrant workers a permanent place in this industry.

We hope that this hearing will lead Congress to see the urgency
of this issue and the need for a compromise that is faithful to the
workers here. A failure to do so would be both a human and eco-
nomic tragedy for our Nation.

Thank you very much.

[The prepared statement of Mr. Rodriguez appears as a submis-
sion for the record.]

Senator FRANKEN. Thank you, Mr. Rodriguez.
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Ms. Horner, I apologize for getting some of the information
wrong in your introduction, but please proceed.

STATEMENT OF CONNIE HORNER, PRESIDENT, HORNER
FARMS, INC, HOMERVILLE, GEORGIA

Ms. Horner. Thank you. Chairman Schumer, Ranking Member
Cornyn, Senator Feinstein, and distinguished members of the Com-
mittee, I need your help to continue to do the right thing. I need
legal, experienced, seasonal workers to maintain my farm and har-
vest food that helps feed Americans. I want to hire legal workers.
But the process must be cost-effective and, most important, simple.
In short, I need your help to make it easier to do the right thing.

I manage a family owned organic farm. I am one of about 2,000
United States blueberry farms. Our farm is small, but we share
many challenges of large farms across Georgia and the Nation.

In 2006, we hired 67 individuals over the course of the year.
They were pleasant, productive, and efficient. We later received
nearly 60 Social Security mismatch letters. Unknown to me, almost
90 percent of my hires were most likely falsely documented work-
ers.

This is reality for many growers, but it was unacceptable to us.
We researched options and found H-2A. In 2007 and 2008, we filed
joint H-2A contracts with a larger farm. We believed H-2A partici-
pation would supply legal, reliable, experienced workers. We were
wrong.

After suffering hail damage from a 2009 storm, we needed just
five additional workers. Department of Labor employees assured us
that they could fill over 500 farm jobs due to the large number of
local unemployed Americans. I spent hours on the phone with three
branches of the Department of Labor begging them for workers. In-
terested Americans only wanted air-conditioned positions and re-
fused to work outside. About 80 percent of our fruit rotted on the
bushes.

Our 2009 DOL experience forced us back to H-2A in 2010. The
larger farm refused to participate in the program, so we entered
into our own H-2A contract and brought back the seven best farm
workers from 2008. We spent more than $12,000 in H-2A non-pay-
roll-related costs. H-2A compliance documentation consumed 14
reams of paper. That is 1,000 sheets of paper per needed worker.

H-2A also requires us to hire local workers. In 2010, we sent out
58 local hire letters. Only 13 people accepted the jobs and came to
work. Of those, six worked 3 days or less, one lasted longer than
2 weeks, and none—zero—finished the harvest season. By chance,
we discovered many of our referred workers were parollees. I will
not participate in a program that puts my family in unnecessary
danger.

I'd guess none of you would choose to be a new surgeon’s first
patient. Why? Because we all want to deal with experienced, effi-
cient service providers. Farmers are no different. Yet almost all of
H-2A’s local worker referrals had no farm experience. As a result,
production suffered and I was drowning in required paperwork in-
stead of working in my fields.

Our 2010 H-2A nightmare confirmed that the program is not the
labor answer for American agriculture. I believe H-2A is a well-
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meaning mess that has turned Government red tape into a crimson
tide. I want to keep our farm operating, but I need skilled, experi-
enced seasonal labor to make that work.

So where do we go from here? American agriculture depends on
skilled, dedicated foreign workers. Few Americans are interested in
manual labor farm jobs. It is not about wages. It is about choices.
Americans have job choices, and they choose not to pursue agricul-
tural work.

E-verify enforcement without labor solutions will cripple Amer-
ican agriculture. For proof, just look at Georgia’s experience this
year. E-verify should not be the first step in solving this crisis but,
rather, the final step.

In short, today’s H-2A would make Rube Goldberg proud. It
takes a simple task and makes it extremly complicated. We need
a new 21st century agricultural visa program that is simple to ad-
minister and includes current experienced agricultural workers.

How important is this issue? Imagine a food version of OPEC.
That is our future if we fail to develop a practical solution to this
labor crisis and we become dependent on foreign countries for our
food.

I appreciate this opportunity to speak to you today. I believe that
we can work together and solve this crisis. Then you can get back
to other pressing issues, and I can get back to farming.

Thank you.

[The prepared statement of Ms. Horner appears as a submission
for the record.]

Senator FRANKEN. Thank you, Ms. Horner.

Mr. Ruark.

STATEMENT OF ERIC A. RUARK, DIRECTOR OF RESEARCH,
FEDERATION FOR AMERICAN IMMIGRATION REFORM,
WASHINGTON, DC

Mr. RUARK. Senator Franken, Ranking Member Cornyn, mem-
bers of this Committee, thank you all very much for the oppor-
tunity to testify here today. I am Eric Ruark, director of research
for the Federation for American Immigration Reform, known as
FAIR. FAIR is a national, nonprofit public interest organization
representing more than 200,000 members and activists nationwide.
We have been working for more than 30 years to promote policies
that will end illegal immigration, restore moderate legal immigra-
tion, and to reform our immigration laws to bring them into accord
with the national interest. I am here today to testify about the em-
ployment of illegal workers in the agriculture industry.

The H-2A visa program was created under the Immigration Re-
form and Control Act of 1986 specifically to allow the agriculture
industry to transition to a legal workforce. Since then, large com-
mercial farming operations actually have increased their reliance
on illegal labor. The H-2A program has not been successful be-
cause the Federal Government has failed to secure the border and
to enforce immigration law in the interior. Large commercial farm-
ing operations have taken advantage of this laxity, choosing to em-
ploy low-wage illegal workers in large numbers, over a million by
last count if workers on livestock farms are included.
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Representatives lobbying on behalf of commercial farming inter-
ests oppose efforts that would result in a conversion to a legal agri-
cultural workforce. They claim that converting to a legal workforce
is cost prohibitive both for farmers and for consumers, and some
have said explicitly that without illegal workers, crops would rot in
the fields.

No one would dispute that farm work is tough and that picking
crops is not a job that many Americans would choose to do. But
that does not mean there are not Americans who are willing to
work as farm laborers and that fair wages and adequate working
conditions would not attract more American farm workers.

In the first quarter of 2011, there were over 28 million working-
age American citizens with a high school diploma or less who were
not in the workforce. It is simply not credible to argue that none
of these Americans would be willing to do farm work when today
up to 30 percent of hired farm laborers are American citizens.

What I have found from examining data from the Department of
Labor and the Department of Agriculture is that large commercial
farms are the major employers of illegal workers and can afford to
pay wages up to 30 percent higher than they currently pay and
still remain profitable, even if the increases are not passed on to
the consumers in higher retail food prices.

Large commercial farming operations are a vital component of
the Nation’s food supply chain. When considering immigration and
labor policy, the Federal Government must consider the interests
of the agriculture industry, but that does not mean that the inter-
ests of the agriculture industry should trump the interests of the
American public. Nor should they be allowed to continue to enjoy
profits while depending on a low-wage, mostly illegal workforce.

Now, I want to underline this point. There are those who are
profiting from hiring illegal farm workers while the economic and
social costs of illegal immigration are passed on to the American
people.

Yes, if illegal workers were replaced with legal workers, profit
margins would be reduced, and it is likely that food prices would
increase. But these increases in consumer prices would be very
small, which has been demonstrated by other researchers. And I
believe that Americans would be willing to add a few dollars to
their weekly grocery bill if they knew that this was the result of
farm workers being paid a living wage.

To argue that our food supply is dependent upon the use of ille-
gal workers should raise some very fundamental questions, particu-
larly the ways in which the men and women who pick our crops
are treated by their employers. There is an essentially moral ques-
tion that underlies this discussion that we cannot dismiss simply
by talking about price points or global competitiveness.

If we as Americans want to have an honest food system that has
integrity and one in which farm workers earn an honest wage for
their labor and are not subjected to adverse working conditions, we
must recognize the effect that a constant flow of illegal aliens is
having on farm workers in this country.

To maintain, as some industry representatives have, that de-
pressed wages for hired farm workers are not the result of the use
of illegal workers and that the failure of these jobs to provide a liv-
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ing wage is not the No. 1 reason why Americans are discouraged
from taking these jobs flies in the face of all logic and in the face
of all evidence.

It is also misleading to declare that the H-2A program is a fail-
ure when it has been vastly underutilized by employers who have
chosen to hire illegal workers. It may not be that Americans would
take all available jobs vacated by illegal workers, but working to
achieve a legal agricultural workforce will result in better wages
paid to farm laborers and better working conditions on farms, and
this will attract more Americans to these jobs.

Thank you very much.

[The prepared statement of Mr. Ruark appears as a submission
for the record.]

Senator FRANKEN. Thank you.

I just want to take my prerogative as Chairman to question last.
First we will turn to Senator Feinstein, who, again, has spent a
tremendous amount of time and thought and effort in this field.
Senator?

Senator FEINSTEIN. Thank you very much, Mr. Chairman. I real-
ly appreciate that.

Mrs. Horner, I think you have told it the way it really is. We
have compiled this booklet of stories, and they are all like yours.

Mr. Ruark, come to California, come to the Central Valley, come
at harvest season and really see what it is like, because I think you
are in some kind of a dream world.

Arturo, let me ask you some questions. We have worked now for
10 years to try to find something that would work, that the growers
will accept, that you on behalf of the workers will accept, and I
thought we had it. And as I said earlier, I see no way where a bill
that has citizenship is going to fly in this Congress, certainly not
in the Senate—we cannot get 60 votes—and not in the House of
Representatives.

I think this hearing has been very helpful with respect to e-
verify. But assuming we took the basic structure of the AgJOBS
bill, the emergency AgJOBS bill, and maybe toughened a couple of
numbers in the eligibility requirement part and the length people
would have to work on a farm, and had the counterfeit-proof ID,
which we have in the bill, would you support it?

Mr. RODRIGUEZ. We would obviously want to discuss it and see
what the legislation actually says in detail, but, Senator, I think
we would be concerned, first, about ensuring that there is a perma-
nent solution for the workers that are here right now and their
families, and that there is legal status given to those workers so
that they do not have to fear ICE or the immigration raids that are
currently going on right now in California and every other State in
this country; and, second, that the guest worker proposal that is in
AgJOBS remain the guest worker proposal that is part of this; that
we do not move toward the guest worker proposal that is being pro-
posed right now in the House of Representives because we feel that
would undermine everything that we have worked so hard for
these past years. Really, to us, the the House guest worker is un-
American and really won’t protect Americans here in the United
States.
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Senator FEINSTEIN. Right. Well, we would leave the guest worker
proposal except change the date to 2010 for the 3-year period,
which was negotiated. So the guest worker proposal that was nego-
tiated would remain.

With respect to families, there would be the blue card, and the
blue card would enable somebody to stay in the country for the
length of the bill. And that would be 5 years as planned.

Now, what is the reason for this? We all hope that there can be
an overall immigration reform bill. We all know the system is bro-
ken. There just are not 60 votes for it in the Senate, and I doubt
very much that there are the votes for it in the House. And that
is for the rest of this session.

My thinking always has been get people working in the industry,
get farmers able to count on a workforce, get people out of the
shadows, at least with respect to agriculture, and begin to rebuild
this agriculture industry, be able to provide Mrs. Horner with the
workers she needs every year with some stability. And I think that
is the best we can do right now.

I am going to try. I am going to put it in. I am going to try. And
if we go down, we go down. But at least we are going to try, be-
cause what I am afraid is that a lot of this land is going to get sold
off because farmers are getting fed up that they cannot find work-
ers to work their farms. And then once that happens, we lose our
industry. Certainly in California that is the case.

You can say anything you want.

Mr. RODRIGUEZ. No, Senator, I mean, obviously, we have worked
with you for the last 10 years. We are very thankful for the dedica-
tion and the commitment you have made to this particular issue.
Certainly no other Senator in the Nation has worked on this as
hard as you have, and we will continue to try to work with you to
find solutions because we truly believe that there needs to be a per-
manent solution to the current workforce that is here right now
today with their families. And we also believe that any guest work-
ers that are brought into this country need to be done so with labor
protections to ensure that they are not going to displace American
workers.

Senator FEINSTEIN. Thank you.

Thank you, Mr. Chairman.

Senator FRANKEN. Thank you, Senator Feinstein, and, again,
thank you for your leadership on this issue.

Now to the Ranking Member.

Senator CORNYN. Mr. Rodriguez, I see from your background you
are actually from San Antonio, although you live in California.

Mr. RODRIGUEZ. That is right, sir.

Senator CORNYN. I have got my boots on, too, to prove it.

Senator CORNYN. Well, I do, too.

Mr. RODRIGUEZ. Good.

[Laughter.]

Senator CORNYN. I wanted to press you a little bit on what you
said about guest worker programs because, of course, we have a
legal guest worker program known as H-2A, but obviously it does
not work and it needs to be fixed. At least that is my view.
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You have used some pretty tough language about guest worker
programs. I think you used the word “un-American.” Would that
also include your feelings about the current H-2A?

Mr. RODRIGUEZ. No. But Senator, I think you are aware that in
AgJOBS we have discussed with Senator Feinstein and many oth-
ers that there are acceptable adaptations, adjustments to the H—
2A guest worker program to make it more feasible, to make it
workable for the agricultural industry as well as for workers, and
as well as for protecting American jobs. We will continue to be in
support of that—as long as other conditions are met.

Senator CORNYN. I recognize that people of good faith are trying
to figure out a very complex puzzle and trying to figure a way to
come up with solutions. But it has been my experience—and we
have some Texans here today, other Texans. Do you still call your-
self a Texan, by the way?

Mr. RODRIGUEZ. I sure do.

Senator CORNYN. OK, good. Good.—who have advocated for room
to allow people who do not necessarily want to come to the United
States and become citizens to come and work legally here and then
return home with the savings and perhaps the skills they have ac-
quired working in the United States.

As a concept, do you oppose that?

Mr. RoODRIGUEZ. Well, that is currently what the H-2A program
does do, and it does allow for workers to come here and work for
a temporary period of time based on the need and then to return
home, and not bring their families here. And we are not necessarily
totally in support of that because we would like to see people that
come here to work in this country have a stake here. We believe
that is important. When you take ownership, you take a lot more
pride in the work that you are doing. And certainly the current
labor force that is here today has a lot of pride, they have a lot of
roots. They have been here, some for generations now, and that is
what we are most concerned about, to ensure that those workers
are protected.

Senator CORNYN. I understand, and I believe that one of the
most important things we can for all of the population, immigrant
population, native-born population, is to make sure we have a legal
framework that protects them and protects the country. And I
think that is where we are trying to get.

Mr. Ruark, the data shows that 20 to 40 percent of the farms in
each farm type classification are in less than a favorable financial
position. That is from 2007 data. Would you agree that these are
the farms that would be the most vulnerable to labor cost in-
creases?

Mr. RUARK. I would not agree with that. I think the farms that
are in the most favorable condition are the ones who are utilizing
illegal workers the most, and so the farms that we see, the smaller
operating farms, the farms with smaller profit margins, usually do
not hire seasonal workers or do not hire them on a large scale. So
I think they would be less affected by that.

Senator CORNYN. Since according to different testimony more
than 50 percent, some have said as high as 50 percent of the people
working in agriculture now in America do not have legal authoriza-
tion to do so, what is the effect on wages for American citizens
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when people rely on that population for jobs in the ag sector? Does
it depress American wages?

Mr. RUARK. Absolutely. I do not know how someone can argue
that an employer having access, abundant access, to people who
are willing to work for low wages is not going to depress wages for
everyone. We do not only see it in the agriculture sector, but I
think it is most pronounced, and the wages in the agriculture sec-
tor are lower than in other low-skill occupations. And the unem-
ployment rate, if I may add, is also higher for agricultural workers.

Senator CORNYN. I just have to ask this question, too, because
those of us who live along the U.S.-Mexico border know that the
costs associated with our current system fall most directly on local
citizens in terms of education, health care, and law enforcement
costs for our current system. And yet the Federal Government does
not live up to its responsibility either to secure the border or pro-
vide a legal immigration process that would satisfy our economic
needs. And yet the costs follow local taxpayers the most. Is that
your experience?

Mr. RUARK. Yes, Senator. The way that my organization, FAIR,
looks at it is that the Government really is helping to subsidize
low-wage labor and that the employers who utilize it are profiting
from that, but the costs are borne at the State and local level. So
it is taxpayers really who are supplementing this by the additional
costs of illegal immigration.

Senator CORNYN. And I bet that you and Mr. Rodriguez could
agree on one thing, and that is, people who operate outside the
ambit of the law are vulnerable to exploitation of a variety of
kinds. Would you agree with that, Mr. Rodriguez?

Mr. RODRIGUEZ. Yes.

Mr. RUARK. I would say without a doubt, absolutely.

Senator CORNYN. Thank you.

Thank you, Mr. Chairman.

Senator FRANKEN. Thank you, Senator Cornyn.

Senator Blumenthal.

Senator BLUMENTHAL. Thank you, Senator Franken.

Let me begin by asking you—first of all, thank you for being here
today. I will begin by asking you the question you may have heard
Senator Schumer ask of the last panel. I would like to ask it of you,
and I think the responses may be somewhat different. But do you
agree that the solution to the problems we have been addressing
here really require legalizing the current status of workers who are
now on our farms working to harvest our crops?

Mr. RODRIGUEZ. Yes, and their families.

Senator BLUMENTHAL. And their families.

Ms. Horner.

Ms. HORNER. Absolutely.

Mr. RUARK. No.

Senator BLUMENTHAL. I suspected your answer might be dif-
ferent, and so my question to you is—you have heard here today
most recently, most immediately from people who are actually in
the trenches, so to speak. Ms. Horner operates a 50-acre farm, and
you have heard her describe her difficulties, and you have heard
members of the other panel. So why do you disagree?
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Mr. RUARK. Well, I want to commend Mrs. Horner for her com-
mitment to a legal workforce. That is something that not all em-
ployers are committed to. And I think she raises some valid ques-
tions about the H-2A program and how it can be improved.

Senator BLUMENTHAL. But it is not only she who has raised
them, so

Mr. RUARK. No, absolutely. She is testifying today.

Senator BLUMENTHAL. The previous panel, who are very well
versed and experienced in the real, practical, everyday reality of
what Ms. Horner describes as “a well-meaning mess.”

Mr. RUARK. So your question is why does FAIR oppose legaliza-
tion, Senator?

Senator BLUMENTHAL. Correct.

Mr. RUARK. OK. We oppose amnesty for a number of reasons. I
think the most——

Senator BLUMENTHAL. Not necessarily amnesty, but——

Mr. RUARK. Legalization.

Senator BLUMENTHAL [continuing]. Some legalized status, and
Mr. Black said some permit program, which would conceivably in-
volve screening and other kinds of criteria applied.

Mr. RUARK. I think what we have seen in the past when legaliza-
tion programs have been implemented, that helps to facilitate the
movement of workers out of the agriculture industry, actually. We
saw it in 1986. Following 1986, there was a steadily increasing
number of illegal workers who came in to replace the steady num-
ber of legalized workers who were moving out into other occupa-
tions, construction, service industry, you know, all those other jobs
that supposedly Americans are not supposed to be working. And so
I think that is a real problem, but I think the biggest problem is
whether we reform H-2A or we institute a new guest worker pro-
gram. If we do not enforce those measures, the same problems are
going to arise, and there is not a lot of confidence among the gen-
eral American public that whatever is put into place is going to—
the requirements are going to be upheld by

Senator BLUMENTHAL. And I think as a former prosecutor, en-
forcement is the key to any law.

Mr. RUARK. Right.

Senator BLUMENTHAL. Without it, the law is meaningless. But
also the law has to be enforceable.

Mr. RUARK. Correct.

Senator BLUMENTHAL. It has to be practical and real in terms of
what it requires so that people really can comply voluntarily, be-
cause most laws depend on voluntary compliance for the most part
and on the deterrence that comes with strong enforcement. Would
you agree?

Mr. RUARK. Absolutely. Strong deterrence, strong enforcement is
something we support wholeheartedly.

Senator BLUMENTHAL. So some reform of the law, not just strong-
er enforcement, is required here, is it not?

Mr. RUARK. I would agree with that, but I would not say legaliza-
tion can be part of it. FAIR is never going to support that. I do not
think the American people will ever support that until they have
the confidence that the integrity has been replaced within the sys-
tem. And over the past 25, 30 years, I think it has been dem-
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onstrated that the system is not working. And the disagreement I
think we see here is why. Is it because it is unfeasible, or is it be-
cause there has been an outlet for employers to hire people illegally
which affects the whole industry in a negative way, and also dis-
courages Americans from seeking employment as farm workers?

Senator BLUMENTHAL. Do you disagree with the witnesses who
testified here that they have difficulty—in fact, they find it impos-
sible sometimes to fill those jobs with people who are here legally?
Certainly you have heard Ms. Horner describe her very, very im-
pressive efforts to do the right thing.

Mr. RUARK. I would not disagree with those statements, but I
would say our disagreement comes in why that is, why the dif-
ficulty is—why they are having so much difficulty attracting work-
ers. I think in some areas, in some sectors, there may be a short-
term shortage of workers, but I do not think overall that we lack
ahlabor supply who would and could do these jobs if we incentivized
them.

Senator BLUMENTHAL. And the—and I know I am at the end of
my time, Mr. Chairman.

Senator FRANKEN. Please take your time.

Senator BLUMENTHAL. But the key word here is “incentivize.” 1
would like to invite you to give us your views on what kinds of in-
centives would be necessary. Obviously the current ones are not
sufficient.

Mr. RUARrk. Well, I think for workers it is tightening the labor
market, which would raise wages and conditions. And I think both
of those things have been depressed by the access of employers to
illegal workers. But I think the way to incentivize employers is to
say, “We are going to hold you accountable, and we are going to
make sure that if you violate the law knowingly, you will be pros-
ecuted,” that criminal charges will be brought against employers
who knowingly hire people illegally. That threat is implicit, but I
do not think that, especially in the agriculture sector, there is a
g}l;ealt fear that they are going to be held accountable for breaking
the law.

Senator BLUMENTHAL. Well, I want to thank you for your testi-
mony. I would just close with the observation that for the employ-
ers who are self-enforcing, so to speak—and Ms. Horner is one of
them, and others who were here today—the prospect of following
the law leaves them right now in really an untenable situation be-
cause they have had that difficulty of really enlisting a sufficient
legal workforce.

So I think the reform of the law is not just about enforcement.
It has to be about changing fundamentally the way that we provide
rights and the labor force for these employers, and I would invite
you to think more about what kinds of reforms will lead to better
enforcement but also to the availability of a more abundant and
available labor force. Thank you.

Thank you, Mr. Chairman.

Senator FRANKEN. Thank you, Senator, and thanks to all the wit-
nesses. This has been a very good panel.

I think there is agreement here that this system is broken. I
think there is disagreement over what to do. Mr. Ruark talked
about there being a short-term shortage of farm workers if we sort

VerDate Nov 24 2008  09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00041 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC



36

of adopted his solution, speaking of which, Ms. Horner, when you
have blueberries that are ready to be picked—I am talking short
term here—how many days do you have to pick them?

Ms. HORNER. For good quality, 7.

Senator FRANKEN. So it is a 7-day window?

Ms. HORNER. Yes. We pick each field an average of every 7 days
to make sure that the fruit goes high quality, fresh market. After
that, the quality deteriorates, and we usually have to go into the
process market, if you can get it in. High bush is typically all fresh,
and then the later varieties are usually processed.

Senator FRANKEN. OK.

Ms. HORNER. So if your labor is 10 days late, you are going to
have a mess for the entire 11 weeks of your blueberry season.

Senator FRANKEN. And, obviously, with the H-2A program, the
experience has been—and, Mr. Rodriguez, you can speak to this be-
cause you have experience observing this—that there are often
delays in getting workers. And you were unable to get enough
workers as it was, but even when there are workers, just
standardly there are delays, right?

Ms. HORNER. The H-2A experience I had with bringing labor was
successful. Our labor did get there in time. We actually brought
them—we made sure we had a window of 7 to 10 days to get them
in. I did not have a problem actually bringing H-2A workers. It
was everything that went on after that where my problems came
in.

Senator FRANKEN. That is that they did not——

Ms. HORNER. They were inexperienced, which is a huge produc-
tion problem. And I have got information in front of me where the
best H-2A workers averaged about $11 an hour where a migrant
worker averages about $16 an hour. And then your Americans, the
legal referrals, they average less than $3.75 an hour in earned
wages. So there is just a huge difference in trying to work with mi-
grant versus H-2A versus legal Americans who are inexperienced.
These workers are skilled. It is amazing to watch them pick blue-
berries. They are like little machines. It is amazing.

Senator FRANKEN. And in certain crops, am I right, Mr. Rodri-
guez, you can do damage to the future bearing potential if you pick
improperly?

Mr. RODRIGUEZ. There is no doubt. I mean, if you do not know
how to prune a vine, for example, in table grapes or orchards or
any of those berry crops that require pruning, you can not only af-
fect next year’s crop but affect the crop many years into the future
and do serious damage to the vine or to the trees.

The same thing with row crops. If you do not know how to pick
them right, you are stepping all over the place, you are smashing
other crops, you are killing the strawberries, mutilating the straw-
berries, and the same thing with the berries. You have to be expe-
rienced; otherwise, you will squeeze them or you will not pick them
right, and you will not grab the stem right. Yes, it does require a
skilled professional workforce.

Senator FRANKEN. And I want to ask you about—you discussed
in your testimony—oh, by the way, I just want to put this in the
record. I am sure it is, but the National Council of Agricultural
Employers recently issued a report finding that 72 percent of grow-
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ers participating in the H-2A program reported that their guest
workers arrived after the date they were needed, on average 22
days late.

Ms. HORNER. Which is why we made sure we moved our date——

Senator FRANKEN. You did everything incredibly right.

Ms. HORNER. I did everything. Yes, I did.

Senator FRANKEN. You just anticipated everything. You worked
as hard as you could. You were doing the paperwork.

Ms. HORNER. I was drowning in

Senator FRANKEN. Would you like to work in the Senate?

[Laughter.]

Senator FRANKEN. Because—anyway:

Senator BLUMENTHAL. You have the right to remain silent.

[Laughter.]

Ms. HORNER. Thank you, sir.

Senator FRANKEN. Mr. Rodriguez, you discussed the United
Farm Workers “Take Our Jobs” program, which is a campaign
where you literally invited people across the Nation to take your
jobs. Ten thousand people inquired about those jobs, but you said
only seven eventually accepted a job in agriculture. What were the
main reasons that the people did not take those jobs?

Mr. RODRIGUEZ. It was actually 11, Senator.

Senator FRANKEN. I am sorry, 11.

Mr. RODRIGUEZ. Yes, it was a misprint on our part.

Senator FRANKEN. Well, in that case, that sounds like a success.

Mr. RODRIGUEZ. There were a number of different reasons. Some
were mentioned here earlier by Ms. Horner: some people were won-
dering if there was going to be air-conditioning provided.

Senator FRANKEN. Does air-conditioning fields cost a lot to the
growers?

[Laughter.]

Mr. RODRIGUEZ. Unfortunately, yes. They were asking about
whether transportation would be provided. Potential workers would
ask if somebody could come and pick them up at their homes and
take them to their jobs and return them? They asked how many
hours do I have to work? What are the breaks like? Very unfa-
miliar—with what it takes to work in the fields, the types of skills
it requires, the types of stamina and endurance that someone has
to have to be able to do that work.

Senator FRANKEN. I will end my questioning now, but I am really
curious about those 11 people.

Mr. RODRIGUEZ. You know, to be honest with you, we do not
know a whole lot about them. We know they were there, they were
working, and they were doing their job. But we did not get back
information as to how long they actually stayed with it after they
started and that type of thing.

Senator FRANKEN. Well, then, I guess we will just wrap up. I
want to thank you all for your testimony. I think that, again, we
would all agree that we have a broken system and that there are
different viewpoints on what to do with the short-term problems
and with the long-term problems. But this concludes our hearing.
I would like to again thank Commissioner Black, President Nassif,
President Rodriguez, Mr. Smith, Dr. Knutson, Ms. Horner, and Mr.
Ruark for testifying at today’s hearing.
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The record will remain open until Tuesday, October 11, 2011, for
further testimony and questions. I would like to thank the fol-
lowing individuals and groups for submitting testimony for the
record: the National Council of Agricultural Employers, the Na-
tional Milk Producers Federation, Upstate Niagara Cooperative,
Maple Lawn Farms, St. Alban’s Cooperative Creamery, Idaho
Dairymen’s Association, Foremost Farms USA. I ask unanimous
consent that these statements be inserted in the record of this
hearing. Without objection, so ordered.

[The statements appear as a submission for the record.]

Senator FRANKEN. This hearing is now adjourned.

[Whereupon, at 12:15 p.m., the Subcommittee was adjourned.]

[Questions and answers and submissions for the record.]
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QUESTIONS AND ANSWERS

Senator Charles E. Grassley
Questions for the Record

Gary Black

1. There has been much discussion about moving the H-2A program from a certification
process to an attestation process.

a. What are the problems you face or see with the certification process?
Commissioner Black: First and foremost, 1 think H-24 needs more than
reformation. The United States needs a guest worker program that works for all
aspects of the agricultural industry. My constituents prefer 1o work with the
Department of Labor as little as possible, so in that regard, an attestation process
would be better. As with most policy changes, the details will make or break a
change, but I support reducing bureaucratic red tape and making finding a
workforce for farmers easier.

b. Do you support or oppose an attestation process wherebhy employers who bring in
foreign workers would have to “attest” that they’ve tried to find or hire an
American first? Please explain.

Commissioner Black: Producers would welcome a dependable workforce of
Americans; however, it is not a reality at this time. By simply documenting the
attempt would be the preference, but I would also like to see some protection for

producers against frivolous lawsuits in this regard.

2. There has been a great deal of support to make E-Verify a staple in every workplace. 1
have been a charpion of the system since it was created in 1996, There arc many
employers in the agricultural sector that use it. It is my hope E-Verify will be made
mandatory for all employers, virtually replacing the papér 1-9 process. My question is
about functionality. The system is web-based. 1t’s free. It’s easy to use. What
recommendations do you have for Congress to make sure E-Verify works even better for

all sectors of the economy and for all businesses, regardless of size?
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Commissioner Black: Historically, Georgia producers enter into an agreement with
individuals andlor crew leaders to provide labor prior to harvest. Employvees present at
employment an [-9 or other documents that appear to be authentic. We know the illegal
document industry is vibrant, but employers have been forbidden to question the
authenticity of documents. E-Verify changes these ground rules considerably. Now all
or some of his workforce is flagged in the system. This, in itself, creates a conundrum

Latil
with an E-Verify mandate without creating a guest worker program. Once a guest
worker program exists and guest workers are recognized by the E-Verify system, an E-
Verify mandate would work.
Senator Feinstein mentioned a proposal that would allow undocumented workers in the
agricultural sector to obtain a “blue card” and stay lawfully in the United States as long as
he or she continued to work in agriculture. Senator Feinstein also proposed putting
biometric markers on the “blue card”.

a. Do you support the biometric “blue card” idea proposed by Senator Feinstein?
Commissioner Black: 1 look forward to hearing more about her entire proposal.
From what I understand the “blue card’” idea creates a mechanism for those
currently here to be recognized as a guest worker in the agricultural industry, bui
the “blue card” holder would not be granted citizenship. 1 support this idea if the
worker only works in agriculture. Further, in order to establish taxpaver
confidence in such a program, we must consider an annual renewal of the card
supported by a work authorization permit fee, perhaps in the realm of $500.00.
My proposal for penalty based work authorization is highlighted in answers to’
question five. Supposedly, biometric cards are fool-proof with regards to
counterfeiting. Requiring an annual renewal might provide an attractive "belt and
suspenders” level of protection on the cards. The annual fee should be dedicated
to administering the data at the federal level and then allow the states to contract
to implement the program at the local level through existing agencies, i.e. State
Departments of Agriculture.

b. If biometric “blue cards” were required of undocumented ag workers in the
United States, who should be forced to incur the costs for a biometric reader that
presumably be required of employers?

Commissioner Black: I do not have a preference, but someone must pay, and pay

annually to underwrite the administration of the program. I think this cost could
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be shared between the potential “blue card” holder and the employer. I envision
a guest worker program where the prospective employer registers with USDA

or the Georgia Department of Agriculture (GDA), receives a “blue card.” The
cardholder then pays a cost and agrees 1o work in the agricultural industry.
Simultaneously, the farmer could apply to USDA or GDA requesting

Jarmworkers.

4. Many proponents argue that amnesty for those illegally here is the only viable solution to
our imumigration and workforce shortage problems. They claim that foreign workers are
doing jobs that Americans just won't do. On the other hand, some would arguce that if
you legalize the undocumented workers here now, human nature will encourage those
workers to get out of agriculture and do a job that is safer, cleaner, and easier. If
Congress were to legalize those working currently in agriculture, how would we deal
with the future labor problems if such workers moved up the economic chain and away
from agricultural work?

Commissioner Black: [ think this is best learned from the 1986 decision to grant amnesty
to all those in the United States. Currently, we have labor issues in the agricultural

sector because no one wants to do these jobs. Therefore, I find it to be necessary to allow

Jor workers that only work in the agricultural sector and are not citfizens.

5. In your testimony you stated that a penalty based work permit, with substantial monetary
fines, should be considered.
a. I the unauthorized workers who are already in the country were allowed legal

status and work authorization, what should the penalty be?

b. How much in monetary fines is substantial?

¢. Would we put a penalty on the employer or the employee, or both?
Commissioner Black: ds [ mentioned in question 3, the cost could be shared. |
believe the following provisions of a new agricultural guest worker program must

also be considered as the starting point for discussions.

A) Establish a six month discovery period whereby all who are here illegally
working in agriculture are required to disclose their status, plead guilty to the

3
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crime of illegally entering the United States, accept a substantial financial
penalty ($10,000 payable over five years), and waive rights to any publically
funded entitlement benefit.

B) Conversion would also require the currvent illegal worker to submit to and pay
8300 for an annually renewable biometrically secure work visa which would
interface with a totally new data management system, i.e. new identification
mumber, fingerprint, retina scan, etc. This work authorization must be
specifically for agriculture. No other work would be authorized. This data
could be tracked via the biometric card and associated with the new guest
worker emplovee number. Any violations would vesult in immediate
deportation. For instance, violation of a minor law might trigger immediate
deportation or at least flag record for non-renewal the following year.

C) Workers must be covered by workers compensation and health insurance.

Radius of operation, touch-back processes, and other ideas must be thoroughly discussed

during the process as well. 1 firmly believe that a program similar to the one outlined
above must be considered if we are to meet the needs of 21 century agribusinesses.
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Senator Jeff Sessions
Questions for the Record
Gary W. Black

Do you believe that any immigration system we devise should be one that is clear and can
be and 1s enforced?

Commissioner Black: | unequivocally agree.

Do you believe there is any way to ensure that guest workers will actually be temporary
and able to be reduced when their labor is no longer needed by the market? Please
explain your answer.

Commissioner Black: 1 believe the adoption of a guest worker program that uses
biometrically secure work visas (as explained in question 7), would solve these issues. It
is important that these biometrically secure work visas authorize the employee location,
period of work, and place of work. It is also vital that a program contains strict
employer enforcement and accountability,

Do you agree that one of the largest unforeseen side effects of guest worker programs is
the cost of the foreign worker to the taxpayer in the form of education, healthcare, and
increased government-wide infrastructure? How would a proposed guest worker
program address those issues? Would employers be required to provide health insurance,
for example? Please explain your answers.

Commissioner Black: I have answered these questions in the body of question number
seven.

If only a fraction of agricultural employers use the H-2A program how can we determine
whether it 1s really meeting the needs of agricultural employers?

Commissioner Black: | have no doubt that it is not meeting the needs of farmers.
Producers have tried to use H-24, and the feedback has consistently been that it is
cumbersome and costly. A few of the reasons farmers do not use H-24 include the use of
individual contracts, the 50 percent rule, and eligibility requirements. These are the
reasons farmers choose not use H-24, and these are the very reasons why H-24 is not
working.

Do you agree that depressed wages are the main reason that Americans are refuctant to
take farm jobs? Do you agree that these depressed wages increase the instability of the
agricultural workforce? Do you agree that current wage levels will result in the current
immigrant, legal and illegal, agricultural workforce moving into other sectors of the
economy, such as construction, for example? Please explain your answers.

Commissioner Black:  Question 5a) No. Our data Indicates that wages paid by farmers
(with proper deductions for income tax and FIC4) are almost exclusively based on
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quality and productivity. That is the way it must work in a market-based economy.
Question 5h) No. If vour proposition is that depressed wages contribute to labor
shortages or “instability,” I do not share this view for reasons mentioned in the previous
answer. Question 5c) No. If the genesis of this question is to somehow link the migration
of workers into other trades because of depressed farm wages, it is unfounded in my
view. One could try to establish a similar link by faulting American families for not
paying 15% of their disposable income for food, rather than the current level of 9.68%
and be just as far off base. Wages are not the culprit. The work is difficult, perhaps too
difficult when “easier” jobs or simply filing for unemployment are options.

Do you agree that the availability and extension of unemployment benefits to citizens
who are not working contributes to the lack of American workers who will take
agricultural jobs? Please explain your answer.

Commissioner Black: Georgia farmers tell me that they are often visited from
unemployed citizens inquiring about job openings, only to have the unemployed ask the
Jarmer to “just sign the paper” so he or she may continue to receive their benefits. In my
testimony before the committee I highlighted one recent experience of a vegetable farmer
in middle Georgia who emploved a local worker for two half~days. The worker earned
$119.00 and left the job site to file unemployment though plenty of work was available.
The worker received an unemployment settlement of 3263.00 per week. The farmer
successfully fought the claim having it rescinded, but he really lost twice. He lost the
worker, and then assumed the opportunity cost of having to fight a false claim.

It may be inconceivable to some, but agricultural jobs require various skill sets. That is
why [ believe we all should consider the tone of phrases like “who will take agricultural
Jobs. " Picking up trash and sweeping floors in a packing shed is a basic minimum wage
worthy job. Harvesting fresh fruits and vegetables demands a completely different set of
physical and mental talents, and the production unit pay systems utilized by the
producers [ know reflect this value. Migrant Vidalia onion harvest crewmembers will
easily reach wage levels ranging from $13-818/hour. Producers can readily document
that local crews cannot meet these wage and productivity standards.

Iwish that every fleld worker in Georgia was a Georgian who needed a job and was
willing to invest his or her life permanently or part time in agriculture and perform their
duties at a high standard. Every daivyman in Georgia would be delighted to exclusively
employ local, reliable, drug-free, sober citizens from the community to harvest milk
24/7/365 from our domestic herd of 80,000 dairy cows.

We have created an entitlement society that will not allow this to happen today. Change
occurred over generations. It will take at least a generation to repair. During this
period, all our constituents expect bell peppers, cucumbers, peaches and blueberries to
be available at retail. My constituents remind me with ever increasing voracity that they
want products produced closer to home. Small producers will not be able to satisfy the
market, yet major retailers will not have empty shelves in the produce section. This leads

2
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us to an interesting proposition. Without labor, we have no local products. Stores will
offer produce year-round, so where will it come from? Thousands of miles from here

produced under environmental and labor conditions we have no control over whatsoever.

This is not in the best interest of the nation. Nor is another program based upon amnesty
and pathways to citizenship. Hopefully, the details covered in answers to question seven
will stimulate thoughts regarding an alternative.

In 1986, Congress granted amnesty to Seasonal Agricultural Workers (SAW) under the
Immigration Reform and Control Act. This program was wrought with fraud, and many
illegal immigrants who did not qualify for amnesty were able to become citizens under
the program. Do you believe that a new temporary worker program that provides
amnesty for the current illegal workforce would also be susceptible to such fraud? How
could it be avoided?

Commissioner Black: 1 believe that we can learn something from the 1986 decision by
Congress. Ampesty is not the answer. Here we are twenty-five years later, and we still
need workers in agriculture. Congress considered legislation in the past decade that
would have in effect granted “amnesty” from agricultural work after a certain period of
good service. [ am delighted this legislation failed. Any plan to convert or grant work
authorization to current illegal agricultural workers must require that the workers
remain in agriculture. If they are allowed to migrate to a traditional green card status,
we will rapidly be in the same situation again. This is where I believe labor competition,
particularly in some skilled trade areas, is real and must be eliminated.

1 believe the following provisions of a new agricultural guest worker program must be
considered as the starting point for discussions.

A) Establish a six month discovery period whereby all who are here illegally
working in agriculture are required to disclose their status, plead guilty to the
crime of illegally entering the United States, accept a substantial financial
penalty (810,000 payable over five years), and waive rights to any publically
Sunded entitlement benefit,

Conversion would also require the currvent illegal worker to submit to and pay
8500 for an annually renewable biometrically secure work visa which would
interface with a totally new data management system, i.e. new identification
number, fingerprint, retina scan, etc. This work authorization must be
specifically for agriculture. No other work would be authorized.

C) Workers must be covered by workers compensation and health insurance.

B

o

Being a citizen of this country is a privilege and opportunities are endless. In order to
solve this problem without having this same discussion in twenty-five vears, we need to
create a guest worker program that meels the needs of 2IY century agriculture. This type
of guest worker program would provide a stable workforce for producers as well as
create a database of potential workers. The potential workers would have to have a

3
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background check, insurance, and pay a fee for the opportunity to work in the
agricultural industry. If the worker is not accounted for by the producer or database
monitoring authority, he or she would be considered here illegally and deported without
an opportunity o refurn.

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00052 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.008



VerDate Nov 24 2008

47

Senator Charles E. Grassley
Questions for the Record

Connie Horner

1. There has been much discussion about moving the H-2A program from a certification
process to an attestation process.

a.  What are the problems you face or sce with the certification process? Let me be
very clear, a certification or attestation process is irrelevant. Neither will fix the
program. [ would consider it Humpty Dumpty - You cannot fix it.

b. Do you support or oppose an attestation process whereby employers who bring in
foreign workers would have to “attest” that they’ve tried to find or hire an
American first? Please explain. Please re-read my testimony; it will answer most
of your questions. Americans don’t want seasonal farm labor jobs at virtually any

sage. Why? They have choices. Air-conditioned jobs that pay comparable wages
are available. 1 tried to hire Americans and the U.S. Department of Labor could
not supply just five workers—despite near-record unemployment rates. Of those
few Americans whom I was able to hire locally, only 1 finished the harvesting
season in 2009. Most lasted a few days. The result: 80% of my crop rotied in the

fields. In 2010, I sent out 58 hire letters. Thirteen individuals accepted the jobs

2. There has been a great deal of support to make E-Verify a staple in every workplace. 1
have been a champion of the system since it was created in 1996. There are many
cmployers in the agricultural sector that use it. It is my hope E-Verify will be made
mandatory for all employers, virtually replacing the paper I-9 process. My question is
about functionality. The system is web-based. It’s free. It’s casy to use. What
recommendations do you have for Congress to make surc E-Verify works even better for
all sectors of the cconomy and for all businesses, regardless of size? The mechanics of E-
Verify may be fine, but requiring farmers to use E-Verify without a new mechanism to

provide authorized, scasonal farm labor will create OPEC 1. The second generation
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OPEC will be the Organization of Produce Exporting Countries. We'll depend on
foreign countries for our food because E-Verify will cripple American agriculture. E-
Verify should be the final check that a scasonal farm worker is here legally once a new
foreign worker authorization system is created and field-tested by American farmers. The

current E-Verify program is a checking system—not a farm labor solution.

3. Senator Feinstein mentioned a proposal that would allow undocumented workers in the
agricultural sector to obtain a “blue card” and stay lawfully in the United States as long as
he or she continued to work in agriculture. Senator Feinstein also proposed putting
biometric markers on the “blue card”.

a. Do you support the biometric “blue card” idea proposed by Senator Feinstein?
Blue, red, green-it doesn't matter. The issue is simple: How does the U.S.
Government turn an unauthorized scasonal farm worker into an authorized
worker? The process must be simple, attractive to foreign workers and cost
effective for American farmers. Forget tying it to H2A. If the Senatot's Blue Card
system provides the authorization that would be great.

b. If biometric “blue cards” were required of undocumented ag workers in the
United States, who should be forced to incur the costs for a biometric reader that
presumably be required of employers? 1 do not know enough about the
technology and costs to say much on this issue. For example, will every employer
need equipment, or is it more about government tracking people as they enter and
leave the U.S? I believe there are ways to generate funds that would help with the
cost of such a program. For example, employers can withhold payroll funds from

"blue card” holders to help underwrite the cost of administering the program.

4. Many proponents argue that amnesty for those illegally here is the only viable solution to
our immigration and workforce shortage problems. They claim that foreign workers are
doing jobs that Americans just won’t do. On the other hand, some would argue that if
you legalize the undocumented workers here now, human nature will encourage those

workers to get out of agriculture and do a job that is safer, cleaner, and easier. If
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Congress were to legalize those working currently in agriculture, how would we deal
with the future labor problems if such workers moved up the economic chain and away
from agricultural work? 1 did not ask for amnesty or citizenship anywhere in my
testimony. You are making the solution far more complicated than it has to be. Farmers
need our legislators to figure out a way to change an individual's work status from
unauthorized to authorize. That's all. A biometric Blue card will probably work. Since
cmployers are currently withholding all the necessary payroll taxes from these
individuals, and they are not entitled to the benefits of those deductions in the future, just
replace those withholdings with school taxes, and a UTA (Unauthorized to Authorized)
tax. These taxes should be set high enough to off set the financial burden on the local
communities. These workers would only be eligible for the Blue Card as long as they
remain employed in Agriculture. And for the record again, these foreign workers ARE

doing jobs that Americans won't do!
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Senator Jeff Sessions
Questions for the Revord
Al Witnesses

Do you believe that any immigration system we devise should be one that is clear and can be and is enforced?
Yes, but that mcans that our borders must first be sccured. I'd guess that thousands of individuals illegally cross
our borders every day. Stop that, and then start enforcement. A permancent solution must start with border
Security!

Do you belicve there is any way to ensure that guest workers will actually be temporary and able to be reduced
when their labor is no longer needed by the market? Please explain your answer. If the proper steps are taken and
if they are taken in the proper order, then yes. However, if you start with e-verify, you will end up with OPEC H -
the sccond generation OPEC will be the Organization of Produce Exporting Countries.

Do you agree that one of the largest unforeseen side effects of guest worker programs is the cost of the foreign
worker to the taxpayer in the form of education, healthcare, and increased government-wide infrastructure? How
would a proposed guest worker program address those issues? Would employers be required to provide health
insurance, for example? Please explain your answers. | believe toreign workers have contributed to the increase
in Healthcare and education cost; however, 1 believe the increased Government-wide infrastructure is solely due
to irresponsible government spending and lack of oversight. Senator Feinstein's Blue Card may temporarily solve
this labor crisis. Since employers withhold all the required Federal and State payroll taxes from these guest
workers that will never reccive the benefits of these deductions, I would suggest converting those deductions to a
UTA (Unauthorized to Authorized) tax and School tax from the newly authorized individuals, These two taxes
should be sufficient to off sct the burden to the local communities. As far as the out-of-conirol government
spending, voters will hopefully address that in 2012,

If only a fraction of agricultural employers use the H-2A program, how can we determine whether it is really
meeting the needs of agricultural employers? Talk to the farmers who have used the program in the past, and ask
them why they stopped. We know that good news travels fast; we also know that bad news travels even faster!
H2A is Bad News. As | stated in my testimony-H2A would make Rube Goldberg proud. It is a well-meaning
mes:

Do you agree that depressed wages are the main reason that Americans ave reluctant to take farm jobs? Do you
agree that these depressed wages increase the instability of the agricultural workforce? Do you agree that current
wage levels will result in the current immigrant, fegal and illegal, agricultural workforce moving into other
scctors of the econonty, such as construction, for exampic? Please cxplain your answ {0. No. and No. It's not
about wages. It's about choices. Americans have other choices and they choose not to pursue seasonal farm work,
Skilled, experienced blueberry pickers earn between $10 and $20 an hour. Average carnings of Americans that |
have employed on my farm are less than $3.75 per hour, yet these workers must be paid at the very least
minimum wagc, but in most of my cascs, they are bumped up to the H2A AEWR (Adverse Effect Wage Rate),
which was at one time 60% higher than minimum wage! No company can survive by employing unskilted,
inexpericnced workers. Every business' sucee: determined by the skitl and/or experience of its employees.
Farming is no different. American Farmers need skilled, experienced workers to survive: and Americans need
American Farmers to survive - again OPEC 11

Do you agree that the availability and extension of unemployment benefits to citizens who are not working
contributes to the lack of American workers who will take agricultural jobs? Please explain your answer. [
believe unemployment benefits should have a lifetime limit on them. | believe continuing to extend these benefits
may be contributing to our recession; however, [ don't believe these individuals will end up working on a local
farm. Tam glad that America offers safety net programs to help individuals who need temporary assistance;
however, the abuse of these gencrous programs is widespread. Individuals, who are identified as abusers of
unemployment and other entitlement programs, should be removed from such programs and no longer eligible for
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benefits in the future. If the government stops paying entitlement program abusers, we should never have to raise
the debt cetling again.

In 1986, Congress granted amnesty to Seasonal Agricultural Workers (SAW) under the Immigration Reform and
Control Act. This program was wrought with fraud, and many illegal immigrants who did not qualify for
amnesty were able to become citizens under the program. Do you believe that a new temporary worker program
that provides amnesty for the current llegal workforce would also be susceptible to such fraud? How could it be
avoided? Do not offer amnesty and fraud will be avoided. Don't make the solution to this crisis harder that it is.
We need an individuals' work status changed from Unauthorized to Authorized - That's all. 1f the Blue card
enables the current, experienced work force to legally work in agriculture that would be wonderful.

Senator Jeff Sessions
Questions for the Record
Connie Horner, President, Horner Farms, Inc.

How much woukd it cost Horer Farms per year to hire a purely legal workforce? Homer Farms, Inc. would go
bankrupt before a purely legal workforce was obtained. Please refer to my testimony. Americans will NOT do
these jobs. If you eliminate our current, experienced work foree, you will ereate OPEC 1L (Organization of
Produce Exporting Countries!) I prepared a spreadsheet using my 2010 harvest scason payroll information from
both my H2A workers and my DOL referrals. The migrant workers information was gathered from several local
farmers. This spreadshect should answer some of your questions.

How much would Horner Farms have to offer in compensation (per hour or annually) to get American workers to
accept entry-level and other positions? How much higher is that wage than current wages? Horner Farms, Ine.
will go out of business offering the compensation it would require to attract and keep American workers. Again,
please refer to my spreadsheet. It should answer this question.

What efforts has Horner Farms undertaken, aside from government implemented recruitment programs, to reeruit
American workers? H2A, 3 branches of the DOL, word of mouth, and advertised in several bordering states.

Many small farms across the country participate in internship programs where students work for school credit.
Does Horner Farms participate in any internship or felowship programs to reeruit workers? No, Lam not aware
of any such programs in my community or surrounding arcas.

You testified that you did not expericnce delays in obtaining H-2A workers because you anticipated the time it
would take to process the applications. Your primary issuc with the current H-2A program seems to be the
amount of papcrwork.

& Would you agree that it is within the capability of agricultural employers to anticipate the time it will take
to get H-2A workers, and thus have them on hand when it is time to harvest? No. { paid dearly in 2010.
My H2A workers showed up the first day of my 2-week cushion. [ had to create busy work for my DOL
referrals as well as my H2A workers until my fruit was ready to be harvested - two weeks later! Even the
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hest farmers cannot predict the exact day that their crops will be ready, nor can they predict the backlog of
applicants at any particutar cmbassy. [ was just le-hy until 2016, when it cost me thousands. .

b. Would a program that allowed workers to come to America for less than a year and prohibit them from
bringing their families meet the needs of vour farm? Honestly, my concern is only that my workers are
skitted and experienced. A program that simply provides fegal bodies with no blueberry picking
experience will not help me at all. And I'm certain that other farms across the country need skilled,
experienced workers specific to their farming operations, So to be clear, legal bodies without experience
will NOT solve this crisis. Remember OPEC 11 - For American Agriculture to survive, we need an
experienced, skilled workforce. Refer to my spreadsheet!
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Senator Cornyn QFRs for Dr. Ronald D. Knutson (Immig. Subcomm. Hrg. on Agricultural
Labor Shertages)

L

IS

Have you analyzed the study conducted by Mr. Ruark for FAIR, titled “lllegal
Immigration and Agribusiness: The Effect on the Agriculture Industry of Converting to a
Legal Workforce” (April 2011)? Mr. Ruark, who sat on the hearing’s second panel,
argues that U.S. agriculture can transition to a legal workforce without a meaningful
increase to food costs.

Answer: Yes, Dr. Fisher and [ spent a considerable amount of time evaluating the issues
related to the report authored by Mr. Ruark for FAIR. With regard to the food cost issue,
any policy that increascs labor costs will increase food prices. However, this effect
would be small relative to adverse impacts on farmers, which Mr. Ruark completely
ignores. Farmers would experience losses in incomes, which in many cases could mean
financial failure, as cogently noted by Senator Schumer. Further mechanization would be
encouraged, which would be at the expense of product quality. In addition, imports
would increase as production shifts to other countries. As a whole, workers would see
few benefits, if any. Mr. Ruark assumes that farmers have a sufficient income, due
largely to higher commodity prices, that they would simply absorb higher labor costs out
of their profits from farming. This conclusion of Mr. Ruark defies cconomic logic. It
ignores that, even with improved cconomic conditions in agriculture, many farms, of all
farm sizes, are experiencing financial stress. Morcover, fruit, vegetable, and nut farmers
have not experienced commodity price increases that are comparable to that of corn
farmers. Increased corn prices are largely a result of government mandates for ethanol
use and high encrgy prices. There is no assurance that these political and economic
conditions will exist in the future. The key point is that the cause and effect relationships
arc complex, not simplistic as assumed by Mr. Ruark.

What conclusions do you draw from your analysis of Mr. Ruark’s study?

The Ruark Report has several serious flaws that make it unreliable. Three of the most
serious include: First, Mr. Ruark assumes that higher hired farm labor wages will result in
unemployed nonfarm labor taking jobs currently performed by migrant labor. Experience in farm
labor markets has repeatedly proven this assumption to be false. Explanations for this fact
include the back-breaking nature of farm labor harvest work, the requirements of migrating from
one farm, region, and crop to another, being away from family, living conditions, and the Tong-
term existence of government program benefits such as unemployment compensation and food
stamps. Besides, we have evidence that nonfarm workers do not step up to take up available
farmjobs. Nonfarm workers did not respond when the Bracero program was terminated in the
mid-1960s, and they did not respond this season as Georgia farmers were unable to find harvest
workers at substantially increased wages. Second, Mr. Ruark assumes that farmers have the
ability to pass on his proposed increases in labor costs to higher levels of the food chain. This
notion is more problematic than the perspective that farmers could absorb increases in labor costs.
Farm prices are determined in highly competitive domestic and international markets. The notion
that farmers might have the ability to pass on cost increases is absurd. The adjustment process to
higher labor costs would be complex with major adverse effects being shared by farmers, farm
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workers, and consumers. Third, Mr. Ruark assumes that adjustments to fewer unauthorized
workers could occur without labor shortages. This would not happen under the complex
provisions of the H2-A program. The local nature of farm labor markets and the lack of mobility
of farm labor under the H2-A program would assure labor shortages and crops that are not
harvested and thus rot in the fields.
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Senator Charles E. Grassley
Questions for the Record

Dr. Ronald D. Knutson

1. Therc has been much discussion about moving the H-2A program from a certification
process to an attestation process.

a. What are the problems you face or sec with the certification process?

Answer: The main problem with the current certification process is that of delay
and the inability of laborers to transfer from one farm job to another employer.
The consequence of delay in certification is farm labor shortages, loss of
productivity, and produce waste. The current H2-A certification process is a

major reason why undocumented ag workers are employed.

b. Do you support or oppose an attestation process whereby employers who bring in
foreign workers would have to “attest” that they’ve tried to find or hire an

American first? Please explain.

Answer: [ support attestation because it would overcome one of the major
roadblocks to participation is the H2-A program. However, there are several

other burcaucratic H2-A roadblocks that result in needless delays.

2. There has been a great deal of support to make E-Verify a staple in every workplace. |
have been a champion of the system since it was created in 1996. There are many
employers in the agricultural sector that use it. It is my hope E-Verify will be made
mandatory for all employers, virtually replacing the paper 1-9 process. My question is
about functionality. The system is web-based. 1t°s free. It’s casy to use. What
recommendations do you have for Congress to make sure E-Verify works even better for

all sectors of the cconomy and for all businesses, regardless of size?

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00062 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.018



57

Answer: E-Verify is not a viable alternative for agriculture. The reason lies in the
diversity of farms, the requirements for short-term labor moving on a migratory basis
from farm-to-farm, and the lack of a viable U.S. domestic farm labor workforce. Small

farms having less than $250,000 in sales would be particularly adversely affected.

3. Senator Feinstein mentioned a proposal that would allow undocumented workers in the
agricultural sector to obtain a “blue card” and stay lawfully in the United States as long as
he or she continued to work in agriculture. Senator Feinstein also proposed putting
biometric markers on the “blue card™.

a. Do you support the biometric “blue card” idea proposed by Senator Feinstein?

Answer: Yes, as long as 1t is implemented in a manner that avoids needless

bureaucratic regulation and is properly enforced.

b. If biometric “blue cards” were required of undocumented ag workers in the
United States, who should be forced to incur the costs for a biometric reader that

presumably be required of employers?

Answer: The employer, although employer access to readers should be provided

by local USDA offices (county extension, FSA, etc.)

4. Many proponents argue that amnesty for those illegally here is the only viable solution to
our immigration and workforce shortage problems. They claim that forcign workers arc
doing jobs that Americans just won’t do. On the other hand, some would argue that if
you legalize the undocumented workers here now, human nature will encourage those
workers to get out of agriculture and do a job that is safer, cleaner, and easier. If
Congress were to legalize those working currently in agriculture, how would we deal
with the future labor problems if such workers moved up the economic chain and away
from agnicultural work?

Answer: By requiring that the “blue card” workers return to their home country on a
regular basis and by requiring that they enter the regular path to citizenship if they so

desire.
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Senator Jeff Sessions
Questions for the Record
All Witnesses

Do you believe that any immigration system we devise should be one that is clear and can
be and is enforced?

Answer: [t should be clear, enforceable, and enforced. The current system has none of
these features.

Do you believe there is any way to ensure that guest workers will actually be temporary
and able to be reduced when their labor is no longer needed by the market? Please
explain your answer.

Answer: The blue card proposal by Senator Feinstein may offer that possibility if the
government enforces the program. The current program clearly does not offer that
possibility, and if 1t was enforced, it would have serious adverse economic consequences.

Do you agree that onc of the largest unforeseen side effects of guest worker programs is
the cost of the foreign worker to the taxpayer in the form of education, healthcare, and
increased government-wide infrastructure? How would a proposed guest worker
program address those issucs? Would employers be required to provide health insurance,
for example? Please explain your answers.

Answer: The apparent side effects in terms of costs of education, health carc, and related
infrastructure should have been foreseen. Requiring farmer-cmployers to bear these costs
1s not workable. Future costs could be controlled by not allowing new blue card holders
to bring family members to the United States. A new blue card holder is defined as one
not currently working in the United States.

If only a fraction of agricultural employers use the H-2A program, how can we determine
whether it is really meeting the needs of agricultural employers?

Answer: Clearly, the program is not meeting the needs of agricultural employers. Those
who assert otherwisc do not understand the program, how it is being mismanaged, and
the conditions in agriculture.

Do you agree that depressed wages arc the main reason that Americans are reluctant to
take farm jobs?

Answer: No, they do not take farm jobs for a variety of reasons that are not wage related.
These reasons include factors such as the back-breaking nature of farm work, field-work
climate conditions, being away from family proximity, moving from one job to another,
and liberal social/unemployment benefits associated with not working.
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Do you agree that these depressed wages inerease the instability of the agricultural
workforce?

Answer: No, to the extent that there is instability, it is a function of the lack of a clear and
workable government policy.

Do you agree that current wage levels will result in the current immigrant, legal and
illegal, agricultural workforce moving into other sectors of the economy, such as
construction, for example? Please explain your answers.

Answer: Migration of employees out of agriculture into other sectors under the current
program/policy is inevitable.

Do you agrec that the availability and extension of unemployment benefits to citizens
who are not working contributes to the lack of American workers who will take
agricultural jobs? Please explain your answer.

Answer: Yes, but recognize that farm work is not attractive, period.

In 1986, Congress granted amnesty to Seasonal Agricultural Workers (SAW) under the
Immigration Reform and Control Act. This program was wrought with fraud, and many
illegal immigrants who did not qualify for amnesty were able to become citizens under
the program. Do you believe that a new temporary worker program that provides
amnesty for the current illegal workforee would also be susceptible to such fraud? How
could it be avoided?

Answer: The decision of whether amnesty should be provided is a political decision, not
an economic decision. There are always economic incentives for fraud.
Policies/programs/cnforcement need to exist that minimize/curb those economic
incentives.
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Senator Jeff Sessions
Questions for the Record
Dr. Ronald Knutson, Professor Emeritus, Texas A&M University

There are many anecdotal reports of labor shortages in the agricultural industry, yet the
overall production of fruit and vegetables in the country has remained stable. Basic
cconomic theory shows that where the demand for labor is greater than the supply, the
cost of labor will rise. However, the average earning of farm workers is not rising.
(Philip Martin, Farm Labor Shortages: How Real? What Response? Oct. 29, 2007).

a. How can we know if there is a labor shortage where production and basic
economics indicate the opposite?

Answer: Under current federal policies there is not a chronic labor shortage
problem because undocumented workers have been plentiful. The existence of an
ample supply of undocumented workers keeps the wage rate at competitive levels.

b. How do you define a labor shortage?

Answer: A labor shortage exists when the required supply of labor is not available
at the time and place where it 1s needed.

c. Ifthere is a farm labor shortage, why haven’t labor wages risen?

Answer: There is no labor shortage. The crucial constraints on the U.S. farm
labor wage rate and on the demand for farm labor, are the competitive position of
U.S. farm products internationally, cithor in terms of imports or exports. This
international competitive constraint is the most important factor influencing the
farm wage rate. :

Technological developments in the agricultural industry are ever-expanding. These are
necessitated by many factors, not the least of which, as you mentioned in your testimony,
is that “there are no holidays™ when it comes to harvesting perishable crops. Not only
has the harvesting of tomatoes, raisins, oranges, olives, and other commodities been
mechanized, scientists have developed other ways to cut the time and cost of harvesting
and other farm work. For example, certain fruit trecs are being engineered to grow lower
to the ground, eliminating the need for ladders and climbing. If this alleged labor
shortage exists even in the face of over 9% unemployment in this country, what role does
mechanization play in alleviating the conscquences of the shortage?

Answer: While the trend toward mechanization exists, research by Martin and Calvin and
by Huffman clearly indicates that there arc significant limitations on the ability to
mechanize many of the fresh produce crops. While genetic modification of trees may be
cited as examples, hand labor is still vital to producing tree crops for the fresh market.
There are substantial limits, imposed by consumers, on the ability to produce
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mechanically harvested crops that taste good. Agricultural mechanization has nothing to
do with the 9% unemployment rate. High unemployment is a function of failed
cconomic policies.

According to data from the Burcau of Labor Statistics and the Pew Hispanic Center, in
2009, 72.6 million American workers age 16 and over were paid at hourly rates,
representing 58.3% of all wage and salary workers. About 8.3 million illegal immigrants
were in the work force at that time, most of them in the low-wage category. Therefore, it
is clear that Americans who work in low-skilled job categories compete much more
heavily with foreign workers for their jobs than Americans in high-skilled jobs. In
addition, the wages paid to low-skilled American workers and legal workers are
depressed by the importation of illegal workers. According to Harvard economics
professor George Borjas, “a 10% increase in the number of workers depresses a worker’s
wage by 3 or four percent. Over the past 20 years, immigration (much of it illegal)
increased the number of workers without a high school diploma by 16 percent, implying
a 6 percent decline in the wage of low-skilled workers. The typical high school dropout
earns $21,000 annually. Immigration lowers this worker’s salary by around $1,300.”
(Making it Worse, The National Review, February 9, 2004, at 24). Do you agree or
disagree with these conclusions? Please explain your answer,

Answer: [ have no reason to dispute the findings of Professor Borjas. However, I do not
believe that the farm labor sector competes with the nonfarm labor sector at the lower end
of the wage scale. The reason is that the nonfarm workers will not take farm jobs.

You testified that agribusiness is not directly involved in farm production, and that all but
60,846 of the 2.2 million U.S. farms are “family farms.”

a. How do you define “agribusiness?”

Answer: [ draw a distinction between farming activitics, typically performed by
family farms, and those activities performed by other agriculture-related busincss
firms before and after the “farm gate.” Agribusiness supplies farmers with inputs
used in production, including credit, and extends through the remainder of the
food value chain to the final consumers. The reason [ draw this distinction is that
before and after the farm gate, the market structure takes on many of the
industrialized characteristics of the remainder of the American economy. The
most important of these characteristics is the ability to directly influence prices
and other terms of trade. Farmers do not have this ability to influence prices,
except through government mandates.

b. Many family farms operate under contracts with large agribusiness firms such as
chicken farmers. What percentage of farms in the U.S. operates under contracts
for agribusiness firms or supply agribusiness?
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ERS/USDA has very good data on the contracting issue. This is data compiled by
James M. MacDonald and Penni Korb, EIB-35, April 2008 and is available at:
hitp/fwww.ers,usda.gov/Publications/EIB3 5/ (accessed October 20, 2011). It
indicates wide variation among farm products in the amount and type of
contracting. For example, in 2005, marketing and production contracts covered
41 percent of the value of U.S. agricultural production. Most of these contracts
set a portion of the terms of trade for marketing farm products. A few subsectors,
such as are used in poultry, utilize production contracts for virtually all of the
production.
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Senator Charles E. Grassley
Questions for the Record

Thomas A. Nassif

. There has been much discussion about moving the H-2A program from a certification
process to an attestation process.
a. What are the problems you face or sce with the certification process?
b. Do you support or oppose an attestation process whereby employers who bring in
foreign workers would have to “attest” that they’ve tried to find or hire an

American first? Please explain.

We support the attestation process. The only legal agricultural worker program (H-
2A) supplies roughly 60,000 seasonal workers each year, only 2-3% percent of farm
employers’ needs. The program has become virtually unworkable, with arbitrary
delays and denials during the certification process, leading to workers not showing

up when they are needed to pick perishable crops.

The administrative processes for obtaining H-2A approval are more daunting thar
ever. Most employers simply never attempt to use the program and those that do
must navigate a gauntlet of obstacles. The process is unnecessarily complicated and
labor intensive.

Approvals are often issued late notwithstanding statutory deadlines. The delay is
compounded by DOL’s continuous demands for wording modifications in the

certification process which often inconsistently apply or misapply the regulations.
While an attestation process is certainly superior to a certification process, as long

as the Labor Department maintains administration of the H-2A program, the H-2A

program will remain dysfunctional.
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There has been a great deal of support to make E-Verify a staple in every workplace. 1
have been a champion of the system since it was created in 1996. There are many
employers in the agricultural sector that use it. It is my hope E-Verify will be made
mandatory for all employers, virtually replacing the paper 1-9 process. My question is
about functionality. The system is web-based. 1t’s free. It's easy to use. What
recommendations do you have for Congress to make sure E-Verify works even better for

all sectors of the economy and for all businesses, regardless of size?

In order for E-Verify to work for agriculture, it must be used in conjunction with a
program that allows agriculture to have a stable legal workforce. There is no such
program at present. A high percentage of the harvest labor, labor on dairy farms
and in nurseries is not in our country legally, although they all have documents that
appear proper. E-verify will remove most of these workers from the farms and there
will be no way to replace this skilled workfoerce. A program must be adepted that
will provide legal workers to our farms and nurseries. Without these farm workers,
Americans that have jobs supporting farms will also lose their jobs. American

agriculture will be forced to move out of the United States,

Senator Feinstein mentioned a proposal that would allow undocumented workers in the
agricultural sector to obtain a “blue card” and stay lawfully in the United States as long as
he or she continued to work in agriculture. Senator Feinstein also proposed putting
biometric markers on the “blue card”.
a. Do you support the biometric “blue card” idea proposed by Senator Feinstein?
Yes
b, If biometric “blue cards” were required of undocumented ag workers in the
United States, who should be forced to incur the costs for a biometric reader that
would presumably be required of employers?
The “blue card” would be read by law enforcement authorities who already
have and use readers. The agriculture employer would use the information

on the card for e-verify. If the e-verify system works, then the “blue card”
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will work with it. If the e-verify system does not work, the “blue card” will
still be available to law enforcement personnel. It does not appear there will

be additienal cost of any significance.

4. Many proponents argue that amnesty for those illegally here is the only viable solution to
our immigration and workforce shortage problems. They claim that foreign workers are
doing jobs that Americans just won’t do. On the other hand, some would argue that if
you legalize the undocumented workers here now, human nature will encourage those
workers to get out of agriculture and do a job that is safer, cleaner, and easier. If
Congress were to legalize those working currently in agriculture, how would we deal
with the future labor problems if such workers moved up the economie chain and away
from agricultural work?

We have suggested programs to provide a source of legal workers for farms and
nurseries. They include existing workers as well as new workers.We have not
suggested amnesty. Our suggestion requires workers to remain in agriculture for a
temporary period and then to return home. This requires a program that allows a
way for farm workers to come and go legally. Knowing of your support for
agriculture, and your views on illegal immigration, this approach is consistent with

your views.
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Senator Jeff Sessions
Questions for the Record
All Witnesses

Do you belicve that any immigration system we devise should be one that is clear and can
be and is enforced?

Western Growers has long been an advocate for immigration reform that provides
clarity to agricultural producers across the country. Any effective immigration
reform includes enforcement but enforcement alone is insufficient. A workable
mechanism for agriculture is necessary to enable us to obtain the workforce we need
to continue to farm in the United States. A workable mechanism ensures that
existing workers can be employed legally and provides for future labor needs.

De you believe there is any way to ensure that guest workers will actually be temporary
and able to be reduced when their labor is no longer needed by the market? Please
explain your answer.

There are ways to ensure that workers remain temporary and return to their home
country when they are no longer needed by the market. Congressman Lungren (R-
CA) proposed such an approach (H.R. 2895) that works in concert with the E-Verify
legisiation (H.R 2885) sponsored by House Judiciary Committee Chairman Lamar
Smith (R-TX) and passed by the Committee on September 21, 2011. H.R. 2895
would establish an agriculture labor program that restricts the employment of the
program’s visa helders to agricultural jobs and also creates a trust into which FICA
withholdings from temporary workers are deposited. E-Verify plus the ag
employment restriction would ensure that the only economic opportunity for
temporary workers in the United States on an agriculture visa would be in
agriculture. In addition to these enforcement measures, the trust provides an
incentive to return home, as workers will be able to collect their withholdings enly
when they return home and only if they fully comply with the terms of their visas.

Do you agree that one of the largest unforeseen side effects of guest worker programs is
the cost of the foreign worker to the taxpayer in the form of education, healthcare, and
increased government-wide infrastructure? How would a proposed guest worker
program address those issues? Would employers be required to provide health insurance,
for example? Please explain your answers.

To address any concerns in this regard, Congressman Lungren’s proposed
agricultural laber program provides a number of safeguarding mechanisms: 1)
Agriculture workers would net qualify for federal financial assistance; 2) -
Administration of the program is paid for by the requesting employers through a
fund comprised of employers’ contributions of FICA and FUTA withholdings; and
3) Funds collected through employer user fees would be provided to hospitals for
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unreimbursed emergency medical expenses acerued during the treatment of
agricultural workers. We must also remember that currently, the approximately 7-
12 million employees who are in the United States illegally but who have presented
what appear to be bona fide documents to employers across all industry sectors
have FICA withheld from their paychecks. These deductions will unlikely never be
collected.

If only a fraction of agricultural employers use the H-2A program, how can we determine
whether it is really meeting the needs of agricultural employers?

The fact that an “uncapped” visa program only provides 2 to 3 percent of the
intensive labor needs of America’s farms and ranches when the workforce is over 70
percent falsely documented proves that the H-2A program does not come close to
meeting the needs of agricultural employers. The lack of use is due to the structural
limitations and chronic problems of the H-2A program, limitations and problems
which have been well documented over the years, and which have been exacerbated
under the current Administration.

Do you agree that depressed wages are the main reason that Americans are reluctant to
take farm jobs? Do you agree that these depressed wages increase the instability of the
agricultural workforce? Do you agree that current wage levels will result in the current
immigrant, legal and illegal, agricultural workforce moving into other sectors of the
cconomy, such as construction, for example? Pleasc explain your answers.

With respect, we reject the premise of the question, that wages in agriculture are
“depressed.” First, there is 2 common misconception that there is an adequate and
willing pool of U.S. workers that would take farm jobs if farmers only paid more
money. Under the H-2A program, few U.S. workers respond to rigorous recruiting
efforts even though they would be paid an artificially inflated wage required under
regulations that ignore the prevailing market wage rate, Moreover, even if higher
wages would attract more U.S. workers - and they will not -- growers cannot afford
to pay wages that would make them even more non-competitive with farmers in
countries with lower wages and without the envirenmental and food safety
regulations with which U.S. farmers must comply. Ultimately, it is the nature of the
work that makes farm work unattractive—it is in rural and remote locations far
from cities; it is seasonal and migratory; and it requires arduous physical labor in
varying climates outdoors.

Do you agree that the availability and extension of unemployment benefits to citizens
who are not working contributes to the lack of American workers who will take
agricultural jobs? Please explain your answer.

Our experience does not support the assertion that unemployment benefits
contributes to the unwillingness of American workers to seek agricultural jobs.
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As was mentioned in my testimony farmers have tried working with state workforee
agencies to recruit unemployed werkers and provide them with employment
harvesting produce. In the late 1990’s, at the insistence of Senator Dianne Feinstein,
a multi-county welfare-to-farm-work program was launched in California’s Central
Valley. Regional unemployment ran 9 to 12 percent; in some localities,
unemployment exceeded 20%. State and county agencies and grower associations
collaborated to identify cropping patterns, labor needs, training, transportation,
and other factors impacting employment levels. Out of over 100,000 prospective
“welfare to work” placements, three individuals were successfully placed. In the
aftermath of the program, several employment agencies stated — in writing — that
they would no longer seek te place the unemployed in seasonal agricultural work
because it suffered from such a low success rate, and that seasonal agriculture was
“not a fit” for these individuals.

In 1986, Congress granted amnesty to Seasonal Agricultural Workers (SAW) under the
Immigration Reform and Control Act. This program was wrought with fraud, and many
illegal immigrants who did not qualify for amnesty were able to become citizens under
the program. Do you belicve that a new temporary worker program that provides
amnesty for the current illegal workforce would also be susceptible to such fraud? How
could it be avoided?

We do not knew of any new temporary farm worker program being suggested by
anyone that provides for amnesty for farm workers. What is needed to support US
agriculture, as you know, is a program that provides a legal supply of farm workers.
This is necessary to keep the American jobs that result from agriculture and
nurseries. Without this labor supply, we will lose American agriculture as we know
it currently and Americans will Ipse their jobs. You can help prevent this. As vou
have seen in your state, since the passage of E-Verify, harvest labor has been
unavailable and crops have been left to rot. We are certain you do not want te
spread this across America. Please help us prevent this by providing a program that
will permit a temporary legal workforce so American farmers de not have to move
their production overseas.

Senator Jeff Sessions
Questions for the Record
Tom Nassif, President and CEQ, Western Growers Association

You testified that members of the Western Growers Association believe that there is a
diminishing labor supply in the agriculture industry. Yet there is no data to support this
contention. In addition, the actual meaning and qualification of “labor shortage™ in terms
of jobs left unfilled is unclear. It is impossible to know if there is a labor shortage where
the term is undefined.
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a. tHow do your members define “labor shortage” when reporting a diminishing
labor supply?

In a recent Western Growers survey of a sample of our members, we asked
our members if they “experienced challenges in securing adequate numbers
of laborers this year.” 62% answered in the affirmative. These members
describe the shortfall between the total farm employees needed this year and
the number of farm employees hired, as a shortage of farm labor causing a
significant econemic impact on their farms.

b. Did you follow up with the members that reported a diminishing labor supply? If
so0, what evidence did they provide you to support their claim of a diminishing
labor supply?

Yes. The survey participants reported estimates of their anticipated crop
losses due to laber shortages, if any. Only 7 respondents indicated they did
not anticipate any losses. However, as a result of insufficient labor to harvest
the crop, most respondents indicated that they anticipate losses from $40,0600
on the low end to ever $1 million, and in one case potentially millions of
dollars. Other respondents cited incurring higher labor costs dues to laber
shortages.

d. What percentage of your members utilize the H-2A program?

Very few members use the H-2A program. In the survey discussed above,
only 3 growers indicated that they utilize the H-2A program to recruit farm
employees. Western Growers also provides H-2A services for its members,
however this service is used by only 2-4 employers per year.

E\)

In your testimony, you described your members’ efforts hire American workers.

a. What individual efforts have your members undertaken aside from government
implemented recruitment programs, like the H-2A program?

b. In Canada, all employers that seek to hire temporary foreign workers must first
recruit and offer jobs to those receiving unemployment benefits from the
Canadian government. Do the members of your organization make any efforts to
recruit American workers who are currently receiving unemployment benefits?

Western Growers members have and continue to seek qualified legal workers to
help us harvest the food te feed America. Most rely on referrals and callbacks to
secure their workforce. When our members finish callbacks and identify laber
needs some work with state workforce agencies and others advertise positions
through traditional news sources to secure the remaining workforce.
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In the late 1990’s, at the insistence of Senator Dianne Fuinstein, a multi-county
welfare-to-farm-work program was launched in California’s Central Valley.
Regional unemployment ran 9 to 12 percent; in some localities, unemployment
exceeded 20%. State and county agencies and grower associations collaborated to
identify cropping patterns, labor needs, training, transportation, and other factors
impacting employment levels. OQut of over 100,000 prospective “welfare to work”
placements, three individuals were successfully placed. In the aftermath of the
program, several employment agencies stated — in writing — that they would no
fonger seek to place the unemployed in seasonal agricultural work because it
suffered from such a low success rate, and that seasonal agriculture was “not a fit”
for these individuals.

Other regions of the country have also tried to recruit domestic employees. In 2006,
in Washington State, a tight labor supply for the cherry harvest was a warning sign
of a looming labor shortage for the much larger apple harvest. Again, state and local
agencies teamed up with grewer associations to conduct an advertising blitz and
provide special training on how to safely pick apples without harming their market
value or damaging the trees’ future productivity. In that program, over 1700
workers were sought; roughly 40 were successfully placed. In 2007, the North
Carolina Farm Bureau Federation set up a statewide hotline for job seekers, and
advertised it in print and on radio. North Carelina needs roughly 60,000 crop and
livestock workers each season. Two calls were received; one was from a
grandmother who felt that farm work would do her grandson good.

Recently, the United Farm Workers Union documented the same conclusion. In
2010, the Union launched the “Take Our Jobs” program, including a media blitz
that garnered national ceverage. As of mid-October, which generally marked the
end of the growing season and the campaign, 10,021 people had inquired about jobs
in the fields, yet only nine people had taken jobs. The President of the Union
testified at the hearing that most of them quit after a few days.

The agricultural labor program propoesed by Congressman Lungren makes moot
any assertion that domestic workers are willing to agricultural jobs by previding
farm workers with the same protections, no more, no less, than U.S. workers with
respect to all employment related laws and employment taxes. Thus there would be
no reason for an employer to prefer a temporary foreign worker over a U.S. worker.

3. You testificd that Arizona’s E-Verify law has hurt the Arizona agricultural industry.
However, Arizona Farm Bureau spokesman Joseph Sigg recently stated that “E-Verify has not
been measurably disruptive to the labor supply of Arizona agriculture.” (“E-Verify and
Agriculture—Arizona Perspective,” Bellingham Herald, Sept. 30, 2011). Are you aware of any
evidence or data to support your contention? 1f so, please provide it to the Committee.

In light of state mandated E-Verify, H-2A is the only mechanism for preducers to
obtain a legal workforce. A majority of specialty crop agriculture production in
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Arizona takes place in Yuma. The Western Growers members who farm in Yuma
hire Mexican H-2A workers who live in Mexico and commute to work. Many of
these H-2A employees prefer to return home after each work day. The Department
of Laboer appears, at best, indifferent to agriculture’s needs in this area. These
employees decline to use the approved housing that is required to be provided to
them by the growers under H-2A regulations. Despite repeated requests for an
adjustment to the requirements, the Department of Labor has taken the position
that employers must make the housing available for the H-2A commuters prior to
obtaining employer H-2A certification, regardless of whether the H-2A workers
intend to use it. This imposes a significant cost on the growers without affording
any benefit to the intended H-2A worker beneficiaries.

What percentage of your members hire workers who are illegally within this country and
who therefore cannot be legally employed?

Our members only hire workers whe present work authorization documents that
appear valid on their face. However, according to the National Agricultural
Worker Survey (NAWS), over 50% of the hired farm labor force is unauthorized.
Experts believe that the actual percentage is much higher, as the NAWS relies on
workers self-disclosing their status to an interviewer who is acting on behalf of the
U.S. Government. Credible evidence resulting from employment-based immigration
enforcement and other sources points to at least 70% of the farm labor force lacking
preper work authorization.
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Senator Charles E. Grassley
Questions for the Record

Arturo Rodriguez

1. There has been much discussion about moving the H-2A program from a
certification process to an attestation process.
a. What are the problems you face or see with the certification process?

The certification process is integral to protecting the rights of US workers, but requires
active oversight by DOL of the employer’s recruttment and hiring of US workers and the details
of the job offer if it is to be effective. Unfortunately, DOL does not have adequate resources to
fulfill its obligations under the certification process. As a result, the current certification process
can be easily manipulated by growers seeking to hire H-2A workers. It does not prove that US
workers are not available; it simply proves that the U.S. Department of Labor does not have the
resources or is otherwise incapable of recruiting thousands of qualified US workers at wages
which are unattractive even to US workers who are currently doing farm work.

For example, livestock workers in the western states currently earn $10 to $12 per hour
according to surveys conducted by the United States Department of Agriculture. Is it surprising
that the Department of Labor is unable to recruit several thousand sheep herders when the sheep
ranchers only pay $750 per month or less than $5 per hour (the sheep herders are required to be

on call 24 hours per day seven days per week)?
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b. Do you support or eppose an attestation process whereby employers who
bring in foreign workers would have to “attest” that they’ve tried to find or
hire an American first? Please explain.

The UFW opposes replacing the current certification process with an attestation process.
If the objective is to protect the jobs of US workers, and in particular, the 600,000 to 800,000 US
workers who currently work in agriculture, the certification process needs to be strengthened, not
weakened. 1t is critical that the 50% rule which requires US workers to be hired for the first 50%
of the contract period be retained as this is the only meaningful protection for US workers at
present. In addition, Congress should consider eliminating the economic incentives which lead
employers to prefer H-2A workers over Americans. Currently, agricultural employers are exempt
from paying employment taxes on their H-2A workers, unlike the other H visa programs which
require the payment of these taxes, giving H-2A workers a 10% cost advantage over Americans.
If Congress is serious about protecting US jobs it needs to level the playing field by eliminating
these exemptions and the exclusion of H-2A workers from the protections of the Migrant and
Seasonal Agricultural Worker Protection Act.

The current certification process requires active oversight to evaluate offered job terms
and claims of labor shortages; however, an attestation process typically requires only that the
employer sign a brief form promising to comply with whatever obligations it has. This change
may satisfy employers’ demands for ease in application but ignores the irreparable damage that
would be caused by false attestations and lack of DOL supervision of the recruitment process. An

attestation process could lead to the widespread displacement of US workers.

]
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2. ‘There has been a great deal of support to make E-Verify a staple in every
workplace. I have been a champion of the system since it was created in 1996,
There are many employers in the agricultural sector that use it. It is my hope E-
Verify will be made mandatory for all employers, virtually replacing the paper 1-9
process. My question is about functionality. The system is web-based. It’s free.
It’s easy to use. What recommendations do you have for Congress to make sure E-
Verify works even better for all sectors of the economy and for all businesses,

regardless of size?

We believe that E-Verify or a similar system may have a place as part of a comprehensive
solution that deals with the current unauthorized workforce. However, we believe that the most
likely response to making E-Verify mandatory for agricultural employers will be to transfer the
hiring function to farm labor contractors, making enforcement more difficult. Congress should
consider making agricultural employers jointly liable with their contractors for complying with
the B-Verify requirements, and at the very least, amend the Migrant and Seasonal Agricultural
Worker Protection Act to make it a violation for farm labor contractors to hire unauthorized

workers.

3. Senator Feinstein mentioned a proposal that would allow undocumented workers in
the agricultural sector to obtain a “blue card” and stay lawfully in the United States
as long as he or she continued to work in agriculture. Senator Feinstein also
proposed putting biometric markers on the “blue card™.

a. Do you support the biometric “blue card” idea proposed by Senator

Feinstein?
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b. If biometric “blue cards” were required of undocumented ag workers in the
United States, who should be forced to incur the costs for a biometric reader
that presumably be required of employers?

We wholeheartedly support Senator Feinstein’s efforts to create a workable “blue card”
program for undocumented workers in the agricultural sector. If biometric cards are required, the
employer will have to bear the cost of the biometric reader just as the employer will have to bear
some of the costs associated with the E-Verify program. However, it may be possible to make
readers available to small employers either through the employment service system, grower

associations, or independent companies which would provide verification services for a fee.

4. Many proponents argue that amnesty for those illegally here is the only viable
solution to our immigration and workforce shortage problems. They claim that
foreign workers are doing jobs that Americans just won’t do. On the other hand,
some would argue that if you legalize the undocumented workers here now, human
nature will encourage those workers to get out of agriculture and do a job that is
safer, cleaner, and easier. If Congress were to legalize those working currently in
agriculture, how would we deal with the future labor problems if such workers

moved up the economic chain and away from agricultural work?

The underlying problem is that the US has an unstable agricultural labor market that
requires constant replenishment with new workers from abroad. The reasons for this chronic
labor market instability were accurately described in a 1994 study by the United States
Department of Labor:

The constant ouiflow of workers is a consequence of the difficulties of making a living

Jrom U.S. farm work. Most migrant farmworkers live a marginal existence, even afier

they stop migrating and settle in one location. The majority of migrants and former
migrants live in poverty endure poor working conditions, and receive no government
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assistance. Thus, only those migrants with few alternatives stay in farm work. This leads
to a maturing labor force composed mostly of workers with low levels of education and
lacking English skills, whose improvements in working standards are continually
undermined by new workers willing to work for less.

The poor living and working conditions of migrant and formerly migrant farmworkers
are the result of labor practices that shifi production costs to workers. In particular, the
Sfarm labor system relies heavily on temporary jobs, often uses the highly competitive
subcontracting market for labor management, and frequently recruits workers in a way
that results in a chronic oversupply of labor. Each of these practices reduces employee
costs at the expense of worker earnings. As a result, migrant workers, their fumilies and
communities, rather than producers, tax-payers and consumers bear the high cosis of
agriculture’s endemic labor market instability.

The high outflow of farmworkers to non-farm work in the United States and the constant
replenishment from abroad means the agricultural labor market serves as an entry point
for low-wage, low-skilled immigrants for the entive ULS. economy. To slow this influx of
new entrants and stabilize the farm labor market requires diverting the costs of instability
Jrom the migrants back to the employers, taxpayers, and consumers who benefit from
their labor. (Emphasis added)’

This analysis is not new. Twenty years ago, the last blue-ribbon commission established
by Congress to study the question reached the same conclusion. We find ourselves in the current
sitnation because unfortunately the recommendations of that commission were never
implemented.

In 1986 when Congress passed the Immigration Reform and Control Act (“IRCA™) it
authorized a Commission on Agricultural Workers to study the effects of the Act on the
agricultural industry and make recommendations for the future. The Commission could not be
accused of being a bunch of liberals or labor activists; eight out of the eleven Commissioners
were appointed by Ronald Reagan or Strom Thurmond. Only two of the Commissioners,

Dolores Huerta and Cardinal Mahoney, conld be described as representing the interests of the

'"Migrant Farmworkers: Pursuing Security in an Unstable Labor Market, Research Report
No.5, U.S. Department of Labor Office of Program Economics, May 1994.

5
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farmworkers. Its recommendations therefore should be taken seriously by Republicans as well as
Democrats.

The Commission noted that while IRCA was successful in legalizing large numbers of
agricultural workers, “ineffective enforcement of employer sanctions and inadequate border
controls have curbed neither illegal immigration nor the employment of unauthorized workers in
agriculture.” What agriculture needed most was a more stable labor market- “ the goal of
controlling illegal immigration would be best served by the development of a more structured
and stable domestic agricultural labor market with increasingly productive workers:

Such a system would be characterized by more effective recruiting and job matching,

reduced worker turnover and higher retention rates, a more dependable labor supply,

institutionalized opportunities for training and advancement, and a better balance
between labor supply and demand. Such a system would further address the needs of’
seasonal farmworkers through higher earnings, and the needs of agricultural employers
through increased productivity and decreased uncertainty over labor supply. Market
mechanisms would provide the incentives that would ultimately lead to and maintain this

stabilization.

A stable and reliable workforce is critical to the long-term health of the industry and
would thus provide clear benefits to both workers and employers.

However, none of the Commissions’s specific recommendations to stabilize the labor
force, improve productivity, and increase earnings for farmworkers through longer periods of
employment were ever implemented:

Recommendation: “Illegal immigration must be curtailed.” Not done

Recommendation: “The Department of Labor’s U.S. Employment Service should develop a new
and/or alternative system for recruiting qualified farm labor to meet agriculture’s constantly
changing labor needs.” Not done

Recommendation: “The U.S. Department of Agriculture’s Extension Service, the U.S.
Department of Labor’s Employment Service, and state agencies and universities should

undertake a major effort to educate growers, packing house operators, farm labor contractors,
workers, and worker organizations in the need for and benefits of improving labor management

6
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Recommendation: “Agricultural employees should be provided with federal/state unemployment
insurance coverage that provides them with protection against unemployment comparable to that
of other workers in the United States.” Not done

Recommendation “Congress should encourage all states to provide Workers” Compensation
Insurance coverage comparable to that of other workers in the United States.” Not done

Recommendation “Farmworkers should be afforded the right to organize and bargain
collectively, with appropriate protections provided to all parties.” Not done

Recommendation “The enforcement of protective statutes for farmworkers should be made more
effective.. All laws relating to farm labor should be uniformly enforced by the agencies concerned
so that employers not in compliance do not gain an unfair competitive advantage over those
employers in full compliance with the various laws and regulations.” Not done

The Commission concluded that “to the extent that job opportunities are secured by legal
workers in a more stable labor market, the pull factor for illegal immigration is reduced.” That is
just as true now as it was twenty years ago. We need a stable, legal workforce for agriculture.
Simply enacting mandatory E-verify with or without an expanded guest worker program will not

address the uiderlying problem. Only a comprehensive approach addressing the above factors

and offering undocumented workers an opportunity to earn lawful immigration status will work.
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Feds: Margate Company Lured Haitians to U.S. with False Promises

From OrlandoSentinel.com, “Jon Burstein, Sun-Sentinel, 25 Oct 2011.

FORT LAUDERDALE— The operator of a now-defunct Margate company promised
steady-paying jobs to Haitian workers, but left them in the U.S. desperately fending for
themselves or living in trailers without electricity, according to federal prosecutors.

Marie Nicole Dorval, the president of Manidor Financial Group Inc., was criminally charged on
Monday with a single count of conspiracy to commuit visa fraud. She is accused of using a
network of recruiters in Haiti to lure 145 people to South Florida in April 2009 on temporary
work visas.

The workers paid Dorval and her recruiters, thinking they would be getting jobs in construction
or on a farm with the chance of eventually getting green cards to stay, according to the U.S.
Department of Justice‘s Civil Rights Division.

Once the workers arrived in South Florida, there was no work or housing, according to court
records. Some were eventually transported to Gainesville-area farms where they lived in trailers
with floors covered in filth and no beds, federal prosecutors said.

Dorval, 41, could face up to five years in prison on the single charge filed in Fort Lauderdale
federal court. Prosecutors wrote in court documents that they believe the trial will last “0 days,” a
clear indication they think the criminal case will end in a plea deal.

Six of the workers had attempted to sue Dorval in 2009, saying they had each paid in excess of
$3,500 to come to the United States. They alleged they were stranded in Florida and told not to
complain or else immigration officials would be called, according to the Broward Circuit Court
lawsuit.

That case was dismissed. The workers’ attorney, Barry Silver, said his clients “pretty much
disappeared into the woodwork™ after the lawsuit was brought.

“We're still trying to track them down and if we can, we will refile the case,” Silver said.
“[Manidor] seemed like an exceptionally shady operation.”

Court documents did not list a criminal defense attorney for Dorval. An attorney who represented
her in the civil lawsuit against Manidor did not return a phone call.

The case marks the second time in two years that a South Florida company has been accused of
turing Haitians to the United States with the false promise of steady wages under a temporary
worker program.

The owners of two North Miami Beach companies are facing federal charges in Gainesville.
‘They are accused of luring about 50 workers to the United States, then taking their passports and
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forcing them to live in substandard conditions on an Alachua County farm.

Several workers suffered permanent scars when they were forced to pick beans in a field that had
just been sprayed with chemicals, according to court records.

Carline Ceneus, owner of Carline Hot Pickers, and Willy Paul Edouard, owner of Puroul Picking,
could go on trial as early as January.

jburstein@tribune.com or 954-356-4491

Source: OrlandoSentinel.com, “Feds: Margate company lured Haitians to U.S. with false
promises” by Jon Burstein, Sun-Sentinel, 25 Oct 2011.
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Senator Jeff Sessions
Questions for the Record All Witnesses

1. Do you believe that any immigration system we devise should be one that is clear
and can be and is enforced?

The UFW agrees that our immigration system should be clear and capable of
enforcement. We believe that in order for our currently broken immigration system to be clear
and capable of enforcement, it must be reformed in a comprehensive manner which offers the
current undocumented an opportunity to earn legal immigration status and stabilizes the farm
labor market. We believe that our immigration policy should be fair and consistent with
American values.

2. Do you believe there is any way to ensure that guest workers will actuaily be
temporary and able to be reduced when their labor is no longer needed by the market?
Please explain your answer.

Our current guest worker programs are seriously flawed in that they tie the guest worker
to a particular employer thus destroying a free labor market capable of balancing supply and
demand. This leads employers who use the guest worker programs o become dependent on
guest workers resulting in a temporary program becoming permanent.

The sheep industry in our western states provides a good example of how dependence on
guest workers becomes permanent. The sheep industry has used foreign sheep herders for over
five decades. During that time there has been little or no improvement in the wages and working
conditions offered by the industry. Today livestock workers in the western states other than
sheep herders are paid $10 to $12 per hour. H-2A sheep herders who are expected to be on call
24 hours per day, 7 days per week are paid only $750 per month. Even if the sheep herders only
worked 40 hours per week, that works out to less than $5 per hour. As long as the sheep industry
is guaranteed workers at less than $5 per hour, there will always be a “need” for these guest
workers.

3. Do you agree that one of the largest unforeseen side effects of guest worker
programs is the cost of the foreign worker to the taxpayer in the form of education,
healthcare, and increased government-wide infrastructure? How would a propoesed guest
worker program address those issues? Would employers be required to provide health
insurance, for example? Please explain your answers.

The current H-2A guest worker program in agriculture does not impose significant
education, healthcare, and increased government-wide infrastructure costs on taxpayers, at least
as far as the H-2A workers themselves are concerned.

Agricultural employers, including those who employ guest workers, should be
responsible for providing health care for their workers to the same extent as other employers.
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How any new guest worker would address these issues depends on the specifics of the
legislation.

4. If only a fraction of agricultural employers use the H-2A program, how can we
determine whether it is really meeting the needs of agricultural employers?

Our current guest worker programs including the H-2A program attempt to balance the
needs of employers for workers against the desire to protect the wages and working conditions of
American workers. Clearly, American workers would be better off if there were no guest worker
programs. Couversely the needs of employers would best be met through a program that
admitted an unlimited number of workers without any labor protections.

Only a fraction of agricultural employers utilize the H-2A program because it is generally
cheaper to employ unauthorized workers than to employ H-2A workers or legal American
workers. If the goal is simply to maximize the number of H-2A workers employed, that could be
done by eliminating the labor protections so that the cost of employing guest workers was less
than the cost of employing unauthorized workers; however, that would not protect the wages and
working conditions of the 600,000 to 800,000 American workers who still work in the
agricultural sector.

5. Do you agree that depressed wages are the main reason that Americans are
reluctant to take farm jobs? Do you agree that these depressed wages increase the
instability of the agricultural workforce? Do you agree that current wage levels will result
in the current immigrant, legal and illegal, agricultural workforce moving into other
sectors of the econemy, such as construction, for example? Please explain your answers.

Depressed wages certainly are one factor. Another reason is that our laws often treat
agricultural workers differently than other workers. For example, 15 states still exclude farm
workers from coverage under their workers’ compensation laws despite the fact that agriculture
is one of the more dangerous occupations. American workers rightly associate farm work with
substandard wages and working conditions.

The poor living and working conditions of farm workers are the result of labor practices
that shift production costs to workers. In particular, the farm labor system relies heavily on
temporary jobs, often uses farm labor contractors for labor management, and frequently recruits
workers in a way that results in a chronic oversupply of labor. Each of these practices reduces
employee costs at the expense of worker camings. As a result, farm workers, their families and
communities, rather than producers, tax-payers and consumers bear the high costs of
agriculture’s labor market instability.

If we are serious about slowing the influx of new entrants and stabilizing the farm labor
market, we need to focus on diverting the costs of instability from the farm workers back to the
employers, taxpayers, and consumers who benefit from their labor,
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6. Do you agree that the availability and extension of unemployment benefits to
citizens who are not working contributes to the lack of American workers who will take
agricultural jobs? Please explain your answer.

I do not believe that the availability of unemployment benefits to workers who are
unemployed through no fault of heir own contributes to the lack of American workers willing to
take agricultural jobs. Actually, it is just the reverse, it is the unavailability of unemployment
benefits to agricultural workers which makes these jobs less desirable to Americans. Although
unemployment benefits were extended to farm workers in 1978, only a few states provide full
coverage. Many states exclude seasonal employees and farm workers” employment patterns
often make it difficult for them to qualify for benefits. Seasonal agricultural workers are, by
definition, employed for less than a full year. As a result, significant unemployment and
underemployment among farm workers is common — particularly within the fruit, vegetable, and
horticultural specialty sector. If we want Americans to take these jobs it is essential that farm
workers receive the full protection of unemployment insurance programs and the differential
coverage of farm workers across the unemployment insurance programs of various states be
eliminated.

7. In 1986, Congress granted amnesty to Seasonal Agricultural Workers (SAW) under
the Immigration Reform and Control Act. This program was wrought with fraud, and
many illegal immigrants who did not qualify for amnesty were able to become citizens
under the program. Do you believe that a new temporary worker program that provides
amnesty for the current illegal workforce would alse be susceptible to such fraud? How
could it be avoided?

Unfortunately, all immigration programs including guest worker programs such as the H-
2A program and H-2C proposal are susceptible to fraud. For example, the Orlando Sentinel
reported just yesterday that 145 workers were fraudulently lured to South Florida to do farm
work on temporary work visas. See attached story, “Feds: Margate Company Lured Haitians to
U.S. with False Promises”). The blue card legalization program contained in AgJOBS is
designed to combat the type of fraud we saw in the SAW program. The prospective work
requirement would discourage applicants who did not really have prior experience working in
agriculture. Another significant measure to prevent fraud is the limitation on the ability of the so-
called “notario publicos” and for-profit immigration agencies to participate in the legalization
program,

Senator Jeff Sessions
Questions for the Record
Arturo S. Rodriguez, President, United Farm Workers

1. You testified that the passage of H.R. 2847, the “American Specialty Agriculture Act”
sponsored by House Judiciary Chairman Lamar Smith would cause displacement of
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American workers and characterized it as “un-American.” However, H.R. 2847 would
require employers to take certain steps to recruit American workers.

a. Please explain why you believe that H.R. 2847 is un-American.

I'believe that HL.R. 2847 will not protect the wages and working conditions of American
workers and would, if enacted, lead to massive displacement of the 600,000 to 800,000
Americans who still work in the agricultural sector. The centerpiece of the bill is a
wage methodology which will significantly lower wages for farm workers in the
United States, both legal and unauthorized workers. Up to 500,000 workers or
one quarter of the entire farm labor workforce would be admitted to the US for
short-term employment at wages below those currently paid US workers.

Under H.R. 2847 the prevailing wage is defined as the “first level” in a four level
wage system. The first level is actually the median wage for the lowest third of
workers in an occupation while the level four wage is the median for the top two-
thirds of the wage distribution. The mean wage or the average wage for workers
in the occupation is actually the level three wage. In practice, 80 to 85% of the
workers surveyed are paid more than the first level wage— it is by definition a
substandard wage. In many areas of the country, the level one wage is a dollar or
more less than the average wage paid crop workers. If large numbers of workers
are admitted to the United States at this wage rate, the average wages paid
agricultural workers will fall to even lower levels than they are today, hastening
the exodus from agriculture of the remaining US workers.

In fact, the incentive to displace US workers, as opposed to unauthorized workers,
is greater precisely because US are generally paid more than unauthorized
workers. The incentives to replace US workers with new H-2C workers are
further enhanced when one considers that the employer will not have to pay FICA
or FUTA taxes on the H-2C workers® wages. This makes it roughly 10% cheaper
to employ an H-2C worker than to employ an American worker, even without the
considerable wage differential established by the new wage methodology.

A concrete example will show just how large the economic incentive to
discriminate against US workers would be under the proposed legislation.. The
most recent information available from DOL’s Online Wage Library for Foreign
Labor Certification shows that livestock workers in Ventura County, California
are paid an average of $12.00 per hour. For a year-round employee that adds up to
an annual income of $24,960. Under the Smith bill, an employer seeking to hire a
livestock worker under the H-2C program would only have to advertise the job at
$8.93 per hour. US workers would either have to accept a rate more than three
dollars under the going rate or see the job go to a guest worker. For the employer
hiring an H-2C worker instead of an American will save $6,386 per year in
wages. However, that is not the only saving; the employer doesn’t have to pay

4
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employment taxes on the wages of the H-2C worker resulting in an additional
saving of about $2500 per year. The total saving to the employer is nearly $9,000
per year.

The short-term impact of the Smith bill in reinstating the level one wage under
the H-2A program would be to transfer approximately $150 million per year from
US workers and guest workers to the current H-2A employers. The long-term
impact should the program expand to the 500,000 worker cap would be to reduce
the earnings of the poorest group of workers in America by at least a billion
dollars per year.

In addition to the lower wage standard, the Smith bill drastically reduces
employer responsibilities to inform US workers about job opportunities and
eliminates or weakens labor protections which have been in effect for decades:

— Protections for US workers in the recruitment process have been weakened. The
proposed H-2C program would limit the ability of US workers to learn about job
opportunities by reducing requirements for job postings and limiting the role of
state workforce agencies. Also, instead of requiring the employer to petition DOL
for certification of a labor shortage, the proposed H-2C program would only ask
an employer seeking H-2C workers to include labor attestations in his application
to the Department of Agriculture. An unscrupulous employer can claim that no
American workers are available (or at least none willing to work for a wage lower
than the wage paid 80% of the workers in comparable employment) whether or
not any efforts were made to recruit workers.

~ The most important protection for US workers— the 50% rule has been
eliminated. The 50% rule requires that the employer hire US workers who apply
for the first 50% of the contract period. The 50% rule is virtually the only way an
American worker can be hired under the existing program since American
workers very rarely find out about the job opportunities before the work actually
starts.

— Instead of providing workers with free housing that has been inspected and
meets federal standards as the current law requires, the employer can provide a
voucher unless the Governor certifies there is not adequate housing available;
workers who live on the border do not have to provided with any housing;

- The guarantee of employment for three-fourths of the hours worked in the
contract is reduced to an almost meaningless guarantee of 50% of hours offered;
the guarantee is the principle protection against over-recruitment;

— The transportation reimbursement is no longer from the place from which the
warker traveled to come to the employer’s job site but only from place where the
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worker was approved to enter the U.S. i.e. a consulate which could be hundreds of
miles from the worker’s home.

— The bill also contains language which would eviscerate worker protections
under the holding of Eleventh Circuit Court of Appeals in Arriaga v. Florida-
Pacific Farms and thereby allow their employers to reduce their wages below the
minimum by imposing on the worker the obligation to absorb visa, transportation
and other costs relating to their entry into the US. This harkens back to practices
long outlawed for US workers.

-~ The bill contains a number of provisions relating to legal services, access to
labor camps, compulsory arbitration and mediation which are transparently
designed to make it as difficult as possible for the guest workers to enforce their
contract rights against their employers.

The elimination of the 50% rule, the substitution of an attestation procedure for
labor certification, and the transfer of program responsibilities from the
Department of Labor to the Department of Agriculture all send a clear signal that
guaranteeing employers access to cheap foreign labor is more important than
protecting the wages and working conditions of U.S. workers.

Do you agree that any temporary guest worker program must ensure that
American workers are not displaced and encourages the hiring of American
workers?

I certainly agree that any guest worker program must ensure that American
workers are not displaced and encourage the hiring of US workers. However,
Congress must do more than merely exhort employers to do the right thing.
Congress needs to remove the economic incentives in the current program which
make it cheaper to hire an H-2A worker than to hire an American. In contrast to
the other H-visa programs, under the H-2A program, agricultural employers do
not have to pay FICA and FUTA taxes on the wages of the H-2A workers making
it about 10% cheaper to hire H-2As than to hire Americans. In addition, H-2A
workers are excluded from coverage under the Migrant and Seasonal Agricultural
Worker Protection Act providing employers with another reason to prefer H-2As
to Americans. If Congress wants to protect US workers from being displaced,
they need to level the playing field. by eliminating these exemptions and
exclusions. Further, Congress must increase funding to DOL so that it has
adequate resources to review H-2A applications under the certification process
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and ensure that US workers are not be displaced or adversely affected by the
hiring of temporary foreign workers.

2. You testified that those who do not have experience working on a farm are
less productive than those who do have that experience. I am sure this is true
in every industry. However, other industries have invested their time and
money in training a legal workforce. Isn’t it true that there would be a
larger legal workforce in the agricultural industry if the farmers had
invested in training those who are in this country legally?

We can all agree that there are many things the agricultural industry could have
done and should have done to attract and retain a legal work force. Today, the
agricultural sector is in danger of losing the services of a million experienced
workers. The costs of replacing this workforce with new guest workers is
enormous and counterproductive. [ am convinced that providing legal status to
these workers remains the best solation to a difficult problem for employers,
workers and the national interest.

In addition to legalizing our current experienced workforce, agricultural
employers should be encouraged to engage in the same strategies as other
employers to attract and retain a lawful workforce by offering higher wages,
improved working conditions, training, and opportunities for advancement.
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Senator Charles E. Grassley
Questions for the Record
Eric A. Ruark

}. There has been much discussion about moving the H-2A program from a certification
process to an attestation process.

a. What are the problems you face or see with the certification process?
ANSWER: The paperwork for the certification process has been criticized by
employers as being too complicated, and the turnaround time not fast enough to
meet employers’ time sensitize needs. These complaints should be addressed, but
improvement on these fronts is certainly attainable. The Department of Labor should
be able to anticipate when and where seasonal labor is needed and quickly
accommodate legitimate requests for seasonal workers. One of the problems with
the non-utilization of the H-2A program is that it has not allowed the program to
adapt itself to genuine labor market needs, nor to the needs of employers who wish
to participate. If few employers use the program, and some only sporadically, it is

not a true test of its functionality.

b. Do you support or oppose an attestation process whereby employers who bring in
foreign workers would have to “attest” that they’ve tried to find or hire an
American first? Please explain.

ANSWER: The certification process is not fatally flawed the way an attestation
process, as | understand it, would be. A change to attestation would allow
employers to make claims of labor shortages without having to prove them to be
true. This would be, to borrow a phrase, like allowing the fox to guard the
henhouse. An apt comparison would be with the current wage and displacement
attestation process in the H-1B program, which the evidence shows has not
prevented abuses. Similar abuses would likely characterize an H-2A program

that depended on employer attestation.

2. There has been a great deal of support to make E-Verify a staple in every workplace. 1

have been a champion of the system since it was created in 1996. There are many
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cmployers in the agricultural sector that use it. It is my hope E-Verify will be made
mandatory for all employers, virtually replacing the paper 1-9 process. My question is
about functionality. The system is web-based. It’s free. It’s casy to use. What
recommendations do you have for Congress to make sure E-Verify works even better for
all sectors of the economy and for all businesses, regardless of size?

ANSWER: FAIR recognizes and very much appreciates Senator Grassley's work on E-
Verify. We support the program, which is extremely efficient, accurate, and conducive to
use by businesses of all sizes and types. Those are the very reasons that employers
who hire illegal workers oppose it. That does not mean that there are not things
Congress can do to make E-Verify work even better. The first is to make E-Verify
mandatory for all U.S. employers, including agricultural employers. An employer who
willingly hires illegal workers is never going to volunteer to use the program, and the
current 1-9 requirement makes it easy to get away with breaking the law.

Requiring the Social Security Administration to notify the Department of
Homeland Security when a Social Security number is being used in a way that indicates
identify theft would close a loophole that currently exists. As it stands now, the Social
Security Administration has a firewall that prevents it from alerting DHS that a SSN is
being used fraudulently to receive work confirmation through E-Verify.

Another crucial component is to ensure that federal legislation making E-Verify
mandatory does not preempt individual States irom working in tandem with federal
authorities to make sure that employers are complying with the law, and to allow States
the ability to hold employers who violate the law accountable. No law passed by
Congress is effective if it is not enforced, and immigration law illustrates that point well.
If there is not an active partnership between Federal, State, and Local governments, or if
State and Local governments are prohibited from enforcing federal immigration law, the

effectiveness of E-Verify will be greatly diminished.

Senator Feinstein mentioned a proposal that would allow undocumented workers in the
agricultural sector to obtain a “blue card” and stay lawfully in the United States as long as
he or she continued to work in agriculture. Senator Feinstein also proposed putting
biometric markers on the “bluc card”.

a. Do you support the biometric “blue card™ idea proposed by Senator Feinstein?
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ANSWER: FAIR would not support a "blue card” as proposed by Senator Feinstein,
whether it included a biometric component or not. The plan as outlined by Senator
Feinstein rewards illegal immigration and the employers who profited from hiring
them. What is described above is a form of amnesty that is accompanied by a sort
of indentured servitude for the workers who qualify. 1t is also unlikely that there
would be a system put in place that would ensure that qualifying workers would exit
the United States upon the expiration of their visa. There is a legal way to bring
agricultural workers into the United States. FAIR would like to see Congressional
efforts focused on making adjustments to improve the H-2A program.

b, If biometric “blue cards” werc required of undocumented ag workers in the
United States, who should be forced to incur the costs for a biometric reader that
presumably be required of employers?

ANSWER: If any "blue card” program were to be implemented by Congress, despite

strong public opposition, it would an amnesty and employers who wished to

participate should bear the full costs of instituting that program. A majority of the

American people rightly oppose amnesty because it rewards illegal immigration, but

employers should not profit from their illegal behavior, either.

4. Many proponents argue that amnesty for those illegally here is the only viable solution to
our immigration and workforce shortage problems. They claim that foreign workers are
doing jobs that Americans just won’t do. On the other hand, some would argue that if
you legalize the undocumented workers here now, human nature will encourage those
workers to get out of agriculture and do a job that is safer, cleaner, and easier. If
Congress were to legalize those working currently in agriculture, how would we deal
with the future labor problems if such workers moved up the economic chain and away
from agricultural work?

ANSWER: Amnesty for those working illegally in the United States in agriculture would

facilitate the movement of these workers into other occupations. The history of the 1986

amnesty demonstrates just that. However, that movement takes places, even without an

amnesty program. There is no shortage of farm workers in the United States; instead there
is a shortage of workers who are willing to take these jobs at the wages and conditions that
are being offered by the operators of large commercial farms. That is why those employers

rely upon a constant supply of illegal alien workers.
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if Congress legalized those currently working illegally in agriculture, the previous pattern
would be repeated. Those workers would soon move into other occupations, leaving a void
to be filled with a new cohort of illegal, low-wage workers. In fact, the Department of Labor
operates training programs precisely in order to train agricultural workers to move into higher
paying jobs. Employers who now hire illegal workers will be unlikely to end the practice as
long as the opportunity exists to do so with little to no consequence. Right now, large

growers have little incentive to hire legal workers.

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00097 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.053



VerDate Nov 24 2008

o

92

Senator Jefi Sessions
Questions for the Record
All Witnesses

Do you believe that any immigration system we devise should be one that is clear and can
be and is enforced?

ANSWER: The U.S. immigration system should be designed with one clear purpose in
mind, namely, the best interest of the American people. As it now stands, our
immigration system consists of a collection of disparate programs designed for the
benefit of special interests, and often benefits immigrants more than it does U.S.
citizens.

The immigration laws, however, are clear, and can be enforced. The problem we
face is not a lack of resources but a lack of commitment from the federal government to
ensure that these laws are enforced, as written by Congress. If the President, as the
nation’s Chief Law Enforcement Office, were to make clear his intention to carry out his
duties in enforcing current immigration law he would send a powerful message to illegal
aliens residing in the country, and to the rest of the world. Instead, the Obama
Administration has sued Arizona and Alabama for attempting to assist the federal
government with immigration enforcement and has promised to work to grant amnesty to
over ten million illegal aliens.

Do you believe there 1s any way to ensure that guest workers will actually be temporary
and able to be reduced when their labor is no longer needed by the market? Please
explain your answer.

ANSWER: The way to insure that guest worker programs are truly temporary is for the
federal government to track the entry and exit of admitted guest workers. No such entry-
exit controls currently exist and, combined with weak interior enforcement efforts, it is all
too easy for guest workers to overstay their visa and remain illegally in the United
States. And it is all too easy for these illegal aliens to find employment. Mandatory E-
Verify would prevent many of those illegally in the United States from finding work and
would compel them to return to their home countries.

The second problem is that U.S. employers who employ guest workers
continually call for increases in guest worker admissions because expanding the labor
pool benefits employers. The key to regulating the number of guest workers admitted is
for the Department of Labor to assess reports of labor shortages, not to accept at face
value the claims made by employers. The DOL must require a genuine labor test and
require prevailing wage rates, such as the Adverse Effect Wage Rate. The reason many
agricultural employers circumvent the H-2A program is to avoid complying with wage
requirements. If employers were made to pay prevailing wage rates and were held liable
for employing illegal workers, or abusing guest worker programs, there would be much
less demand for these programs.

Do you agree that onc of the largest unforeseen side effects of guest worker programs is
the cost of the foreign worker to the taxpayer in the form of education, healthcare, and
increased government-wide infrastructure? How would a proposed guest worker
program address thosc issues? Would employers be required to provide health insurance,
for example? Please explain your answers.

AnswER: If guest workers are in the United States contributing to the U.S. economy and
paying taxes ~taking for granted that these workers are legal —then it is likely that the
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individual guest worker is covering his/her cost to the taxpayer. But there are other
costs that are often overlooked, some of which Senator Sessions highlights in his
question. What we must also consider are the costs caused by guest workers who
displace American workers, or reduce the earning power of all workers in the U.S.
There are hidden, but very real costs. Less foreign workers would mean fewer
Americans out of work and collecting government benefits as a result.

The added cost to building and repairing infrastructure is also something that is
almost always left out of a discussion about guest worker programs. Guest workers
often stay in the United States for many years, and these programs are constantly
adding more people to the U.S. population. Infrastructure costs, especially for public
education, are outpacing our ability to pay for them.

Guest worker programs can address these issues by being designed and
implemented to only bring in workers that are necessary to the country's economic
needs, not to meet U.S. employers’ desire to pay their workers lower wages. Employers
who sponsor a guest worker should be required to provide health insurance for that
employee. This would guarantee that U.S. taxpayer will not end up footing the cost of
medical care for guest workers.

[f only a fraction of agricultural employers use the H-2A program, how can we determine
whether it is really meeting the needs of agricultural employers?

ANSWER: It is because only 3-5% of agricultural workers are H-2A, as compared to
approximately 50% who are illegal, that a legitimate labor shortage, if one indeed exists,
cannot be ascertained. Further, employers cannot claim that the program has ever been
extensively used since it was implemented in 1986. Interestingly, since 2006, when
broad amnesty legislation failed to pass Congress, H-2A use has significantly increased.
This suggests that employers will use the program if they believe they will have limited
access to illegal workers.

Do you agree that depressed wages are the main reason that Americans are reluctant to
take farm jobs? Do you agree that these depressed wages increase the instability of the
agricultural workforee? Do you agree that current wage levels will result in the current
immigrant, legal and illegal, agricultural workforce moving into other sectors of the
economy, such as construction, for example? Please explain your answers.
ANsWER: Decreased wages are the main reason why Americans are reluctant to take
farm jobs. Since the 1970s, wages for all low-skilled workers have remained stagnant,
and the pay for farm workers has remained beiow that of other low-skilled workers. This
situation has caused workforce instability because there is a tremendous incentive to
enter into another occupation at the first opportunity, no matter the status of the worker.
The history of the 1986 amnesty demonstrates this, as does the economic data since
then. The solution of agribusiness to this problem has been to constantly replenish its
tabor force with more recently arrived illegal aliens. It is now often cheaper to rely on
human labor because the labor costs are so low then it is to mechanize farming
operations. In this respect, the United Sates is far behind most other developed nations.
It is important to note that small farms have been increasing in recent years,
which is notable in the face of the argument put forward by agribusiness that farming in
the United States is on the verge of vanishing completely. These small farms provide a
model where the labor force is relatively stable because these farms are not relying on
the labor of illegal aliens, and pay higher wages to the workers they do hire. These are
the true family farms that Americans most associate with our agricultural heritage.
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6. Do you agree that the availability and extension of unemployment benefits to citizens
who are not working contributes to the lack of American workers who will take
agricultural jobs? Please explain your answer.

ANSWER: It is logical to think that receiving government benefits while not working is
more attractive to some American workers than toiling for poverty wages. If agricultural
wages were increased by eliminating agricultural employers’ access to a low-wage
illegal workforce, and the government incentivized Americans to work, even if they still
received supplemental benefits from the federal government, more American workers
would be drawn to agricultural jobs and the fiscal burden of illegal immigration would be
greatly reduced.

7. In 1986, Congress granted amnesty to Seasonal Agricultural Workers (SAW) under the
Immigration Reform and Control Act. This program was wrought with fraud, and many
illegal tmmigrants who did not qualify for amnesty were able to become citizens under
the program. Do you believe that a new temporary worker program that provides
amnesty for the current illegal workforce would also be susceptible to such fraud? How
could it be avoided?

ANSWER: Any amnesty program will contain ample incentive and opportunity for fraud,
and all amnesty draft bills preciude information sharing with ICE. The very nature of
illegal immigration and the massive identity fraud industry that accompanies it will make
any effort to verify information a massive undertaking. DHS has consistently said that it
lacks resources for enforcement efforts. It is not plausible to think that DHS could
administer the labor-intensive administrative processes accompanying an amnesty, such
as criminal background checks, verification of employment history, etc. The way to
avoid such fraud is to avoid any program that includes amnesty.

Senator Jeff Sessions
Questions for the Record
Eric Ruark, Director of Research, Federation for American Immigration Reform

1. Are low wages the sole reason why Americans do not make up the majority of farm
laborers?
ANSWER: Low wages are not the sole reason why Americans are not the majority of farm
laborers, but it is the main reason. As evident from the testimony given at the hearing by
agribusiness representatives, operators of large commercial farms take no responsibility
whatsoever for the fact that wages for farm workers have remained stagnant for the past
30 years. Their argument is that having half of all farm laborers working illegally has not
driven down wages and working conditions in the sector. This is simply beyond the
realm of believability.

Researchers have shown that an increase in wages, even as little as one
percent, leads to an increase in domestic workers. Because farm laborers are not paid a
living wage, there is no incentive for Americans to take these jobs. Ifitis true, as it was
suggested in the hearing, that Americans do not do farm work because they are lazy,
obese, welfare-dependent, addicted to drugs, etc., then this is a national crisis that
cannot be solved by the importation of foreign workers.

2. Will Americans fill farm jobs vacated by illegal workers? Why?
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ANSWER: Some Americans will fill farm jobs vacated by illegal workers. The evidence
shows that Americans are about one-third of farm laborers and that Americans are
willing to take these jobs if they offer adequate pay. The Congressional Research
Service found that welfare recipients were willing to work if the transportation and
housing arrangements offered to H-2A workers were offered to them.

Farm jobs are usually not careers, no matter the status of the worker, yet,
Americans have done farm jobs and, until very recently, were the majority of farm
laborers. Traditionally, teenagers or younger workers did farm work as entry-level jobs
to pay for college or as an introduction to the workforce.

The reason this has changed is due to consolidation of food production by
agribusiness and operators of large commercial farms deciding to pursue business
practices that maintain low labor costs by choosing to hire illegal workers. This practice
had been made possible and even enabled by the federal government at great expense
to the American people. The real question is how many Americans will take farm jobs if
wages and conditions improve, and how much demand there will be for seasonal guest
workers. That question cannot be answered until the widespread use of illegal workers
is ended. What we must also consider is: Should we have jobs in the United States that
“Americans won't do?”; Do we as a society accept the permanent exploitation of low-
wage foreign workers?

How do you answer those who claim that legalization of illcgal alien farm workers would
be the most effective and practical solution to creating a stable agricultural workforce?
ANSWER: The history of the 1986 amnesty is the best answer to the argument that
legalization would provide a stable agricultural workforce. As mentioned above, there is
a great deal of turnover among farm laborers. When better opportunities are available
farm workers take them. The lack of a stable workforce characterized the agricultural
industry long before its opposition to recent increases in immigration enforcement
efforts. Legatization is not the solution; providing jobs that pay a living wage is the
answer.

Furthermore, the willingness of employers to hire illegal workers and to rigorously
defend the practice when challenged is unlikely to change as long as the opportunity to
hire illegal workers continues to exist, no matter what program is in place to provide
them with legal workers. If agricultural employers were required to use E-Verify, and
those who broke the law were held accountable, a much more stable Jegal workforce
would materialize. It may not happen overnight, but the current situation did not arise
overnight, either. If not enough U.S. workers return right away to agricultural work, the
H-2A program can fill the gap.

To what extent is interior immigration enforcement a key component of making any
guest worker program function properly?

a. Is not cnforcement a key component of keeping all employers, including
agricultural employers, on a level playing field?
ANSWER: Interior enforcement is the key to any guest worker program. lHiegal
immigration would be substantially reduced if the job magnet were taken away.
That can only be accomplished if laws against illegal hiring are vigorously
enforced and penalties for employers consistently applied. Agricultural
employers seem to believe that they have a special exemption from complying
with the law.
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b. If we do not have interior enforcement won’t all employers, including agricultural
cmployers, be tempted to increase their profits by using illegal labor, which is
always cheaper?

ANSWER: The temptation is there right now, and some employers who would
prefer to follow the law are pushed to hire illegal workers. If there is little chance
of facing punishment for breaking the law, it is a rational economic decision for
an employer to hire illegal workers in order not to allow a competitor employing
illegal workers from gaining an advantage. But some employers do not hire
illegal workers because they understand the harm this does to the United States.
Employers who do the right thing should not be put at a disadvantage. Those
who follow the law should have confidence that the government which has put
those laws in place will do its best to uphold them.

Do you agree that it is fairer and better public policy to pay a little extra for fruits and
vegetables than to subsidize illegal immigration, where the profits are realized only by
employers and the soaring costs of health care, cducation, and welfare are borne by the
American taxpayers?

ANSWER: It is without a doubt better to pay a little more, and the emphasis here shouid
be a "“little more,” for fruits and vegetables in order to ensure a legal workforce. More
and more Americans are getting better informed about where the foods that they eat
come from, but sometimes we pay more attention to how farm animals are treated than
we do about how farm workers are treated. We have created a system where millions of
Americans are out of work and farm work cannot provide them with a means to support
a family because employers have made a business decision to drive down wages by
employing and exploiting illegal workers. A system has been created where large
commercial farms are enjoying huge profits while American taxpayers are left to pay the
costs of illegal immigration.

There was testimony that unless the demands of the agriculture industry were
met, food prices would rise precipitously or food production would be “off-shored.” There
is no evidence that supports this contention, and, as my research, and the work of Philip
Martin, a professor of agricultural economics at UC-Davis, has demonstrated, higher
wages paid to workers would have little impact on consumer food prices.

You testified that unemployment rates are higher than average for farm workers and that
wages for farm workers are lower than average. Can you claborate on this statement, and
explain why this is?
ANsSwER: The unemployment rate is higher than average for a number of reasons.
There is a high turnover rate for farm workers due to the physical demands and the
seasonal nature of the work, coupled with low pay. The use of illegal workers has had a
profound effect on wages and on conditions for hired farm workers. lllegal immigration
creates disincentives for legal workers to take these jobs, but also gives an incentive for
employers to hire illegal workers, relegating legal workers to the unemployment roll.
The Congressional Research Service found that even during the economic prosperity of
the 1990s, the unemployment rate for farm workers consistently remained about twice
the national average.

Such high unemployment rates indicate no existing labor shortage in the United
States, apart from localized and temporary ones. Because of an oversupply of labor,
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wages have been depressed, and because the highest concentration of illegal workers is
in this sector, wages have been kept even lower than in other low-skill occupations.
Between 1994 and 2008, the average wage for farm workers was half that of workers
with comparable skill levels. The most obvious sign of an oversupply of labor is when
unemployment rates remain relatively high and wages relatively low.
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Senator Charles E. Grassley
Questions for the Record

Robert A. Smith

There has been much discussion about moving the H-2A program from a certification
process to an attestation process.
a. What are the problems you face or see with the certification process?
b. Do you support or oppose an attestation process whereby employers who bring in
foreign workers would have to “attest™ that they’ve tried to find or hire an

American first? Please explain.

Response for 1a and 1b: Our focus has been on determining the potential impact of

successful immigration enforcement actions on agriculture in the six-state Northeast
region that we serve. We do not have special expertise on the problems with the H-2A
program or the best approach for a new agricultural guest worker program. Our view is
that most farm businesses simply do not have large Human Resource departments to
work through the challenges of the current H-2A program — this is especially burdensome
for small and mid-size operaticns, but the uncertainty of the current H-2A program is a
problem for all size farm businesses. An attestation program would seem to help address

the uncertainty concern, but other changes may also be required.

Organizations such as the American Farm Bureau Federation, National Council of
Agricultural Employers and Agricultural Coalition on Immigration Reform are more
knowledgeable about how a workable agricultaral guest worker program should be

=)

structured.

There has been a great deal of support to make E-Verify a staple in every workplace. |
have been a champion of the system since it was created in 1996. There are many
employers in the agricultural scctor that use it. It is my hope E-Verify will be made

mandatory for all employers, virtually replacing the paper 1-9 process. My question is
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about functionality. The system is web-based. 1t’s free. It's casy to use. What
recommendations do you have for Congress to make sure E-Verify works even better for

all sectors of the economy and for all businesses, regardless of size?

Response: We have no recommendations on how to improve the E-Verity program. The
concern that we have expressed is that to allow for continuation of many labor-intensive
agricultural operations, we need a workable agricultural guest worker program in place prior
to mandatory E-Verify. This view is not intended as a criticism of E-Verify; it is reflection
of the reality of the agricultural workforce in which a significant portion of the workforce
may not be authorized and our desire to maintain a diverse agriculture industry in the United

States.

3. Senator Feinstein mentioned a proposal that would allow undocumented workers in the
agricultural sector to obtain a “blue card” and stay lawfully in the United States as long as
he or she continued to work in agriculture, Senator Feinstein also proposed putting
biometric markers on the “bluc card”.

a. Do you support the biometric “blue card” idea proposed by Senator Feinstein?
b. If biometric “bluc cards” were required of undocumented ag workers in the
United States, who should be forced to incur the costs for a biometric reader that

presumably be required of employers?

Response: While Senator Feinstein’s approach should be considered, Farm Credit East
has not taken a formal position on this and we would look to other organizations such as
American Farm Bureau and the Agricultural Coalition for Immigration Reform to review

this proposal and express their position on this approach.

4. Many proponents argue that amnesty for those illegally here is the only viable solution to
our immigration and workforce shortage problems. They claim that foreign workers are
doing jobs that Americans just won’t do. On the other hand, some would argue that if
you legalize the undocumented workers here now, human nature will encourage those

workers to get out of agriculture and do a job that is safcr, cleaner, and easier. If
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Congress were to legalize those working currently in agriculture, how would we deal
with the future labor problems if such workers moved up the economic chain and away

from agricultural work?

Response: This is an interesting question and one that we may not have the necessary
expertise to address in detail. It would scem that a relatively simple agricultural guest
worker system that enables employees to become legal and restricts the legal
authorization to agricultural employment opportunities would address this concern.

Again, we may not fully understand this issue to address it in an effective manner.
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Senator Jeff Sessions
Questions for the Record
Robert A. Smith

Do you believe that any immigration system we devise should be one that is clear and can
be and is enforced?

Response: We should have an inumigration system that is clear and can be enforced, but
that also provides for an effective agricultural guest worker program.

Do you believe there is any way to ensure that guest workers will actually be temporary
and able to be reduced when their labor is no longer needed by the market? Please
explain your answer.

Respeonse: Our rescarch has been focused on understanding the impact of successful
immigration enforcement on the six-state Northeast region that we serve. We are not
experts on the current H-2A program or on how a guest worker program needs to be
structured to allow an cfficient approach to allow workers to come into the US and leave
the US in an efficient manner.

Do you agree that onc of the largest unforescen side effects of guest worker programs is
the cost of the foreign worker to the taxpayer in the form of education, healthcare, and
ncreased government-wide infrastructure? How would a proposed guest worker
program address those issues? Would employers be required to provide health insurance,
for example? Please explain your answers.

Response: [ am unaware of data on the cost of agricultural guest workers on the
taxpayer. One would hope that these issues could be fully addressed in creation of a
workable agricultural guest worker program that has no net cost to the US government.

If only a fraction of agricultural employers use the H-2A program, how can we determine
whether it is really meoting the needs of agricultural employers?

Response: As noted above, we do not have special expertise on the H-2A program.
Organizations such as the National Council of Agricultural Employers and American
Farm Bureau Federation may have better insights on the problems and limitations of H-
2A. We do pote, that the H-2A program is not available for most dairy farm workers.

Do you agree that depressed wages are the main reason that Americans are reluctant to
take farm jobs? Do you agree that these depressed wages increase the instability of the
agricultural workforce? Do you agree that current wage levels will result in the current
immigrant, legal and illegal, agricultural workforce moving into other sectors of the
econonty, such as construction, for example? Please explain your answers.

Response: No. We arc unaware of research that has shown that wage levels for farm
workers have created uncertainty in the agricultural workforce. A workable guest worker
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program that ensures a legal and stable workforce for agriculture would presumably be
focused on agricultural employment opportunitics and not employment opportunities in
other industries. We do note that global competition plays some role in wage levels — for
labor intensive farms it can be difficult to dramatically increase wage levels and remain
competitive.

Do you agree that the availability and extension of unemployment benefits to citizens
who are not working contributes to the lack of American workers who will take
agricultural jobs? Please explain your answer.

Response: We have not reviewed or discussed this issue.

In 1986, Congress granted amnesty to Scasonal Agricultural Workers (SAW) under the
Immigration Reform and Control Act. This program was wrought with fraud, and many
illegal immigrants who did not qualify for amnesty were able to become citizens under
the program. Do you believe that a new temporary worker program that provides
amnesty for the current illegal workforce would also be susceptible to such fraud? How
could it be avoided?

Response: While we believe that a workable agricultural guest worker program should
be established and that there should be a process to allow experienced workers to
continue to work on US farms, we do not have a recommendation/suggestion on issues
associated with amnesty and citizenship.
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SUBMISSIONS FOR .THE RECORD

Judiciary Committee
Subcommittee on Immigration, Refugees and Border Security
United States Senate
Hearing on
“America’s Agricultural Labor Crisis: Enacting a Practical Solution”
Testimony of
Gary W. Black
October 4, 2011

Thank you Mr. Chairman, Ranking Member Cornyn, and members of the subcommittee, thank
you for the opportunity to appear before you today to talk about the labor needs of Georgia’s agricultural
industry.

With over a $68 billion impact, agriculture is the leading industry in Georgia, employing one in
seven Georgians. We lead the country in production of poultry, pecans, and peanuts. Cotton, peaches,
fresh market vegetables, blueberries, and ornamentals are also prominent in our agricultural portfolio.
Also, it is important to note that the famous Vidalia onions, a labor intensive vegetable, can only be found
in our state. Needless to say, Georgia has a vested interest in making sure our agricultural employers
have the manpower necessary to effectively run their operations.

This past spring, Georgia producers began calling my office to report labor shortages. In May of
this year, Governor Deal asked the Georgia Department of Agriculture (Department) to evaluate the labor
situation in the agricultural sector. My department created an informal survey and worked with various
agricultural associations for dissemination to their members — the twelve Georgia Commodity
Commissions, Georgia Fruit and Vegetable Growers Association, Georgia Farm Bureau, Georgia
Agribusiness Council; Georgia Urban Ag Council, and others. The survey accepted responsos for fifteen
days, and we heard from roughly 230 producers representing Georgia’s diverse agricultural economy.
Our brief, unscientific snapshot suggested a degree of unmet labor needs during the 2011 spring harvest
season.

The survey revealed significant concerns among blueberry and fresh market vegetable producers.
Additional variables for this past growing season included unusually high heat and lack of rain causing an
unexpected rush in harvest. Bottom-line, the pool of respondents reported on June 10, the unmet
availability of 11,080 jobs.

During the month of June, the Georgia Labor Commissioner, Mark Butler, worked with various
agricultural associations to place unemployed Georgians in these positions. Even with unemployment
rates hovering around ten percent, this task was not as easy as it would seem. For example, last Thursday
one Georgia producer shared his story with us. He had one employee that worked half a day one week
and two half days the next week. This employee carned a total of $119. The employee walked off the job
and did not return though plenty of work was available. In addition, the employee filed an unemployment
claim, and the producer received notification that the employee was eligible for $235 weekly benefits for
seventeen weeks. The producer filed a timely appeal, and it was finally determined that he was not
responsible. In addition to harvesting his crops to earn a living, the producer had to take time to ensure he
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was not held financially responsibie for the employee’s irresponsibility. We have heard similar
complaints from producers regarding the fifty percent rule of H-2A. T do not believe employers should
bear this unnecessary burden as they try to create jobs and stimulate our economy. Producers would
rather employ Americans, and this aspiration should not be overlooked. Unfortunately, the immediate
reality trumps those aspirations.

Simultaneously, we worked with Governor Deal and the Georgia Department of Corrections to
develop a pilot program utilizing probationers to fill Georgia’s agricultural labor needs. Two producers
participated in this progrant - one with a large farm and one with a small farm. The larger farmer was
originally sent 58 probationers to help with his harvest. By combining the probationers with his existing
workers, he could accurately compare their productivity. He found the probationers to be half as
productive as his other workers, and he even switched to two shifts in hopes of preserving energy. The
smaller farmer needed 10-20 workers a day to pick squash and cucumbers. Out of 104 probation workers,
this farmer eventually found 15-20 reliable workers. There were some obvious challenges with using
probation labor, and the two producers found that the probationers were unable to harvest at the same rate
as the other workers. At the end of the day, both producers agreed that the program had potential to meet
the niche needs for farmers desperate for workers.

Additionally, the Georgia Department of Corrections is working to establish a transitional inmate
workforce program for agriculture - a program that has worked well for other industries in the past.
Corrections officials believe they can offer opportunities for nonviolent offenders with skills developed
by working in the prison farm system. Agricultural producers would qualify for the Work Opportunity
Tax Credit (WOTC) which can be as much as $2,400. The WOTC is 25% of qualified first-year wages
for those employed at least 120 hours and 40% for those employed 400 hours or more. This program is
strictly voluntary, and no one is required to participate.

During the legislative session of 2011, the Georgia General Assembly passed into law House Bill
87, the “Hlegal Immigration Reform and Enforcement Act of 2011 We do not yet know the total
economic impact of this legislation on the agriculture industry in Georgia. Tn addition to an E-verify
mandate, the law instructs the Department to conduct a study on the legislation’s impact, and the results
are due by January 1, 2012 to the Governor, President of the Senate, and Speaker of the Georgia House.
The legislation also charged the Department with exploring a state guest worker program. We continue to
explore and hear from Georgians what their needs are for labor.

[t cannot be contested; the success of Georgia’s agricultural industry rests on a legal workforce
upon which producers may rely. In my view, it is not just a labor issue but also a food safety issue. We
need to make sure we know who is on our nation’s farms, and we need to make sure that America does
not become reliant on third world countries to put food on the family tables across this country.

Looking at current legislation, I think the HARVEST Act introduced by my home-state senator,
Saxby Chambliss, has potential to address some of the labor needs of agriculture. Moving the
administration of H-2A program from the United States Department of Labor to the United States
Department of Agriculture places the program in an agency familiar with the intricacies of the type of
work and labor needed. By expanding eligibility, those producers needing year-round labor who
currently have no guest worker program to rely on, may participate. It remains to be seen if H-2A can be
revised and sanity restored to the bureaucratic process, or if we should take the workable aspects of the
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program and rebrand it. Either way, something must be done. With a new brand or not, the goal must be
a program that works for all farmers.

Regretfully, a large number of illegal immigrants are working in agriculture today. A penalty-
based work authorization permit should be considered for offenders. Such a measure could require
substantial monetary fines, an annually renewed biometric permit supported by fees that is restricted for
agriculture and strict employer enforcement after implementation.

[ also think it is not beyond the realm of possibility for the federal government to create a guest
worker program and then delegate to states through an MOU the day to day responsibilities of
administering the program. This relationship already exists and works well with states implementing
environmental and food safety regulations set forth by the federal government.

A robust agricultural guest worker program, properly designed, will not displace American
workers. As my testimony shows, in Georgia, even with current high unemployment rates, it is difficult
for farmers to fill their labor needs. 1 encourage you all to work together to develop a guest worker
program that is fair to the American employer, fair to the American worker, and fair to the temporary
guest worker,

Thank you for the opportunity to testify. I am happy to answer any questions you may have.
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A CENTURY OF COOPERATION

Dairylea

Cooperative Inc.$

October 2011

Honorable Charles Schumer

Chairman

United States Senate ludiciary Committee

Subcommittee on immigration, Refugees and Border Security
224 Dirksen Senate Office Building

Washington, DC 20510

Honorable John Cornyn

Ranking Member

United States Senate Judiciary Committee

Subcommittee on Immigration, Refugees and Border Security
224 Dirksen Senate Office Building

Washington, DC 20510

Dear Chairman Schumer and Ranking Member Cornyn:

I am writing on behalf of the more than 1,200 dairy-farmer members of Dairylea Cooperative located
throughout the Northeast. Our farms make up the rural fabric of the Northeast states and are very important
to their local economies. They produce more than 5 billion pounds of milk annually, which supports a very
robust processing and manufacturing sector in our region. Allin all, our farms support more than 10,000 jobs
throughout the Northeast. We are an industry that — given the right environment — will thrive and continue to
provide wholesome dairy products to the growing population here in the U.S and even the world.

The need for a stable workforce for dairy farmers is extremely important to stability and growth. In 2010, we
surveyed our members and 78% of respondents noted access to a stable workforce as the largest impediment
for growth on their farm. Cows need to milked 365 days a year and multiple times per day. It is this nuance
that has made it very difficult for dairy to access the labor programs provided by the H-2A Seasonal Labor
Program, as our labor needs are not seasonal. In the absence of comprehensive immigration reform or a
guest worker program, our farms are left with no options, as immigrant laborers are a significant part of the
dairy workforce. Dairy jobs are very labor intensive and are not glorious; unfortunately our farms indicate
when they do attract domestic workers, they stay for only a short period of time or are not reliable. Time and
time again, our members note that their immigrant workforce is among the most loyal and dedicated
employees; all of whom are productive members of society. Our farms, which had to endure catastrophic milk
prices just two years ago, do not have the financial resources to withstand major abor disruptions which
would make it impossible to produce and market their mitk.

A mandatory e-verification bill was passed by the House ludiciary Committee last month. This bill does not
address the needs of agriculture and while we recognize the need to address the larger immigration issue, we
need help ensuring our farms have access to a stable work force through a guest worker program.

5001 Brittonfietd Parkway © P.O. Box 4884 * Syracuse, New York * 1320
{315) 433-0100 » ¥
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A GENTURY OF COOPERATION

Dairylea

Cooperative Inc.€

Reliable and timely access to legal foreign labor, when there are insufficient U.S. workers available to the dairy
industry, is key to the Administration’s mission of protecting and creating jobs.

We feel strongly that Congress needs to help us by addressing the chronic labor shortages faced by dairy and
believe a workable agriculture program is absolutely necessary to our industry’s survival, A failure to do so
will risk damaging the economic vitality of the nation’s dairy industry and may put our country in a situation
where we are someday forced to import dairy products and vegetables because our nation’s farmers were left
with no options for fabor.

We appreciate the efforts of the Subcommittee in its recognition of these problems and the potential
catastrophic effects on agriculture if a solution is not formulated. Please do not hesitate to contact our office

if additional information is needed.

Sincerely,

Greg Wickham
Chief Executive Officer
Dairylea Cooperative Inc.

3001 Brittonfleld Parkway » P.0. Box 4884 * Syracuse, New York * 13221-4844
(315) 433-0100 » Fax: (315)
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DEPARTMENT OF LABOR’S FOLLOW-UP RESPONSE TO QUESTIONS
REGARDING H-2A APPEALS:

Why have there been so many appeals of H-2A cases? Why has the
Department of Labor (Department) lost so many appeal cases?

There have been approximately 440 appeals of H-2A applications in FY 2011 to
date. This represents approximately 9 percent of the total final determinations
issued in FY 2011 (4,867 including certifications, denials and withdraws). About
78 percent of the appeals were filed in the first half of FY 2011. It represented a
significant increase in the number of appeals in the H-2A program over the
previous year. The initially high number of appeals (60%) was the direct result of
employers/growers not providing required documentation with their H-2A
application. Our program experience tells us that with any new regulation there
is a period of adjustment during which program compliance is not going to be as
high as it would be a year or so later.

Specifically, the Department has determined that one of the most common
reasons for denial was the employer's failure to provide the documentation
required to issue the labor certification within 30 days of the employer’s need for
workers: the statutory time period within which the Department must issue the
determination. The vast majority of these cases became approvable within a few
days of the appeal because the required documentation was provided as part of
the employer’s appeal. The appellate process allowed the Chicago National
Processing Center (NPC) to accept additional documentation from the
employers, as required by regulations, and render a positive decision.
Therefore, the appeal in essence was resolved informally and was not
“lost” by the Department as some are claiming.

The Department was made aware that the increased rate of denials forced
growers into the program’s appellate process which created additional burden
and delays. To ameliorate this problem, the Department implemented, within the
limits of its statutory requirements, a more flexible process in late January 2011

to provide employers with additional time to submit documents necessary to
meet program requirements and receive a certification rather than a denial.
These revised procedures have already significantly reduced the number of
appeals filed. For example in the last quarter of FY 2011, only seven
appeals have been filed.
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dothaneagle.com

DOTHAN EAGLE

Ag commissioner pushes passage of trade
deals

S

Credit: Lance Gritfin/lgriffin@dothancagle.com

Alabama Agriculture Commissioner John McMillan, center, speaks Thursday at the Wiregrass
Research and Extension Center. McMillan urged Congress to ratify free trade agreements he said
would benefit Alabama.

By: Lance Griffin
Published: September 30, 2011
»_Comments | Post a Comment

HEADLAND - While Alabama’s agriculture commissioner believes state farmers could be
pushing more products overseas with the approval of pending free trade agreements, he wonders
if the pew immigration law will leave a shortage of workers to meet the predicted demand.

Agriculture Commissioner John McMillan made a stop in Headland on Friday and urged
President Barack Obama and Congress to ratify pending free trade agreements with South Korea,
Panama and Colombia.

McMillan said the agreements could increase state exports of peanuts, forest products, beef,
processed food and other goods.
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McMillan said the agreements could add as many as 15,000 jobs to Alabama through increased
demand for goods, with many of those trickling into the Wiregrass. He said the agreements
would help local farmers and producers compete globally.

“Qur competition has not been sitting on the sidelines,” McMillan said.

MeMillan said the Second Congressional District produces about $2 billion in exports annually.

{aw will impact the labor pool.

McMillan said he has received numerous calls from farmers about the new law since a federal
judge upheld most of the law in a ruling Wednesday. Part of the taw holds employers
accountable for hiring illegal immigrants.

“It’s going to have an adverse impact on the farm economy in the state of Alabama. No question
we will lose a lot of that-type workers,” McMillan said.

McMillan said his department is scheduling a series of webinars around the state to inform
farmers and others about the details of the state immigration law. One is scheduled for Oct. 14
from 10 a.m. until 1 p.m. at the Wiregrass Extension Center Auditorium in Headland.

“There is going to be some red tape and expense with the new law and we want to our farmers
and others to know about the law.” McMillan said.

McMillan said the general public is invited fo the webinar.
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FARM EXPORTS
AND FARM LABOR

Would a raise for fruit and vegetable workers
diminish the competitiveness of U.S. agriculture?

BY PHILIP MARTIN

quarter of the fresh fruit produced in the United Stares and almost a tenth of the fresh vegerables are exporred.

“These exports—Iargely enabled by technology and era

sportation revolutions allowing fruits and vegetables to

be consumed far from their place of production’ —are a significant and growing force in the U.S. economy.
In 2008, U.S. agricultural exports of $115 billion exceeded agricultural imports of $80 billion, generating a $35 billion
farm trade surplus. Berween 1989 and 2009, the value of U.S. agricultural exports rose 2.5 times, while exports of high-
value agricultural products, including fruits and vegerables, more than eripled.

However, over the same 20-year period, average

hourly earnings for U.S. farmworkers only increased $1.52,
from $8.55 to $10.07 (in 2009 dollars). The workers who

are helping 1o produce these labor-intensive commoditics
are not seeing much benefit from rising exports.

How would the competitiveness of U.S. fruir and
vegetable exports be impacted if farmworker wages rose?
And how would this affect the pocketbooks of U.S. con-
sumers? By examining the links berween U.S. farmworker
wages and fruit and vegerable exports, this briefing paper

answers these questions. Specifically, the paper finds:

= A 40% increase in farmworker earnings would lift
[=d

a typical seasonal farmworker’s carnings from about

$10,000 a year vo $14,000 a year, ahove the poverty

line for an individual.*

TABLE OF CONTENTS

U.S. fruit and vegetable production and trade today....2
U.S. far s and labor costs : ; 4
Adjusting to higher wages: case studies..
Adjusting to higher wages in trade: likely scenarios.
Next steps for foreign workers...
Coniclusion
Appendix: ;. :
Status of mechanization in fruits and vegetables .. 15

www.eplorg

ECONOMIC POLICY INSTITUTE - 1333 H STREET, NW - SUITE 300, EAST TOWER - WASHINGTON, DC 20005 - 202.775.8810 - WWW.EPL.ORG
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¢ A 40% increase in farmworker earnings would a2z
the most raise U.S, houschold spending abour $16 a
year, roughly the price of two matinee movie tickets.
U.S. consumers, who spent less than $430 per house-
hold on fresh fruits and vegetables in 2009, would
need to spend less than $446 o accommodarte the
tiny share of rerail prices going to farm labor.® (This
$16 estimate assumes that rising wages would not
change productdon or consumption, which likely

would change, as follows.)

e If farm labor costs rose, farm operators could and

likely would make changes that increase warker
productivity, including providing workers with pro-
ductivity increasing harvesting aids, hastening the
adoption of productivity-increasing growing and
harvesting techniques, providing labor aids that
reduce the physical demands of farm work and thus
expand the potential workforce, and speeding the
mechanization already underway in harvesting of
commodities such as oranges and raisin grapes as well
as in pre-harvesting activities such as pruning. (Pro-
ducer responses would of course vary by commodity,
producer size, and location.)

» If higher wages prompr changes by farm operators to
boost worker productivity, wage increases might expand,
rather than reduce, U.S. fruitand vegetable production.

*  The impact of any price changes from increased wages
i

sponding increases in producrivity but passed along to

N pmducrion COSt INCTEases not OH’%C[ by COrre-

consumers} would be small because the major export
markets for U.S. fresh fruits and vegerables—Canada
and Mexico—have few lower cost alternative sources.
(Rising U.S. farm wages may have relatively few shore-
term impacts on certain high-value exports to Asian
markets, but these exports could be threatened in the

long run by the lowe

cost, high-quality production

in pl(\CCS S[lCh as (ﬁ/hinll even at current \V;lgCS,)
In short, increasing farmworker wages to raise farraworkers

out of poverty poses little threat to consumer pocketbooks

or U.S. exports.

EPLBRIEFING PAPER

» MARCH 21, 2011

U.S. fruit and vegetable
production and trade today

There are several ways to define the U.S. fruic and vegetable
industry. The most common definition of labor-intensive
agricultural commodities combines the three major
categories of fruits (specifically, fruits, berries, and nuts),
worth $19 billion in the 2007 Census of Agriculture;
vegetables (specifically, vegerables, potatoes, and melons),
worth $15 billion; and horticultural specialties such as
greenhouse and nursery crops, worth $17 billion. Total
fruit, vegerable, and horticultural (FVH) sales in 2007
were $51 billion, 35% of the value of all U.S. crops. Field
crops such as corn, wheat, and soybeans composed much
of the balance.

Dependence on hired workers varies within the FVH
sector. Most fresh fruits and berries are harvested by
hand, while most nuts are harvested by machine. The
mechanization in fruits that are processed varies—most
grapes used for wine are harvested by machine, but most
oranges processed into juice are picked by hand (see the
appendix for more details). Potatoes account for an eighth
of the value of vegerables and melons, and they are harvested
mechanically, while most lertuce and all fresh-marker
tomatoes are hand-harvested. Greenhouse, nursery, and
floriculture production may be the most labor-intensive
subsecror of U.S. agriculture; since most aursery plants,
flowers, and mushrooms involve hand labor, mechaniza-
tion has proven difhcult. However, with trade in these
commaodities sometimes resericted o avoid the spread of
pests and diseases, opportunitics to export and exposure
to imports is uneven in this secror.

U5, employment of hired FVH farmworkers has been
relatively stable because expanding production of abor-
intensive commodities such as cherries and strawberries
has offser declining production of labor-intensive asparagus
and similar commodities. In some cases, work previously
performed by nonfarm workers in packing sheds has moved
into the fields, as with packing broccoli and melons. Hard-
to-mechanize greenhouse and nursery crop production
has expanded with population and housing growth.

‘The U.S. population increased about 20% between
1991 and 2006. By comparison, Table 1 shows that U.S.

» PAGE 2
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U.S. fresh fruit and vegetable production and trade
Average Percent
Measurements 1990-92 2005-07 change
Acreage
All fruit {fresh and processed) 1,000 bearing acres 28396 29720 5%
Alivegetables (fresh and processed)™ 1,000 acres 3,356.2 3,193.6 -5
Total production
Fresh fruit* Million pounds 19,540.7 20,9301 7%
Fresh vegetables Milion pounds 35,3346 47,964.0 36
Per capita consumption
Fresh fruit™ Pounds 877 755 120
Fresh vegetables** Pounds 1416 1788 26
imports
Fresh fruit Million pounds 21334 6,651.3 212%
Fresh vegetables Million pounds 3,873.5 10,2053 183
Exports
Fresh fruit Mitlion pounds 44288 5.240.2 18%
Fresh vegetables Million pounds 29486 4,011.2 36
Import share of consumption
Fresh fruit® Percent 12% 30% 140%
Fresh vegetables Percent 1 19 76
Export share of production
Fresh fruit* Percent 23% 25% 10%
Fresh vegetables Percent 8 8 0
* Excludes bananas.
4 Excludes potatoes, sweet potatoes, dry peas, dry and fentits. Inciudes melons,
SOURCE: USDA, Economic Research Senvce, Fruit and Tree Nuts Situation and Outlook Yearbook, Vegetable and Malans Situation and Qutleok Yearbook,

fresh fruit production increased just 7% during this
period, while U.S. fresh vegerable production increased
36%. Land devoted to fruit production increased 3%,
while fand devoted to vegetable production feil 5%.
Increased vegetable production from fewer acres reflected
higher yiclds, some made possible by producing two or
mote crops a year on some farmland,

The United States exports about 25% of its fresh fruic
production and 8% of its fresh vegetable production. The

higher value of fruit compared with vegerables helps ©

PBRIEFING PAPER #295 » MARCH 21, 2031
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justify the transportation costs involved in trade. The
wwo leading destinations for U.S.-produced fruits and
vegetables are Canada and Mexico (Japan is third). As
Table 2 shows, the leading expored fruits are apples,
grapes, and oranges, and the leading exporred vegetables
include lettuce, romatoes, and carross. Toral fresh froir
exports were about $3 billion in 2009, and rotal fresh
vegetable exports abour $1.5 billion (note that the sub-
totals in the table are smaller because only the Jeading

export commodities are included there). The top five fruit
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TABLE 2
Major fresh fruits and vegetable exports, 2009
Fresh fruits Vaiue ($ millions)
Apples §753
Grapes 588
Oranges 345
Straiberries 325
Cherries 286
Grapefruit : 185
Pears 153
Peaches 137.
Lemons 110
Subtotal $2,882.-
Fresh vegetables
Lettuce & cabbage $431
Tomatoes 179
Carrots 127
Onions 126
Potatoes 125
Brocceoli 19
Subtotal $1,107
NOTE: includes onty fresh fruits and vegetebles with ¢ million in
SOURCE: USDA, ERS. Fruitst A ers.usca.gov
Vegerables www.ers: gov/Briefing/Ve

exports accounted for 80% of the total, and the top five
vegetable exports accounted for 90% of the toral.

Tree nuts such as almonds, pistachios, and walnuts
(grouped with fruits in most FVH dara but not included
in the rabie) are the most valuable FVH exports. The value
of almond exports, almost $2 billion a year recencly,
exceeds the value of vegetable exports, while the value of
walnut exporss, almost $700 million, exceeds the value
of fresh grape exports. The production of tree nurs is not
labor intensive.

On the import side, Table 3 shows that fresh fruic
and vegetable imports have been rising faster than exports.
There are several reasons for rising imports, including a
year-round U.S. demand that prompts imports of fruits
and vegetables when they are not produced in the United

States. With the exceprion of well-known cases such as

EPIBRIEFING PAPER #295 « MARCH 21,2011
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Mexican tomatoes arriving during the winter months
when Florida is also reducing tomatoes, it is relatively rare
for imports to arrive in the United States during peak

periods of U.S. production of the same commodities.

U.S. farmworkers and labor costs
Historically, most U.S. farm work was performed by farm
operators and their unpaid family members. During the
1990s, when U.S. Deparument of Agriculture’s Farm
Labor Survey asked farm operators how many unpaid
family members worked on their farms, it found there
were an average of 1.3 million hired workers among the
3.5 million persons employed on U.S. farms, suggesting
that hired workers were one-third of average farm employ-
ment. If farm employers and unpaid family members

worked the same number of hours as hired workers, then

* PAGE 3
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TABLE 3
Fresh fruits and vegetables, import shares of U.S. consumption, 2007
import share of tmport share of
Commodity C ion2007 C i consumption2007
Mangoes 100% Apricots 22%
Limes k U100 Watermelon . pal
Bananas 100 Raspberries 14
Papayas : 94 Onions 14
Green onions™ ) 91 Snap beans 11
Pineapples : N : 90 Broceoli 5 R ; 1Y
Asparagus 78 Peaches and nectarines 10
Kiwifruit S Cariots S S
Avécados 64 Cherries 2
Grapes . 57 - : Strawberries S
Cucumbers 52 Oranges 8
Squash 51 Apples 7
Blueberries 43 Lemons 7
Tomatoes o : 41 Cauliffovrer 6
Cantaloupe ) 35 Grapefruit 5
Honeydew : B e Cabbage 5
Radishes 29 Spinach 4
Tangeriries ; . 27 Head Iettuce 3
Pears . 23 Sweet corn 2
Piums : 22 Leaf/romaine lettuce 2
¥ Green onicn data from USDA, Agrict
SOURCE: USDA, Economic § riook and Vegetables and Melons Yearbook: USDA, Agricuttural Marketing Service,
Fresh Fruitand Vegeta

one-third of the work on U.S. farms was performed by

hired workers.

Farm employers, by size of farm,
geography, and commodity
Less than a quarter of all U.S. farms, 482,000 of 2.2
mitlion in 2007, hire workers, and only 36,000 of these
had farm labor expenditures of $100,000 or more (fewer
than 10,000 had annual payrolls of more than $250,000).
These farge farm employers accounted for 75% of total
farm labor expendirures, and on these farms, hired workers
do most of the farm work.

In 2007, five states accounted for 43% of the $22

billion in hired farm labor expenditures: California ($5

MG PAPER #295 « MARCH 21, 2011
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billion), Florida ($1.2 billion), Texas ($1.2 billion),
Washington ($1.2 billion), and Oregon ($815 million).?
U.S. farmers reported hiring 2.6 million workers
directly’ {the same worker reported by two farmers is
counted twice), and the same five smres accounted for
41% of direct-hire workers: California (448,000), Florida
(115,000}, Texas (155,000), Washingron (240,000), and
Oregon (106,000).

Farmers spent an additional $4.5 billion on contract

labor, that is, workers brought to farms by farm labor
contractors and custom harvesters, Farmers do not report
to the Census of Agriculture how many workers were
brought to their farms by contractors and other inter-

mediaries. However, if total farm labor expenses of $26.4
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Fruit-vegetable-horticultural farms, labor expenses and workers hired,
United States, 2007
Al farms
with labor Vegetables Fruits Greenhouse, Three Share
expenses & melons & nuts nursery sectors of alt Dairy
Direct hire farms {number) - 482,186 13,642 36,203 236150 73550 .- 15% 30,994
Labor expenses ($000) $21877.661 1 52,201,9297 1 §3514,033 $4,608,926 $10,414.888 48% 2,837,455
Distribution - -~ : T00%: - 10% 6% 21% 48% A% T3%
more than $250,000. . 14,627 i 3574 CoU3er L 7as2 51%: 2,676
Contract farms (number} 182,701 5265 30075 7,638 42978 24% 5313
Labor expenses ($000) 54,514,166 $883842  $1,977.432 $306,091 53,167,365 70% 123,747
Distribution 100% 20% 44% 7% 70% 70% 3%
more than $50,000 11,261 1399 4,847 802 7,048 63% 543
Direct bires farms (number) 482,186 0 136421362037 23515 73,550 15% 41,965
Workers hired - 263650971 255940, 613,889 357,064 1220803 aen 207307
" more than 150days 0114307 - n d4,087 148,705 80850 414542, 4% 15003
“fewer than 150 days-. 17250700 170,953 465,184 170,214 806,351 AP 92,304
Fewer thin 150 déys fshare) " 6501 7. 76% 48% 66% s
SOURCE: Census of Agriculture 2007, U5, Table 62,

bitlion are divided by the average earnings of U.S, hired
workers in 2007, $10.21 an hour, then the number of
full-ume equivalent (2,000 hours) jobs on U.S. farms was
1.2 million.

FVH commaodities accounted for a third of U.S. crop
sales, while FVH farms accounted for one-half of direct-
hire labor expenses and 70% of contract labor expenses.
Over 73,500 FVH tarms hired farmworkers in 2007, but
fewer than 7,500 had labor expenditures of $250.000
or more. The Census of Agriculture does not release the
share of ol labor expenditures accounted for by these
large farm employers, but it is likely that they pay two-
thirds or more of farm wages. Similarly, the roughly 7,000
FVH farms that spent $50,000 or more on contract labor
likely accounted for two-thirds or more of total contract
labor expenses.

Table 4 highlights several features of farm labor ex-
penditures. First, most FVH employers were fruit and
nut farms, bue almost half of the 7,442 FVH farms with

$250,000 or more in labor expenditures were greenhouse

EPLBRIEFING PAPER #295 « MARCH 21, 2011

and nursery operations. Second, greenhouse and nursery
operations accounted for a fifth of total farm labor expen-
ditures, which was almost as much as fruit and vegetable
farms combined. Third, dairy farms, the major employer
in the livestock sector of farmworkers, accounted for
13% of total farm labor expenses, and the roughly 2,700
largest dairies {cach with labor expenditures of $250,000
or more) likely accounted for rwo-thirds or more of dairy
labor expenses.

Some 63% of the 2.6 million workers hired by U.S.
farms in 2007 were employed fewer than 150 days on
the farms that reported them, a common definition of
seasonal worker. FVH farms had about the same share of

total, year-round, and seasonal hires as their share of farm

labor expenses, 45-47% versus 48%. Fruit farms reported
the most seasonal hires, about 465,000, and greenhouses
and nurseries reported about the same number of seasonal
workers as vegetable and melon farms, abour 170,000,
While fruit and vegetable farms might be expected to hire

more SC‘ASOH‘Ji (hzm ymr—mund workcrrs, iris surprising thll[

» PAGE &
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almost half of the workers hired by grccnhouses, nuseries,
and dairies were employed for less than 150 days by the

OP(;‘YZl[Ol’ epo T[ll’lg [hcm.

Immigrant farmworkers

Most U.S. farm employers are older white males, while
most U.S, hired workers are younger Hispanic immigrants.
The U.S. Department of Labor’s National Agricultural
Worker Survey (NAWS), which surveys workers employed

on U.S. crop farms, reported that almost three-fourths of
crop workers were born in Mexico and a quarter were
born in the United States. Over half of the workers
interviewed berween 2005 and 2007 were unauthorized
(Carroll, Saltz, and Gabbard 2009}).¢ The unauthorized
share of workers was highest in the Western states, more
than 60%, and lowest in the Midwest, less than 30%.
The NAWS interviews over 2,000 crop workers” each
year. Despite the stable 50% share of crop workers who
are unauthorized, several trends poinr to improving con-
ditions for farmworkers. First, the share of workers hired
directly by farmers, rather than via farm labor contractoss,
rose from 75% in the late 1990s o more than 85% be-
sween 2005 and 2007; directly hired workers rend 1o earn

s to receive work-related

higher wages and are more likel
benefits. Second, a rising share of crop workers—75% of
those interviewed between 2005 and 2007 —had only one
farm employer, and the average weeks of farm work have
been rising since the late 1990s (Carroll and Salzz 2008).
Third, after a few years of modest increases, average hourly
earnings in 2007 reached $9.35 an hour in the USDAS
employer survey and $8.65 an hour in the NAWS.
Abourt three-fourths of the workers interviewed
berween 2005 and 2007 for the NAWS worked in fruit
and nut crops (33%), vegetables (249%), and greenhouse
and nursery crops (21%). Crop workers earned an average
$8 an hour in 2006, half of the almost $17 average hourly
earnings® of U.S. production workers? (Carroll and Saltz
2008). Because crop workers work two-thirds as many
hours as full-time workers (2/3 x 2080 = 1387.4), their
annual earnings of $11,100 averaged one-third of the
almost $35,000 average of nonfarm production workers.
In addition, most crop workers reported no employment-
related benefits, such as healch insurance or pensions,

from farm employers.

EP1 BRIEFING PAPER #295 » MARCH 21, 2017

Most hired workers stay in the seasonal farm work-
force a decade or less, and the NAWS found thatr 15%
of crop workers were newcomers (i.e., in the U.S. farm
workforce for less than a year) between 2005 and 2007.
Relatively low wages and seasonal jobs reduce the appeal
of working on crop farms. Those attracted to this work
are generally workers whose alternative U.S. job options
are limited by lack of English-language skills, education,
and other factors.

This last point deserves elaboration. Farm employers
often say that seasonal farm jobs require skills that most
U.S. workers do not have, and so employers presumably
have an incentive to recruit and rerain skilled farm-
workers. However, it is more common for farmers to call
labor contractors and other intermediaries and request a
crew of workers than for employers to have formal recruic-
ment systems and measures of on-the-job performance.™

Furthermore, many of the foreign workers employed
on U.S. farms do not have experience in their country of
origin with the commodity in which they are employed
in the United States. For example, Jamaica, Mexico, and
Thailand arc not major producers of tree fruits such as
apples, a commodity that employs workers from these
countries in the United States, and Mexico and Central
American countries are not major producers of oranges,
raisin grapes, and many of the other U.S. commodities
that employ workers from these countries. The major
skill of immigrane farmworkers may be their willingness
1o work at the wages and conditions presented to them
rather than experience with the commodity from their
countries of origin.

An analysis of California unemployment insurance
(UD) data suggests very high turnover among farm-
workers in that state (Khan et al. 2004). California requires
employers who pay $100 or more in quarterly wages to
obrain a Ul reporting number and pay Ul maxes,' and
those with agricultural Standard Industrial Classification
or North American Industry Classification System codes
reported 1.1 million unique Social Security numbers
{§SNs) in 2001, a year in which average employment on
the state’s farms was about 400,000,

There were about a million unique SSNs or farm-
workers in 1991, 1996, and 2001, and they had an average

1.7 million jobs cach year, but there is little continuiry
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from year to year. Only 25% of the SSNs were reported
by farm employers in all three years, and only 40% of
the SSNs reported by agricultural employers in 1996 were

also reported by agriculuural employers in 2001.

Adjusting to higher wages:

case studies

What would happen to fruit and vegetable production
and exports if farmworker wages and labor costs rose?
Farm operators could adjust to rising labor costs in
several ways. First, they could Increase the productiviry
of current workers by picking fields less often or providing
workers with productivigy-increasing harvesting aids, such
as from-the-field conveyor belts that reduce the time
required to carry harvested commodities. Taking this idea
astep further, operators could introduce labor aids to raise
productivity and encourage farmworkers to remain in the
farm workforce longer; making farm work less physically
demanding may also induce new workers into the farm
wortkforce. An example of a productivity-increasing labor
aid is a ligheweight ladder for climbing trees; alternatively,
farm operators could switch to dwarf trees and eliminate
the need for ladders alrogether,

Second, farmers could mechanize activities to reduce
the need for hand-harvest workers. Mechanization has been
the dominant response to higher labor costs throughout
U.S. history, and helps to explain how the United States
went from 95% of the population living on farms in the

first Census of Population in 1790 to less than 2% today.

Mechanization can focus on pre-harvest activities, as when
chemicals or precision planters reduce the need for hand-
weeding and hand-thinning of crops; harvestng; and
post-harvest handling, as when harvested crops are placed
in 1,000-pound bulk bins and moved with forklifts rather

than in 50- or G0-pound lugs that are carried manually.

Higher wages in apple production

“The state of Washingron produces 55-60% of U.S. apples.
Washington apple growers aim to sell their crop as fresh
apples to consumers, and generally do, since the price
of apples sold for processing is much lower. China, the
world’s largest apple producer, accounts for a quarter of
the world’s apple exports and the United Stares a sixth

of global exports. However, China does not export fresh

EPIBRIDFING PAPER #2095 » MARCH 21, 2011

apples to the United States, only processed apple products
such as apple juice.

The United States exports almost a quarter of its
apple production and is a net exporter of fresh apples.
One reason for rising fresh-apple exports is newer varieties
preferred by consumers. For example, between 1990 and
2010, the Red and Golden Delicious varieties fell from
more than 80% of the apples produced in the Western
states to less than 40%, while the Gala and Fuji varieties
more than doubled, from less than 10% o almost 25%.
Diversifying varieties has lengthened the apple harvesting
season, which now runs from mid-August to late October,
up to four weeks longer than in the past.

If labor costs rose, Washington’s fresh apple industry

would likely make several changes thar increase worker

productivity. Most newly planted apples are semi-dwarf

or dwarf and planted in rows with trellises to support the
weight of the fruit. Newly planted varieties often require
more careful pruning, which occurs during the winter
months when unemployment rates are typically high for
seasonal farmworkers,

Apples growing on dwarf trees are much casier for
pickers to locate, and so the use of dwarf trees increases
worker productivity. Fewer ladders would reduce falls,
improving worker safety, and enlarge the pool of apple
pickers beyond the young men who are best suited to
climb ladders.

Most apples are picked for picce rate wages that range
from $15 to $25 per 1,000-pound bin, and most pickers
earn more {up t0 25% meorc} than \‘(/ﬁlshingmn's minimum
wage, which was $8.55 in 2010. Older and lower-value
varicties such as Red and Golden Delicious are often
picked only once or twice, while newer and higher-value
vatieties are picked more often, increasing hours per acre.
If piece rates and hourly earnings rose, the shift from
raditional to newer apple varieties would likely accelerare,
which would make labor more productive because most

new plantings use dwarf rootstocks.

Harvest mechanization is less likely than increased use
of mechanical aids. Apples bruise easily, and this limis che
use of the shake-and-carch harvesting machines widely
used to harvest tree nuts. Apples are also relatively heavy,
so bins full of them could dp the hydraulic platforms on
which workers might stand for picking. However, hydraulic

&
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platforms can be used to prune trees, limiting the need to
move and climb ladders.

Washington is also the major producer of sweet
cherrics, whose production has more than doubled in
the past two decades. Cherries are an unusual commodity
because grower prices have remained high despite sharply
rising production, As a result, growers have been willing
to pay high piece rate wages for harvesting cherries,
and many harvest workers earn $13 to $15 an hour.
Washington's demand for harvest fabor has a saddle
shape; it peaks in June-July for the harvest of cherries
and again in September-October for apples. Thinning
apples and picking pears in August are lower-wage jobs,
which is one reason why some Washington apple growers
have turned to foreign “guest” workers so they can employ
“loyal” workers, that is, workers who remain available for

both higher- and lower-wage jobs.

Higher wages in orange production
Almost all Florida-produced oranges, the official state
fruit, are turned into juice, while two-thirds of California-
produced oranges are sold fresh to consumers. U.S. pro-
duction of oranges for juice has been declining since the
fate 1990s duc to the urbanization of farmland, freeze and
hurricane damage, and two diseases, citrus canker and
citrus greening. Imports of frozen concentrated orange
juice from Brazil, the world’s largest orange juice producer
and exporter, have been rising despite a wariff of 7.85 cents
a liter. Abour 309% of ULS. orange juice is imported, mostly
from Brazil. Tropicana, owned by PepsiCo, and Minute
Maid, owned by Coca-Cola, account for rwo-thirds of
U.S, rewil orange juice sales.

Florida’s orange groves are often owned by corporations
or have absentee owners who rely on a variety of inter-
mediaries to produce oranges. For example, a farm
management company may care for the ripening fruit,
and a contractor may harvest ir and haul it to a processor.
Florida has more farm labor contractors than any other
state, more than 2,500 in recent years, and they vary in
their capabilities and adherence to labor and immigration
laws. Some provide only harvest workers, while others buy
the orange crop on the tree and profit from the difference
between what they reccive from the processor and what

they paid for the on-tree crop.
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Florida’s layered labor market has contributed to 14
slavery and involuntary servitude cases involving farm
labor contractors between 1996 and 2006."* However,
owners and operators of orange groves are rarely punished;
they claim ignorance of the contractor’s activities and
assert that a farmer hiring a contractor to harvest oranges
is analogous to a homcowner hiring a painter to paint
a house. Orange grower Jim Griffichs said: “1 wouldn’t
have the slightest idea who any of them [workers] were
or where they are from. Theoretically, you can be fined
or penalized for thar [hiring unauthorized workers]. But
it doesn’t matrer to me because [ dont ever see them or
know anything about them. ... That's the responsibility of
the guy [contractor] hiring them to determine whether
they're legal or not. The Lability goes back to him.™

An acre of oranges yields 300 to 400 ninety-pound
boxes of fruit worth $5 1o $6 or $0.05 w0 $0.06 2 pound.®
Harvesters receive $0.75 to $0.80 for each box picked
and dumped into 900-pound field bins, less than a cent
a pound. Orange harvesting involves climbing fadders,
picking oranges, dropping them into a picking sack that
weights 60 to 70 pounds when full, and emptying the
sacks into the bins, after which a “goat truck,” often a
school bus with the sides and roof cut off to resemble a
farbed truck, takes the bins to a trailer that hauls the fruic
10 a juice concentrare plant.'®

Florida orange production is moving from the center
to the southwest of the state. Newer plantings with
smaller trees planted closer together are better suited ro
mechanical harvesting, which involves continuous-canopy
harvest machines that have fingers that reach into trees,
pull ripe fruit off the branches, and drop it into a catching
frame or to the ground to be picked up. The machines are
expensive, and usable only in otange groves that have
been designed and pruned for mechanicat harvesting, but
they reduce harvesting costs by up w 50% compared to
hand-harvesting,

Less than 10% of Floridas oranges are mechanically
harvested. Mechanization would be sped up by rising
wages, improvements in the machines and farming practices,
or reduced tariffs that currently protect the Florida growers
from cheaper Brazilian imports. The key short-term issue
involves the request te approve a chemical loosening agent

to facilitate mechanical harvesting of Valencia oranges,
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whose trees hold both mature fruic and next year's crop. If

too much force is applied to harvest the mature fruit, then

the next year’s crop is damaged, and an abscission chemical

would loosen only the marure fruit.

Higher wages in lettuce production

California {75%) and Arizona (25%]) produce virtually
alt U.S. lertuce; Arizona production is limited to the
winter months. U.S. lertuce production increased more
than 20% berween 1990-92 and 2005-07, but there has
been a shift in the type of lertuce preferred by consumers
over the past quarter century. Leaf (13%) and romaine
(27%) letruces are increasing their share of the market,
while the share of iceberg or head lettuce has declined,
though it is still 60% of ULS. lettuce production. More
than 60% of U.S. letruce is sold in bags, and a rising share
is produced under contract for the companies that dominate
the bagged salad market, Dole and Fresh Express.

A handful of large producers dominate the produc-
tion of letruce, which occurs in Salinas most months
of the year and in the California-Arizona desert during
the winter months. Large letruce producers have a
history of innovation, from developing vacuum tubes
that cool heads of lerruce quickly to packaging lettuce
in refrigerared bags.

Most head lertuce is harvested by crews of about 40
workers who walk behind slow-moving conveyor belts,
cut heads of lettuce, and place them on the belr, where
they are conveyed to packers who wrap them with film
and pack them into cartons. Most fields are picked
twice. Most growers are relucrant o adopt a once-over
mechanical harvester because heads of lettuce do not ripen
uniformly, so they could lose a quarter of the crop with a
once-over harvester. Baby-leaf letruces are usually harvested
by $250,000 machines that have a band saw to cut up 1o
seven tons an hour, replacing 140 hand workers.

Lettuce has been called green gold because of its
profitability, and unions were quick ro targer large and
profitable lettuce growers in the 1970s. Most of the large
growers had union contracts with the United Farm Workers
or Teamsters thar offered enery-level wages twice the
minimum wage as well as work-related benefits (including
health insurance and pensions) that were rare for seasonal

farmworkers. However, rising illegal migration in the

EF] BRIEFING PAPER #2895 » MARCH 27, 2071

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00127 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

121

1980s reduced the number of union contracts, and today
most lettuce is produced by nonunion workers.

There were reports of labor shorrages in the Yuma-
area lettuce industry in-2005-06. Large growers operate
in this region about four months a year, and they have
traditionally relied on green-card commuters, Mexicans
with U.S. immigrant visas who clect to five in Mexico
and commute daily to U.S. jobs. Green cards were readily
available for Mexicans living in the border-area who had
U.S. job offers in the 1960s and 1970s. As the number of
green-card commuters shrank, younger workers with false
documents sometimes joined border-area crews. How-
ever, stepped-up bordes-area enforcement, plus low wages
in the border area, encourage younger workers to migrate
to the interior of the United States, where they arc not
subject to daily Border Patrol inspections. The shrinking
and aging green-card commurer workforee, plus the
availability of low-cost housing in the Yuma area, has en-
couraged some lettuce firmos to hire H-2A workers, legal
guest workers who must be provided with housing while
they work seasonally in the United States.” The fact that
some of these FI-2A workers live in Mexico instead of in
Yuma

area housing explains why there are more H-2A
admissions in Arizona in Department of Homeland Security
data than in any other state.

“The United States exports about 10% of the lettuce
it produces, and 85% of U.S. letruce exports go to
Canada. The United States is a net importer of lettuce
from Mexico, but imports account for less than 2% of
U.S. lettuce consumption. The major reason why some
United States growers produce letruce in Mexico is be-
cause they need a backup source of supply in the event
thar disease or weather, especially in Arizona during the
winter months, internupts production and wriggers penalty
clauses in their contracts to provide bagged salads. Lettuce
growers opetating in Mexico acknowledge that wages are
lower there, bur production costs are similar because of

[hC “(‘Cd o pay ﬂ'i\l]SPOl’[‘dIi()ll COSIS 1O the LJni[(‘d States.

Higher wages in tomato production
There are three major types of tomatoes grown in the
United States Mature-green tomartoes are picked “green”

and ripened with ethylene, a gas that warns them red and

vields the hard “slicing tomato™ desired by U.S. fast-food
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chains. Vine-ripened tomatoes picked when red are pre-
ferred by many consumers. Processing tomatoes are grown
primarily in California, picked red by a once-over harvest-
ing machine, and turned into catsup and other tomato
produces. Almost 40% of U.S. tomatoes are imported,
primatrily vine-ripe tomatoes from Canada and Mexico.

Florida produced almost 60% of U.S.-grown marture-
green tomatoes in 2007, primariiy during the winter
months, and California almost 30%, primarily during
the summer months.'s Mature-green tomatoes are hand-
picked into 32- to 35-pound buckess. In Florida, where
tomato production is concentrated among 16 growers
in the Bradenton-Palmerto region south of Tampa and
around Immokalee, pickers receive $0.40 o $0.45 a
bucket, a picce rate of 1.5 cents a pound which has
not changed significantly in two decades. Most Florida
growers extend their season by growing tomatoes in
Georgia, South Carolina, North Carolina, Tennessee,
and Virginia, and rely on labor contracrors to supply
crews who move north with the harvest,

The Coalition of Immokalee Workers organized boy-
cotts of fast food chains, the major buyers of mature-green
tomatoes, until they agreed to raise the price they paid for
Florida mature-green tomatoes by a cent a pound and pass
the extra penny on to pickers. Taco Bell (2005), McDonald’s
{2007), Burger King (2008), and Subway {2008) signed
agreements with the CIW. However, the extra payments

made by these womato buyers accumulated in grust accounts
until November 2010, when the Florida Tomato Growers
Exchange allowed its member-growers to distribute the
extra money paid by buyers of tomaroes to workers,

The United States is a net importer of tomatoes
from Canada and Mexico; the United States exports
mature-green tomartoes and imports vine-ripe tomatocs.

Canadu’s greenhouse-grown vine-ripe tomatoes, many

grown around Leamington, Ontarie with the help of

Mexican workers admitted under the Seasonal Agricul-
tural Workers Program, are exported to the Eastern and
Midwestern states (Cook and Calvin 2005).

There are several possible responses o an increase in
wages for tomato pickers. First, there could be renewed
interest in mechanization, especially if tomato varieties that
did not have to be staked and were amenable to once-over

harvesting were developed. Second, since most mature-
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green tomatoes are used in the food-service industry,

higher wages could lead o higher prices and reduced

usage of slicing tomatoes. Third, imports of mature green

tomatoes from Mexico and other countries might rise.

Adjusting to higher wages
in trade: likely scenarios
The United Srates is a net exporter of some fruits and
vegetables, such as fresh apples and lettuce, and a net
importer of others, such as orange juice and fresh tomatoes
(Calvin and Cook 2001), Because fresh fruits and
vegetables are mostly water,”” high transportation costs
mean that the major U.S. export markets for fresh fruirs
and vegetables are neighboring Canada and Mexico. The
cffects of rising farm wages on fruit and vegetable
exports are likely to be minimized by the fact that other
suppliers of these commodities to Canada and Mexico
face higher transportation costs than the United States.
Furthermore, increases in U.S. productivity in producing
these commodities could limit price increases.

Fruir and vegetable exports can be broken down into
three types, and for each the impact of rising U.S. farm
wages is likely to be modest:

1. Exporss fucing limited competition. U.S. exports of fresh
apples and lettuce to Canada and Mexico are likely ro
face little competition from local production or other
exporters if rising U.S. farm wages maise production
costs. The major effect on ULS. exports of these com-
modities is likely to be some reduction in consumer
demand as a result of higher prices. The exact amount
of the drop in demand depends on the price elasticity,

which is fow for most fruits and vegerables.

£

Season- and transportation-dependent exports. The
United States exports high-value fresh fruits and
vegetables such as cherries and lertuce to Japan and
Hong Kong when there is limited local production.
Rising farm wages, even if passed on ro consumers,
may have limited short-term impacts on fruit and
vegetable exports to these distant markers, where the
major threat to U.S. exports comes from lower-cost
and high-quality production that is closer to these

markets, such as Chinese production for Japan.
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Storable exports competing with low-cost production
abroad. Fresh apples can be stored up to a year and
raisins and frozen or canned fruits and vegetables
can be stored several years. The long-run competi-
tiveness of storable U.S. fruit and vegerable exports
depends on increasing yields and productivity in the
United States to compete with lower-cost production
elsewhere. Currently, the federal government sub-
sidizes research to improve yields and curb diseases
in specialty crops and, after a several decade hiatus,
has recently resumed fimited support for labor-saving
mechanization research. However, the major federal
assistance to U.S. fruit and vegerable exports are
subsidies to commodity groups to promote their

commodiries abroad.

Similarly, fruit and vegerable imports can be categorized

in three ways, and again the impact of rising U.S. farm

wages would be small:

Imports that compete directly with U.S. commodities.
Relatively few fruits and vegetables are imported
during times of peak U.S. producton; instead, most
fulfill off-scason demand. There is often some spill-
over berween imporss and U.S. production as produc-
tion winds down abroad and picks up in the Unired
States, as when Mexican wble grape imports in May-
June compete with carly U.S. production. However,
imports are minimal during the July-September peak

period of U.S. table grape production.

Imports that meet off-season demand. U.S. consumers
increasingly purchase fresh fruits and vegerables year
round, alfowing producers in Chile, Mexico, and other
countries to supply commodities when there is litde
or no ULS. production. Because imports are measured
on an annual basis, they can rise year-after-year with-
out threatening U.S. farmers and farmworkers if they

fill off-season demand in the United States.

Imparts of commodities that the U.S. does not produce.
The U.S. produces very few bananas and other
tropical fruits, and these accounted for just over 10%

of the 270 pounds of fruit consumed by the average
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American in 2009. Noncompetitive imports affect
U.S. farmers and farmworkers only indirectly, as
more banana imports may reduce demand for apples,

unless overal] fruit consumption rises.

Next steps for foreign workers

Farm employers and worker advocates in December 2000

agreed on an immigration reform plan known as AgjOBS

that would allow currently unauthorized farmworkers

and their families to become legal immigrants and would

make it easier for farm employers to recruit and employ

H-2A workers. In the decade since the AgJOBS proposal

was negotiated, U.S. fruit and vegetable production has

expanded, the share of unauthorized farmworkers has been

stable at about 50%, and more farmers, notbly vegetable

growers operating during the winter months in Arizona

and fruit growers in Washington, have turned to the H-2A

program to obrain workers.

The changes in the U.S. fruit and vegetable industry

since AgJOBS was negotiated suggest three possible

nexe st

L

Examination of the obstacles to productivity-increasing
and labor-saving changes in the major craps employing
farmworkers, For example, Environmental Protec-
tion Agency approval of abscission chemicals to
loosen ripe oranges could accelerate mechanical
harvesting of Florida oranges that are processed
into juice, as could falling costs for the experimental
technology-dependent scout-and-harvest mechaniza-
tion systemns that use scout machines to locate ripe
fruit and transmit the information to other machines
for harvesting,

Commodities with expanding acreage are likely
to mechanize faster, since most new plantings of
perennials are designed for the use of machines and
mechanical aids in pre-harvest and harvest activities.
The federal government plays key direct and indirect
roles in shaping the level of production, methods of
production, and exports, so its programs, subsidies,
and regulations warrant careful examination to
derermine how rising wages are likely to affece U.S.

farmworkers and trade patterns.
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2. A focus on the commodities and areas with growing
dependence on H-24 workers. Even without the
employer-friendly changes to the H-2A program in-
cluded in AgJOBS, the number of H-2A workers has
been expanding. Many are in the United States for 10
months or more, meaning thar H-2A workers may
fill 10% of the roughly one million farm jobs in the
United States lasting more than 150 days in U.S. agri-
culture (there were 911,000 more-than-150-day jobs
on U.S. farms in the 2007 Census of Agriculture).

What are the implications of the expanding H-2A
program for the legalization envisioned in AgJOBS?
Are Arizona vegerable and Washingron fruit farmers
relying on H-2A workers to be their core labor
forces and turning to farm labor contractors who may
employ unauthorized workers 1o supplement these
core labor forces? Many of the farm employers who
have turned t H-2A workers in recent years stress
the importance of “loyal” workers, noting that some
U.S. workers left the farm for construction and other
ronfarm jobs between 2005 and 2007, With the
Department of Labor routinely certifying the em-
ployment of H-2A workers for 10 months, what was
once a “scasonal workers for seasonal jobs” program
is becoming a program to fill what in agriculture are

considered almost year-round jobs.

3. Examination of the horticultural end of the FVH
spectrum, i.e., greenbouses and nurseries, as well as
dairies that employ large numbers of farmworkers.
Greenhouses and nurseries are major farm employers;
they hired twice as many more-than-150-day workers
as vegetable farmers in 2007 and the same number

of less-than-150-day workers as vegerable farmers.

Greenhouses and nurseries face uneven competi-
tion from imports—there are many flower imports,
but few plant imports (except from Canada). Many
U.S. nurseries are located in fase-growing urban areas
where workers have a better chance of finding non-
farm employment in the off-season.

The dairy industry had higher farm labor expen-
ditures than vegerable and melon farms in 2007, and
would be allowed to hire H-2A workers if AgJOBS

EPI BRIEFING PAPER #295 » MARCH 21,2

were enacted. Dairies are very dependent on govern-
ment policies, from protectionist trade policies to
subsidy programs that prop up milk prices, and dairy
is likely to loom larger in farm labor debates as fruic

and vegerable producers mechanize.

Conclusion

Most U.S. farm exports are field crops such as corn and
wheat, burt a rising share consists of high-value com-
maodities, including fresh fruits and vegetables. Labor costs
are 20-40% of the variable production costs incurred to
produce apples and other tree fruits as well as letruce and
other vegetables. If farm labor costs rise, employers would
respond by trying to raise productivity via increased in-
vestments in productivity-increasing techniques for use by
hand-pickers (lighter ladders, conveyor belts) and labor-
saving technologies (harvest machines). They may also
make management changes, such as repicking ficlds less
often or recruiting and retaining the best workers.

Producer responses to rising wages are likely to vary
by commodity, size of employer, and area. Large farms
produce most U.S. fruits and vegetables, and they are more
likely than smaller growers to develop and adopt new tech-
nologies and to make changes to their labor-management
systeras. Rising wages, for example, may encoutage some
producers who now rely on labor contractors and other
intermediaries to hire such workers directly.

Efforts to mechanize pre-harvest, harvest, and post-
harvest rasks are ongoing. However, implementing
mechanization often requires changes in farming practices,
such as planting smaller trees and pruning them to
facilitare the use of machines, making machines cost-
effective compared with hand harvesters, and changing
handling and selling practices to accommodate machine-
picked fruits and vegetables. Government can play an
imporaant role in accelerating mechanization through
research subsidies and regulatory changes, and by encour-
aging cooperation berween farm operators and packers
and processors.

U.S. production and exports of fruits and vegerables
are rising, but hired farmworkers are sharing little of the

increased revenues from the trend of increasingly afffuent
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and health-conscious consumers buying more produce.
Between 1989 and 2009, average hourly earnings for
U.S. farmworkers increased only 31.52, from $8.55 to
$10.07 (in 2009 dollars). If farm wages rose, there is lirde
threar ro consumer pocketbooks because of the tiny share
of the retail price that goes to farm kbor. And if higher
wages prompt changes in farm management practices that
increase worker productivity, then a wage increase mighe
even serve to expand rather than reduce U.S. production

of fruit-vegetable-horticulture commodiries.

~—Philip Martin is professor of Agricultural and Resource
Economics at the University of California, Davis, chair of the
University of Californias Comparative Immigration and
Integration Program, and editor of the monihly Migration
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Appendix: Status of mechanization in fruits and vegetables

Most U.S. fruits and vegerables are harvested mechanically
(see Table A1). About 75% of U.S. vegetable and melon
acreage was machine-harvested in 2000, as was 55% of
U.S. fruit production (Sarig ct al. 2000). The harvesting
of vegerables is easier to mechanize because most are

annuals, so the harvest machine can destroy the plant. The

harvesting of commodities that are processed often
occurs before the harvesting of the same commodity for

the fresh market.

Mechanizing the harvest of a fruir or vegemble is
more akin to a process than an event, reflecting the fact
that new plant varieties may have 1o be developed w
facilitate machine harvesting, farming methods may have
to change, and packing and processing systems may
have to be adapted to deal with the machine-harvested
commodities. Some vegetables that grow below ground,

such as potatoes, are harvested mechanically by machines

that scoop up the commodity, sift it from the soil, and

TABLE A1t
Harvest mechanization in U.S. fruit and vegetable crops
Commodity Typical type of harvest Commodity Typical type of harvest
Fresh Processed Fresh Processed
Deciduous tree fruits Below-ground vegetables R R :
Apple Hand Hand (a} Beets Rand Machine
Apricots i - Hand : Hand {2) Carvots Maching (k) Machine
Avocadoes Hand NA {b} Garlic Hand Machine
Cherries, sweet . Hand Hand (3 Greenonjons. " - Hand * Hand
Cherries, tart NA Machine Leeks Hand Machine
Dates e . Hand. oo Hand Onions : 2 Hand/machine (o) - Machine
Figs Hand <) Parsnips Hand/machine Machine
Kiwi Harid NA Potatoes Machine Mathine
Nectarines Hand Hand (a) Sweet potatoes Machine Machine
Otwes " NA “Hand/machine Radishes Hand/machine th} - NA
Peaches, freestone Hand Hand (a} Turnips/rutabagas Hand Machine
Peaches, dingstone forcaniiing  NA™ . Hand/machine - Aboveé-ground vegetables L
Pears Hand Hand (a} Artichokes Hand NA {b}
Phums : Hand) Hand () Asparagus : Hand - Hand
Prunes Hand Machine Broceofi Hand Hand/machine
Grapes ) i Brussels sprouts . Hand Hand
Wine/juice (grapes) NA Machine i} Cabbage Hand Machine
Raising. "7 CNA Hand/machine Califiower Haid. L Hand
Table grapes Hand NA Celery Hand Machine
Berries : Corn, sweet ‘Hand/machire - Machine
Blueberries, cultivated Hand Hand/machine {1} Cucumnbers Hand Hand/machine
Blueberries, wild Hand Machine Eggplant: Hand B Hand
Cranberries Machine Machine Herbs Hand Machine
Raspberries/blackberries Hand Hand/machine (1} Lettuce g Handd/maching {j) NA
Strawberries Hand Hand Lima beans Machine
Mushrooms Hand Hand ()
cont. on page 16
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TABLE A1 ({CONT.)

Harvest mechanization in U.S. fruit and vegetable crops

Commodity Typical type of harvest Commodity Typical type of harvest
Fresh Processed Fresh Processed
Citrus fruit Above-groiind végetables
Grapefruit Hand Hand {a) Okra Hand Handg
témonslimes - Hand. - Hand ) Peds L THand Machine
Oranges Hand Hand/machine Peppers, chili Hand Hand/machine {f)
Tangerines . . o Hand Hanid {a) " Peppers, swest " " Hand : U fand
Melons Potatoes Machine Machine
Camtaloupe, honeydew Hand - ° {a} Snap beans. - S Hand/maching {g) Machins
Watermelon Hand {a} Spinach Hand/machine (m} Machine
Tree nuts' ) Squash and pumpkins Hand v Machine:
Almonds NA Machine Squash, summer Hand Hand
Hazelnuts NA“C ) Sweetpotatoes Hand/machine . Machine
Macadamias NA i) Tomatoes Hand Machine
Pecans : N NA Machine
Pistachios NA Machine
Walnists ™ - : NA Wachine

NA = not applicable.

commodities are hand-harvested and dest!
rria avocadoes and artichokes are harve:
Dried figs dry on the tres and fall naturally & ground for coliection.
. Most nuts that gr 25 are harvested with machine:
macadamia nuts go not ripen uniformly,

Lo Upto 10% of wine grapes, mostly those dest
J. Babyletiuces are often harvested with a saw-bs
k. Bunched carrors with tops are hand-harves

1 Bersies destined for the fresh market are often hand-hary
m. Bunched spinach is hand-harvested; bagged spinach i

SOURCE: Adapted from C

#t and Martin (2010); Sarig &

old fresh, but some
sty market, white pr

gent onicns with 3 high water content are often hand-harvested, while pungent onions with less water are ¢

trunk or limb andd s
he ground, and a
often machine-harvested,
15 used 10 make gro rvesied
eans usually have a hig
d in burches with wops are hand-han,
s costing more than $14 a botile, are ha

i

Harvested,

m, et are rachine-harve

convey it to a truck or wagon. Most vegetables that grow
above the ground, including lettuce and fresh-market
tomatoes, are hand-harvested.

Some fruits and nuts that grow on trees are harvested
by machines that grasp the trunk or limbs and shake the
commodity to the ground or into a catching frame. The
key to mechanizing the harvest of tree crops is to develop
shake machines that have sufficient force to dislodge the
fruit or nut crop withour damaging the tree and thus
reducing yields in future years. Fruits that are processed
are more amenable o being shaken off trees than fruics

that are sold fresh, so as a resule tart cherries are more
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likely to be harvested mechanically than sweet cherries. In
some cases, abscission or loosening chemicals are applied to
the ripe fruit ro make them easier to dislodge by shaking.
Florida oranges that are processed into juice are likely to
be harvested mechanically if abscission chemicals are
approved to loosen the fruit from the stems (Roka 2009).

Mechanical harvesting is generally motivared by
efforts to save labor costs. The process of developing new
plant varieties and machines to harvest fruits and vegetables
is often lengthy, and can be sped up or stowed down by

government, which can be involved in the process in

many stages, from research to grading the commodity.

» PAGE 16
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The poster child for successful government intervention
to mechanize a harvest is the processing tomato industry,
whose harvest in California was mechanized in less than a
decade after the Bracero program, which had allowed the
seasonal importation of contract workers from Mexico,
was terminated in 1964.

Tomaro harvest mechanizarion combined the efforts
of plant scientists, who developed a uniformly ripening
tomato plant, with those of engineers, who created a
machine that cut tomato plants, shook off the romatoes,
and conveyed the fruit past sorters before dumping it into
large tubs for transport to processing facilides. Govern-
ment research funds subsidized the university scientists and
engineers who developed the plants and machines, and

the new system played a key role in winning acceprance

EPI BRIEFING PAPER 295 » MARCH 21, 2017

of mechanically harvested tomatoes by overcoming the
perennial price~quality struggle between growers and pro-
cessors. Growers are paid by weight, and they are penalized
by processors if their deliveries contain excess material such
as dire clods and green tomatoes. Government-operated
grading stations took random samples of tomatoes from
their 12.5-ton containers prior to shipmem, thercby
reducing rejection rates and speeding mechanization.

In a few cases, harvesting by machine improves the
quality of the commodity. For example, because grape-
harvesting machines——more than 90% of California’s
wine grapes are harvested mechanically——can operate as
cfficienty at night as during the day, they can take
advantage of lower night-time temperatures that reduce

[hC SLIEss on héll’\"CS(Cd grapes.

» PAGE 17

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00134 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.090



VerDate Nov 24 2008

129

Endnotes

1. Fistorically. most fresh fruits and vegetables were consumed near
their place of production, making them available only seasonally.
Bur technology and transportation revolutions, supported by
the availability of labor and water, allowed production for many
more months in California to compere with seasonal production
in New Jersey and other Eastern garden states in the 19505, and
inrerstate highways that lowered transportation costs contributed
o California’s current 40% share of U.S.-produced fresh fruies
and vegerables. The Unired States is hardly alone in this agricul-
cusal revolution; the sepacation of production and consumption

is spreading throughout the world, increasing the wrade in fresh

fruits and vegerables.

B

“The poverty line for an individual was $10,830 in 2009 and 2010
(heeps//aspe.hhs.gov/ poverty/ 10poverty.shunl). For more on the
relationship berween farmworker wages and food costs, see
“Immigrant Workers and Fresh Fruits and Vegerables™ (www.
youtube.com/warch?v=BNbQOxdI Xqe).

3. Of the less than $430 spent per ULS. houschold on fresh fruits
and vegetables in 2009, only abour 10%, or roughly $40, wemt
to farm labor costs. Farmers themselves receive a relatively small
share of the retil and export price of fruits and vegerables, usually
less than 30%, and farm labor costs are typically less than one-
third of a farmer’s production costs. So it farm labor costs rose
40% and neither production nor consumption changed, hous
hold spending would rise about $16 a year.

4. Census of Agriculture 2007, State Table 7, pp. 336-44.

5. About 35% or 910,000 of these 2.6 million workers hired were
employed 150 days or more on the responding farm.

6. The share of U.S-born crop workers varies by region. Between
2005 and 2007, 24% of workers interviewed by the NAWS were
born in the United States. The highest share of U.S-born workers,
48%, was in the Midwest (some were follow-the-crop mig
based in southern as), followed by 36% in the East {some
were follow-the-crop migrants based in Florida), and 6% in
the Western swares.

7. Alerop worker” is defined by the NAWS as someone who performs
“seasonal agricultural services...in the vast majotity of nursery
products, cash grains, and field crops, as well as in all fruits and
vegerables,” and “also includes persons who work in the produc-
dion of silage and other animal fodder” but does not include
“poultry, livestock and fishery workers, seerctaries, mechanics, ot
H-2A forcign temporary workers.” Introeduction, National Agri-
cultural Workers Survey, DOL website, hup:/fenww.dolera.gov/
agworker/report¥introduction.cfm

8. Average Hourly Earnings of Production Workers in Manufactaring
Industries by Stare, U.S. Census Burean, www.census.gov/com-
pendiafstatab/201 Veables/ 11s1013.xds

9. The definition of “production workers”™ includes those “engaged
in fabricating, processing, assembling, inspecting, receiving, storing,
handling, packing, warchousing, shipping (but not delivering),
maintenance, repair, janitorial and goard services, product
development, auxiliary production for plands own use {cg.,
power plant), recordkeeping, and other services closely associared
with these production operations.” Definitions, Annual Survey
of Manufacturers, U.S. Census Bureau, hrip://www.censy
manufucturing/asm/definidions/index hom!

i
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10.

14,

16.

w

“There are no survey dara that provide the share of farm employers
with formal hiring and performance measurement systems. Their
number is believed to be small. Fewer than 5% of faumworkers in
California are employed on farms with union contracts, and the
association for human resources professionals formed ro deal with
unionized workforces in the 1970s and 1980, the Ag Personnel
Management Association, has shrunk {www.agpersonnel.org).

California farm employers have reporied their employees and
earnings o the California Employment Development Depare-
ment each quarter since 1978, when unemployment insurance
coverage was extended to almost all farm employers.

Sotne SSNs were excluded from the ana

is, including the 602
in 2001
(their 59,776 wage records or jobs were also excluded) and the
2,750 SSNs thar had less than 81 in earnings and jobs that paid
more than 75,000 in one quarter (their 62,571 wage records
were excluded).

See “Modern-Day Slavery,” Pafm Beach Post, December 7-9,
2003 ( www.palmbeachpost.com/hpicontent/moderndayslavery/
indexhuml). Contractors are reported to have provided drugs and
wormen to their workers 1§21 clubs, where men are
charged $20 for sex and $1 for a condom.

of the rorl 1,067,948 thar had 50 or more employ

Quored in Diane Lacey Allen, "Migrant Workers Find Jobs Easily
in Polk County and Across Florida,” The Ledger, May 22, 2005
(www.theledger.com/apps/pbes.dilfarticle? AID=/20050522/
EWS/305220407/1039).

Florida typically produces over 200 million 90-pound boxes of
oranges a year. In 2006-07, producrion is expecred to be less than
140 million boxes because of 2004-05 husricane damage and
citrus weeived $10 a box in 2007. However, pro-
duction is expected to rebound roward 200 million boxes a year.

ank:

growe

Some 1,800 “goar teucks” were registered in Florida in 2004, and
they are allowed to operate within 150 miles of the registered
address. Accidents involving goat trucks, which often lack wind-
shields, have prompted calls to ban them from state roadways.

“The H-2A program, crewred in 1952 and modified in 1986,
allows ULS. farm employers anticiparing too few U.S. farm-
workers wo request that the Deparement of Labor cereify their
need for temporary foreign workers (www.foreigniaborcere.
dolera.gov/h-2u.cfm).

Florida and California also produce plum, cherry, and grape
tomatoes; they accounted for 23% of Florida's tomato production
2007 and 17% of California’s.

“The water content of fresh fruits and vegerables is rypically 85%
or more. For example, the water content of apples is 84%,
cranges 87%, lettuce 96%, and tomatoes 94%. See www.ca.uky
edufenri/pubsiensi129.pd
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N
FARMWORKER
JUSTICE

October 11, 2011

U.S. Senator Charles E. Schumer

United States Senate Judiciary Subcommittee on Immigration, Refugees and Border Security
305 Hart Senate Office Building

Washington, DC 20510

Re: Hearing on “America’s Agricultural Labor Crisis: Enacting a Practical Solution™
Dear Senator Schumer:

Farmworker Justice submits this letter to supplement the record of the October 4, 2011 Immigration,
Refugees and Border Security subcommittee hearing on “America’s Agricultural Labor Crisis:
Enacting a Practical Solution.”

First, we request that the record include Farmworker Justice’s recent report No Way to Treat a Guest:
Why the H-24 Agricultural Visa Program Fails U.S. and Foreign Workers, which is available at
httpy//farmworkerjustice org/images/stories/eBook/pages/fwi.pd and is attached. The report offers an
in-depth look at the federal H-2A agricultural guest worker program, exposing the fundamental flaws
of guest worker models and revealing the program’s effect of keeping wages low in the U.S. for both
foreign and domestic workers. The report offers short-term and long-term solutions to eliminate
abuses and ensure a sustainable labor force for American agriculture.

Second, on the issue of farmworker wages and the ability of employers to raise wages while
maintaining competitiveness in a global market, we request that the March 21, 2011 Economic Policy
Institute Bricfing Paper, “Farm Exports and Farm Labor: Would a Raise for Fruit and Vegetable
Workers Diminish the Competitiveness of U.S. Agriculture?” by Phil Martin be included in the record
(it is attached and is also available at hitpi//www.eptorg/page/-
fold/briefingpapers/BriclingPaper293 pdf). The nation’s scasonal farmworkers have contributed to a
major expansion of our exports of fruits and vegetables but have not shared in the benefits of this
trade. Asnoted in Prof. Philip Martin’s paper, farmworkers” wages could be increased substantially to
reduce poverty among agricultural workers without diminishing trade and without major price
increases for American consumers.' The impact of any price changes from increased wages would be

" Most U.S. farm exports are field crops such as corn and wheat, but a rising share consists of high-value commodities,
including frosh fruits and vegetables. While the value of ULS. exports of fruits and vegetables tripled between 1989 and
2009, the average hourly earnings of farmworkers only increased $1.52, from $8.55 to $10.07 (in 2009 dollars). A 40%
increase in farmworker carnings would lift a typical seasonal farmworker above the poverty line. “Of the less 3
spent per houschold on fresh fruits and vegetables in 2009, only about 10%, or roughly $40, went to farm labor cos
order to accommodate the increase in farm labor carmnings, households would only have to spend an additional $16 a year.

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00137 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.093



VerDate Nov 24 2008

132

small because the major export markets for U.S. fresh fruits and vegetables have fewer lower cost
options. Since fresh fruits and vegetables are mostly water, their higher transportation costs mean that
the major U.S. export markets for these goods are in neighboring Canada and Mexico. The effects of
rising farm wages on fruit and vegetable exports are likely to be minimized by the fact that other
suppliers of these commuodities to Canada and Mexico face higher transportation costs than the United
States.” With regard to concerns raised about increased imports, Prof. Martin also notes that greater
demand by consumers for year-round access to healthy foods in the U.S. has led to increased imports
of fruits and vegetables when they are not produced in the United States, but that we continue to have
a positive balance of trade in these products. As explained by Philip Martin in his paper, “[w]ith the
exception of well-known cases such as Mexican tomatoes arriving during the winter months when
Florida is also reducing tomatoes, it is relatively rare for imports to arrive in the United States during
peak periods of U.S. production of the same commodities ™ Despite the rise in imports, U.S.
agricultural exports still exceeded agricultural imports by $35 billion in 2008.

Third, on the issue of U.S. farmworkers, we would like the record to include a recently filed EEOC
lawsuit against Georgia employer and H-2A program user Hamilton Growers, Inc., doing business as
Southemn Valley Fruit and Vegetable, Inc. According to EEOC’s lawsuit and p case, “the
company engaged in a pattern or practice of firing virtually all American workers while retaining
workers from Mexico during the 2009 and 2010 growing seasons. The agency also alleges that the
cmployer fired at least 16 African American workers in 2009 based on race and/or national origin
when their termination was coupled with race-based comments by a management official. The lawsuit
also alleges the employer provided lesser job opportunities to American workers, which resulted in
their carning less pay than their Mexican counterparts, and subjected American workers to different
terms and conditions of employment, including less desirable job assignments.” The press release
further notes that “[tthe EEOC has reason to belicve that the practices alleged in the lawsuit are
relatively common in the industry.” )C’s lawsuit supports the widespread evidence of
discrimination against US workers by H-2A program users that is also discussed in Farmworker
Justice’s report “No Way to Treat a Guest,” and in Farmworker Justice President Bruce Goldstein's
testimony from the September 13, 2011 House Education and Workforce, Subcommittee of Workforce
Protections hearing entitled "Workforce Challenges Facing the Agriculture Industry” (attached).

ress reh

ot

Thank you for your consideration of these materials.
Sincerely,

Bruce Goldstein

President, Farmworker Justice

If farm labor costs increase to raise farmworkers out of poverty, farm operators could and likely would make changes that
increase worker productivity, including providing workers with productivity increasing harvesting aids, hastening the
adoption of productivity-increasing growing and harvesting techniques, and providing labor aids that reduce the physical
demands of farm work. In this instance, higher wages would prompt farm operators to boost worker productivity, thus
expanding, rather than reducing, U.S. fruit and vegetable production,

* Martin, Philip. “Farm Exports and Farm Labor: Would a raise for fruit and vegetable workers diminish the
competitiveness of U.S. agriculture onomic Policy Institute, March 21, 201 1.

“ Ihid.
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1

This report by Farmworker Justice was researched and written by Efan Newman under the guidance
of Bruce Gotdstein and Adrienne DerVartanian, with assistance from Weeun Wanug, Virginia Ruiz, and

Jessica Felix-Romerao.

Farmworker Justice thanks the following peopie and organizations who provided assistance in
preparing this report and identifving farmworkers who could share their storfes: Caitlin Ryland,
Elizabeth Floyd, and Mary Lee Hall, Farmworker Unit of Legal Ald of North olina; Jennifer Lee
and Kyle Endres, Colorado Legal Services Migrant Farm Worker Division: ik Johnson, Jdaho Legal
Aid; Valerie Schoneberger, Legat Aid of Wyomning; Rorean Ramos, Texas RioGrande Legal Aid, Inc.;
Jesus Lopez, Californta Rural Legal Assistance, | -eah Lotto and Jort
191 Services Farmworker Rights Division: Metody Fowler Green and James Hurder, Southern
Migrant Legal Services, a project of Texas RioGrande Legal Ald, Inc.; Pamela Bridae and Rosa Varela,
Community Legal Services (AZY; Shaundra Young, South Carolina Legal S¢ riana Connors,
Farm Labor Organizing Committee, AFL-CIO (FLOCY; Carol Brooke, Immigrants Legal Assistance
Project, North Carolina Justice Center; Victoria Mesa, Migrant Farmworker Justice Project, Florida
Legal Services, inc.

an Cummings, Georgia

David Bacon generously donated photos for use. Thanks also to the
the country who altowed use of their photos.

w o advocates from around

s to: Dagan Bayh
and Suvimon Pongsiri for help with interpr

Rebecca Youny, Guadalupe Manriquez, Rodrige Gonzalez, Silene
tation

We are espacially grateful to David, Kathern, Mary Jo, Javier, Pedro, Diego, Juan, Chinnawat,
Francisco, Gilberto, Gabriel, Ramon, Manuel, and ofhers who shared their stories in the hopes
that it would heip bring a greater measure of justice to farmworkers in the flelds.

We appreciate the financial support of cur donors, who make our work possibife. Special thanks to
America’s Voice for providing funding {or the design and distribution of this report.

Layout 2

d design is by Kate Tallent Design,

Farmworker Jus is solely responsitie for all content.

Learn how you can help empower farmworkers to improve their wages, working conditions, health,
safety, immigration status and access to justice by visiting our website, www.farmworkerjustice.
org; reading our blog, www.harvestingjustice.org; and joining us on Facebook at www,Facebook.
com/farmworkerjustice. Farmworker Justice, founded in 1981 and based in Washington, D.C., is a
not-for-profit 501{c}{3} organization. Denations to Farmworker Justice are tax-deductible to the
full extent of the law.
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“To g, It's just fke the favmers can taks
advantage of the [guest workers), where
they can't take advantage of the Americans-
~you know what I'm saving? Because we
know the taws when Ihe [quest workers]
don't.dts not fale on their part that they
coma out here and work fike they do and
they abuse] them fike that. And it's not Tair
on our part, the way they freated us””

The H-2A program ailows agricaitural ermployers
to hirg foreign guest workers on temporary work
visas to fift seasonat jobs. in order to participate,
employers must demonsirate a shortage of

LS. workers and that their wages and working
conditions meet cartain minimum requirements.
Yet, as the stories in this report lustrate, the
H-2A program is fundamentally flawed and
characterized by rampant abuse of both
domestic and foreign workers.

No Way to Treat a Guest: Why the H3A
Agricuttural Visa Program Faifs (.S, # Foreign
Workers, a product of interviews with current and
former H-2A workers, information frorn media
exposés, lawsuit tH-2A empioyers, and
the experiences ors and advocates over
the past 30 years, demonstrates that

agair

of wo

=» Guest worker grograms drive down wages
and working corditions of U.S. warkers and
deprive foreign workers of econemic bargaining
power and the opportunity Lo gain poiitical
representation.

=» The H-2A program’s protections for WS,
waorkers and against exgloitaiion of guest
warkers by employ: are mode
are similar to those in the COrD Program
{1942-1964), which was lerminated due o its
notorious iabor abuses.

in fact, thay

- Once an emplo decides to enter the H2A
program, the law creates incentives to prefer
guest workers over U.5. workers. For exampte,
the emplover must pay Social Security and
unemployment taxes on U5, warkers” wages
but is exempt from paving these taxes on quest
workers' wages.

5.

-» Viclations of the rights of U.S, workers and

quest workers by H-2A progr.

memployers

rampant and systemic. The U.S, Department of
Labor (DOL}, which has primary responsibility
for administering the H-2A program, frequently
approves iliegal job terms in the H-2A workers’
contracts, U.S. workers who apply for H-2A
jobs are rejected or forced to quit. Employees
at H-2a emplayers routinely experience wage

theft and other unlawtul practices.

<* Abuses in the recruitment of foreign
workers are endemic. H-2A employers and
their recruiting agents in Mexico and other
poor countries exploit the vulnerability of
foreign citizens. Many guest workers must
pay recruilers for H-2A jobs and enter the
U.S. indebtad, desperate to work, and fearful
that the loss of their job will lead to financ
ruin. The H-2A recruitment system has led to
aumerous documented cases of debt-peonage,
numan trafficking, and forced labor,

= More than one-half of the farmworkers
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immigration status. The presence of so
rmany undocumented workers deprives
all farmworkers of bargaining power and
political influence. Deporting ail or most
wauid b
and impractical, inflict harm on hundreds

of thousands of hard-working farmworkers
and thelr famifies, many of whom are United
States citizens, and deprive agricutiure of
the workforce it needs to produc

undocumented farmworke:

our fruits,

vegetables and Hvestock.

This report culminates in 3 series of
recommendations to reduce the violalions
of the modest bbor protections in the H-24

agricultural guest worker program, fix our

sral Vis:

ram Fa

broken irnmigration syslem, and empower
farmworkers to improve their wages and
working conditions, occupationat satety, heaith
and access to justice. Foreign guest workers
should not be treated as disposable human
machines, nor should they be used to deprive
U.S. workers of available jobs or to undermine
wages and working conditions of WS, workers.
H-2A guest workers should be treated with
dignity. Ultimately, the paople who put food
on our tables shauld have the oppeortunity to
pecome full-fledged immigrants on a path to
citizenship, Key recommendations include:

~» Cracking Down on Abusive Employers: DOL
should increase oversight and enforcement

in the H-2A program. DOL must address

iltegal job terms and program violations more
effectively, including rejecting terms awned at
discouraging U.S. workers, abiaining complete
remadies for victimized workers, imposing
fines on employers that deter ifegal conduct,
and barring employers from the program when
serious viplallons occur,

ovar H-2A recruitment abroad and hold
employers accouniable for the actions of their
recruiters. The root of much guest worker
exploitation lies in the foreign country when
the workers are recruited, yel our government
does almost nothing o protect workers
during the recruitment process. Recruitment
practices, including discrimination, that would
he iHegal if they occurred in the United States
should not be tolerated just because they
occur abroad. DOL should shine light on the
dark world of labor recruitment. examine the
nternational recruitment mechanisms that
resull in foreign workers indebtedness, and
hold emplovers accountable when recruiters
and contractors acting on their behatf

viotate the faw,

=% Collaboration with Local Stakeholders: DOL
should work closely with farm labor unions
and other advocacy organizations to educate
and empower workers to prevent and remedy
abuses by employers,

«» Wages and Labor Protections that Protect
U.S, and Foreign Workers: H-2A program
wage rates and labor protections should

be strengthened to improve wages and
working conditions to attract and retain US.
farmworkers and stop abuse of guest worke

5. and Foreign Workers
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The financiat incentives for H-2A employers
1o prefer guest workers over U
inciuding exemptions from Social Security
and unemplioyment taxes. shouid be removed.
Proposals in Congress to reduce H-2A wage
rates and tabor protections or to create
entirely new guest worker prog ns with littie
or na protections should be rejected

warkers,

-» Freedom to Change Employers and Become
Fuli Members of Society: Congress shouid
revise the status of H-24 workers Lo reduce
their vulnerability. H-24 workers should be
aliowed the freedom to change employers
and should be given the opportunity to earn
irnmigration status. Guest workers’ forced tie
{0 a single ernoloyer feaves them retuctant to
chattenga itlegal or unfair empioyer practices,
Similarly, thelr inability to obtain a permanent

141

immigration status, no matter how many
seasons they return to the LS. on an H-2A visa,
deprives them of the epportunity to batter
their conditions. Congress should apply the
concept of  free fabor market ang our bistory
as a nation of immigrants to the H-2A program.

-2 A Compromise to Ensure a Stable,
Decently Treated Workforce: Congress should
pass the Agricultural Jobs, Opportunities,
Benefits, and Security Act {(AgJOBS).
AgJOBS is a bipartisan campromise behween
growers and farmworker groups that would
attow currently unauthorized farmworkers to
earn legat immigration status by continuing

to work in U.S. agriculiure, make balanced
changes o the H-2A program, and provide U.S.
growers with a stabie, productive, and decently-
treated farm labor force.

A Report By Farmworker justice

9
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Yot when they rein the United States,

rnany H-2A workers find a much harsher reality.
Sociat and geographic isolation, fower than
advertised wages, less work than promised, dirty
and dilapidated housing, dangerous working
conditions, and even forced labor or slavery typify
the experience of many guest workers. Some have
been brought to replace domestic workers whao stilt
want the work and are entitled o such jobs. But,
allowed to work only for a single employer who can
send them home at will, most H-2A workers are too
fearful of retatiation to speak out about these harsh
{and frequently iflegal) working condi

005,

This report, No Way to Treat a Guest, docurnents
the inherent flaws of the H-2A program and the
abuses that result. The H-2A program allows
agricultural employers to hire forelgn workers
on temporary work visas to fiff seasonal jobs
when they can demonstrate a shortage of LS.
workers and that thelr wages and working
conditions meel certain minimum requirements.
Short surnmaries of the history, iegal framework,
and current tocation of H-2A jobs provide

the background necessary to understand the

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00149 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

program. The bulk of this report explores the
various ways in which the H2A program harms
both U.S. and foreign farmworkers, using
examples of abuse from recent media and
tawsuits. Real-life stories, surnmarized from
interviews conducted by Farmworker Justice
with both domestic workers and H-2A workers,
illustrate the effects of these abuses on workers?

These stories are a wake-up call to
policymakers and others who are searching tor
sotutions to ensure an adequate supply of farm
fabor and continued production of abundant,
safe, healthy food on the nation’s farms and
ranches. Currently, the majority—50% to as
much as 70%-—of the nation’s 2 to 2.5 million
farmworkers lack authorized immigration
status, Many of the rest are U.S. citizens or
lawful permanent resident immigrants, Though
H-2A guest workers account for only 3 smali
percentage of farmworkers in the U.S, their
treatment sets the bar low for the enlire
agricultural industry, and their avaitability
depresses wages and working conditions for
U5, workers.

& Revort By Farmworker Justica 11
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in the ongoing contentious debate about
immigration policy in the U.S, some portray guest
waorker programs as necessary to provide a legat
and stable abor force in industries, particularly
agriculture, where the work is seen as undesirable
to most Americans, Yet the abuses endemic to

the H-2A program suggest that quest worker
programs cannot and should not be the modet for
America’s farms. The creation of a large temporary
workforce with few rights, no freedom to change
employers, and no path to permanent status not
onty harms both U.S. and domestic workers, but
also runs contrary to our nation's commitment fo
economic and poiitical freedom. Qurs is a nation of
jmmigrants, not of guest workers.

Instead, Congress should give undocumented
farmworkers an opportunity to earn fegal
immigration status. If allowed to continue

at all, the H-2A prograrm shoult remain a
supplementary source of {abor in times of bona
fide tocal labor shortages. Some policymakers
and employers call for radically de-regulating the
H-2A pragram by slashing wage rates, eliminating
housing requirements, weakening labor
protections and reducing government oversight.
But this report makes clear that, on the contrary,
the H-2A prograr’s abuses need to be addressed
through increased labor protections, oversight
and enforcement.

A HISTORY OF
AGRICULTURAL GUEST
WORKER PROGRAMS

ECEES 7. seasonal, farm iabor
force to produce America’s food while maximizing
the profits of U.S. agribusiness has nearly

always begun abroad. From the beginning of

the American colonies, the importation and
oppression of stave labor alfowed growers

of cash crops—inciuding tobacco, sugar, and
cotton~to minimize {abor costs while maintaining
a stable, highly productive workforce. Similar
concerns led 19% century growers establishing
new farms on the frontier to use low-paid

seasonal agricultural workers from China.
the Philippines, and Japan.? The economic
desperation and tenuous immigration status
of foreign farmworkers, along with racial
discrimination, deprived them of bargaining

power with their employers and of political power

to affect the poticies of the U.S. government.

The first bracero {literally, “strong-arm®) guest
worker program was created i 1917 at the behest
of growers, who argued that World War | had
created a labor shortage crisis in agriculture,
The program allowed more than 70,000 Mexican
workers to enter the US temporarily for work

in cotton and sugar beets.* Though it ended in
1921, many workers stayed after their term of
employment, some because employers refused
to pay for their transportation home. The Great
Depression led to a crackdown on immigrant
workers, who were seen as a threat to American
workers, and many of the former braceros were
repatriated to Mexico.*

The onset of World War 1l led to renewed
grower compiaints of a labor shortage, despite
pronouncements by the Secretary of Labor
that there were 1.6 milion surplus domestic
farmworkers.” A new bracero program

was established in 1942 through a bilateral
agreement between the governments of the
U.5. and Mexico. Over the next 22 years, an
estirnated two miflion Mexican men entered the
U.S. to work as braceros.®

The bracero program became notorious for
the rampant abuse of foreign workers, despite
significant legal protections for both domestic
and foreign workers. For example, workers
were guaranteed sanitary housing, access to
medical care, round-trip transportation, and
the prevailing wage for their task and crop.
They were not to be used as strikebreakers?”
In practice, however, few braceros were willing
to speak up to enforce their rights, because
they were tied to a single emplover, and
renewal of their contract depended on the
employer's good will.® Many were cheated out
of wages. Housing conditions were deplorabte.
Workers were transported in unsafe vehicles
and were denied access to healthcare, The

12 NO WAY TO TREAT A GUEST: Why the H-2A Agricultural Visa Program Fails U.S. and Foreign Workers
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availability of braceros undercut the wages of
U.S. workers.® In many locations where large
numbers of braceros filled jobs, their fack

of economic bargaimng power meant that
they could not seek wage increases; thus, the
“prevailing wage” in such place: agnated
and became unattractive to U.S. workers. In
short, conditions were in many ways similar
to today’s H-2A workers. but the large scale of
the bracero program captured the attention
of the labor and civil rights movements and
eventually the public.

Congress finalty shut down the bracero prograrm
in 1964, but teft in place another avenue to
"import” foreign workers, the H-2 program®
This program began during World War I and

145

tecame codified in the immigration law in 1952,
For many years, it was used mostly by East Coast
apple growers and by Florida sugar cane growers
to hive workers from the Caribbean. The H-2
programy's provistons were similar to those in the
bracero program, hut it was not accompanied

by government-to-government agreements.
Abuses in the sugar cane industry were rampant,
generating significant publicity and fawsuitst

The mmigration Reform and Controt Act (IRCAY

of 1986 separated the H-2 program info two
teyoporary worker programs: H-2A for agricultural
workers and H-2B for non-agricuitural workers.
Both programs continue to be marked by worker
abuses to this day, even as they expand into new
industries and sectors. The H-2A program, in

A Report By Farmworker Justics

13
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the tradition of the agricuitural quest worker
initiatives that came before it, provides growers
with an endless suppiy of physically strong.
economically vulnerable, politically poweriess
workers from poor countries, who will work to
the timits of human endurance in dangerous
conditions for fow wages.

REGULATORY FRAMEWORK:
LESSONS FROM
DECADES OF ABUSES

S i i 7 wWorker programs
ieave workers—both domestic and foreign-
open to exploitation and abuse, policymakers
since Worid War il have instituted procedures
and labor protections for workers, The
current H-2A regulations were codified by the
Reagan Administration in 1987, Yet over the

vears, employer groups have tobbied hard to
“streamiine” the program. in the finat days

of the second term of the George W, Bush
Administration, the Department of Labor
{DOLY substantially revised the H-2A program
regulations, removing many fabor protections,
stashing wage rates and reducing government
oversight. In 2010, the Obama Administration
reversed these changes and restored most of
these provisions.,

The law and regulations governing the H-2A
program reguire that in order to accept an
emptoyer into the program, the Department
of Labor must certify that () there are not
encugh U.S. workers “abie, willing, qualified,
and avaliable” to perform work at the place
ang thne needed; and (2) the wages and
working conditions of U.S. workers wilt not
be "adversely affected” by the importation
of guest workers, In theory, the law means
that employers must recruit and hire quatified

T4  NO WAY TO TREAT A GUEST: Why the Fh2A Agricultural Vise Program Fails LS. and Foralan Workers
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U.S. workers belare hiring guest workers, in
addition, the employer must offer and provide
wages and other job terms high enough to
attract and retain U.S. workers.

The tabor certification process required by the
H-24 law, in theory, demands more government
aversight and employer accountability in the
H-2A application process than the attestation
process in place for the H-18 program for higher-
skifled jobs, for exampie® in practice, however,
the additional scrutiny of employers and their
job terms that should happen under labor
certification rarely occurs. In Fiscat Year {(FY)
2009, DOL certified 94% of the worker positions
requested by growers™ and routinely approved
applications that containgd iegal job terms.

Below is a list of the key H-2A program rules
that, in theory, are supposed to protect workers,
Unfortunately, in practice, many are not
adequately enforced, and others have flaws
teading to abuses:

Wages offered by H-2A growers must be
the highest of: (a) the locat tabor market’s
“prevailing wage” for a particular crop as
determined by DOL and state agencies; (by
the state or federal minirum wage; or (¢} the
“atdverse effect wage rate” (AEWR), an hourly
wage determined by DOL for each state based
an the USDA's annual Farm Labor Survey
of average regional hourly wages for non-
supervisory crop and livestock workers, in
most cases, the ARWR is the highest rate.
= jry theory, this protects U.S. farmworkers
by ensuring that growers cannot undercut
their wages, and protects vulnerable
forelgn workers who would feel compeied
to accept a substandard wage,
~# In practice, the wage levels are
based on surveys of wage rates that are
depressed because they include earnings
of undocumented workers, not just US.
workers. The wage rates are also outdated
because they are tased on the previous
year's surveys. In addition, many growers
viofate the wage requirements,

Recruitment of U.S. workers must occur through
the interstate employment service system and
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through private-market efforts fo find and hire
farrnworkers. Growers must post job orders with
the state workforce agency (SWA) between 60 and
75 days before the date of need, Job qualifications
and requirermnents rmust be reasonable and must not
discriminate against U.S. workers.
=+ In theory, this protects LS, workers by
ensuring that growers attempt to hire U.S.
workers first.
=+ In practice, growers’ recruitment of
U.S. workers often is inadequate and
many ermployers impose inappropriate
job requirements to “scare away’”
domestic workers.

“Fifty Percent Rule"” requires employers to hire
any gualified U.S. worker who applies for work
until one-half of the season has ended,
~> In theory, this protects U.S. workers' jobs
by preventing growers from choosing an H-2A
quest worker over a qualified U.S, worker and
by mandating that farms hiring additionat
workers for peak harvesting time must
continue to accept domaestic applicants.
= In practice, many U.S. workers are not
offered available jobs at H-2A employers or
are guickly forced o guit,

“Three-fourths work guarantee” requires that
empioyers offer recruited workers at least ¥ of
the number of working hours In the work period
outlined in the contract (except when impossible
due to "Acts of God™) or pay wages for any
shortfall in work opportunities,
-% In theory, this protects LS. and foreign
workers by discouraging over-recruitment
and guaranteeing income for migrant workers
who have traveled long distances to work,
=¥ In practice, many workers are not paid
ali the wages they are promised under the
three-fourths guarantee.

Housing that meets DOL stendards for
tempoerary {abor camps must be provided at no
o3t to the workers who do not five in the local
area. Employers must also provide three meals
a day {at a cost to the worker) or, alternatively,
convenient cooking and kitchen facilities for
workers {0 make their own meals.

= In theory, this serves as an important

safeguard against homelassness,

A Report By F
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acknowledging that both foreign and

.S, workers would have trouble finding
temporary accormnmodations in rural areas
with imited housing.

= in practice, housing is often appallingly
substandard, oversight is lax, and farmworker
advocates have been prevented from meeting
workers in their homes, which growers claim
is thelr private property, In some locations,
erptoyers claim that workers are “local” and
can cornmute to their own homes each day,
even when they have overly long commutes.

Transportation costs incurred by the worker
to arrive af the place of employment must
be reimbursed by the employer after workers
complete hatf the season. Employers must
pay the cost of returning home for those who
complete the full season,
=3 {11 theory, this facilitates recruitment
of migrant domestic workers from cutside of
an employer's irmediate focation reduces
the debts incurred by foreign workers on
their way to the U5, and ensures that
foreign workers can aftord to return home.
=¥ o practice, workers are routinely fired

sral Visa Program Fails U.S. and Foreign Worke

or coercad to sign voluntary quit forms
before the end of the contract to subvert
this requirement.

Workers compensation must be provided for
occupational-related injuries.
-* fn theory, this protects both U.S. ang
foreign workers by ensuring medical care
for injured workers and that the cost of
heaith care for work-related injuries will not
be borne by the worker.
“» In practice, employers send i
foreign workers home after being
injured, making it very difficult to
access workers’ compensation.

The modest legal protections put into place

by DOL, many of which also existed under the
bracero prograrm, have riot changed the inherent
anit systemic problems with tha H-2A program,
DOL oversight is fax, and most applications are
approved, even for growers publicly known to
ignore the law. The H-2A program continues to
displace U.S, workers, and jeads to rampant abuses,
inchuding wage theft, discrimination, and even debt-
peonage. These abuses, with personal examples,
are discussed in further detall in the next section,
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WHY DO EMPLOVYERS USE
GUEST WORKERS?

3 fong history of advocating

for access to temporary foreign agricuttural
workers. in most cases, once growers enroll in the
program, they never return to hiring domestic
labor. But why do growers like H-2A workers

so much? H-2A workers are an extraordinarily
productive fabor force employed at relatively low
cost, for the following reasons:

1. Foreign workers are economically desperate.
Mast H-2A workers come from home countries
plagued by economic crises and poverty. They
are thus willing to accept wages and working
conditions that U.S. workers could never afford to
accept due to the high cost of living in the US.

2. Temporary workers lack full rights. H-2A
workars have fimited, norrimmigrant status, and
cannot stay in the US. beyond thelr wark term
with a particular employer. Workers are tied fo
the employer who brought them to the country
and can only work for that employer. Most are
hesitant to report abuses because emplovers
can freely fire (and deport) "troublemakers,” or
decide not to re-hire them again. H-2A workers
are excluded from the main employment law
for farmworkers. Additionalty, foreign workers
qenerally fack knowjedge of U.S. laws and
emptoyment norms and may not know when an
employer is breaking the law,

as paid sick days, and fill the slot with a guest
worker willing fo accept the approved terms.
Sirnilarly, a demand for higher wage rates by

a tabor union can be easily rejected. Thus, the
minimum wage rates and other job protections

“Everyone s hurt required by the H-2A program usually become
3. Employers can “hand-pick” a certain when growers abuse the maximum that a worker can hope to attain
demographic of workers. Our government has the guestworker and that an employer need offer

not sought to apply U.S. anti~discrimination program....Not only do
faws to H-2A employers’ recruitrment of foreign
workers that occurs abroad, Growers thus can
pick their ideat workforce~mostly young men
removed from daily famity obligations who will
waork fong hours for low pay.

itis clear that a vulnerable foreign labor
force attows employers to squeeze out
maximum productivity at minimal labor cost.
But an important question remains: Why

can agricultural employers access unfimited
their compertiors. numbers of foreign guest workers while
employers in other industries must compete
far workers in the labor market?

advantage ov

4. H-2A employers are exempt from paying
Social Security and unemployment taxes on
quest workers’ wages. Since H-2A ernployers must
pay federat social security and unemployment taxes
if they hire U5, workers, they can save substantial
money by hiring guest workers,

WHO USES H-247
AN ANALYSIS OF DOL Bata

5. Employers can avoid the wage demands of
the labor market. Once an employer receives
approvat of its job offer from the Department of
Labor, it may reject qualified US. workers who
seek a higher wage or an extra benefit, such

The H-2A prograrm historically has been
concentrated in particular geographic areas
and crops, but it has spread to new states and
crops in the fast decade. Every state had H-2A

A Report 8y Farmworker Justice $7
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workers in fiscal year (FY) 2010 {see Figure 1.

H-2A workers make up a significant section of the
workforce in North Carolina tebacco, New York
apples, Louistana sugarcane, and Florida citrus.
They pick strawberries in California, harvest onions
in Georgia, and cut lettuce in Arizona. Some H-2A
workers even tabor in the wheat fields of Texas

and the corn fields of Minnesota. In short, H-2A
warkers are involved in nearly every segment of the
agricuttural industry in the United States. Stilf, at
approximately 80,000 certified positions, the H-2A

program represents only a small percentage of the
nation’s 2 to 2.5 million agricultural workers,

North Carolina has been the state most heavily
invested in the H-2A program during the last 15
years, with 9387 positions certified in Y 2010,
comprising nearly 12% of the national H2A
workforce. Other states with more than four
thousand H-2A positions in FY 2010 included
touisiana, Georgia, Florida, Kentucky, and
Arizona (see Figure 2).

Figure 1T Number of H-2A Workers Certified by State (FY 2010)
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500-1000
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The expansion of the H-2A program has
continued during an economic downturn and high
unemployment (see Figure 3). In FY 2005, the
DOL's Office of Foreign Labor Certification (OFLC)
approved 48,336 H-2A positions. In FY 2009,
OFLC approved 86,014, an increase of nearly
80% in just four years'®

There are U.S. workers who want agricultural
jobs. but the H-2A program often alfows
emplovers to avoid hiring them. Alt the

Tennessee

H-Z A Warkers Raguest
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top six H-2A states, with the exception of
Louisiana, had a 2010 average unemployment
rate higher than the U.S. average of 9.6%. In
North Caroling, for example, the 2010 average
unermployment rate was 10.6%.Y

Yet, because the H-2A program lacks an
adequate test of the labor market, employers
who could have recruited and hired U.S.
workers were permitted by DOL to hire foreign
guest workers instead.

96.5%

Figure 3t Increase in H-2A Reguests and Certifications (FY 2005-2009) *#
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ULS. workers have alternatives and can ¢hange jobs
if they are unhappy with their workplace-a freedom
not allowed H-2A workers. Additionally, H-2A growers
can save money by hiring quest workers; they do not
have to pay Social Security and unemployment taxes
on the wages paid to H-2A workers, but must do so
for U.S. workers. Growers have thus gone o great
lengths to unlawfully exclude qualified U.S. workers
in favor of quest workers.

The gimmicks used to deny employment to
qualified U.S. workers are plenbiful. Reat-life
examples include interviews schedutad at
inconvenient times or locations: hiring that occurs
too early in the season, leading workers o arrive
for work when there i$ none; limiting domestic
workers’ hours in order to discourage them

from continuing to work; emiployment contracts
demanding that workers give up their right fo

sue a grower for lost wages: and unrealistic work
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demands and productivity quotas. Employers know
that they can—and offen do—chase away willing
WS workers with such unfair ferms,

Other times there is no pretense: Domestic
farmworkers are simply turned away or fired in
favor of quest workers. For exampie, in 2006,

after harvesting citrus fruit for an Arizona labor
contractor for three previous seasons, & crew of
domestic employess was tolt by their foreman that
the company would no tonger hire dormestic labor,
but would instead use H-2A. Sure enough, when
they arrived at the corralon (pick-up spob) the buses
previousty reserved for them were now filled with
H-2A workers "from all over Mexico.” Fernando, a
U.S. citizen and displaced worker, asserted, “I'm not
against H2A workers, but they should hire us, the
experienced workers, first.” A complaint alleging
discrimination against the US. workers is currently
pending in federal district court. ™
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inrawat ook out loans

As Dawson Morton, a legal services attorney in
Georgia, recently said on HDNet's Dan Rather
Reports, growers are "using the temporary guest
worker program not as a temporary replacement but
as a permanent workforce!™ The protections almed
at preventing the H2A program from replacing US.
workers are clearly ineffectual, H-2A emplovers

are thus given wide fatitude 1o turp away domestic
workers in favor of vuinerable foreign workers.

B4

S

AND HU

R  Mexico, Jamaica, of
Peru do not just happen to appear by magic
in places Bke Moutirie (GA), Red Creek (NY),

Petoskey (Mi), or Yakima (WA) to take jobs in
the fields, Rather, nearly all H-2A employers
rety on private recruiters to find available
workers in their home countries and arrange
their visas and fransportation to the fields.

Because it takes place outside the United
States, this recruitment network is unreguiated
and highly exploitative,

Despite recently revised reguiations making
growers promise that neither they nor their
agents have received fees from workers to
obtain a job, some growers are quite willfully
ignorant of what goes on across the border.
With many potential recruits hoping to escape
poverty at home, recruiters have a significant
incentive to charge recruiting fees at great
personal profit.

22 NO WAY TO TREAT A GUEST: Why the H-2A Agricultural Visa Program Fails U.S. and Foreign Workers
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Thus, most H-2A workers arrive in the United
States with significant debt. Some have paid as
much as $11,000 for the chance at a job. Others
have left the deed to their house or car in the
hands of a recruiter as collateral to ensure that
they will "comptly” with the terms of their contract.
Some fear for their own physical safety or that of
their family memnbers if they cannot repay their
debt. Many have been lied to about the conditions
of the work, including wages, crops to be picked,
length of their visa, and type of housing. Tied to
one employer, workers have no choice but o work
at whatever wage the employer offers. in short,
the H-2A program creates conditions ripe for
debt-peonage, not uniike the labor arrangements
suffered by many African Americans in the post:
Civil War South,

This system of debt can iead to forced labor

as well, The H-2A recruitment company Global
Horizons Manpower, inc. faces well-publicized and
documented accusations of human frafficking and
enslavement. During 2004-2005, the company
allegedly brought more than 400 Thai H-2A
workers to farms in Hawaii and Washington with
promises of fong-term employment, forced them
into debt with recruiting fees of up to $21.000, and
held them in forced tabor conditions. According to
an indictrnent filed by the Department of Justice

s i
L dniticd
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against the company's CEQ and other executives,
the object of this scheme was

..to obtain cheap, compliant labor
parformed by Thal H2A guest workers
indebted by the defendants’ recruiting

fees, and to cornpel the workers’ tabor and
service through threats to have the workers
arrested, deported, or sent back o Thaltand,
knowing the workers could not pay off their
dabts if sent home, thus subjecting the
workers to serfous economic harm including
foss of thelr family property™

The Global Horizons scheme is the largest human
trafficking case in U.S. agriculture, but it is by no
means a unique case of recruitment abuses. As
long as the H-2A program allows growers to rely
on unregulated foreign recruiters, worker debt,
fear, and illegal human trafficking will be the
program’s inevitable byproducts,

R v and lack of
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particularly susceptible to wage theft and other
labor law violations.

Emplovers have devised many ways of ducking
their obdigations o pay workers the DOL-
mandated wage, leading to lawsuits compelling
24 empioyers to pay workers what they

are nightfully owed. For exampie, in 2007, 80
H-2A workers in Georgia sued their employer
for routinely underpaying thern and missing
paychecks. The employer had allegedly prepared
backdated checks to hide fate payments ang
false checks to hide non-payments, and had
made the workers endorse blank checks.®

in another class action suit in 2007 In Florida,
an H-2A employer was sued for failing to report

- difference between their piecs rate carnings
- fequired Adverse Effect Wade Rute (4

+ stole adot ot mb;

255130 some weeks.
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yewrthat they

alt the hours employees had worked, in order
10 pay them less than required by the ADWR®
These are hardly isolated incidents: it is clear
that wage theft is rampant throughout

the H2A program.

Some employers pay a piece rate rather than
hourly wages, In theory, a piece rate encourages
workers to work faster than they would under an
fiourty rate and produce more for the employer,
But when employers set the rate low, and
workers’ earnings fall below the minimum H-2A
rate, H-2A employers are required to supplement
piece-rate earnings with "build up” pay to equal
the AEWR or minimum wage for every hour
worked. Often, however, the opposite happens:

“aits LS. and Fereign Workers
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Employers claim that employees worked fewer
hours than they actually did in order to make it
appear that the workers averaged the minimum
wage per hour. Other times workers are forced
to "kick back” the make-up pay to a crew leader,
rendering the AEWR meaningiess.

Growers have also been known to anply
productivity standards, requiring workers to filt
a specified number of buckets per hour or day.
Often this is another way to weed out American
workers; a5 the productivity demands get harder
without a real pay increase, U.S. workers are less
fikety to apply for the jobs that desperate guast
workers will refuctantly accept.

H-2A workers are dependent on employers fos
their visas and livetihoods. They are often feartut
that if they demand the wages owed to them

they will be fired and deported or refused re-hire

157

next year. But even when H-2A workers do decide
to seek out help to recoup their rightiut wages,
potential remedies are limited. H-2A workers

are excluded from the Migrant and Seasonal
Agricuitural Worker Protection Act (AWPAY, the
chief labor law aimed at protecting farmworkers,
H-2A workers are thus not entitled to sue in
federal court for fost wages, housing benefits,
transportation reimbursement, and other
requirements of the H-2A contract,

H-2A workers often cannot receive back pay
for wage theft because they fack meaningful
access to attorneys and the court system.
Few private attorneys accept farmworker
cases due to language barriers, the low doliar
value of cases even when they are egregious,
the shm chance that losing employers will
pay attorneys” fees (the law usually does not
require that they do so), rural isolation of the
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clients, conflicts of interests in suing locat
farmers who they have represented, and the
warkers' inability Lo remain in the local area
during the litigation. Lega! aid programs are
permitted to represent H-2A workers, but they
are underfunded and cannot reach many of
the workers who peed help.

S D publish statistics on age
and gender of H-2A workers, it is welf known that
womnen and older aduils are basically absent
from the H-2A program. That is because the
H-2A program aflows agricultural employers a
fuxury denied to all other domestic employers:

access to a demographically “ideal” workforce®
Since the Civil Rights Act of 1964 and the Age
Discrimination Employment Act of 1967, employers
in the U.S. have been forbidden to use race, color,
religion, sex, national origin, and age as factors

in hiring practices. Yet the government refuses

o investigate and curb abuses that occur during
recruitment abroad.

Consequently, H2A emplovers’ recruiters
often search out a very specific demographic,
thought to be perfect for farm work: young
single men without family in the United States,
who will devote all day every day to work.
Workers who don't it into this category have
very little chance of being selected for an H-2A
visa. Thus, the H-24 program is fundamentally
anii-family, Young men come to the U.S. without
their family members, often for separations of
many months, causing stress for spouses ang
children, as well as guest workers.

iis U S, and Forgign Woricers
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Women constitute maore than 20% of farmworkers,
yet thers are very few, if any, in the H-2A program.
Qften, wornen interested in being guest workers are
funneled into the H-28 non-agricultural guest worker
program, a program with even fewer protections
than H-2A, This systernatic gender discrirmination
came to tight in a dass action lawsuit fed by Marcela
Olvera-Morales, a Mexican farmworker, against
internationat Labor Management Corporation, Inc.
(LMO), a major iabor recruiter connected with the
North Carolina Growers’ Association. Ofvera-Morales
contendad that ILMC had chosen less-qualified mate
workers for H-2A jobs, while intentionafly sending her
and other women to H-2B jobs, knowing that those
jobs were less desirable.

The cutture of discrimination in H-24 extends to
race and national origin as well. Indeed, employers
are basically free to act on negative racial and
ethnic stereotypes regarding both U.S. and foreign

me&.toﬂgﬁeﬁmmgbé

waorkers. For example, one H-2A employer from
North Carofina has explained that he hired Asian
workers to "iry @ new breed” because Hispanic
workers had been "Arnericanizing” and "getting
tazy."* This kind of explicit racial discrimination,
ilegat in the rest of the country, seems
commonplace in the fruit and vegetable fields of
this country.

L > wt the most dangerous
industries in the United States. According to
the Bureau of Labor Statistics, crop production
workers had a fataf injury rate nearly ten Himes
the average rate for all industries. Non-fatat
injuries are extremely common as well; in 2009,

A Report By Farmworker Justice
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there were 4.9 non-fatal work-related injuries for

every 100 full-time crop workers.™

On paper, the H-2A regulations require
ernployers to provide H-2A workers with
workers' compensation insurance to protect
thern in case of a work-related injury. But in
reality, complex workers’ compensation rules,
which vary from state to state, often prevent
H-2A workers from accessing these benefits,
especially after they have returned to their
hame country, which the program demands,®

Severely injured workers and their families are
thus never compensated for the tost income

from their injury. Employers may also encourage

workers not to appiy for benefits, may simply
return injured workers to their home countries,

or may get injuries taken care of quietly, in order

to prevent a hike in insurance prerniums.

The H-2A program does niot require employers

to provide health insurance, and foreign non-
imrnigrants are not eligible for Medicaid, so few
2 A workers can access health care for non-
work-related ilinesses or injuries. Though there

is no data on the number of H-2A workers with
health insurance, & 2003 report estimated that
only 5-11% of alt farmworkers had employer-
provided insurance® Federally funded community
health centers are available to H-2A workers at

Agricuitural Visa Py

low cost but often are not tocated near enough to
workplaces.

The experiences of injured or il workers highlight
the status of guest workers as disposable
compodities to be retained only as long as

they are useful to an employen H-2A workers

with health problems are often fired or coerced

to sign “voluntary” quit forms in exchange for
unenforceable promises that they will be hired the
following year. When workers return to their home

countries, it s often very difficult for them to pursug

their workers' compensation claim, and frequently
comprehensive medical care is inaccessible.

i B Latians, H2A employers are
required to provide or pay for housing for afl
guest workers and any domestic workers who are
not reasonably able to return home each day.™®
Employer-provided housing must meet DOL
safety standards for farm labor camps, including

adequate sanitation, water supply, toifet, laundry,

hathing facilities, and pest control.

in reality, H-2A workers frequently describe
their housing as dirty, cramped, unsanitary,

gram Fails U.5, and Foreign Workers
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or pest-ridden—and sometimes ail of the
above, indeed, farmworker housing has not
improved much since the images portrayed
in Edward R. Murrow’s documentary on

the conditions of farmworkers, "Harvest of
Shame,” shown on Thanksgiving, 1960, H-2A
employers have placed five men in a single
motel room with one bathroom, and reports
have described workers steeping on the

Hoor because of worn and moldy mattresses.

Other problems have included crumbling
buildings; rat infestations; moldy toilets,
showers, and sinks; and in one case workers
were even known to he living in a convertad
chicken coop.¥ Because a tangled mass of
state and federal requiations and agencies

161

holds authority over farmworker housing,
deplorable conditions may go unnoticed.™

Employers have fong tried o reduce or eliminate
the housing requirement. For example, H2A
growers in border regions, particufarly in the
Yurna, AZ region, have recently claimed that their
workers don't want housing, and would rather
cross the border 1o return o their homes in Mexico
each night.™ Instead, they have advocated for a
“border comemuter” program that would exempt
employers near the border from the H-2A housing
reguirernent. Sen. Chambliss (R-GA), though not
from a border state, introduced a bill including such
aprogram in 2010, This idea is not new; simifar
claims were made in the 1970s by H-2 employers
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from the Presidio region of Texas when they refused
to offer housing to their guest workers.

Of course, under the current regulations,
workers are not required to accept housing if
they would rather commute daily from Mexico.
Furthermore, anecdotal evidence suggests that
current H-2A workers in the border region come
from a variety of places, including Guanajuato
in central Mexico and Oaxaca in distant
southern Mexico.™ A “border commuter”
housing exermnption would ieave Mexican border
towns with the burden of providing sufficient
housing for the influx of workers from other
regions arriving for the opportunity to become
H-2A workers, Many workers could end up in
substandard housing or homeless, sleeping

Doss \*Z&msﬁ 10 BaRe e the ﬁe&d“‘ &xpl

Dieo described his housing cqm’utio;:_s

| it went wepaied

remembsred Diego.
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on the streets or in fields. Additionally, the
existence of large numbers of workers ¢rossing
the border daily would increase the danger
that Mexican drug cartels could take control of
tabor camps in Mexico and recruit workers for
drug smuggling. A border commuter program
would harm H-2A workers, U.S. workers, and
the border communities.

1o stand up to unfair or
itlegaf conduct have reason to fear retaliation

and F

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00168 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.124



VerDate Nov 24 2008

in the form of discharge and deportation as
well as denial of a job and visa in a future
season. Because foreign citizens have no
ability to apply independently for an H-2A visa,
they must hope that an employer will request
a visa for them. Employers have been able

to retaliate against H-2A workers who assert
themselves simply by refusing to offer visas to
the workers in a following season.

in other industries, workers may achieve
bargaining power and protection from relaliation
through unionization. Though California’s
Agricultural Labor Relations Act grants
farmworkers the right to join a union and
mechanisms to engage in collective bargaining,
farmworkers in most other states do not have
the right to unionize, and agricuttural workers
are excluded from the National Labor Relations
Act, teaving them vulnerable to being fired for
simply joining a union.

H-2A workers experience even greater
barriers to unionization than do other
farmwaorkers, as their livelihoods are
precariousty dependent on the goodwill of
their employer, They work for short periods
in seasonal work, so they often fack the trust
established among co-workers over a fonger
period of time. Furthermare, an H-2A employer
may recruit guest workers at the wages and
working conditions approved by DOL and can
reject U.S. workers and guest workers who
ask for higher wages or benefits, making it
difficutt for unions to persuade workers that
they can negotiate better job terms, Asa
result, few H-2A workers enjoy collective
bargaining rights.

However, in recent years, as a resuit of
intensive oulreach and organizing efforts,
farmworker unions have begun to win
contracts with some H-2A growers. The

Farm Labor Organizing Comnittee, AFLCIO
{FLOC) now represents several thousand
guest workers empioyed at several hundred
North Carolina H-2A growers through the
North Carolina Growers’ Association, an
umbrella organization that is the targest H24A
importer in the country, in these unionized
fields, workers have seen positive changes

in thejr working conditions. For example,
FLOC has been able to set up an office by the
U.S. Consulate in Monterrey, Mexico to help
secure visas and educate new workers about
their rights under the contract. Through Hs
grievance-arbitration procedure, FLOC has

163

worked to ensure that H-2A workers gain
employment in future seasons, free
from retaliation.

in 2010, FLOC's President Baldemar Velasquez
reported that several hundred dispules were
resoived through grievance-arbitration. For
example, 57 complaints regarding the proper
reimbursement of workers’ transportation
costs were settled, The union helped workers
in more than 50 cases address heaith and
safety needs and handled 60 wage dispule
cases. In some cases, the union’s presence
helped overcome problems that were primarily
fattures to communicate effectively. FLQOC has
said that it still faces challenges in representing
workers under the H-2A program but expects
to continue making progress, particularty if it
succeeds inits campaign Lo organize additional
H-2A employers in North Carolina.

The opportunity to bargain collectively allows
farmworkers to assert their rights, improve
their wages and working congditions, protect
themselves from retaliation, and achieve

a voice in the workplace and in the public
sphere, The presence of a union that helps
workers in both the U.S. and the workers’
homelands can be especially helpful in
reducing the extensive and serious abuses
associated with recruitment. Unjons can also
help easure that job applicants need not pay
recruiters for access to jobs under the H-2A
program. Expansion of union capacity to heip
H-2A workers would reduce exploitation and
abuse in the H-2A program angd enable workers
to improve thelr wages and working conditions.

“Hs veally change

for the better

encourage all worl

A Report By Farmworker justice

31

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00169 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.125



VerDate Nov 24 2008

164

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00170 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.126



VerDate Nov 24 2008

wells F_hav;ithemn X
Db

DOL directives aliow ranchers to employ H-2A
herders for year-long contracts with possibility of
extension, and pay them only 5750 a month (the
current “prevailing wage” for sheepherding in many
western states), though they are required to be on
cali pearly 24 hours a day, 7 days 3 week. Special
reguiations attow sheepherders to be housed in
wagons oF tents and permit employers to provide
atternatives to toifets, showers, running water, and
electricity if these amenities are not available,™

Sheepherders are particularly vulnerable to abuse.

A survey of 93 herders by Colorado Legal Services
found that more than 80% were not permitted to
ieave their ranch, to have visitors, or to engage in
social activities at any time during their employment.
Seventy percent reported that they never had access

165

to 3 functioning totlet and less than one-third had
refrigerators to store food in their mobile campers.
Many herders reported that their emplover
confiscated thelr passports and other documents,
and some had pay withheld until they returned
home to Peru. Wage theft, difapidated housing, and
forced labor are commonplace in this industry™

it is no wonder that with conditions like these,
which often border on modern stavery, ranchers
cannot find U.S, workers to fill sheepherding jobs.
indeed, the experience with H-2A in the herding
industry hightights how easy it is for unscrupulous
ermployers to use the H-2A program to find low-paid
exploitable workers, rather than improving pay

and conditions to attract workers in the normal

job market. In fact, a recent lawsuit in Utah afleges

“1 knew that s
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day slavery!

- edio {Delta
Cowty, Cole
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that in order to pay the low monthly prevailing
wage, an employer categorized one worker as a
sheepherder, though he was primarily engaged in
non-range work, including mowing private lawns.”
These stories shoutd provide pause for those who
would expand the H-2A program into other non-
seasonal agricuttural work.

n ravent vears, dairy farmers, recipients
for many years of significant government
subsidies and price regulations, have begun
to turn their political power toward a new
goal: gaining access to the H-2A program.

Though dairy barns clearly require year-round,

permanent workers, the industry has argued
that the tack of witling and available domestic
workers has created a desperate need for
foreign workers, and that those workers
should come through the H-2A program.

At the time of this report’s preparation,
companion bills called “The H-2A Improvement
Act,” introduced in the Senate (S. 852) and
the House of Representatives (H.R, 1720,
would codify the sheepherder exception and
add dairy to the list of non-seasonal indusiries
open for H-24 work,

But supporters of the dairy extension faif to
mention the history of poor working conditions
in the dairy industry. even without the H-2A
praogram. For example, legal advocates in
California, the largest dairy-producing state,
have noted that many mitkers work more

than 12 hours a day, six days a week, with no
avertimne pay, rest breaks, or meatl periods.®
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Workers are also subject to the hazards

of lax safety requirements; for exampie,

a dairy worker in upstate New York was
recently killed when teving to climb over

a gate, a "common"” practice, according to
the newspaper report.”” Rather than being
altowed ta bring in foreign workers, dairy
owners should be reguired to attract US.
workers by offering jobs with fair pay and
workplace safety,

Rather than “improve” the H-2A program,
the dairy extension wouid simply expand the
guest worker scheme into an already abuse-
ridden industry. If it passes, other year-round
agricultural industries, including mushroor
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farms and greenhouses, seem ready to line up
and demand access to H-24A guest workers.®
There is no end to the list of industries that
could fower wages, claim "tabor shortages,”
and demand cheap foreign labor Soon, all our
fow-wage industries coutd become populated
by low-paid guest workers with few rights,

instead, the H-2A program should be
restricted to seasonal work, and both U.S,
and foreign workers must be provided with
stronger pretections, The H-2A guest worker
program should not be the modef for
American agricuiture or other low-skilled
jobs. America is a nation of immigrants and
should rernain so.

A Report By Farmworker Justice
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The inability of the government to maonitor
the job terms and practices of thousands

of agricultural employers encourages
employers to take advantage of the guest
workers' vainerability with fittie risk of gefting
caught violating the law, The H-2A guest
worker program cannot and should not be

the principal vehicie for filling the nation’'s
agricultural job needs. Farmworkers should be
given the opportunity {o become tmmigrants
and productive citizens of this country.

Though the Department of Labor under Hilda
Solis restored most of the longstanding wage
and other labor protections that Secretary
Elaine Chao had removed, systematic problems
persist, Farmworker Justice suggests a
aumber of further steps that policymakers
must take, in both the short- and long-term,
to protect U.S. workers in agriculiure, prevent
exploitation of guest workers, and help ensure
an adequate supply of citizens and authorized
immigrants to keep America's agriculture
sector productive.

At the time of wriling, a new campaign

is underway to eliminate or weaken job
protections, government oversight, and
enforcement mechanisms under the H-2A
program, or to create a new guest worker
program altogether. Some policymakers have
argued that, in the face of a government
crackdown on employers who hire
unauthorized immigrants, these changes

are pecessary to facilitate the hiring of fegat
guest workers. This report demonstrates that
instead of diminished protections, the H-2A
program requirements should be strengthened
and enforcement increased to end abuses in
the program.

R
Ly L

Congress should pass the Agricuttural
Jobs, Opportunities, Benefits, and Security
Act {AgJOBS).

~* AgJOBS is a bipartisan comprormise
between growers and farmworker groups
that would allow currently unauthorized
farraworkers to earn legal status by
continuing to work in U.S. agriculture,
make balanced changes to the H-2A
program, and provide U.S. growers with

169

a stable, productive, and decently-treated
farm labor force.

DOL should increase oversight and
enforcement of worker protections in the
H-2A program.

=% DOL should investigate more H-2A
employers and do so more thoroughly
to remedy violations and deter
uniawful practices.

= DOL should undertake regular
unannounced visits to all H-2A employers
to gauge compliance with H-24A regulations
and work orders.

shoutd reguire State Workforep
Agencies (SWAS) to be more vigilant in
reviewing H-2A applications for itlegal
job terms,

-» DOL should take steps to eradicate
comimon employer violations, including
misstating the number of hours worked
by piece-rate workers to deny workers
the minimum hourly wage rate, erecting
artificial and illegal barriers against U.S.
waorkers who apply for H-2A jobs, and
falsely claiming that workers are not
entitied to their outbound transportation
expenses because they quit work before
the end of the season.

harvest our fruits amd
vegetables to come
out of the shadows

and b 2T

ain a skilled,

te, andd productive

but even if
i is not a practical

solutiv the

TROT

hurdreds of thousands

of jubs in agricula.
The AGIOBS

compronuse, supported

by ko T groups

awers, i

the sofution.

e Rep. Howard

crman {-CAJ
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“} thirk the Department
of Labor has to take
responsibility for thes
workers, We are fnvi

them; they're called

uest workers

isnt how y

treat guests!

Seore Miller
(D-CAL, quoted in
“Corruption Leads to
Deep Debt for Guest
Workers” NPR
(May 8, 2007)

170

-2 DOL should work closely with tabor unions,
community-based organizations, and fegal
advocates to communicate effectively with
H-2A workers. To colfect avidence of ilfegat
conduct, DOL must recognize and overcome
the guest workers' fear of retaliatory
discharge, deportation and denial of jobs

in future seasons, as well as educational,
finguistic and Cultural barriers.

- DOL should take better advantage of its
power to bar employers from the program
for violating workers’ rights.

POL should exercise jurisdiction over
H-2A recruitment abroad.

~» The Department of Labor, in cooperation
with the Departrnent of State and the
Department of Homaland Security (DHS),
should examine the international recruitment
mechanisms that result in forelgn workers'
indebtedness. Workers' desperation to eam
enough money to repay the employers’
recruiters and bring home money to

their famifies leaves them vulnerable

to exploitation,

=2 Frnployers should be required to discioss
any arrangements with and identities of
tabor contractors and recruiters and to
determine and disclose all contracting and
recruiting in foreign countries, inchiding by
sub-contractors and subragents.

-+ DOL should require H-2A employers to
disclose in advance how foreign workers
will be transported to the place of
empltoyment i the U.S. and by whom.

<> Al recrulters and employers’ agenis
should be licensed and listed online in an
easily accessible format.

~» DOL should conperate with fabor unions
to establish fair recruiting processes in the
foreign country.

DOL should relieve workers’ debt by
mandating immediate reimbursement for
work-related expenses.

~» Workers should be reimbursed for
transportation to the place of employment
within the first week of arrival, rather than
at the halfway mark of the contract.

~» Employers shoutd be required to
reimburse visa and passport fees paid
fy workers.

DOL shouid ensure that both domestic and
H-2A workers, especially those employed
near the U.S.~-Mexico border, are provided with
housing as required by the H-2A program.

=¥ Special attention must be paid to
worker housing and conditions at the U.5.-
Mexico border to ensure that emplovers
do not deny housing to those workers who
want it based on the claim that workers
can commute to their homes in Mexico
each night.

-» Eraployers shoutd be required to pay
workers for time spent walting to cross

the border, reducing the incentive for
employers o give preference to "border
commuters” and deny them housing.

DOL, DHS, and the State Department should
coordinate data and action on H-2A workers.

=+ DOL currently coltects data on
employer requests/certifications, DHS
collects worker entry and exit data at

the port of entry, and the Department

of State collects data on visas issued.
Collaboration between agency data
collection activities would paint a fuller
picture of the origin and destination of
H-2A workers, allow for hetter assessment
of regional labor needs, and facilitate
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enforcernent against unscrupuious
employers and recruiters.

~& The Department of State should ask
workers to present an H-24 contract

at their visa interview 1o ensure that
workers have been given a contract in
their language that complies with the law.
H-2A employers should be penalized when
workers have not been given

their contracts.

Employers under the H-2A program should
take responsibility for foreign recruitment.

~» Employers must monitor the actions of
recruiters in foreign countries that supply
them with guest workers and act to end
recruitment abuses.

-» Employers should be held jointly Hable
when recruiters working for thern break
the law.

H-2A workers should be aliowed the
freedom to change employers.

= Tying guest workers’ visas {0 a single
amployer leaves them vuinerable to abuse
and rejuctant to challenge Hlegat or unfair
empioyer practices. Congress should amend
the law to extend the fundamental protections
of a free labor market to H-2A workers,

H-2A workers should be able to earn
permanent immigration status in order
to enforce their rights and improve their
conditions.

~» No matter how much fime they spend
in the United States, H-2A guest workers
can never earn permanent status or
become citizens with the right to vote.
Congress should end this anti-American
system that treats guest workers as
short-term commaodities, and provide

a process for H-2A workers to obfain
permanent residency,

The H-2A program shouild remain
available for temporary and seasonal
workforce needs only.

171

~» The H-2A program was designed for
seasonal jobs where U.S. applicants are
tacking. Proposals to extend the H-2A
program o year-round jobs in dairies or
other industries should be rejected.

-+ The exemption for sheepherding, a
year-round industry with a history of
worker abuse, shouid bg ended.

H-2A workers should be covered by the
labor faws applicable to farmworkers.

«¥ H-2A workers are currently excluded from
the most important labor law that protects
farmworkers, the Migrant and Seasonal
Agricultural Worker Protection Act (AWPA).
Congress should end this unfair exclusion
and extend AWPA rights to H-2A workers,
including a federal private right of action

to enforce their job terms, disclosure of job
terms at the time of recruitment, and safe
transportation vehicles.

-+ Cangress should deter wage theft by
ensuring that H-2A workers are entitled

“H-2A guestworkers
may be less aware
of U8, faws and

protections than

ke

domestic N
and they are wnlikely
to complain about

worker protection

viplations, . fearing
they will lose their

1t he

jobs or wilin

hired in the future)

- L2 8. General
Accounting Office
TGACL H-2A

Agrivaltural

siworker

Fragrann Changes
Could bprove
Services tv Emplovers

and Beiler Profe

Workers (199
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Empioyers should be required to pay
Social Security and unemployment taxes
on guest worker wages.

«% The exemption from Social Security (FICA)
and federal unemployment (FUTA) taxes on
wages paid to H-2A workers is currently a huge
monetary incentive for H-2A emplovers to
choose quest workers over domestic workers.
Congress should end this incentive for H-2A
employers by requiring them to pay an amount
equivatent to FICA and FUTA taxes for their
H-2A workers. Payment of these taxes would
atso strengthen the soclal safety net.

R ha

cancerns ghout

trnent of

o H
t program,

contributes 1o the

poor Anti-discrimination laws should apply to

cond recruitment of H-2A workers abroad.
~& Workers recruited abroad for employment in
the United States, including for H-2A program
jobs, should not be subjected to hiring practices
that would be itegat if they occurred in the US.
Employers should be held "strictly hable™ for
recruitment practices by recruiters or sub-
contractors on their behalf,

to liquidated (double) damages when
empioyers fail to pay the AEWR.

Workers who have aiready worked in the H-2A

> To encourage attorneys to accept program shouid have a guaranteed “right of recall.”

farmworkers' cases, workers who win litigation

for violations of the H-2A program protections ~» Workers who perform weli and comnplete their
should be entitled to an award of attorneys’ contracts for an H2A employer should be entitied
fees and court costs. 10 be hired the following season, assuming there

remains a labor shortage. This requirement
would reduce workers' fear of retaliation for
joining a labor union or raising a concern.

H-2A program wage rates should reflect the
wage necessary to attract U.S, workers in the
tabor market:
=» Employers should be obligated to arrange
=+ The H-2A hourly wage rates set under a visa for returning workers, rather than
the Adverse Effect Wage Rate methodology subjecting workers ta the process of paying
are too low, as they fail to account for recruiters in the foreign country every year for

wage depression caused by the presence of access to a visa and a job.

guest workers and undocumented workers

in the farm labor force. Wage rates are increased union representation would help
outdated, as they are based on the previous H-2A workers protect themselves from abuse
year's surveys, and they aliow growers and exploitation.

VerDate Nov 24 2008

who have trouble finding workers to avoid
offering higher than average wages, as the
market would demand. Instead, the AEWR
is a regional average. DOL should revise

the method for determining the AEWR to
prevent downward pressure on the wages of
domestic farmworkers.

-» The rules regarding piece rates should
be changed to end abuses. Piece rates
delineated in the H-2A contract should rise
annually with changes in the Adverse Effect
Wage Rate.

40 NO WAY TO TREAT A GUEST: Why the H-2A Agricultural Visa Program Faj
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= DOL should facilitate the efforts of unions
to provide workers with bona fide grievance-
arbitration processes, which can be efficient
mechanisms to resotve disputes.
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Foremost

FARMS-USA

Statement of
Foremost Farms USA, Cooperative
Baraboo, Wis.
to
Senate Judiciary Commitiee
Sub Committee on Immigration, Refugees and Border Security

Washington, D.C.

Please enter the following statement into the record for the October 4, 2011, Sub Committee
hearing titled: “America’s Agricultural Labor Crisis: Enacting a Practical Solution”.

Foremost Farms USA is a dairy cooperative that has members in seven states in the Upper
Midwest and is based in Baraboo, Wis. Foremost Farms welcomes the opportunity to provide
this statement to the members of the Senate Judiciary Committee in regards to immigration
legislation and the dairy industry.

Dairy is an important industry in the Midwest. Wisconsin alone has 1.2 million cows that
generate $26.5 billion worth of economic activity annually. In a 2009 University of Wisconsin
study, it was estimated that 40% of all dairy farm employees in Wisconsin are foreign born. We
estimate over 60% of Foremost Farms® milk is harvested by foreign born workers today
compared to less than 10% just 10 years ago. Immigration legislation is one of the most
important issues our members are concerned about.

As you examine the options for immigration reform through legislation, we ask you to keep in
mind the unique needs of the dairy industry. We also request you keep in mind that our labor
supply has increasingly come from immigrants as native born Americans shy away from
working on farms for many reasons.

These needs include:

- Dairy is not a seasonal business. It is not a five-day-a-week business. It is a seven-day-a-
week, and increasingly, 24-hour-per-day business that requires skilled and reliable
employees.
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- Dairy relies on immigrants. A study by the National Milk Producers Federation of 47
states found that 62% of the nation’s milk supply is harvested by immigrants.

- A mandatory enforcement policy without meaningful immigration reform would hurt
many jobs that rely on the dairy industry. The same NMPF study estimates that if the
immigrant population harvesting milk today were not here, 133,000 related jobs would be
gone.

- Any immigration legislation needs to deal with the skilled employees currently working
on our dairy farms. These jobs require skill and experience. Milking cows and feeding
calves is no longer what you would call unskilled labor. There must be a way that current
employees can gain legal status.

- A visa program that recognizes the reality of labor shortages on farms and also addresses
the year-round nature of dairy farming will go a long way to correcting many years of
inaction.

Foremost Farms USA and its dairy producer member-owners respect the difficult decisions you
are asked to make every day. We appreciate the opportunity to offer this statement to help you
understand and then address the immigration and farm labor crisis we face.

Thank you for your attention.

Foremost Farms USA, Cooperative is among the top ten dairy cooperatives in the U.S. based on
milk volume. Its 2, 100 dairy farmer members live in Wisconsin, Minnesota, lowa, Hlinois,
Indiana, Michigan and Ohio. The cooperative marketed 3.6 billion pounds of milk in 2010, and
employs over 1,100 people. Foremost Farms has nine cheese plants, five dairy ingredient plants
and one butter plant with 2010 revenues of 81.4 billion.
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Testimony of Bruce Goldstein, President, Farmworker Justice
United States House of Representatives
Committee on Education and the Workforce

Subcommittee on Workforce Protections

September 13, 2011

Mr. Chairman and Members: Thank you for the opportunity to testify about workforce
challenges facing our nation’s agricultural industry. My organization, Farmworker Justice, for
thirty years has engaged in policy analysis, education and training, advocacy and litigation to
empower farmworkers to improve their wages and working conditions, immigration status, health,

occupational safety and access to justice.

Our nation’s broken immigration system, labor laws that discriminate against farmworkers,
and the labor practices of many agricultural employers have combined to create an agricultural
labor system that is unsustainable and fundamentally unfair to the tarmworkers who harvest our
food. More than one-half of the approximately 2 million' scasonal workers on our farms and
ranches lack authorized immigration status.” Undocumented workers’ fear of deportation deprives
them of bargaining power with their employers and inhibits them from challenging illegal
employment practices. The presence of so many vulnerable farmworkers depresses wages and
working conditions for all farmworkers, including U.S. citizens and lawful immigrants. In the face
of increased deportations and other immigration enforcement, harsh anti-immigrant state laws, and
ill-advised proposals to mandate employers’ use of the E-Verify system, there is an urgent need for
Congressional action. The sensible, rational and moral solutions include ending discrimination in
labor laws, improving wages and working conditions for farmworkers, and establishing a program
to allow undocumented tarmworkers to earn legal immigration status. Some Members of Congress

who oppose carned legalization arc proposing new agricultural guestworker programs. But we

" There arc at least 1.8 million agricultural workers in the United States. Martin, P. Conference Report, Immigration
Reform: Implications for Farmers, Farm Workers, and Communitics, University of California D.C. Campus, May 12~
13, 2011, Available at hitp://migration.ucdavis.edu/ct/files/201 I -may/conference-report.pdf. Other estimates range
from 2.0 to 2.5 million individuals working as hired farmworkers over the course of the year. See Kandel, W. Profile of
Hired Farmworkers, A 2008 Update, U.S. Department of Agriculture, Economic Research Report, No. 60, July, 2008.
Available at tip://www.ers.usda.gov/Publications/ERR60/.
? Findings from the National Agricultural Workers Survey
Profile of United States Farm Workers, available at hitp.”

{AWS) 2001 — 2002 A Demographic and Employment

v doleta.goviasworkerreportYchapier befmielisibiliny.
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already have an agricultural guestworker program available to employers, the H-2A program, and
its provisions do not need to be expanded because — unlike most other visa programs -- it has no
limit on the number of guestworkers that may be brought in annually. As detailed in our report, No
Way to Treat a Guest: Why the H-24 Agricultural Visa Program Fails U.S. and Foreign Workers,
the H-2A program, despite its labor protections, is fundamentally flawed and rife with abuses that
harm U.S. and foreign workers.” Certainly it should not be made any worse by reducing government
oversight, lowering wage rates and removing labor protections, as these new legislative proposals
would do. Morcover, it makes no sense to bring in hundreds of thousands of new guestworkers —
under cither the H-2A program or a new guestworker program -- when there are already hundreds
of thousands of undocumented farmworkers, in addition to citizens and documented immigrants,
performing agricultural work productively. More importantly, large-scale guestworker programs
are anathema to American values of freedom and democracy. A practical, meaningful, fair solution

has to include an opportunity for our current workforce to carn immigration status.

The treatment of U.S. farmworkers (U.S. citizens and lawful resident immigrants) in this
country is unreasonable and unsustainable. As in generations past, today’s farmworkers experience
high rates of unemployment and low wages. Poverty among farmworkers is more than double that
experienced by other wage and salary workers.* Farm work is one of the most hazardous
occupations in the country, with routine exposure to dangerous pesticides, arduous labor and
extreme heat. Despite these working conditions, farmworkers are excluded from many labor
protections other workers enjoy, such as many of the OSHA labor standards, the National Labor
Relations Act, overtime pay, and even the minimum wage and unemployment insurance at certain

small employers.

Such poor conditions and discriminatory laws have resulted in substantial employee
turnover. In the absence of an immigration system that functions sensibly to control our borders
and to provide immigration visas when workers arc needed, most of the newly hired farmworkers

have been undocumented. Still, even the lowest estimates indicate that there are at least 340,000~

¥ Farmworker Justice, No Way to Treat a Guest: Why the H-24 Agricultuwral Visa Program Fails U.S.
Workers, September 201 1. Available at hitp//farmworkenustice org/images/storie
this report be included in the record of this hearing.

and Foreign
‘eBook/pages/fwi pdl. We ask that

* See Kandel, W. Profile of Hired Farmworkers, A 2008 Update, United States Department of Agriculture, Economic
Rescarch Report, No. 60, July 2008, Available at higpfwww ers wsda. gov/Publications/ TRRE0

At
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. . . . s .
600,000 legally authorized U.S. workers in the agricultural fabor force.” Improving wages and
working conditions, increasing farmworkers’ legal protections, and implementing the other

recommendations made by the Commission on Agricultural Workers and other observers over

many years would help attract and retain US workers in the farm labor force.”

H-2A workers constitute another three to five percent of our agricultural workforce.
Employers complain that the program is too bureaucratic, burdensome and expensive. The reality is
that the H-2A program has not been needed because employers have had adequate supplies of labor,
including the million or more undocumented workers currently in the farm labor force. The H-2A
program is very similar to the old Bracero program, which at its peak allowed as many as 400,000
workers per year in to the United States.  If employers substantially increased their demand for
guestworkers, the government could expand its staff to accommodate the increased volume of

applications.

In the context of mandatory E-Venfy legislation, agribusiness has been lobbying for
changes to the H-2A program, but their demands go far beyond a request for increased government
resources to accommodate greater numbers of guestworkers. Rather, these grower groups have
demanded that the wage rates be lowered, labor protections be removed and government oversight
minimized so that they may offer job terms that U.S. workers would not aceept and have unfettered
access to the millions of foreign citizens who would accept the opportunity to work in American

agriculture at extremely low wage rates and under poor conditions.

Rep. Lamar Smith’s and Rep. Dan Lungren’s guestworker proposals seek to respond to
growers” demands and apparently seek to persuade them to support mandatory use of the E-Verify
system. Their proposals create labor attestation guestworker programs instead of using the current

fabor certification system, meaning cmployers simply promise to comply with required job terms

stimations based on assuming 30% undocumented workers of a total labor force of 1.8-2 million farmworkers (this is
highest number of undocumented workers in most estimates. Official government statistics indicate a rate closer to
50%).

® Report of the Commission on Agricultural Workers, Washington D.C. November, 1992, See also the testimony of
Robert A, Williams, Director of Florida Legal Services” Migrant Farmworker Justice Project, before the House
Judiciary Committee, subcommittee of Immigration Policy and Enforcement, Hearing on H.R. 2847, the "American
Specialty Agriculture Act," September 8, 2011 (incorporated herein by reference). Available at

JGON8201 L pdf

hitpudiciary house sov/hearines/nd Williams®
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and other requirements, with limited government oversight. Both guestworker proposals also would
move the application process and enforcement of the worker protections from DOL to USDA,
despite its lack of experience enforcing labor protections and despite the fact that other guestworker
programs are run by the DOL. In addition, both programs would slash wages for U.S. workers and
foreign workers; eliminate or greatly reduce worker protections, including recruitment protections
for US worker, minimum work guarantees and housing requirements; and make other changes to
ensure farmers have a steady stream of cheap replaceable workers. Both proposals also limit
worker access to attorneys and courts to enforce their few remaining rights. Contrary to Rep.
Smith’s professed dedication to protecting American workers, these proposals would lead to
massive job loss for U.S. workers as they encourage growers to hire cheap exploitable
gucstworkers. For those American workers lucky enough to keep their jobs, they would experience
wage cuts and diminished working conditions and protections. And these bills do nothing to
address the status of the many undocumented workers already here productively harvesting our
crops. While supporters of this approach may believe undocumented workers will return to their
home countrics, the reality is that these workers will be pushed further underground where they are
likely to be exploited by the worst employers. Chairman Smith’s mandatory e-verify legislation,
the Legal Workforce Act, encourages this hidden world of exploitation through various loopholes
for agricultural ecmployers. These guestworker proposals bring to mind the words of a farmer from
Edward Murrow’s famous documentary Harvest of Shame, who said, “[w]le used to own our slaves;

now we just rent them.”

The Bush Administration, in its last few days, sought to appease growers by making drastic
anti-worker changes to the H-2A program regulations, slashing wage rates and job protections for
U.S. and foreign workers. Even thesc anti-worker changes, which resulted in wage cuts of $1.00 to
$2.00 per hour, did not approach in scope the proposals put forth by Lungren and Smith.
Fortunately, Secretary Solis reversed these changes, largely testoring the Reagan regulations and
their modest wages and labor protections, most of which had evolved over decades of experience
with agricultural guestworker programs. The Department also instituted additional common-sense

protections, such as a requirement to disclose job terms to workers.
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As detailed in our report, No Way to Treat a Guest, even with its modest protections, the H-
2A program is plagued with pervasive abuses.” The abuses are inextricably part of the H-2A
program due to its inherently flawed nature: (1) H-2A workers are tied to their employer and
dependent on them for present and future employment, as well as their ability to remain in the
country; (2) H-2A workers are temporary non-immigrants who can never become permanent
members of our socicty no matter how long they work here; and (3) H-2A workers are desperate to
earn income as they typically arrive heavily indebted due to travel costs and recruitment fees with
the frequent fear that their familics at home may suffer repercussions if they are unable to repay
their debt quickly. For all these reasons, H-2A workers are extremely reluctant to challenge unfair
or illegal treatment. While a small percentage of H-2A workers have rights and remedies under
collective bargaining agreements, the vast majority have no union to represent them. Moreover, H-
2A growers frequently exercise their right to contact their elected representatives to complain about
the H-2A program’s requirements, but guestworkers have no political representation in the United
States and therefore have no meaningful voice in policy debates that directly affect them. This
political power imbalance is another reason guestworker programs are inappropriate solutions in the

United States.

Once employers decide to apply for H-2A guestworkers, many employers prefer them over
U.S. workers because guestworkers are cheaper than U.S. workers for several reasons. First, the H-
2A employer does not pay Social Sceurity or Unemployment Tax on the guestworkers’ wages, but
must do so on the U.S. workers” wages. Second, guestworkers’ vulnerability also means that they
work to the limits of human endurance for the modest wages offercd in the H-2A program, while
most U.S. farmworkers would expect higher wages for such onerous, often dangerous productivity
demands. The H-2A workers are highly prized for their productivity. These financial incentives
lead to discrimination against U.S, workers. Unfortunately, the main job preference for U.S.

5

workers, known as the “50% rule,” is not adequately enforced and has been climinated in the Smith
and Lungren proposals. A third incentive to hire H-2A workers is that while recruiting in foreign
countries, employers can and do select workers based on ethnicity, age, gender, and race, which is

far more difficult to do inside the United States. “[Dliscrimination based on national origin, race,
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age, disability and gender is deeply entrenched in the H-2 guestworker system.™ Almost uniformly,

H-2A workers are single relatively young men who are not accompanied by their families.

These and other incentives to use H-2A workers have led to tremendous obstacles for U.S.
workers who seek jobs at H-2A employers. While the majority of the agricultural workforce is
undocumented and in need of an carned legalization program, there are still roughly 600,000~
800,000 legal immigrants and citizens who seck employment in agriculture. Unfortunately, H-2A
program employers routinely turn away U.S. workers, discourage them from applying for H-2A
jobs, or subject them to such unfair and illegal working conditions and production standards that
workers either vote with their feet or are fired. For example, two American women in Georgia were
fired by an H-2A employer after just a few days in the fields for allegedly failing to mect a
production standard which had not been approved by the government and about which the workers
had not been told until arriving at the farm.” The H-2A application’s job offer stated the workers
would be paid $9.11 an hour and would be provided with 40 hours of work a week. During the few
days they worked, these women were not allowed to begin working until after many H-2A workers
had started picking; they werc only allowed to work for a few hours in the morning even while H-
2A workers continued to work; and they were forced to spend time bringing their buckets of
zucchini a great distance to tractors. One of these women had actually grown up on the farm in
question and picked vegetables as a child.'® Their discharges illustrate the challenges willing U.S.
workers face at many H-2A employers. There are many similar cases around the country. The
regulations governing recruitment, including the 50% rule, which is the principal job preference for
U.S. workers in the H-2A program, are key measures designed to protect the ability of U.S. workers

to obtain employment with H-2A employers.

Despite restored protections in the H-2A program and unionization of some H-2A
cmployers, systemic problems persist that the Department of Labor should stop. We commend
DOL for increasing its overview of H-2A applications, as required by the statute, which has led to
the rejection of unlawful job terms, such as clauses that waive farmworkers’ right to bring lawsuits

and require them to accept arbitration instead, and other requirements designed to discourage US

¥ Southern Poverty Law Center, “Close to Slz ery,” (2007) p. 34,

? See OSC Charge Form, EEOC Atlanta Office, Kathern Bentley v. 3 &R Baker Farms, LLC, March 25, 2011; OSC
Charge Form, E > Atlanta Office, Mary Jo Fuller v. ] &R Baker Farms, LLC, March 23, 2011.

" See No Way to Treat a Guest: Why the H-24 Agricultural Visa Program Fails U.S. and Foreign Workers, September
2011
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workers from applying for H-2A jobs. Despite employer pushback and complaints, DOL must
continue to increasc its oversight and enforcement of the H-2A program. As detailed in our report,
No Way to Treat a Guest, violations of basic program requirements arc rampant: employers
frequently fail to pay transportation costs and wages owed; workers live in abysmal housing and
work under hazardous conditions; and workers even suffer trafficking violations, including
confiscations of their passports and verbal and physical abuse.'! Government also must do more to
overcome the systemic problem of growers using farm labor contractors as a shield against
responsibility and liability for violations of labor and immigration laws——the growers and their

labor contractors must be held jointly responsible.

In conclusion, there are sensible policy solutions to provide the nation’s agricultural sector
with a stable, legal farm labor force that is treated fairly. Discriminatory labor laws should be
reformed, enforcement of labor laws should be enhanced and employers should be encouraged to
offer job terms that attract and retain productive farmworkers. Congress should not get mired in
guestworker program proposals that have been tried and rejected in the past. The proposed new
guestworker programs would only worsen the situation, and contravene our traditions of freedom,
opportunity and democratic principles. Congress and the Administration should strengthen the
current H-2A labor protections, including by ending employers” incentives to hire vulncrable
guestworkers rather than US workers. Most importantly, Congress should provide current
undocumented agricultural workers with an opportunity to earn permanent immigration status.
These recommendations will help ensure a productive, law-abiding, fair farm labor system and
maintain our nation’s commitment to economic and democratic freedom. Thank you for this

opportunity. ///

"' See atso Southern Poverty Law Center, “Close to Slavery,” 2007.
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Statement by U.S. Senator Chuck Grassley
Immigration Subcommittee Hearing

“America’s Agricultural Crisis: Enacting a Practical Solution”
October 4, 2011

The United States is blessed with a rich agricultural bounty which provides food not only for
U.S. consumers but also for a growing world population. American farmers are the most
productive food producers in the world. In fact, each farmer feeds more than 120 people at home

and abroad.

George Washington once said that "Agriculture is the most healthful, most useful and most noble
employment to man." Although I'm biased, I couldn’t agree more. I have a special interest in
today’s hearing because I am a family farmer. 1understand the agricultural needs of my state.
However, I also know that the needs of California and Vermont, for example, are ditferent from
fowa. Even though our industries are not identical, our interests and goals are the same. We
must be able to meet the needs of agriculture. We must look for solutions that serve the industry

and our country in the long-run.

America’s agricultural industry depends, in part, on the ability of farmers and ranchers to recruit
and hire workers. Unfortunately, more than half of today’s U.S. agricultural workforce is
undocumented. Some employers claim it’s because Americans will not perform the hard work
that is required. Some are using undocumented labor to cut costs. Regardless of the reason, we
find ourselves in a situation where employers are hiring illegal workers, allowing them to
undercut their competition and to ignore the legal avenues we have in place to bring in foreign

workers,

[ am well aware of the legislative proposals that would put millions of agricultural workers on a
path to citizenship. [ was here in 1986 when we legalized more than one miltion workers in the
Special Agricultural Worker program, known as SAW. We underestimated how many people
would come forward and take advantage of it. We weren’t prepared to root out the fraud, and

there was plenty of it. More importantly, in 1986, we said it would be a one-time fix. It’s

obvious we were wrong. We certainly cannot go down that road again.
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Instead, we must consider a long-term solution to the industry’s needs. The answer 1s to reform

our current agricultural guestworker program known as the H-2A visa program.

Senator Chambliss has a bill, S. 1384 or the Harvest Act, that would make significant
improvements to the H2A visa program. I agree with many aspects of Senator Chambliss’
proposal, including making surc we streamline the process for employers and reducing the red
tape that comes with using the program. | am a proponent for expanding the program to include
various agricultural industries in the program, such as dairy, animal agriculture and agricultural
processing. Many employers in my home state say they’re unable to use the program because
it’s restricted to seasonal or temporary work. We must make the program work better for those
who desperately need the workers. Thope to hear some constructive suggestions today to that

end.

While I am a champion of the ag industry, I do have concerns that many agricultural employers
are convinced that they won’t survive if they are required to electronically verify their workers.
E-Verify is a useful tool that’s accessible to anyone with a computer. t's reliable. It’s free. It’s
web-based and easy to use. More importantly, it’s helpful for employers who want to abide by

the law and employ a legal workforce.

Opponents of E-Verify, I'm afraid, are using agriculture to argue against mandatory E-Verify

participation. [have long said that E-Verify must be a staple in every workplace, and that

includes the agricultural sector. 'm not in favor of carving out exemptions for certain industries.

and I am willing to do what [ can for small businesses and industries that need help to fully

comply with potential requirements.

[ thank the Chairman for holding this hearing today, and 'm glad we have a well-rounded group
of witnesses to discuss the labor needs surrounding agriculture. I'm also glad to be a part of the
discussion on how to improve the current immigration system to ensure that they have access to
the workers they truly need. Ihope my colleagues will join me in this effort to help the farmers

and ranchers that feed America.
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Testimony of Connie Horner

Before the
Senate Judiciary Subcommittee on Immigration, Refugees, and Border Security
October 4, 2011

Chairman Schumer, Ranking Member Cornyn, and distinguished members of the Committee, |
need your help to continue to do the right thing. | need legal, experienced, seasonal workers to maintain
my farm and harvest food that helps feed Americans. | want to hire legal workers. Yet, the hiring
process must be cost-effective and—most important—simple. In short, | need your help to make it
easier to do what's right.

'm Connie Horner, from Homerville, Georgia. | manage a 9-year old, 8-acre, family-owned,
organic blueberry farm. There are approximately 2000 U.S. farmers in 20 states growing 500 to 600
million pounds of cultivated blueberries annually, with a wholesale value of about $1.5 billion. In
Georgia, | am one of about 350 growers who produce blueberries with a total farm gate value of $120M
to $140M annually. We are by any measure a smalil family farm. Yet, the challenges we face are shared
by farms small and large across Georgia and the nation. As you are all aware, earlier this year farmers in
Georgia found themselves in the national spotlight when a new state law quickly resulted in a farm labor
disaster.

This is our story. In 2006, we hired 67 individuals who worked for varying lengths of time over
the course of the year. They were pleasant, productive and efficient. Unfortunately, as months passed,
we received nearly 60 Social Security mismatch letters. Translation: unknown to me at the time, more
than 80% of my hires were most likely falsely documented workers.

Though this is the reality for many growers, to us it was unacceptable, so we researched options
and learned of the H2A program.

In 2007, and 2008, we filed joint H2A contracts with a larger farm. We believed participating in
H2A would ensure reliable, legal, experienced workers. We were disappointed. The first year, workers’
wages were 60% more than minimum wage and production dropped substantially. The second year,
along with a new crew, we brought back the best workers from 2007, but again, production suffered.

in 2009, due to crop damage from a S-minute hailstorm, we only needed 5 additional workers
during harvest. We had previously cancelled our H2A contract on the advice of three gentlemen from
the Department of Labor (DOL) who assured us that they could supply over 500 farm jobs due to the
overwhelming number of Americans out of work. | was calling 3 branches of the DOL several times a
week, begging them for workers. The Americans interested in working wanted only air-conditioned
positions and refused to work outside. About 80% of our fruit rotted on the bushes.

Once again, we were faced with a serious dilemma: where do we find a legal, reliable,
experienced, productive workforce? There was no easy answer; so again, we were forced to go back to
H2ZA. The larger farm refused to participate in the program, so we brought back the best employees
from 2008. We spent over $12,000 in H2A non-payroll related costs for only 7 H2A employees. The
paperwork required to comply with regulatory, documentation and reporting requirements consumed
14 reams of paper—7,000 sheets. Essentiaily, that’s 1,000 sheets of paper per needed employee! {This
year we discontinued H2A and used less than one ream for the same number of needed employees.)
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Besides the 7 H2A workers we brought from Mexico in 2010, we were required to send out 58 local hire
letters. We received no response from 25 (43%), 18 {31%) were hired but never showed up, and of the
13 (22%) that were hired and came to work - 6 worked 3 days or less, 1 lasted longer than 2 weeks, and
none finished the season.

Many of the DOL referrals were criminals, which we discovered only by their excuses for not
coming to work. They needed to visit parole officers or have ankle bracelets removed. Fortunately, few
of them came to our farm. The H2A rule requiring employers to hire everyone without question is
irresponsible and potentially dangerous! It is one of the many reasons Horner Farms will no longer use
this program.

In addition, we are currently involved in a lawsuit where our 2010 H2A contract is in question.
Our contract, though it was approved by all the necessary Government agencies, accepted and signed
by me and all my employees, is in danger of being voided. So, even though we paid the agreed upon
contracted wage rate, this lawsuit may require us to pay 26% more in back wages. 'm not a lawyer, but
voiding a legally constituted contract that was agreed upon by all relevant parties is unacceptable.

I’d guess none of you would choose to be a new surgeon’s first patient. We all want to deal with
experienced, efficient service providers. Farmers like me are no different. Our very survival as farmers in
this country depends on access to experienced, efficient workers. Yet, under the H2A program, worker
referrals typically had no experience with farm work. As a result, production suffered greatly and with
the tremendous added paperwork requirements; my time was no longer spent in the fields where 1 am
most effective, but in the office surrounded by mountains of paperwork.

After 2010, we knew that H2A was not the answer for us. Having survived the process for 3 out
of 4 years, it was clear to us that the H2A program was a Rube Goldberg solution o the labor issue
facing farmers. We hoped to phase out H2A over time with the purchase of a mechanical blueberry
harvester, We planned to stowly convert our farm to all machine harvestable varieties. Because.organic
farming is more labor intensive, we know that we might not be able to remain organic.

We purchased our harvester in December of 2010. Our harvester was the first of its kind in the
State of Georgia, and we did have better results than we initially thought possible. But, mechanization is
not an answer for everyone, and even for us, it brings a whole new set of challenges. First, in blueberry
production, only a few varieties are suitable for machine-harvesting. This means we will have to replace
82% of our farm with new, unproven, machine harvestable varieties, and that will take us 5 to 10 years if
things go well. We will struggle each and every year to get the necessary maintenance done to ensure a
good crop. We will no longer have farm labor around to perform other routine tasks like weed control,
which we must do by hand to maintain our organic certification. We will no longer be able to pack our
own fruit, because machine-harvested blueberries require much more sophisticated sorting, grading,
and packing equipment that a farm our size cannot afford. We have also discussed downsizing our farm
to make it more manageable for the five of us.

I believe H2A is a well-meaning mess. it has an admirable goal of protecting workers while
supplying farms with needed labor. Yet, the H2A regulations and requirements have turned government
red tape into a crimson tide. H2A is NQOT the answer to the labor crisis we are facing today. As |
understand the numbers, H2A provides only 2 to 4 percent of the hired farm workforce. Yet, 70% or
more of experienced farm workers are thought to be unauthorized to work in the U.S. That's something
like one miflion people. If we had to replace those one miilion workers through H2A, the program would
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have to handie 10 or 15 times as many workers as it ever has! it would collapse, and farming would
collapse along with it.

The National Council of Agricultural Employers recently commissioned a major research project
into the H2A program that has documented its failings. The research project included a nationwide user
survey, which was overseen by Carol House, a statistician who used to direct all of the statistical efforts
of the USDA, including the Census on Agriculture. She recently provided expert testimony for a
September 13 House hearing on the subject. Also testifying at the House hearing was Libby Whitley
Fulton, who is an H2A employers’ agent with vast experience. | am including their testimony with my
own statement in the hopes that it can be made part of the record of this important hearing.

Tweaking H2A is not the answer. Growers and producers in America need a 21% century farm
labor solution that is more suited to the realities of farming. A program needs to give workers the
freedom to move among crops and among employers as most do now. The program must provide
workers needed in the future, and it also needs to provide a worker visa that allows the existing,
experienced workforce to continue to work. | don’t see how you can solve the problem otherwise.

Our farm’s story is a bit different than most in our area, so when the Georgia legislature passed
an immigration enforcement law this past spring, we didn’t feel the brunt of it. Others did. Much of the
migrant farm labor supply skipped coming to Georgia out of fear of the new law. Commissioner Black is
in a better position to go into the numbers on worker shortage and crop loss, but the situation was
devastating, with vegetables, berries, and fruit left to rot. Farms felt the impact first, but so did
cormnmunity-based businesses that serve the farming and farm worker communities. 1t was a man-made
disaster that threatens to repeat itself in more and more states unless Congress finally acts.

Let me close with this reality: American Farmers feed Americans! We are already dependent on
other less refiable countries for our oil — we are becoming more aware of the enormous risks involved in
that. Do we really want to regulate our farmers out of business? Do we want to be dependent on
foreign countries for growing our food? That will be our children’s future, unless you all finally take
smart and sensible action to resolve this national crisis.
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Idaho Dairymen’s Association, Inc.

1182 Eastland Drive North, Suite A Phone: {208) 733-6372
Twin Falls, 1D 83301 Fax: (208) 735-5955

October 4, 2011

The Honorable Charles E. Schumer, Chair

Immigration, Refugees and Border Security Subcommittee
Judiciary Committee

United States Senate

Washington, D.C. 20510

The Honorable John Cornyn, Ranking Member
Immigration, Refugees and Border Security Subcommittee
Judiciary Committee

United States Senate

Washington, D.C. 20510

Hearing on “America’s Agricultural Labor Crisis:
Enacting a Practical Solution™
Statement of Bob Naerebout, Executive Director
Idaho Dairymen’s Association

Thank you for holding this hearing on the impact of tederal immigration policy on the
nation’s family farmers and ranchers. The Members of the Idaho Dairymen’s
Association (IDA) appreciate the opportunity to provide comments to the subcommittee
on how those policies currently affect them and what changes are needed to ensure that
agriculture has a legal and consistently available workforce now and in the future.

The dairy industry in Idaho is made up of 569 dairy farms that produced 12.75 billion
pounds of milk in 2010. That ranks the state #3 in the nation in milk production. Our
dairy farms directly employ about 8,300 people. There are currently 25 dairy processing
facilities in the state with a total of 2,371 people working. The dairy industry in the state
supports 22,406 sccondary jobs. That is a total of just over 33,000 people in Idaho whose
jobs depend on a healthy dairy industry in the state.

Because of the seriousness of this issue to our Members, The Idaho Dairymen’s
Association has taken a leadership role on immigration reform issues at the federal level
for several years. IDA is on the Executive Committee of the Agriculture Coalition for
Immigration Reform and is a part of the National Milk Producers Federation Immigration
Task Force.
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A New Start is Necessary.

IDA agrees with the vast majority of agricultural producers and their trade organizations
that the current H-2A program is irreparably broken. IDA supports the creation of a
market-based system for accessing agricultural workers when they are needed. That
system must also be constructed to function in a timely manner.

Attempts to extend eligibility for H-2A to dairy producers miss the mark because of the
many shortcomings of the program itself. Those include the fact H-2A provides only a
very small percentage, well less than 10%, of the workforce needs to sectors of the
industry that are eligible, those who use the program report signitficant lags between the
time the workers are needed and approval of applications and the fact that none of the
proposals introduced in this Congress to date would include the current experienced dairy
workforce in the program.

Access to Laboer on Dairies is also an Animal Care Issue.

Access to labor on dairies is of course an economics issue but it is also an animal care
issue. Jobs on dairies are skilled positions that take the right temperament and training to
work with cattle including feeding, breeding, milking and caring for animals in the
hospital and maternity pens as well as young calves.

Dairy producers invariably report that they have repeatedly tried to hire local workers.
There are many reasons local workers either do not apply or don’t last even the first day
if they do accept a position, but the pay is not one of them. Jobs on dairies pay well
above the minimum wage and often come with benefits like housing, health insurance
and vacation.

The fact is dairy cows are milked at least twice a day, seven days a week, 365 days a year
including weckends and holidays. 1t is imperative for dairy producers that the workers
who care for their cattle want to do the job and are willing to accept the literally everyday
realities of dairy farm life.

An Effective Agricultural Worker Visa Program to Accompany Mandatory E-
Verify is Compassionate to Workers and a ‘Must’ for Farmers.

Passage of a bill by the House of Representatives” Judiciary Comumittee mandating the
use of the E-Verify system to check the work authorization of new employees without
inclusion of an effective program for agriculture labor poses one of the most significant
threats to the American food supply in recent memory. The fact is most of agriculture,
including dairy, relies on immigrant labor. Legislation requiring farmers to perform an
enforcement role that 1s clearly the federal government’s responsibility is also unfair.
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The solution is to provide an effective agricultural worker visa program that recognizes
there are people currently in the country doing those jobs that others have no interest in
and that provides visas of adequate length to satisty the diverse needs of all of the
industry. That approach is both compassionate to those who have come to this country
for no other reason than economic opportunity and recognition of the fact that farmers
have no option but to rely on immigrant labor.

Five Principles for an Effective Apricultural Work Visa Program.

Idaho dairy producers believe there are five basic principles that must be met for any
immigration reform legislation to provide a meaningful program that will allow
American agriculture to continue to provide consumers the safest, most affordable food
supply in the world. Those principles are:

1. The legislation must allow individuals in the experienced dairy workforce
currently in the country to obtain a visa authorizing them to work here legally.
That can include requirements that the worker pay a fine, learn English and have
and maintain no criminal record.

2

The legislation must provide work visas of adequate length to address the year-
round job needs of dairies.

3. The legislation must provide a workable program that dairy producers can access
for labor. That likely means a program administered by the United States
Department of Agriculture instead of the Department of Labor.

4. The program must include a transparent rulemaking process so that the
responsible regulatory agency cannot make changes solely at its discretion. For
example, the Department of Labor recently issued, without notice or the
opportunity for input, new worker housing guidance for the sheepherder visa
program that producers are now forced to comply with.

5. The legislation should allow organizations linked to agriculture to file program
paperwork with the regulatory agency on behalf of producers secking workers.

Again, I thank the Members of the Subcommittee for holding this hearing and for the
opportunity to provide input on this issue of utmost importance to Idaho dairy producers.
It is time for the Congress to provide certainty to American agriculture on at least one
issue, farm labor, so that family farmers can get back to doing what they do best —
feeding the public, serving as the economic engine in rural areas of the country and
providing a large net positive to the U.S. balance in international trade.

The Idaho Dairymen’s Association (IDA), based in Twin Falls, 1D, was established to continue to develop
and sustain an economically viable Idaho dairy industry that works fogether to achieve success in the
domestic and global marketplace in meeting the needs of the Idaho dairy farm families. Founded in 1944,
IDA represents all dairy producers within the state of Idaho.
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Statement of Dr. Ronald D. Kautson

Before the Subcommittee on Immigration, Refugees and Border Security,
Committee on Judiciary, United States Senate

Hearing on
"America’s Agricultural Labor Crisis: Enacting a Practical Solution”
October 4, 2011

Chairman Schumer and Members of the Subcommittee; thank you for the
opportunity to testify on issues related to immigration reform and
agricultural fabor. This is an extremely important topic that requires
careful analysis and understanding prior to moving forward with legislative
action. The reason lies in the fact that the hired farm labor force is
critically important in producing and in harvesting the highly perishable
segment of the U.S. food supply. These perishable commodities include
fruits, vegetables, and milk. If farm labor is not available at the time it is
required, these foods will go to waste or not be produced. This fact makes
farm Jabor unique and requires carefully designed legislative solutions that
cut through the red tape and delay typically associated with H-2A -
government regulations.

My colleague, Dr. Dennis Fisher, and I have spent substantial time studying
the conditions in agriculture that make farm labor uniquely important.
Each of us is Professor Emeritus of the Department of Agricultural
Economics at Texas A&M University. I am the former Director of the
Agriculture and Food Policy Center at Texas A&M, which has responded to
many Agriculture Committee requests for analysis of agricultural policy
issues and policy options. Dr. Fisher has served as a farm labor Extension
and research specialist in Oregon, Michigan, and New York. Our
experience and research have led us to the conclusion that there is no
quick-fix solution to farm labor issues. The current H-2A program is
broken and requires a major overhaul, or even replacement with a new
program, to deal with the unique requirement for a timely, flexible, and
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market-oriented farm labor supply. The remainder of'my testimony
explains these unique conditions, which serve as the basis for this
conclusion.

Despite ever-increasing levels of mechanization, farming is dependent on
hired farm labor, which must be available when it is needed. In 2007,
there were approximately 1.8 million farm workers, of which 1.4 million
were employed on crop farms, and 429,000 were employed on livestock
farms. This indicates that about 77 percent of farm workers are used
primarily in crop production. Of those used for crop production, about 75
percent are believed to work in fruit, vegetables, and nursery crops.
Estimates of the number of unauthorized workers range as high as 61
percent and perhaps higher in many areas.

There are several myths regarding the economic nature of agriculture and
the farm labor workforce. These myths can substantially mislead
individuals who seek solutions to farm labor issues.

The first of these myths is that farm labor should be readily available from
nonfarm sources, particularly in a time of high unemployment. Anyone
who has worked on a farm knows that there are many jobs associated- with
agricultural production and processing that domestic nonfarm laborers will
not do. This fact has been repeatedly demonstrated. While the process of
farm mechanization goes forward, back-breaking hand labor is still
essential for harvesting most perishable fruits and vegetables sold fresh in
our supermarkets and farmers’ markets. This is not just our assertion
based on our anecdotal experience; it was a central conclusion of a set of
case studies completed by the Economic Research Service of the U.S.
Department of Agriculture (ERS/USDA) and the University of Californig,
which was recently published by ERS/USDA. In animal agriculture, while
hand milking is no longer required, skilled milkers must be available to
operate machines that are used to milk, feed, and clean up after cows two
or three times a day, seven days a week. There are no holidays and no
weekend breaks for harvesting perishable crops or for milking cows. These
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are jobs that must be performed on atimely basis, or food is wasted, and
farm income declines. Waiting for a visa or work permit to be issued under
the H-2A program is not a viable option for most farmers. That is one of
the reasons most farmers do not use the program.

A second farm labor myth is that large corporate agribusiness firms employ
most of the farm labor. In 2009, data from ERS/USDA indicate that there
were 2.2 million U.S. farms. All but 60,846 of these were family farms. A
family farm is defined as one in which ownership and control of the farm
business is held by a family of individuals related by blood, marriage, or
adoption. All types and sizes of farms, inciuding small farms, utilize the
corporate form of business organization. For example, in 2007, over
46,000 farms having less than $250,000 in sales were organized as
corporations. All of these were family-held corporations. Likewise, all
types and sizes of farms, including small farms, at times, utilize hired farm
labor. For example, in 2007, family farms classified as limited resource,
retirement, residential lifestyle, and lower-sales typologies were found to
have hired farm labor expenses that ranged from an average of $4,951 to
$8,081. These small farms would be very adversely affected by actions
that limit the availability of labor and/or raise wage rates paid for hired
farm labor. In 2009, 16 percent of the labor utilized on farms having
$10,000 to $250,000 sales was hired farm labor. It is reasonable to
assume that most of this labor was employed at harvest time when the
urgency of having a labor supply is the most critical. For farms having over
$250,000 in sales, an average of 48 percent of the labor was hired in 2009.

A third myth is that farmers are in a market position to simply pass on the
cost of farming to buyers of their produce. Farm prices are determined
nationally or globally by competitive supply and demand forces. U.S.
farmers compete with farmers in Mexico and other supplying or potential
supplying countries. Loss of market is a particularly likely consequence for
asparagus, apples, oranges, grapes, and tomatoes. Mexico, Peru, Chile,
and South Africa stand as major sources of fruit and vegetable supplies for
the U.S. consumers. U.S. exports of oranges, lettuce, raisins, strawberries,

3
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and asparagus have been adversely affected by increased competition for
the important Japanese market. Chinese exports of apples have risen from
near zero in the early 1990s to nearly double that of the United States.
While U.S. farmers would like to be in a position to set their own prices and
pass on their costs to consumers, this is not possible. Farmers must make
production, farm labor, marketing, and financing decisions that directly
affect their profitability in this highly volatile market environment.
Seasonal and annual price instability creates great uncertainty regarding
income expectations and the resulting financial stability of farms. Those
who make the wrong decisions run the serious risk of financial failure. In
2007, ERS/USDA determined that 20 percent to 40 percent of the farms in
each farm type were in a less than favorable financial position. Research
clearly indicates that higher labor costs run the risk of higher imports and
reduced exports.

Our fourth myth is that agribusiness firms are directly involved in farm
production that utilizes farm labor. Farmers who produce fruits,
vegetables, and milk are a distinctly separate segment of the food supply
chain. It is true that as the food supply chain has evolved, agribusiness
firms have found it desirable to contract with farms in advance of harvest,
sometimes in advance of planting, for commodities. Where they exist,
such contractual arrangements have been found to be mutually beneficial
to both sellers/farmers and buyers. In cases where commodities are
exported, such contractual arrangements may be essential to be
competitive internationally. Agribusiness corporations that produce farm
commodities and are not family owned are the exception rather than the
rule. Agribusiness corporations are the primary firms that are involved in
developing the genetic breeding for plants, livestock, and poultry. They
allow our family farms to maintain their competitiveness. Agribusiness
includes all firms that supply farm inputs and that handle, process, and
distribute/market farm products.

Our fifth myth is that the farm labor market is national in scope, that labor
issue shortages are not real, and that farm labor issues can be addressed
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on a national legislative basis. The fact is that farmr labor markets are local
and are dispersed throughout the United States. The demands for farm
workers vary widely from commodity. Often, a large number of workers is
required for specific time periods. These are facts that are based upon
experience. When fruits and vegetables destined for the fresh market
mature, they must be harvested, or they go to waste. Cows must be
milked twice or three times a day.

Our analysis clearly indicates that the H-2A immigration program is broken.
In 2009, only 86,000 workers were certified for H-2A visa status, which is
the only available guest farm worker program. H-2A accounts for less than
5 percent of the hired farm labor workforce. Proposals such as requiring
farmers to e-Verify will only add to the problem. If controls are to be
placed on the employment of illegal immigrants by border controls or by
enforcement of the current federal immigration law, there must be means
by which farmers employ farm labor while avoiding labor shortages. These
effects were actually experienced, for example, when the Bracero program
was ended and during the recent farm labor shortages experience in
Georgia testified to in this hearing. The end of the Bracero Program in
1964 precipitated severe labor shortages, a spike in wage rates, limited
local fabor response, increased mechanization, higher produce prices, and
a loss of export markets to other countries. Experience with H-2A indicates
that there is a need to abandon the H-2A program and to develop a more
flexible, market-oriented program designed for farm labor. Such a program
must be easily accessible to current workers; farmers must be able to
attest to their labor needs; they must be able to make changes in their
hired farm labor workforce on a timely basis in response to crop and
market conditions; and there must be flexibility for workers to shift
between employing farmers as is inherent in the term “migrant labor.”

The shift in American diet is new, major, and will require increased
production of fruits and vegetables. Farm labor immigration policy will
have a major impact on whether the fruit and vegetables used to improve
the health of Americans will be produced in the United States or in foreign

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00204 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.160



VerDate Nov 24 2008

199

countries. Initiatives'that involve an == higher level of government
regulation will assure that an increased share of fruit and vegetable
production, as well as of other agricultural products, will be produced
overseas—outsourced.
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Executive Summary

Immigration policy is one of the major U.S. policy issues affecting the
agriculture sector. Despite ever-increasing levels of mechanization, farming
is dependent on hired farm labor, of which as much as 53 percent may be
unauthorized. There are many jobs associated with agricultural production
and processing that domestic labor demonstrably prefers not to perform. As
a result, special policies historically have existed to authorize immigrants to
enter the United States on a temporary basis. In addition, many
unauthorized workers have entered the United States to work in agriculture
and many other occupations. In this economic and employment
environment, question arises as to how the almost insatiable demand for
fresh and perishable fruits and vegetables is to be satisfied. Will it be from
domestic production or from imports and are we willing to give up export
markets to foreign producers?

The purpose of this study was to analyze the impacts of U.S. immigration
policies and programs on the agriculture sector. This analysis includes
cutrent policies and those that have been proposed. The U.S. agriculture
sector includes all functions related to food, fiber, and specialty crop
production from input resources used in production through final sale to
consumers, including exports and imports. Farm products/commodities are
produced by the farm sector by combining inputs purchased from the input
scctor. Farmers combine these purchased inputs with their land, water,
labor, and management skills to produce commodities. This study has been
undertaken in response to a report titled llegal Immigration and
Agribusiness: The Effect on the Agriculture Industry of Converting to a
Legal Workforce authored by Eric A. Ruark, hereinafter referred to as the
Ruark Report. The authors of this study were retained by the Agriculture
Coalition for Immigration Reform to provide an objective analysis of the
Ruark Report.

Findings

» A significant share of the U.S. production moves as commodities directly
into export markets where farmers and agribusiness firms compete with

Dr. Ronald D. Knutson and Dr. Dennis U. Fisher Page 6
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those in other major agricultural countries. In labor intensive fruits,
vegetables, and specialty crops, the U.S. farmers face substantial export
and import competition from Mexico, Central America, Chile, Columbia,
Peru, and increasingly China. The U.S. value of fresh fruit and vegetable
tmports has grown to the point where it is more than twice the value of
exports. Increases in U.S. costs of production would have substantial
adverse effects on the global competitive position of U.S. farmers
because prices are determined globally. Therefore, farmers are not in a
position to pass through cost increases.

e In 2007, there were 2.2 million U.S. farms of which 2.1 million were
family farms and only 91,000 were nonfamily farms. Family farms are
closely held by their operator/manager and the operator's household. All
types and sizes of farms, includingsmall farms, utilize the corporate form
of business organization. Of the nonfarm corporations, only 10,237
farms are other than family-held corporations, which is less than one-half
of one percent of all farms.

e Agribusiness involvement in farm production is the exception rather than
the rule. Agribusiness includes all firms that supply farm inputs and that
handle, process, and distribute/market farm products.

» Using the same data source as Ruark, 20 percent to 40 percent of the
farms in each farm type were determined to be in a less than favorable
financial position in 2007. These are the farms that would be most
vulnerable to any labor cost increases.

» Farmers must make production, marketing, and financing decisions that
directly affect their profitability in this highly volatile market
environment. Seasonal and annual price instability creates great
uncertainty regarding income expectations and the resulting financial
stability of farms.

Dr. Ronald D. Knutson and Dr. Dennis U. Fisher Page 7
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e In 2007, there were approximately 1.8 million farm workers of which 1.4
million were employed on crop farms and 429,000 were employed on
livestock farms. This indicates that about 77 percent of farm workers are
used primarily in crop production. Of those used for crop production,
about 75 percent are believed to work in fruit, vegetables, and nursery
crops. Estimates of the number of unauthorized workers range as high as
53 percent.

e Farm labor markets are local and are dispersed throughout the United
States and the demands for farm workers vary widely between
commodities and locations. Often, a large number of workers is required
for specific time periods. When fruits and vegetables destined for the
fresh market mature, they must be harvested, or they go to waste. Cows
must be milked twice or three times a day. These facts enhance the
potential for and dangers from labor shortages.

* Crop budgets indicate that labor costs range from about 50 percent to 70
percent of variable production costs for fresh fruits and vegetables.
Research clearly indicates that higher labor costs run the risk of higher
imports and reduced exports. Mexico, Peru, Chile, and South Africa
stand as major sources of fruit and vegetable supplies for the U.S.
consumers. U.S. exports of oranges, lettuce, raisins, strawberries, and
asparagus have been adversely affected by increased competition for the
important Japanese market. Chinese exports of apples have risen from
near zero in the early 1990s to nearly double that of the United States.

¢ For commodities where hired labor is a high proportion of production
costs, labor-saving mechanization may be induced to increase global
competitiveness. This is what happened when the Bracero program was
terminated in the mid 1960°s resulting in a substantial reduction in farm
labor employment. However, to maintain quality, 47 fresh fruits and
vegetables are harvested by hand.

Dr. Ronald D. Knutson and Dr. Dennis U. Fisher Page 8
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¢ Most of the work done by hired farm workers is highty laborious, back
breaking, and difficult. It is often performed in hot and humid field
conditions with the sun beating down on the workers. Moreover, this
work has been demonstrated to be highly seasonal, meaning that these
U.S. employees/workers would have to move around the United States, at
least regionally, to harvest crops on a timely basis.

o The only three options for increasing the earning of farm workers include
increasing the minimum wage; imposing effective border/immigration
controls to reduce the supply of unauthorized labor; and enforcing the
current federal law prohibiting employers from hiring illegal immigrants.

“ach of these options would raise production costs, reduce exports, and
increase imports. The latter two options would create farm worker
shortages.

¢ There is a broad-based consensus that the U.S. immigration system is
broken. In 2009, only 86,000 workers were certified for H-2A visa
status, which is the only available guest farm worker program. This is
less than 5 percent of the hired farm labor workforce.

« [f controls are to be placed on the employment of illegal immigrants by
border controls or by enforcement of the current federal immigration law,
there must be means by which farmers employ farm labor while avoiding
labor shortages. This would require a streamlined H-2A program. This
means making the H-2A program more employer-friendly and less
bureaucratic. If this cannot be effectively accomplished, current policies,
while not perfect, generate an ample farm labor supply with relatively
few instances of labor shortage, and a reasonable level of
competitiveness in domestic and international markets.

Conclusions

» Agribusiness firms, working with farmers, are a key to the success of the
U.S. agriculture system, which is being replicated throughout the world.
Agribusiness direct involvement in farm production is the exception

Dr. Ronald D. Knutson and Dr. Dennis U. Fisher Page 9
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rather than the rule. Instead, because of the demonstrated efficiency of
the farm sector and huge investments that farmers make in land,
buildings, and equipment, agribusiness firms generally contract for farm
production with farmers as contract-growers.

¢ Farmers do not set the price for their production. They are price takers
with the price being determined by domestic and world supply and
demand forces. The notion that farms hiring farm labor would have
sufficient market power to pass on higher labor costs is clearly erroneous.
Price instability combined with weather uncertainties dircctly impact
farms’ willingness and ability to make commitments to employ farm
labor.

¢ All of the information was available to make a determination of the true
economic effects of higher labor costs on farms. Using averages on a
commodity sector basis ignores the distribution of impacts on the family
farms.

¢ The highly variable demands of local labor markets make local labor
shortages inevitable. The local nature of labor markets makes a
nationwide analytical approach to assessing the economic impacts
irrelevant and unreliable. Pursuing labor policies designed to
substantially increase farm worker wage rates would result in a loss of
markets for domestic producers; increased mechanization; and an
inability to attract local labor.

¢ Hiring U.S. unemployed workers at higher farm-labor wage rates is not
an option for dealing with labor shortages. Authorities on farm labor who
understand farming uniformly agree with this conclusion.

¢ The notion that farmers would or could absorb increased labor costs from
profits is unrealistic and reflects a lack of understanding of how firms and
markets operate. This is reality both domestically and internationally.

e Avoiding farm labor shortage while maintaining the competitiveness of
U.S. agriculture in international markets requires either a streamlining of
the H-2A program to create a regular and ample flow of guests farm
workers or continuing the current set of policies. Any other option will
assure higher food costs, increased imports, reduced exports, and periodic
farm labor shortages with consequent supply interruptions.
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o Immigration policy regarding farm labor will have a major impact on
whether the fruit and vegetables used to improve the health of Americans
will be produced in the United States or in foreign countries. The
initiatives proposed in Ruark’s report will assure that an increased share
of fruit and vegetable production, as well as of other agricultural
products, is produced overseas—-outsourced.
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Impacts of Immigration Policy Proposals
on the Agriculture Sector

Introduction

Immigration policy is one of the major U.S. policy issues affecting the
agriculture sector. Despite ever-increasing levels of mechanization, many
important farm production and processing sectors across the United States
are dependent on hired farm labor, over half of which is unauthorized.
There are many jobs associated with agricultural production and processing
that domestic labor demonstrably prefers not perform. As a result, special
policies historically have existed to authorize immigrants to enter the United
States on a temporary basis. In addition, due to ineffective border
protection, many unauthorized workers have entered the United States to
work in agriculture and many other occupations. In this economic and
employment environment, question arise as to how the almost insatiable
demand for fresh and perishable fruits and vegetables is to be satisfied. Will
it be from domestic production or from imports, and are we willing to give
up export markets to foreign producers?

The purpose of this study was to analyze the impacts of U.S. immigration
policies and programs on the agriculture sector. This analysis includes
current policies, those that have been proposed, and those that might be
proposed. The analysis includes regulations or actions that influence the
prices paid for agricultural labor, whether this labor is employed by farmers
as hired farm workers or paid for by farmers as agricultural service workers.
It also includes workers employed by agribusiness {irms in packing plants
for handling fresh produce. As will be seen subsequently, in the food supply
chain, it is becoming increasingly difficult to separate the produce handling
function from the processing function.

This study has been undertaken in response to a report titled Hlegal
Immigration and Agribusiness: The Effect on the Agriculture Industry of
Converting to a Legal Workforce authored by Eric A. Ruark, hereinafter
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referred to as the Ruark Report.” Mr. Ruark is the director of research for
the Federation for American Immigration Reform, which issued the Ruark
Report. The authors of this study were retained by the Agriculture Coalition
for Immigration Reform to provide an objective analysis of the Ruark
Report.

Throughout this analysis of the impacts of U.S. immigration policies and
programs on the agriculture sector, comments are made about how our
results differ from those of the Ruark Report, apparent sources of these
differences, and how they led to flaws and errors in the Ruark Report and in
its conclustons.

Agriculture Sector, Agribusiness, Farmers, and the Food Value Chain

There are two common paradigms for the agriculture sector, neither of
which reflects reality. Farm organizations and many farm-state politicians
prefer to paint the agriculture sector as being made up of many small family
farmers who sell their production in open markets and are in constant need
of government subsidies to make ends meet. At the other extreme, there are
consumer, environmental, and organized labor advocacy groups which paint
the agriculture sector as being controlled by large national and multinational
agribusiness firms that control most of the food production in the developed
countrics of the world and employ most of the farm labor and produce most
of the products. Neither of these two paradigms reflects reality.

The U.S. agriculture sector includes all functions related to food, fiber, and
specialty crop production from input resources used in production through
final sale to consumers, including exports and imports. Farm
products/commodities are produced by the farm sector by combining inputs
purchased from the input sector. The input sector is composed of
agribusiness firms who sell and supply to {armers the inputs (hired labor,
seeds, genetics, fertilizer, pesticides, machinery, energy products, buildings,
credit, etc.) used in production. Farmers combine these purchased inputs
with their land, water, labor, and management skills to produce agricultural

" Eric A. Ruark. April 2011 Wlegal Immigration and Agribusiness: The Effect on the Agriculnire Industry of
Converting 1o a Legal Workforce. Washington, D.C.: Federation for American Immigration Reform, Available at:
hitpe/fwww fairus.org/site/DocServer/agribusiness_rev.pdt7doeiD=5341 (accessed June 16, 201 1).
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commodities. These commodities are transported and transformed by
agribusiness firms through various stages of handling and processing.

A significant share of the U.S. production moves as commodities directly
into export markets where farmers and agribusiness firms compete with
those in other major agricultural countries. For grains, oilseeds, rice,
livestock, poultry, and cotton, the major competitors include countries such
as Brazil, Argentina, Australia, Canada, Vietnam, and increasingly the
Eastern European bloc of countries.

In labor intensive fruits, vegetables, and specialty crops, the main U.S.
export competition is from Mexico, Central America, Chile, Columbia, Peru,
and increasingly China.” These same countries are also important
processing sites and sources of supply for U.S. supermarkets and other food
distributors. For many fruit and vegetable products, these imports compete
directly with U.S. farmers for U.S. consumers’ food expenditures.’

Agribusiness firms supply farmers with inputs and turn commodities
produced by farmers into the consumer-ready food products and textile
products. They, in turn, market those products to consumers through the
supermarkets, convenience stores, fast-food outlets, restaurants, school
breakfast and lunch programs, hospitals, and elderly care facilities.
Agribusiness firms also distribute the nursery plants, shrubs, trees, flowers,
and natural turf-grass that becomes part of our landscaping. In addition,
over 40 percent of domestic and export corn use is turned into ethanol by
agribusiness firms.*

? Sophia Wu Huang and Fred Gale. April 2006, “China’s Rising Profile in the Global Market for Fruits

and Vegetables.” dmber Waves. Wa ) carch Service, USDA, Available at:
http /S www ers usda. cov/Amber Way 5 ssed June 21, 2011). See also Sophia Wu Huang,
June 2004, Global Trade Patierns in Fruits and Vegetable shington, D.C.: Economic Rescarch Service, USDA,
WRS-04-06. Available at: htip:/wyew.ers usda, gov/publications/ WRS0406/WR S0406.pdf (accessed June 21, 2011).
* Barry Krissoff and John Wainio. May 2007, *“U.S. Fruit and Vegetable Imports Outpace Exports.” Amber Waves,,
Washington, D.C.: Economic Research Service, USDA, Available at:

httpr//wenw.ers.usda. gov/iAmber Waves'May(7Specialissue/ PREA Tuit pdf (accessed June 21, 2011).

* Food and Agricultural Policy Research Institute. 2011, U.S. Bascline Bricfing Book: Projections for agricultural
and biofuel markets. Columbia, MO: University of Missourt FAPRE :MU Report #0211, Available at:
hitpAwww fapriamissouri.cdwoutreach/publications/201 VFAPR] MU Report 02 11 pdf (accessed July 29, 2011).
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Position of Fruits, Vegetables, and Specialty Crops in the Food Chain
The process of moving agricultural products from farms to consumers is
referred to as a value chain, because value is added at each step as products
move from the farm to the consumer. Figure 1 presents the 2009 value chain
for fresh fruits and vegetables. One of the most important points from this
value chain is that imports of fresh fruits and vegetables have more than
twice the value of exports. Some products, such as bananas, are not
produced in the United States; and some {ruits, vegetables, and specialty
crops are imported when these commodities are not in season in the United
States. However, many of these imported products are produced by U.S.
farmers and compete directly for consumers’ food expenditures. Fresh
tomatoes are an excellent example. ERS/ USDA reports that fresh-market
tomato imports account for about one-third of U.S. tomato consumption, up
from one-fifth in the early 1990s.> Over the past decade, imports have made
significant inroads into the U.S. fresh-tomato retail market. Imports from
Canada's hothouse tomato industry peaked in 2005 but have lost market
share to rising competition from Mexico. With government subsidies,
Mexico has invested heavily in the greenhouse/hydroponic culture of
vegetables, resulting in a larger share of the U.S. import market. In 2010,
Mexico accounted for 71 percent of the U.S. import market for greenhouse
tomatoes, while Canada's share fell by half to 27 percent.®

Agribusiness firms are often portrayed as villains in the agriculture sector
and in the food value chain. For example, Ruark erroneously states,

Large agribusinesses that directly own farms or contract them
out to independent operators or simply buy the produce for
Jurther processing contend that a low-wage, foreign-born
workforce is vital to the survival of farming in the United
States.... What the agribusiness industry neglects to
acknowledge is that they could choose to absorb the entire
incremental cost (i.e. without raising food prices at all) of a

* Gary Lucier and Lewrene Glaser. 2011, “Vegetables and Mclons: Tomatoes.” Briefing Room. Washington, D.C.:
Economic Rescarch Service, USDA. Avatlable at: htip:/www ers.usda gov/Bricfing/ Vegclables/tomatocs.him
(accessed June 21, 2011).

¢ Lucier and Glaser,
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legal workforce earning higher wages and still realize
considerable profits.’

This statement reflects a lack of understanding of the U.S. agriculture sector
and of its position in the world agriculture and food value chain. Dating as
far back as the National Commission on Food Marketing in 1966, there have
been several studies of the evolving agriculture and agribusiness system.®
These studies have uniformly verified that the the U.S.
agriculture/agribusiness system is highly efficient, highly competitive, and
operates with normal levels of profitability. The most recent of these
studies, in 2008, finds that agricultural and food prices are determined by
global changes in production and consumption of key commodities, the
depreciation of the value of the dollar, and growth in the production of
biofuels; they are not determined by the market power or excess profits of
either farmers or agribusiness.”

The fact is that agribusiness firms, working with farmers, are a key to the
success of the U.S. agriculture system, which is being replicated throughout
the world. Agribusiness includes all firms that supply farm inputs and that
handle, process, and distribute/market farm products. While agribusiness
firms may be directly involved in farm production, this is the exception
rather than the rule. Agribusiness firms generally contract for farm
production with farmers as contract-growers. The contracting strategy is
preferred because of the huge investments that farmers make in land,
buildings, and equipment; because of the organizational and management
complexities, and because of the demonstrated efficiency of the farm sector.

Farm Sector

The farm sector is composed of farms that produce agricultural
commodities. The farms arc operated by farmers who provide resources,

Ruark, p. 3.
¥ National Commission on Food Marketing. 1966. Food from Farmer to Consumer. Washington, D.C.: Report to
President. Sec also Folz, William E. 1967, “The Food Marketing Coramission and Market Structure and
Performance.” Journal of Farm Economics 49, 2. 413-24.
? Wallace Tyner, Phillip Abbot, and Christopher Hurt, 2008, “What's Driving Food Prices.” Oak Brook. 1L: Farm
Foundation Issue Report. Avaitable at: hitpy/www Tannfoundation.orgfnews/articlefiles/404-

Fi 20 WREPYM20REPORTY%207-28-08. ndf (accessed Jﬁ!y 20,2011
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such as land, buildings, machinery, labor, capital, and/or management, used
in the production of agricultural products regardless of the legal form of
business organization. Many of the inputs used in production are acquired
from the input sector. The farm sector is part of a much broader agriculture
sector that includes all functions related to food, {iber, and specialty crop
production from inputs used in production through final sale to consumers,
including exports and imports.

Most of the agricultural production comes from family farms that vary
widely in size. The U.S. government defines a farm as a unit of production
that annually sells $1,000 or more of agricultural products. In 2007, there
were 2.2 million U.S. farms of which 2.1 million were family farms and only
91,000 were nonfamily farms (Table 1). Family farms are closely held by
their operator and the operator's household. The operator of a family farm is
the farm’s manager. A family farm may be legally organized as a sole
proprictorship, partnership, or family corporation.'” Nonfamily farms are
organized as nonfamily corporations or cooperatives, as well as farms
having hired managers. The other farm typology headings in Table 1 are
believed to be self-explanatory.

In contrast, the definitions in the Ruark Report are very unclear, and
characterizations of farms in the Ruark Report are erroncous. His report
indicates that he analyzed “rural residence farms and conumercial farms.”"!
His “rural residence farms” may be the same as the Census of Agriculture
“residential lifestyle farm,” but the use of different terminology makes the
intention unclear. The Ruark Report does not define a commercial farm.
The Economic Research Service (ERS), in USDA’s farm structure glossary
of terms does not define a commercial farm.'”” However, in 2010, a report
using ARMS data, the same source of data used by Ruark, defines a

" Economic Rescarch Service, March 29, 201 1. “Farm Structure: Glossary.” Bricfing Room. Washington D.C..

Economic Research Service, USDA. Avatlable at:
htpr/fwww ers.usda.govibriefing/farmstructure/glossary htm#familyta (accessed June 28, 2011). Sce also Hoppe.

Robert A. Penni Korb, Erik J. O"Donoghue, and David E. Banker. June 2007. Structure and Finances of U.S.
Farms: Family Farm Report, 2007 Edition. Washington, D.C.: ERS, USDA, EIB-24. Available at:
hitp:/www ers.usda gov/publications/eib24/e1h24.pdf (accessed June 18, 2011).

i Ruark, p. 9.

" ERS/USDA. March 29, 2011,
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noncommercial farm as having sales of less than $10,000. This ERS
report, titled, U.S. Farm Structure: Declining—But Persistent—Small
Commercial Farms, and the companion report from which it was derived,
indicate that all farms having over $10,000 are defined as being
“commercial farms.” ERS indicates that farms having over $250,000 in
sales accounted for 75 percent of the production.™ Ruark indicated that the
large-scale commercial farm sizes he analyzed account for 84 percent of the
production.” Therefore by the ERS definition, “small commercial farms™
having sales of $10,000 to $250,000 produce 15 percent of the farm output.'®
Therefore, at least 14-15 percent of the farm output produced by
“commercial farms” Is excluded from Ruark’s analysis. Therefore, it is
clear that Ruark used a different definition of a “commercial farm” than the
Economic Research Service, which is the source of the ARMS data used by
Ruark. However, the specific definition used by Ruark is unclear.

There is a large amount of data in Table 1. This mass of data can be boiled
down into two very important findings: (1) All of the Census of Agriculture
farm types employ over 2.6 million farm workers. Even the farm types
having less than $250,000 sales employ over 400,000 workers; 15 percent of
the hired farm workforce. Therefore, any policy changes, such as those
discussed by Ruark, affect all farm types. (2) Each of the forms of business
organization is used by each of the farm types. Once again, this is a fact even
for the small farm types.

Table | clearly indicates that each of the Census of Agriculture farm types
employs a large number of hired farm laborers. Therefore, the immigration
policy actions affect the availability or price of hired farm labor, as
discussed by Ruark, and would affect each farm type. For example, 11

* Hoppe, Robert A. September 2010, “U.S. Farm Structure: Declining—But Persistent—Small Commercial
Farms.” Amber Waves, Washington, D.C.: E cmumiL Rucm‘ch Service, U.S. Department of Agriculture. Available
at: hitpuiwww ers.usda,cov/ AmberWave Farm.him (accessed June 29, 2011). See also
Hoppe, Robert A, | James M. MacDonald, and Penni Korb i‘(,bruarv 2010, Farms in the United States: Persistence
Under Pressure. Washington, D.C.: Economic Rescarch Service, U.S. Department of Agriculture, EIB 63.
Available at: hitp//www,crs.usda.gov/Publications/ EIBOIEIB63 pdf (accessed June 29, 2011).
" Robert A. Hoppe and David E. Banker, July 2010. Struc s of U.S. Farms: Family Farm Report,
2010 Edition. Washington D.C.: Economic Research Service EIB-66, USDA. Available at:
http fiwww.ers.usda.gov/publications/eib66/cib66.pdf (accessed July 20, 2011).

> Ruark, p. 6.
" Hoppe, September 2010,
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percent of the 35,000 limited resource farms employed hired farm labor. Of
these 35,000 farms, 2,125 farms employed migrant labor. These limited
resource {farms spent an average of nearly $5,000 on hired farm labor. All
family farms in the limited resource, retirement, residential lifestyle, and
lower-sales occupation farming typologies have hired farm labor expenses
that range from an average of $4, 951 to §8,081 (Table 1). These small
farms could be very adversely affected by actions that limit the availability
of labor and/or raise wage rates paid for hired farm labor.

The Ruark Report implies that it is only the large farms that utilize corporate
forms of business organization. The data in Table 1 clearly indicate that all
types and sizes of farms, including small farms, utilize the corporate form of
business organization. The difference is that family farm corporations are
all family-held. Only 25,000 farms, 1.6 percent of the all farms, are
organized as nonfamily corporations (Table 1). Of these nonfarm
corporations, only 10,237 farms are other than family-held corporations,
which is less than one-half of one percent of all farms. It can probably be
safely assumed that most of these 10,237 farms are owned by publically-
traded agribusiness firms. Instead, Ruark erroneously equates all large
farms with large-scale agribusiness units."”

Table 2 provides a comparison of 2004 and 2007 data for the same types and
sizes of farms as in Table 1. It also indicates the percent of U.S. total farm
sales for each farm type and size. The reason the 2004 data are important is
because: (1) they are derived from the ARMS survey, which is the same
source of data as Ruark relied on for his analysis, and (2) they provide an
indication of the dynamic structural developments occurring in the farm
sector.

Table 2 data indicate that, while the total number of farms increased, almost
all of this increase appears to have been in the “other farms” category
(limited resource, retirement, and lifestyle farms). As has been the case in
recent decades, small- and medium-size farms, where farming is the primary
occupation, decreased in number, while larger farms and other farms
increased. However, a portion of this decrease in the number of small- and

7 Ruark, p. 8
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medium-size farms and increase in larger farms was becausce commodity
prices began to escalate sharply beginning in 2007. This increased the value
of sales for virtually all crop farms. Therefore, the share of production for
very large family farms increased from 45 percent of total sales to 52
percent, while nonfamily farms increased their share of sales from 15
percent to 22 percent (Table 2).

Farmers do not set the price for their production. They are price takers with
the price being determined by domestic and world supply and demand
forces. The notion that farms hiring farm labor would have sufficient market
power to pass on higher labor costs is clearly erroneous. Farm commedities
are relatively homogeneous the world over. Therefore, farmers cannot
expect to sell their produce above world prices. This is in sharp contrast to
companies such as General Electric, Ford Motor Company, Cargill, ADM,
Kraft Foods, Tysons, Smithfield, Del Monte, and H.J. Heinz that are able to
brand their products. However, even the market power of agribusiness firms
such as Cargill, Kraft Foods, Tysons, Smithfield, Del Monte, and H.J. Heinz
can be dramatically overestimated, because they compete in world markets.
For example, leading meat packing companies and poultry processing firms
have found it necessary to divest of parts or all of their operations to adjust
to adverse market conditions during the past two highly turbulent decades.

How Profitable is Farming?

As noted previously, the 2004 data are unique in that they draw on ARMS
data. Although the ARMS data used by Ruark were for 1996-2008, data for
2004 provide insight into the information that was available and, therefore,
how Ruark’s methods and analysis were used to bias the results. This fact is
seen in the analysis by Hoppe et al. titled, Structure and Finances of U.S.
Farms: Family Farm Report, 2007 Edition, (hereinafter the 2007 Family
Farm Report) a report compiled periodically for the U.S. Congress.

While Ruark cites the 2007 Family Farm Report, he chooses not to present
the results of some very important analyses that were conducted by Hoppe et
al. Table 3, which was drawn from the 2007 Family Farm Report, reveals
this information. Line 4 is the average net farm income. It indicates that net
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farm income ranged from an average of $1,812 for limited resource small
family farms to $288,000 for very large family farms. Nonfamily farms
averaged $176,000. Net farm income includes cash and noncash items,
meaning that it is based on accrual accounting and is calculated for the farm
business.

Another way to look at family farm profitability is the percent of households
with negative farm earnings. Farm carnings are based on cash items only,
with the exception of a deduction for depreciation. Farm earnings also
exclude the share of net income generated by the farm but paid to other
households, such as the houscholds of partners. For family farms, Table 3
(line 8) indicates the percent of farms having negative farm earnings ranged
from 44.4 percent for the lower-sales occupation farming family farms to
16.3 percent for the very large family farms. Negative farm earnings were
experienced by 52.8 percent of the operator households for nonfamily farms.

Despite positive average net farm incomes for all farm types, once
adjustments are made for interest paid and charges for unpaid operators’
labor and management, all of the smaller family farm types had negative
returns on assets and equity."® The large family farm had a return on assets
of only 2.5 percent and a return on equity of only 1.8 percent. Only the very
large family farms and the nonfamily farms had returns on assets and equity
of about 7 percent.

The 2007 Family Farm Report also indicates the financial position or
vulnerability measures, which are presented in the bottom four lines of Table
3. These data indicate that, with the exception of one family farm type, 60
percent to 72 percent of the farms in each family farm size category were in
a favorable financial position. The one exception: 79 percent of the
retirement farms were in a favorable financial position. A favorable
financial position means that the farm has a positive net farm income and
debt/asset ratio no more than 40 percent.

' Return on assets = 100% X (net farm income + interest paid - charge for unpaid operators” labor and
management)/ total assets. Return on equity = 100% X (net farm income - charge for unpaid operators’ labor and
management)/ net worth,
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That means 20 percent to 40 percent of the farms in each farm type were
determined to be in a less than favorable financial position. These are the
Sfarms that would be most vulnerable to any of the hired labor cost increases.
By using averages and ignoring most of the family farms, this fact was not
considered in the Ruark analysis and conclusions. Marginal incomes were
experienced in a range of from 11.3 percent of the very large family farms to
33 percent of the residential lifestyle family farms. Marginal-income was
defined as a negative net farm income and debt/asset ratio no more than 40
percent. The range of farms judged to be marginally solvent was from 1.7
percent for the lower-sales occupation farming family farms to 14.6 percent
for the very large farms. Marginal-solvency was defined as farms with a
positive net farm income and a debt/asset ratio greater than 40 percent.
Those farms determined to be financially vulnerable ranged from 1.7 percent
of the nonfamily farms to 4.9 percent of the very large farms. Financially
vulnerable farms were defined as having a negative net farm income and
debt/asset ratio greater than 40 percent.

All of the information was available to Ruark to make a determination of the
true economic effects of higher labor costs on farms. The 2004 data suggest
that while some farms may have been able to withstand this higher cost,
others would not have survived. Frequently, even if farm businesses may be
able 1o pay higher prices for labor, legally documented workers may not be
willing to do back-breaking farm work. Moreover, the costs and
uncertainties created by agricultural economic conditions and by the current
legal environment take a heavy toll on businesses and their workers in both
Javorable and unfavorable financial positions.

Agricultural Price Instability

Agricultural economic conditions vary widely among crop and livestock
enterprises, from year to year, and from week to week within each year.
This variability occurs primarily because of the balance between
consumption, available supply, and stocks.”® The erratic nature of these
price movements is seen in Figure 2. Farmers must make production,

" Brian . Wright. 201 1. “The Economics of Grain Price Volatility.” Applied Economic Perspectives and Policy.
33.1, pp. 32-58.
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marketing, and financing decisions that directly affect their profitability in
this highly volatile market environment.

Fruit and vegetable prices vary widely scasonally, as illustrated by Figure 3,
for cantaloupes, spinach, and tomatoes. To be specific, during the period,
April 14, 2007 to April 4, 2009, the weekly price of tomatoes varied from
$6.39/carton to $25.57/carton; during the period, September 3, 2005 to April
4, 2009, the weekly price of spinach varied from $5.80/carton to
$20.84/carton; and during the period, March 31, 2007 to April 4, 2009, the
weekly price of cantaloupe varied from $4.48/carton to $22.58/carton.”

This level of seasonal and annual price instability creates great uncertainty

regarding income expectations and the resulting financial stability of farms.
This price instability combined with weather uncertainties directly impacts

farms’ willingness and ability to commit to farm labor employment.

Farm Labor and the Farm Sector

There is a broad-based consensus that the U.S. immigration system is
broken.”' This fact has had direct impact on the agriculture sector,
particularly on those components that hire substantial farm labor, such as
fruits, vegetables, and specialty crops.” Over half of the hired workers
employed in U.S. crop agriculture are believed to be unauthorized.”

Ruark asserts that there is no nationwide labor shortage™ and that a reduced
supply of migrant workers is not likely to cause a labor shortage because
there is a sufficient supply of native workers to fill the void.*® Obviously,

% Marco A Palma, Luis A. Riberia, David Bessler, Mechel S. Paggi, and Ronald D. Knutson. November 2010.
“Potential Impacts of Foodborne Iliness Incidences on Market Movements and Prices of Fresh Produce in the U8

Journal of Agricultural and Applied Economics 42,04, 731-4. Available at: http://purb.umn.edw/ 100526 (accessed

June 17,2011

' Ruth Etlen Wasem. February 2, 2010, Immigration Reform Issues in the {11th Congress.
Congressional Research Service, RL30395. Avatlable at: hitp//nationalagliweenter.org/assety
(accessed June 21, 201 1),

 Calvin, Linda, and Philip Martin. November 2010. The U.S. Produce Indusiry and Labor: Facing the Future ina
Global Economy, Washington, D.C.: Economic Research Service, USDA, ERR-106, p. iii. Available at:
http//www.ers.usda.gov/Publications/ERR 1O6/ERR 106.pdf (accessed June 21, 2011).

¥ Calvin and Martin, p. iii. See also Linda Levine. November 9, 2009, Farm Labor Shortages and Immigration
Washington, D.C.: Congressional Research Service, RL30395, p. 3. Available at:
ationalaglawcenter.org/assets/ors/RL30395 pdf (accessed June 21, 2011

hington, 1.C.:
S/RL30393 pdf

® Ruark, p. 5.
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this is not the case. The most recent example of a farm labor shortage was in
Georgia. After enacting a law designed to enforce federal law regarding the
hiring of illegal immigrants, Georgia farmers have been forced to leave
millions of dollars” worth of blueberries, onions, melons, and other crops
unharvested and rotting in the fields.*

Ruark concludes that the impacts on the farm sector of higher labor costs
needed to attract native workers would be quite small; and when part of the
higher cost is passed on to consumers, the impact becomes negligiblc.27
These and other assertions and conclusions by Ruark are the subject of this
White Paper section.

History and Status of Farm Laber Policy

The United States began its temporary farm labor program in response to a
domestic labor shortage in agriculture.™ While these guest worker programs
began as early as 1917, the first major program was the Bracero program,
which required that the USDA work with the Mexican Government to
recruit farm labor. U.S. farmers desiring to hire farm labor were required
first to try to recruit domestic workers for positions. If no domestic workers
could be found, the employer could then apply for certification of a domestic
labor shortage. Employers were required to pay the prevailing wage for
hired labor in agriculture; to provide the same safety and health protections;
to cover transportation costs and living expenses. The Bracero program
brought almost 4.5 million Mexicans to the United States between 1942 and
1964.” While the Bracero program eliminated labor shortages, there were
allegations that the program was abused by some farmers; sometimes its
laborers were abused by farmers; and the program was poorly administered.
As aresult, the program was terminated in 1964.

* Jay Bookman. June 17, 2011, “Ga’s farm-labor crisis playing out as planned.” Available at:
http:/blogs.aic.comdiav-bookman-blog/201 06/ Veas-farnr-labur-crisis-playimg-out-as-plann
2011).

7 Ruark, p. 17

* Deborah Waller Meyers. January 2006, “Temporary Worker Programs: A Patchwork Policy Response.” Insight,
Washinton, D.C.: Migration Policy Institute, Independent Task Force on Immigration and America’s Future, No. 12.
Available at: http://www migrationpolicy org/ITFIAF/TFL 12 Meyers.pdf (accessed June 22, 201 1),

* Meyers, p. 2.

o/ (accessed July 20,
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The Bracero program was replaced in part by the H-2 visa for temporary
workers, which allowed employers to hire workers from abroad for both
agricultural and non-agricultural jobs. However, it too was poorly
administered and was found to have substantial employer abuses.™ As a
response, in 1986 the H-2 program was revamped by the Immigration
Reform Control Act (IRCA) with a special category for obtaining
agricultural visas. A key objective of the IRCA (1986) was to reduce the use
of unauthorized workers in the United States.*’ The H-2A program,
instituted requirements for employers, and a certification process designed to
combat employer abuse. Also, the employer is required to provide housing.
The U.S. Department of Labor (USDOL) must certify, with the state labor
department’s concurrence, that qualified domestic workers are not available
and that the terms of employment will not adversely affect the wages and
working conditions of similarly employed US workers. The USDOL reviews
the employers’ recruiting attempts, as well as the wages and working
conditions offered.”

Workers must receive written contracts, a guarantee of work for at least
three-quarters of the contract period, free housing, transportation, and meals
or cooking facilities, and prescribed wages and working conditions. The
wage must be the highest of three wage rates: the federal or state, minimum
wage, the prevailing wage for the job as determined by the U.S. Department
of Labor, or the “adverse effect” wage rate (AEWR).” The AEWR is the
regional weighted average hourly wage rate for field and livestock workers
combined. [t is estimated by the U.S. Department of Agriculture’s annual
Farm Labor Survey. Regions are multi-state except for California and
Hawaii. In 2009 the method of calculation was changed briefly by the Bush

* Alexandra Villarreal O’ Rourke. Spring 2006, “Embracing Reality: The Guest Worker Program Revisited.”
Harvard Latino Law Review, 9, pp. 181-2.

U P 1 Martin, W. Huffman, R. Emerson, J.E. Taylor and R.L Rochin. 1995. Immigration Reform and U.S,
Agriculture. Oakland, CA: University of California, Division of Agricultural and Natural Resources, Publ. 3358.

* Meyers, pp. 8-9.

HyUs. Department of Labor, Employment and Training Administration. February 18, 2010, “Temporary
Agricuitural Employment of H-2A Workers in the United States: 2010 Adverse Effect Wage Rates, Allowable
Charges for Agricultural Workers' Meals, and Maximurm Travel Subsistence Reimbursement.” Federal Register 75,
32, pp. 7293-94. Available at: hitp:/iedockelacerss. gpo.gov/2010/2010-3078 him (accessed July 20, 2011).
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Administration resulting in a $1 to $2 decrease in the AEWR.™ During that
time farmers could use the lower rate if their application was received before
a certain date. The pervious method was restored in 2010,

The H-2A program, which has no cap on the number of visas issued, is not
used as extensively as it could be. In 2009, only 86,000 workers were
certified for H-2A visa status.” This was only 3.3 percent of the 2.6 million
hired farm labor workforce. The reasons are: (1) the highly bureaucratic
nature of the H-2A application process; (2) unauthorized farm labor is more
readily available; and (3) there are no regulatory costs associated with the
employment of unauthorized workers. Those employers who use the H-2A
program and bear the regulatory costs associated with it, do so to avoid the
potential consequences of an enforcement policy against employing
unauthorized labor.

Requirements for Hired Farm Workers

In 2007, there were approximately 2.64 million hired farm workers (Table
1). Figure 4 indicates the distribution of hired farm labor in terms of
expenditure across the United States. It clearly indicates the heavy
concentration of farm labor in the fruit, vegetable, and specialty areas of
California, Washington, and Oregon; citrus and vegetable production areas
of Arizona; the Snake River dairy and vegetable production area of Idaho;
the Rio Grande Texas citrus and vegetable growing area; the High Plains
beef and dairy production areas in Texas, Kansas, and Nebraska; the Upper
Midwest dairy, fruit, and vegetable growing areas of Michigan and
Wisconsin; the Northeast apple growing and milk production areas of New
York; the Carolina and Georgia poultry, pork, tobacco, vegetable, and peach
production area, and the fruit and vegetable production area of Florida.
Figure 5 indicates the heavy concentration of hired farm labor expenditures

Hus Department of Labor. 2011, “H-2A Adverse Effects Wage Rates, 2000-2011." Available at:

hupsAwww Sviustice orgfiles/ AEWRs Table 2000-201 1 pdf (accessed July 20, 2011).

* United States Department of Labor. 2010, The Foreign Labor Certification Report: 2009 Data, Trends and
Highlights Across Programs and States. Washington DC.: Employment and Training Administration, Office of
Foreign Labor Certification. Available att www . foreignlaborcert.doleta.gov/pdif2009 Annual_Report pdf (accessed
June 27,2011).
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in California (about 23 percent) while each remaining state accounts for less
than 6 percent of total U.S. farm labor expenditures.

In 2010, 72.8 percent (762,000) of the workers were hired directly by
farmers. The remaining 27.2 percent (286,000) were employed by farm
labor contractors, and are referred to as agricultural service workers.® The
share of workers hired by farm labor contractors increased from 22 percent
in 1990 to 27 percent in 2010.”” Based upon the previously discussed
Census of Agriculture estimate of 2.6 million farm workers, the ERS farm
worker estimates reported by Hertz are believed to be highly conservative.”
Martin estimates that there were 1.8 million farm workers in 2007 of which
1.4 million were employed on crop farms and 429,000 were employed on
livestock farms.” This indicates that about 77 percent of farm workers are
used primarily in crop production. Of those used for crop production, about
75 percent are believed to work in fruit, vegetables, and nursery crops. *

Fruit and vegetable production 1s highly seasonal, being heavily
concentrated in the planting and harvest periods, but particularly in the
harvest periods. This is clearly illustrated in Figures 6-11, which indicate
that the U.S. peak farm labor employment is in July but continues strong
through October. The U.S. total employment is heavily influenced by

3 Hertz, Tom. June 25, 2011, "“Farm Labor.” Briefing Room: Rural Labor and Education. Washington, D.C.:
FEconomic Research Service, USDA. Available at:

http://www.ers.usda gov/Bricfing/LaborAndEducationFarmiabor him (accessed June 25, 201 1)

! Hertz,

* Farm labor numbers can be obtained from several sources and the numbers vary substantially. The sources include
the Current Population Survey, Farm Labor Survey, and Census of Agriculture. Kandel seems to be one of the few
statisticians and researchers who has been willing to discuss these data issucs. He points out that these sources will
differ depending on the definitions of farm workers and the nature of the data collection process. He points out that
the Current Population Survey and the Farm Labor Survey arc cross-sectional surveys that count the number of
workers at points in time, The Census of Agriculture is annual data that is designed to count all individuals who did
some farm work during the year. This Census number is more than double the fargest estimate from the other
sources. Consequently, the first two sources arc closer to counting the number of jobs at one point in time and the
Census is closer to counting the total number of workers who would have been hired for farm jobs during the full
year. William Kandel. 2008. Profile of Hired Farmworkers: An 2008 Update. Washington, D.C.: Economic
Research Service ERP 60, USDA. Available at:

http:Awww.ers.usda.gov/Publicationsy ERR B/ (accessed July 28201 1).

* Philip Martin. 201 1. “Immigration Reform: Implications for Farmers, Farm Workers and Communities.” Davis,
CA:

University of California, Davis. Available at: http:/migration ucdavis edw/c Files/ 201 I-mav/conference-report.nds
(accessed July 28, 2011).

* Levine, 2009, p. 6. This includes 413,000 hired crop workers estimated by ERS/USDA and 265,000 agricultural
contract/service workers. In this calculation it is assumed that all of the contract/service workers are crop workers.
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California, which shows a similar pattern. On the other hand, Florida has

the highest employment in January-April. Because of the seasonal nature of
farm labor employment, the duration of employment is short. Walters,
Napasintuwong, Iwai, and Emerson found that in the period, 2001-4, the
average job duration for a hired farm worker hired by a grower was about 55
days, and the average for a contractor was about 52 days.*' They also found
that in 2004, seasonal workers averaged 135 total days of employment
annually, suggesting that workers moved among two or three jobs having an
individual job duration of 52 to 55 days."

Authorized Versus Unauthorized Workers

Authorized labor includes workers who are citizens of the United States,
have green cards, or have temporary work visas and related documentation.
Unauthorized labor includes workers who are not citizens of the United
States, do not have green cards, or do not have temporary work visas and
related documentation. As noted previously, a key objective of the IRCA
(1986) was to reduce the use of unauthorized workers in the United States.”
It has not achieved this objective. It has been estimated that about 8 percent
of the hired farm workers were unauthorized in 1989, 44 percent in 1993, 52
percent in 1998, 55 percent in 1999-2000, but a slightly lower 53 percent in
2001-2002, a level at which it has remained.* Due to the legality issues, it
is suspected that these estimates substantially understate the number of
unauthorized workers because: (1) the potential illegality issues associated
with hiring unauthorized workers are widely known, and (2) the number of
hired farm workers is frequently understated. With regard to the latter, there
are large inconsistencies between ERS data on hired farm labor and Census

* Lurleen M. Walters, Orachos Napasintuwong, Nobuyuki Iwai, and Robert D). Emerson. 2006, “The U.S. Farm
Labor Market Post-IRCA: An Assessment of Employment Patterns, Farm Worker Earnings and Legal Status.”
Orlando, FL: SAEA Selected Paper, p. 15. Avatlable at: http://purl.umn.edu/35449 (accessed June 23, 201 1).

* Walters et al. p. 16.

* Martin et al.

* Wallace Huffiman. 2007. “Demand for Farm Labor in the Coastal Fruit and Salad Bowl States Relative to Midland
States: Four Decades of Experience.” Ames, Towa: fowa State University, ISU Economics Working Paper #07013,
pp. T1-12. Available at: www.ccon.jastate. cdu/rescarch/webpapers, paper 12827 07013 pdf (Accessed June 22,
2011,

* Huffman, p. 11,
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of Agriculture data.”® Analyses by Walters et al. indicate that during the
three periods from 1989-2004, the percentage of unauthorized labor used as
contract labor was substantially higher than for workers directly employed
by growers/farmers. For example, during the period, 2002-4, growers
employed about 46 percent unauthorized labor while contractors employed
62 percent unauthorized labor.*® Once again, these data could underestimate
the unauthorized farm workforce. Martin estimates that if two-thirds of the
estimated 1.4 million workers employed on crop farms sometime during the
year are unauthorized, and a third of the estimated 429,000 livestock
workers are unauthorized, there were a total 1.1 million unauthorized farm
workers in 2007.%

Farm Labor Markets

Ruark denies the existence of nationwide labor shortages. Since labor
markets are local and may even be crop specific, this begs the question of
whether there are local labor shortages. He even states that the 50-plus
percent of the farm labor force that is unauthorized labor can be replaced
with insignificant impact. Levine concludes that considering the
availability of both authorized and unauthorized farm labor, there is no
nationwide shortage. However, she concisely indicates:

This finding does not preclude the possibility of farm worker
shortages in certain parts of the country at various times during
the year. The analysis does not address the adequacy of
authorized workers in the seasonal farm labor supply relative
to grower demand.™

Farm labor markets are local and are dispersed throughout the United States.
This fact was illustrated in Figure 4. In addition, a large number of workers
are required for specific time periods. This fact was iltustrated in Figures 6-
11. Crops must be planted and harvested on a specific time schedule to

# Compare, for example, the ERS data from Table 1 in Levine (2009) with the Census of Agriculture data reported
in Table 1 of this report.

* Walters et al., p. t, Table |,

7 Martin. 2011 p. 7.

* Levioe, November 9, 2009, p. 13.
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maximize yields and avoid waste. Cows must be milked every day of the
year either two or three times a day. Sows that are birthing must be tended
24 hours a day.

When fruits and vegetables destined for the fresh market mature, they must
be harvested, or they go to waste, Calvin and Martin analyzed several
specific cases indicating the critical nature of needs, the demands for
seasonal labor, and the competition among crops and local markets. They
note the Mexican “green card commuters” who live in Mexico and commute
daily to the Yuma, California, lettuce fields.” They analyze the labor
intensive six-week April and May harvest and packing period for asparagus
in California, which ends up competing with equally labor-intensive cherry
picking.”’ With new varieties, the labor-intensive apple harvest in
Washington State runs from the first week in August through the first half of
November, with the peak being in the first half of October.” The extended
harvest season for cherries competes with the early season apple harvest.

Calvin and Martin understand the urgency of avoiding labor shortages by
stating:

For most crops, a harvest delayed by labor issues means less
profit for growers, since even a short delay can reduce quality
and price. In the case of a longer delay, the entire crop may be
lost if the quality deteriorates to the point that it cannot be
marketed.”™

They go on to list three responses to higher wage rate, none of which is to
hire unemployed U.S. workers as Ruark speculates.” The three options
listed by Calvin and Martin include: (1) use less labor, (2) use labor more
efficiently, and (3) mechanize to replace costly labor.

The amount of work varies substantially from year-to-year due to acreage
changes, weather, yield changes, competition from other crops, and

f) Calvin and Phillips, p. 41.

* Calvin and Phillips, pp. 34-8.
> Calvin and Phillips, pp. 14-8.
™ Calvin and Martin, p. 5.
 Ruark, p. 18.
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commodity prices. In this setting, local labor shortages are inevitable. A
labor shortage is a situation where there are not sufficient farm workers who
are able, willing, qualified, and available to perform work at the place and
time needed. When a crop is ready to harvest, the labor supply must be
available, or the product will not be marketable. Therefore, timing is critical.

The local nature of labor markets makes Ruark’s nationwide analytical
approach to assessing the economic impacts irrelevant and unreliable. 4
reliable approach would require that ERS give him access to individual
ARMS farm data to determine the amount of hired labor utilized and the
impacts of his proposed cost increases on costs and profit margin. Access
to such data is not readily available. However, insight can be obtained from
the analysis of Calvin and Martin and from data contained in budgets
developed by University Extension economists. Crop budgets gathered by
North Carolina State University Extension indicate a range of labor costs as
a percent of operating costs from 55 percent to 77 percent.” Calvin and
Martin conservatively conclude that labor makes up almost half of variable
production expenses for U.S. fruits and vegetables.” Without question, if 20
or 30 percent is added to labor costs of this magnitude, as, in effect, Ruark
proposes, there would be a major economic impact.

Limited Access to U.S. Labor

Ruark concludes that the economic impact of replacing unauthorized farm
labor with authorized workers would be insignificant.” However, he admits
that the intended consequence of his proposals would be substantially higher
labor costs. This conclusion of economic insignificance is erroneous for
four principle reasons: (1) loss of markets for domestic production; (2)
increased mechanization, (3) inability to attract domestic labor, and (4)
unwillingness of Americans to take farm jobs despite high rates of
unemployment.

** North Carolina Market Ready Plants for Human Health Institute. 2011, NC Enterprise Bucgets. Raleigh, NC:
North Carolina State University. Available at:
hupiptantstochumanhealth.nesu.edw/extension/programs-resources/enterprise-budeets/ fruits/ (accessed June 23,
2001

% Calvin and Martin, p. iii.

* Ruark, p. 18,
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Loss of markets.

Markets for U.S production would be lost to international supplies/imports
and international export markets. Holt correctly points out that increases in
farm wages will increase the cost of production, with the greatest increases
being in those commodities where labor costs are the highest proportion of
production expenses.” The research of Calvin and Martin confirms Holt’s
analysis. Calvin and Martin conclude that higher labor costs run the risk of
leading to higher imports.™ After completing individual case studies, they
find that this is a particularly likely consequence for asparagus,”” apples,”
and oranges.”'

The highly competitive and tentative nature of world export markets is
revealed in Figures 12 through 16 and Tables 4 and 5. For example, China
had very little participation in the fresh apple export market in 1991-92 and
rose to become the second largest competitor in 2010-11 (Figure 12). A
major user of farm labor in both countries, China passed the United States in
2003-04 apple exports. For fresh oranges, the United States was the leading
world exporter in the early 1990s but dropped to third place in recent years
(Figure 13). For raisins, the United States was equal with Turkey in the early
1990s but fell to 59 percent of Turkey’s export volume by 2010-11 (Figure
14). In the fresh strawberry export market, Spain has been and continues to
be the leading supplier with Italy being the only country losing substantial
market share and with the United States gaining volurne in this highly
competitive and labor-intensive market (Figure 15). Figure 16 indicates that
Peru has become the dominant force in the fresh asparagus export market
with a growing market share over the time period for which these data were
available.

%7 James S. Holt. 2008. “Farm Labor Shortages and the Economic Evidence of the Declining Competitiveness of
U.S. Fruit and Vegetable Producers: A White Paper.” Washington, D.C.: James S. Holt & Co. Available at:
http://web17 streamhoster.com/dde/ACIR/20080429/James_S_HoltPhD.pdf (accessed June 21, 2011).

¥ Calvin and Martin, p. iii.

* Calvin and Martin, pp. 34-8.

 Calvin and Martin, pp. 14-18.

' Calvin and Martin, pp. pp.20-4.
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Tables 4 and 5 show the primary U.S. sources of imports and markets for
cach of the commodities discussed by Calvin and Martin in their case
studies. These two tables demonstrate the changing relative importance of
individual trading partners from 1990-92 to the present. For example,
Mexico, Peru, Chile, and South Africa stand as major sources of supply for
the U.S. consumers (Table 4). Exports of virtually all of the products in
Table 5 were adversely affected by increased competition for the important
Japanese market (Table 5). The only rational conclusion to be drawn from
these data is that international markets are very sensitive to price changes
and that market position can be quickly gained or lost. Attempting to sell
above world market prices, usually results in a rapid loss of market share.
Therefore, labor costs are very important factors in determining
competitiveness.

Increased mechanization, employment, and competitiveness.

For commodities where hired labor s a high proportion of production costs,
labor-saving mechanization may be induced to restore competitiveness.”
The theory and fact of induced innovation was developed by Hayami and
Ruttan as a principle consequence of labor constraints, supply constraints,
1% Calvin and Martin stress
that the interest in mechanization rises and falls with the price and
availability of labor.** As a result, both authorized and unauthorized hired
farm labor use will decline, and U.S. unemployment will increase. As noted
previously, the decline in employment is accelerated by increased imports
and the loss of international markets. This is exactly what happened when
the Bracero program was discontinued in 1964. Martin attributes a decline
in employment for tomato harvesting from 45,000 harvest workers to fewer
than 5,000 to the development of the harvester for processing tomatoes.*
Despite mechanization, the U.S. subsequently lost a substantial share of the
processing tomato market to Mexico. In 2004, Mexico was the largest

production disruptions, and increased demanc

2 Huffman, pp. 17, 5-8, and 13-16.

® Yyjiro Hayami and Vernon Ruttan. 1985. Aericultural Development, Battimore: Johns Hopkins University Press.
* Calvin and Martin, p. 10.

5 Philip Martin. November 2007. “Farm Labor Shortages: How Real? What Response.” Backgrounder.
Washington, D.C.: Center for Immigration Studies, pp. 10-11. Available at:
http:/iwww.cis.org/no_farm_labor_shortages.html (accessed June 21, 201 1),
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exporter of fresh tomatoes followed by Turkey, United States, and the
European Union. The United States was the leading tomato
importer.**Martin and Calvin provide a list of 47 fresh fruits and vegetables
that are harvested by hand.*” These include: apples, apricots, avocados,
cherries, dates, figs, nectarines, peaches, pears, plums, prunes, table grapes,
wild blueberries, kiwi, raspberries, blackberries, strawberries, grapefruit,
lemons, limes, oranges, tangerines, cantaloupe, honeydew, watermelon,
beets, garlic, green onions, leeks, artichokes, asparagus, broccoli, Brussels
sprouts, cabbage, cauliflower, celery, cucumbers, eggplant, herbs,
mushrooms, okra, peas, chili peppers, sweet peppers, squash, pumpkins, and
tomatoes. Nine other fresh fruits and vegetable are harvested by a
combination of hand labor and machines.

The case studies of six leading fruits and vegetables by Calvin and Martin
indicate the industries” vulnerability to reduced farm labor demand due to
both mechanization and imports. While only 8 percent of U.S. fresh apple
consumption was imported in crop years 2005/06 to 2007/08, this was a 38
percent increase from 1990/91-1992/93 with China being the major new
competitor as previously discussed.”® Imports of oranges are increasing, but
the real challenge is in maintaining U.S. export markets in Canada, Japan,
Hong Kong, and South Korea.* Raisin imports have increased 182 percent
from 4 percent of U.S. fresh consumption in 1990/ 91-1992/93 to 12 percent
in 2005/06 to 2007/08 with the major competitor being Turkey.® Calvin
and Martin note that the demand for raisin harvest {abor has declined from
50,000 to 20,000-30,000. To remain world market competitive, producers
aim to reduce costs through harvesting systems that employ even less
labor.”" U.S. fresh strawberry production has grown 81 percent between
1990-92.7 Like apples, only 8 percent of U.S. fresh
consumption was imported in 2005-07. However, this was a 137 percent
increase from 1990-92 with most of the increase coming from Mexico. U.S.

strawberry

“ Food and Agriculture Organization. 2009, FAOSTAT. Rome, Italy: United Nations. Available at:

Ataspa (accessed June 25, 2011).

http:/fav.org/site/29 1/d .
% Calvin and Martin, pp. 8-9.
* Calvin and Martin, p. !
® Calvin and Martin, p. 2
0 Calvin and Martin, p. 25,
2
3

5

+

et

o

Calvin and Martin, p.
Calvin and Martin, p.
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asparagus production has decreased 28 percent from 139 million pounds in
1990-92 to 99 million pounds, in 2005-07. However, imports have
increased 402 percent from 51 million pounds to 258 million pounds with
the primary competition being from Peru and Mexico. Calvin and Martin
observe that mechanical harvesting may be too late for this industry.”
Clearly, higher labor costs would have the potential for destroying this
industry. Americans are being encouraged to consume more lettuce. While
production of lettuce increased 18 percent from 1990-02, imports increased
more than six-fold.” Like tomatoes, the principle competition is from
Mexico and Canada. Not to worry, imports still account for only 2 percent
of consumption. However, lettuce is highly labor intensive, with little
prospect for mechanization replacing hand harvesting. Thus increased labor
costs make even U.S. lettuce production vulnerable to competition. A
summary of these data numbers is presented in Table 6. Evidence of leading
competitors in export markets is presented in Figures 12 through 16. U.S.
export and import trading partners are presented in Tables 4 and 5.

Inability to attract domestic labor.

Ruark appears to be convinced that, given a higher wage and a lack of
employer access to unauthorized labor, unemployed U.S. laborers will leave
their unemployment checks and families behind and flock to farm
employment opportunities to pick strawberries, lettuce, asparagus, apples,
and the many other hand-harvested agricultural products. This conclusion or
assumption by Ruark is highly unlikely. The fact is that most of the work
done by hired farm labor is highly laborious, back breaking, and difficult. It
is often performed in hot and humid field conditions with the sun beating
down on the workers. Moreover, this work has been demonstrated to be
highly seasonal, meaning that these U.S. employees/workers would have to
move around the United States, at least regionally, to harvest crops on a
timely basis. While Ruark assumes that this would happen, no authorities on
farm labor who understand tfarming agree with this assumption/conclusion.
For example, Martin, a farm labor authority cited by Ruark, states:

? Calvin and Martin, p. 38
* Calyin and Martin, p. 39.
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The removal of unauthorized or guest workers from the farm
workforce rarely prompts U.S. workers to replace them. The
more common response is for growers to demand fewer
workers, often by mechanizing hand-hairvest tasks.”

This quotation from Martin is consistent with the previous overt omission by
Calvin and Martin of the option of hiring U.S. unemployed workers as an
option for dealing with higher hired farm-labor wage rates. Instead they list
the following options:”

I. Many Americans would not be available to do highly laborious and
difficult farm work.

2. The high rate of unemployment nationally does not indicate a surplus
of individuals ready to take seasonal farm jobs in a specific local area
any more than it indicates a surplus of workers for any other particular
job.

3. U.S. unemployment would increase due to the combination of lost
markets and mechanization. This is precisely what happened with the
cessation of the Bracero program.

Future Farm Labor Policy Options and Impacts

Up to this point in the analysis, the emphasis has been to explain how the
agriculture and farm sectors are structured and how they iteract in
economic terms with the farm labor market. The flaws contained in Ruark’s
analysis have been pointed out in terms of inaccuracies and deviations from
the reality of how these sectors interact. Throughout this analysis, it has
been assumed that there are no changes in government farm labor policies
and programs from those that exist. These policies include relatively open
borders for unauthorized workers to enter the farm labor workforce in terms
of either being hired directly by farmers or being employed as contract labor.

7 Philtip Martin. 1998. “Factors that Influence Migration Guest Workers: Past and Present.” Mexico-United States
Binational Migration Study, United States Binational Study: Volume 1, Thematic Chapters. Mexico City, Federal
District: Mexican Ministry of Foreign Affairs and Washington, D.C.: U.S. Commission on Immigration Reform,
pp. 877-95.

’® Calvin and Martin, p. 5.
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In this section it is assumed that there are farm policy changes, including
some of the specific proposals that appear to have been made by Ruark.

Restricting the Supply or Utilization of Unauthorized Farm Labor

Ruark assesses the impact of a 22 percent increase in the farm wage rate for
“newly employed” legal workers.” While he contends that these workers
could come from the unemployed U.S. workers, the authors’ experience and
that of leading farm labor economists indicate that this will not happen.”® A
more likely alternative is that the “newly employed labor™ would need to
come from foreign labor requested by farmers to be certified in the H-2A
guest worker program. Ruark also assumes a “...20 percent and a 30
percent general increase in wages for all categories of workers, regardless of
legal status....” which would come from reduced profit margins of the
employers.” Presumably this would be from all farmers and contractors
who employ farm labor.

Ruark never explains exactly how any of these wage increases would be
accomplished. There are only three policy options for implementing the
Ruark policy preferences, none of which he chose to articulate: (1) An
increase in the minimum wage. (2) The imposition of effective
border/immigration controls to reduce the supply of unauthorized labor. (3)
Enforcing the current federal law prohibiting employers from hiring illegal
immigrants. Each of these options warrants further analysis.

Minimum wage increase.

Increase in the minimum wage would require an administrative/regulatory
mandate authorized by the U.S. Congress. Its implementation would create
reverberations and displacements of workers throughout the economy.
Higher costs would reduce production, increase prices, increase imports,
reduce exports, and increase unemployment. All of these effects would be
throughout the economy. These effects are indisputable; their magnitude is
subject to debate but would be substantial.

T Ruark, p. 12.

™ See supra pp. 18. Both of the authors grew up and worked on farms as laborers. Fisher had direct experience in
working as a university extension educator and as a consultant with farm labor and with hired farm labor employers
and contractors.

™ Ruark, p. 12.
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Border/immigration controls.

The second alternative policy change to increase farm labor wages by 20 to
30 percent would involve reducing the supply of unauthorized farm workers
through effective border/immigration controls. The implications of this
policy option are well documented in terms of economic theory™ and in
practice.”! The effects are both short run and long run. The short-run effects
would be to reduce the supply of farm labor, which would cause labor
shortages and raise wage rates for all farm labor. Due to shortages of farm
labor, crops would go unpicked at harvest, thus reducing supplies available
in markets and raising consumer prices.

In the long run, higher wage rates would increase costs of production and
reduce the profitability of all farms employing farm labor. Farmers would
react by reducing production. This could be accomplished by four means:
(1) The higher wage rate and labor shortages, would render some farm
operations to no longer be economically sustainable and force them out of
business. Recall from Table 3, that those farms that are most vulnerable are
the large and very large family farms. These are farms that employ
substantial hired and contract labor. (2) Farmers may switch to alternative
enterprises because labor was no longer available at crucial, high-labor-
utilization times such as harvest. (3) Farmers may decide to shift their farm
operations to other countries where lower cost labor exists and export their
production back to the United States and to other importing countries. (4)
Farmers may adopt higher levels of mechanization. This option can only
happen over time and requires substantial investment, particularly for fresh
picked crops. Martin, explains the adjustment process as follows:

Most of the adjustments 1o fewer and more expensive workers
in agriculture occur on the DEMAND, not the supply side, of

8 Philip Martin. November 2007. “Farm Labor Shortages: How Real? What Response.” Backgreunder, Center for

Immigration Studics, Washington, D.C. Available at: hitp://www.cis.org/no_farm labor_shortages.htm! (accessed
June 21, 2011}, Philip Martin and Linda Calvin, 2010, “Immigration Reform: What Does 1t Mean for Agriculture
and Rural America?” dpplied Economic Perspectives and Policy 32, 2, 232-253. Linda Levine. December 28,
2009. The Effects on U.S. Farm Workers of an Agricultural Guest Worker Program. Congressional Research
Service, 95-712, Washington, D.C. Available at: http:/nationalaglawcenter org/assets/crs/95-712.pdf (accessed
June 21, 201 1).

# Phillip Martin. 1998, The recent case studics by Calvin and Martin update these 1998 findings i equally profound
terms.
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the labor market. In other words, in the face of immigration
reforms, lasting adjustments are more likely to be found by
accelerating labor-saving mechanization, or changing the way
Jarm work is done, or letting production of the commodity shift
overseas, not in launching new efforts to recruit U.S. workers,
to build housing for migrant workers, or to provide government
services to farm workers that raise their effective incomes.

The notion that most adjustments to fewer and more expensive
Jfarm workers reduce the demand for farm labor, rot increase
) . o 82
the supply, reflects experience in the U.S. and elsewhere.’

In the context of the Ruark Report, these findings by Martin are profound.
They indicate that the response to fewer and more expensive workers is to
mechanize and shift operations overseas, not to hire more U.S. workers! It
is important to note that only 4 percent of unauthorized workers are
employed in agriculture and 96 percent in other sectors of the U.S. economy.
While the effects of Ruark’s proposed 20 to 30 percent increase in farm
wages on the agricultural sector would be substantial, other nonagricultural
sectors would be impacted as well. Martin’s findings also contradict the very
foundation of Ruark’s notion that farmers would simply absorb increased
labor costs from profits. Capitalism does not operate in this manner.

Enforcing the Current Restrictions on Hiring Illegal Immigrants.

The current federal laws prohibit the employers {rom hiring illegal
immigrants with substantial penalties for violations. This is the policy being
pursued by the state of Georgia, which is said to have resulted in an
estimated 11,000 farm labor employee labor shortfall.* If pursued by the
federal government, this strategy would raise the wage rate by reducing the
supply of both farm and nonfarm labor. The result would not only be a

“3 Martin (1998), p. 893,
¥ Bookman. Sec also Suzy Khimem. Jun. 24, 2011 “If Georgia Drives Away Immigrant Workers, Will Its Economy
Suffer.” Available at: http://motherjones.com/moio/ 201 106/ - eeoraia-drives-away-tmmi rrant-workers-will-its-
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higher U.S. farm labor wage but, and as in Georgia, it would also result in
shortages of farm labor, unharvested crops, and waste of resources.
Additional consequences would be a higher cost food supply, reduced
exports, and increased imports.

Alternatives to Ruark’s Policies

The intended and unintended consequences of the higher farm wage rate
policy proposed by Ruark are unacceptable. Options that are likely to be
more acceptable include: (1) a modernization and streamlining of the H-2A
program and (2) continuing the current policies.

Streamlining H-2A.

The H-2A immigration process of enforcement and certification is described
as being highly bureaucratic and lacking in adequate protection for
workers.™ The fact that it is used by farm operators to hire only 86,000
farm workers out of 2.6 million speaks for itself, as discussed previously.”
Yet, the reality is that if controls are to be placed on the employment of
illegal immigrants by border controls or by enforcement of the current
federal immigration law, there must be means by which farmers employ
farm labor while avoiding labor shortages. This would require a streamlined
H-2A program.

If H-2A or a successor measure is to survive as a means of reducing illegal
immigration by farm workers, it must be made more employer friendly and
less bureaucratic. There have been two similar proposals for accomplishing
this objective. One was the Comprehensive Immigration Reform Act of
2007 {CIRA 2007), and the other is the Agricultural Job Opportunity
Benelits and Security Act (AgJOBS). AgJOBS was first introduced in 2003
and was subsequently reintroduced in every Congress through the 111"
Congress. It has not yet been introduced in the 112" Congress. While
CIRA 2007 contained important H-2A streamlining provisions, it would

* Martin and Calvin, p. 246.

¥ United States Department of Labor. 2010, The Foreign Labor Certification Report: 2009 Data, Trends and
Highlights Across Programs and States. Washington DC.: Employment and Training Administration, Office of
Foreign Labor Certification. Available at: www . foreignlaborcert. doleta.gov/pdf2009_Annual Report.pdf (accessed
June 27, 201 1),
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have been tougher on illegal immigration and became highly controversial.*
AgJOBS would avoid some of the controversial CIRA 2007 issues by
concentrating solely on the agricultural worker issues.

AglOBS would make two major employer-friendly changes to the H-2A
program:*’ (1) Employers avoid the USDOL bureaucracy by being allowed
to “attest” that they face a labor shortage; that they are paying at least the
minimum or prevailing wage; and that they will comply with other H-2A
requirements. This would avoid waiting for USDOL to “certify” that foreign
workers are needed. This would shift control of entering workers from the
USDOL to employers. USDOL would then review the employer job offers
for completeness and approve the offer within seven days. The foreign H-
2A workers would then be allowed to arrive and go to work. (2) Rather than
providing free housing to H-2A and out-of-area U.S. workers, AgJOBS
would allow farm employers to pay a housing allowance. These provisions
have the potential for effectively streamlining the H-2A program, although
provisions for increasing protection against worker abused may be needed to
attract the support of interest groups that are concerned about the welfare of
workers.

Maintaining Current Policies

The current policies, while not perfect, continued to generate an ample farm
labor supply with relatively few instances of labor shortage, and a
reasonable level on competitiveness in domestic and international markets.
It has adjusted to changes in immigration policy changes, albeit with several
bumps in the road, such as those following the discontinuation of the
Bracero program in 1964. If the H2A program cannot be effectively
streamlined, maintaining current policies may be judged to be an acceptable
alternative and certainly better than the Ruark options.

Gearing up for Increasing Specialty Crop Demand and Production
As aresult of increasing concern about increased rates of obesity, diabetes,
and related health problems, a major new dietary initiative has been taken to

% Philip Martin. 2007, "Farm Labor Shortages: How Real, What Response?" Agriculrural and Resource Economics
Update 10, 5, 8-11.
¥ Martin and Calvin, pp. 246-7.
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encourage increased fruit and vegetable consumption. This is not a new
nutrition education message. However, this one is different because, it is a
message that is jointly issued by both the USDA and the U.S. Department of
Health and Human Services (USHHS).®™ A key message in these new
dietary guidelines is to increase fruit and vegetable consumption.

Dietary goals are set for the recommended level of {ruit and vegetable
consumption. Currently, Americans arc consuming 59 percent of the goal
for vegetables and 42 percent for fruit.* Therefore, consumers would need
to approximately double fruit and vegetable consumption to reach the
MyPlate goal for healthy eating.”

It has been found and verified in this report that immigration policy
regarding farm labor will have a major impact on whether the fruit and
vegetables used to improve the health of Americans will be produced in the
United States or in foreign countries. The initiatives proposed in Ruark’s
report will assure that an increased share of fruit and vegetable production,
as well as of other agricultural products, is produced overseas——outsourced.

Avoiding farm labor shortages, while maintaining the competitiveness of
U.S. agriculture in international markets, requires either a streamlining of the
H-2A program to create a regular and ample flow of guests farm workers or
continuing the current set of policics. Any other option will assure higher
food costs, increased imports, reduced exports, and periodic farm labor
shortages with consequent supply interruptions.

* USDA and USDHHS. January 31, 201 1. Dietary Guidelines for Americans 2010. Washington, D.C.: U.S.
Department of Agriculture and U.S. Departiment of Health and Human Services. Available at:
www.dictaryguidelines.gov (accessed June 27, 201 1),

*USDA and USDHHD, p. 46.

P USDA, 2011, “MyPlate.” Dietry Guidelines. Washington, D.C.: U.S. Department of Agriculture. Available at;
ChooseMyPlate.gov (accessed June 27, 201 1.
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Figures and Tables

Figure 1. U.S. Fresh Fruit and Vegetable Value Chain 2009
(Estimates in Billion $)
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Source: Vegetables and Melons Yearbook Data/#89011 /May 20, 2010 Economic Research
Service, USDA ;Department of Commerce, U.S. Census Bureau, Foreign Trade Statistics.

Product Group : BICO-HS10; Mechel S. Paggi, CSU, Fresno; Schematic based on original by
Dr. Roberta Cook , UC-Davis
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Table 1. Farms, Hired Farm Labor, and Organizational Structure by Farm Typology, 2007

Farm Typology
Small Family Farms
ITEM All Farms Limited N Residentiat| Occupation Farming Lafge very L?rge
Retirement N Family Family
Resource F Lifestyle Lower Higher E E
arms arms arms
Farms Farms Sales Sales
Sales less y
than Sales Sales N?:E;’:ky
$100,000 | Sales less | Sales less [Sales less] Between | Between Sales
Sates and Income Categories and than than than $100,000 § $250,000| $500,000
income | $250,000 | $250.000 |$100.000 and and or More
Less than $249,000 | $499,999
$20.000
Number of Farms
Farms 172,204,792 308,837 ] 456,093 ] 801,844 ] 258,899 ] 100,126 | 86,551 ] 101,265] 91,177
Percent ] 100%!  14.0%] 20.7% 36.4%  11.7%] 45%]| 3.9%]) 4.6%] 4.1%
Hired Farm Labor
Hired farm labor (farms) 482,186 35319 716451 110412 574481 44,7421 49,897 74,357 38,366
Percent 100% 7% 15% 23% 12% 9% 10% 15% 8%
Hired farm labor {workers) | 2,636,509 93,239 200,708 307,203 1 181,016 | 162666 | 222698 898,893 570,089
Percent 100% 4% 8% 12% 7% 6% 8% 34% 22%
Hired Farm Labor Expense
{$1,000,000) $ 218781% 17518 423 1% 67718  4641$ 71718 143318% 10733|§ 7,255
Percent 100% 1% 2% 3% 2% 3% 7% 49% 33%
Expense per Farm $ 453721$ 4951 1% 5903:i§ 61341% 808118 1602818528719 }$144,345($ 189,103
‘Worked 150 days or more
{workers) 911,439 14,298 27,468 44,569 | 34,584 42,893 | 729271 401,706 | 272994
Percent 100% 2% 3% 5% 4% 5% 8% 44% 30%
Worked Less than 150
days (workers) 1.725,070 78.941 173,237 262,634 | 148,432 119,773 149,771 497,187 297,095
Percent 100% 5% 10% 15% 8% 7% 9% 29% 17%)!
Farms Using Migrant farm
tabor {farms) 38,784 2,125 4,861 5,866 4,056 3,785 4,455 9,104 4,532
Percent 100% 5% 13% 15% 10% 10% 11% 23% 12%]
Organizational Structure
Family or individual farms 1,906,335 1 280,742 412,954 736,536 | 231,427 85,158 66,806 63,178 29,534
Percent 100% 14.7% 23.7% 38.6% 12.1% 4.5% 3.5% 3.3% 1.5%)
Partnership 174,247 22278 33,803 48,273 18,057 8,217 11,637 21,540 8,542
Percent 100% 12.8% 19.4% 27.7% 10.9% 5.3% 6.6% 12.4% 4.9%]
Partnership Registered
under state law 89,739 8,457 14,369 22,853 9,339 5,207 7,296 15,897 6,321
Percent 100% 9.4% 16.0% 25.5% 10.4% 5.8% 8.1% 17.7% 7.0%
Corporation 96,074 5,817 9,336 17,036 8,415 5,751 8.208 16,547 24,965
Percent 100% 6.1%; 9.7% 17.7% 8.8% 6.0% 8.5% 17.2% 26.0%]
Corporation Family held 85,837 5817 9,336 17,035 8,415 5,751 8,208 16,547 14,728
Percent 100% 8.8% 10.9% 19.8%. 9.8% 6.7% 9.6% 19.3% 17.2%
Percent 100% 8.5% 111% 14.1% 7.2% 3.2% 5.5% 16.0% 36.4%)
Corporation Other than
family held 10,237 | - - - - - - - 10,237
Other-cooperative, estate
or trust, institutional, etc 28,136 | - - - - - - - 28,136

Source: United States. Dept. of Agriculture. Economic Research Service. {2000). ERS farm typology for a diverse ag sector.
{Washington, D.C.}, USDA, Economic Research Service. Available at: www.ers.usda.gov/publications/aib75%aib759.pdf (accessed
June 19, 2011).

Source: NASS/USDA. February 2009. 2007 Census of Agriculture:U.S. Summary and State Data. Available at:
hitp:/lwww.agcensus usda.gov/Publications/2007/Full_Reportusvi pdf {accessed June 19, 2011},
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Table 2. Comparison of the Number of Farms by Farm Typology, 2004 and 2007

Farm Typology
Small Family Farms Le Very L
ITEM All Farms Limited - Residential} Occupation Farming drge ery ;rge
Resource Refiremant Lifestyle tLower Higher Family Family
Farms Farms Farms
Farms Farms Sales Sales
Bales less Nonfamily
than Sales Sales Farms
$100,000 § Sales jess | Sales less [Sales less] Between | Between Sales
Sates and income Categories and than than than $100,000 }$250,000] $500,000
income | $250,000 } $250,000 | $100,000 and and or More
Less than $249,000 | $499,999
$20.000
Number of Farms 2004 2,107,926 | 197,734 1 338,671 | 837,542 395781] 1332991 86,087 | 71,708] 47,103
Number of Farms 2007 | 2,204,792 | 308,837 | 456,093 | 801,844 | 258,800 | 100,126 | 86551 101,265] 91,177
Percent of Farms 2004 | 100%] 9%} 16%] 40%] 19%] 6%] 4%] 3%] 2%|
Percent of Farms 2007 | 100%] 14%] 21%] 36%] 12%] 5%) 4%] 5%] 4%
Percent of Sales 2004 1 100%] 1%] 2%] 5%] 5%] 11%)] 15%] 45%] 15%)
Percent of Sales 2007 | 100%] %] 2%] 4%/ 2% 6%} 11%] 52%] 22%)

Source: United States. Dept. of Agricutture. Economic Research Service. (2000). ERS farm typology for a diverse ag sector.
[Washington, D.C .}, USDA, Economic Research Service. Avatlable at: www.ers usda.gov/publications/aib759/aib759.pdf (accessed
June 19, 2011).

Source: NASS/USDA. February 2009, 2007 Census of Agriculiure:U.S. Summary and State Data. Available at;

http:fiwww agceensus.usda.gov/Publications/2007/Full_Reportiusv1.pdf (accessed June 19, 2011}

Source: Hoppe, Robert A, Penni Korb, Erik J. O'Donoghue, and David E. Banker. June 2007. Structure and Finances of U.S. Farms:
Famify Farm Report, 2007 Edition. EIB-24, Washington, D.C.: ERS/USDA. Available at:

http:/fwww ers.usda.govipublications/eib24/eib24. pdf {accessed June 18, 2011).
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Table 3. Selected Performance Measures by Farm Typology, 2004

Farm Typology
Small Family Farms B N
ITEM Al Farms | Limited ) Residential] Occupation Farming Large | Very Large
Retirement] " - Family Family
Resource Farms Lifestyle | Lower Higher Farms Farms
Farms Farms Sales Sales
Sales less §
than Sales Sales Nc;r;fre:nm;\y
$100,000 { Sales less | Sales less [Sales less| Between | Between| Sales "
Sales and Income Categories and than than than $100,000 {$250,000| $500,000
tncome | $250,000 | $250,000 }$100,000 and and or More
Less than $249,000 | $499,999
$20.000
Farms, Sales and Net Farm Income
Number of farms 2,107.9251 197,734 338,671 837,542 | 3957811 1332991 86,087 71,708 47,102
Percent of farms 100% 3.4% 18.1% 39.7% 18.8% 8.3%: 4.1% 3.4% 2.2%
Percent of sales 100% 1.0% 2.0% 5.3% 5.5% 10.8%! 14.8% 45.4% 15.2%)

Average netfarmincome | $ 25003 [ *"$1.817 [§ 9655|% 4544 | $ 9,098 % 39,084 | $87,499 | $287.921 | $ 175,795
Financial Performance
Percent refurn on assets’ 0.5%] A40%]  *1.5%] 20%]  27%  -04%]  25%] 6.8%] 7.1%:
Percert retum on equity” -0.1%] -3 4% ENEA 28%!  32%| “13%[ T8% 68.7%]| 7.1%)

Percent of farms with
positive net farm income 83.6%: B86.7% 79.5% 62.8% 68.7% 76.9% 82.2% 83.8% 72.2%
Percent of principal

operator households with

negative farm earnings 52.8% 72.1% 50.8% 54.4% 44.4% 24.6% 16.8% 16.3% 52.8%
Percent favorable financial

position” 66.7% 65.9% 79.1% 60.0% 67.0% 71.6%) 71.8% 69.2% 69.4%
Percent marginal income 27.6% 32.3% 19.4% 33.1% 28.9% 19.8% 156.3% 11.3%. 26.1%|
Percent marginally solvent 2.9% d d *2.8% “1.7% 53% 10.4% 14.6% *2.8%)|
Percent vulnerable 2.8% d d 4.0%. 2.4% *3.3% 2.5%. 4.9% "1 7%,

Source: United States. Dept. of Agriculture. Economic Research Service. (2000). ERS farm typology for a diverse ag sector,
{Washington, D.C }, USDA, Economic Research Service. Avallable at: www.ers.usda.gov/publications/aib75%/aib759.pdf (accessed
June 19, 2011).

Source: NASSMUSDA. February 2009. 2007 Census of Agriculture:U.S. Summary and State Data. Available at:

http:/fwww .ageensus.usda.gov/Publications/2007/Full,_Report/usvi.pdf (accessed June 19, 2011),

Source: Hoppe, Robert A., Penni Korb, Erik J. O’'Donoghue, and David E. Banker. June 2007. Structure and Finances of U.S. Farms:
Family Farm Report, 2007 Edition . EIB-24, Washington, D.C.: ERS/USDA. Available at
hitp:/Awww.ers.usda.govipublications/eib24/eib24.pdf (accessed June 18, 2011).

d = Data suppressed due to insufficient observations.

* = Standard error is between 25 percent and 50 percent of the estimate.

** = Standard error is between 51 percent and 75 percent of the estimate.

# = Standard error is greater than 75 percent of the estimate.

“Retum on assets = 100% X (net farm income + interest paid - charge for unpaid operators’ labor and management } / total assets.
“Return on equity = 100% X {net farm income - charge for unpaid operators’ labor and management ) / net worth.
*Financial performance classification based on farm income and debt/asset ratio:

« Favorable: positive net farm income and debt/asset ratio no more than 40 percent,

+ Marginal-income: negative net farm income and debt/asset ratio no more than 40 percent

» Marginal-solvency: positive net farm income and debVasset ratio greater than 40 percent.

* Vulnerable: negative net farm income and debt/asset ratio greater than 40 percent.
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Figure 2. Long Run Movements of Prices, Normalized Commodity Price Indexes
Deflated by the U.S. CP}
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Brian D. Wright. 2011. “The Economics of Grain Price Volatility.” Applied Economic
Perspectives and Policy. 33,1, 32-58.
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Figure 3. Week-to-week Price Volatility for Cantaloupe, Spinach, and
Tomatoes, 2007-09.
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Palma, Marco A, Luis A. Riberia, David Bessier, Mechel S. Paggi, and Ronald D. Knutson, November 2010, "Potential impacts of Foodbome
Jiness Incidences on Market Moverments and Prices of Fresh Produce in the U.S." Journal of Agriculturol and Applied Economics 42, 04, 731-4.
Available at: httpy//purlumo,edu/ 100526 {accessed June 17, 2011).
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Figure 4. Hired Farm Labor Expenses by County, 2009
{Each dot equals $10,000)
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Source: Bureau of Economic Analysis, U.S. Department of Commerce, Farm Income and Expenses,CA45, 2009
http:/iwww.bea.gov/iTable/iTable cim?reqid=708&step=1&isuri=1&acrdn=5.
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Figure 5 - Share of US Farm Labor Expenses for the Top Ten States,
2002 and 2007
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Source: Census of Agriculture, 2007, U.S. Department of Agriculture, National Agricultural
Statistical Service (NASS), hitp://www.agcensus.usda.gov/index.asp.
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Seasonality"**
Fig. 6. U.S. Agricultural Service Fig. 7. U.S. Hired Farm Labor by
Workers by Quarter - 2007-2010 Quarter - 2007-2010
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Fig. 8. California Agricultural Service Fig. 9. California Hired Farm Labor by
Workers by Quarter - 2007-2010 Quarter - 2007-2010
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Fig. 10. Florida Agricultural Service Fig. 11. Florida Hired Farm Labor by
Workers by Quarter - 2007-2010 Quarter - 2007-2010
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' Source: Farm Labor, National Agricultural Statistical Service, Agricultural Statistical Board, U.S.
Department of Agriculture, various issues.
* Agricultural Service Workers are workers supplied primarily by labor Contractors,

Hired farm workers are those individuals employed directly by farmers.
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Selected Fruits and Vegetables Going Into Export Markets'

Fig. 12. Fresh Apples Exported by Country, 1,200 +Fig. 13. Fresh Oranges Exported by Country,
19390 to 2011 1980 to 2611
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Fig. 16. Fresh Asparagus Exported by Country,
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! Source: Foreign Agricultural Service, Official U.S.D A. Estimates, www fasusda.govipsdoniine
(accessed July 26, 2011).
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Table 4. U.S. tmports of Selected Commodities from Top Five Countries, 1990 to 2010

Annual Average Metric Tons Percentage Distribution Percentage Change
Top Five Countries| 1990- 1999- 2008- 1990- 1999- 2008- }1990-1982 to| 1999-2001 to
1992 2001 2010 1992 2001 2010 1999-2001 2008-2010
Apples, Fresl
Chile 24472 | 481211 101,168 21% 30% 59% 97% 110%
New Zealand 25504 | 604001 39631 22% 37% 23% 137% -34%
Canada 56,662 { 399221 26019 49% 25% 15% -30% -35%
Argentina 5,283 2,664 3,278 5% 2% 2% -50% 23%
Brazil 126 273 578 0% 0% 0% 7% 112%
Other Partners 3,394 10,348 205 3% 6% 0% 205% -98%
Asparagus, Fresh
Peru 2,835 1 285461 84,391 12% 41% 54% 907% 196%
Mexico 17,7511 36,266 1 69,308 75% 52% 45% 104% 91%
Canada 1 8 1,285 0% 0% 1% 672% 15504 %
Ecuador 52 81 293 0% 0% 0% 55% 260%
Argentina 174 348 130 1% 1% 0% 100% -63%
Other Partners 2,460 4,074 243 1% 6% 0% 66% -94%
Oranges

South Africa - 9194 | 315605 0% 13% 35% 243%
Chile - - 17,902 0% 0% 20%

Australia 844 | 20,784 | 20,117 3% 30% 22% 2363% -3%
Mexico 10,556 1 24737 | 17414 35% 36% 19% 134% -30%
Dominican Republici 3,692 1,586 1,623 12% 2% 2% -57% 2%
Other Partners 14,777 1 12,450 2,527 49% 18% 3% -16% -80%

Head Lettuce

Mexico 5,401 7,458 | 74,754 60% 46% 83% 38% 902%
Canada 3,572 8,267 1 15180 40% 51% 17% 131% 84%
Peru - 194 63 0% 1% 0% -68%
israel - 17 20 0% 0% 0% 20%
Spain - - 0 0% 0% 0%

Other Partners 16 180 1 0% 1% 0% 1002% -100%

Strawberries, Fresh
Mexico 11,627 | 35535 79444 88% 97% 99% 206% 124%
Canada 44 302 230 0% 1% 0% 588% -24%
Peru - 2 92 0% 0% 0% 4503%
Argentina 1 34 1 0% 0% 0% 2879% -98%
Australia 13 110 - 0% 0% 0% 722% -100%
Other Partners 1,535 570 138 12% 2% 0% -63% -76%
Leaf Lettuce
Mexico 2,961 43651 27554 74% 30% 65% 47% 531%
Canada 958 9,901 14,441 24% 68% 34% 933% 46%
Peru 51 143 434 1% 1% 1% 183% 203%
Israel - 18 132 0% 0% 0% 633%
italy 3 0 2 0% 0% 0% -83% 431%
Other Partners 8 52 5 0% 0% 0% 523% -90%
Raisins, Made From Dried Seedless Grapes

Chile 4,527 5424 1 10,737 51% 32% 53% 20% 98%
South Africa - 1,287 4,183 0% 8% 21% 225%
Mexico 3,566 5,120 2,687 40% 30% 13% 44% -48%
China 6 12 438 0% 0% 2% 93% 3474%
Argentina 150 2,393 1,543 2% 14% 8% 1499% -36%
Other Partners 668 2,567 573 7% 15% 3% 285% -78%

Data Source: Department of Commerce, U.S. Census Bureau. Foreign Trade Statistics, Product Group: Harmonized
Data generated on Sunday, July 24, 2011 a1 11:26:21 PM EST
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Table 5. U.S. Exports of Selected Commeodities to Top Five Countries, 1990 to 2010

Annual Average Metric Tons Percentage Distribution Percentage Change
Top Five Countries] 1990- | 1999- 2008- 1990- 1899- 2008- {1990-1992 to | 1999-2001 to
1992 2001 2010 1992 2001 2010 1999-2001 2008-2010
Apples, Fresh
Mexico 35,958 | 175,357 | 211,901 8% 27% 27% 388% 21%
Canada 77,1231 90,800 | 131504 17% 14% 17% 18% 45%
Hong Kong 436601 375461 40718 10% 6% 5% -14% 8%
Indonesia 55541 354161 42244 1% 5% 5% 538% 19%
Taiwan 84444 1 93985| 50,037 19% 14% 6% 11% 47%.
Other Partners 188,569 | 212,275 | 286,576 42% 33% 37% 13% 35%
Oranges
Canada 153,068 | 136,675 | 161,454 36% 30% 26% -11% 18%
Korea, South 11151 549101 98457 0% 12% 16% 4825% 79%
Japan 128,017 | 90,110 81,194 30% 20% 13% -30% -10%
Hong Kong 87,221 | 684211 73757 21% 15% 12% -22% 8%
Australia 4,143 7,117 1 19398 1% 2% 3% 72% 173%
Other Partners 42,8611 83,452 153,134 10% 18% 25% 95% 83%
|eaf Lettuce, Fresh
Canada 63,197 | 145,779 | 185,757 85% % R2% 131% 27%
Taiwan 49 1,276 6,634 0% 1% 3% 2487% 420%
Mexico 2,752 4,738 5,064 4% 3% 3% 72% 7%
Korea, South 3 60 885 0% 0% 0% 2007% 1366%.
Japan 817 2,994 514 1% 2% 0% 267% -83%
Other Partners 5,877 5,275 2,383 8% 3% 1% -10% -55%
Raisins
United Kingdom 27,266 | 19402 | 29985 18% 18% 17% -29% 55%
Japan 23,129 | 24635]| 18931 16% 23% 11% 7% -23%
Canada 10,9551 11,1201 13,581 7% 10% 8% 2% 22%
Germany 14,301 5,142 1 16,262 10% 5% 9% -64% 216%
Denmark 6,403 3,615 5,670 4% 3% 3% -44% 57%
Other Partners 457601 348171 71,098 31% 32% 40% -24% 104%
Head Lettuce, Fresh
Canada 173,545 | 128,786 | 106,339 83% 74% 78% -26% -17%
Taiwan 1,941 4,222 8,896 1% 2% 7% 117% 111%
Mexico 12,635 | 21,250 | 10,862 6% 12% 8% 68% -49%
Singapore 1,089 4,051 3,634 1% 2% 3% 272% -10%
Japan 1,836 3,447 1,488 1% 2% 1% 88% -57%
Other Partners 16,971 11,071 4,856 8% 6% 4% -35% -56%
Strawberries, Fresh
Canada 35107 | 45,7391 104,400 80% 77% 83% 30% 128%
Japan 3,636 5213 4,983 8% 9% 4% 43% 4%
Mexico 928 6,584 9,602 2% 11% 8% 610% 46%
France 177 267 635 0% 0% 1% 51% 138%
Hong Kong 77 23 1,117 0% 0% 1% -70% 4769%
Other Partners 3,025 1,003 3,360 7% 2% 3% -67% 235%
Asparagus, Fresh
Canada 8,853 7,128 4,436 43% 39% 46% -19% -38%
Japan 5314 6,681 2,552 26% 37% 26% 26% 62%
Switzerland 1,738 1,471 790 8% 8% 8% -15% -46%
Australia 80 65 103 0% 0% 1% -19% 58%
Netherlands 26 7 174 0% 0% 2% -74% 2437%
Other Partners 1,977 1,174 599 10% 6% 6% -41% -49%

Data Source: Department of Commerce, U.S. Census Bureau, Foreign Trade Statistics, Product Group : Harmonized
Data generated on Monday, July 25, 2011 at 10:39:24 AM EST.
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Table 6. U.S. Supply, Utilization, and Trade in Selected Fruits and
Vegetables, 1990-93 and 2005-07

Fruits/ Annual Average Percent
Vegetables Units 1990/91- | 2005/06- Change
1992/93 | 2007/08
Production 5576 6,183 11%
Consumption Million 4,830 5,109 6%
Imports Pounds 264 386 46%
Exports 1.011 1,460 44%
Fresh Apples lmgorts as Percent of
Consumption 5% 8% 38%
Exports as Percent of | Fercent
Production 18% 24% 30%
Production 944 1,916 103%
Consumption Million 879 1,835 109%
imports Pounds 29 145 396%
Fresh Exports 94 226 139%
Strawberries {Imports as Percent of
Consumption Percent 3% 8% 137%
Exports as Percent of
Production 10% 12% 18%
Production 705 664 -6%
Consumption Mitlion 440 442 0%
imports Pounds 19 53 182%
Raisins Exports 284 275 -3%
Imports as Percent of
Consumption Percent 4% 12% 181%
Exports as Percent of
Production 40% 41% 3%
Production 3,917 3,743 -4%
Consumption Million 3,037 2,828 -7%
Imports Pounds 65 188 190%
Fresh Exports 944 1,103 17%
Oranges |lmports as Percent of
Consumption Percent 2% 7% 212%
Exports as Percent of
Production 24%, 29%, 220
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Table 6. U.S. Supply, Utilization, and Trade in Selected Fruits and
Vegetables, 1990-93 and 2005-07 (continued)

Fruits/ Annual Average Percent
Vegetables Units 1980/91- | 2005/06- Change
1992/93 | 2007/08
Production 7,160 6,395 -11%
Consumption Million 6,723 6,135 -9%
Imports Pounds 19.83 128 547%
Fresh Head |Exports 457 388 -15%
Lettuce Imports as Percent of
Total Suppl 0% 2% 609%
Exports gs éercent of Percent
Total Supply 6% 6% -5%
Production 1,203 4,473 272%
Consumption Million 1,052 4,069 287%
Leaf and Imports Pounds 9 63 613%
) Exports 159 467 193%
Romaine
Lettuce imports as Percent of
Consumption Percent 1% 2% 84%
Exports as Percent of
Production 13% 10% -21%
Production 139 99 -29%
Consumption Million 151 338 125%
Imports Pounds 51 258 402%
Asparagus Exports 40 18 -53%
Imports as Percent of
Consumption Percent 34% 76% 124%
Exports as Percent of
Production 29% 19% -35%

Vegetables and Melons Situation and Outlook Yearbook. Market and Trade
Economics Division, Economic Research Service, U.S. Department of Agriculture,
May 15, 2008, VGS-2008.

hito://www ers.usda.qov/publications/ivgs/2008/05Mav/VGS2008.pdf.

Fruit and Tree Nuts Situation and Outlook Yearbook. Market and Trade
Economics Division, Economic Research Service, U.S. Department of Agriculture,
October 2008.

hito//www.ers . usda.gov/publications/fis/vearbook08/F TS2008.pdf.
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Glossary of Terms Used in the Report

Agribusiness: All firms that supply farm inputs and that handle, process,
and distribute/market farm products. Agribusiness {irms may be directly
involved in farm production but more often contract for farm production
with contract-growers referred to as farmers.

Agricultural preducts: Products produced on farms including grains, rice,
fruits, vegetables, nuts, herbs and spices, fiber, livestock, poultry, milk, fish,
nursery, or landscape products.

Agriculture sector: All functions related to food, fiber, and specialty crop
production from input resources used in production through final sale to
consumers, including exports and imports.

Authorized labor: Authorized labor includes workers who are citizens of
the United States, have green cards, or have temporary work visas and
related documentation.

Commercial farm: Produces agricultural products for distribution to for
domestic and international agricultural product markets.

Contract grower: A type of farmers who contracts with agribusiness firms
for production. The agribusiness firms may supply a portion of the inputs
and practices used in production but, typically, do not supply the labor used
in production.

Family farm: A family farm is one in which a portion of the ownership,
labor, and management of the farm business is held by a family of
individuals who are related by blood, marriage, or adoption. Family farms
generally depend on income from the farm for an important share of their
economic livelihood.

Farm: A unit of production that produces agricultural products. The U.S.
government defines a farm as one that annually sells $1,000 or more of
agricultural products.
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Farmer: An individuals who provides resources, such as land, buildings,
machinery, and/or management, used in the production of agricultural
products regardless of the legal form of business organization.

Farming: The practices used in producing agricultural products.

Farm labor: Labor used to produce agricultural products. Farm labor may
be hired by farmers, provided to farmers as part of an agricultural service
worker contract, or provided by a farmer or his family.

Farm sector: The farm sector is composed of made up of farms produces
agricultural products. The farms are operated by farmers who provide
resources, such as land, buildings, machinery, labor, capital, and/or
management, used in the production of agricultural products regardless of
the legal form of business organization. Many of the inputs used in
production are acquired from the input sector.

Green Card: A U.S. Permanent Resident Card. This identification card
attests to the permanent resident status of an alien in the United States and
among other things authorizes employment.

Grower: A term used synonymous with contract grower, meaning a type of
farmer who contracts with agribusiness firms for production.

Input sector: Those who supply the inputs (hired labor, seeds, genetics,
fertilizer, pesticides, machinery, energy products, buildings, credit, etc.) used
in production.

Labor Shertage: A situation where there are not sufficient farm workers
who are able, willing, qualified and available to perform work at the place
and time needed. Timing is critical. When a crop is ready to harvest, the
labor supply must be available or the product will not be marketable.

Limited-resource: Any small farm with gross sales less than $100,000, total
farm assets less than $150,000, and total operator household income less
than $20,000. Limited-resource farmers may report farming, a nonfarm
occupation, or retirement as their major occupation.

Dr. Ronald D, Knutson and Dr. Dennis U, Fisher Page 66

VerDate Nov 24 2008  09:10 Jan 12,2012 Jkt071756 PO 00000 Frm 00270 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.226



265

Migrant farm worker: A farm worker whose employment required travel
that prevented the worker from returning to his’her permanent place of
residence the same day.

Packing plant labor: workers hired to perform post-harvest functions that
prepare products for marketing through the value chain from the farm to the
consumer. Packing plant workers may perform processing functions, such
as sorting, washing, and consumer-ready packaging to get products ready to
market into the food, fiber, or specialty crop value chain.

Produce: Fruits, vegetable, nuts, or herbs.
Producer: A term used synonymous with a farmer or a grower.

Residential/lifestyle: Small farms whose operators report a major
occupation other than farming (excludes limited-resource farms with
operators reporting a nonfarm major occupation).

Retirement farm: Small farms whose operators report they are retired
(excludes limited-resource farms operated by retired farmers).

Seasonal farm workers: Farm workers employed for part of the year to
perform seasonal tasks - pruning fruit trees, training vines, planting, or
harvesting that occurs one or more times during the year.

Supply chain: All functions involved in converting farm products from
resources used in farming to the ultimate consumer.

Unauthorized labor: Unauthorized labor includes workers who are not
citizens of the United States, do not have green cards, or have temporary
work visas and related documentation.

Value chain: Steps of stages for production, handling, processing, and
transporting, food service, through retailing that add value to products.
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Statement Of Senator Patrick Leahy (D-Vt.),
Chairman, Senate Judiciary Committee,
Hearing On “America’s Agricultural Labor Crisis:
Enacting A Practical Solution”

October 4, 2011

I thank Senator Schumer for holding this important hearing. ! am pleased that the subcommittee
on Immigration, Refugees, and Border Security will focus on the needs of America’s farmers and
the important role that foreign workers play on our Nation’s farms. For many years, American
farmers have been urging Congress to act to reform our immigration laws. Unfortunately, the
difficult politics of this issue have stood in the way. 1 hope today’s hearing will help to refocus
the Senate’s attention on the reforms that will support and strengthen our national agricultural
commurity.

Our current system fails to provide farmers with an adequate, legal workforce—due to regulatory
hurdles and, for some, lack of access to the program. From Vermont to Georgia to California,
farmers have long relied on the assistance of hardworking men and women who travel to the
United States to work.

As a Senator from a state that prides itself on its dairy products and a long tradition of family
farming, it is unacceptable to me that dairy farmers are still being denied access to the H-2A
agricultural visa program, which was designed to authorize immigrants to work in agricultural
jobs. Other year-round agricultural activities, such as sheepherding, logging, and pine straw
gathering are explicitly authorized by regulation to use the H-2A program. | have repeatedly
argued to Republican and Democratic administrations alike that this policy is unfair and
inconsistent, but my arguments have fallen on deaf cars. There is no rational defense to denying
dairy access to H-2A.

Like many other sectors of agriculture, dairy farmers have consistently had difficulty attracting
domestic employees. Current regulations put dairy farmers in a position of choosing between
their livelihoods and taking risks with a potential employee’s immigration status. This must
change.

I have introduced targeted, bipartisan legislation to provide dairy farmers with access to the H-
2A program, which also includes additional provisions tailored to the needs of dairy. My
legislation would not only provide dairy farmers with a lawful avenue to obtain foreign
employees for realistic periods of employment, but would also codify existing regulatory
practice that allows other sectors, like sheepherding, to use the H-2A visa program.

Some oppose any expansion of the H-2A program, arguing that the H-2A system is imperfect,
and permitting additional agricultural sectors to access it would only compound a bad situation.
We all recognize that the H-2A program is imperfect. [ hear concerns regularly from Vermont
nurseries, apple growers, and others about the terrible inefficiencies and obstacles they face
while trying to navigate a bureaucracy that is supposed to be helping them. But [ believe that
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basic access to the H-2A program is a better option than what dairy farmers now have, which is
no access at all and a status quo that drives workers into the shadows.

We need real solutions for farmers and farm workers. I continue to be a strong advocate of the
long pending AgJOBS bill, which would solve not only the challenges that dairy farmers face,
but would provide broad relief to farmers and farm workers across the country. Unfortunately,
despite the fact that the AgJOBS bill is a carefully negotiated, fair approach that takes the needs
of all stakeholders into consideration, some have chosen to put ideology over the legitimate
needs of the men and women who work so hard to put food on our tables.

Regrettably, in the House of Representatives, the most prominent proposal is one to make the
Federal E-Verify work authorization program mandatory for every single employer in the United
States. Proponents of this approach are well aware that imposing this government mandate on all
Americans, without additional broad reforms to the immigration system, will cause severe harm,
especially to small businesses and farmers. This year in Georgia, for example, the state
legislature passed a mandatory E-Verify requirement. As a result, farmers were unable to find
workers; in some cases as much as 50 percent of their normal workforce did not return. Despite
active efforts to find local workers, these farmers were unable to do so.

American farmers need policies that will help them flourish, not more bureaucratic hurdles.
While I have no objection to E-Verify as a voluntary program, 1 cannot support any proposal to
turn the current program into a broad Federal mandate. [look forward to hearing the perspective
of today’s witnesses who are in a position to know first-hand the consequences of such a policy.

We need to act now to support our Nation’s agriculture system with a fair and workable
immigration system-—one which supports employers, protects workers, and preserves
opportunities for any American wishing to work in agriculture. American farmers deserve a
Federal policy that will support and help grow their businesses. I am confident that Congress
can act to create such a system, and I look forward to today’s testimony.

HHHHH

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00273 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.229



VerDate Nov 24 2008

268

U.S. Senate

Testimony Before the Committee on Judiciary, Subcommittee on Immigration, Refugees
and Border Security

Hearing on America’s Agricultural Labor Crisis: Enacting a Practical Solution

Tom Nassif

President and CEO of Western Growers

Tuesday, October 4, 2011

10:00am

Page 1 of 11

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00274 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.230



VerDate Nov 24 2008

269

Good Morming. Chairman Schurier, Ranking Member Cornyn and memibers of the
committee, thank you for the opportunity to appear before you today. I am Tom Nassif,
President and CEO of the Western Growers Association which is an agricultural trade
association headquartered in Irvine, California. Western Growers members are small,
medium and large-sized businesses that produce, pack and ship almost 90 percent of fresh
fruits, nuts and vegetables grown in California and approximately 75 percent of the fresh
fruits, nuts and vegetables grown in Arizona. In total, our members account for nearly
half of the annual fresh produce grown in the United States, providing American

consumers with healthy, nutritious food.

Agriculture is Critical to the Health of the U.S. Economy

Studies conducted by the University of California Davis, demonstrate that every
California agricultural job creates two non-farms jobs in our economy, and every farm
dollar generates an additional $1.27 for the California economy. Nationwide, the
Department of Labor reported that 24 million jobs, a full 14 percent of all people

employed in the United States, are supported by the U.S. food and fiber industry.

Not only is agriculture’s role in maintaining a safe and secure tood supply vital to our
economic recovery, it is critical to the strength ot rural America. Western Growers
members and their employees are members of the very communities in which they grow,
pack, and sell products. In 2009, when the California water crisis forced us to fallow
500,000 acres in the Central Valley, thousands of farms jobs were lost, and rural non-
farm businesses supported by these jobs suffered. Some communities realized

unemployment levels of 40 percent.

Today, 'm here to talk about another erisis, our labor crisis. This is not a new challenge
for agriculture. We've been working to secure a legal workforce for more than 15 years.
But in the face of no immigration reform, a diminishing labor supply, threats due to 1-9
audits and ICE raids, and now E-Verify legislation emerging at the state and the federal

levels, it is clear that U.S. agriculture will be decimated without a workable mechanism
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to hire the labor we need.

Demographics of U.S. Agricultural Work Force

There are about 1.8 million people who perform hired farm work in the United States.
Approximately 1.2 million or more of these people are not authorized to work here.
Studies demonstrate that for a variety of reasons including the seasonal nature of the
work, the difficulty of the work, and the skill level required for many agricultural jobs,
unemployed Americans are unwilling to work in the labor intensive agriculture sectors—
produce, dairy, nursery, livestock. The labor force in each of these sectors is

overwhelmingly made up of foreign born employees.

In the late 1990s, at the insistence of Senator Dianne Feinstein, a multi-county welfare-
to-farm-work program was launched in California’s Central Valley. Regional
unemployment ran 9 to 12 percent; in some localities, unemployment exceeded 20%.
State and county agencies and grower associations collaborated to identify cropping
patterns, labor needs, traiming, transportation, and other factors impacting employment
levels. Out of over 100,000 prospective “welfare to work™ placements, three individuals
were successfully placed. In the aftermath of the program, several employment agencies
stated — in writing — that they would no longer seek to place the unemployed in seasonal
agricultural work because it suffered from such a low success rate, and that seasonal

agriculture was “not a fit” for these individuals.

In 2006, in Washington State, a tight labor supply for the cherry harvest was a warning
sign of a looming labor shortage for the much larger apple harvest. Again, state and local
agencies teamed up with grower associations to conduct an advertising blitz and provide
special training on how to safely pick apples without harming their market value or
damaging the trees’ future productivity. In that program, over 1700 workers were sought;

roughly 40 were successfully placed.
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In 2007, the North Carolina Farm Burcau Federation set up a statewide hotline for job
seekers, and advertised it in print and on radio. North Carolina needs roughly 60,000 crop
and livestock workers each season. Two calls were received; one was from a

grandmother who felt that farm work would do her grandson good.

In 2010, the United Farm Workers Union launched the “Take Our Jobs” program. A
media blitz included national coverage. As of mid October, which generally marked the
end of the growing season and the campaign, 10,021 people had inquired about jobs in
the fields, yet only nine people had taken jobs in the fields. Most of them quit after a few

days.

Some might be tempted to consider wage rates as an additional factor that might
discourage unemployed American workers from seeking agricultural jobs, but the facts
do not bear this out. According to a July 2011 USDA farm labor analysis, wages for field
and livestock workers averaged $10.25 per hour. American workers do not seek nor stay
in farm jobs, even today with unemployment hovering at 9.1 percent. The fact is the

majority of farm jobs in this country will be filled by foreign workers.
Challenges to a Secure, Stable Workforce

Even before the challenge of E-Verify, legislation, the need for a workable agriculture

tabor program could not have been more clear.

In California, a state with no E-Verify legislation pending, and across the country,
agricultural employers are facing an increasingly difficult time finding a sufficient, stable

workforce due to the existing federal enforcement-only work authorization laws.

As you know, the Immigration Control and Reform Act (IRCA) mandates procedures for
employers to verify the employment eligibility of their workforce. Failure to comply
with IRCA can lead to substantial civil penalties and, in some cases, criminal charges.

However, employers are prohibited from questioning the documents the employee
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presents if they appear to be valid. When the Depariment of Labor conducts workplace
audits the employees” work authorization 18 scrutinized and run through DHS databases,

often times with severe consequences for agricultural employers.

The Obama Administration has made enforcement of IRCA a priority. This year alone,
the federal government has initiated 2,338 employer audits, up dramatically from past
years, made more than 150 criminal arrests and levied more than $7 million in fines on

employers.

Agriculture and food processing are among a select group of industries that are receiving

the most attention.

In March of this year, 85 percent of a California wholesale nursery’s year round
workforce—more than 70 employees-—had to be terminated at the peak of their Mother’s

Day floral season when DHS determined their work documents were "suspect.”

The Impact of E-Verify

State

The existing challenges we face in securing a stable workforce will pale in comparison to
the devastating impact of E-Verify legislation in the absence of a workable labor

program.

State E-Verify laws are being enacted or considered across the country. The state of
Georgia offers a glimpse into the future for the nation if E-Verify were to be imposed
without a farm worker program. There, passage of a state law including E-Verify has led
to farm labor shortages as high as 30 to 50%. Field workers are simply avoiding the state
and Georgia growers and producers may lose $300 million. And as described above, the
economic misery resulting from lost production and lost payroll is also being felt in the

community-based businesses that serve farms and farm workers.
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The trends in California, which I noted does not have E-Verify legislation in place, are
already startling. Our members, and other specialty crop producers across the country,
are looking to foreign countries as they make plans to expand their businesses and create
additional jobs there, not here. T have members who have moved portions of their
operations out of the United States, not because the cost of getting product to market is
less in other countries, but because of the uncertainty surrounding the labor supply in the
United States. In foreign countries there are local populations able and willing to work in
the fields. We are moving production to where the labor force is located and where the

regulatory burdens allow us to continue in business, competing with global producers.

In the absence of a workable ag labor program, E-Verify not only promotes the
movement off shore of what was once U.S. production, it is a jobs killer for rural
America. When the incomes and taxes generated by farmers and employees leave a
community, seed and fertilizer companies and distributors are impacted. Tractor and
other equipment dealerships suffer. The decreased demand for packing and processing is
injurious to the suppliers of packaging and processing equipment and their employees.

Banks and storefronts close, and communities are imperiled.

Right now, the only program we have available to us to secure with certainty legal
workers is the H-2A or temporary agricultural guest-worker visa program, As has been
well-documented, it is utterly failing the agricultural industry including Western Growers

members.

For example, H-2A is used to address only 2-3 percent of U.S. agricultare’s labor needs.
And even then, the just released nationwide study of H-2A users commissioned by the
National Council of Agricultural Employers that was presented to the House
Subcommittee on Workforce Protections last month, reports that 72 percent of workers
arrived late, on average, 22 days after the date of need. In 2010, employers in the H-2A
program reported $320M in losses due to their inability to get the workers they needed or
to get workers when they were needed.
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The Department of Labor appears, at best, indifferent to agriculture’s needs. The
Western Growers members who farm in Yuma, Arizona hire Mexican H-2A workers
who live in Mexico and commute to work. Many of these H-2A employees prefer to
return home after each work day. These employees decline to use the approved housing
that is required to be provided to them by the growers under H-2A regulations. Despite
repeated requests for an adjustment to the requirements, the Department of Labor has
taken the position that employers must make the housing available for the H-2A
commuters prior to obtaining employer H-2A certification, regardless of whether the H-
2A workers intend to use it. This imposes a significant cost on the growers without

affording any benefit to the intended H-2A worker beneficiaries.

H-2A is administratively burdensome, implemented inetfectively, and is too

unresponsive and inflexible to meet the labor needs of U.S. agriculture.

It is also unduly punitive. DOL secks damages in the hundreds of thousands of dollars
for minor technical violations of the program, including payment of % of the wages
workers would have earned if they had worked an entire season. This requirement applies
even if the workers voluntarily quit the first few days of the season, but the grower
notifies DHS of the workers” departure more than two work days after they have left the

job site.

The Department of Labor also appears to target growers who use H-2A (with wage and
hour investigations). 8 percent of H-2A employers report that they were audited before
they participated in the program, but 35 percent report being audited since entering the

program.
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As noted earlier, the H-2A program is used b a small percentage of agricultural

employers. We are talking about the need for a program that will work for the remaining

96 percent of us and the greater than one million people we need to hire each year.

At the markup of E-Verity in the House Judiciary Committee last month, Congressman
Dan Lungren, stated that even though he created the H-2A program in 1986, he

recognizes it is irreparably broken.

Federal

At the federal level, mandatory E-Verify legislation, H.R. 2885, was passed out of the

House Judiciary Committee on September 21.

Similar to the state E-Verify laws, in the absence of an agriculture worker program, H.R.
2885 will deprive farms across America of a majority of their existing skilled workforce,

as well as new employees willing to fill these jobs.

In H.R. 2885, agricultural employment is singled out for unique treatment with respect to
the hiring process. The positive aspect of this provision is that it recognizes the special
challenges agriculture faces. Unfortunately, the bill does not provide the needed solution

to this challenge—a workable labor program.

Agriculture is provided with an extended period before employers are required to E-
Verify their employees. This 36-month extension does little to provide us with relief,
however. As soon as the IRS sends an employer a notification of non-matching wage and
earning statements or the Social Security Administration or Department of Homeland
Security sends a No-Match letter, the employer arguably has constructive knowledge that
the employee is not work-authorized. If the no-match cannot be resolved, the employee

must arguably be terminated. We are left without certainty about our work force,

Page 8 of 11
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Moreover, with DHS condusting an unprecedented number of audits of employer 149
records, which, as noted above, often result in the termination of a large number of key
employees, agriculture could be singled out for such audits during the 36 month deferral
period. Other businesses will have already had to comply with E-Verify. Again, we are

left without certainty about our work force.

Pending E-Verify legislation introduced in the Senate, S. 1196, is even worse for
agriculture than the House proposal. There is no recognition of the challenges for
agriculture imposed by E-Verify legislation. Under the Senate plan, all employers would
be mandated to use E-Verify one year after enactment and it would eliminate a provision
retained in the House bill, the agricultural commercial-off-the-shelf (COTS) exemption
for agricultural products under current federal procurement regulations. Elimination of
this exemption would make it nearly impossible to source U.S.-produced meat, milk,

fruit, and vegetables for the school lunch program and U.S. military.

Steps Toward A Solution

In order to move us closer to a solution to meet our labor needs, we must consider a new
approach to an employee visa program: one that resembles the current labor market. The
number of visas would be determined by the number of employer requests for workers on

a monthly and annual basis and would vary year-to-year based on market conditions.

It would eliminate the contractual tie of the current H-2A program, benefitting employees
and employers. A workable program would also provide farm workers with the same
protections, no more, no less, than U.S. workers with respect to all employment related
laws and employment taxes. Thus there would be no reason for an employer to prefer a
temporary foreign worker over a U.S. worker. The perception of such preference is often
a criticism levied at temporary worker visa programs. In reality, employers generally

prefer to hire local workers first rather than rely on long distance migrants.

Page 9 of 11
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It is also imperative for this program to addiess, net o1y the need for future employees,™
but also the need to retain our experienced employees, the people who are already here.

They must be eligible for the visa program.

Conclusion

The labor emergency affecting American agriculture threatens not only farmers and rural
communities’ livelihoods; it puts at risk our stable and reliable food supply. It there are
indeed 1.2 million or more falsely documented workers in agriculture and they were no
longer able to work, then the 2 nonfarm jobs that they create will also be lost. Thatis a

loss of 3.6 million jobs.

The workforce willing to grow and harvest crops exists, but it exists in other countries.
Ensuring a stable and legally authorized farm workforce is about growing jobs in the
United States, promoting economic activity in both rural and urban communities. It’s also
about avoiding a dependency on foreign food supplies. With less domestic production,
more food will have to be imported, compromising the safety and security of our food

supply since only 1-2% of imported food is inspected.

There is not a person in our country that is not connected to this problem. If you eat fresh
produce, drink milk, grill steaks or purchase plants for your yard, you are benefiting from
the hard work of a foreign agricultural worker. And do not forget that 90% of those

working in this country illegally are employed in other industries, not agriculture.

Based on the experiences of ad hoc state implementation of E-Verify laws, we know that
enforcement at the federal level, without a workable labor program for agriculture, would
be devastating to farmers throughout the United States and the entire U.S. economy, as

jobs are permanently lost.
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Turge the Members of this Committee who are concerned about the survival of
agriculture in your states to work together and reach out to your colleagues to craft a

workable bipartisan solution to this important economic issue.

Foreign workers will harvest the produce Americans eat. The question is whether they
will do so in the United States or abroad. E-Verity legislation in the absence of a
workable agricultural labor program will answer this question, and it will not be in the

best interest of America.

On behalf of Western Growers, [ am appreciative of this Committee’s willingness to
examine the labor crisis facing U.S. agriculture. The impact of the labor market
uncertainty has resulted in the competitive disadvantage for U.S. specialty crop

production. We look forward to working with you to do something about it.
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Statement of Carol House
On behalf of the
National Council of Agricultural Employers

House Education and the Workforce Committee
Subcommittee on Workforce Protections
Hearing on
“Workforce Challenges Facing the Agriculture Industry”

September 13, 2011

My name is Carol House. | am a consuitant specializing in agricultural statistics. | retired fromthe U S
Department of Agricuiture in 2010 after 34 years of experience at the National Agricultural Statistics
Service {NASS). When | retired, | was Chairperson of the Agricultural Statistics Board and the Deputy
Administrator for Programs and Products. In these dual positions | was responsible for the formulation
and execution of all programs and product delivery, and had direct responsibility for 500 annual statistical
releases of NASS plus the Census of Agriculture. | was responsible for the quality of the estimates and
the security under which these estimates were developed. | was the primary senior contact for users of
NASS statistical data, and met regularly with producers, agricultural associations, agricultural business
leaders, senior USDA leadership, and others to understand emerging data needs and issues. | am an
elected Fellow of the American Statistical Association and an invited member of the International
Statistical Institute, | currently hold a part time position (Senior Program Officer) with the National
Academies of Science, Committee on National Statistics, where | direct studies to improve Federal
statistics. My testimony here is unrelated to my position at the National Academies.

in February, 2011, | was approached by the National Council of Agricultural Employers (NCAE) for
assistance. s members had expressed concems that the H-2A program was not adequately meeting
the needs of U.S. agricuitural producers as they struggle to obtain a legal, timely workforce. | spoke
initially with Frank Gasperini, Executive Vice President of NCAE. Mr. Gasperini indicated that NCAE had
many members throughout the United States that have participated in the H-2A program for a number of
years. He indicated that while his mémbers had always found the program challenging to use, in the past
several years, during which the rules had changed two times, his members have found the program
unworkable. Mr. Gasperini indicated that NCAE was interested in determining on a national basis the
experience of current H-2A program participants beyond NCAE's membership. He further indicated that
if NCAE were to seek an aiternative to the H-2A program, it needed more than anecdotal stories from its
membership. Mr. Gasperini asked whether | would provide assistance in developing a national
statistically based survey of H-2A program participants to measure the effectiveness of the program as a
source of legally authorized alien workers from the viewpoint of those participants. | agreed to design and
oversee this project.
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| spoke at some length with Mr. Gasperini and NCAE members participating in the H-2A program to
understand the application and certification processes, the program concerns expressed by other H-2A
participants, and the types of information that would be helpful in discussions {o improve the program. |
also read background documents to further familiarize mysetlf with the H-2A procedures and issues.
Based on my reading and the discussions with NCAE, | deveioped a draft questionnaire for the survey, |
took special care to ensure that all questions were worded objectively. [ vetted this draft questionnaire
with Mr. Gasperini and members of the NCAE executive committee o make sure that it covered the areas
in which they wanted information. Mr. Gasperini and | subsequently tested the questionnaire on several
producers to see if the wording was understandable and that these producers were able to supply the
requested information. We made several changes based on those tests and finalized the questionnaire.
A copy is provided with this statement.

The sampling frame for the survey was obtained from the Department of Labor's Foreign Labor

Certification Data Center, website http://www flcdatacenter.com/CaseData.aspx. This website contains

files, by year, of H-2A applications that were received and entered into the Department of Labor (DOL)
tracking system. used the file for 2010, the most recent available at that time. The file contained
application leve! information, inciuding the name and address of the applicant (employer), the number of
workers requested, the timeframe that work was required and a description of the type of work that would
be performed. The file also included information supplied by DOL on its decision, including the date the
application was received, the date DOL made a final decision, and the result of that decision. | have
attached the DOL description of the 2010 file to this testimony.

The 2010 file contained 7424 records, each a separate H-2A application, Three of these records
erroneously had the “alien work state” as a Canadian province. 1 eliminated those 3 records from the
sampling frame. 1 stratified the remaining 7421 records into 12 sampling strata, sorted the records within
each stratum by region and "number of workers requested”, and selected a systematic sample of size
1444,

it was not uncommon for a grower to file more than one H-2A application in 2010, which resulted in the
situation that some producers were selected for the survey more than once. | did not want a producer to
receive more than one questionnaire, 50 | examined the 1444 sampled applications for duplicate
producers. When | found a duplicate, t kept one application in the sample, eliminated the other
application from the sample, and selected a replacement application from the file which was in the same
strata, same state, and which had requested approximately the same number of workers.

| suggested that we approach a survey center at a Land Grant University to conduct the survey. Sucha
center would have experience in conducting surveys related to agriculture, and would bring overall
credibility to the process. NCAE agreed. | approached the Social & Economic Science Research Center
at Washington State University (WSU). It is the largest university-based survey research center in the
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Pacific Northwest and has over 35 years of professional experience in survey research. NCAE
subsequently signed a contract with that organization,

WSU staff formatted the questionnaire for a mail-out / mail-back survey and they also developed an
online web version of the questionnaire. WSU included with the questionnaire packet, a letter endorsed
by 18 producers’ organizations explaining the importance of the survey. WSU also included its own cover
letter soliciting response. WSU mailed the survey packet to the producers in the sample that | provided.
They sent a post card reminder and mailed subsequent questionnaire packets to producers who did not
respond to the initial mailing. During that time period NCAE and other endorsing organizations used their
connections with producers to encourage participation in the survey. Following multiple mailings, WSU
began the telephone non-resxionse phase of the overall survey, attempting contacts with producers who
had not responded 1o the mailed questionnaire. Overall 433 questionnaires were returned on the H-2A
survey, a response rate of 34%. The resulting sample size is sufficient at the national level for estimating
the types of items that are in this survey questionnaire, as long as there is a reasonable distribution of the

sample across the country.

I examined the distribution of responses across geographic areas and commodity groupings. The
purpose of this analysis was to investigate whether there were adequate responses geographically and
from different commodity groupings to ensure that the tabulated responses were in fact representative of
the nation. There was, in fact, a good distribution of responses across the U.S. Geographically, the
response rates were over 40% in half of the geographic regions. The region with the smallest response
rate (21%) still contributed 82 survey responses. Fruit and vegetable growers and nursery/greenhouse
operations responded at the highest rates (over 40%), with the response from field crop and livestock
operations at 31%. The "Other” commodity group, mostly tobacco growers from Virginia, North Carolina,
Tennessee and Kentucky, had the lowest response at 20%. All of the survey responses were statistically
weighted with their sampling weights, adjusted for non-response at the strata level.

1 conclude that the summarized data from this survey is a statistically valid representation of H-2A
participants across the U.S. and of their concemns with the program. WSU prepared a preliminary
summary of results and is in the process of preparing a more extensive summary that will be available in
October.

{ have spent 30+ years serving U.S. agriculture by providing statistical information that will support a safe,
sustainable, and affordable food supply. n that light, | find the following preliminary findings from this
survey most compelling.
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Agricuitural producers do not think that the H-2A program, as currently administered, meets their needs.

«  47% of producers were “not at all satisfied” or only “slightly satisfied” with the H-2A program.
Only 14% of employers were *very satisfied” or “completely satisfied” with the program.
(Question 67 of questionnaire.)

» 54% of those producers were concemned enough that they have contacted their Senators or
Representatives for help. (Question 65 of questionnaire.)

The H-2A procedures, as currently administered, have made it harder to get legal foreign workers without
helping to find domestic workers who are willing to take these agricultural jobs.

« More H-2A applications are being denied. The percent of H-2A applications that were denied in
the 3 and 4" quarters of 2009 doubled by the same quarters in 2010. (Source: Department of
Labor's Foreign Labor Certification Data Center)

* Appeals of these decisions have increased B00% since 2008. {Source: Office of the
Administrative Law Judges)

« Producers indicate that it is harder to get agricultural workers through the H-2A program since
June 1010. In fact, 8.7% of producers said that it is “substantially harder to get certified” or
*somewhat harder to get certified” under the newer regulations. Only 2.4% of producers said that
it was "substantially easier to get certified” or “somewhat easier to get certified.” (Question 60 of
questionnaire.)

» Producers indicated that the newer regulations haven't helped find qualified domestic workers.
72.5% of producers indicated that their ability to find qualified domestic workers is “about the
same.” Less than 1% (0.8%) of producers thought the newer regulations made it “substantially
easier to find qualified domestic workers™ or “somewhat easier to find qualified domestic workers.”
{Question 81 of questionnaire.)

+ Producers reported that of the qualified domestic workers they found through the state workforce
agencies, 68% did not accept the offered job, 7% accepted the job but didn't start work, 20%
started work but did not work through the entire contract period, and only 5% actually worked
through the entire contract period. (Questions 30- 37 of questionnaire.)

The slow and uncertain nature of the H-2A certification process has created uncertainty and economic
loss when producers cannot get the workers that they need when they are needed. Many of these are
small farmers who may not have the financial resources to sustain losses.

o 16.1% of the H-2A participants meet the USDA definition of a small farm (<= $250,000 gross
value of sales). {Question 89 of questionnaire.)

VerDate Nov 24 2008  09:10 Jan 12,2012 Jkt071756 PO 00000 Frm 00288 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.244



VerDate Nov 24 2008

283

e 32% of H-2A participating producers suffered economic loss because they were unable to get the
certified workers that they needed. The survey measured this loss at $150,400,000 in 2010.
(Question 48 of questionnaire.)

« Producers, on average, had only 23.8 days, following a decision by the DOL's Office of Foreign
Labor Certification, to arrange for workers, get them through the immigration process and
transported to the worksite. In contrast, OFLC took an average of 38 days to process the
paperwork and make a decision. (Questions 18-28 of questionnaire.)

« Because of this 72% of producers indicate that their H-2A workers did not arrive at the worksite
by the “start date of need”. In the cases where the workers arrived late, on average they arrived
22 day late. (Questions 18-28 of questionnaire.)

*  37.6% of H-2A participating producers suffered economic loss because their H-2A workers
arrived late. The survey measured this loss at $169,700,000. (Question 49 of questionnaire.)

* The survey measured total loss at approximately $320,000,000. This calculates to over $2600 of
loss per legal foreign worker employed through the program. If the H-2A program expands
significantly in the future (perhaps due to a mandatory e-verify regulation) without fixing the
problems that led to these losses, one could speculate that these losses would climb to the
billions of dollars.

In conclusion, it is my professional opinion that the results for the 2010 H-2A Participants Survey,
sponsored by the NCAE, provides new, important statistically based information about the performance
of the H-2A program from the viewpoint of the program participants. This information should be very

useful in considering future improvements to the program.
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Testimony of Elizabeth (Libby) Whitley

On Behalf of the
National Council of Agricultural Employers

Before the
House Education and the Workforce Committee
Subcommittee on Workforce Protections

Hearing on
““~orkforce Challenges Facing the Agriculture Industry”

September 13, 2011

Good morning, Chairman Walberg, Ranking Member Woolsey, and Members of the
Committee. My name is Libby Whitley, and I am the Chair of the H-2A Committee for the
National Council of Agricultural Employers (NCAE). NCAE represents agricultural employers
and their associations throughout the U.S, on labor and immigration issucs, including many H-
2A program users. NCAE’s H-2A users range from the West Coast to New England and include
the nation's oldest program users. Tam also the President of Mid-Atlantic Solutions, Inc.
(MASLabor) of Lovingston, Virginia, the leading for-profit service provider of H2 guestworkers
in the United States. MASLabor serves more than 600 diversified agricultural, green industry,
and other seasonal employers in more than 30 states. I am testifying today on behalf of NCAE
and its members are grateful for the opportunity to address the Subcommittee today and share

our views of the dysfunctional H-2A program.

The H-2A program is the only way for many farmers to hire enough legal workers to
grow and harvest their crops. Congress created the program with two purposes: (1) to require
the U.S. Department of Labor (DOL) to admit in a timely manner temporary and seasonal alien

agricultural workers if there are insufficient able, willing, and qualified U.S. workers to meet
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workforce needs and (2) to ensure that the admission of alien workers does not adversely affect
U.S. workers. Unfortunately, DOL singularly focuses on administrative requirements intended to
ensure employment of U.S. workers. As a recent survey conducted under NCAE’s auspices
shows, DOL delivers few U.S. workers who want farm jobs, in spite of the extreme costs and

burdens it imposes on farmers for this purpose.

DOL does not attempt to meet its other statutory requirement—the timely admission of
legal workers. This results in serious delays in the admission of needed H-2A workers without
providing any benefit to U.S. workers. To the contrary, DOL’s program administration threatens
the jobs of year reund U.S. workers and other businesses that rely upon farmers producing labor
intensive crops. As currently administered, the H-2A program fails to meet its purposes and, as a

result, the safety net on which these farmers rely for a legal workforce is fundamentally broken.

For many years farmers have expressed their frustration with the H-2A program and this
has increased dramatically in the past two years, We hear egregious examples of administrative
mistakes and arbitrary action taken by DOL on the weekly calls of NCAE’s H-2A users
committes. From all over the country, farmers tell the same sto@: regulatory burdens and
arbitrary treatment that make the system unworkable and drive farmers out of the program,
imposing hundreds of millions of dollars of losses due to delays in DOL’s processing of
growers” applications, and arbitrary and frivelous denials of applications that result in
unnecessary appeals to the Office of Administrative Law Judges. Rather than rely upon
anecdotal stories, NCAE decided this past spring to commission a national statistical survey of

employers using the H-2A program in 2010 to demonstrate to Congress that the H-2A program
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needs to be replaced with a new program that will ensure the survival of labor intensive

agriculture.

NCAE’s National Survey of H-2A Program Users

I have referred in my testimony to information from a survey conducted by Carol House,
who designed a nationwide survey of all users of the H-2A program in 2010 on behalf of NCAE,
Ms. House is an agricultural statistical expert, recently retired from the U.S. Department of
Agriculture, where she was responsible for S00 annual statistical releases of the National
Agricultural Statistics Service (NASS) and the Census of Agriculture. The survey was
implemented by Washington State University. 1 will be making reference to the preliminary
findings of the survey throughout my testimony in order to provide members of the
Subcommittee some context for my statements. The following comments are based on the
survey, publicly accessible statistics and examples of H-2ZA program problems provided by
NCAE members based on their experience that illustrate the conclusions drawn from the

statistics.

E-Verify & H-2A

The timing of this hearing is critical, as the House Judiciary Committee is expected to

report out in the coming weeks a mandatory E-Verify program that would exclude an estimated

70 percent of the seasonal agricultural workforce from employment. In June of this year,
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Representative Lamar Smith, Chairman of the Judiciary Committee, introduced H.R.2164, the
“Legal Workforce Act.” This would make E-Verify mandatory for all employers. Although the
language of the bill contains provisions that implicitly recognize the undocumented nature of the
agricultural workforce and would delay its mandatory application to farmers for three years, it
does not provide a long-term solution to agriculture’s need for a workable program. This creates
the imminent threat of losing the majority of America’s seasonal agricultural workforce, as well

as year round dairy and livestock workers who do not have access to any legal worker program.

We have seen the dramatic effect of the passage of a mandatory E-Verify law in Georgia
this summer as farm workers have not sought jobs in that state, leaving farmers to watch their
crops rot in the field for lack of workers to harvest them—causing millions of dollars in damage.
This demonstrates why there is such a critical need for a workable program that will meets the
needs of labor intensive agriculture. Whether Congress passes mandatory E-Verify or not, the
states are passing E-Verify laws at a rapid rate and the U.S. Supreme Court this year upheld such
laws. The current dysfunctional program Jeaves growers without a safety net and without access

to a legal workforce.

The H-2A Program: The Growers’ Perspective

Why are farmers who utilize the H-2A program frustrated? They are frustrated by

regulations that changed twice between 2008 and 2010, after having previously been without

change for the prior 21 years; they are frustrated by being second-guessed by officials at DOL

with no agricultural background telling them how to operate their farms; they are frustrated by
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being disproportionately targeted for Wage and Hour Division audits; and they are frustrated by
a Department of Labor that seems more interested in creating paperwork and looking for
mistakes than in administering a program that ensures the employers have access to a legal

workforce sufficient to sustain the labor-intensive agriculture industry in the U.S.
Highlights of Survey Findings

Nearly 50% of Those Who Quit Using the H-2A Program Do So Because of Administrative
Burdens and Costs. Of those choosing not to participate in the program in 201 2 42% give the
reason that it is “too administratively burdensome or costly,” as supported by their accounts of
delayed or denied applications and huge economic losses. Administrative and litigation
expenses continue to pile up. Nearly half of the employers surveyed state that they are “not at all
satistied” or only “slightly satisfied” with the H-2A program; only 14% were “very satisfied” or
“completely satisfied.” More than half of the employers say that they became so frustrated that
they complained about the program to their Senator or Representative. Of those choosing to
remain in the program, nearly 40% cite as reasons for their continued participation that they are
“dissatisfied with the program, but have no legal alternative” or “anticipate that an electronic

employment authorization verification program will become mandatory.”

The Imposition of Large Regulatory Burdens and Costs Does Not Result in U.S. Workers
Taking Farm Jobs. Employers reported that of the qualified domestic workers found through

state work force agencies, 68% did not accept the offered job, 7% accepted the job but did not

£¥7)
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start and 20% started work but did not work through the entire job contract period. Only 5%

actually worked through the entire contract peried.

DOL Statistics, Consistent with the Survey, Show that It Historically and Currently Fails
to Meet Statutory Deadlines for Acting Upon H-2A Applications. Applications Denials
Have Increased Significantly. Historically, DOL missed its statutory deadlines and workers
arrived late; however, nearly all employers eventually received approval of their applications.
Under the new rules, the application approval rate has dropped dramatically. The GAO issued a
report to Congress in December 1997, H-24 4 g?icultural Guestworker Program: Changes
Could Improve Services to Employers and Better Protect Workers, noting that during FY 1996
and the first 9 months of FY 1997, DOL approved 99% of all H-2A applications.! The approval
rate remained near that level until FY 2010, when it f‘e[l to 89%, and has since fallen again to less

than 78% of the applications processed in the first three quarters of FY 2011.”

While growers using H-2A and DOL may disagree over the specific decisions by CNPC
for these applications, they would both agree that the decisions are not being made in a timely
manner in many cases. By law, DOL must make a certification on an H-2A application within
15 days of receipt and at least 30 days prior to the employer’s stated date of need. From 1997 to
the present, DOL met its statutory deadlines for handling H-2A applications only 40 to 60
percent of the time. Moreover, DOL does not appear concerned with this consistent failure to

meet its legal obligations.

! httpr/fwww.gao.goviarchive/1998/he98020.pdf,
2 hurp/iwww. foreignlaborcert doleta.gov/quarterlydata.cfm.

6

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00295 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.251



VerDate Nov 24 2008

290

In annual documents submitted to Congress in support of its budget requests, DOL sets
forth targets for compliance with these H-2A deadlines. The first year that DOL set compliance
targets in its CBJ was FY 2006. For both FY 2006 and FY 2007, the target was set at 95% --
that is, the Department would try to issue timely decisions on 95% of the H-2A applications
received during those years; the actual compliance rates for those years were 57% and 55%.°
The Department’s solution to this problem was to lower expectations. The compliance targets
for FY 2008, 2009, and 2010 were lowered to 60%, 61% and 62%, respcctive:ly.5 Even these
modest goals proved to be overly ambitious, as the actual compliance rates for handling H-2A
applications in a timely manner were 56%, 46% and 58%.% The targets set forth in the 2012 CBJ

have been lowered again, to 57% for 2011 and 20127

DOL Now Rejects Applications that It Accepted in the Past. Employers are reporting that
applications for temporary labor certifications filed with DOL’s Chicago National Processing
Center (CNPC) that had been routinely granted in years past are now being denied without
explanation. Many growers had used the same workers year after year, doing the same specific
work on their farms with the experience developed over that period. Now, DOL tells them that
everything must change. In the NCAE survey, 68.7% of growers said that it is “substantially
harder to get certified” or “somewhat harder to get certified” under the latest regulations,

compared to 2.4% who believed that it was “somewhat easier to get certified.” Even more than

*See FY 2010 Congressional Budget Justification — Employment and Training Administration, State Unemployment
Insurance and Employment Service Operations, at 58.
4
I
512
87d_ as to 2008 compliance rate; 2009 and 2010 rates are from the FY 2011 and FY 2012 Congressional Budget
Justification documents, at pages 12 and 63, respectively,
TFY 2012 CBJ at 65.
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other industries, agriculture depends on consistent practices and predictability. The current

regulatory culture deprives growers of that consistency.

Examples of typical arbitrary and unreasonable deficiencies and denials follow:

Application Denials and Deficiency Notices Based on Small Errors or Inconsistencies in
Paperwork-—"White Out" and Zip Codes. Even where growers adjust to the new requirements
of the most recent set of regulations, they see their applications denied for small errors or
inconsistencies in submitting the paperwork. As shown in the nationwide survey, where growers
receive a “deficiency notice” from DOL on their application, a handful of these notices actually
relate to the wage rate or other substantive conditions of the proposed work, but 58%, by far the

greatest portion, arise from small errors and inconsistencies in the application.?

Applications have been held up because the grower could not fit the detailed information
requested into the small boxes on Form ETA 790, even though the employers wrote “see
Attachment 1" and provided the required information on separate sheets of paper. In the past,
CNPC had consistently accepted such applications for certification, including applications earlier
in the very same growing season, but suddenly began issuing Notices of Deficiency based on
this, stating that the employer should instead answer within the limited space. If an employer
uses oo few words in that space, he or she risks having the application denied for not providing

enough information for DOL to consider the application.

Applications were rejected by DOL because the employer needed to correct the form and

used correction fluid or “white-out™ when completing the form. Employers have had

BSee attached survey results, at p.3.
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applications denied for transposing digits in a zip code on Form ETA 790. These application
forms are not easy to complete, 89% of H-2A users reported using an agent to help them

complete the forms, and they still spent more than 185,000 hours on this paperwork in 2010.

Rejection of Applications for Word Choice. Growers have had their applications turned
away by DOL for hyper-technical issues of word choice. For example, as set forth in the H-2A
regulations, employers must pay the wage rate required at the time the contract begins. If that
rate increases during the contract period, the employer must pay a higher wage, but if the wage
decreases, may pay the lowered wage. In past years, applications were approved where the
advertising for the job set forth the wage to be paid but indicated that it may change. Recently,
DOL has rejected language that stated “the required wage may be higher or lower than it is at the
time of ﬁling:z, this job offer,” and required that the order state “the required wage may be different
than it is at the time of filing this job offer.” DOL never explained how these two wordings are
actually different or would provide any extra information to applicants, but the delay cost the

grower weeks of work while the wording was changed to meet DOL’s new preference.

Denials or Deficiency Notices Because DOL Officials Dictare When and How Farmers
Should Conduct Their Farming Operations. Beyond the challenges of simply completing the
forms required by DOL, DOL officials at CNPC have been denying applications from growers
based on second-guessing matters of farm operations. For example, CNPC denied several
applications from growers for including an earlier or later starting or ending date in their
application than in the prior year’s application. The CNPC denied an application from an

employer in Massachusetts because the season shown on the application began in February and
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the Certitying Officer processing the form in Chicago decided that nothing could be grown there
in February. When the employer explained that it was using greenhouses and needed workers to
begin planting in the greenhouses so that the crops would be ready by summer, DOL eventually

granted the certification, but only after weeks of work had been lost,

In another case; DOL denied the application of a Connecticut apple orchard, telling them
that the orchard had the incorrect season for growing apples. The employer’s 2009 application
was approved for April through December 2009. In 2010, facing financial limitations, the
employer could only afford to use workers for June through October, and his application for that
period was also approved. When filing the paperwork for the 2011 season, the employer was
again able to apply for workers from April to November. DOL denied the application, telling the
employer, a family-owned orchard, that the correct season for doipg this work was June through
November and not April through December, even challenging whether the work was “seasonal
or temporary” at all. The orchard owner had to explain that workers prune the trees and maintain
farm equipment in the spring, and that the growing cycle may vary with the weather in a given

year. After weeks of unnecessary delay, the application was approved.

In the past, DOL had regional offices and personnel with agricultural expertise who could
address what the “normal and accepted experience qualifications,” e.g. “experience”—should be
for a given candidate for an agricultural job. Today, those decisions are made in Chicago, with
CNPC personnel dictating what experience or other qualifications-are appropriate for particular
agricultural work. Although “prevailing practices™ surveys used sometimes used to shed light on

this issue, these are often unreliable and often not statistically defensible. CNPC now routinely

10
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challenges experience requirements, issuing deficiency notices until the grower accepts DOL’s
requirement or appeals. Several examples illustrate the arbitrary decisions DOL has made this

past year that has resulted in an unprecedented number of appeals,

DOL refused to accept a Georgia farmer’s 30 day experience requirement for pruning a
fruit orchard, notwithstanding the fact that it was supported by an agricultural extension agent
from the University of Georgia who indicated that an inexperienced worker could cause the loss
of a crop and damage trees. The grower had to appeal. A Texas farmer who required a
commercial driver’s license {CDL) to operate trucks to haul farm products and livestock had its
application rejected. When it changed its application to eliminate the CDL requirement it again

had its application rejected because DOL changed its mind and wanted a CDL requirement.

Arbitrary DOL Deficiency Notices and Application Denials Require Farmers to Take
Costly Legal Appeals. While the CNPC will sometimes relent when the grower responds and
explains the issues in the application, more often, these denials result in fully-litigated appeals to
the DOL Office of Administrative Law Judges (OALJ). The recent flood of denial letters has led
to a corresponding spike in the number of OALJ cases filed. For the 15 years from 1995 through
2009, the average number of OALJ appeals filed each fiscal year was 18.4.7 To date in FY 2011,
there have been 442 OALJ appeals filed, a total that before now took decades to reach. 37% of
employers forced to file appeals had to retain lawyers. In the vast majority of these cases, an
initial denial by the CNPC resulted in an appeal to the OALJ, at which time the DOL Solicitor’s

Office concluded that CNPC’s position is indefensible and agrees to remand the application to

? All docket information for OALJ appeals is from www.oalj.dol.gov/LIBINA HTM.
11
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the CNPC for approval, weeks after the original determination, and often after the date on which

the workers were needed.

All of this unnecessary delay and administrative proceedings costs taxpayer dollars and
imposes significant burdens on growers, even if the OALJ agrees with the employer and directs
the CNPC to approve the application. In some cases, there appears to be no justification but-
delay. In one case, an Arizona grower applied in August 2010 for 500 H-2A workers to pick
cantaloupes during a very brief harvest season of October 5 to November 19, 2010. CNPC
denied the application, the grower had to appeal to the OALJ, and DOL finally agreed to certify
the application for 499 workers instead of 500 on October 25, 2010—after a third of harvest
season had passed. A California lettuce grower had to appeal from a CNPC denial, only to have
DOL approve the application for 138 instead of 140 workers, but 5 days after the date that the
workers were needed to begin work. DOL finally conceded that it should have granted a
Montana cattle rancher’s application after an ALJ appeal, but did so in March 2011 for workers

needed from December 1, 2010 to April 30, 2011.

Even the Administrative Law Judges hearing these appeals have grown frustrated with
the Department’s handling of H-2A applications. In a recent case, CNPC denied the grower’s
application because the employer did not file a recruitment report on the Sunday prior to the
Monday on which the employer was notified that the recruitment report was due, forcing the
grower to file and litigate an appeal to the OALJ. The Judge chastised the Certifying Officer,
stating that, “it is a patently inefficient and unnecessarily expensive way to proceed. I implore

the Office of Foreign Labor Certification to review this policy of the CNPC and consider the

12
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costs it imposes on employers, the administrative review process, and the public coffers.”'? In
the end, the Judge attributed the CO’s decision to force the employer to file an appeal to “a

breakdown in common sense.”

DOL’s Delays and Arbitrary Denials of Applications Results in $320 Million Dollars in
Economic Loss to Farmers. 72% of Growers Report Workers Arrived on Average 22 Days
Late. These processing delays result in delays in recruiting workers and bringing them to the
farm (all at grower expense) for crops that are inherently time-sensitive. The NCAE survey
showed that 72% of growers reported that workers arrived on average 22 days after the “date of
need” for them to begin work. These delays resulted in more than $320 million in economic
losses for these farmers. The harm that results from an arbitrary denial is illustrated by a New
York farmer who had to take 1,000 acres of onions out of production and plant mechanically
harvested corn instead, as a result of an unjustified denial of an application. This resulted in the
farmer’s payroll going from $2.5 million to $70,000. Local businesses suffered from the decline

in spending from the seasonal workforce that otherwise would have benefitted them.

It is estimated that 70% of the seasonal agricultural workforce is comprised of workers
providing documents that appear legitimate but are not. Less than 4% of the seasonal
agricultural workforce is represented by H-2A workers. If E-Verify is mandated and works as
intended, 66% of the workforce would have to be replaced with H-2A workers. Given the H-2A
program’s current inability to provide a timely legal workforce at current levels, enactment of

mandatory E-Verify legislation without congressional enactment of an alternative workable

Virginia Agricultural Growers Association, 2011-TLC-00273,
13
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program, the $320 million in current losses could easily rise into the billions of dollars every

year.

Wage and Hour Enforcement. Growers ablc to get applications accepted by CNPC face
further challenges from DOL. Only 8% of H-2A employers report being audited by DOL’s
Wage and Hour Division before participating in the program, compared to 35% once they started
participating. This incredibly high level of auditing would perhaps be justified if Wage and Hour
investigators were finding frequent or large violations among H-2A employers, but they simply
are not. Of the 64, 978 compliance actions by WHD from 2008 to 2010 in WHD’s “Wage and
Hour Investigative Support and Report Database” (WHISARD), onty 301 involved H-2A
violations."! Even for those cases, where actual violations were found, the average amount of
back wages and civil money penalties per employee were $1,323 for H-2A cases.'? By contrast,
cases involving H-1B violations involved $13,818 per employee and Davis-Bacon Act cases
involved $3,244 per employee.'* From 1998 to 2008, 2.6% of all WHD cases involved
agricultural employers, even though only 1.4% of American workers were employed in that
sector.”® The DOL’s disproportionate focus on agriculture, in general, and H-2A users, in
particular, speaks to DOL’s hostility to the program rather than to any actual measure of

compliance.

The Wage and Hour Division under the new H-2A regulations is seeking severe penalties

and back pay for minor technical violations that do not harm workers or deprive them of their

" hitpr/fogesdw.dol.goviraw _data_catalog.php

!Zld

‘Kld,

1 http/fwww.dol.gov/whd/resources/strategicEnforcoment.pdf at pp. 8, 20 (WHD study of enforcement efforts).

14

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00303 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.259



VerDate Nov 24 2008

298

legal rights. DOL has been seeking astronomical fines in the hundreds of thousands and millions
of dollars from growers who gave late notice to DOL that workers had voluntarily quit their jobs
or were fired for just cause. In addition to seeking up to $1,000 in civii money penalties for each
worker for whom notice was untimely, DOL is demanding that the growers pay the worl;ers
three quarters of the wages they would have been paid for the entire contract period had they not
quit, even though the workers voluntarily quit and did not complain about any mistreatment. By
contrast, the Department of Homeland Security has an identical notice requirement with regard
to H-2A workers who quit their jobs. DHS imposes a $10 fine for failure to provide timely

notice. That's it.

DOL’s punitive regulatory approach is counterproductive to its mission to protect jobs for
U.S. workers. Ta the contrary, it is crippling businesses and their year round U.S. workers. Itis
also forcing employers to suffer the expense and disruption of litigation in defending themselves

from overreaching charges.
Conclusion

The threat of enactment of mandatory E-Verify this Congress looms over any discussion
of H-2A. Agriculture is an extremely labor-intensive business, American growers need to have
access to workers to plant, tend, and harvest their crops. Enacting E-Verify will take away
hundreds of thousands of these workers, forcing growers to turn to H-2A for legal workers. The

current dysfunctional system has proven to be dramatically insufficient to meet even the current
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needs of these growers. Legislation that would drastically increase the demand on an already

broken system would prove disastrous.

NCAE strongly urges this Subcommittee and the Congress to enact a seasonal farm
worker program that is not based on the H-2A structure. History has shown that it simply does
not work. The current statute has been ‘imerpreted in completely oppoéite ways by the last two
Administrations, demonstrating that a new statute is required. NCAE strongly believes that a
new farm worker program must be enacted as part of the E-Verify legislation. We cannot

gamble that Congress will address this important issue at a later time—when it is too late.

Thank you for the opportunity to testify on behalf of NCAE.

16
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National Milk Producers Federation

2101 Wilson Blvd., Suite 400, Arlington, VA 22201
703.243.6111 » www.nmpf.org

NATIONAL MILK “ i ji itol Hi ”
pROBATON o ‘Connecting Cows, Cooperatives, Capitol Hill, and Consumers

R October 4, 2011
Askansas Dairy
Cosperative Association Honorable Charles Schumer
Basociatd i Chairman

cors.In, - B
Continonil Dy United States Senate Judiciary Committec

ucts, . Subcommittee on Immigration, Refugees and Border Sccurity

Goopentive MK 224 Dirksen Senate Office Building!!
atsFamars ‘Washington, DC 20510

Darmarts Nariotng Honorable John Comyn

copermthe, . T

Oavyha Cooperativ nc. Ranking Member L. .

Elhworth Coopartire United States Senate Judiciary Committee

Creamery Subcommittee on Immigration, Refugees and Border Security
fumen Cocpentie 224 Dirksen Senate Office Building|

ot Datret Washington, DC 20510

Acvociation

Foromost Fam US4 Dear Chairman Schumer and Ranking Member Cornyn:

et dersay

Conperstive, inc.

Thank you for the opportunity to express the views of the dairy industry on the urgent situation
regarding foreign agricultural labor and the unique labor issues facing the dairy industry. We greatly

Lao OLakes, fac.
Lone Star MIK

Froducers. inc, appreciate your efforts in bringing these issues to the forefront of the legislative process. With the

Nortowoc Mtk possibility of the E-Verify program becoming mandatory for the agricultural sector, it has become more

o5 v important than ever for our immigration system to provide a legal, reliable and accessible foreign

Froducers Sooporstive workforce to the dairy industry through a rational and eiﬁci;nt guestworker program. Wg agree th?t

Michigen i proposals to simply legalize the undocumented workforce will not work and will not provide a lasting
ichigen Mith . -

Prosucers Asan. solution to agriculture’s labor needs.

Hick-Yiwst Dairyran's
come The National Milk Producers Federation (NMPF), based in Arlington, VA, develops and carries out

Norttwess Dolry

Association policies that advance the well being of our nation’s dairy producers and the cooperatives they own. The
Do Fams members of NMPF’s 31 cooperatives, representing over 40,000 farms, produce the majority of the U.S.

milk supply, making NMPF the voice of dairy producers on Capitol Hill and with government agencies.

Promisr 0k, e

U Albans Cooperative

Sroamery. inc. Our industry is one of the largest and most robust of the U.S. agricultural sector.

Sciata County Snan Nearly 55,000 commercial dairy farmers produced 192.8 billion pounds of milk in 2010, worth $31.4
Sewet e billion. This had a conservative economy-wide impact just between milk production and milk

Producers, Ine. processing of nearly $800 million in economic activity and 1.15 million jobs,

Southwast Wik, loe,

Swias Valley Farms, O, Preserving a vibrant dairy producer community in America is essential to maintaining the economic
Tamook Couwty health of rural communities across the country, and is critical to ensuring the continued availability of
s Oaiemen wholesome, fresh, safe, American-preduced foods for the American people. Reliable and timely access
of Arizana to legal foreign labor when there are insufficient U.S. workers available to a specific sector of the

Upstate Biagars economy like dairy is a critical element in pursuit of this goal.

Gooparathe, ine.

Jervy Kozak, President/Chief Executive Officer Randy Mooney, Chairman

www.nmpf.org
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There is 8 Persistent Shortage of U.S. Workers in the Dairy Industry

Tt is generally acknowledged that shortages of domestic labor in all agricultural sectors have increased
over the last two decades. The importance of immigrant workers in the United States agricultural sector,
and the dairy industry in particular, cannot be overstated. Independent estimates indicate that at least
fifty percent of the U.S. dairy farm workforce is comprised of foreign-born workers from Mexico and
Central America. Because of the U.S. Department of Labor’s refusal to include dairy workers in the H-
2A temporary agricultural worker program and due to the general unavailability of permanent work
authorization for forcign workers, many dairy operations around the country likely, but unknowingly
employ workers who are not properly authorized to work.

The dairy industry today simply cannot operate without immigrant workers. As our economy has
become more service-oriented, our producers have found it harder and harder to hire Americans to work
on their farms. Even in this time of high unemployment, our dairy farmers universally report an
inability to find enough American workers to fill dairy worker jobs even if they offer better pay than
other jobs. Dairies all around this country consistently seek American workers from their local
communities, at highly competitive wages, but sufficient numbers of local workers are simply not
available or not interested in working on dairy farms. The challenge of hiring workers in 2011 is no
different than in 2008, when NMPF conducted a survey to quantify the workforce hiring practices of
dairy farms. That survey found that U.S. dairies employed 138,000 full-time equivalent workers, of
which an estimated 57,000, or 41%, were foreigners. That survey is avaitable here:
www.nmpf.ory/files/file/NMPFY%20Immigration%20Survey%e2 0 Web. pdf

The same is true for virtually all of agricultural labor, There is abundant and conclusive evidence that
most Americans these days are just not willing to engage in agricultural work. Such evidence is
frequently dismissed by those whose arguments reside in outdated notions of a rural American of days
gone by. The persistent shortage of domestic labor has left many farmers unable to expand their
operations, which would enable them to compete more aggressively with foreign competitors.

The Dairy Industry is Excluded from the H-2A Program

The dairy industry has some unique qualities that set it apart from other sectors of the agricultural
industry. Dairy production is typically a seven-day-a-week, year-round endeavor. Our cows require
constant, daily care and handling. Unlike most other agricultural production, there is no “season” in
dairy production.  Unfortunately, this nation’s single agricultural visa program, the H-2A program,
focuses on a seasonal or temporary need for workers, and generally excludes dairy farms from
participation. See 8 US.C. [101{a)(15)H)(iiXa) (performing agricultural labor or services “of a
temporary or seasonal nature”™). Although the Department of Labor has made exceptions to this
seasonal requirement for others in agriculture, such as sheepherders, the Department refuses to provide
a similar accommodation for dairy,

Therefore, the dairy industry Is facing the same shortage of domestic workers that is faced by the rest of
agriculture, but with one glaring difference: we are unable to utilize the H-2A agricultural worker visa
program to hire legal foreign workers. While we believe the current H-2ZA program is deeply flawed,
our exclusion from the only option for hiring legal foreign workers, brings heightened business and
legal risks for our member farms. The fact that an agency of the U.S. Government consciously treats
one sector of agriculture differently is simply and fundamentally unfair. America’s dairy farmers need
and deserve the same access to legal foreign workers as other sectors of the agricultural industry.

Unfortunately, it appears that this injustice is not fully remedied in several of the agricultural
guestworker visa bills currently under consideration in Congress. Several of these bills (5.1384; HR.
2847; TLR. 2895) specifically state that dairy work would be eligible for the agricultural guest worker
program, but they fail to allow for full-year employment. Only S.852; H.R. 1720; and H.R. 3024 would
permit full-year dairy employment though a guest worker program, which is essential for American

Jerry Kozak, President/Chief Executive Officer Randy Mooney, Chairman

www.amplorg
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dairy farms to succeed and effectively compete in the global marketplace. NMPF strongly believes that
when Congress considers establishing or reforming an agricultural guestworker visa program, that
program must enable year-round work for dairy workers, NMPF cannot support any visa program that
treats dairy in the same manner that it treats a seasonal agricultural industry.

E-Verity without an Effective Agricultural Guestworker Program will Decimate the Agricultural

Sector

The agricultural sector, and the dairy industry in particular, faces unique challenges in meeting its
workforce needs. In addition to the general unwillingness of American workers to engage in farm
fabor, we deal with a highly perishable product that must be quickly processed and sold or it is
worthless. These challenges are inherent to all of agricultural production, but are especially critical to
dairy, and must be accommodated through an effective guestworker program in order for America’s
farmers o continue to lead the world in agricultural production,

Simply stated, the majority of our agricultural workers are already foreign-bom. Even in these times of
elevated unemployment, there still is a shortage of domestic workers willing to work in agriculture.

The dairy industry would have fewer concerns with mandatory E-Verify and increased worksite
enforcement if the Congress would also provided us with an effective guestworker program to meet our
Iabor needs, including a path to provide current undocumented workers with a possibility to apply for
any new work program. Without an effective guestworker program, the stability of the entire
agricultural sector is at risk and we could experience a severe disruption in our domestic food supply at
a time of dramatically rising food prices worldwide.

A disruption in domestic production will likely result in a significant amount of agricultural production
being shifted abroad, where there is an abundant and stable work force. Our nation will grow
increasingly dependent on imported food, thousands of American farms will fail due to misguided U.S.
policy, and a failure to provide a guestworker program that meets our labor needs. In addition, many
farm-dependent jobs will be lost, severely damaging rural communities throughout the United States.
Reliable sources estimate that for every agricultural job lost, four farm-dependent jobs primarily filled
by US-born workers will be lost as well.

There is a simple alternative to rising food prices, a loss of domestic production, a loss of farm income,
a loss of on-farm and farm-dependent jobs, diminished economic activity, and increasing reliance on
foreign nations to feed the American people. Congress needs to address the persistent labor shortages
faced by agriculture. If Congress is going to enact a nationwide E-Verify requirement, then it also
needs to provide agriculture with a workable guestworker program to meet our future needs and a
means to allow those who are currently working in undocumented status to be eligible for that
guestworker program. The failure to do so risks severely damaging the economic vitality of the nation’s
entire agriculture sector,

NMPF Recommendations for Agricultural Worker Immigration

NMPF appreciates the opportunity to present the Subcommittee with a set of principles that our
immigration taskforce has formulated over the past several years.

Current Undocumented Workers: Faimess and economic reality dictate that there should be a
meaningful waiver of inadmissibility for current undocumented agriculture employees. NMPF
recommends that these individuals be permitted to change their status inside the United States and be
able to participate in any future agricultural guestworker visa program. Our workers possess skills and
training that make them essential to the proper functioning of our dairy farms. There is simply no
replacement workforce available to dairy farms, and the loss of the majority of our current workforce
would decimate our industry.

Jerry Kozak, President/Chief Executive Officer Randy Mooney, Chairman

www.nmpf.org
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Future Flow of Workers/Elements of an Agricultural Guestworker Program;
In order to avoid in the future a repeat of the workforce situation we now face, the future flow of

workers must be addressed through a rational agricultural guest worker program. NMPF believes that
the current H-2A program is deeply flawed, and must be reformed or replaced. We believe any
agricultural guestworker program should adopt the following principles:

o Seasonality: Dairy producers must be included without regard to the seasonal
or temporary nature of employment. Legislation must explicitly provide that
dairy farms are eligible without having to show a need for workers to engage
in jobs that arc "temporary or seasonal in nature.”

o Duration: The initial term of admission of any agricultural guestworker visa
for dairy workers should be for at least three years with unlimited renewals of
three years. As previously stated, dairy farms require a stable, year-round
workforce. Foreing our employees to leave for two months each year will
greatly disrupt operations and make any visa program virtually useless to dairy
farms.

¢ Labor Attestation instead of Labor Certification: We advocate a simpler
attestation-based application process like that proposed in the prior Aglobs
legislation and in the short-lived 2008 Bush administration H-2A regulations,
rather than the currently onerous labor certification process. The current
Department of Labor application, recruitment and certification process is
overly cumbersome and produces few in any measurable benefits. These
needless and time consuming bureaucratic obstacles should be eliminated.

+ No 50% Rule: We support eliminating the current burdensome H-2A
requirement that forces employers to hire any worker who applies during the
first half of the contract period even after the employer has paid to bring guest
workers to the farm. This counterproductive rule forces employers to fire
highly productive and experienced foreign workers to make room on the
payroll for a new hire, who often quits the job after a few days.

s No “Touch Back” Requirement: Once a guest worker receives a visa, the
employee should not be required to leave the U.S. for a period of time before
he/she is eligible to return and work. Currently, a worker with an H-2A visa
can theoretically remain in the U.S. continuously for three years by working at
a series of different jobs, but the worker must then return home for six months
before being eligible for another H-2A visa.

s Replace the Current Adverse Effect Wage Rate (AEWR): Any required
wage in the program should be an actual market-based wage. For example, the
program could require a Jocal prevailing wage or some modest premium above
the state or federal minimum wage. AEWR wage rates are usually significantly
higher than actual local prevailing wages and can significantly increase from
year to year.

* No 3/4 rule: We do not believe that the employer should have to guarantee a
right to work for % of the contract period. Dairies need to be able to reassess
workforce needs based on market conditions.

Jerry Kozak, President/Chief Exccutive Officer Randy Mooney, Chairman

www.nmpf.org
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* No Housing Requirement: Employers should not be required to provide
housing for workers. No other visa program requires housing to be supplied by
the employer.

¢ Association Filings to Minimize Farmers Paperwork: Any guest worker
program should specifically prescribe that agricultural organizations or
associations will have the right to file all of the paperwork required by the
Government agencics necessary to obtain foreign labor for their member
farms. Additionally, the association or organization should have the right to
file for multi-state, multiple unnamed workers in a single application.

» Transportation Fee: Any employer should only be required to pay
transportation fees if the employee’s position is terminated prior to completion
of the agreed contract, This is in congruence with the H-1B program.

¢ Process for Additional Rules: Any additional rules regarding an agricultural
foreign worker program should be promulgated through a federal rule-making
process that addresses the concerns of the agricultural workers.

* Family Relationship Status: A guest worker should have the opportunity to
bring his/her immediate family on the same timeline as the guest worker visa.
Immediate family should relate only to their spouse and all children under the
age of 21.

*  Guest Worker Job Flexibility: If an employee is terminated prior to the end
of histher visa, that employee should have the opportunity to apply to work
with another dairy farm -upon notice to the Government.

Conclusion

In conclusion, NMPF recognizes that the situation regarding foreign agricultural fabor is at a critical
juncture. An enforcement-only regime, without a rational guest worker program and a process that
allows the undocumented to participate in that guest worker program, will devastate the dairy industry,
the agriculture sector and rural America,

We appreciate the efforts of the Subcommittee in its recognition of these problems and the potential

catastrophic effects on agriculture if a solution is not formulated. While these problems are quite urgent
and complex, NMPF is confident that working together we can solve these long-standing issues.

Jerry Kozak, President/Chief Executive Officer Randy Mooney, Chairman

www.nmpl.org
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Northeast Dairy Producers Association, Inc.

Progressive business managers tocused to the future.
1051 Bailey Rd., Fabius, NY 13063, (313) 683-9268

FACT SHEET

NEDPA Mission Statement:

The Northeast Dairy Producers Association, Inc., formed in 1993, is a group of forward-looking
dairy producers committed to an efficient, profitable, environmentally responsible and consumer
conscious dairy industry in the Northeast.

This mission is accomplished by:

o the free exchange of ideas among dairy producers through producer meetings, tours, and
publications,

¢ providing a leadership role and financial support for solving industry issues,

* developing and supporting programs that encourage young people to establish careers in
the dairy industry,

* using a unified voice to take assertive stands on sensitive issues as we work with
government to formulate policy and ensure the best business climate in the Northeast.

Membership Demographics:

NEDPA has 145 producer members on 104 farms representing 107,000 cows or approximately
20% of the cows in New York. Farm sizes range from 120 cows to 4,000 cows. Producer and

heifer grower members are in 7 states: Maine, Maryland, Massachusetts, New Hampshire, New
York, Ohio and Vermont with the majority located in New York.

NEDPA has 120 associate industry (non-voting) members additionally located in: Connecticut,
lowa, Kentucky, Pennsylvania, Wisconsin and Canada.
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Northeast Dairy Producers Association, Inc.

Progressive business managers focused to the future.
1051 Bailey Rd., Fabius, NY 13063, (315) 683-9268

October 6th, 2011

The Honorable Charles Schumer

Chairman

Subcommittee on Immigration, Refugees and Border Security
224 Dirksen Senate Office Building

Washington, DC 20510

Re: Senate Judiciary Hearing on Immigration and Agriculture

Dear Chairman Schumer:

The Northeast Dairy Producers Association opposes any “enforcement only” type of legislation such as
mandating e-verify for dairy farms without a viable option for retaining the current workers. Dairy isnota
seasonal business, thus programs, like H2A, that may work for other agricultural industries do not work
for dairy. We depend on immigrant labor for critical jobs such as milking of cows and care of calves;
conomy, we find most Americans are not willing to do. Without a provision for
our current workers, our farms will not be able to function effectively, putting the health of our cattle and
the success of our farms at risk. The state of Alabama is the most recent example of what will happen in
an enforcement only type of environment. The day after the legislation was passed thousands of workers
did not show up to harvest crops and school children did not show up for classes in their schools.

We recognize the need to deal with the current state of affairs with our immigrant workforce, but we
plead for a solution that will take into account the reality of the present situation in production agriculture.
A practical program providing for our current workers and a visa that is simple to use while also allowing
the hiring of foreign workers with relative casc is what is necded. Without such an option, dairy and
other agriculture dependent upon these workers will be devastated triggering a ripple effect throughout
the nation, hurting thousands of jobs and businesses.

Thank you for your consideration.
Respectfully,
Caroline H. Potter

Executive Director
Northeast Dairy Producers Association
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October 18, 2011

The Honorable Charles Schumer, Chair,

Judiciary Subcommittee on Immigration, Refugees and Border Security
United States Senate

Washington, DC 20510

The Honorable John Cornyn, Ranking Member,

Judiciary Subcommittee on Immigration, Refugees and Border Security
United States Senate

Washington, DO 20510

Hearing on “America’s Agricultural Labor Crisis
Enacting a Practical Solution”

Statement of Tom Tracy
Legislative Affairs Officer
Northwest Farm Credit Services

Northwest Farm Credit Services appreciates the opportunity to comment on the need to create a
practical solation to address agricultural labor availability issues. Northwest Farm Credit
Services (NWFCS) serves farmers in the states of Washington, Oregon, Idaho, Montana and
Alaska. We serve approximately 12,500 customers in our five-state region.

The availability of a reliable source of farm labor is critical issue facing farmers throughout the
country. Agriculture 1s a major industry in the Northwest and is responsible for employment of
hundreds of thousands of individuals in this part of the country. Farm businesses are increasingly
concerned about maintaining a stable agricultural labor force necessary for labor intensive
operations that produce fruit, vegetable, nursery and dairy products. Our ability to be competitive
in a global economy depends on access to a stable labor supply.

Over the years many Northwest farm businesses have found it nearly impossible to hire local
workers that will stay on the farm and have come to rely on foreign workers. In hiring workers,
farmers have appropriately required the necessary identity and work authorization documents.
There is a significant concern that these documents are in many cases improper.

The current H-2A temporary and seasonal farm worker program has been ineffective. The H-2A
program is viewed by many of our customers as burdensome and costly and creates uncertainty
as to whether or not the farm will have the necessary labor force to successfully plant or harvest.
Further, the program is not available for most dairy farm workers who work in year-round
positions. Most farms simply do not have the necessary personnel and human resource staff
necessary to navigate the H-2A program.
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Northwest farmers desire to have a legal workforce that they can rely on and that will provide the
necessary long-term stability in cnable the farm to invest in the future. The current situation in
which farms face various immigration enforcement actions and the potential for mandatory E-
Verity is undermining labor-intensive farm operations that create cconomic activity in
communitics and are responsible for farm and off-farm employment opportunities.

Northwest Farm Credit Services strongly urges the Senate to develop a workable guest worker
program that will include all agricultural commodities and reduces the burdens and uncertainties
that farm employers face in using foreign labor. An cffective guest worker program will help to
grow American agriculture and expand economic opportunities for American citizens.

Tom Tracy

Legislative Affairs Officer
Northwest Farm Credit Services
1700 S Assembly Street, Suite 305
Spokanc, WA 99224

Phone: 509-340-5409
tom.tracy(@farm-credit.com
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Critics of tough Alabama immigration law
appeal

(Reuters) - A coalition of civil rights and immigrant advocacy groups filed an appeal on
Thursday of a federal judge's ruling that let stand much of Alabama’s tough new immigration
law.

The groups, along with President Barack Obama’s administration and church leaders, have
sought to block what is widely seen as the toughest state crackdown on illegal immigration.

Chief U.S. District Judge Sharon Lovelace Blackburn ruled on Wednesday that Alabama could
begin requiring public schools to determine the legal residency of children.

She also gave the green light for police to detain people suspected of being in the United States
illegally it they cannot produce proper documentation when stopped for any reason.

Alabama Governor Robert Bentley and fellow Republican lawmakers hailed the judge's decision
as a major win in their efforts to curb illegal immigration in their state. Federal judges have
previously blocked key parts of other immigration laws passed in Georgia, Arizona, Utah and
Indiana.

The Obama administration argues that the U.S. Constitution bars states from adopting
immigration measures that conflict with federal laws.

But conservatives complain that the federal government has failed to sufficiently stop the flow of
illegal immigrants into the country, forcing states to take action to protect their borders and jobs.

The plaintitfs group in the appeal, led by the Hispanic Interest Coalition of Alabama, also filed
an emergency motion on Thursday seeking to keep some disputed parts of the law from taking
effect pending a review by the 11th U.S. Circuit Court of Appeals.

LEGAL FIGHT CONTINUES

The latest legal challenge comes as no surprise. Supporters of the law also have vowed to
continue the court fight, with the aim of getting the entire law in effect.

Blackburn temporarily barred the state from making it a crime to knowingly transport or harbor
an illegal immigrant or prohibiting illegal immigrants from attending its public colleges.

"The overwhelming majority of people in this state are supportive of this law,” said Republican
state Representative Jim McClendon, a co-sponsor of the measure.

"The opponents lost hands-down in the legislative process, so now, they're turning to the court
system to see if they can tind somebody who sympathizes with their position.™
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University of Alabama constitutional law professor Bryan Fair said he thinks opponents have a
shot at getting some of the more controversial provisions of the law overturned by a higher court,
specifically those involving schools and police.

"I think those provisions invite racial profiling, and 1 think racial profiling violates the equal
protection clause of the 14th amendment,” Fair told Reuters.

Educators and law enforcement officials in the state were among those waiting for guidance on
how to proceed as the court battle plays out.

"At this point we do not know if that will involve a stay of the law from going into effect before
the appeal is heard,” said Randy Christian, chief deputy of the Jefferson County Sheriff
Department.

"We also have to get some answers on how we actually enforce it and how we can do so without
involving racial profiling.”

Alabama Agriculture Commissioner John McMillan said a statewide web seminar series would
be held on October 14 to help instruct farmers on how to comply with the new law.

The measure already has had an impact on the state’s agribusiness, with McMillan and others
telling of crops rotting in tields as a result of day laborers leaving the state ahead of the law

taking eftect.

"This law contains many provisions with stiff fines and penalties,” McMillan said in a statement.
"t is critical for farmers and agribusinesses to understand fully how this law applies to them."

(Writing by Colleen Jenkins; Editing by Greg McCune)

hitp/fwww.reuters.com/article/2011/09/2%us-immigration-alabama-dUSTREZ855J8201 10929
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Statement of

Arturo S, Rodriguez
President of United Farm Workers of America

Before the Senate Committee on the Judiciary’s Subcommittee on
Immigration, Refugees, and Border Security

‘America’s Agricultural Labor Crisis:
Enacting a Practical Solution’

October 4, 2011

I would like to thank Chairman Schumer, Ranking Member Comyn and all the members of the
committee for holding this hearing and for inviting me. My name is Arturo Rodriguez. [ am the
President of the United Farm Workers.

Today, across America the harvest season is just finishing. At its peak, more than a million men,
women, and children were toiling in our nation’s fields producing our fruits and vegetables and
caring for our livestock. Soon, hundreds ot thousands of tarm workers will get ready to harvest
fruits and vegetables for the winter. Most Americans have the luxury to operate in ignorance or
denial about how the food we eat gets on our tables. We don’t stop and think about how this rich
bounty comes to supermarkets. We don’t reflect on why Americans pay less for their food than
people in other countries. And most Americans probably can’t comprehend the immigration
struggles of the farm workers.

Agriculture in the United States is dependent on a hard working, dedicated, tax-paying immigrant
work force. The United Farm Workers union was born out of the struggle for these immigrant
workers to have a voice in their treatment in the ficlds. The UFW strives to represent the interests
of both immigrant workers and the U.S. workers who harvest our crops. Though about three-
quarters of all farm workers are born outside this country, it is important to recognize that one-
quarter of all farm workers are born here in the United States. Based on government statistics,
there are somewhere between 600,000 and 800,000 farm workers who are either U.S. citizens or
legal residents.

Since the late 1990s, according to government statistics, at least 50% of farm laborers are
foreigners who are not authorized to work legally in the United States. In California and Florida,
the percentage of workers who are unauthorized is at least 65%. Our union’s experience is

also that the great majority of farm workers are undocumented.
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Statement of Arturo S. Rodriguez, President of United Farm Workers of America (cont.)

If two-thirds of the estimated 1.4 million workers employed on crop tarms sometime during the
year are unauthorized and a third of the estimated 429,000 livestock workers are unauthorized
(and those are conservative estimates), American agriculture employs about 1.1 million
unauthorized workers.

And those workers have families. There are over 500,000 children in the United States who have
a parent who is an unauthorized farm worker; 70% of these children are U.S. citizens.

These are facts. It is time for Congress to look beyond the harsh rhetoric of the anti-immigrant
lobby and their talk show bullies and recognize what everyone knows is true:

» America needs these workers. Everyone in this room is directly sustained by farm laborers
every day.

o If you had a glass of Florida orange juice with your breakfast this morning, it is almost certain
the oranges that went into that juice were picked by unauthorized workers.

e If you had milk with your cereal, it is likely that the workers who milked the cows didn’t
have the right papers.

*  When we sit down every day to give thanks for our many blessings, most of the food on our
table has been harvested and cared for by unauthorized workers.

There is another indisputable fact: The life of'a U.S. tarm worker in 2011 s not an easy one.
Most farm workers live in poverty, endure poor working conditions and receive no government
assistance. The simple reason that the agriculture industry depends so heavily on immigrants is
because undocumented farm workers take jobs many American warkers won’t do, for pay
other American workers won’t accept, and under conditions other American workers won’t
tolerate. Who is to blame?

o [t is not the farm workers™ fault that 15 states do not even provide them the basic protection
of workers” compensation if they are injured at work.

o [t is not the farm workers’ fault that more than 70 years after Congress passed the National
Labor Relations Act, farm workers still do not have the right to join a union to improve their
wages and working conditions, except in California.

e It is not the tarm workers’ fault that year after year, farm labor contractors violate the laws
with impunity while the growers who employ the contractors avoid any responsibility for the
workers who are abused on their farms.

et is not the farm workers® fault that Congress never acted on the recommendations of the
Commission on Agricultural Workers authorized as part of the Immigration Reform and
Control Act of 1986 - recommendations aimed at providing a stable, legal workforce for
American agriculture.
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Statement of Arturo S. Rodriguez, President of United Farm Workers of America (cont.)

Our society places all the risks and costs associated with a seasonal industry - featuring millions
of short-term jobs - on the backs of the workers. For example, if there is a freeze, as occurred
recently in Florida, and thousands of workers are left without work, there is no unemployment
assistance even though emergency aid is promptly extended to agricultural employers.

Furthermore, if a worker is injured on the job or stiffed on payday, too often there is no real
recourse. Is it any wonder that most Americans don’t want these jobs?

In an era of high unemployment, undocumented workers are convenient scapegoats for our
nation’s economic woes. Many associate high unemployment with foreigners taking away jobs
from U.S. citizens. There are movements afoot to remove undocumented workers from the
country.

Last year the United Farm Workers initiated the "Take Our Jobs" campaign. We invited citizens
and legal residents to apply for jobs on farms across the country to supply our homes, restaurants,
and workplace cafetertas (including those in our nation’s capitol) with the food that fuels the
people of this great nation.

We recetved over 10,000 inquiries for information through our web site (www.takeourjobs.org).
In the end, only seven people accepted jobs and trained for agriculture positions. Unfortunately,
seven new farm workers are not enough to make our food supply stable, reliable, and of high
quality.

We understand other efforts might have had slightly more success in bringing legal residents and
US citizens to farm work— but still fall far short of the 1,000,000 new farm workers the country
would need if we did not have the current professional workforce.

It is simply not possible to replace 1,000,000 professional farm workers who live and work here
today without legal status with 1,000,000 untrained legal workers with no experience in
agriculture were the E-Verify legislation to become law. The sponsor of the E-Verify bill in the
House, Congressman Smith, basically admits that this is true; his answer is yet another guest
worker program which would bring in another 500,000 workers at a wage rate far lower than the
average wage paid to farm workers in this country. While Americans are not going to replace the
unauthorized workers, it is all too easy to replace the hundreds of thousands of U.S. workers who
currently work in agriculture with guest workers. And that is exactly what will happen if the
Smith bill or a similar proposal becomes law.

We cannot allow employers to bring in hundreds of thousands of new workers at a substantially
lower wage than other farm workers. If Congress lowers the wage that an employer pays a guest
worker, Congress will create a powerful economic incentive to replace U.S. workers with guest
workers. For months we have heard that the E-Verify bill is a “jobs bill” for American workers,
but for the poorest workers in America it will turn out to be just another jobs give-away.

For over ten years the UFW has sought a bi-partisan solution to this dilemma. We have worked
closely with Senator Feinstein to pass the Agricultural Job Opportunities, Benefits and Security

142
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Statement of Arturo S. Rodriguez, President of United Farm Workers of America (cont.)

Act, or “AglOBS” bill. We also have worked with a large national coalition to advocate for
legalization.

Because our current farm labor force is comprised of professional farm workers with essential
skills needed to sustain the viability of the agricultural industry, AgiOBS would give
undocumented farm workers presently here the right to earn legal status by continuing to work in
agriculture. We have had to make many hard compromises to come up with a bill that is
supported by both farm workers and agricultural employers.

We also support the Agricultural Labor Market Reform Act that Congressman Berman has
introduced in the House. However, we remain open to consider any other proposal, so long as it
recognizes the need to address the situation of the current workforce. What we cannot accept is
compounding the problem by adding yet another exploitive guest worker program that does not
provide a path to legal status for workers already here. It is totally un-American to allow an
industry to build near complete reliance on “guests” with no path for them to be full partners in
the future of America. The Bracero program discredited this idea and it should remain a lesson
from the past.

Both employers and workers, and we hope policy makers, will acknowledge the need to move
past blame, acknowledge past wrongs, and create a new paradigm. In agriculture, it is not
possible to enforce your way to a legal workforce. That goal will only be realized by improving
the ability of farm workers to earn a living wage and by offering experienced immigrant workers
a permanent place in this industry.

We hope that this hearing will lead Congress to sce the urgency of this issue and the need for
compromise. Now is the time for Congress to acknowledge its role in creating the current farm
labor crisis and to ofter a real and lasting solution. It is time to acknowledge the dignity of the
current farm labor workforce and ensure the safety and abundance of America’s food supply by
legalizing the workforce here. A failure to do so would be both a human and economic tragedy.

Thank you.
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Testimony of Eric A. Ruark, Director of Rescarch for the Federation for
American Immigration Reform (FAIR) Senate Subcommittee on Immigration,
Citizenship, Refugees, and Border Security

QOctober 4, 2011

Mr. Chairman, and members of the subcommittee, thank you all very much for
the opportunity to testify here today. Tam Eric Ruark, Director of Research for the
Federation for American Immigration Reform (FAIR). FAIR is a national, non-profit
public interest organization representing more than 200,000 members and activists
nationwide. We have been working for more than 30 years to promote policies that will
end illegal immigration, restore moderate legal immigration, and to reform our
immigration laws to bring them into accord with the national interest.

Farm Laborers and the United States

The crop farm sector contains the highest concentration of illegal alien workers of
any U.S. industry.!  Securing the U.S. border, enforcing immigration law in the interior,
and requiring all employers to hire only authorized workers would have a profound effect
on farming operations in this country, but not a negative effect as some have argued.
While representatives of the agricultural industry contend that compliance with current
immigration law would force farmers out of business, result in crops being left to rot in
the fields, and lead to exorbitant food prices, the best available evidence reveals a much
different scenario.

The National Agricultural Workers Survey (NAWS), published by the U.S.
Department of Labor, the Agricultural Resource Management Survey (ARMS), collected
annually by the U.S. Department of Agriculture, and other research by govornment and
academic sources indicate that raising agricultural wages would attract a legal workforce,
including Americans, who currently comprise roughly 30 percent of farm workers in the
United States. My research estimates that large commercial farms, which are the
predominant employers of illegal farm workers, could raise wages by as much as 30
percent and still remain highly profitable, even without passing any of the increased costs
onto customers in higher food prices.” This finding corresponds to a 2006 study by
Philip Martin, a professor at the University of California, Davis, who found that a 40
percent increase in wages for farm workers would result in an average increase in
household expenditures on food of $9.00 per year (in 2005 dollars) it all additional labor
costs were passed on to consumers.

Description of Farming Operations in the United States

Farm size: The farming sector is extremely diverse in terms of size and profitability, and
is classified depending on whether a farm is operated solely for profit or also is the
primary residence of the ownet/operator. When discussing the use of illegal farm labor,
the focus must be on large-scale commercial farms (generating profits of $250,000 or
more) that produce 84 percent of the total agricultural output in the United States. Small
commercial farms, those generating annual sales of $100,000 or less, are not likely to hire
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illegal workers because these farms hire, on average. only two workers over the entire
year and many do not hire any additional labor at all. Non-commercial farms largely
consist of residential farms that rely on non-farm income as their main source of income
and whose operators consider farming to be a lifestyle choice. Non-commercial farms
also generally do not employ seasonal help and, therefore, are not reliant on illegal alien
labor.

Farm Type: In our study, FAIR examined farms producing: (i) corn, (it) soybeans, (iit)
fruits, nuts, and vegetables, (iv) general cash grains, and (v) other field crops as classitied
in the Farm Business and Household Survey, a component of ARMS. Within each
category, we examined practices on both rural residence farms and commercial farms
between the years1996-2008. All conclusions about the impact of higher labor costs on
farming operation are based on the farm business performance over this period.

Workforce and Wages: Approximately half of all farm jobs in the United States since
2000 have been held by illegal aliens, and wages for these workers have been lower than
for legal workers across all farm types. Data compiled by the Congressional Research
Service (CRS) shows that from 1994 to 2008, the unemployment rate for farm workers
was consistently higher than for any other occupation, indicating that there is no labor
shortage in this area. Likewise, CRS found that the average hourly wage paid to ficld
workers was half that paid to non-farm workers of comparable skill levels.”

Assessing the Impact of Higher Labor Costs on Farming Operations
Using data from NAWS and ARMS, we examined the impact ot higher labor costs on
profitability of commercial farms engaged in crop farming. The degree of impact of
higher labor costs on net farm incomes (NFI) for both commercial and rural-residence
farms was examined and a Replacement Cost Model developed using the difference in
wages and annual working hours of authorized and unauthorized workers. Our model
estimates the labor cost increase under a scenario where all illegal workers were replaced
by legal workers employed at the higher wage earned by legal workers.

Major Findings

(a) During the time period we analyzed unauthorized workers consistently accounted for
half of all hired farm workers. However, this proportion varies between types of
commodity farms. On average, 55 percent of all workers in fruits, nuts, and vegetables
farming were unauthorized with the percentage of illegal workers gradually increasing
over time. Field crop worker composition displays a contrasting pattern where the
average proportion of unauthorized workers has declined sharply from 60 per cent in
1996 to around 20 percent in 2006.

(b) For all commodity farms and skill levels surveyed, authorized workers consistently
earned significantly higher wages than unauthorized workers and, on average, this
difference has increased. In 2006, the mean hourly wage rate of legal workers in field
crop tarming was 22 percent higher than that of illegal workers. The difference was 18
percent in fruits, nuts, and vegetable farming.
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(c) Total hours of farm work reporied by crop farm laborers have gradually increased.
The average authorized farm worker worked 700 hours more in 2006 than he did in 1990,
and authorized workers have consistently worked more hours annually than their
unauthorized counterparts, although this ratio has declined over the years.

(d) All field crop categories experienced insignificant decline in net farm incomes.
Within field crops, corn is impacted the least, likely because of the high level of
mechanization in this category. Rural residence farms experienced a smaller decline
compared to commercial farms across all commodity farms and over all the years studied.
This is due to the lower use of hired labor in these farms compared to commercial farms.

Estimated Percentage decrease in Net Farm Income after Imputing Cost
of Converting to a Legal Workforce —1996 to 2006

Worst Year
0.87%

Corn 1.23% 2.01% |

Sovbean

Limitations

The calculated labor cost increases did not take into account benefits workers may
receive above and beyond their reported wages. However, since farm workers generally
do not receive significant extra-wage benefits, the impact on our model is minimal. Also,
possible transition costs like administrative fees for hiring new workers and costs of
possible loss of productivity resulting from training interruptions havé not been included.
However, compliance with existing laws cannot be reasonably be considered an operating
cost unless one assumes that choosing to break the law is a legitimate way to reduce labor
costs. To the extent transition costs exist, we estimate them to be minimal. First, a
changeover to a legal workforce change will not occur overnight and will realistically be
implemented in phases, reducing the impact on the employer. Also, the skill level
required ot hired farm laborers does not require signiticant training.

Higher Food Costs

Because paying higher wages to workers will reduce a company’s profits, it is likely that
a profit maximizing firm will react to a cost increase by passing it on, at least partially, to
its customers. While this study has estimated the effect on profits if farms absorbed the
full burden of the wage increase, it would be misleading to assert that this would actually
be the case. The conclusion here is that commercial farms can absorb substantial labor
cost increases, not that they will.  Farm workers presently receive only 5 to 6 cents of
every dollar spent on agricultural produce.  After the 30 percent wage increase, this will
increase to 6 % to § cents.  An alternative assessment of the impact of any increase in
wages assumes that farms will pass on a part of this cost as higher prices and absorb the
remainder as reduced profits. The relative share of the burden of higher costs borne by
consumers and producers is determined by the price elasticity of demand of the
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commodity. It has been demonstrated that the impact ot higer labor costs on net farm
incomes is quite small and, when shared between consumer and producer, becomes
almost negligible. However, for a farm worker this change could result in a substantial
escalation of annual wages (from $14,000 to $18,200, 2006 dollars).

H-2A Visas

In a market economy, most producers will not willingly offer higher wages if an
abundant supply of cheaper labor is available. As illustrated by our findings, the number
of illegal workers has been increasing over the years, which has suppressed wages for
farm laborers. Stagnant wages in the agricultural sector over a long period of time have
made it difficult to assess whether there is in fact a shortage of legal workers.

The H-2A program provides for the issuance of temporary visas to an unlimited
number of temporary foreign workers in the agriculture sector.  Workers hired under this
program must be paid established prevailing wage rates and have access to affordable
housing, food, and transportation. These requirements make the H-2A visa program a
less attractive prospect for potential employers who have access to an extensive pool of
illegal workers willing to work for low wages. This fact explains the low utilization of
the H-2A program. In 2007, only about 5 percent of farm workers had a H2-A visa
whereas approximately SO percent were illegally employed.”

In order to design a viable guest worker program it is important to first determine
that there is an actual shortage of workers. One must therefore identify and locate any
actual labor shortage and the prevailing wage by making sure that only authorized
workers participate in the labor market. The underground supply of labor distorts both
these market signals making it impossible to judge the feasibility of the H-2A program
under the existing circumstances. Those farm operators who are using the highest
number of unauthorized workers are also enjoying the highest profit margins, while
opposing increased enforcement that would tighten the labor market and increase wages
for agricultural workers. They argue that if laws against hiring unauthorized workers
were enforced, an acute labor shortage would arise resulting in crops rotting in the field.
Government and academics researchers point to stagnant wages and the increasing
reliance on labor intensive operations as evidence that there is, at present, no shortage of
farm laborers in the United States.

This debate cannot be resolved unless the unabated flow of illegal labor is ended.
The market economy is supposed to ensure that jobs are designed for people instead of
the other way around and so, if the argument is that the market should decide, then we
should allow the market to deal with the necessary structural changes that will occur in
the agriculture industry as a result of the implementation of laws that have long been on
the books.

Recommendations

The success or failure of a guest worker program, or the willingness of Americans
to take farm jobs, cannot be accessed under current conditions that allow a constant
supply of illegal workers. Not until the federal government takes seriously its
responsibility to secure America’s borders and to enforce immigration law will an
effective change be possible.  Congress must demand that that the Executive Branch
enforce federal immigration and employment laws, and should provide the resources
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necessary forthat tohappen. Rorder security and interior enforcement havetoo long
been politicized, much to the detriment of the American people. If national security and
national sovereignty cannot transcend partisanship, then there is little hope that any
genuine solution can be reached.

However, a solution is not hard to come by if Congress and the federal
government are willing to take action. Below are recommendations for achieving a legal
agricultural workforce.

» Secure American’s borders and enforce immigration laws on the interior.
The failure to accomplish either of these things has been the result of a lack of
political will at the federal level. Holding employers who knowingly hire
illegal aliens criminally responsible will go a long way toward minimizing
illegal immugration and will greatly facilitate border security. In addition, the
ban on open field searches by federal immigration authorities should be
ended, bringing the agricultural industry up to the same standard as all other
Sectors.

* Make E-Verify mandatory for all U.S. employers. E-verify is efficient,
effective, and extremely accurate. It is not a radically new approach. Itis, in
effect, an improvement on the current -9 requirement established in 1986
under IRCA. There is no compelling reason why employers are not already
utilizing a web-based program that accesses Social Security and Department
of Homeland Security information to determine the work authorization status
of employees.

e Require agricultural employers who hire seasonal workers to comply
with the conditions of the H-2A program. Critics of the H-2A program
who point to its low utilization rate are ignoring the fact that the federal
government has allowed agricultural employers to circumvent the program by
importing illegal workers for the past 25 years. The H-2A program cannot be
adequately accessed, and necessary improvements implemented, unless and
until employers are required to participate.  When Congress passed the H-2A
program in 1986, its purpose was to foster the transition to an agricultural
workforce made up of American workers. That objective cannot be met if
employers resort to illegally hiring foreign workers who drive down wages
and conditions for farm workers.

* Request the Department of Agriculture to report to Congress on wage
and working conditions on farms. A detailed study of the industry, by crop
sector, size of operation, and profitability that focuses on the composition of
the tabor force and the employers who are using foreign labor will give
Congress much needed information on the current situation. Relying solely
on industry sources for recommendations on farm labor policy is unlikely to
provide a reliable or accurate representation of the current situation.
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6

¢ Request the Department of Labor to produce a repors on the employnient

practices of the agricultural industry. The responsibility of the DOL is to
protect the interests of all workers in the United Sates, but its first
responsibility is to American workers. The DOL should investigate illegal
wage and employment practices in the agricultural sector, and report on the
authorization status of foreign national employed on commercial farms.
These findings should be presented to Congress.
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! Jeffrey S. Passel, “Size and Characteristics of the Unauthorized Migrant Population in the U.S.” The Pew
Hispanic Center, March 7, 2006 (http;//pewhispanic.org/files/reports/6 1.pdf); Steven A. Camarota and
Karen Jensenius, “Jobs Americans Won’t do?: A detailed Look at Immigrant Employment by Occupation,”
Memorandum, Center for Immigration Studies, August 2009

(http://www cis.org/articles/2009/0ccupations.pdD.

? Research findings presented here are found in Eric A. Ruark and Aniqa Moinuddin, “Illegal Immigration
and Agribusiness: The Effect on the Agriculture Industry of Converting to a Legal Workforce,” Federation
for American Immigration Reform (Washington, D.C.: FAIR Horizon Press, 2010).

(http/fwww, falrus.org/site/DocServer/agribusiness rev.pd@dociD=5541).

* Linda Levine, “Farm Labor Shortages and Immigration Policy,” Congressional Research Service,
RL30395, November 9, 2009, p. 11 (hitpu/www.nationalaglawcenter ore/assets/crs’RL30395 pdh).

* For H-2A visa umbers see, The Foreign Labor Certification Report. 2009 Data, Trends and
Highlights Across Programs and States, U. S. Department of Labor (Washington DC.: Employment and
Training Administration, Office of Foreign Labor Certification), p. 30

(www.foreignlaboreert. doleta.gov/pdf2009  Annual Report.pdh.

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00326 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.282



VerDate Nov 24 2008

321

Senator Charles E. Schumer
Senate Subcommittee on Immigration, Refugees and Border Seeurity
October 4, 2011

Good morning everyone. Today’s hearing is on the current American agricultural labor
crisis, and the existential threat American agriculture faces by efforts in the House to pass
mandatory e-verify laws without addressing the immigration status of the current agricultural
labor force.

Agriculture is an important industry not just for America, but for New York State—where
over 35,000 farms account for total sales of nearly $5 billion, and use nearly one-quarter of New
York’s total land area. Given the amount of jobs and economic activity that are at stake, we
must do everything we can to give our producers the tools they need to succeed.

But whether it is apple farmers in Western New York, strawberry growers in the Mohawk
Valley, tomato farmers in the Hudson Valley, dairy producers in Northern New York, or
nurseries in Long Island—everywhere 1 go, folks tell me that the long-term viability of their
farms is threatened because they can’t find the workers they need to remain competitive in the
global market.

Some might ask, in these times of double-digit unemployment, why can’t farms hire
American workers?

Well, virtually every family farmer | have met in my travels across New York has
aggressively tried to hire Americans to work in their nurseries, farms, and vineyards.

My friends in the Long Island Farm Bureau can tell you that more than half of their
members pay more than $12-$15 per hour per worker, and actively seek to hire American
workers. Many arrange for buses to pick-up and drop-off their employees.

But what these family farmers are finding is that-—even in this difficult economy, even if

they offer Americans twice or sometime three times the minimum wage and provide benefits—
American workers simply won’t stay in these jobs for more than a few days.

This is not an indictment of the agricultural industry or the American worker. It is simply
a statement of fact that the average American will not engage in seasonal agricultural work that
requires them to move several times a ycar throughout the country and work seven-days per
week in extreme heat and cold.

So who is stepping in to take many of these difficult seasonal agricultural jobs?
Immigrants who need these jobs to support the families they left behind in their native country.

Unfortunately, many of these immigrants working in agriculture are in illegal status.
That means family farmers are often contronted with the Hobson’s choice between hiring
workers in illegal status or going out of business.
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This conundrum is about to reach a dangerous boiling point, as mandatory E-Verify laws
like those already passed in Alabama, Arizona and Georgia—as well as those proposed in the
House and the Senate—now pose an existential threat to American agriculture.

At this point I would like to introduce two articles into the record:

* A September 30, 2011 article from the Dothan Eagle in Alabama where John
McMillan—the Republican clected Commissioner of Agriculture—indicated that the
Alabama immigration law (which includes mandatory e-verify among other enforcement
measures) would “have an adverse impact on the farm economy in the state of Alabama.”

s A Septembers 29, 2011 article from Reuters where Commissioner McMillan reported
“crops rotting in fields as a result of day laborers leaving the state ahead of the law taking
effect” in Alabama.

As the witnesses will tell us today, if Congress passes mandatory e-verify laws without
providing growers a way to keep their current workforce, it will be issuing a death sentence to
farmers across America, and to the Americans in agricultural-related jobs who depend on a
strong agricultural sector.

Let me just give you a few statistics one of our witnesses, Bob Smith, will tell us about
today, that are particularly staggering.

¢ In the Northeast, mandatory e-verity threatens the existence of over 1,700 family farms.

e Nearly 50,000 agricultural jobs in the northeast alone would be eliminated if mandatory
e-verify is passed.

e If those northeast agricultural jobs are lost, over 55,311 off-farm jobs in agriculturally
related businesses could also be lost. These are positions held by Americans in
agricultural marketing and processing businesses, farm suppliers and farm service
businesses.

It is time for Congress to pass a practical solution to this problem, and to stop the
ideological rhetoric that does not match the reality on the ground. We need a solution that
severely penalizes farmers who hire illegal immigrants and exploit their workers. But we also
need to provide farmers with the ability to transform their current workforce into a tax-paying,
English-speaking, legal workforce.

The current situation is simply untenable. Every day, American farms are closing and
America has to import more and more food from abroad because it is far cheaper to buy foreign
food than it is to produce food here. Failing to act is both a food security threat and an economic
security hazard.

I am confident that our distinguished panelists today will help us better understand the
problems and guide us toward the best solution for reforming our agricultural immigration
system.
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I now recognize the distinguished ranking member, Senator Comyn, for an opening
statement.
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Tele: 802-524-6581

800-559-0343

Fax: 802-527-1769

E-mail: stalbanscoop@stalbanscooperative.com

St. Albans Cooperative Creamery, Inc.
140 Federal Street
St. Albans, Vermont 05478

October 5, 2011 Ex, 1919

Honorable Charles Schumer

Chairman

United States Senate Judiciary Committee

Subcommittee on Immigration, Refugees and Border Security
224 Dirksen Senate Office Building

Washington, DC 20510

Honorable John Cornyn

Ranking Member

United States Senate Judiciary Committes

Subcommittee on Immigration, Refugees and Border Security
224 Dirksen Senate Office Building

Washington, DC 20510

Dear Chairman Schumer and Ranking Member Cornyn,

On behalf of the St. Albans Cooperative we would like to thank you for the opportunity to
provide input on the dairy industry’s current situation regarding foreign agricultural labor and the
unique issues facing the dairy industry.

The St. Albans Cooperative Creamery, Inc. is a member governed dairy cooperative serving
Vermont, New York and New Hampshire dairy farmers. Our membership comprises of
approximately 450 members, producing in the range of 1.3 billion pounds of milk on an
annualized basis. St. Albans Cooperative members along with other dairy farmers and
agribusinesses throughout the United States play vital roles in our State’s economies. Our
member farms work extremiely hard and are proud to help promote and maintain America’s
important agricultural heritage.

Dairy farmers need z reliable labor workforce 365 days a year to operate their dalry farms. Over
the past decade it has become increasing difficult to hire local employees to work on dairy farms
in our region and throughout the United States. A limited supply of local employees has led to
dairy farmers hiring immigrant workers. Recent discussions around mandating the E-Verify
program for the agricultural sector has brought the issue of having an immigration system that
provides legal, reliable and accessible immigrant workers to the forefront.

St. Albans Cooperative supports the comments and testimony of the National Milk Producers
Federation.

Thank you for bringing this important issue to the forefront and we look forward to working with
you in creating a program that can be effectively utilized by the dairy industry.

Sincerely,
C‘é E;'én éﬂh’%ﬁe

eneral Manager Certified to 1SO 9007-2000
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Testumony
Robert A. Smith
Farm Credit East

To the
Senate Judiciary Subcommittee on
Immigration, Border Security and Refugees
Regarding
“America’s Agricultural Labor Crisis: Enacting a Practical Solution”
October 4, 2011

Mr. Chairman and members of the committee, thank you for the opportunity to testify on matters
relating to availability of a legal agricultural workforce. My name is Robert A. Smith; [ am
Senior Vice President with Farm Credit East. Farm Credit East serves approximately 12,000
farm businesses in a six-state Northcast region.

Farm Credit East works with its farmer members in various ways to address their farm risk
factors including input and price risk, weather risk and risk associated with changing interest
rates. Increasingly the concern with maintaining a stable labor supply is the risk factor with
which agricultural producers arc most concerned.

The concern over farm labor availability is already influencing farm investment and management
decisions. Many successful, progressive operations that have positioned themselves for growth
opportunities that could create more American jobs are holding back over concern with -9
audits, ICE activities, burdens associated with use of the H-2A temporary and seasonal farm
worker program and the possibility of mandatory E-Verify.

The reality is that over the past two decades, farmers have come to rely on immigrant workers
who present the necessary identity and work authorization documents and are then employed
under the same Federal and state terms as other workers. This includes deducting and remitting
the appropriate fiduciary payroll obligations on behalf of these workers.

We believe this is a jobs and food security issue. If as a country we fail to find a workable
solution to enable labor-intensive agriculture to maintain the necessary workforce, we will see
another part of our economy (dairy, fruit, vegetable and other specialty crops) move off-shore
where barriers to entry for new agricultural enterprises are minimal. To some degree we need to
ask ourselves — do we prefer to have our food produced domestically with the use of some
foreign labor or in other countries with foreign fabor for all of the jobs.

Farm Credit East, ACA serves approximately 12,000 customers in the states of New Jersey,
Connecticut, Massachusetts, Rhode Island and major parts of New York and New Hampshire. Part
of the nationwide Farm Credit System, Farm Credit East is a customer-owned lender dedicated to
serving farmers, commercial fishermen and the forest products sector. Farm Credit East is
committed to providing economic information constructive to the advancement of Northeast
agriculture.
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Speaking with farmers over the past year, it has becorie clear that even with 9 percent
unemployment U.S. workers do not seek, nor do they stay in farm jobs.

To understand the potential impact to farms from immigration enforcement, we prepared a
vulnerability assessment to estimate the cconomic impact of the loss of alien workers on farms in
our six state area, based upon the assumption that an estimated 70% or more of them provide
work authorization documents that appear to be but are not legitimate. The Northeast region
includes many labor intensive agricultural sectors including dairy, vegetable, fruit and
greenhouse-nursery. A lack ofa stable labor supply will cause farms to go out of business, shrink
in size or shift to low-labor, but a less profitable commodity.

Our analysis indicates that a pro-longed severe shortage in labor availability as a result of
effective immigration enforcement actions, including mandatory E-Verify legislation currently
being considered in the House of Representatives, without significantly improved agricultural
worker programs would have the following impact:

« Approximately 1,732 Northeast farms* arc highly vulnerable™* to going out of business
or being forced to severely cut back their operations duce to a labor shortage caused by an
effective enforcement-only immigration policy.

o These highly vulnerable farms are some of the most productive in the region; their total
sales of farm product are estimated to exceed $2.4 billion. This is approximately 36% of
the value of the region’s agricultural output.

e :
Northeast Agricultural Production

$7,000

$6,000

Ag production in $millions

walue of ag production ag value highly vulnerable

e 20,212 full-time, year-round positions and 29,894 seasonal positions on farms would be
climinated if these highly vulnerable farms go out of business. The reduction in the farm
payrolls is estimated to be $528 million. This means significantly less spending and
cconomic activity in focal communities as funds generated do not churn through the
cconomy as they currently do. Ultimately this means less employment in local
businessces.
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Northeast Full-time Agricultural Employment
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45,000

40,000

:

30,000

20,000 |

Full-time, Year-round jobs
~
o

g3

5.000 -+

full-time jobs jobs highly vulnerable

¢ The highly vulnerable farms operate over 1.1 million acres of cropland. If these farms
were to cease or reduce operations, some of this acreage might switch into less intensive
agriculture, but thousands of acres would potentially be converted to non-agricultural
uses.

e The economic impact of the loss of over 1,700 farms, goes beyond the farm gate, and
would undermine the region’s agri-business sector. We estimate that 55,311 off-farm jobs
in agriculturally related businesses in the Northeast could be impacted. Many, if not most,
of these positions are full-time jobs held by local citizens. These are positions with
agricultural marketing and processing businesses, farm suppliers and farm service
businesses. In addition a farm labor shortage will be further felt in the upstream and
downstream non-agriculture industries that benefit from overall agricultural economic
activity.

* The loss of labor intensive agriculture operations will mean increased imports from
foreign countries. We will import more food and other farm products and the jobs and
related income associated with food processing and farm services will be generated in
other countries.

* Asnoted in our analysis, some of the farms that we consider highly vulnerable will
survive in agriculture, but shift to less labor intensive farm operations. Clearly one of the
great attributes of American agriculture is our production diversity. With this shift away
from labor-intensive crops will come significantly reduced employment and payroll.
Census data analysis indicates that the labor expense to grow 1,000 acres of grain is
$31,980, the labor cost for 1,000 acres of vegetables is $355,000; and the labor cost for
1,000 acres of fruit is $922,000. These are payrolis that impact on local economic
activity.

An enhanced enforcement-only approach without an effective alien worker program 1o provide a
legal workforce for agriculture is counterproductive to efforts to reduce unemployment —it will
mean that American citizens involved in the food chain will be unemployed and more consumer
dollars will flow out of the United States to purchase products that could have been grown in the
United States.
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We support efforts to secure our nation’s borders and control entry of alien workers on
America’s terms. A critical part of that solution is & workable program for agriculture that meets
those objectives while providing America’s farms with a reliable source of farm labor.

*This analysis covers the states of NY, NJ, CT, MA, Rl and NH.
**This analysis defines “highly vulnerable” farms as those that could be foreed to close or

reduce operations by two-thirds or more, after a two year period in which no undocumented farm
workers were available and no new guest worker provisions were offered.
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Farm Labor and Immig:stion Enicrcement — Vulnerability Analysis
Background Information and Analysis

Notes about methodology:

Raw data for this analysis was obtained from the USDA 2007 Census of Agriculture. Farm Credit
East (FCE) broke down the data by number of workers (those with a greater number were
considered more vulnerable), farm types (some types arc more labor-intensive than others), as well
as the value and land arca of their production. Each category was given a subjective assessment of
vulnerability determined by a survey of FCE staft based upon their knowledge of Northeast
agriculture. Responses were averaged and multiplied against total number of farms. Upstream and
downstream impact was estimated by taking data from the U.S. Burcau of Census, County Business
Pattern, and multiplying it by a percentage reduction in agricultural output. Farm products other
than fruit, vegetable, milk, greenhouse and nursery were considered only for Connecticut.

Profile of Six Northeastern States

Total Farms All Sizes 64,671
Farms with sales > $10,000 44,545
Farms with Sales > $50,000 13,375
Farms with Hired Workers 15,948 .
Value of Agricultural Production $6,793,432,000
Total Acreage in Cropland : ) 5,308,138
Number of Farm Workers 116,829

Farm Labor Shortages
Farms Considered Highly Vulnerable

By Farm Type

Total 1732 2,420,504.000 1,109,448 50,103 29,894 20,212
Daiy 0S8 T076496000 32664 RGO 3 Se09
Fruit C 407 309975000 101,624 15,345 11987 3,017
Nursery/GEHL 420 627008000 68043 139700 6523 6585
Vegetable 332 281,607,000 201,685 9,909 7,413 4455
OtherCrops 36 SLS77.000 5401 2201 g4 47
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Farm Considered Highly Vulnerable
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Labor Cost Comzuonent of Teiui Agricuitural Sales by State

As a percentage of overall agriculture some states are far more labor intensive than others with a high percentage of

fruits, vegetables, nursery, greenh and dairy production.
#ofFams  #ofFams
Salesof Ag Total Labor #ofFams with Contract with Fired
Ranking  Year  State Products -5 Totat Labor asYoofSales  with Sales Labor Labor
H 2007 Hawaii 513,626,000 192,736,000 37.52% 7,321 1,005 1,783
2 2007 Alaska 57,019,000 18,301,000 32.10% 686 57 220
3 2007 Connecticut 551,553,000 130,104,000 27.21% 4816 274 1,140
4 2007 Massachusetts 489,820,000 131,113,000 26.77% 7,691 801 1,972
3 2007 New Jersey 986,885,000 260,780,000 2642% 10327 576 2415
6 2007 Rhode Island 65,908,000 17,277,000 2621% 1,219 97 324
7 2007 Florida 7785228000 1,754,647,000 22.54% 47,463 6,865 10,081
8 2007 California 33,885,064,000 - 7,281.028,000 21.49% 81,033 22,586 29,661
9 2007 Oregon 4,386,143,000 907,960,000 20.70% 38,553 4,741 10,300
10 2007 New Hampshire 199,051,000 38,967,000 19.58% 4,166 268 860
1 2007 Washington 6,792,856,000  1,209,825,000 17.81% 39,284 3,293 11,063
2 2007 Maine 617,190,000 100,586,000 16.30% 8,136 718 1,886
13 2007 Arizona 3,234,552,000 457,136,000 14.13% 15,637 964 3,200
14 2007 New York 4,418,634,000 610,492,000 13.82% 36,352 2,222 9,273
15 2007 Nevada 513,269,000 70,672,000 13.77% 3,131 339 827
16 2007 New Mexico 2,175,080,000 249,679,000 11.48% 20,930 2,085 4,773
17 2007 Vermont 673,713,000 77,314,000 11.48% 6,984 562 1,884
18 2007 Utah 1.415,678,000 159,907,000 H1.30% 16,700 1,410 4271
19 2007  Michigan 5,753.219,000 649,304,000 11.29% 56,014 3,234 11,315
20 2007 Pennsylvania 5,808,803,000 653,832,000 11.26% 63,163 2,532 11,722
21 2007 Virginia 2,906,188,000 323,479.000 1H13% 47,383 3,043 10,571
22 2007 Tennessee 2,617,394,000 261,897,000 10.01% 79,280 5020 14,575
23 2007 Idaho 5,688,765,000 541,174,000 9.51% 25,349 2,584 6,588
24 2007 Wyoming 1,157,535,000 109,022,000 9.42% 11,069 1,400 2,716
25 2007 Wisconsin 8,967,358,000 814,758,000 9.09% 78,463 3,381 17,889
26 2007 Maryland 1,835,090,000 163,363,000 8.90% 12,834 876 3,058
27 2007 Louisiana 2,617,981,000 220,282,000 8.41% 30,106 2,225 6,278
28 2007 South Carolina 2,352,681,000 195,068,000 8.29% 25,867 1,320 4310
29 2007 Kentucky 4,824,561,000 378,979,000 7.86% 85,260 7370 18,846
30 2007 North Carolina 10,313,628,000 738,476,000 7.16% 52,913 4,683 12,284
31 2007 Colorade 6,061,134,000 433,460,000 7.15% 37,054 3,793 7,393
32 2007 Montana 2,803,062,000 184,826,000 6.59% 29,524 2,708 6,492
33 2007 Texas 21,001,074,000  1,377,034,000 6.56% 247437 28,743 45,081
34 2007 West Virginia 391,665,000 37,899,000 6.41% 23,618 894 3,251
35 2007 Ohic 7.070,212.000 450,132,000 6.37% 75,861 3,743 14,057
36 2007 Georgia 7,112.866,000 425,976,000 5.99% 47,846 3,949 10,225
37 2007 Alabama 4,415,550,000 232,396,000 5.26% 48,753 3,557 9,541
38 2007 Oklahoma 5,806,061,000 304,348,000 5.24% 86,565 7.816 16,826
39 2007 i 4,876.781,000 249,339,000 3% 41,959 2,722 8,441
40 2007 7,512.926,000 358,082,000 4.77% 107,825 6,225 18,263
41 2007 13,180,466,000 363,523,000 4.28% 80,992 3,848 19,337
42 2007 Indiana 8,271,291,000 352,461,000 4.26% 60,938 2,665 11,240
43 2007 Arkansas 7.508.806,000 304,962,000 4.06% 49346 4,133 10,265
44 2007 Hiinot 13.329,107,000 504,092,000 3.78% 76,860 3,043 16,369
45 2007 Delaware 1,083,035.000 40,029,000 3.70% 2,546 178 647
46 2007 Kansas 14,413,182,000 454,788,000 3.16% 65,531 4,906 14,437
47 2007 North Dakota 6,084.218,000 184,437,000 3.03% 31,970 1,681 7,881
4% 2007 South Dakota 6,570.450,000 196,534,000 2.99% 31169 2,132 8,465
49 2007 Nebraska 506,035,000 456,436,000 2.94% 47,712 4,435 14,603
30 2007 lowa 20,418,096,000 542,919,000 2.66% 92,856 5,005 23287
7
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For more information:
Robert A. Smith

Farm Credit Fast

2668 State Route 7, Suite 21
Cobleskill, NY 12043

518.296.8188
robert smithiectarmereditoast.com
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Rowvert A. S mith
2668 State Route 7, Suite 21
Cobleskill, New York 12043
518.296.8188

Employment

Senior Vice President, Public Affairs and Knowledge Exchange
Farm Credit East, ACA

Cobleskill, New York

December 2006 to current

Vice President, Governmental Relations

CoBank, ACB

Washington, DC

February 1995 to December 2006

Director of Support Scrvices

Office of General Services, New York State

Albany, New York

October 1992 to January 1995

Assistant Secretary to the Governor

Office of Governor Mario Cuomo

Albany, New York

October 1989 to October 1992

Deputy Commissioner, Executive Assistant and Policy Analyst
Department of Agriculture and Markets

Albany, New York

May 1984 to October 1989

Director of Governmental Relations and Information Services
Other staff positions

New York Farm Bureau

May 1976 to May 1984

Education

Moravia Central School, Moravia, New York, 1972
Bachelor of Science, Cornell University, College of Agriculture and Life Sciences, 1976

9
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA

WAYCROSS DIVISION
EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION,
Plaintiff, CIVIL ACTION NO.
v.
JURY TRIAL DEMANDED

HAMILTON GROWERS, INC. d/b/a
SOUTHERN VALLEY FRUIT AND
VEGETABLE, INC,, '

Defendant.

COMPLAINT

This is an action under Title VII of the Civil Rights Act of 1964 ("Title
VII™), as amended, and Title T of the Civil Rights Act of 1991 to correct unlawful
employment practices on the basis of national origin and/or race and to provide
appropriate relief to Johnny Blackwell, Latoya Blackwell, Michael Blakely,
Michael Collins, Kimble Daniels, Fiona Dawson, Rickey Forrest, Terrick Grant,
Willie Harmon, Richard Jones, Joanna Lee, Johnny Moore, Sammy Myricks,
Jimmy Pasley, Courtney Ranger, Ronnie Severson, Quincy Thomton, Zandrea

Wade and Alicia Ware, and other aggrieved individuals (“class members™) who
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worked for Hamilton Growers, Inc. d/b/a Southern Valley Fruit and Vegetable, Inc.
(the “Defendant”) in Norman Park, Georgia from January 2009 to present and who
were adversely affected by such practices. The Plaintiff alleges that Defendant
engaged in a pattern or practice of unlawful discrimination by terminating and/or
constructively discharging Americans based on national origin. The Plaintiff
further alleges that Defendant intentionally and unlawfully terminated African
Americans based on race and/or national origin. The Plaintiff further alleges that
Defendant engaged in a pattern or practice of unlawful discrimination by placing
individuals who were born in the United States and of American national origin in
less desirable job assignments and providing fewer work opportunities on the basis
of their national origin, resulting in such persons earning less than their non-
American comparators. Plaintiff also alleges that Americans were subjected to
different terms and conditions of employment based on their national origin.

JURISDICTION AND VENUE

I, Jurisdiction of this Court is invoked pursuant to 28 U.S.C. §§ 451,
1331, 1337, 1343, and 1345. This action is authorized and institated pursuant to
Section 706(f)(1) and (3) of Title VII of the Civil Rights Act of 1964, as amended,
42 U.S.C. § 2000e-5(f)(1) and (3) and 2000e-6 (“Title VII”), and Section 102 of

the Civil Rights Act of 1991, 42 U.S.C. § 1981a.

%]
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2. The employment practices alleged to be unlawful were committed
within the jurisdiction of the United States District Court for the Southern District
of Georgia, Waycross Division.

PARTIES

3. Plaintiff, the Equal Employment Opportunity Commission (the
“Commission”), is the agency of the United States of America charged with the
administration, interpretation and enforcement of Title VII, and is expressly
authorized to bring this action by Section 706(f)(1) and (3) and Section 707(a) of
Title VII, 42 U.S.C. §§ 2000e-5(f)(1) and (3), and 2000e-6(a).

4. At all relevant times, Defendant Employer has continuously been a
corporation doing business in the state of Georgia and the city of Norman Park,
and has continuously had at least 15 employees.

5. At all relevant times, Defendant Employer has continuously been an
employer engaged in an industry affecting commerce within the meaning of
Sections 701(b), (g), and (h) of Title VII, 42 U.S.C. §§ 2000e(b), (g), and (h).

STATEMENT OF CLAIMS

6. More than thirty days prior to the institution of this lawsuit, Johnny
Blackwell, Latoya Blackwell, Michael Blakely, Michael Collins, Kimble Daniels,
Fiona Dawson, Rickey Forrest, Terrick Grant, Willie Harmon, Richard Jones,

Joanna Lee, Johnny Moore, Sammy Myricks, Jimmy Pasley, Courtney Ranger,
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Ronnie Severson, Quincy Thorton, Zandrea Wade and Alicia Ware (“Charging
Parties”) filed charges of discrimination with the Commission alleging violations
of Title VII by Defendant Employer. All conditions precedent to the institution of
this lawsuit have been fulfilled.

Termination Based on Nationa] Origin

7. Since at least January 2009, Defendant Employer has engaged in
unlawful employment practices at its Norman Park location, in violation of Section
703(a) of Title VI, 42 U.S.C. §2000e-2(a), by unlawfully subjecting a class of
American employees to a pattern or practice of discriminatory treatment by
disproportionately terminating them based on their national origin.

8. Defendant hired approximately 114 American workers and 370
workers from Mexico (“Mexican workers™) for the agricultural growing season in
2009.

9. By June 2009, at least 58 American workers were terminated or
constructively discharged, and on information and belief, the overwhelming
majority of American workers were terminated or constructively discharged prior
to the close of the 2009 growing season.

10.  Few to none of the Mexican workers were involuntarily terminated or

constructively discharged during the 2009 growing season.
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11.  Defendant hired approximately 233 American workers and 518
Mexican workers for the agricultural growing season in 2010.

12, Approximately 80 Americans were fired on May 21, 2010. The
Human Resources representative told them “All you Americans are fired.”

13. By June 2010, at least 220 American workers were terminated or
constructively discharged.

14. Few to none of the 518 Mexican workers were involuntarily
terminated or constructively discharged during the 2010 growing season.

15.  The termination of American workers in 2009 and 2010 was based on
their national origin.

Termination Based on Race and /or National Origin

. 16, Since at least June 2009, Defendant Employer engaged in unlawful
employment practices at its Norman Park location, in violation of Section 703(a) of
Title VII, 42 U.S.C. §2000e-2(a), by intentionally and unlawfully terminating a
group of African American (black) employees on the basis of their race.

17. On June 1, 2009 at least sixteen Africaﬁ American workers were
summarily terminated, including Johnny Blackwell, Michael Blakely, Michael
Collins, Rickey Forrest, Terrick Grant, Willie Harmon, Richard Jones, Johnny
Moore, Sammy Myricks, Jimmy Pasley, Quincy Thoruton, Earl Davis, Jerry Davis,

Timothy McNealy, Gary Sims and Michael Tuff.
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18. At the time the decision to discharge these individuals was made, the
terminating official said “All you black American people, Pk you all.. [Just go
to the office and pick up your check.”

19.  Willie Harmon, African American, who was not working on the day
of the June 1, 2009 mass firing, learned upon his return to work shortly thereafter
that he, too, had been terminated. He was told by one of Defendant’s supervisors
that all of the African Americans had been fired.

20.  When Willie Harmon asked why he was terminated, he was told “no
specific reason” by the Humaﬁ Resources representative.

21.  Richard Jones, African American, who was not present during the
termination arrived shortly thereafter and observed his African American co-
workers standing in line to receive their final checks. He too was terminated and
given his final check.

22.  The termination of these sixteen individuals was based race and/or
national origin.

23, On May 9, 2009, Defendant terminated at least seven African
American (black) workers, including Fiona Dawson, Zandrea Wade, Alicia Ware,
Victoria Bigelow, Maxine Harris, Kayla McCloud and Trina Scott for the express

reason that Defendant had been required to pay them over $40.00 in make-up pay.
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24.  Make-up pay is required when an employee performs piece-work
labor, bﬁt does not gather enough pieces to earn the equivaleht of minimum wage
during the pay period. In that event, the Defendant was required to pay “make-up
pay”, the difference between the amount earned and the prevailing minimum wage.

25.  Although at least fifty workers from Mexico were paid over $40.00 in
make-up pay for a pay period, none of these workers were terminated.

26. The Defeﬁdant’s articulated reason for terminating the African
American workers identified in Paragraph 23 is pretextual because not all persons
who had received more than $40.00 in make-up pay were terminated, i.e., the rule
was not applied to foreign workers.

27. The African Americans identified ‘in Paragraph 23 were terminated
based on their race and/or national origin.

Disparate Terms and Conditions of Employment

28.  Since at least March 2009, Defendant Employer engaged in unlawful
employment pra;tices at its Norman Park location, in violation of Section 703(a) of
Title VII, 42 U.S.C. §2000e-2(a), by intentionally and unlawfully subjecting
Americans to disparate terms and conditions of employment based on their
national origin and/or race (black).

29.  During the 2009 and 2010 growing and harvesting seasons, Defendant

gave American workers discriminatory job assignments which resulted in them
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eaming less pay than workers from Mexicé. This was done by systemically
assigning American workers to pick vegetables on a piece-work basis from rows
which had less desirable produce or already been picked by workers from Mexico.

30.  During the 2009 and 2010 growing and harvesting seasons, Defendant
engaged in a pattern and practice of giving American workers less job
opportunities than workers from Mexico. Defendant accomplished this by
habitually delaying work start times, sending American workers home and denying
them the opportunity to work at all, or ending their workday while allowing
Mexican workers to continue to work.

31. The practices complained of in Paragraph 30 resulted in American
workers receiving less work hours and less pay than their counterparts from
Mexico.

32. During the 2009 and 2010 growing and harvesting seasons, the
Defendant engaged in a pattern or practice of assigning Mexican workers to more
favorable job assignments in the packing shed and/or those paid on an hourly basis
while assigning American workers to field jobs paid by the piece.

33. The unlawful employment practices complained éf in paragraphs 7
through 32 above were done with malice or with reckless indifference to the
federally protected rights of the Charging Parties and the American and African

American (black) class members.
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PRAYER FOR RELIEF

Wherefore, the Commission respectfully requests that this Court:

A. Grant a permanent injunction enjoining Defendant Employer, its
officers, agents, servants, employees, attorneys, and all persons in active concert or
participation with them, from engaging in a pattern or practice of terminating
American and African American persons based on national origin and race in its
Georgia facilities and work sites, and engaging in any other employment practice
which discriminates on the basis of national origin or race.

B.  Grant a permanent injunction enjoining Defendant Employer, its
officers, agents, servants, employees, attorneys, and all persons in active concert or
participation with them, from engaging in a pattern or practice of assigning persons
to jobs based on national origin or race in its Georgia facilities and work sites.

C. Grant a permanent injunction enjoining Defendant Employer, its
officers, agents, servants, employees, attorneys, and all persons in active concert or
participation with them, from subjecting American and African-American
employees to disparate terms and conditions of employment based on national
origin and/or race.

D.  Order Defendant Employer, to ‘institute and carry out policies,

practices, and programs which provide equal employment opportunities for all
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American and African-American employees, and which eradicate the effects of its
past and present unlawful employment practices.

E.  Order Defendant Employer to make whole the Charging Parties and
the class members, by providing appropriate back pay with prejudgment interest, in
amounts to be determined at trial, and other affirmative relief necessary to
eradicate the effects of its unlawful employment practices.

F.  Order Defendant Employer to make whole the Charging Parties and
the class members, by providing compensation for past and future pecuniary losses
resulting from the unlawful practices described in paragraphs 7 through 32 above,
including job search expenses, in amounts to be determined at trial.

G.  Order Defendant Employer to make whole the Charging Parties and
the class members, by providing compensation for past and future non-pecuniary
losses resulting from the unlawful employment practices complained of in
paragraphs 7 through 32 above, including emotional pain, suffering,
inconvenience, loss of enjoyment of life, and humiliation, in amounts to be
determined at trial.

‘H. Order Defendant Employer to pay to the Charging Parties and the
class members punitive damages for its malicious and/or reckless conduct

described in paragraphs 7 through 32 above, in amounts to be determined at trial.

10
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L Grant such further relief as the Court deems necessary and proper in
the public interest.
I Award the Commission its costs in this action.

JURY TRIAL DEMAND

The Commission requests a jury trial on all questions of fact raised by its
Complaint.

Respectfully submitted,

P. DAVID LOPEZ
General Counsel

JAMES L. LEE
Deputy General Counsel

GWENDOLYN YOUNG REEMS
Associate General Counsel

9/29/2011 s/ Robert K. Dawkins
Date ROBERT K. DAWKINS
Regional Attorney
Georgia Bar No. 076206

OTTRELL FERRELL EDWARDS
Supervisory Trial Attorney
Georgia Bar No. 141979

JAMES L. CERWINSKI
Trial Attorney
(eorgia Bar No. 277846

- U.S. EQUAL EMPLOYMENT

OPPORTUNITY COMMISSION
Atlanta District Office
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100 Alabama Street, SW, Suite 4R30
Atlanta, Georgia 30303

Telephone: (404) 562-6818
Facsimile: (404) 562-6905
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Upstate Niagara Cooperative, Inc.

25 Anderson Road, Buffalo, NY 14225, | 716.892.3156 | Fax:716.892.3157 | upstateniagara.com

October 3, 2011

Honorable Charles Schumer

Chairman

United States Senate Judiciary Committee

Subcommittee on Immigration, Refugees and Border Security
224 Dirksen Senate Office Building

Washington, DC 20510

ionorable John Cornyn

Ranking Member

United States Senate Judiciary Committee

Subcommittee on Immigration, Refugees and Border Security
224 Dirksen Senate Office Building

Washington, DC 20510

Dear Chairman Schumer and Ranking Member Cornyn:

I am submitting these comments on behalf of Upstate Niagara Cooperative, Inc. (“Upstate
Niagara™), regarding the urgent need to enable the dairy industry to obtain sufficient foreign-born
workers who have legal documents authorizing them to work in the United States. Thank you
for this opportunity,

Upstate Niagara is a dairy cooperative with about 360 dairy farm family members who are
located in Western New York. Upstate Niagara markets about1.8 billion pounds of milk
annually through its dairy businesses that are owned and operated on behalf of its dairy farm
family members. These operations include fluid and cultured products plants that employ about
1,000 people off the farm, showing that helping dairy farm families also helps to employ those
who do not work on farms.

Upstate Niagara is a member of National Milk Producers Federation (“NMPF”) and we support
the positions that they are submitting in their letter to you. In this submission, we will emphasize
several of the views that they express. Similarly, Upstate Niagara is a member of Northeast
Dairy Farmers Cooperatives (‘'NDFC”) and we support the views expressed in the submission to
this Subcommittee from that organization.

There is a Persistent Shortage of U.S. Workers in the Dairy Industry

As NMPF notes, “[i]t is generally acknowledged that shortages of domestic labor in all
agricultural sectors have increased over the last two decades™ and “[t}he dairy industry today
simply cannot operate without immigrant workers.” Despite the current high levels of
unemployment and underemployment in the United States, “[t}here is abundant and conclusive
evidence that most Americans these days are just not willing to engage in agricultural work.”

Therefore, in order to maintain and expand the dairy industry in the United States, a reliable,
legal workforce of foreign-borm workers must be permitted by Federal and state governments.

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00352 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.308



347

The Dairy Industry is Excluded from the H-2A Program

The H-2A Program is designed for the types of agriculture that use seasonal workers for planting
and harvesting. In contrast, dairy farms need workers throughout all 12 months of the year.
Furthermore, it takes a number of months, if not years, to train a worker well enough so that they
can safely and efficiently operate the complicated equipment that is used on modern dairy farms.
The workers also need time and training to master the techniques used to manage a dairy herd
successfully, such as feeding the cows properly, spotting a cow’s health problem, abiding by
sustainable environmental practices, and caring for the cows in a humane way.

Therefore, as set forth in detail by National Milk’s submission, the H-2A Program needs to be
modified through legislative and regulatory changes so that it meets the urgent needs of the dairy
industry.

In particular, the workers must be permitted to stay on the same farm for the full year, as
authorized by S. 852; H.R. 1720; and H.R. 3024. Upstate shares the strong belief of NMPF “that
when Congress considers establishing or reforming an agricultural guestworker visa program,
that program must enable year-round work for dairy workers.” Upstate Niagara “cannot support
any visa program that treats dairy in the same manner that [it] treats a seasonal agricultural
industry.”

E-Verify without an Effective Agricultural Guestworker Program will Decimate the
Agricultural Sector

If Federal and state governments are going to implement stricter enforcement of immigration
laws, such as establishment of E-Verify, then it becomes even more essential to provide feasible
ways for all of agriculture, including dairy farmers, to obtain foreign bom workers who can work
on our farms legally.

As NMPF noted, “[i]f Congress is going to enact a nationwide E-Verify requirement, then it also
needs to provide agriculture with a workable guestworker program to meet our future needs and
a means to allow those who are currently working in undocumented status to be eligible for the
guestworker program. A failure to do so risks severely damaging the economic vitality of the
nation’s entire agricultural sector.” :

NMPF Recommendations for Agricultural Worker Immigration

NMPF’s submission lists a number of principles that its immigration task force has formulated
over the past several years. Upstate Niagara supports these principles as a well thought out
approach to this difficult, complex problem.

BB upstace Farms Deiry Products | Imtensc Plavored Milks | Bison Cultured Products
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In particular, we want to emphasize the importance of enabling currently undocumented workers
to continue working in the United States. As NMPF noted, these undocumented workers

“possess skills and training that make them essential to the proper functioning of our dairy farms.

There is simply no replacement workforce available to dairy farms, and the loss of the majority
of our current workforce would decimate our industry.”

If it is felt that undocumented workers need to be forced to return to their home country and then
re-admitted with a valid visa, please make sure that procedures and resources are available to
enable them to obtain such a visa as soon as possible, i.e., within a few days.

Similarly, once a worker is authorized to work in the U.S, dairy industry, we need to keep that
skilled, expert worker here as long as possible, at least for a 3-year period with the ability to
renew for additional 3-year periods.

Conclusion

As National Milk concludes in their submission, “[a]n enforcement-only regime, without a
rational guestworker program and a process that allows the undocumented to participate in that

guestworker program, will devastate the dairy industry, the agriculture sector and rural
America.”

Thank you again for giving Upstate Niagara a chance to share its thoughts with the
Subcommittee.

Respectfully submitted,

Timothy R. Harner
General Counsel

GRS  Upstote Farms Diiry Products | Intense Flavored Mitks | Bison Cultured Produets
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MAPLE LAWN FARMS INC.
7868 ALLOWAY ROAD
LYONS, NEW YORK 14489
315-946-6993

October 3, 2011

Honorable Charles Schumer

Chairman

United States Senate Judiciary Committee

Subcommittee on Immigration, Refugees and Border Security
224 Dirksen Senate Office Building

Washington, DC 20510

Honorable John Cornyn

Ranking Member

United States Senate Judiciary Committee

Subcommittee on Immigration, Refugees and Border Security
224 Dirksen Senate Office Building

Washington, DC 20510

Dear Chairman Schumer and Ranking Member Cornyn:

Thank you for the opportunity to express my views about the unique challenges facing

American dairy farmers as we struggle to find enough workers to operate our dairy farms.

Our family operates a family dairy farmer in Western New York. We {my wife, two
sons, and myself) milk about 450 cows and operate about 1,150 acres in Lyons, New
York. To help us, we employ about 4 full-time workers and 5 part-time workers.

1 serve as President of the Board of Directors of Upstate Niagara Cooperative, Inc., a
dairy cooperative with 360 members and five dairy plants. We market almost 2 billion
pounds of Western New York milk annually.

Upstate Niagara is 2 member of National Milk Producers Federation and we support the
positions that they are submitting in their letter to you. I want to emphasize the
importance of several points that they make.

There is a Persistent Shortage of U.S. Workers in the Dairy Industry

1 know from first hand experience, and from the experiences of fellow dairy farmers in
Western New York, that it is impossible to find enough American born workers to keep
our farms running. Even thru this period of high unemployment, it is still nearly
impossible to find farm workers.

09:10 Jan 12,2012 Jkt 071756 PO 00000 Frm 00355 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\71756.TXT SJUD1 PsN: CMORC

71756.311



VerDate Nov 24 2008

350

On our farm, we have somewhat reduced this problem by using robots. In recent years,
we purchased seven robots to milk our cows 24 hours a day, 365 days a year. Our use of
robots has reduced our dependence on foreign-born workers. However, even with the
increasing use of robots by our farm and others in Western New York, there are not
nearly enough Americans willing to work on our dairy farms to meet our current needs,
much less our future needs as the Northeastern dairy industry needs to expand to meet the
increased demand for dairy products; most notably yogurt.

The Dairy Industry is Excluded from the H-2A Program

The H-2A Program is designed for the types of agriculture that use seasonal workers for
planting and harvesting. In contrast, dairy farms, including ours, need workers
throughout all 12 months of the year. Furthermore, it takes a number of months, if not
years, to train a worker well enough so that we can entrust them with the complicated
equipment and complex regimen needed to manage a dairy herd successfully. Many of
our farm jobs today are skilled jobs, some requiring supervision of other employees.

Therefore, as set forth in detail by National Milk’s submission, the H-2A Program needs
to be modified through legislative and regulatory changes so that it meets the urgent
needs of the dairy industry.

E-Verify without an Effective Agricultural Guestworker Program will Decimate the
Agricultural Sector

If Federal and state governments are going to implement stricter enforcement of
immigration laws, such as establishment of E-Verify, then it becomes even more essential
to provide a feasible ways for all of agriculture, especially dairy farmers, to obtain
foreign born workers who can work on our farms legally.

NMPF Recommendations for Agricultural Worker Immigration

NMPF’s submission lists a number of principles that its immigration task force has
formulated over the past several years. As a member of that task force, I am pleased to
support them as a well thought out approach to this difficult, complex problem.

In particular, I want to emphasize the importance of enabling responsible currently
undocumented employed workers to continue working in the United States. As I said
above, we need the skills and expertise of our existing workers. If it is felt that
undocumented workers need to be forced to return to their home country and then re-
admitted with a valid visa, please make sure that procedures and resources are available
to enable them to obtain such a visa as soon as possible, i.e., within a few days

Similarly, once a worker is authorized to work in the U.S. dairy industry, we need to keep
that skilled, expert worker here as long as possible, at least for a 3-year period with the
ability to renew for additional 3-year periods.
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