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A REVIEW OF THE OFFICE OF
SPECIAL COUNSEL AND MERIT
SYSTEMS PROTECTION BOARD

TUESDAY, MARCH 20, 2012

U.S. SENATE,
SUBCOMMITTEE ON OVERSIGHT OF GOVERNMENT
MANAGEMENT, THE FEDERAL WORKFORCE,
AND THE DISTRICT OF COLUMBIA,
OF THE COMMITTEE ON HOMELAND SECURITY
AND GOVERNMENTAL AFFAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:32 p.m., in Room
342, Dirksen Senate Office Building, Hon. Daniel K. Akaka, Chair-
man of the Subcommittee, presiding.

Present: Senator Akaka.

OPENING STATEMENT OF CHAIRMAN AKAKA

Chairman AKAKA. I call this hearing of the Subcommittee on
Oversight of Government Management, the Federal Workforce and
the District of Columbia to order.

Aloha and good afternoon. I would like to thank you all for join-
ing us today at this hearing to review the Office of Special Counsel
(OSC) and the Merit Systems Protection Board (MSPB).

I would like to welcome our two very distinguished witnesses—
Special Counsel Carolyn Lerner and Chairman Susan Grundmann.

The Civil Service Reform Act (CSRA) of 1978 created the Office
of Special Counsel and the Merit Systems Protection Board to safe-
guard the merit system principles to help ensure that Federal em-
ployees are free from discriminatory and retaliatory actions, espe-
cially against those who come forward to disclose government
waste, fraud and abuse.

I believe these two agencies to be among the most important to
Federal employees. At a time when resources are limited, both
agencies provide essential protections to employees so they can per-
form their duties in the best interests of the American public.

The Board is responsible for monitoring the Federal Govern-
ment’s merit-based system of employment by hearing and ruling on
Federal employees’ appeals of job removals and other major per-
sonnel actions. The Board also reviews the Office of Personnel
Management (OPM) rules and regulations, and conducts studies
that evaluate Federal merit systems policies, operations and prac-
tices.

o))
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OSC is charged with protecting Federal employees and job appli-
cants from prohibited personnel practices (PPPs) like reprisal for
whistleblowing. OSC serves as a safe and secure channel for Fed-
eral workers who wish to disclose violations of law, gross mis-
management or waste of funds. In addition, OSC enforces and pro-
vides advisory opinions regarding the Hatch Act and protects the
rights of military veterans and reservists under the Uniformed
Services Employment and Reemployment Rights Act (USERRA).

The laws that the Board and OSC enforce are key protections for
the Federal workforce and for government accountability, more
broadly. For more than a decade, I have worked to reform protec-
tions for Federal whistleblowers. Whistleblowers play a key role in
making the government more effective and save the Federal Gov-
ernment money. Enacting the Whistleblower Protection Enhance-
ment Act (WPEA) is one of my top priorities.

Additionally, earlier this month, I introduced legislation to mod-
ernize the Hatch Act. Congress has not amended this law since
1993. My bill would remove the prohibition on State and local em-
ployees running for partisan elected office, a prohibition that cur-
rently drains OSC of resources and often results in qualified, dedi-
cated public servants not being permitted to run for office. The bill
also would provide the Board with more flexibility in issuing pen-
alties for violations and would treat District of Columbia employees
like other State and local employees. This common sense legislation
would provide a much needed update to the law and would allow
OSC to use its limited resources more efficiently.

As a senior member of the Veterans’ Affairs Committee and a
veteran myself, I believe one of the Federal Government’s most sa-
cred responsibilities is to care for our Nation’s warriors after they
return home. Our dedicated service members should not be worried
about finding employment or returning to work after the comple-
tion of their service. I expect protecting veterans’ rights to be
among the highest priorities of these agencies.

Finally, as our Nation faces pressing fiscal challenges and tough
budget choices, we must remember that safeguarding the merit
system and protecting whistleblowers are critical to an effective,
accountable and efficient government. We must provide the Board
and the OSC the resources they need to do their important work.

With that, I would like once again to thank everyone for being
here today, and I am looking forward to hearing from our wit-
nesses.

Our first panel is—and it is really my pleasure to welcome—
Susan Grundmann, Chairman of the Merit Systems Protection
Board, and Carolyn Lerner, Special Counsel of the United States
Office of Special Counsel.

It is a custom of this Subcommittee to swear in the witnesses,
and I will ask both of you to stand and raise your right hand.

Do you solemnly swear that the testimony you are about to give
this Subcommittee is the truth, the whole truth and nothing but
the truth; so help you, God?

Ms. GRUNDMANN. I do.

Ms. LERNER. I do.

Chairman AKAKA. Thank you.
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Let the record show that the witnesses answered in the affirma-
tive.

I want you both to know that although your remarks are limited,
you can give your statement and your full statements will be in-
cluded in the record.

So Ms. Grundmann, will you please proceed with your state-
ment?

TESTIMONY OF HON. SUSAN TSUI GRUNDMANN,! CHAIRMAN,
MERIT SYSTEMS PROTECTION BOARD

Ms. GRUNDMANN. Thank you, Mr. Chairman. It is an honor to
come before this panel to discuss the steps that the Merit Systems
Protection Board has taken during my tenure as Chairman to en-
sure that the agency fulfills its statutory responsibility to protect
the Federal merit systems.

Joining me today is my colleague and friend, the Vice Chair,
Anne Wagner, and members of our senior staff, whom we welcome.

Mr. Chairman, my chairmanship of the MSPB began in Novem-
ber 2009 and, fortuitously, coincided with President Obama’s
issuance of the Open Government Executive Order, an order that
heralds an unprecedented level of transparency in the Federal Gov-
ernment. Transparency is now a core value at MSPB. It guides our
efforts to promote and safeguard the Federal merit systems and
principles through our adjudication and our studies function.

Transparency has played a major role in our adjudication func-
tion. We have resurrected the practice of oral arguments on legal
issues of significant agency or governmentwide impact. These
issues are briefed, argued and presented before the Board and in-
terested members of our community and the public.

In addition, the Board now routinely calls for amicus briefs on
significant issues of wide-ranging impact, allowing the parties and
stakeholders to weigh in on a particular rule interpretation and in-
fluence. These briefs serve to educate and inform the Board as the
members deliberate on the cases that come before us.

Transparency has also resulted in the changing of the format of
the Board’s decisions. Since June 2010, the Board has issued more
detailed and reasoned decisions in a nonprecedential form. This
new format takes the place of the summary denial, or short form,
that the Board has traditionally used and provides the parties with
additional information about the rationale for the outcome.

This format has assisted in the review of our decisions by our
controlling court, the U.S. Court of Appeals for the Federal Circuit.
As a result, we believe our affirmance rate by the Federal Circuit
is now 98 percent; it is at an all-time high.

And yet, there is more to come. The MSPB is currently in the
process of a comprehensive review of our adjudication regulations,
the first thorough examination and potential revision since our in-
ception in 1978. We are undertaking this endeavor transparently,
with the support and interactive engagement of stakeholders, sister
agencies and customers in the MSPB community.

And while our adjudication function allows us to resolve existing
disputes, our statutory studies function permits us to suggest best

1The prepared statement of Ms. Grundmann appears in the appendix on page 23.
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practices and recommend improvement and to examine whether
the workforce is managed under the merit systems principles with-
out prohibited personnel practices. We approach this function with
transparency.

Beginning early 2010, the Board embarked on a series of out-
reach activities with stakeholders including agency representatives,
the private bar, union officials, good government affinity groups
and our sister agencies. These meetings culminated in late 2010.
We held our first entirely open government in the Sunshine Act
Meeting in over 10 years. This meeting was specifically dedicated
to our national research agenda. And for the first time, instead of
presenting our stakeholders with a list of topics, we asked them to
suggest topics of their own. Their suggestions will guide our studies
program for the next 3 to 5 years.

We also plan to study the merit principles system as it affects
performance motivation in the Federal Government, preserving the
integrity of the merit system by addressing perceptions of favor-
itism and managing public employees in the public interest. We be-
lieve these studies will help strengthen merit, improve adherence
to the merit principles systems and prevent prohibited personnel
practices which will, in turn, improve service to the public and pro-
vide value to the taxpayer.

We hope that these reports, like our recent reports on prohibited
personnel practices and barriers to whistleblowing, will be useful
to Federal agencies, such as the Office of Special Counsel in ad-
vancing their missions and purposes.

When Congress passed the Civil Service Reform Act of 1978, it
separated the creator of personnel rules for Federal employees from
the adjudicator of those rules. Congress also gave the Board an
independent statutory mission which is essentially a marriage be-
tween our adjudication and our studies function; that is, to study
the significant actions of the Office of Personnel Management.

We have, in this context, reviewed OPM regulations directed at
the Federal Career Intern Program (FCIP), the Outstanding Schol-
ar Program and suitability determinations and limitations in addi-
tion to regulatory topics touched on through oral argument.

Outside of our adjudication function, we plan to review in our
2011 Annual Report an update to OPM’s hiring reform, incor-
porating telework into government dismissal and closure proce-
dures, among other rules.

Unfortunately, we do face many of the same challenges that the
other Federal agencies—confront, which is tightening budgets and
retirements. Our greatest concern is indeed the vast wave of retire-
ments we face internally at MSPB. In the next 2 years, over 30
percent of MSPB’s workforce will be retirement-eligible, and 47
percent of that number is the administrative judges (AJs) who are
responsible for issuing initial decisions in thousands and thousands
of individual cases every year.

Because it takes approximately 2 years of training before an AJ
can work independently, retirement, recruitment and training are
extremely pressing concerns, particularly if appeals increase in the
areas of retirement, veterans’ work, veterans’ claims and as a re-
sult of agency restructuring due to tightening budgets.
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Mr. Chairman, you and your distinguished Subcommittee have
been our strong supporters of our work and mission. Thank you for
your leadership during your successful tenure as either Chairman
or Ranking Member of this Subcommittee and its predecessor sub-
committees. You have been a champion for effectiveness and effi-
ciency in the Federal Government, an early advocate for greater
workforce flexibilities, such as telework, and a consistent voice for
fair treatment of Federal employees. Your efforts to protect the
rights of whistleblowers are renowned, and your ability to bring
hegiglation to the Senate floor, important legislation, is notable in-

eed.

Thank you for this opportunity to talk about the important work
we do. I look forward to answering your questions.

Chairman AKAKA. Thank you very much, Chairwoman
Grundmann.

Ms. Lerner, will you please proceed with your statement?

TESTIMONY OF HON. CAROLYN LERNER,! SPECIAL COUNSEL,
U.S. OFFICE OF SPECIAL COUNSEL

Ms. LERNER. Thank you. I am delighted to be here today to tes-
tify about the United States Office of Special Counsel. It is also an
honor to be on this panel with MSPB Chair Grundmann.

I am joined today by senior members of my agency, and I would
like to recognize them and thank them for their support as well.

Chairman Akaka, before I go into the good work being done by
the Office of Special Counsel, I would like to take just a moment
to commend you for the phenomenal work that you have done in
Congress. Throughout your long career, you have been a leader in
advancing stronger whistleblower protections for Federal employ-
ees, most recently, with the reintroduction of the Whistleblower
Protection Enhancement Act.

When we spoke last week, you told me that after serving for so
many years in the Congress you wanted to be able to spend more
time with your many children, grandchildren and great grand-
children in Hawaii. And you and they certainly deserve that oppor-
tunity, but please know that your other family, the family of the
Federal workforce, deeply appreciates all that you have done for
them and your service on their behalf.

It has been an honor to get to know you, and I look forward to
working closely with you over the next few months to see the Whis-
tleblower Protection Enhancement Act enacted and to reform the
Hatch Act.

It was just a little over a year ago that I was here for my nomi-
nation hearing. Since then, much has changed at the Office of Spe-
cial Counsel, and I am pleased to have this opportunity to share
these changes with you today.

The Office of Special Counsel safeguards the merit system for
over 2.1 million Federal employees. We have four distinct missions:
We protect employees from prohibited personnel practices, particu-
larly retaliation. We provide a safe and secure channel for employ-
ees to disclose waste, fraud and abuse, and health and safety viola-
tions. We enforce the Hatch Act, which keeps the Federal work-

1The prepared statement of Ms. Lerner appears in the appendix on page 36.
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place free from political coercion and improper partisan politics.
And we protect the employment rights of veterans and service
members.

We fulfill these roles with a career staff of about 110 employees
and the smallest budget of any Federal watchdog agency.

In the past, I have talked about how the OSC is the best kept
secret in government. I am pleased to report that seems to be
changing. Caseloads are increasing in all of our programs. In just
one important area, whistleblower disclosures, our numbers are up
32 percent over last year’s levels. But while our workload increases
at record rates, OSC’s budget has remained relatively flat.

Even with our modest budget, the OSC gets a lot of bang for the
buck. We know that whistleblower disclosures save tax dollars and
make the government more efficient.

For example, in one recent case, a whistleblower disclosed that
the Army had failed to properly review an $8 million contract, re-
sulting in a substantial overpayment to the contractor. OSC’s ef-
forts will result in a significant recovery of tax dollars and reforms
that will help prevent something like this from happening again.

In another case, a Department of Homeland Security (DHS)
whistleblower told OSC that more than 145 border patrol officers
were improperly being paid overtime. By stopping these payments,
the government saved approximately $2 million annually at just
one DHS facility. And because of OSC’s intervention, the Border
Patrol instituted an agencywide policy to improve the use of over-
time and prevent something like this from happening again.

These types of results are not unique. OSC’s efforts to support
whistleblowers often stop both the immediate problem and spark
wider reforms.

Indeed, this was the result when whistleblowers at the U.S. Mili-
tary’s mortuary in Dover disclosed the improper handling of human
remains. After OSC intervened, the Air Force took wide-scale cor-
rective action. Our report also prompted other whistleblowers to
come forward and report the dumping of remains in a landfill. The
Air Force is now better able to uphold its sacred mission on behalf
of fallen service members and their families.

Beyond specific casework, since I took office, we have launched
several important new initiatives, and I want to talk about just a
few of them. I will start with one that I know is on your list as
well—Hatch Act reform—and I thank you, Senator Akaka, for in-
troducing the Hatch Act Modernization Act of 2012.

This bipartisan, good government legislation will prevent unnec-
essary Federal interference with State and local elections, and it
will allow well qualified candidates to serve their communities. It
will also fix the overly restrictive penalty structure that currently
exists for Federal employees.

A second initiative that I launched is the Retaliation Pilot
Project. This project allows employees from any of our units to
spend 6 months in the Investigation and Prosecution Unit, working
on whistleblower retaliation cases. It is already beginning to reduce
our backlog, and it also provides a great professional development
opportunity for our employees.

Third, I have strengthened OSC’s Alternative Dispute Resolution
Program (ADR). We have brought in an expert mediator and
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partnered with the Federal Mediation and Conciliation Service
with an interagency agreement. A strong ADR program helps re-
solve many cases without resource-intensive investigations and liti-
gation. It also provides for quicker and better results for both em-
ployees and agencies alike.

Finally, we initiated a demonstration project for the Uniformed
Services Employment and Reemployment Rights Act program. This
project significantly increases OSC’s role in protecting the employ-
ment rights of veterans and service members.

So in conclusion, over the last 8 months, we have been very busy
and we have been very productive.

I thank you, and I thank this Subcommittee for its continued
support of our important work, and I look forward to answering
your questions.

Chairman AKAKA. Thank you very much to both of our witnesses.

I would like to thank you both for you leadership in these impor-
tant areas.

My first question to both of you is your agencies’ statutory mis-
sions are intertwined with each other’s, along with the statutory
missions of the Office of Personnel Management, the Federal Labor
Relations Authority (FLRA) and the Equal Employment Oppor-
tunity Commission (EEOC).

What are your agencies doing to work together? What are you
doing to work together along with other sister agencies in the Fed-
eral Government to protect Federal employees?

Any one of you may begin.

Ms. LERNER. I am happy to start or I will defer to you, Susan.

Ms. GRUNDMANN. Go ahead.

Ms. LERNER. OK, I will start on this one.

We do have several sister agencies, and we have been working
hard to establish ties with all of them, really.

And the MSPB is certainly our closest sister agency, both figu-
ratively and literally. We are about a block away from each other,
and our work is so closely linked. In fact, the OSC used to be part
of the MSPB.

Some of the things that we have done to establish a better rela-
tionship, from the very simple, like visiting the MSPB—our senior
staff went over and met with the entire agency, and they will recip-
rocate for us. We have consulted with the MSPB when we were set-
ting up our mediation program. We filed an amicus brief when the
Board called for them on the security clearance issue. We have
been more actively seeking formal stays from the MSPB, and that
helps us to get voluntary stays as well from agencies. And, we have
been using their reports. In particular, I have used their report on
employee perceptions of prohibited personnel practices and barriers
to making disclosures in doing outreach.

You mentioned the EEOC as well, and we have been reaching
out to them. We are working right now on a work-sharing agree-
ment, or a memorandum of understanding (MOU), to more effi-
ciently process mixed cases.

I have met with the head of the Office of Federal Operations
about ways to do outreach to Federal agencies.
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I have met with Commissioner Feldblum regarding sexual ori-
entation cases, and their representatives have attended one of our
stakeholder meetings on LGBT issues.

You mentioned the (FLRA), and I have also met with the head
of that agency, Carol Pope, regarding best practices in agency man-
agement.

And, OPM continues to refer cases to us, and we continue to
have a strong working relationship with them.

So we are trying very hard to coordinate with our sister agencies
and find ways to work together.

And I will just mention one more agency—the Federal Mediation
and Conciliation Service. I mentioned in my opening statement we
entered into an interagency agreement with them to help us be
more efficient in the way we provide mediation services. And they
have offices all across the country, and so it is very good for us to
be able to have cases mediated out in the field. It saves us money,
it is more efficient, and it is a better use of resources.

So there are lots of ways to work together, and we are exploring
them all.

Chairman AKAKA. Thank you very much for your response, Spe-
cial Counsel Lerner. Chairman Grundmann.

Ms. GRUNDMANN. Thank you, Mr. Chairman.

Like the Special Counsel, we have interacted in many ways with
all our sister agencies, and we do so with a certain amount of re-
spect for the various jurisdictions as we are the adjudicator of
many of the things that come before us.

But that aside, going back at least over a year, each of these
agencies that you have mentioned.

And a problem that has paid a visit to the MSPB, their leader-
ship. They have brought their processes, their vision, their goals
and their challenges before us to share in front of all our agency
employees.

With respect to particularly if we look at the adjudication regula-
tions and our review of our adjudication regulations, our proposed
regulations have gone out to OPM, to the Special Counsel, to
EEOC, asking for their input before we go into the public rule-
making process.

As Ms. Lerner mentioned, we do issue routine calls for amicus
briefs. We have done, so far, eight in the last 2 years, and all these
agencies participate when they believe it is appropriate.

And finally, we have designed a strategic plan. It is unveiled on
our Web site. Copies of the draft strategic plan went to all the
agencies for their input and their assessment. We understand that
we received some very positive statements from our stakeholders,
from our sister agencies, and even in the early days of Special
Counsel Lerner’s arrival we worked with her team to design their
strategic plan.

So it is a good working relationship with all these agencies, bear-
ing in mind the role that we take.

Chairman AKAKA. Well, thank you very much. I am glad to hear
your responses.

I have often said that a problem that our government organiza-
tions have, and our government really, is that, because of its size,
it can be unwieldy.
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When I was Chairman of the Veterans’ Affairs Committee and
also senior member of the Armed Services, I worked to improve
communication between Federal officials, and now the secretaries
and deputy secretaries speak to each other. And I smile because it
has been something that has saved time. By lifting the phone, we
can talk to each other and things get done. And there are no letters
that need to be written, and so things really move quickly.

Of course, this is important. Communication needs to exist
throughout the Federal Government. So I am glad to hear that you
are both able to do as much of that as possible, because it will cer-
tainly save time and make the government more effective.

Ms. Grundmann and Ms. Lerner, the 1978 Civil Service reforms
separated your agencies from the previous Civil Service Commis-
sion. The OSC originally was part of the Board, but the 1989 whis-
tleblower reforms separated your agencies from each other.

Will you please discuss your agencies’ respective roles and why
it is important for them to function independently of other Federal
workforce agencies? Ms. Grundmann.

Ms. GRUNDMANN. Let me take a shot at it.

The separation is important. It is significant in that the Civil
Service Reform Act separated a number of agencies in our view, to
maintain our neutrality and our impartiality in adjudicating
whether the merit systems are being protected and whether the
public interest is served in a civil service free of prohibited per-
sonnel practices.

That separation from OPM, the creator of the rules for Federal
employees, and from the OSC, the prosecutor, if you will, of claims
of violations of prohibited personnel practices, has allowed a bal-
ance. They review the cases; they bring their cases; they adjudicate
the cases, with us at arm’s length. And as such, we are able to deal
with it with impartiality.

I think the relationship is good in that sense. It does not pre-
clude any of the agencies from being collegial in nature, but it cer-
tainly preserves the original purpose for which we were intended
to be formed.

Chairman AKAKA. Thank you for your response. Ms. Lerner.

Ms. LERNER. I will just add a couple things, and that is for the
Office of Special Counsel in particular—let me put my microphone
on.
For the Office of Special Counsel, our role really is in many ways
to be an independent reviewer of agencies’ actions, at least in the
disclosure area.

So for example, when we receive a disclosure from an agency and
we make a determination there is a substantial likelihood that the
disclosure is valid, we have to then send it back to the agency and
ask them to do an independent investigation. We review their in-
vestigation and send it back if we need more information or sort
of act as a second pair of eyes, to make sure that what the agency
has done really is legitimate and is going to solve the problem.

So we have to have some independence from the agencies, and
it is an independence that often Inspectors General do not have
within an agency.

That being said, there are so many areas where we can work col-
laboratively with agencies as well. One of them is in outreach and
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education. We do that a lot with our Hatch Act Unit, in particular,
as well as USERRA. Virtually every one of our units is actively in-
volved in outreach and education and trying to prevent problems
from happening in the first place.

We are hoping to be able to revive our 2302 certification program
as well. That will give agencies goals to meet and better protect the
Federal workforce from violations of the Civil Service rules and
USERRA and the Hatch Act.

Chairman AKAKA. Thank you very much for your response.

Ms. Lerner, as I mentioned in my opening statement, my bill to
modernize the Hatch Act would eliminate the current prohibition
on State and local employees running for partisan elected office.
How does this prohibition affect your office, both in terms of re-
sources and its ability to fulfill other statutory obligations?

Ms. LERNER. Well, the Hatch Act obviously has a very important
function which is keeping political coercion out of the Federal Gov-
ernment, and stopping misuse of official office. But there are two
really serious problems that need fixing, and your legislation would
fix them both.

The first is the impact on State and local cases. You asked about
the impact on our agency of those cases. Forty-five percent of the
cases in the Hatch Act Unit right now involve investigating State
and local political campaign cases. So over 500 investigations in the
last 2 years have involved just these State and local campaign
cases. The caseload would be significantly higher if you counted
within that number the informal and formal advisory opinions be-
yond just the investigations that take place.

Right now, the law impacts thousands of State and local employ-
ees across the country every year, and these are not people who
have done anything wrong. They just want to run for local office
and serve their communities. So it has a very big impact both on
our agency and on State and local employees all across the country.

If T can just give you a couple of examples of the types of cases
that we have had to be involved in: Routinely, we have to tell dep-
uty sheriffs that they cannot run for sheriff because of the influx
of Federal funding into those departments. And who better to run
for sheriff than a deputy?

We have had to tell an ambulance driver he could not run for
county coroner because he transports Medicaid patients.

We had to tell a local transit officer in a canine unit that he
could not run for school board, an unpaid position, because his dog
was paid for with Federal funds.

These are the types of cases that we have to get involved in all
the time.

And the legislation would really help us use our resources better
because these State and local cases require very fact intensive in-
vestigations to try and show whether there is in fact a connection
to the Federal funds. So it takes a lot of time to investigate these
cases.

If we could reallocate our resources, we could focus on cases
where there is coercion or actual misconduct. We could do more
education and outreach, which I think is vital to preventing Hatch
Act violations in the first place.
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In this Federal election year, we are going to have a tremendous
influx of cases, and we will need to put more resources into those
cases. So we would like to be able to prioritize these areas and use
our resources in that way.

Chairman AKAKA. Thank you.

Ms. Lerner, your office also recommended that penalty provisions
of the Hatch Act be amended so that the Board will have more
flexibility in issuing penalties when violations of the law occur.
Will you please discuss why your office made this recommendation?

Ms. LERNER. Sure. Well right now, there is only one penalty for
any level of infraction regardless of other factors, and that is if
someone is found to be in violation the presumptive penalty is al-
ways termination. Now, it can be mitigated down to 30 days with
a unanimous decision by the Board. But in fact, it really is not fair
right now, that this is the only penalty, and it is unlike any other
violation for a Federal employee, where there is a range of pen-
alties. The Hatch Act only has the one, and it is a very severe pen-
alty of termination.

We think that agencies are hesitant sometimes to refer cases to
us because they do not want to lose an otherwise good employee
who they know can be terminated for what could be a very minor
violation.

So we believe that it would be in everyone’s interest to fix this
part of the law, to provide for a range of penalties. And I think it
reflects well on the Federal Government to be fair about this kind
of thing.

Chairman AKAKA. Thank you.

Ms. Grundmann, you mentioned a number of Board studies, and
I am so glad that we have a group that can conduct those studies.
It is my understanding that a number of studies are currently
pending, addressing issues such as violence in the workplace, fair
hiring practices and motivating strong employee performance. I
would like to hear more about the Board’s current work and how
you believe it will contribute to a more productive Federal work-
force.

Ms. GRUNDMANN. I would be happy to talk about it. Let me first
talk about the violence in the workplace report. And let me begin
by noting that all these reports that we are going to talk about are
subject to the review and the approval of the Board members, and
the Board members have not seen these reports yet, but they are
vetting internally within the agency.

With respect to the violence in the workplace report, that is, in-
terestingly enough, something that the stakeholders wanted us to
study. So we are following through on that request or recommenda-
tion.

And what we are finding is that violence in the workplace leads
to, of course, lost work time, low morale, increased employee turn-
over.

We are looking toward developing objective criteria in terms of
the frequency and the nature of this type of violence and perhaps
an enhanced data collection proceeding. Eventually, we hope to
help agencies craft their own anti-violence programs using the find-
ings of this report.
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The second report that is significant is the performance motiva-
tion in Federal Government, linkages, potential linkages and per-
formance, and that is a relevant report in this time because we are
dealing with tightening budgets, pay freezes, lower bonuses and
loss of training dollars for development and progress of employees.

The question we present is how you keep Federal employees mo-
tivated in this environment where rewards may not necessarily be
monetary in nature. So we will be designing a series, or offering
a series, of nonmonetary incentives that agencies can provide em-
ployees.

This report is also based on our 2010 Merit Principles Survey,
and in it, we look for items that will identify factors that will elicit
efforts and performance above and beyond the minimum. So again,
motivation.

The final report I would like to talk about is managing employ-
ees in the public interest, and this is also based on our 2020 Merit
Principles Survey.

And the interesting thing about our surveys is one survey is con-
ducted, but it produces multiple results for multiple reports. So no
data is ever wasted, and the reports actually build on each other.

This time we will be looking at Federal agencies’ adherence to
the nine merit principles from the employees’ perspective. And it
will be hopefully insightful to our stakeholder community in addi-
tion to the agencies, as to how effectively and efficiently Federal
employees are managing their workforces in terms of hiring, in
terms of employment, in terms of retention, and identifying areas
of improvement.

Chairman AKAKA. Thank you very much.

Ms. Lerner, your testimony mentions that OSC is effectively
handcuffed by court decisions narrowing the Whistleblower Protec-
tion Act. Would you please elaborate on that problem as well as the
practical implications it has for those who come forward to disclose
waste, fraud and abuse or illegal activity?

Ms. LERNER. Sure. Right now, we are really handcuffed by court
decisions that have narrowed the scope of protections and the defi-
nitions of who is actually protected by the Whistleblower Protection
Act.

We can always weed out frivolous claims. In fact, a fairly small
percentage of complaints actually gets investigated and prosecuted,
but right now we cannot protect employees who blow the whistle
during the course of their job duties, during the ordinary course of
their job duties. For example, an auditor who finds waste in a gov-
ernment contract and blows the whistle about that is not protected
under the Whistleblower Protection Act. Safety inspectors are not
protected.

The Whistleblower Protection Enhancement Act, which you have
introduced, would restore Congress’s intent to protect whistle-
blowers for any lawful disclosure of waste, fraud, abuse, health or
safety violation regardless of their position.

The other way that we are really handcuffed by the current law
is in the area of disciplinary action. If we can take disciplinary ac-
tion against wrongdoers, that can have the effect of deterring retal-
iation from happening in the first place.
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We cannot do it effectively now though. The burden is just too
high, and we are required to pay attorneys’ fees if we lose before
the Merit Systems Protection Board regardless of whether we were
justified in bringing the disciplinary action in the first place. With
our very small budget, it would be really the rare case that would
justify the high risk of prosecution.

The other way that we are a little bit hamstrung now with the
current law is that we cannot file amicus briefs. With the Whistle-
blower Protection Enhancement Act, we could help shape whistle-
blower law by filing briefs in important cases. Right now, we can-
not participate at the Federal appeals court level. The bill would
give us limited authority to do so.

Chairman AKAKA. Thank you.

Ms. Grundmann, in your testimony, you stated that almost half
of the Board’s administrative judges will be eligible to retire in less
than 3 years. Will you please discuss the effect these potential re-
tirements could have on your agency and what steps the Board is
taking to address this issue?

Ms. GRUNDMANN. I would be happy to. Our workforce, like the
rest of the Federal workforce, is aging. That does not mean they
are any slower or they are any duller. In fact, they are operating
at peak capacity. But knowing that they have been operating at
this incredible level for their entire careers, many are ready to re-
tire.

Early on, we identified the critical vacancies of this agency that
we needed to plan for in the future, and those are the administra-
tive judges and the writing attorneys in our office. Our goal, if we
could possibly do it, is to hire a few administrative judges every
year and allow, for that 2-year period of time, the transference of
institutional knowledge from an experienced AdJ to a fledgling Ad.

In addition to that, we hope for mentoring of the two sides. That
is traditionally the kind of training environment that we have
used. It has been very profitable; very productive. It has been good
for our agency.

What we are concerned about is the Board has a culture of time-
liness. We are very timely in the issuance of initial decisions in the
regional and field offices. I believe we average about 90 days per
case in the regional and field offices. That number will go up as
the number of judges declines.

In addition to that, with the influx of cases that we anticipate
from retirement claims, from veterans claims, from RIF, or restruc-
icuring, claims, consequentially, the caseload will go up. So, it is
onger.

We would like to plan for the future. We are planning for it now.
We will make do with what we have now. But if we could bring
in a couple judges every year, that would get us through this next
couple of years and plan for the future so that we can adjust to any
caseload changes that occur.

Chairman AKAKA. Thank you.

Ms. Lerner, the Veterans’ Benefits Act of 2010 established a sec-
ond demonstration project which requires OSC to investigate and
enforce cases brought under USERRA. Will you please discuss
0OSC’s progress and the challenges associated with this important
statutory requirement?

11:54 Sep 11,2012 Jkt 073677 PO 00000 Frm 00017 Fmt6633 Sfmt6633 P:\DOCS\73677.TXT JOYCE



H605-41331-79W7 with DISTILLER

VerDate Nov 24 2008

14

Ms. LERNER. Sure. The second demonstration project started in
August. So for the next 3 years, we will be the primary agency in
the Federal Government responsible for USERRA enforcement. We
had very good results the first time that we had the demonstration
project, and we are expecting excellent results this time as well.

We have always been responsible for the prosecution of USERRA
claims after referrals from the Department of Labor (DOL). The
way it was structured before is that the Department of Labor
would investigate the USERRA complaints and send to us the ones
that they believed were worthy of prosecution. Now we are taking
on half of those cases for investigation as well as prosecution, along
with other mixed cases.

So what we will be doing over the next 3 years is investigating
these cases. We will offer mediation to try and resolve them infor-
mally. Where we cannot achieve settlement, we will litigate them
before the Board. And we also hope to do a lot of education and
outreach to agencies to prevent problems from happening in the
first place.

This is a lot to do on our very small and very fixed budget. So
far this year, we have received 90 complaints. We expect to get
about 180 complaints altogether this year.

We only just received some funding for the demonstration project
from the Department of Labor, so we have had to be pretty creative
in our staffing solutions. We have recruited, for the first time, Pres-
idential Management Fellows to help us. We are looking into term-
limited hires so that we can bring people on through the end of this
fiscal year (FY). We are trying to use legal interns more. As I men-
tioned, we are trying to use mediation more, to resolve cases with-
out investigations and litigation. And, we are also seeking detailees
from other agencies to help us with USERRA claims.

With the drawdown in Iraq and Afghanistan, we expect even
more cases as vets return home. We are, as an agency, deeply com-
mitted to helping the Federal Government be a model employer for
the protection of veterans’ employment rights, and we look forward
to doing a thorough job over the next 3 years with this demonstra-
tion project.

Chairman AKAKA. Thank you.

I will ask both of you this, but Ms. Grundmann, as your Agency’s
workload has grown, your budget have not kept pace, and your
funding per case has fallen significantly. I would like to give you
an opportunity to discuss your current funding challenges, and how
you are making every dollar count, and why it is important that
Congress give you the resources you need to do your important
work.

Ms. LERNER. Thank you.

I would like to begin by saying that we want to not just do more
with less but to work smarter and we are doing so in a number
of areas.

Many of our employees wear multiple hats. Some work in the
studies department as well as they work in case processing. We
cross-train when we can. In addition to that, we are doing it now
even in these times.

We are making use of video conferencing.
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Our electronic filing is up. It was 29 percent in 2007. It is over
50 percent now. We are piloting a mandatory e-filing project for at-
torneys and agencies in our Washington Regional Office and our
Denver Field Office.

And we are looking at more effective ways of delivering our stud-
ies. Originally, it was the hard copy. Then it became the Web site.
And now, we are introducing the mobile app, which started last
year on the iPhone and the Android and is now headed toward the
1iPad very shortly.

And of course, we are looking at streamlining our processes.

At the same time, we are doing cuts the old-fashioned way,
which is decreases in travel, 40 percent across the board, decreases
in equipment and general operations as well. But what we have
committed to our employees is that given the current level of fund-
ing we have committed that nobody goes home and the lights stay
on.
But in order to maintain with the increased case filings—and let
me give you some numbers here—last year, it was over 8,100 cases
we processed. The year before, it was 7,800. So you can see the
growth year by year.

In order to maintain that efficiency, that effectiveness, to be able
to produce a case result at the initial level and at the appeals level
in a timely, efficient context, we need more people. And, we need
time to train those people so they can experience the institutional
knowledge that this core group of employees at MSPB has to offer.

Chairman AKAKA. Thank you. Ms. Lerner.

Ms. LERNER. Sure. So our caseloads are up significantly. As I
mentioned before, our caseload is up across the board about 20 per-
cent over the last 3 years. In fiscal year 2011, we had about 4,000-
plus cases, and about 2,500 of those were prohibited personnel
practices complaints. In fiscal year 2012, we expect about 2,800
prohibited personnel practices complaints, and we expect an in-
crease as well in every single one of our units—disclosure, Hatch
Act and USERRA.

All of this is happening as our funding levels remain relatively
flat and in fact for fiscal year 2013 our budget is projected to go
down by $280,000. This will result in potentially a decrease in the
number of staff that we have. Right now, we have about 110 full-
time equivalents. If our funding went down as expected, we will
have to reduce our staffing to about 107 full-time equivalents.

It is a big problem. A lot of our budget—89 percent of it—is de-
voted to salaries, benefits and rent. So there is not really any extra
room in there to cut back.

Some of the things that we are doing—as I mentioned, we are
recruiting Presidential Management Fellows to help us fortify our
staff without having to increase our salaries. We are trying to re-
cruit more interns, trying to use temporary employees and form al-
liances with other agencies, like the Federal Mediation and Concil-
iation Service.

We are trying to make sure that every dollar that comes to our
agency is well spent and that not a single dollar is wasted. Some
of the small steps I have taken are things like changing computer-
ized legal service providers. That saved us $50,000 this year alone.
We have stopped getting hardbound copies of 5 Code of Federal
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Regulations (CFR), and that saves about $40,000. We are dividing
large offices into two offices, putting up walls to save on office
space. We have converted our library, which was largely underuti-
lized, so that it can now hold carrels for extra work space so that
we do not have to spend more money on rent. We have significantly
curtailed travel and extra expenses.

But it certainly hurts. I mean, day to day our hands are tied on
things like ordering transcripts in our investigations. We had a
huge investigation of the Port Mortuary and could not afford to
have transcripts done, and so our attorneys had to listen to hun-
dreds of hours of tapes in putting together a report, and that really
does affect how we do our job.

Not having adequate staffing for the demonstration project has
affected how we have done our job in that area. So it is a serious
problem.

We understand that every agency is similarly under the same
types of pressures, but we think that the mission of the Office of
Special Counsel is so important. And the budget is relatively small.
We are talking about $18.5 million, and the benefits to the govern-
ment in the work that we do far outweigh the small budget we
have.

So I sincerely hope that we will be able to keep the number of
staff that we have and increase it as we certainly need to do, with
a more realistic budget come fiscal year 2013.

Chairman AKAKA. Thank you very much for your response.

Ms. Lerner, during your confirmation hearing, I noted that em-
ployee morale at the Office of Special Counsel was low at that time
and there had been complaints of possible illegal retaliation at OSC
prior to your tenure. You told me that you would work to improve
the workplace environment at OSC with a focus on increasing em-
ployee morale. Will you please discuss what steps you have taken
to address this issue since your confirmation?

Ms. LERNER. Sure. The first thing I did was to start by listening.
I was able to meet with virtually every employee at the agency, ei-
ther individually or in small groups. Because of the size of our
agency—we have about 110 full-time employees—I really was able
to get to know many of them personally and certainly talk with all
of them in some way.

I have made trips to the field offices. I have been to Dallas and
Detroit. I will go to Oakland next week.

We have started to have informal brown-bag lunches that are
open to everyone in the agency to attend, and the folks out in the
field offices can attend by video conference.

We have attended meetings with all of the units so that we are
getting to know their work, and it provides them with an oppor-
tunity to ask us questions as well. We have frequent meetings, as
well, with the senior staff.

So that is the first step—listening and doing outreach within the
agency.

A second step I have taken to try to improve morale is to provide
professional development opportunities. The Retaliation Pilot
Project that I spoke about briefly in my opening statement has pro-
vided many agency employees with an opportunity to work on
whistleblower complaints during 6-month rotations. Out of 80 eligi-
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ble employees, 22 applied to participate in the program, and so
that has been a nice source of professional development and train-
ing.

We have begun to offer continuing legal education courses and
more training possibilities for employees at the agency.

And we also have a new pro bono policy that allows people to do
work in their communities, using administrative leave to do it, up
to 20 hours a year.

There are some external influences too that have had an impact
on morale. I have had nothing to do with it, but it has had a very
positive impact, I believe, and that is we have received a lot of posi-
tive press about what the agency has been doing. I think that real-
ly helps employees feel proud about the work that they are doing.

I think our work speaks for itself. We do excellent work. We have
received excellent results. And it helps for other agencies and
}sltaikeholders to know about it and to recognize it. So I think that

elps.

But the biggest challenge that I think remains for morale really
is workload because, as I mentioned, we have had a tremendous in-
crease in the number of cases that are filed without any cor-
responding increase in resources. So it is a real challenge to feel
like people are able to do everything they want to be able to do on
cases when we are so overwhelmed.

The last thing I will mention about morale is that we are about
to conduct our first Viewpoint Survey through OPM. The agency
had never participated in the survey before, and I think by partici-
pating we will be able to get a better sense of how employees really
are feeling about the workplace.

But overall, I think signs are good that morale has improved,
and we are certainly looking for new and other ways of making
people feel good and valued about their work at the OSC.

Chairman AKAKA. Thank you.

Ms. Grundmann, for the first time since its inception in 1978 the
Board is conducting a comprehensive review of its adjudication reg-
ulations. Will you please discuss how you have included stake-
holders and other Federal agencies in this process as well as the
Board’s long-term goals for this review.

Ms. GRUNDMANN. This was a rather heavy lift, if one could call
it that. We started last year, and like everything we do at MSPB,
it is agencywide. We took representatives from all parts of our
agencies—judges, writing attorneys, general counsel’s office, the
clerk’s office and even some of our studies folks—and we pulled to-
gether—we went through the regulations. I mean, let’s go back a
little bit.

In the past, the Board has tinkered with particular parts of its
regulations. This is the first time we have gone through to make
sure that the regulations are uniform, clear, consistent throughout,
and streamlining certain processes that may appear time-con-
suming or redundant.

So internally, a team got together, a reg review team, and they
met one hour every week. And then, they doubled up. And they
produced an internal document which is a matrix of every single
rule that we have—the current regulation, the proposed change
and the reason for the change.
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That document went to stakeholders, approximately 40 stake-
holders, and they were private bar, agency representatives, folks
that use the regulation—and sister agencies—that use the regula-
tions on an ongoing basis. We took their comments in written for-
mat.

And then, as recently as March 6, I believe, we brought them in
to discuss their viewpoints with our team.

We are currently in the process of refining our proposed regula-
tions with these comments from the stakeholders and from our
community, and we will be going to notice of proposed rulemaking,
we are hoping, sometime early summer. During that period, there
has been discussion of having another open meeting with the Board
members and our community, and hopefully, we will be finishing
up the regulations by late fall.

So it is a massive undertaking. It could not have been done with-
out the dedication of very committed staff in headquarters and cer-
tainly the dedication and commitment from all the stakeholders
and the community who took time out of their lives to review our
regulations in detail and to comment upon them as well.

Chairman AKAKA. Thank you very much.

This is my final question to both of you. We have discussed a
number of important issues today. And as I mentioned, it is clear
that your agencies are making progress.

What are your top priorities, moving forward, and how do you in-
tend to meet these priorities?

You have done well since you have been in your leadership roles
and I am confident you both will continue to do well. I am looking
forward to hearing what your plans are for the future, as you move
forward from this point in time, and how you intend to meet chal-
lenges. Ms. Grundmann.

Ms. GRUNDMANN. Our vision is really a Federal service that is
free of prohibited personnel practices. And looking at the Federal
Government as a whole, the Federal Government does aspire to be
that model employer. And what makes the Federal Government a
model employer are basic tenets and principles that guide and
shape its behavior, and those principles are, of course, the nine
merit principles.

Our goal is to get the word out, to get people thinking, not just
agencies and stakeholders, that these nine principles are the foun-
dation of Federal employment. They are what makes Civil Service
civil. These principles are with employees before they become em-
ployees, when they are applicants to Federal positions. They go on
the journey with employees, through their promotion, through their
training, throughout their careers and even follow them into retire-
ment.

In order to achieve this goal, we have to do it two-fold: First,
through adjudication, which is essentially retroactive in nature and
that is maintaining the current level of excellence and productivity
that our judges and our decisions demonstrate, and it is again,
through our studies program, doing more, because a good studies
program, if adhered to, will actually prevent prohibited personnel
practices from occurring. And let me just give you an example.

In 2005, we did a study on the then-new hiring program which
is the Federal Career Intern Program. In the program, we noted
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a number of concerns that we had with the program and that we
encouraged agencies and OPM to implement this new hiring au-
thority consistent with the merit principles, with EEO dictates and,
of course, with veterans’ preference benefits, veterans’ preference
rights, which ultimately became the Evans and Dean case. As a re-
sult, that program terminated, and we understand that OPM is de-
veloping a new program in conjunction with it. So that is one ex-
ample of how the studies can be used prospectively.

Can we expand the program? Part of the expansion of the pro-
gram—we have talked about that third statutory function, which
is the OPM oversight. It is partially envisioned, as we say in our
testimony, in terms of the architects of the Civil Service Reform
Act. They viewed this as a part of our function.

And in order to fully have use of this function we need to be able
to staff for this particular function. Right now, we borrow from our
studies staff, and we do a review of OPM significant actions. We
will do a more extensive review of it in our 2011 Annual Report,
but again, more resources at a time of tightening budgets and
fewer bodies.

And finally, we would like to get through the end of this adju-
dication regulation review. It is a fairly large undertaking for a
very small staff, and again, our projected time is sometime later
this fall. We hope to be able to achieve it, like some of the other
good things that we have done. Thank you.

Chairman AKAKA. Thank you very much. Ms. Lerner.

Ms. LERNER. I have a lot of goals for my term. Luckily, I have
a few years left to meet them because I think it is going to take
a little while, but one that I hope we can meet this year is passage
of the Whistleblower Protection Enhancement Act and passage of
{,)he Hatch Act. Both of those laws would help us do our job much

etter.

Passage of the WPEA, as I mentioned, would I think make us
viewed as an agency that can really help people when they need
it. Right now, we are in the position of having to tell folks a lot
of the time that we cannot help them because of the court decisions
that have restricted our review of certain types of cases. So that
would be, a No. 1 priority, I think.

Another important priority for our agency, and for me personally,
is restoring OSC’s reputation within the Federal community, and
I think there are a couple of benefits to doing that. One of them
is that people will feel like they can come to our agency for help.
They will feel like if they come forward and report a problem—
waste, fraud or abuse, or a health or a safety problem—there will
be a real agency there to back them up.

I think that will also have an impact on the Federal community
in terms of respecting whistleblowers because the more we do our
job right, I think, whistleblowers will be viewed better in the Fed-
eral community. I want to change the image of whistleblowing and
make it valued within the Federal community.

A third goal, and this is related to the fact that we have to do
more with less and that we have serious budget constraints, is to
buildup our Alternative Dispute Resolution Program. I think that
the benefits are overwhelming, to using ADR. As I have mentioned,
it can provide quicker and better results for employees and agen-
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cies alike and at the same time help us reserve our resources so
that we are not having to do intensive investigations and pursue
cases through litigation that can be resolved earlier on.

Most cases do end up getting resolved. If we can do it at the front
end without having to spend 6 months or a year investigating, it
serves everybody’s interest. So I hope to be able to buildup that
program.

Those are a few of my goals.

And in conclusion, I guess I just want to thank you again for
your support of both the OSC and for the Federal Government and
Federal employees in general. It is very important to have support
in Congress for the work that we do, and I have certainly felt it
from the beginning of my term, and I just want to thank you.

Chairman AKAKA. Well, thank you very much, both of you.

I want to thank our distinguished guests and witnesses for at-
tending this hearing and providing thoughtful testimony and an-
swers to these questions.

I am pleased to hear that the Board and OSC are making
progress in areas critical to improving government performance
and efficiency. As I noted earlier, I consider these two agencies to
be among the most important to Federal employees, and I look for-
ward to monitoring their continued progress in fulfilling their stat-
utory obligations and protecting rights in the workforce. I look for-
ward to keeping in touch and working together to improve govern-
ment efficiency and protect the Federal workers.

Again, thank you so much for being here.

And the hearing record will be open for 2 weeks for additional
statements or questions other Members may have pertaining to
this hearing.

Again, I thank you immensely for your participation in this hear-
ing. I have been at this for a number of years, and I want to tell
you it is good to hear what I have heard today, and I look forward
to continuing to help the Federal employees of our country.

So, thank you very much.

This hearing is adjourned.

[Whereupon, at 3:47 p.m., the Subcommittee was adjourned.]
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STATEMENT OF CHAIRMAN DANIEL K. AKAKA
A Review of the Office of Special Counsel and Merit Systems Protection Board

Hearing
Subcommittee on Oversight of Government Management,
the Federal Workforce, and the District of Columbia,
Senate Committee on Homeland Security and Governmental Affairs

Aloha and good afternoon. 1 would like to thank you all for joining us for today’s hearing to review the
Office of Special Counsel (OSC) and the Merit Systems Protection Board. I would like to welcome our
two very distinguished witnesses, Special Counsel Carolyn Lerner and Chairman Susan Grundmann.

The Civil Service Reform Act of 1978 created the Office of Special Counsel and the Merit Systems
Protection Board to safeguard the merit system principles. They help ensure that federal employees are
free from discriminatory and retaliatory actions, especially against those who come forward to disclose
government waste, fraud, and abuse.

I believe these two agencies to be among the most important to federal employees. At a time when
resources are limited, both agencies provide essential protections to employees so they can perform their
duties in the best interests of the American public.

The Board is responsible for monitoring the federal government’s merit-based system of employment by
hearing and ruling on federal employees’ appeals of job removals and other major personnel actions.
The Board also reviews the Office of Personnel Management rules and regulations, and it conducts
studies that evaluate federal merit systems policies, operations, and practices.

OSC is charged with protecting federal employees and job applicants from prohibited personnel
practices, like reprisal for whistleblowing. OSC also serves as a safe and sccure channel for federal
workers who wish to disclose violations of law, gross mismanagement, or waste of funds. In addition,
OSC enforces and provides advisory opinions regarding the Hatch Act and protects the rights of military
veterans and reservists under the Uniformed Services Employment and Reemployment Rights Act.

The laws that the Board and OSC enforce are key protections for the federal workforce and for
government accountability more broadly. For more than a decade, I have worked to reform protections
for Federal whistleblowers. Whistleblowers play a key role in making the government more effective
and save the federal government money. Enacting the Whistleblower Protection Enhancement Act is
one of my top priorities.

Additionally, earlier this month, I introduced legislation to modernize the Hatch Act. Congress has not

amended this law since 1993. My bill would remove the prohibition on state and local employees
running for partisan elected office, a prohibition that currently drains OSC of resources, and often results

(21)
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in qualified, dedicated public servants not being permitted to run for office. The bill also would provide
the Board with more flexibility in issuing penalties violations, and would treat District of Columbia
employees like other state and local employees. This common sense legislation would provide a much-
needed update to the law and would allow OSC to use its limited resources more efficiently.

As a senior member of the Veterans’ Affairs Committee, and a veteran myself, [ believe one of the
federal government’s most sacred responsibilities is to care for our nation’s warriors after they return
home. Our dedicated service members should not be worried about finding employment or returning to
work after the completion of their service. I expect protecting veterans’ rights to be among the highest
priorities of these agencies.

Finally, as our nation faces pressing fiscal challenges and tough budget choices, we must remember that
safeguarding the merit system and protecting whistleblowers are critical to an effective, accountable,
and efficient government. We must provide the Board and OSC the resources they need to do their
important work.
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Statement of
Susan Tsui Grundmann
Chairman, Merit Systems Protection Board
Before the

Subcommittee on Oversight of Government Management,
the Federal Workforce, and the District of Columbia

of the
Committee on Homeland Security and Governmental Affairs
United States Senate

A Review of the Office of Special Counsel
and Merit Systems Protection Board

The Honorable Daniel K. Akaka The Honorable Ron Johnson
Chairman Ranking Member

March 20, 2012
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Good Afternoon Chairman Akaka, Ranking Member Johnson, and Subcommittee
Members. It is an honor to come before this panel to discuss the steps that the Merit
Systems Protection Board (“MSPB”) has taken during my tenure as Chairman to ensure
that the agency fulfills its statutory responsibility to protect Federal merit systems.

Mr. Chairman, before 1 begin this discussion, I would like to take this
opportunity to congratulate and thank you for the leadership you have demonstrated
during your successful tenure as Chairman or Ranking Member of this subcommittee
and its predecessors. You have served with distinction in those roles continuously since
1999. You have been a champion for effectiveness and efficiency in the operations of
the Federal Government. You articulated the need for designing and implementing
systems for recruiting and retaining the best and brightest for Federal service and
demanding accountability of Federal employees, managers, and officials. You were an
early advocate of greater workforce flexibilities, including teleworking. You have also
been a consistent voice for fair treatment of Federal employees. Your efforts to protect
the rights of whistleblowers are renowned and your ability to work on a bipartisan basis
to bring important legislation to the Senate is noteworthy.

As you know, MSPB safeguards, protects, and promotes the merit principles
through our three statutory functions: (1) adjudicating cases within our jurisdiction; (2)
conducting studies and issuing reports to the President, Congress, and our community
on the health and well-being of the Federal civil service; and (3) reviewing significant
actions of the Office of Personnel Management (“OPM”) and reviewing OPM
regulations to determine whether they would, on their face or in implementation,

require an employee to violate 5 U.S.C. § 2302(b).

TRANSPARENCY, COLLABORATION, AND PARTICIPATION
AS GUIDING PRINCIPLES
During the course of my tenure as Chairman of the MSPB, I am proud to report
to this Committee that the principles of transparency, collaboration, and participation'

have served as the overarching tenets for how my Board colleagues and I have carried

i See President Obama’s Memorandum on Transparency and Open Government, January 21, 2009 and the OMB
Open Government Directive, December 8, 2009.
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out these statutory responsibilities. With respect to the adjudicatory function, the
Board has exemplified these principles by hearing oral arguments on petitions for
review to the Board. In a period of 15 months, the Board held three separate oral
arguments on cases having significance to the civil service. These proceedings were the
first oral arguments that have been held by the Board in 24 years. In addition to the
oral arguments, the Board issued calls for amicus briefs in eight cases. Additionally,
the Board has changed the format of its decisions by issuing nonprecedential final
orders?, which include more information about how the Board arrived at its decision in
a particular case. The adoption of nonprecedential final orders has been applauded by
the judges from our reviewing court—the U.S. Court of Appeals for the Federal Circuit.
The Board is also currently in the process of overhauling its adjudication regulations
with early and significant input from its stakeholders.

These principles were also reflected in our studies function when the agency held
its first ever Government in the Sunshine Act meeting to develop the Board’s national
research agenda. During that meeting, stakeholders suggested topics for future studies
which resulted in new areas for examination relating to the merit system principles.
Also, as I will discuss, prior to the Sunshine Act meeting the Board solicited input from
the public as to what studies the Board should consider. I am happy to report that we
received over 900 suggestions.

The Board is currently developing its operational strategy for reviewing
significant OPM actions. [ can assure you that we will work in partnership with OPM,
applying the principles of collaboration and participation, to fulfill this important
responsibility.

. MSPB ADJUDICATION

In.FY 2011, MSPB headquarters and the regional offices adjudicated over 8,100
cases. The average case processing time for adjudication of cases in our regional and
field offices was 94 days. The average case processing time for matters brought before

the Board was 213 days. Though our average processing times are expeditious, we have

2 . . N . . .
Nonprecedential orders replaced the final orders which provided no information as to how or why the
Board reached its decision on petition for review.
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continued to focus on issuing quality decisions. Accordingly, only 7% of the decisions
issued by the administrative judges in the regional offices were remanded back to the
administrative judge by the full Board. Moreover, only 2% of the decisions that were
issued by the full Board were reversed or otherwise changed by our reviewing court, the
U.S. Court of Appeals for the Federal Circuit.

We have continued to explore ways to improve and expedite the adjudication
process. In the first quarter of FY 2012, over 50% of appeals were filed online using
the agency’s e-Appeal system, compared to 29% in 2007. The use of e-filing for
pleadings has increased from 28% in FY 2009 to 48% in the first quarter of FY 2012,
In fact, we are piloting a paperless filing system in our Washington Regional and
Denver Field offices. Under the pilot program, e-filing is mandatory for agencies and
appellants represented by attorneys. Pro se appellants are not required to comply with
the e-filing requirement. We have also increased the use of video-teleconferencing for
hearings, thereby reducing time and expenses associated with in-person hearings.

I am also happy to report that the Board has improved the effectiveness of its
adjudicatory function by issuing nonprecedential orders rather than short-form
decisions. We have determined that nonprecedential orders are appropriate when the
decision does not add signif