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PREFACE

It is with pride and urgency that I release this Senate Special
Committee on Aging print describing the success of a pilot program
to conduct background checks on long-term care workers. Over
three years and in seven states, this pilot program prevented more
than 9,500 applicants with a history of substantiated abuse or a
violent criminal record from working with and preying upon frail
elders and individuals with disabilities.

The states who participated in the pilot are all planning to con-
tinue with the background check programs they have put in place,
and build upon the success of the technological infrastructure they
have created.

The federal government needs to do the same, as the current sys-
tem of state-based background checks is haphazard, inconsistent,
and full of gaping holes. We should not allow the safety of our
loved ones to depend on the state in which they live. Just think
about how many more vulnerable older Americans could be pro-
tected if we expanded these programs to create a nationwide sys-
tem of background checks.

I call on my colleagues to pass S. 1577, the Patient Safety and
Abuse Prevention Act. Eleven years ago today, the first version of
this bill was introduced in the U.S. Senate. Since then, multiple
versions have been introduced in both the Senate and the House.
The policy has been improved and tested, and with this report, the
results are undeniable. The time to pass this legislation is past
due. Thank you, on behalf of aging Americans, for considering the
material in this report.

HERB KoHL, Chairman.

o))



Executive Summary

As our population ages, elder abuse! is becoming a growing pri-
ority for policymakers. Studies vary, but conservative estimates are
that elder abuse currently affects hundreds of thousands of seniors
each year.2 And although national surveys often exclude institu-
tional settings such as nursing homes and adult day care centers,
criminologists believe ample evidence exists to suggest that abuse
in institutions is “extensive and alarming.” 3

Background checks# for job applicants have long been used as an
important tool to help reduce the rates of abuse among vulnerable
populations. For example, the National Child Protection Act en-
acted during the 1990s allows states to conduct background checks
and suitability reviews of employees or volunteers of entities pro-
viding services to children, the elderly and disabled persons. At the
state level, many states routinely require individuals seeking to
work with children to undergo background checks as part of the
pre-employment process. In 2002, a Government Accountability Of-
fice (GAO) report requested by members of the Senate Special
Committee on Aging (Committee) recommended that individuals
applying to work in long-term care settings also undergo back-
ground checks because the elderly, like children, are a highly vul-
nerable population.5

Nevertheless, there is still no federal law that requires long-term
care providers to perform systematic, comprehensive background
checks on employees who have direct patient access to vulnerable
seniors. According to a 2006 study prepared for the Department of
Health and Human Services, only a handful of states now require
an FBI criminal history check for long-term care employees.6

In 2003, Congress authorized a pilot program under the Medi-
care Prescription Drug, Improvement and Modernization Act
(MMA) to conduct background checks on workers in long-term care
settings.” This pilot program afforded states an opportunity to ex-
pand their existing background check programs in order to screen

1The term “elder abuse” includes any criminal, physical, or emotional harm or other unethical
action that negatlvely affects the physical, ﬁnanc1al or general well-being of an elderly person

2Colello, Kirsten. “Background on Elder Abuse Leglslatlon and Issues.” Congressional Re-
search Service. 25 January 2007.

3 Payne, Brian and Gainey, Randy. “The Criminal Justice Response to Elder Abuse in Nursing
Homes: A Routine Activities Perspective.” Western Criminology Review. 7(3). 67-81 (2006).

4In this report, the term “background check” refers to comprehensive pre-employment screen-
ing of long-term care workers using a combination of state-based registries, state-based criminal
history checks (name-based, fingerprint-based, or both), and FBI criminal history checks (finger-
print-based)

5U.S. Government Accountability Office. “Nursing Homes: More Can Be Done to Protect Resi-
dents from Abuse.” GAO 02—-312. March 2002.

6The Lewin Group. “Ensuring a Qualified Long-Term Care Workforce” Prepared for the Office
of Disability, Aging and Long-Term Care Policy, Contract #HHHS-100-03-0027

7P.L. 108-173, the Medicare Prescription Drug, Improvement and Modernization Act, Section
307.

(2
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a wide range of long-term care workers working in a variety of set-
tings, including the home, and to incorporate FBI criminal history
checks. In addition, pilot programs were charged with identifying
“efficient, effective, and economical procedures” for conducting com-
prehensive background checks in long-term care settings. The Cen-
ters for Medicare and Medicaid Services (CMS) administered this
pilot program between 2005 and 2007, allocating a total of $16.4
million over three years to fund background check pilot programs
in seven states: Alaska, Idaho, Illinois, Michigan, Nevada, New
Mexico, and Wisconsin.8

This Committee print analyzes state assessment reports from the
each of the seven state pilot programs and describes the principal
lessons learned by state policymakers interested in furthering the
gains made to implement more effective, efficient, and economical
background check programs. In particular, this paper assesses (1)
the success of comprehensive background check programs in identi-
fying and barring people with criminal records from working in
long-term care settings, (2) the improved efficiency of integrated
background check programs, and (3) the cost-saving potential of in-
vesting in improved background check technology.

The analysis finds that the MMA pilot program was successful
in achieving its objectives. First and foremost, older Americans re-
ceiving long-term care services in these states are at lower risk of
abuse: more than 9,500 applicants with a history of substantiated
abuse or a serious criminal background have been barred from
working in positions involving direct patient access. Second, better-
integrated databases and electronic fingerprinting procedures have
helped reduce background check processing time from several
months to a few days. Third, investments in information technology
(IT), such as a “rap back”? system, helped some states reduce ongo-
ing costs associated with conducting criminal history checks. Fi-
nally, all of the pilot states chose to continue their background
check programs for long-term care workers at the end of the pilot
period in September 2007.

Overall, the Committee concludes that the pilot program has
been a success and recommends that similar background check pro-
grams be replicated in other states to reduce the risk of elder abuse
in long-term care settings.

8The MMA also included money for three states—Alaska, Michigan and Wisconsin—to con-
duct pilot programs in abuse prevention training for frontline direct care workers.

9 A rap back system is one in which any new crimes that an individual commits after an ini-
tial background check are flagged in the state’s database and reported back to the employer.
Rap back systems can therefore avoid the cost of having to re-fingerprint individuals each time
they change jobs.
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5
I. BACKGROUND

A. ELDER ABUSE
THE GROWING PROBLEM OF ELDER ABUSE

Elder abuse in the United States has been identified as a serious
issue, with the act of abuse itself taking many forms. Elder abuse
can take the form of physical abuse (battery, assault and rape), ne-
glect (withholding or failure to provide adequate food, shelter and
health care), and financial exploitation (theft, predatory lending
and other illegal misuse or taking of funds, property or assets).

As discussed in the executive summary, the magnitude of elder
abuse today is significant, and experts believe that without addi-
tional interventions to prevent and build awareness of elder abuse,
mistreatment and exploitation of frail elders will increase due to
the rapid growth of the elderly population in the U.S. According to
a report by the National Research Council, “the frequency of occur-
rence of elder mistreatment will undoubtedly increase over the
next several decades as the population ages.” 1° Between 2000 and
2004, the number of elder abuse cases substantiated by state adult
protective services increased by 15.6 percent.11

It is also a troubling fact that today, most elder abuse goes unno-
ticed, because it is not reported. It is believed that for every case
of elder abuse that is reported, four are not.12

ELDER ABUSE IMPOSES A LARGE BURDEN ON SOCIETY

Elder abuse imposes a large economic burden on society, but
measuring the direct and indirect costs of abuse to victims and so-
ciety is difficult.

In 2005, the estimated direct costs to victims of crime over the
age of 65, regardless of their mental or physical capacity for self-
care, totaled $1.3 billion, according to the Department of Justice’s
Criminal and Victimization Survey.13 Direct costs in this survey in-
clude victims’ self-report of the economic value of property loss
from theft, immediate medical expenses, and other personal eco-
nomic losses incurred by crime victims incurred up to six months
after the crime was committed.

Directs costs are only part of the true economic burden of elder
abuse. Indirect costs to victims (sometimes known as non-economic,
or pain and suffering) are also significant, but are more difficult to
quantify. The cost of elder abuse is also borne by federal and state
governments, which pay for treating and assisting victims of abuse
through Medicare, Medicaid and other health and social services
programs. In addition, the costs of identifying and prosecuting the

10Bonnie, Richard J. and Robert B. Wallace, eds., National Research Council of the National
Academies, Elder Mistreatment: Abuse, Neglect and Exploitation in an Aging America, National
Academy Press Washington, DC 2003. p. 1

11 National Center on Elder Abuse: Abuse of Adults Aged 60+ 2004 Survey of Adult Protective
Services http:| Jwww.ncea.aoa.gov | NCEAroot | Main—Site [ pdf | 2—14—
06%20FINAL%2060+REPORT.pdf

12National Center on Elder Abuse: Abuse of Adults Aged 60+ 2004 Survey of Adult Protective
Services http: | Jwww.ncea.aoa.gov | NCEAroot | Main—Site [ pdf/ 2—-14—
06%20FINAL%2060+REPORT.pdf

13 Bureau of Justice Statistics. “Total economic loss to victims of crime, 2005.” Criminal Vic-
timization in the United States, 2005. Available at http:/ /www.ojp.usdoj. gov/b]s /pub/pdf]cvus/
current [cv0582.pdf. (The Department of Justice’s Criminal and Victimization Survey includes
crimes of assault, rape, and theft, but neglect is not)



perpetrators of elder abuse in the criminal justice system are paid

by federal, state, and local governments (see Figure 1).

Figure 2: Estimated Costs of Elder Abuse

Types of Costs - Direct cashor - Long-term medical | - Medicare and
property losses, and psychological Medicaid costs
- Immediate medical | problems - Criminal justice
costs and lost salary | - Pain and suffering | costs
- Other federal and
state programs
Estimated cost >$1.3 billion a year | Unknown Unknown

Source: Bureau of Justice Statistics
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ELDER ABUSE AND NEGLECT IN LONG-TERM CARE SETTINGS

About 5.5 million, or about 16 percent, of adults aged 65 and
older in the U.S. receive long-term care services. Of those receiving
long-term care, the majority (70 percent, or 3.8 million) live in the
community; the remaining 30 percent (1.7 million) live in institu-
tional long-term care settings.14 The number of older and disabled
adults in need of long-term care services is expected to grow signifi-
cantly in the next several decades. The term “long-term care set-
tings” in this report refers to both institutional settings—such as
nursing homes, assisted living facilities, long-term care hospitals
and hospice care providers—as well as non-institutional providers,
which include home health agencies and personal care providers.

Although elder abuse can take place in many settings, those re-
ceiving long-term care are particularly at risk of abuse. Many long-
term care recipients suffer from cognitive decline or mental dis-
orders and may not be able to communicate their needs to family
members, friends, and caregivers. Those in need of long-term care
often must rely on the availability and good will of others to assist
them with basic personal care needs such as eating, toileting, bath-
ing and dressing.

In 2006, State Long-Term Care Ombudsman Programs reported
over 14,000 complaints of abuse, gross neglect and exploitation in
nursing homes, and over 5,000 similar complaints in other residen-
tial care facilities.l> Ombudsman programs, administered by the
Administration on Aging, were initially designed as a strategy to
control abuse and neglect in nursing homes. The programs use paid
employees and unpaid volunteers to receive and handle suspected
allegations of nursing home abuse. In other research findings, two
studies from the late 1990s found that between 81 and 93 percent
of nurses and nurse’s aides had either seen or heard about cases
of elder abuse in long-term care facilities.16,17

A 2001 Congressional report prepared by the House Committee
on Government Reform concluded that 5,283 nursing homes, or one
out of every three nursing homes, were cited for at least one abuse
violation between 1999 and 2001, with over 9,000 abuse violations
cited during that timeframe.1®8 To date, however, there has never
been a national study of the prevalence of abuse in nursing
homes.1?

A recent analysis of Medicaid Fraud Control Unit cases of elder
abuse provides insight into the scope and severity of elder abuse
in long-term care settings. Of the 801 cases of nursing home abuse

14 Congressional Research Service, “Long-Term Care: Consumers, Providers, Payers, and Pro-
grams”, by Carol O’'Shaughnessy, Julie Stone, Laura B. Shrestha, and Thomas Gabe, March 15,

15A0A “National Ombudsman Reporting System Data Tables.” Available at <http://
www.aoa.gov | prof/ aoaprog | elder—rights | LTCombudsman | National—and—State—Data |
2006nors | A-56A-B%20comp%20Ver-Disp.xls>

16 Crumb, Deborah and Kenneth Jennings. “Incidents of Patient Abuse in Health Care Facili-
ties are Becoming More and More Commonplace.” Dispute Resolution Journal. 1998:37-43
(1998).

17Mercer, Susan, Patricia Heacock, and Cornelia Beck. “Nurse’s Aides in Nursing Homes.”
Journal of Gerontologwal Social Work. 21:95-113 (1996).

Congress, House Committee on Government Reform, Special Investigations Division,
Mlnorlty Staff, Abuse of Residents Is a Major Problem in U.S. Nursmg Homes, prepared for Rep.
Henry A. Waxman July 30, 2001.

19 Colello, Kirsten. “Background on Elder Abuse Legislation and Issues.” Congressional Re-
search Service. 25 January 2007.
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analyzed, about two-thirds were due to physical abuse.2? Figure 3
provides the distribution of types of elder abuse offenses.

20 Payne, Brian and Randy Gainey. “The Criminal Justice Response to Elder Abuse in Nursing
Homes: A Routine Activities Perspective.” Western Criminology Review. 7(3), 67-81 (2006).



*! Duty-related abuse is defined as failure to report abuse, unintentional oversight of job responsibilities, or
knowing violating a workplace rule that results in patient harm
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In non-institutional settings, elder abuse is also prevalent. A re-
cent investigative report by the Wall Street Journal focused on
growing reports of cases of abuse and neglect by home health
aides.22 For example, the article notes that local prosecutors in one
part of California have noted that “in tiny Lake County, California
[population <66,000 in 2006], 80% of the 74 prosecutions of elder
abuse in the past year involved home health aides.”23 Numerous
other news accounts in states across the country show that workers
are easily able to avoid detection under current background check
procedures. One elder justice reform advocate in Florida, Wed
Bledsoe, head of A Perfect Cause, a national group advocating for
tougher laws to keep criminals from working in nursing homes,
commented in 2006 that “there are huge gaps in the system, and
what you’re talking about is a gap you drive a truck through.” 24
And in Missouri, a women convicted of pushing an elderly woman
out of a vehicle in a carjacking was allowed to work in nursing
homes—because her conviction record in Kansas was not caught by
the limited check of Missouri-only criminal history records.25

Currently, 86% of people with long-term care needs live in com-
munity settings,26 but most efforts at preventing elder abuse have
been focused on institutional settings, such as skilled nursing fa-
cilities. Home-based care is expected to grow more rapidly than
nursing home care in the coming decade, so addressing elder abuse
in home-based care settings is becoming a growing concern.2?

B. BACKGROUND CHECKS
BACKGROUND CHECKS HAVE A POTENTIAL TO REDUCE ELDER ABUSE

Criminal justice research shows that people who commit crime
once are more likely to commit crime again. The most recent na-
tional-level recidivism study found that about two-thirds of ex-of-
fenders return to the criminal justice system within three years of
their release.2®8 Because of high recidivism rates, individuals with
histories of abuse pose a higher-than-normal risk to vulnerable
populations, such as frail elders in need of long-term care services.

Background checks are an established, effective tool for identi-
fying individuals with histories of abuse as documented in a state
registry, and criminal offenders as identified through state and fed-
eral criminal history checks. Recent research suggests that such
checks may be particularly important in long-term care settings be-
cause many cases of elder abuse are due to serial abusers. One
study found that 75.4 percent of abusers were classified as serial
or pathological, while only 24.6 percent of abusers were classified

22 Shishkin, Philip. “Cases of Abuse by Home Aides Draw Scrutiny.” The Wall Street Journal.
15 July 2008. D1

23Tbid.

24 Gulliver, David. “Nurse with a History Easily Hired: Gaps in the Law Allowed Him to Get
Jobs Despite Probes,” Sarasota Herald-Tribune, 9 July, 2006. Al.

25 Hollingsworth, Heather. “Missouri Case Points to Background Check Weaknesses,” Associ-
ated Press, 7 September, 2006.

26 2005 National Health Interview Survey

27 Goldberg, Lee. “Everything You Wanted to Know About Long Term Care. . . But Were
Afraid to Ask.” Presentation to the National Academy of Social Insurance. July 22, 2008.

28 Nunez-Neto, Blas. “Offender Reentry: Correctional Statistics, Reintegration into the Com-
munity, and Recidivism.” Congressional Research Service. 17 December 2007.
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as “stressed-out” by their work environment.2? The study authors
conclude by recommending background checks as an important pol-
icy to prevent elder abuse.

Evaluations of background check programs are scarce, but a 2006
study on the use of background checks for the long-term care work-
force 30 funded by the Department of Health and Human Services
(HHS) determined that:

e a correlation exists between criminal history and incidents
of abuse;

e the use of criminal background checks during the hiring
process does not limit the pool of potential job applicants; and

e the long-term care industry supports the practice of con-
ducting background checks on potential employees in order to
reduce the likelihood of hiring someone who has potential to
harm residents.

Yet other federal studies suggest that the use of comprehensive
checks in the long-term care sector is too inconsistent and inad-
equate to protect residents of these facilities.31 Some state-based
research supports this: in 2005, the Michigan Attorney General
published a report concluding that 10 percent of employees who
were then providing services to frail elders had criminal back-
grounds.32 Such gaps in the background check system for employ-
ees of long-term care settings prevent background checks from
achieving their full potential of reducing the risk of elder abuse in
these settings.

SCREENING OF LONG-TERM CARE WORKFORCE INVOLVES MULTIPLE
TYPES OF CHECKS

Three different types of databases are typically used to conduct
background checks. Registry checks cross-list an individual’s name
with public databases, such as the National Sex Offender Registry,
or with a list of workers found to have a record of substantiated
abuse in a particular field, such as those maintained in State Cer-
tified Nurse Aide registries. State name-based and fingerprint
criminal checks are searches of state police records using a person’s
name and other identifying information, or their fingerprint. Fed-
eral criminal history checks are conducted by the FBI through its
all-state biometric repository, the Integrated Automated Finger-
print Identification System (IAFIS), which uses fingerprints to
identify whether an individual has been arrested or convicted.

Because no one database is complete, a comprehensive back-
ground check using many different databases promises to be most
effective. State-based registries only cover one state, while FBI
records may not include a listing of all convictions if a state has
not yet reported them to the federal government.

29 Payne, Brian and Randy Gainey. “The Criminal Justice Response to Elder Abuse in Nursing
Homes: A Routine Activities Perspective.” Western Criminology Review. 7(3), 67-81 (2006).

30U.S. Department of Health and Human Services (The Lewin Group), Ensuring a Qualified
Long-Term Care Workforce: From Pre-Employment Screens to On-the-Job Monitoring, May 2006;
http //aspe hhs.gov/daltcp/reports/2006/LTCWquales.htm

31GAO. “Nursing Homes: More Can Be Done to Protect Residents from Abuse.” GAO-02-312.

March 2002.

32 Office of the Attorney General (Michigan), A¢torney General Investigation Uncovers Hun-
dreds of Criminals Working in Adult Residential Care Facilities, June 2005; http:/
www.michigan.gov/ag/0,1607,7-164-34739—34811-119213—,00.html
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Currently, long-term care providers are required to conduct reg-
istry checks on all Certified Nurse Aides (CNAs), but few conduct
both state and federal criminal history checks on all employees who
have direct access to patients.

Various ideas have been proposed over the years to better inte-
grate background check databases. One proposal would create a
master database that integrates state CNA registries. However, a
national CNA registry would not cover individuals applying to
work in most long-term care settings, such as home health agen-
cies, personal care providers and hospices. By comparison, building
an infrastructure to connect the numerous databases and registries
at the state and federal level may be more effective.

In addition, recent technological improvements are helping to
streamline background check processes. For example, livescan fin-
gerprint technology, which records an electronic copy of a finger-
print, is less prone to error and is faster to process than paper-
based inked fingerprints. Another technological innovation is the
rap back system, which ensures that any new disqualifying crimes
an individual commits after an initial background clearance are
flagged in a state’s database and can be reported back to the em-
ployer. The FBI is now working to create a federal rap back capa-
bility as part of the agency’s “Next Generation Identification” (NGI)
System initiative.33

Sill, absent without federal requirements or funding, few states
have moved to incorporate these efficiency-improving system
changes. Instead, many states continue to use slower, less accurate
paper-based systems that can result in long processing times for
providers. In turn, slow processing times increase the risk of abuse
by allowing employees with disqualifying crimes to work for several
months before background check results are completed. In turn,
this contributes to a practice of “job-hopping,” in which workers
switch jobs frequently, before their criminal history checks can be
processed. In one instance, a Certified Nurse Aide with a disquali-
fying criminal record in Nevada worked for 15 different providers
from 1993 through 1996, changing jobs every 90 days to stay ahead
of his background check report.34

C. CONGRESSIONAL ACTION

The Senate Special Committee on Aging has a long history of ex-
amining issues of elder abuse and exploring the specific potential
of background checks for long-term care employees to address the
issue of abuse in long-term care settings. Figure 4 outlines selected
hearings that the Committee has held on these issues. In 1965, the
Committee held a seven-part field hearing on abuse and neglect in
the nation’s nursing homes, and since then the committee has held
nearly thirty hearings on elder abuse and related topics. Most re-
cently, in July 2007, the Committee scheduled a hearing entitled,
“Abuse of Our Elders and How We Can Stop It,” which convened
leading experts to discuss the challenges of preventing elder abuse
and report on the state’s experiences with the background check

33U.S. Department of Justice. “The Attorney General’s Report on Criminal History Back-
ground Checks.” June 2006.
34 Nevada State Report. Appendix D.
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pilot program. At this listening session, comprehensive background
checks were cited by all witnesses as a critical measure to protect
seniors in long-term care settings.35

Figure 4: Selected Hearings on Elder Abuse in the Senate
Special Committee on Aging

e Conditions and Problems in the Nation’s Nursing Homes
(7 part field hearing, February and August 1965)

e Older Americans Fighting the Fear of Crime, September
22, 1981

e Crime Against the Elderly, Los Angeles, CA, July 6, 1983

e Crimes Against the Elderly: Let’s Fight Back, Las Vegas,
NV, August 21-22, 1990

e Crimes Committed Against the Elderly, Lafayette, LA, Au-
gust 6, 1991

e Elder Abuse and Violence Against Midlife and Older
Women, May 4, 1994

e Crooks Caring for Seniors: The Case for Criminal Back-
ground Checks, September 14, 1998

e Saving Our Seniors: Preventing Elder Abuse, Neglect and
Exploitation, June 14, 2001

e Safeguarding Our Seniors: Protecting The Elderly From
Physical & Sexual Abuse in Nursing Homes, March 4, 2002

e Shattering the Silence: Confronting the Perils of Family
Elder Abuse, October 20, 2003

e Abuse of Our Elders: How We Can Stop It, July 18, 2007

One of the first major congressional actions taken to combat
elder abuse was the creation of the Long-Term Care Ombudsman
Program (LTCOP) in order to investigate and resolve complaints in
nursing homes and other residential care settings. This program
was initially created in 1972 as a Public Health Service demonstra-
tion project in five states. As a result of the pilot program’s success,
the LTCOP was expanded to all states and included as an amend-
ment to the Older Americans Act (OAA) in 1978.36 In 1992, the
program become incorporated into a new Title VII of the OAA that
authorized elder rights protection activities and required the Ad-
ministration on Aging (AoA) to create a permanent National Om-
budsman Resource Center. The majority of federal funding for om-
budsman activities comes from Title VII and Title III of the OAA.
Ombudsman programs also receive some state and local support. In
FY 2006, the most recent year for which data are available, the
LTCOP received $46.6 million in federal funding and $31.2 million
from state and local sources, for a total of $77.8 million.37

Other federal funding for services aimed at preventing elder
abuse include the Social Services Block Grant (SSBG) program au-
thorized by Title XX of the Social Security Act, and some programs
of the Violence Against Women Act. In FY 2005, the most recent
year for which data are available, states spent $169 million on
Adult Protective Services (APS) programs, supported by funding

35 Senate Special Committee on Aging. “Abuse of Our Elders: How We Can Stop It.” Govern-
ment Printing Office. S. Hrg. 110-308. Serial No. 110-12. 18 July 2007.

36P L. 95-478

37 Colello, Kirsten J. “Older Americans Act: Long-Term Care Ombudsman Program.” Congres-
sional Research Service. April 17, 2008.
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through SSBG. In FY2008, Congress appropriated $4.2 million for
the Violence Against Women Act. This funding supports programs
and services that address violence against older women, such as
training for law enforcement, prosecutors, victims’ assistants and
others. Within the Department of Justice, the “Elder Justice and
l\ﬁlrsing Home Initiative” currently receives about $1 million annu-
ally.38

Although Congress has implemented several laws aimed at ad-
dressing child abuse39, 40 and domestic violence,4! somewhat less
attention has been paid to combating elder abuse at the federal
level.42 The Patient Safety and Abuse Prevention Act, which would
require background checks for long-term care workers, was first
proposed by Senator Kohl in 1997 and is still pending approval.
Similarly, the Elder Justice Act, which would do much to improve
the detection, investigation and treatment of elders who fall victim
to abuse, has followed a parallel course of being considered by sev-
eral Congresses. Figure 5 lists legislation that has been introduced
in the 105th through the 110th Congresses that includes provisions
to prevent elder abuse by requiring background checks for long-
term care workers.

38 Marie-Therese Connolly, (accepted for publication) Where Elder Abuse and the Justice Sys-
tem Collide: Police Power, Parens Patrie and Twelve Recommendations, Journal of Elder Abuse
& Neglect, 22 (1/2).

39 See, for example, The Child Abuse Prevention and Treatment Act of 1974 (CAPTA P.L. 93—
247) or the Adam Walsh Child Protection Safety Act

40 Stoltzfus, Emily. “Child Welfare: Federal Policy Changes Enacted in the 109th Congress.”
Congressional Research Service. November 2007.

41See the Violence Against Women’s Act (VAWA) of 1994

42 Colello, Kirsten J. “Background on Elder Abuse Legislation and Issues.” Congressional Re-
search Service. January 25, 2007.
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Figure 5: Legislation That Would Require Background Checks for Long-Term Care
Workers, 105th through 110™ Congresses

Congress| Bl | BillLeadSponsor | Legislative Activity
105" Patient Abuse Prevention Act Senator Herb Kohl The bill was not taken
(5.1122) up by committee
Long-Term Care Patient Senator Herb Kohl The bill was not taken
Protection Act of 1998 up by committee
(8. 2570)
Elder Care Safety Act of 1997 | Representative Joseph | The bill was not taken
(H.R. 2953) Kennedy up by committee
Elderly and Disabled Protection | Representative Jerry The bill was not taken
Act of 1998 (H.R. 4804) Weller up by committee
106" Patient Abuse Prevention Act Senator Herb Kohl; The bill was not taken
(S. 1445/ H.R. 2627) Representative Fortney | up by committee
Pete Stark
Elderly Protection Act (H.R. Representative Joseph | The bill was not taken
1984) Crowley up by committee
Nursing Home Criminal Representative Chris The bill was not taken
Background Check Act of 2000 | Cannon up by committee
(HLR. 4293)
Home Health Integrity Senator Charles The bill was not taken
Preservation Act (S, 255) Grassley up by committee
Senior Care Safety Act of 2000 | Senator John Ashcroft | The bill was not taken
(8. 3066) up by committee
107" Patient Abuse Prevention Act Senator Herb Kohl; The bill was not taken
(S. 3091/ H.R. 3933) Representative Brad up by committee.
Carson
Senior Safety Protection Act of | Representative Mike The bill was not taken
2002 Thompson up by committee.
(H.R. 5565)
Elder Justice Act of 2002 Senator John Breaux The bill was not taken
(S.2933) up by committee.
108" Medicare Prescription Drug, Representative Dennis | The bill became Public
Improvement, and Hastert Law 108-173 on
Modernization Act of 2003 12/8/2003.
(HR. 1)
Patient Abuse Prevention Act Senator Herb Kohl The bill was not taken
(S. 958) up by committee.




- Congress | . Lesislative Activity
108® Blder Justice | Senatot John Breaux | The bill was ordered favorably reported by
Act the Senate Finance Committee with an
(S.333) amendment in the nature of a substitute,
but was never taken up on the Senate floor.
Provisions that would establish national
criminal background checks for long-term
care employees were removed in the
version of the bill reported by the
Committee.
Senior Safety | Representative Mike | The bill was not taken up by committee.
Protection Act | Thompson
of 2003
(H.R. 208)
109" Senior Safety | Representative The bill was not taken up by committee.
and Dignity Ginny Brown-Waite
Act of 2006
(H.R.6161)
Elder Justice | Representative Peter | The bill was not taken up by committee.
Act King
(H.R. 4993)
Elder Justice | Senator Orrin Hatch | The bill was ordered favorably reported by
Act the Senate Finance Committee with an
(8. 2010) amendment in the nature of a substitute,
but was never taken up on the Senate floor.
Provisions that would establish national
criminal background checks for long-term
care employees were deleted in the version
of the bill reported by the Committee.
110® Patient Safety | Senator Herb Kohl; | S. 1577 was referred to the Senate Finance
and Abuse Representative Tim | Committee; H.R. 3078 was referred to the
Prevention Mahoney following committees: Ways and Means,
Act of 2007 Energy and Commerce, Judiciary.
(8. 1577/
HR. 3078)
Senior Safety | Representative The bill was referred to the following
and Dignity Ginny Brown-Waite | committees: Ways and Means and Energy
Act 0of 2007 and Commerce.
(H.R. 1476)

Source: Congressional Research Service
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II. THE BACKGROUND CHECK PILOT PROGRAM

A. PROGRAM OVERVIEW

The Medicare Prescription Drug, Improvement and Moderniza-
tion Act of 2003, which created Medicare Part D, included Section
307, “Pilot Program for National and State Background Checks on
Direct Patient Access Employees of Long-term Care Settings or
Providers” (hereinafter referred to as the pilot program). This pro-
gram was charged with identifying “efficient, effective, and eco-
nomical procedures” for conducting background checks in order to
establish the framework for a national program of background
checks for employees of long-term care settings. CMS administered
the pilot program in consultation with the Department of Justice
between January 2005 and September 2007.

In 2004, the Centers for Medicare and Medicaid Services (CMS)
issued a request for proposals for up to ten states to participate in
pilot program to enhance background checks for workers in long-
term care settings. CMS awarded grants to seven states: Alaska,
Idaho, Illinois, Michigan, Nevada, New Mexico, and Wisconsin.
Michigan has established a state-wide program using pilot funds;
the other states limited their program to certain counties.

At the end of the pilot program all states submitted final assess-
ment reports. Information in this report comes from these final as-
sessment reports as well as from discussions with state program of-
ficers conducted by committee staff from March 2007 to July 2008.

B. P1LOT PROGRAM REQUIREMENTS

Under the terms of the pilot program, states had flexibility to
create background check programs that worked best for them while
meeting certain basic requirements.

The primary requirement was for long-term care settings and
providers to conduct background checks for job applicants who
would have direct contact with patients. These providers include
“any individual (other than a volunteer) that has access to a pa-
tient or resident of a long-term care facility or provider through
employment or through a contract with such a facility or pro-
vider.”43 If an employee with direct access to patients was found
to have disqualifying information, long-term care settings were pro-
hibited from knowingly employing that person.

As part of the background check process, applicants were re-
quired to be screened through state and federal fingerprint data-
bases in addition to name-based registries. A written statement by
the applicant disclosing any disqualifying information and author-
izing the facility to conduct a national and state criminal record
check as well as a set of fingerprints were also required of all appli-
cants.

Finally, states were directed to have procedures to permit appli-
cants to appeal or dispute the accuracy of the background check re-
sults and to prevent individuals from using the results of the back-
ground check for purposes other than employment. Provisions were
also put in place to give long-term care settings and providers im-

43PL 108-173 § 703 (g)(4)
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munity from any action brought by an applicant who was denied
employment based on the results of background check information.

States were given flexibility to modify the parameters of the pro-
gram to suit their needs. For example, disqualifying crimes were
defined somewhat differently from state to state. (See Appendix B
for a matrix of disqualifying crimes by state). Some states, such as
Michigan, include time-limited bans for certain disqualifying felo-
nies based on the point when parole or probation has been com-
pleited, while other states, such as Wisconsin, have lifetime bans
only.44

C. STATE PROGRAM OVERVIEW

Total federal spending provided to the seven states for the back-
ground check pilot program was $16.4 million over three fiscal
years, from 2005-2007.45 Federal funding for the seven states for
establishing background check programs over this three-year pe-
riod ranged from $1.5 million in Wisconsin to $3.5 million in Michi-
gan 46, as described in Figure 5. Funding depended on the specific
proposals of the states and also the scope of their project.

Each state used the pilot program funding differently depending
on varying needs and program designs. Some states, such as New
Mexico and Idaho, used the funding primarily to improve and ex-
pand preexisting background check programs. Others, such as Illi-
nois and Wisconsin, used the funding to completely redesign their
background check programs in select counties (ten in Illinois and
four in Wisconsin). Michigan, the state receiving the largest
amount of funding, established a comprehensive state-wide pro-
gram.

The pilot program funding was primarily intended to build capac-
ity for comprehensive background checks in states. Additional state
funding and fees from background check applications largely sup-
ported the ongoing cost of processing background checks. However,
the pilot program’s initial investment in improved infrastructure is
expected to substantially reduce the costs of sustaining the pro-
gram.

Figure 6 provides an overview of funding and program design for
all participating states.

44See Appendix B for a matrix of disqualifying crimes by state

45This does not include funding for three states’ abuse prevention pilot programs.

46Three states received additional funding to set up abuse prevention training programs
under the pilot.



19

007 "ST-CT aung ‘aouatafuo)) [prudy s018 1011 YI9Y) punodSyong S wof SUonpuasalg ams puv ((f apusddy) spiodsy 211§ 904005

papavmp spunf upad fo uoypu £ 1§ wads Luo sioungyy i

v xipuaddy 905 ‘soseqeiep Nooyn punoByoeq 3o A1essolS ¥ 10,] 'SININUL PUE S[ENDIAIPU] POPIIOXY JO ISIT [eIsusr) Joyoadsu] Jo 90130 o) puk soLusiSay oprv
asInN PN Yiim Suruoaios soxmbal os|e Mef [LISPOJ JURLINDY "SYD0YD AIOISTY JRUIILIO 1€ Jonpuod o) paxnbal srom soyeis Jje ‘werdoxd joud oy Jo ned sv
(SLIVD waisAg uonwoynuoap] jurdioSury pajewoury payesforu] vonednsoau] Jo neamej [819pa] 4.1

SSNNW pUR SENPIAIPY] PAPNIOXT Jo 1S [RIdunn) Jojoedsug Jo 8010 DIO

AnsiBoy PURII( X9§ [BUONEN "YOSN

ot 2

194 'OI10
(591215 IPUIO W0 sa1sISar Surpnyour) AnsiSoy opry osInN peynms)) ‘Ansidoy
PNPUOOSTA] JoAS0Ir)) ‘eseqele(] ooy punoidiorey soolAleg A[rwe,] pue sanuno)) | uoIHIu
yI[eeH Jo juouniedo(] UISUODSIA ‘@seqrie(] ATOJSIH [BUTUILY) 0JB}S UISUOOSIA 012 moj S1$ UISHODSI AL
164 *DIO “YOSN ‘Ansigay] opry 98N PayIe)) ‘Ansisay asnqy opiM uonu OOTXON
sakordur 001XaN MON “AJOISTH [BUIILL) 10Y A1011S0d0Y [BOUS)) OOIXSIN MON 9y -85 L'1$ MON
1€ “DIO "WOSN “Ansiday opim vorj
apry asanN pogne) ‘Krojsodsy jenus) L1pjes o1qnd Jo uamreds(] BpeasN €69 -01818 <'1% BPRAON
1€ “DIO ‘AnsiSay] oPIV 9SINN PAINS)) “ANSIoy BPUSP( XS dIqnd
‘]00 1, $5200V AJOISTH [EUTIILI) J9umu] ueSIyonA ‘tmisA§ uoneuuoyu] Sunjoer], apIm goru
IPPUSIO eI ‘wmsAS uonestnuap] judiadur] perewony 81elg SGEh -a3781g $'€% ueSyoTA
1€ "DIO “WOSN “Ausifoy] oply SsMN Pay)) Uonenssay sepunoy | uolHu
SIOPUSIIO) X9 SIOUI]] ‘eSeqeiv(] S1BiU] SUOT00LI0)) Jo Jusureda(] s1oul]] 081 uw] 0'€S$ SIout]]
1€ “DI0 YOSN “Ausisay opIy osInN oy “AnsiSoy uonoejold pHyD opim uorrK
‘Ansi8oy uonosjoid NPy ‘spiooay Sunanyy jueunredsq uonepodsuery oygepy 6+¢ 07018 L'Z$ oyep|
164 *DIO “JOSN ‘ANsSISay 9py 9sInN poynie)) ‘AnsiSay pozienua’y
‘WRISAS HONBULION] JUOWRTeULA JOPURI() S[IUSANS BISB[Y “Xopu] SweN pue spmm ol
MBIA UNOD/UWISAS MN0)) BISE]V “JI0MION uoneuLIoju] A19JeS o1qnd eisely -91818 €8

NeIs n@a.:w.. 301 um.mm &uuﬁm%vzne Jeg JO MITAIIAQ 9 2ANSLY




20
II1. PILOT PROGRAM RESULTS

“It’s working. We’re catching them.” 47

-Mel Richardson, program manager of Alaska’s Background
Check Unit

“The applicants that have been excluded from employment are not
the types of people Michigan could ever allow to work with our most
vulnerable citizens. We have prevented hardened criminals that oth-
erwise gould have access to our vulnerable population from employ-
ment.”

-Orlene Christie, Director of the Legislative and Statutory Com-
pliance Office at the Michigan Department of Community Health

“This pilot may have been just a project for some but we in Illi-
nois have tried to absorb it into our social consciousness and truly
realize the importance that the results of this pilot may play on in-
dividual lives. Most of the health care employers selected to partici-
pate in the pilot rallied around this effort with an exceptional en-
thusiasm. . . . The value of the pilot program is indisputable.”

-Jonna Veach, Project Director of the Illinois Background Check
Program

A. COMPREHENSIVE BACKGROUND CHECKS ARE EFFECTIVE

OVER 9,500 PRIOR CRIMINALS WERE BARRED FROM WORKING IN LONG-
TERM CARE FACILITIES

In all states, the pilot program proved successful in preventing
thousands of persons with a record of substantiated abuse or a seri-
ous criminal record from working in long-term care settings. Dur-
ing the program pilot period, over 220,000 individuals who applied
for jobs in long-term care settings were screened. Of these, 9,509
applicants (4.3 percent) were barred for disqualifying crimes. The
number of applicants barred from employment due to background
checks as part of the pilot program are shown in Figure 7.

The total number of applicants screened and the number of ap-
plicants barred varied greatly among states, primarily because of
the difference in the geographical scope of the programs. Michigan,
a large state that conducted comprehensive state-wide screening
was able to screen significantly more applicants than smaller
states who conducted their programs in a few counties.

In many states, registry checks were the first method used for
screening job applicants. As a result, the majority of applications
disqualified due to background check findings were excluded be-
cause of registry checks (67 percent). Some states, however, did not
report the number of applicants disqualified by registry checks, and
Idaho and Alaska reported fewer applicants excluded by registry
checks compared to the number of applicants excluded by state and
federal criminal background checks.

Overall, state criminal background checks and federal FBI
checks were responsible for identifying a total of 3,128 applicants
with a disqualifying criminal background who had not been identi-

47 Alaska’s presentation at the CMS Background Check Pilot State Annual Conference, June
12-13, 2007, Marriot Baltimore/Washington Int’l Airport, Baltimore, Maryland

48 Written Testimony submitted at the U.S. Senate Special Committee on Aging hearing: The
Nursing Home Reform Act Turns Twenty: What Has Been Accomplished, and What Challenges
Remain?, May 2007
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fied through the registry checks. While some applicants were ex-
cluded by both state and federal background checks, most appli-
cants excluded by state and federal background checks were only
excluded by one type of check (60 percent).

Of all the states, the Michigan pilot program not only had the
most number of people screened, but it also had the highest per-
centage of individuals identified for disqualifying crimes. Of the
115,000 applicants screened, nearly 7,000 (6 percent) were barred
from employment. This success was due in large part to the state’s
use of an integrated system which included a large number of other
databases and allowed it to easily identify individuals with dis-
qualifying criminal records.
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Although the specific disqualifying crimes differed from state to
state, data from Alaska suggests that the majority of background
check exclusions were for violent crimes, such as assault, rape and
murder (Figure 8).49 About 6 percent of applicants screened in
Alaska had a previous conviction for a crime against a family mem-
ber or a vulnerable adult, such as an elderly person.

49 These crimes that direct harm individuals are classified legally as “offenses against the per-
son.”
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Figure 8: Category of Disqualifying Crimes Identified Through Background

Checks, Alaska, 4/06-9/07

51%

Source: Alaska State Report (Appendix D}

[ Violent Crimes

@ Offenses Against
Property

0 Offense Against Family
and Vulnerable Adults

{1 Other Crimes and
Registry Barriers

Note: Data on disqualifving crimes were collected between April 2006 and September 2007




25

FBI FINGERPRINT CHECKS PLAYED AN IMPORTANT ROLE

Under the pilot program, states were required to conduct FBI
criminal history checks in addition to state police and state reg-
istry-based background checks. By adding FBI checks, states were
able to identify a large number of applicants with disqualifying
crimes who were missed by state checks. Among those states that
reported the number of applicants barred by FBI checks exclu-
sively, federal criminal history records were responsible for 6.5 per-
cent of all exclusions and 19.7 percent of the criminal history exclu-
sions (see Figure 7).

Data from Alaska demonstrate that FBI checks are important for
eliminating violent felons. Seventy-five percent of FBI exclusions in
the Alaska pilot were due to murder, assault, rape and other vio-
lent crimes, compared to about 50 percent of background check
bans in all seven pilot programs that were excluded for those
crimes.50

The importance of federal checks in other states varied. In Wis-
consin, for example, the state identified most of the excluded appli-
cants through state registry and name-based criminal history
checks, while Nevada identified most through an FBI criminal his-
tory check.

EMPLOYERS WERE GENERALLY SATISFIED WITH BACKGROUND CHECK
PROGRAMS

Participating long-term care providers in many states reported
high rates of satisfaction with the more effective and efficient back-
ground check procedures established as a result of the pilot. In
Idaho, a survey of providers found that 86 percent felt that the
background check requirement was successful and 73 percent of
providers would choose to continue to use the background check
system, even if the checks were optional with a fee (see Figure 9).

50 Alaska State Report. Violent crimes are classified as “offenses against the person”



26

Figure 9: Satisfaction Survey of Participating Idaho Long-term Care Providers
=

Was the background check requirement successful in
screening potential workers? 86% 15%

Was the quality of employees hired increased due to
the background check requirements? 63% 37%

If funding was available, should the background check
requirement continue? 88% 12%

If funding was not available, should the background
check continue? 61% 39%

If the background check was optional with a fee, would
the facility or provider continue fo use it as a
resource? 73% 27%

*Survey of 204 providers and facilities, response rate = 65%
Source; Idaho state report (Appendix D)
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B. INTEGRATED BACKGROUND CHECK PROGRAMS ARE EFFICIENT
PROCESSING TIME WAS CUT SIGNIFICANTLY

Many states were able to substantially reduce the time required
to complete the background check process. For example, Illinois re-
ported the time to complete background checks was reduced from
as much as two months to as few as two days (see Figure 10).

Idaho and Illinois reduced their background check processing
times to a few days by using an internet-based background check
system accessible to authorized providers. In addition, digital
livescan fingerprint technology allowed for faster processing of fin-
gerprint checks.

By reducing processing times for background checks, states vir-
tually eliminated the risk that applicants with serious criminal his-
tories could go undetected by moving from one employer to another.
The Nevada state report notes, “In 2006, we identified six individ-
uals operating in a similar pattern [of job hopping], but as proc-
essing times improved, we saw fewer incidents of this practice. In
2007, we observed no such cases.” 51

Several states also noted that a significant number of applicants
withdrew their applications prior to a fingerprint check. In Michi-
gan, for example, 17.9 percent of applicants withdrew their applica-
tions prior to fingerprinting. While data do not exist on the reasons
for these withdrawals, some state officials believe that the faster
and more accurate fingerprint checks may act as a deterrent for in-
dividuals with a criminal history.52 However, no adverse impact on
the number of individuals applying for jobs in the long-term care
sector was reported in the final state reports for the pilot program.

Reducing the time for completing background checks did allow
states to screen more workers in long-term care settings. In Idaho,
for example, the number of applications screened nearly doubled
from 15,000 to 28,000 applications after a web-based system was
implemented.

51 Nevada State Report, p. 10. Appendix D.
52 See for example Nevada State Report, Appendix D
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Figure 10: Background Check Processing Time Before and After Pilot Program

Background Check Processing Time
Before and After Pilot
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* Only states that reported estimates for background check processing time
in their final reports are included above, but all states reported some reduction in processing time
as a result of the pilot.

Source: State Reports (Appendix D)
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STATES DEVELOPED INNOVATIVE MODELS TO INTEGRATE EXISTING
DATABASES

Pilot states succeeded in establishing comprehensive background
check programs that were able incorporate and coordinate various
registry checks (e.g., state Certified Nurse Aide registries and reg-
istries established for sex offenders and child care workers), as well
as federally-required checks against the HHS Office of Inspector
General’s provider exclusion list, and criminal history checks at the
state and federal level. All states used their grant funds to estab-
lish more coordinated linkages and working relationships between
different agencies charged with administering various registries
and databases.

Some states also created an online access point for providers and
officials. In Michigan, for example, state officials contracted with
researchers at Michigan State University to create a single data-
base that was efficient for providers and allowed researchers and
state officials to clearly understand at what point an individual
was excluded, whether it be at the registry check level, or at the
level of a state or FBI criminal history check. The information col-
lected allows the state to examine the effectiveness of a registry
check or fingerprint check.

APPEALS PROCESSES ALLOWED FOR ADEQUATE PROTECTIONS

All states instituted processes to allow workers to appeal results
of a background check. These processes varied in scope by state.
Some states only allowed individuals to appeal if they could dem-
onstrate there was an error in the background check finding, while
other states allowed individuals to appeal the definition of a dis-
qualifying crime on a case-by-case basis. Although a small percent-
age of people who were barred from employment based on a dis-
qualifying crime appealed the decision, a large percentage of those
who did appeal were granted an exemption. Data from the three
states submitting appeals data are summarized in Figure 11.

Figure 11: Excluded Applicants, Appeals Requested, and Appeals Approved

State* Excluded Applicants Appeals Requested Appeals Approved

Alaska A477 42 31
llinois 197 159 142
New Mexico 269 87 57

Note: Only states that reported appeals data are included in the above table.
Source: State Reports (Appendix D)

C. INVESTMENTS IN BACKGROUND CHECK SYSTEMS ARE ECONOMICAL
“RAP BACK” TECHNOLOGIES CAN REDUCE COST IN THE LONG-TERM

Many pilot states used information technology to reduce the costs
of fingerprint checks. Illinois, Alaska, and Michigan instituted rap
back programs, in which any new crimes that an individual com-
mits after an initial background check are flagged in the state’s
database and reported back to the database and the employer. As
a result, these states can avoid the cost of re-fingerprinting for the
individuals each time they change jobs. All three states that used
a rap back program noted the cost-saving potential and other bene-
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fits of a rap back system at a state level, but the full cost savings
were limited because these states were not able to implement a rap
b}ellckk system to help reduce costs for the FBI criminal history
check.

States were also able to reduce costs by obtaining fingerprints
using digital technology. Often referred to as “livescan,” digital
fingerprinting reduces costs over time because these scans are sig-
nificantly more accurate than inked fingerprints on cards, which
are prone to error and misinterpretation. In addition, fingerprint
scans can be transmitted electronically and read using automated
technology, eliminating human error and reducing the need for ad-
ditional staff. In order to efficiently distribute livescan equipment,
some states established mobile units and online reservation sys-
tems for an applicant to schedule a fingerprint check.

COMPREHENSIVE PROGRAMS CREATE EFFICIENCIES

As the programs expanded, they were able to achieve additional
cost savings. In particular, states found that as they expanded
their programs, they were able to negotiate better deals with ven-
dors. Wisconsin, for example, reported that their actual cost for
background check processing ($297,533) was less than half of the
projected cost ($634,132). Such savings signal that similar econo-
mies of scale may be achievable in some other states.

Some states were able to apply the improvements in their screen-
ing programs for long-term care workers to other existing back-
ground check programs. Alaska, for example, uses its newly im-
proved state criminal history database (APSIN) to screen many em-
ployees who work with children.

A welcome cost saving that occurred during the pilot program
was a reduction in the fees charged for federal FBI criminal history
checks and a reduction in processing time. In June 2008, the FBI
formally announced in a regulation that it was reducing the fees
for civil fingerprint checks due in part to increased demand.53 Fig-
ure 12, shows historical trends in fingerprint submissions and proc-
essing times, suggesting that improvements in technology and
economies of scale may continue to drive further fee reductions and
shorten processing time if additional states expand and improve
their background check systems for workers.

53“FBI Criminal Justice Information Services Division User Fees.” Federal Register. 73(119)
June 19, 2008
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Figure 12: Number of FBI background checks submitted and processing time,
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STATES CONTINUING BACKGROUND CHECK PROGRAMS

All states have continued their comprehensive background check
programs after the completion of the pilot in September 2007.
Many states have expanded their programs by (1) requiring addi-
tional categories of workers to have mandatory background checks
(e.g., workers who have “direct access” to a resident/beneficiary’s
property, financial records and/or treatment information), (2) re-
quiring workers that have direct access to other vulnerable popu-
lations (e.g., children) to undergo the same type of background
check as those who have access to older people, and/or (3) increas-
ing the types of settings that are required to have background
checks done on their employees before they are hired (e.g., general
acute-care hospitals).

All of the states concluded that including fingerprint-based back-
ground checks was a vital part of the overall criminal background
check process. Prior to participating in the pilot, Illinois and Wis-
consin did not have widely used fingerprint-based background
checks in place. They used the pilot funds to compare their existing
name-based background checks with fingerprint-based background
checks. The remaining states (Alaska, Idaho, Michigan, Nevada
and New Mexico) already had fingerprint-based background checks
in place. New Mexico used the pilot funds to improve the quality
of their ink-based fingerprint cards by providing training and tech-
nical assistance. Alaska, Idaho and Nevada used pilot funds to test
the feasibility of converting from ink-based fingerprint cards to
livescan (electronic) fingerprinting. Michigan already had livescan
fingerprinting in place. They used the pilot funds to enhance their
integrated online background check system.

Several of the states (Alaska, Illinois and Michigan) planned to
expand their fingerprint-based background check by implementing
a “rap back” process. The rap back process will enable state law en-
forcement to notify the state agency requesting the information as
to whether or not the applicant has been convicted of any subse-
quent criminal activity after the initial background check was con-
ducted. Rap back processes save time and money because the fin-
gerprints are kept on file and do not have to be retaken and resub-
mitted each time a person applies for a new job.

Overall, the program was successful in helping states build the
infrastructure they need to conduct comprehensive, coordinated
and cost-effective background checks for long-term care employees.
As a result, these programs are helping to create a safer workforce
for frail elders and individuals with disabilities.

D. STATE PiLOT PROGRAM SUMMARIES
ALASKA

Alaska CMS Background Check Pilot Program for Long-Term Care Work-
ers

Grant award: $3,400,000

Abuse prevention training program award: $1,500,000

Administering State Agency: Department of Health and Social Services

Alaska’s background check program was already in the process
of being restructured when they received a grant from CMS. As the
largest state in the country, Alaska’s extreme geography and ex-
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pansive rural regions led to large, decentralized jurisdictions that
often overlapped. Faced with these unique challenges, Alaska
looked to the pilot program to help streamline their existing back-
ground check program for long-term care workers.

In addition to the scope of workers and facilities required by the
Pilot to be included as part of the background check program, Alas-
ka’s statute required background checks for any individual or enti-
ty that was required by statute or regulation to be licensed or cer-
tified by the department or that is eligible to receive payments, in
whole or in part, from the department to provide for the health,
safety and welfare of persons who are served by the programs ad-
ministered by the departments. This included individual service
providers, such as public home care providers, providers of home
and community-based waiver services and case managers coordi-
nating community mental health services.5¢

Two key goals of Alaska’s pilot program were to 1) create a single
administrative Background Check Unit within the Department of
Health and Social Services (DHSS) to oversee all aspects of the
background check program and 2) adopt uniform definitions and
descriptions of disqualifying crimes or findings of substantiated
abuse applicable to all licensed and certified health and long-term
care programs under the authority of the DHSS. The first element,
reorganizing the DHSS, was necessary because the system had 19
different licensing and certification programs that were being ad-
ministered under 12 different statutes and 15 different sets of reg-
ulations. The second element, adopting uniform definitions, was
meant to provide consistency in the way individuals were evaluated
during the background check process.

The first step of Alaska’s background check process consisted of
checking registries and court records from Alaska as well as from
those states the individual has lived in during the past 10 years.
The registries searched include: Alaska Public Safety Information
Network (APSIN); Alaska Court System/Court View and Name
Index; Juvenile Offender Management Information System; Cen-
tralized Registry (i.e Employee Misconduct Registry); Certified
Nurses Aide Registry; National Sex Offender Registry; Office of the
Inspector General List of Excluded Individuals and Entities; FBI
fingerprint check; and any other records/registries DHSS deems are
applicable. After this information was reviewed, a fitness deter-
mination was made. If no disqualifying information was found, a
provisional authorization that the applicant can work was posted
on the Background Check Unit website. The information was pro-

54 Background checks are performed on 1) all administrators or operators; 2) individual service
providers; 3) employees, independent contractors, unsupervised volunteers, officers, directors,
partners, members, or principals of the business organization that owns an entity or a board
member if that individual has: regular contact with recipients of services; access to personal or
financial records maintained by the entity or provider regarding recipients of services; or control
over or impact on the financial well-being of recipients of services, unless the only recipient
whose financial well-being is affected is a relatives of the individual who has authorized that
individual to make financial decisions for that relative; recipient who has executed a power of
attorney for that individual to make financial decisions for that recipient; or recipient for whom
a court has authorized that individual to make financial decisions; 4) individuals who reside in
a part of an entity, including a residence if services are provided in the residence, if the indi-
vidual remains, or intends to remain, in the entity for 45 days or more, in total, in a 12-month
period; or 5) any other individual who is present in the entity and would have regular contact
with recipients of services.
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tected so that only the entity hiring the individual has access to
this information.

The second step involved the submission of fingerprints for state
and FBI criminal history review. If no disqualifying results were
found, the provisional authorization was replaced with final au-
thorization, and a final determination letter is sent to the indi-
vidual, the employer, and the department or agency having over-
sight of the entity.

Finally, the individual’s name was then flagged in the Alaska
Public Safety Information Network. This is commonly known as a
“rap back” process which means that DHSS would be notified on
a real-time basis if there were any new or subsequent criminal ac-
tivity that was considered a disqualifying crime and required that
the individual be removed from working with vulnerable persons in
health and long-term care settings.

RESULTS

During the pilot phase, Alaska followed their original program
development plan. The state processed 24,304 applications for
background checks and identified 477 individuals with barring con-
ditions including 283 for violent crimes, 136 for offenses against
property, and 31 for offenses against family and vulnerable adults.

POST-PILOT

After the pilot ended in September 2007, Alaska’s Background
Check Unit continued to improve the accessibility and availability
of fingerprinting services for rural residents by installing 24
livescan (electronic) fingerprinting machines in 23 rural Office of
Children’s Services locations. This is in line with Alaska’s goal to
expand the background check to include individuals working di-
rectly with children served by state-licensed foster care and
childcare. The state has also begun to expand background checks
to all staff serving vulnerable populations in programs that are re-
quired by statute or regulation to be licensed or certified by DHSS
or who are eligible to receive payments, in whole or in part, from
the department. After the Pilot ended, Alaska picked up the cost
of continuing to operate the Background Check Unit through a
combination of state funds and fees collected by the program.

IDAHO

Idaho CMS Background Check Pilot Program for Long-Term Care Workers
Grant award: $2,072,026
Administering State Agency: Idaho Department of Health and Welfare

Prior to participating in the CMS Background Check Pilot Pro-
gram, Idaho conducted background checks for people who worked
with children and vulnerable adults in facilities such as foster care
and adoption, child care, developmental disabilities, psychosocial
rehabilitation, and mental health clinics. They had a paper-based
background check process in place that involved mailing applica-
tions and fingerprint cards to the Idaho State Police for processing.
Applicants had to wait approximately six to eight weeks to receive
background check clearance. To address inefficiencies with this
process, Idaho used the pilot funds to implement a web-based ap-
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plication system that allowed fingerprints to be collected and trans-
mitted electronically. A more efficient way of processing applica-
tions was necessary since the pilot required Idaho to expand its list
of facilities requiring employee background checks to include nurs-
ing facilities, assisted living or residential care facilities, inter-
mediate care facilities for persons with mental retardation, home
health, hospice, and hospitals with swing beds.55 Providers, em-
ployees, and contractors with access to vulnerable individuals in
these types of long-term care settings were required under the pilot
to have background checks.56

Idaho’s new web-based background check system allowed for: 1)
online application submission; 2) online fingerprint scheduling; 3)
real-time status check of application, and; 4) email notifications in-
forming applicants and employers of the status of each application
as it goes through the process. Applicants began the process by
completing an online application that required them to disclose any
crimes or other relevant information in their background. Next
they had to schedule a fingerprint appointment in one of several
livescan (electronic) fingerprint offices throughout the State.5?
Then the applicant either printed out the application, signed it and
had it notarized, and brought it to their fingerprint appointment;
or submitted the application electronically and had their signature
notarized when they were fingerprinted. By submitting the applica-
tion, the individuals authorized the Criminal History Unit to com-
plete the background check, obtain necessary information, and re-
lease it in accordance with the applicable laws. If no disqualifying
offenses were disclosed in the notarized application, the individuals
were granted a provisional work period if he or she is fingerprinted
within 21 days, and then another provisional work period until the
background check was completed.

During the fingerprint appointment, the Criminal History Unit
completed the required registry checks against the following reg-
istries: Idaho Child Protection Registry, Idaho Adult Protection
Registry, National Sex Offender Registry, Office of Inspector Gen-
eral List of Excluded Individuals and Entities, Nurse Aide Reg-
istry, and Idaho Department of Motor Vehicles Driving Records.
Next, the applicant’s fingerprints were transmitted to the Idaho
State Police who conducted a comparison against State crime
records. The Idaho State Police then forwarded the fingerprints
electronically to the FBI for comparison against national criminal
records. If no criminal record or registry information was found,
the Criminal History Unit was notified and they changed the indi-
vidual’s status in the database to “clear.” If a criminal history was
found, the Idaho Criminal History Unit reviewed the information
and made a determination based on State’s list of disqualifying
crimes.?8 Applicants and employers could check on the status of the
application at any point during this process by logging on to a se-
cure website. Applicants and employers were notified via email

55 Volunteers in these settings were excluded from background check requirements.

56 Although the pilot included personal care attendants as part of the required entities, Idaho
already had existing regulations requiring personal care attendants to have a background check
therefore they were not included in the pilot project.

57 A small percentage of applicants, who live in remote towns or cities, had a law enforcement
officer roll and submit a fingerprint card.

58 Idaho’s list of disqualifying crimes is included in Appendix B
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when the background check was complete and/or if any disquali-
fying offenses were found. Idaho does not have a “rap back” process
in place where new or subsequent criminal activity is automatically
sent to the Criminal History Unit.

RESULTS

Between October 2005 and March 2007, Idaho screened 20,117
applications of which 648 (3 percent) were denied access or not al-
lowed to work with vulnerable persons in long-term care settings.
408 individuals were denied access due to information found during
a criminal record or other record search and an additional 240
withdrew their applications after they disclosed a disqualifying of-
fense or other incident would have likely resulted in a denial.

POST-PILOT

At the end of the pilot, Idaho’s Division of Medicaid surveyed the
directors of the participating long-term care settings to find out
whether they thought the background checks should continue after
the Pilot ended. The response was overwhelmingly positive. Based
on the combination of successful screening results, and positive
feedback from the provider community, Idaho’s Division of Med-
icaid modified their regulations to continue requiring background
checks for: home health agencies, skilled nursing homes, residen-
tial assisted living facilities, and intermediate care facilities for the
mentally retarded. Hospice agencies and hospitals with swing beds
were not included in the modified regulations and did not continue
requiring background checks for job applicants. During the Pilot,
grant funds were used to cover the cost of the background checks.
Post-pilot, the fee for the background checks will be paid for by ei-
ther the applicant or the provider.

ILLINOIS

Illinois CMS Background Check Pilot Program for Long-Term Care Work-
ers

Grant award: $3,000,000

Administering State Agency: Illinois Department of Public Health (IDPH)

Prior to participating in the Background Check Pilot Program, Il-
linois relied primarily on name-based background checks for direct
health care workers. Fingerprint background checks were per-
formed only if name-based checks revealed multiple common
names, a waiver request was made for disqualifying convictions, or
the applicant challenged the results. Recognizing name-based back-
ground checks were not as effective or efficient as fingerprint-based
checks. Illinois used the pilot funds primarily to test the feasibility
of implementing a fingerprint based background check process in
their state.?® To institute a fingerprint-based system, and automate

59The scope of the Pilot in Illinois originally included the entire state and all the requested
provider types but due to the high cost of background checks, the scope of the Pilot was nego-
tiated down to include only 10 counties (i.e., Boone, Carroll, Jo Daviess, Lake, Lee, McHenry,
Ogle, Stephenson, Whiteside, and Winnebago) in the northern part of the state and only five
of the mandated provider types (i.e., skilled nursing facilities/nursing facilities; intermediate
care facilities for persons with mental retardation, home health agencies, long-term care hos-
pitals/hospitals with swing beds and home-and-community-based service facilities over eight
beds). The smaller scope allowed grant funds to be used to subsidize the cost of the fingerprint
background checks. The reduced scope retained a true representation of the geographic, social
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all the background check processes, Illinois amended the state’s
Health Care Workers Background Check Act.

Illinois developed a background check process for the Pilot that
included several steps. First, an applicant seeking a position in a
long-term care facility where he or she may have access to a resi-
dent; the resident’s living quarters; or the resident’s financial, med-
ical or personal records, was asked to fill out a disclosure and au-
thorization form. The employer logged into the Illinois Department
of Public Health (IDPH) online Web portal to the Health Care
Worker Registry (HCWR) 60 to check for any disqualifying offenses
or substantiated findings. If no offenses or substantiated findings
were found, the employer checked the following registries through
links provided in the Web application: Office of Inspector General
List of Excluded Individuals and Entities; Illinois Sex Offenders
Registration, Illinois Department of Corrections Sex Registrant, In-
mate Search and Wanted Fugitives; and National Sex Offender
Public Registry. If no matches were found, the applicant was sent
to a livescan vendor to have his or her fingerprints electronically
scanned. After the applicant’s fingerprints were scanned, the
livescan vendor sent a data file to IDPH who then sent it to the
Illinois State Police (ISP). The ISP conducted a state-based crimi-
nal history records search and forwarded the file to the FBI for a
national search. The results of the background check were sent to
IDPH electronically and matched to the applicant’s social security
number and transaction control number (provided by the livescan
vendor). If no criminal record was found, the applicant’s name was
moved to the status of “Direct Access Worker” and an automati-
cally generated email was sent to the employer with notification
that the applicant was eligible to work. If any criminal record was
found, the IDPH reviewed the information and made a determina-
tion as to whether there was a disqualifying conviction. As soon as
the determination was entered into the web application an auto-
matically generated email was sent to the employer stating wheth-
er the conviction was disqualifying. The applicant was mailed a
copy of the rap sheet along with a waiver application (if applicable)
when the conviction was disqualifying. If the applicant was con-
victed of any subsequent criminal activity after the background
check has been completed, the ISP automatically notified the IDPH
as part of their “rap back” process.6l As soon as a determination
is made by the IDPH on the conviction, an email was automatically
generated and sent to the employer.

and economic structure of the entire state. Illinois consists of an extraordinary amount of border
counties where workers can live in one state and work in another. Eight of the ten counties
bordered another state. The scope captured enough rural area to be characteristic of the plain
states. Illinois has one of the most concentrated metropolitan areas in the United States; there-
fore, one of the counties included in the pilot was a highly populated urban area.

60Tllinois received additional grant funds from CMS to develop a web-based application sys-
tem to coordinate their background checks, the IDPH Online Health Care Worker Registry
(HCWR).

61A “rap back” system involves maintaining the fingerprints of individuals who have been
cleared in a law enforcement database, allowing detection of any subsequent disqualifying
crimes that these individuals may commit. When this occurs, the database notifies the depart-
ment that requested the background check as part of their oversight for a particular industry
(e.g., Illinois’ Department of Public Health), which in turn notifies the employer of their employ-
ee’s relevant arrest or conviction.
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RESULTS

Illinois was late entering the pilot study because of difficulties
faced early on (i.e., having to reduce the scope of the pilot). How-
ever, between October 2006 and September 2007, 6,315 background
check applications were submitted to IDPH for screening of which
3.1 percent (1,924) were either disqualified based on prior offenses,
substantiated findings, or criminal histories or were withdrawn by
the applicants themselves.

POST-PILOT

Illinois is currently in the process of implementing a fingerprint-
based background check process statewide, using all the automa-
tion features introduced during the pilot. Fingerprint background
checks are now required for unlicensed direct care workers for mul-
tiple health care settings and unlicensed workers who have (or may
have) contact with residents, residents’ living quarters, or resi-
dents’ personal, financial, and medical records in many long-term
care settings.62 Furthermore, since health care providers are now
required to initiate fingerprint background checks through the De-
partment of Public Health’s (IDPH) web application, IDPH can le-
gally store the fingerprints and use the rap back to notify IDPH
of any future convictions that are associated with those finger-
prints.

MICHIGAN

Michigan CMS Background Check Pilot Program for Long-Term Care
Workers

Grant award: $3,500,000

Abuse prevention training program award: $1,500,000

Administering State Agency: Michigan Department of Community Health

Michigan used the funds from the CMS Background Check Pilot
program to enhance the comprehensive background check program
they already had in place. The major improvement they made was
to develop, in partnership with Michigan State University, an on-
line application that provides health and human service agencies
with a systematic process of conducting the background checks. In
addition to receiving funds to supplement and expand their back-
ground check program, they were one of three states awarded an
additional $1.5 million to create and deliver a comprehensive adult
abuse and neglect prevention-training program for employees and
managers of long-term care settings.

Prior to the pilot, Michigan performed background checks on a
limited number of employees in nursing homes, county medical
care facilities, homes for the aged, and adult foster care facilities.
They relied primarily on name-based background checks with fin-
gerprint background checks required only for employees residing in
Michigan for less than three years. Using pilot funds, Michigan ex-
panded the scope of facilities covered to also include hospices, hos-
pitals with swing bed long-term care units, assisted living facilities

62Long-term care settings currently required to screen applicants in Illinois include assisted
living and shared housing establishments; community living facilities; children’s respite homes;
freestanding emergency centers; full hospices; home health agencies; hospitals; life care facili-
ties; long-term care settings; post-surgical recovery care facilities; and sub-acute care facilities.
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that are classified in Michigan as “homes for aged,” psychiatric hos-
pitals, and intermediate care facilities for the mentally retarded.
They performed background checks on all prospective long-term
care employees who will have direct access to patients with plans
to check current employees in the future.

Michigan’s background check program had three stages. First,
the provider entered the applicant’s personal information into the
online system where it was screened against five integrated reg-
istries: Office of Inspector General List of Excluded Individuals and
Entities, Michigan Nurse Aide Registry, Michigan Public Sex Of-
fender Registry, Offender Tracking and Information System, and
Internet Criminal Access Tool. Second, if no convictions for a rel-
evant crime were found, the applicant was required to complete a
digital fingerprint scan which was submitted to the Michigan State
Police and then to the FBI. Third, if a match was found, a notice
was sent to either the Department of Community Health or the De-
partment of Human Services where the department staff examined
the applicant’s criminal history to see if it was exclusionary.63

During the pilot, Michigan developed new functionality to inte-
grate a rap back process that would allow the Michigan State Po-
lice to legally store the fingerprints and provide either the Michi-
gan Department of Community Health or Department of Human
Services with notifications of any future convictions that are associ-
ated with those fingerprints.One limitation of Michigan’s back-
ground check system was a limited appeal process if an applicant
was deemed inappropriate to work in a facility due to their crimi-
nal background. Appeals were only granted to applicants if their
criminal record was found to be inaccurate, or if the record should
have been expunged from the record.

RESULTS

Because Michigan had such a comprehensive background check
system already in place, between March 2006 and September 2007
they were able to process 103,251 background check applications
for those applying to work in long-term care settings. During that
18 month period, they excluded 6,932 applicants (6.0 percent) from
working with vulnerable older persons because of prior offenses,
substantiated findings, or criminal histories.

In 2006, Michigan enacted a law that not only expanded the
scope of facilities that were required to perform background checks
on potential employees, but also expanded the types of workers re-
quired to have background checks. In addition to “direct care”
workers (people who provide personal, hands-on care to residents/
beneficiaries), workers who had “direct access” to a resident/bene-
ficiary’s property, financial records, and/or treatment information
also had to undergo a background check.6¢ The law also required
Michigan’s Department of Community Health to cover the cost of
background checks for long-term care workers with no charge to
the applicant or the facility. Approximately one-quarter of the total
costs were to be reimbursed through a Medicaid match. State offi-
cials have reported substantive cost-savings as a result of the

63 Michigan’s list of disqualifying crimes can be found in Appendix B.
64 Private duty long-term care workers were not included.
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Michigan program, including one-year crime prevention savings of
$37 million.

POST-PILOT

One important component of Michigan’s background check pro-
gram that continues to evolve is the online application. A second
component which Michigan continues to work on is the appeals
process for applicants that have been denied employment because
of their past criminal activity. The Michigan Workforce Background
Check system is being modified to incorporate and track the ap-
peals process so that people with minor infractions can have the
opportunity to demonstrate that they have been rehabilitated.
Michigan has requested and received approval from HHS to bill
Medicaid for the cost of FBI checks as an allowable administrative
cost.

NEVADA

Nevada Criminal Background Check Pilot Program for Long-Term Care
Workers

Grant award: $1,891,018

Administering State Agency: Nevada State Health Division

Nevada has been conducting fingerprint-based state and national
criminal background checks for certain long-term care settings
since 1997. As one of the fastest growing states in America, many
of Nevada’s residents have lived and worked in other states, mak-
ing a national fingerprint background check critical for long-term
care workers. Before the Pilot, the majority of fingerprints were
collected manually using ink-based cards. Theses cards first had to
be scanned by the Nevada Department of Public Safety for the
state-based check, and then mailed to the FBI for the national
check. This process took 90 to 120 days and often required re-
fingerprinting due to the poor quality of the ink-based cards. Real-
izing the need to also check applicants against the FBI registry,
Nevada used the majority of their Pilot funds to improve their ex-
isting background check program by installing livescan (electronic)
fingerprinting machines across the state. By increasing the number
of locations from which applicants’ prints could be submitted elec-
tronically, they were able to significantly reduce the processing
time of fingerprint background checks.

As part of the Pilot, Nevada expanded the scope of workers who
were required to have a criminal background check.65 It now in-
cludes all prospective long-term care employees who will have di-
rect access to patients and independent contractors working in in-
termediate care facilities, skilled nursing facilities, residential care
facilities, and agencies that provide personal care services and/or
nursing care in the home. Persons applying for a license to operate
intermediate care facilities, skilled nursing facilities, and residen-
tial facilities for groups must also undergo a criminal background
check.

Under Nevada statute, providers were required to submit the
employee’s fingerprints to the Department of Public Safety, which

65The facility must do a criminal history background check when the employee is first hired
and at least every five years that the person remains employed there.
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conducted the background check search and notifies the provider
and the Bureau of Licensure and Certification of the results.66 Al-
though Nevada does not conduct name-based criminal checks (ex-
cept in the rare instance where an individual’s fingerprints cannot
be taken) they do check applicants against the National Sex Of-
fender Registry, the Central Repository for Nevada Records of
Criminal History, and the Certified Nurses Aide Registry. The fin-
gerprint check serves as a back-up and the long-term care agencies
are required to keep a copy of the fingerprints submitted to the
Central Repository for Nevada Records of Criminal History for fu-
ture inspections by the Health Division.

RESULTS

At the end of the pilot, Nevada had installed 37 new livescan
fingerprinting sites across the state thus drastically reducing the
average time it took to perform a background check from about 80
days to less than 20 days. In addition to providing more timely re-
sults to employers, shorter turn-around times also allowed Nevada
to better identify previously missed “job-hoppers” who had criminal
histories but were rarely caught. Between January 2006 and Sep-
tember 2007, Nevada excluded 349 people (1 percent) who applied
for health care positions because they had criminal backgrounds or
disqualifying offenses. Although this percentage seems low, it may
reflect effective screening of applicants by employers before they
submitted fingerprints, or it may be that increased awareness of
the background check program now acts as a deterrent for people
with criminal histories.

POST-PILOT

After the pilot, Nevada has continued to expand the background
check program and has assumed portions of the cost of fingerprint-
based criminal history background checks for prospective long-term
care employees.

NEW MEXICO

New Mexico CMS Background Check Pilot Program for Long-Term Care
Workers

Grant award: $1,100,000

Administering State Agency: New Mexico Department of Health

Since 1999, New Mexico’s Caregivers Criminal Screening Act has
required health care facilities to perform nationwide and statewide
criminal background checks on persons whose employment or con-
tractual service with a care provider include direct care or routine
and unsupervised physical of financial access to any care recipi-
ent 67 served by that provider.68 The Act requires over 20 different

66 Prior to the pilot, the Department of Public Safety only notified the Bureau of Licensure
and Certification if an applicant had a criminal background or a disqualifying offense. To
streamline and track the background check process, the Department of Public Safety now shares
the results of all background checks with the Bureau of Licensure and Certification.

67 Care recipient is defined as any person under the care of a provider who has a physical
or mental illness, injury or disability or who suffers from any cognitive impairment that restricts
or limits the person’s activities.

68 The Caregivers Criminal History Screening Act stipulates that care providers can only con-
ditionally employ a caregiver pending completion of the criminal history screening.
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types of long-term care settings to screen direct care employees.6°
However for the purposes of the pilot, New Mexico only reported
data on the care provider types specifically identified in the CMS
Background Check Pilot Program requirements (i.e., skilled nurs-
ing facilities/nursing facilities; long-term care hospitals/hospitals
with swing beds; intermediate care facilities for persons with men-
tal retardation; home health agencies; home-and-community-based
service group homes over eight beds; and personal care agencies).

Due to a limited information technology (IT) infrastructure, New
Mexico’s Department of Health can not utilize livescan (electronic)
fingerprinting. Instead, they use inked fingerprint cards to collect
fingerprints. Although fingerprint cards are prone to low-quality
fingerprinting, and their use can cause significant delays in proc-
essing, New Mexico did not use the pilot funds to upgrade their IT
infrastructure to utilize electronic fingerprinting. Instead, they
used the $1.1 million they received from the Pilot to improve the
efficiency of the existing background check process by: 1) providing
for training and technical assistance for individuals who process
fingerprints throughout the state; 2) developing an integrated web-
based application allowing agencies and providers to access crimi-
nal history information as well as check on the training status of
applicants; 3) establishing methods to monitor provider compliance;
4) replacing outdated scanning equipment and software; and 5)
conducting research for statutory and regulatory reforms for sys-
tem improvements.

New Mexico’s criminal history screening had three stages: 1) ap-
plication submission and processing, 2) employment fitness deter-
mination, and 3) administrative reconsideration (if needed).

During the first stage, application submission and processing,
the applicant’s personal information was entered into an online
system and screened against three integrated registries: Nurse
Aide Registry, New Mexico Employee Abuse Registry, and Care-
givers Criminal History Screening Program (CCHSP) database. Si-
multaneously, their fingerprints were scanned and electronically
sent to the New Mexico Department of Public Safety for a state-
wide criminal history search and to the FBI for a nationwide crimi-
nal history search. If the fingerprints come back without a match
(no criminal history found), the CCHSP database is updated and
the care provider facility is sent a letter stating that the applicant’s
background check is clear. If a match is found either through the
registry screening or the fingerprint search, the application is sent
to the CCHSP for further review.

The second stage of New Mexico’s criminal background check,
employment fitness determination, occurred only if the direct care
worker is found to have a criminal history. The CCHSP legal as-
sistants review the rap sheets and determine if there is any part
of that individual’s criminal history that would disqualify them
from employment in accordance with the Caregivers Criminal His-
tory Screening Act and Rule. If there is an item in their criminal
history that meets the threshold determined by the CCSHP dis-

69 See Appendix D for list of long-term care settings in New Mexico’s Background Check Pilot
Program Final Report.
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qualification list 70 then a disqualification letter is sent to the direct
care worker and the care provider facility. If the item does not
meet the threshold, it was updated in the CCHSP database and
processed for clearance.

The third stage of the criminal background check, administrative
reconsideration, is the appeals process. If an applicant is sent a dis-
qualification letter by the CCHSP, they can request that their em-
ployment fitness determination be reconsidered. The applicant is
required to submit all supporting documents and may be requested
to provided additional material if the reconsideration committee
deems it necessary.

RESULTS

Between April 2005 and June 2007, New Mexico processed
13,145 applications and excluded 649 health care applicants (2 per-
cent) because they had criminal backgrounds which included dis-
qualifying crimes. One of the major successes of the pilot was iden-
tified as the substantial improvement in compliance by care pro-
vider agencies. New Mexico found that using resources to train, as-
sist, and inform in the beginning of the background check process
is a better use of resources than trying to fix problems as they
arise during the process. New Mexico’s background check process
is budget-neutral to the state. The state paid for the background
checks by charging the long-term care providers an application fee.

POST-PILOT

After the pilot ended, New Mexico continued the background
check program for the long-term care settings identified in the pilot
as well as the facilities identified in the 1999 Caregivers Criminal
Screening Act. In addition, New Mexico began screening general
acute care hospitals. Post-Pilot, New Mexico also expanded the
types of caregivers to include students who participate in clinical
practicum trainings in both long-term care and general acute care
(and meet the caregiver definition) as well as a select number of
volunteers.

New Mexico has plans to improve the current IT system to allow
providers to submit applications electronically now that the New
Mexico Department of Public Safety has the capability to accept
and match electronic fingerprints in their state repository. This
process will allow CCHSP to end its current labor intensive process
and reduce processing time.

WISCONSIN

Wisconsin CMS Background Check Pilot Program for Long-Term Care
Workers

Grant award: $1,500,000

Abuse prevention training program award 71: $1,500,000

Administering State Agency: Department of Health and Family Services

70New Mexico’s list of disqualifying crimes is included in their final report which can be found
in Appendix D.

71 Michigan, Alaska, and Wisconsin were awarded additional funds to create a deliver a com-
prehensive adult abuse and neglect prevention-training program for employees and managers
of long-term care settings.
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Prior to participating in the CMS Background Check Pilot Pro-
gram, Wisconsin lacked an automated system that utilized finger-
print-based background checks for long-term care employees. They
used the pilot funds to test the feasibility of establishing a more
comprehensive approach to screening applicants for jobs in the
state’s long-term care sector. Specifically, they enhanced their ex-
isting name-based criminal background check system by adding a
fingerprint-based background check program.

Beginning in February 2006, Wisconsin received $1.5 million to
cover fingerprint-based background checks in four counties: Dane,
Kenosha, La Crosse, and Shawano. These four counties were cho-
sen to represent specific populations, communities, and trends that
exist within Wisconsin—rural and urban settings, rapid and slow
growth populations, border counties with high interstate move-
ment, and a variety of commuting patterns.

The Pilot required providers to have background checks for pro-
spective employees in long-term care settings, including skilled
nursing facilities; nursing facilities; intermediate care facilities for
persons with mental retardation; home health agencies; long-term
care hospitals; hospitals with swing beds; hospice providers; per-
sonal care agencies approved by the Medicaid program; and com-
munity-based residential facilities with at least nine beds. The
state trained these providers in procedures for conducting coordi-
nated registry checks and criminal history checks, using both the
state’s name-based system and state and federal fingerprint-based
checks. Records were searched in the following registries: Office of
the Inspector General List of Excluded Individuals and Entities,
Wisconsin Nurse Aide Registry, and Nurse Aide Registries in other
states if the applicant had lived in another state. If the applicant
had a finding in any of the above registries, he or she was denied
employment and the background check ended. If the applicant
passed the registry review, fingerprint scans were sent to the Wis-
consin Department of Justice which simultaneously searched the
state fingerprint database and forwarded the prints to the FBI for
a federal fingerprint search and the Department of Health and
Family Services for an Integrated Background Check Information
System Check.

Wisconsin employers have long been accustomed to requesting
and receiving full criminal history information on applicants—in-
cluding the actual “rap sheets” that are maintained by law enforce-
ment agencies, since Wisconsin is an open-record state, which
means that criminal records are accessible to the public. Because
of this, Wisconsin employers are more accustomed to making “fit-
ness determinations” about crimes that are not automatically dis-
qualifying under state and federal law, but which the provider may
or may not deem sufficiently serious to exclude an applicant.?2
State officials also believe that employers are sufficiently well-in-
formed to use background check information appropriately for mak-
ing decisions about an individuals’ suitability for employment.

State officials indicated that they did not have concerns about
long-term care providers receiving applicants’ criminal information
directly and making fitness determinations. State officials argue

72Wisconsin’s list of disqualifying crimes is included in Appendix B.
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that there are minimal confidentiality risks in allowing providers
to receive sensitive criminal history information on individuals as
long as they observe proper security procedures for handling and
storing this information. The Wisconsin Department of Justice con-
ducts periodic audits to review security procedures used by pro-
viders.

RESULTS

Overall, Wisconsin’s pilot program screened 14,748 applicants
and disqualified 640 applicants based on a disqualifying criminal
history finding (4.3 percent). Most long-term care workers who
were disqualified due to their background check results were dis-
qualified before the fingerprint background check. The staged pilot
process allowed employers to stop the process as soon as any dis-
qualifying information was found. Many employers indicated that
they will continue the up-front free registry searches post-pilot.

Wisconsin officials reported that the overall results of the pilot
verify the effectiveness of Caregiver Law requirements. Wisconsin’s
process is straightforward. The state’s Offenses List is relatively
short and the conditions apply to everyone the same way—all the
crimes result in lifetime bans unless the person completes a Reha-
bilitation Review. Anomalies are handled on a case-by-case basis.
This is a more effective process than establishing different time
lines for different offenses. No records need to be kept at the state
level regarding where individuals are employed and the state agen-
cy does not need to keep copies of fingerprints or background check
results.”3

Many of the participating employers indicated they appreciated
acquiring criminal history information through the FBI fingerprint-
based background check, which eliminated the need to track down
out-of-state results for caregivers who have lived outside of Wis-
consin. They also said that overall the pilot provided a measure of
increased assurance for long-term care employers that their em-
ployees did not have a history of committing abuse, neglect, or
stealing client property. The state’s automated system developed
during the pilot, decreased turnaround time for fingerprint-based
background checks to between 24 and 48 hours for those submitted
electronically.

POST-PILOT

Wisconsin has required background checks for caregivers work-
ing in regulated healthcare and daycare settings since 1998 and
supports a requirement for all caregivers nationwide to undergo a
thorough background check. After the pilot, they have continued
their background check program.

ABUSE PREVENTION TRAINING PROGRAM

Wisconsin was one of three states to receive additional funding
to develop and provide innovative abuse and neglect prevention

73The Wisconsin Pilot program did not attempt to assess the value of a “rap back” system,
in which fingerprint records are retained in a state-administered database so that individuals
who have been checked and cleared once do not have to be re-fingerprinted each time they
change jobs.
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training for Wisconsin’s direct caregivers. Wisconsin’s experience
with the Abuse and Neglect Prevention pilot project demonstrated
a critical need for direct caregivers, especially those who are non-
credentialed, to receive training that offers the behavioral and
interpersonal skills to respond positively in potentially abusive sit-
uations. Wisconsin’s efforts to provide meaningful training to direct
caregivers and their supervisors and managers received an ex-
tremely positive response. The response was so great, and the need
for training resources was so clear, that the Department identified
additional funding to continue training through 2008.
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Appendix C: Section 307 of the MMA

MMA of 2003

SEC. 307. <<NOTE: 42 USC 1395aa note.>> PILOT PROGRAM FOR NATIONAL AND
STATE BACKGROUND CHECKS ON DIRECT PATIENT ACCESS EMPLOYEES
OF LONG-TERM CARE SETTINGS OR PROVIDERS.

(a) Authority To Conduct Program.--The Secretary, in consultation with the Attorney General,
shall establish a pilot program to identify efficient, effective, and economical procedures
for long term care facilities or providers to conduct background checks on prospective
direct patient access employees.

(b) Requirements.--

(1) In general.--Under the pilot program, a long-term care facility or provider in a
participating State, prior to employing a direct patient access employee that is first
hired on or after the commencement date of the pilot program in the State, shall
conduct a background check on the employee in accordance with such procedures as
the participating State shall establish.

(2) Procedures.--

(A) In general.--The procedures established by a participating State under
paragraph (1) should be designed to--

(i) give a prospective direct access patient employee notice that the long-term
care facility or provider is required to perform background checks with
respect to new employees;

(ii) require, as a condition of employment, that the employee--

(I) provide a written statement disclosing any disqualifying information;

(1I) provide a statement signed by the employee authorizing the facility to
request national and State criminal history background checks;

(III) provide the facility with a rolled set of the employee's fingerprints;
and

(IV) provide any other identification information the participating State
may require;

(iii) require the facility or provider to check any available registries that would
be likely to contain disqualifying information about a prospective employee
of a long-term care facility or provider; and

(iv) permit the facility or provider to obtain State and national criminal history
background checks on the prospective employee through a 10-fingerprint
check that utilizes State criminal records and the Integrated Automated

Fingerprint Identification System of the Federal Bureau of Investigation.
(B) Elimination of unnecessary checks.--The procedures established by
participating State under paragraph
(1) shall permit a long-term care facility or provider to terminate the
background check at any stage at which the facility or provider obtains
disqualifying information regarding a prospective direct patient access
employee.
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(3) Prohibition on hiring of abusive workers.--

(A) In general.--A long-term care facility or provider may not knowingly employ
any direct patient access employee who has any disqualifying information.

(B) Provisional employment.--

(i) In general.--Under the pilot program, a participating State may permit a long-

term care facility or provider to provide for a provisional period
employment for a direct patient access employee pending completion of a
background check, subject to such supervision during the employee's
provisional period of employment as the participating State determines
appropriate.

(i) Special consideration for certain facilities and providers.--In determining
what constitutes appropriate supervision of a provisional employee, a participating State shall
take into account cost or other burdens that would be imposed on small rural long-term care
settings or providers, as well as the nature of care delivered by such facilities or providers that
are home health agencies or providers of hospice care.

(4) Use of information; immunity from Hability.--

(A) Use of information.--A participating State shall ensure that a long-term care
facility or provider that obtains information about a direct patient access
employee pursuant to a background check uses such information only for the

purpose of determining the suitability of the employee for employment.

(B) Immunity from liability.--A participating State shall ensure that a long-term care
facility or provider that, in denying employment for an individual selected for
hire as a direct patient access employee (including during any period of
provisional employment), reasonably relies upon information obtained through a
background check of the individual, shall not be liable in any action brought by
the individual based on the employment determination resulting from the

information.
(5) Agreements with employment agencies.--A participating State may establish
procedures for facilitating the conduct of background checks on prospective direct
patient access employees that are hired by a long-term care facility or provider through
an employment agency (including a temporary employment agency).
(6) Penalties.--A participating State may impose such penalties as the State determines
appropriate to enforce the requirements of the pilot program conducted in that State.

(¢) Participating States.--

(1) In general.--The <<NOTE: Contracts.>> Secretary shall enter into agreements with
not more than 10 States to conduct the pilot program under this section in such States.
(2) Requirements for states.--An agreement entered into under paragraph (1) shall require
that a participating State--
{A) be responsible for monitoring compliance with the requirements of the pilot
program;
(B) have procedures by which a provisional employee or an employee may appeal or
dispute the accuracy of the information obtained in a background check
performed under the pilot program; and
(C) agree to—
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(i) review the results of any State or national criminal history background checks
conducted regarding a prospective direct patient access employee to determine
whether the employee has any conviction for a relevant crime;

(ii) immediately report to the entity that requested the criminal history
background checks the results of such review; and

(iii) in the case of an employee with a conviction for a relevant crime that is
subject to reporting under section 1128E of the Social Security Act (42
U.S.C. 1320a-7e), report the existence of such conviction to the database
established under that section.

(3) Application and selection criteria.--

(A) Application.--A State seeking to participate in the pilot program established
under this section, shall submit an application to the Secretary containing such
information and at such time as the Secretary may specify.

(B) Selection criteria.-~

(1) In general.--In selecting States to participate in the pilot program, the

Secretary shall establish criteria to ensure-~

(1) geographic diversity;

(1D) the inclusion of a variety of long-term care settings or providers;

(I1I) the evaluation of a variety of payment mechanisms for covering the

costs of conducting the background
checks required under the pilot program; and

(IV) the evaluation of a variety of penalties (monetary and otherwise) used
by participating States to enforce the requirements of the pilot

program in such States.

(ii) Additional criteria.--The Secretary shall, to the greatest extent practicable,
select States to participate in the pilot program in accordance with the
following:

(I) At least one participating State should permit long-term care settings
or providers to provide for a provisional period of employment
pending completion of a background check and at least one such State
should not permit such a period of employment.

(IT) At least one participating State should establish procedures under

which employment agencies (including temporary employment
agencies) may contact the State directly to conduct background checks
on prospective direct patient access employees.

(11T) At least one participating State should include patient abuse
prevention training (including behavior training and interventions) for
managers and employees of long-term care settings and providers as
part of the pilot program conducted in that State.

(ii1) Inclusion of states with existing programs.--Nothing in this section shall be
construed as prohibiting any State which, as of the date of the enactment of
this Act, has procedures for conducting background checks on behalf of any
entity described in subsection (g)(5) from being selected to participate in the

pilot program conducted under this section.

(d) Payments.--Of the amounts made available under subsection () to conduct the pilot
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program under this section, the Secretary shall--
(1) make payments to participating States for the costs of conducting the pilot program in
such States; and
(2) reserve up to 4 percent of such amounts to conduct the evaluation required under
subsection ().

(e} <<NOTE: Grants. Contracts.>> Evaluation.--The Secretary, in consultation with the
Attorney General, shall conduct by grant, contract, or interagency agreement an
evaluation of the pilot program conducted under this section. Such evaluation shall--

(1) review the various procedures implemented by participating States for long-term care
facilities or providers to conduct background checks of direct patient access
employees and identify the most efficient, effective, and economical procedures for
conducting such background checks;

(2) assess the costs of conducting such background checks (including start-up and
administrative costs);

(3) consider the benefits and problems associated with requiring employees or facilities
or providers to pay the costs of conducting such background checks;

(4) consider whether the costs of conducting such background checks should be allocated
between the Medicare and Medicaid programs and if so, identify an equitable
methodology for doing so;

(5) determine the extent to which conducting such background checks leads to any
unintended consequences, including a reduction in the available workforce for such
facilities or providers;

(6) review forms used by participating States in order to develop, in consultation with the
Attorney General, a model form for such background checks;

(7) determine the effectiveness of background checks conducted by employment
agencies; and

(8) recommend appropriate procedures and payment mechanisms for implementing a

national criminal background check program for such facilities and providers.

(f) Funding.--Out of any funds in the Treasury not otherwise appropriated, there are
appropriated to the Secretary to carry out the pilot program under this section for the period
of fiscal years 2004 through 2007, $25,000,000.

(g) Definitions.--In this section:

(1) Conviction for a relevant crime.--The term “conviction for a relevant crime” means

any Federal or State criminal conviction for--
(A) any offense described in section 1128(a) of the Social Security Act (42 U.S.C.
1320a-7); and
(B) such other types of offenses as a participating State may specify for purposes of
conducting the pilot program in such State.

(2) Disqualifying information.~-The term " disqualifying information" means a conviction

for a relevant crime or a finding of patient or resident abuse,

(3) Finding of patient or resident abuse.--The term “finding of patient or resident abuse”
means any substantiated finding by a State agency under section 1819(g)(1)(C) or
1919(g)(1X(C) of the Social Security Act (42 U.S.C. 1395i-3(g)(1)(C), 1396r(g)(1XC))

or a Federal agency that a direct patient access employee has committed--
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(A) an act of patient or resident abuse or neglect or a misappropriation of patient or
resident property; or

(B) such other types of acts as a participating State may specify for purposes of
conducting the pilot program in such State.

(4) Direct patient access employee.~-The term “direct patient access employee” means
any individual (other than a volunteer) that has access to a patient or resident of a
long-term care facility or provider through employment or through a contract with
such facility or provider, as determined by a participating State for purposes of
conducting the pilot program in such State.

(5) Long-term care facility or provider.--

(A) In general.--The term "“long-term care facility or provider" means the following
facilities or providers which receive payment for services under title XVII or
XIX of the Social Security Act:

(i) A skilled nursing facility (as defined in section 1819(a) of the Social Security
Act) (42 U.S.C. 1395i-3(a)).

(it) A nursing facility (as defined in section 1919(a) in such Act) (42 U.S.C.
13961(a)). :
(iii) A home health agency.

(iv) A provider of hospice care (as defined in section 1861(dd)(1) of such Act)
(42 U.S8.C. 1395x(dd)(1)).

(v) A long-term care hospital {as described in section 1886(d)(1)(B)(iv) of such
Act) (42 U.S.C. 1395ww(d)(1)(B)(iv)).
(vi) A provider of personal care services.

(vii) A residential care provider that arranges for, or directly provides, long-term
care services.

(vili) An intermediate care facility for the mentally retarded (as defined in

section 1905(d) of such Act) 42 U.S.C. 1396d(d)).

(B) Additional facilities or providers.--During the first year in which a pilot program
under this section is conducted in a participating State, the State may expand

the list of facilities or providers under subparagraph (A) (on a phased-in basis or
otherwise) to include such other facilities or providers of long-term care services
under such titles as the participating State determines appropriate.

(C) Exceptions.--Such term does not include--

(1) any facility or entity that provides, or is a provider of, services described in
subparagraph (A) that are exclusively provided to an individual pursuant to a
self-directed arrangement that meets such requirements as the participating
State may establish in accordance with gnidance from the Secretary; or

(if) any such arrangement that is obtained by a patient or resident functioning as
an employer.

(6) Participating state.--The term “participating State" means a State with an agreement
under subsection (¢)(1).
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APPENDIX D - State Prepared Reports Submitted to CMS

ALASKA’S BACKGROUND CHECK PILOT PROGRAM
FINAL REPORT

Jane Urbanovsky, Chief, Certification & Licensing, Project Coordinator
Karen Darby, Deputy Chief, Certification & Licensing
Melvin Richardson, Program Manager, Background Check Unit

Federal Project Officer: Susan Larsen

State of Alaska
Department of Health and Social Services
Division of Public Health
Certification & Licensing Section

CMS Pilot ID No. 11-P-93-40/0
December 2007
The statements contained in this report are solely those of the authors and do not necessarily reflect

the views or policies of the Centers for Medicare & Medicaid Services. The awardee assumes
responsibility for the accuracy and completeness of the information contained in this report.



63

CONTENTS
Executive Summary
Introduction

Program Discussion

Authorizing Legislation

State Agency and Stakeholder Collaboration

Description of State Background Check Program
Covered Providers and Employees
Background Check Fees
Policies and Procedures
Program Data

Program Implementation Issues

Information Technology Enhancements

Program Costs and Use of Funds

Actions to Sustain the Background Check Program

Appendixes

A. Alaska Background Check Statute

B. Alaska Background Check Regulations
C. Rural Live Scan Service Areas

D. Alaska State Road Map



64

EXECUTIVE SUMMARY

Section 307 of the Medicare Prescription Drug, Improvement and Modernization Act
(MMA) of 2003 directed the Secretary of Health and Human Services, in consultation with the
Attorney General, to establish a pilot program to identify efficient, effective, and economical
procedures to conduct background checks on prospective long-term care direct patient access
employees.

This report summarizes the Background Check Pilot Program conducted by the State of Alaska
from March 31, 2006 through September 30, 2007. The Pilot Program gave Alaska the
opportunity to create a Background Check program not only to evaluate the effectiveness of such
a program on long-term care facilities and to support the safety and welfare of all those receiving
long term care services, but also to provide a centralized service for all programs subject to
certification and licensing authority of the Department of Health and Social Services. Upon
implementation of Alaska Statute 47.05.300-.390 in March, 2006, 860 licensed and certified
Long Term Care entities and individual service providers became subject to Criminal History
and Centralized Registry requirements. Data contained in this report relates to these facilities
and the over 24,000 background check applications processed by the Background Check Unit
during the pilot for individuals providing services in long-term care settings.

The main outcores of the Alaska Background Check Program pilot are:

* Implementation of a more effective fingerprint-based criminal history records
investigation and fitness determination program.

» Consistent implementation and application of criminal history and centralized registry
standards across all Long-Term Care programs licensed or certified by the Department.

e Improved monitoring and enforcement of criminal history and centralized registry
standards across all Long-Term Care programs licensed or certified by the Department.

¢ Implementation of a unique “flag™ process that alerts the Background Check Unit of
activity in the state criminal history repository of persons who are approved for and in
Long-Term Care programs.

e Improved overall safety and security of vulnerable individuals in state licensed and
certified Long-Term Care facilities and programs, and;

» Creation of a Background Check Unit that will continue to serve as the central program
to process fingerprint-based criminal history checks for all entities and individuals who
are required to become licensed or certified or who are eligible to receive payments from
the Department. In addition to Long-Term Care programs, incorporating programs such
as Child Care and Foster Homes and Group Homes into the Background Check Unit,
creates a comprehensive program encompassing all individuals who provide care to
Alaska’s vulnerable populations.

Alaska Background Check Pilot Program Final Report
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The CMS Background Check Pilot Program grant funds allowed Alaska to accelerate the
implementation and consolidation of an effective and efficient finger-print based criminal history
records investigation and fitness determination program. With the strong desire to improve the
safety and security of individuals in out-of-home care settings, the State has been able to
overcome obstacles and road blocks to reach pilot program goals and continues to improve and
to explore further opportunities for consolidation and coltaboration with other state agencies.

Alaska Background Check Pilot Program Final Report
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INTRODUCTION

The Constitution of the State of Alaska, Article VII § 4-53, requires the legisiature to provide for
the public welfare and promote and protect the public health. The legislature has enacted statutes
directing and authorizing the Alaska Department of Health and Social Services (DHSS), as an
executive branch agency under Alaska Statutes (AS) 18.05.010 and 47.05.010 (Appendix A), to
administer legislative appropriations and take appropriate action to facilitate services and
protections for vulnerable children and adults in long-term care (LLTC) programs.

To protect vulnerable individuals, DHSS requires facilities and programs to comply with LTC
certification and licensing laws and regulations. These requirements mandate background
checks and fitness determinations for those secking employment with a LTC community or
group living agency. These authorities were scattered throughout the statutes and administrative
codes and contained provisions that were inconsistent and sometimes contradictory to one
another.

On March 10, 2003, former Governor Murkowski directing a reorganization of the DHSS
published Executive Order 108. The organizational restructuring placed many of the state’s
licensing and certification programs under DHSS. On July 1, 2004, a new Certification and
Licensing Section was established in the DHSS, under the Division of Public Health (DPH).
Section management immediately identified the need to standardize and consolidate the DHSS
background investigative process.

Section 307 of the Medicare Prescription Drug, Improvement and Modernization Act (MMA) of
2003 directs the Secretary of Health and Human Services, in consultation with the Attorney
General, to establish a pilot program to identify efficient, effective, and economical procedures
to conduct background checks on prospective long-term care direct patient access employees.
The Centers for Medicare and Medicaid Services (CMS) selected seven states to participate in
the Background Check Pilot Program (Alaska, Idaho, lllinois, Michigan, Nevada, New Mexico
and Wisconsin).

The State of Alaska was awarded $3,400,000 in grant funds to implement the CMS Background
Check Pilot Program on December 17, 2004. Since the grant ran concurrent with the State’s
restructuring, the grant award provided DHSS the ability to initiate a comprehensive overhaul to
standardize LTC statutes and regulations for background check requirements across all state
programs. Grant funding supported efforts to implement a more effective finger-print based
criminal history records investigation and fitness determination program for LTC programs. In
addition, the grant provided the opportunity for DHSS to lay the foundation for a program that
will continue to serve as the central base to process fingerprint-based criminal history checks for
all entities and individuals required by DHSS.

Alaska Background Check Pilot Program Final Report
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PROGRAM DISCUSSION

Authorizing Legislation: Two key elements of Alaska’s grant application stated that Alaska
would create a single administrative unit to oversee all aspects of the background check program
across divisional and program boundaries within DHSS and adopt uniform definitions and
descriptions of disqualifying information applicable to all licensed and certified programs under
the authority of DHSS. These two key elements fell in line with the restructuring of DHSS. On
March 10, 2003, DHSS was given a directive to begin placing licensing and certification
functions into one program under Division of Public Health and to create common statutes and
regulations for those programs. While DHSS recognized 1t had sufficient statutory authority to
regulate programs in Alaska, there were 19 different licensing and certification programs being
administered under 12 different statutes and 15 different sets of regulations. Often, the
requirements contained provisions that were inconsistent and sometimes contradictory.

To fulfill the elements of Executive Order 108, in support of the State’s reorganization, and of
the grant award, a new Certification & Licensing section was established in DHSS, Division of
Public Health on July 1, 2004. As part of this section, the Background Check Unit (BCU) was
created to serve as the central program for processing finger-print based criminal history checks.
The BCU would become the Department’s “clearing house” for all state required background
checks.

A legislative initiative was begun to reframe and rewrite the health and welfare facility and
program licensing laws and regulations. DHSS worked to consolidate licensing statutes and
establish broad authority to adopt regulations to administer and oversee specific health and
welfare facilities and programs. At the same time, a major effort was made to statutorily require
fingerprint-based criminal history checks for entities and individuals required to be licensed or
certified by DHSS or who were eligible to receive payments, in whole or in part, to provide for
the health, safety, and welfare of persons who are served by the programs administered by
DHSS.

On June 24, 2005, Senate Bill 125 was passed. This Bill enacted Alaska Statute 47.05.300-.390
relating to criminal history requirements and became effective March 1, 2006. On this date, all
LTC facilities began processing fingerprint-based criminal history check applications through the
BCU.

While Alaska succeeded in creating a statutory requirement for fingerprint-based criminal
histories, it caused some challenges during this portion of the pilot program. The Alaska Statute
is broad, does not create uniform definitions and only states general descriptions of disqualitying
information, but did require DHSS to adopt regulations setting forth the uniform definitions and
standards of barrier crimes and conditions in regulation.

Work on the new regulations was on-going, but background checks were sinultaneously being
conducted by the BCU staff who did not have a common set of regulations to review an
individual’s history against to make a fitness determination. BCU staff where charged with
upholding the new statute and ensuring its consistent application and implementation.

Alaska Background Check Pilot Program Final Report
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At the same time, staff was faced with making a fitness determination on an individual’s
background check application that required reviewing 15 different sets of regulations. With so
many different regulations involved, making initial fitness determinations were sometimes
delayed.

The omnibus set of background check regulations (Appendix B) were adopted and became
effective on February 9, 2007. This allowed all background check applications to be reviewed
against the same barrier crime and condition requirements and ensured more consistent and
uniform fitness determinations on individuals in contact with Alaska’s vulnerable populations.
This in turn enhanced overall background check determinations.

While the implementation of the regulations was to ensure a centralized, consistent
implementation of the barrier crime and condition standards, the initial implementation did cause
yet another challenge for the BCU. Prior to implementation of the BCU, Alaska did not have a
database to monitor those who worked in LTC facilities or whether those employees had
background checks. Even with a central database, it was impossible to know exactly how many
individuals associated with LTC facilities were without a fingerprint-based criminal history
checks; prior to the regulation’s effective date, only employees new to a LTC facility were
required to have a fingerprint-based criminal history check conducted by the BCU. Only those
individuals who processed through the BCU were entered into the database. The new
regulations not only required those individuals new to a LTC facility, but also any currently
employed individual meeting certain criteria. Those currently employed individuals who did not
have a fingerprint-based criminal history check or who had a fingerprint-based criminal history
check dating back six years or more from the date of the implementation of the regulations, were
required to have a background check. The regulations only allowed 60 days for those individuals
to request a finger-print based check. With over 850 entities, the BCU was inundated with
background check applications receiving as many as 4,000 in one day. This caused yet another
delay in fitness determinations for employees.

While the BCU focused on LTC staff for the processing of fingerprint-based criminal history
checks, programmatic delays relating to the adoption and implementation of regulations were
created by the state attempting to encompass all licensed and certified entities under the one set
of regulations. Although this was a major challenge for the BCU staff, it ultimately has had a
positive outcome overall. Alaska’s Background Check Program continues beyond the pilot with
the framework and foundation having been laid ensuring a smoother future transition for state
programs, service providers and entities coming into the BCU.

State Agency and Stakeholder Collaboration: Primary partnerships and collaboration involved
state stakeholders to include the Department of Health and Social Services” Divisions of Public
Health (DPH); Senior and Disabilities Services (DSDS); and Behavioral Health (DBH). These
divisions are responsible for providing oversight to the LTC populations, ensuring that all
background check requirements are met. Prior to the pilot these divisions were already working
collaboratively to unify and standardize overall department regulations; thus, partnering was
somewhat smoother for the BCU. The BCU also engaged the Department of Public Safety
(DPS), of which already had a long standing partnership with DHSS.

Alaska Background Check Pilot Program Final Report
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During the first six months of the pilot program, it was clear a crucial obstacle to overcome was
consolidating all LTC programs in order to implement the background check requirements
consistently BCU staff worked diligently to educate state oversight staff while at the same time
providing education, direction and support to LTC consumers and providers. Early responses
from the majority of those affected by the new processes were somewhat negative and support
for the new policies and procedures were fraught with anxiety and some resistance

Statewide meetings occurred through face to face gatherings, newsletters and teleconferences;
not only with state staff, LTC providers and entities but also with associations affiliated with
those services. Gradually, the BCU garnered participation from over 850 LTC entities, from the
largest facility of over 300 beds and more than 400 employees, to a small Alaskan village
provider with only 10 beds and less than 15 staff.

One of the state’s most active associations, Alaska State Hospital and Nursing Home Association
(ASHNA), was instrumental 1n torming an alliance with the state by ensuring open
communication existed between their organization and the BCU throughout the pilot
implementation. This partnership continues to enhance program policies and procedures.
Eventually, mutual efforts and activities began to acquire and earn support for the
implementation of the program through the operation of the BCU.

Negotiations were also initiated with other agencies upon which the pilot program had
dependencies, such as DPS. DPS recognized the mandates of the background check process,
including the timeline requirements, and actively worked to assure the necessary support for the
Alaska Public Safety Information Network (APSIN) access and fingerprint handling were in
place. Alaska Courts prepared a list of court events to be considered as part of the background
review activity. The Alaska Board of Nursing agreed to expand the Nurse Aide Abuse Registry
to include the other care giver types stipulated in the background check program.

As the pilot program concludes, work continues internally with our Department stakeholders that
provide oversight to required entities. We have started negotiations with two additional divisions
Office of Children Services (OCS) and Division of Public Assistance (DPA) for inclusion of
their programs in the background check process which will add approximately 2,700 new entities
by the end of the year. Earlier partnership with OCS, establishing an agreement in where they
provide sites throughout rural Alaska for the mutual use of live scan equipment with LTC
entities, have paved the way for a smooth transition into the BCU processes.

In addition to ongoing collaborative efforts, a “frequently asked questions” (FAQ) component
was made available on the BCU website for providers and entities to further enhance
understanding of the requirements and provide an opportunity for informational updates.
Meetings continue with oversight agencies to ensure consistent compliance with these
requirements and to discuss any issues or concerns, as applicable. Initial steps have been taken
for the creation of the task force, comprised of state staff, service providers and consumers to
review and improve the web based resources and tools.
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Throughout the background check implementation process, the successes far outweighed the
trials. Trusting relationships have been established with those providing the most vital care for
the most vulnerable populations. Not only have those directly involved with the pilot been
educated regarding the valuable resources available to ensure safety and well being of our LTC
populace but the families have been assured procedures are now in place that will enhance the
protection and welfare of their loved ones.

Description of state background check program:

Covered Providers and Employees: Alaska Statute 47.05.300-.390 apply to any
individual or entity that is required by statute or regulation to be licensed or certified by the
department or that is eligible to receive payments, in whole or in part, from the department to
provide for the health, safety, and welfare of persons who are served by the programs
administered by the department. Individual service providers, including public home care
providers, providers of home and community-based waiver services, and case managers to
coordinate community mental health services are also subject to this statute.

Alaska Administrative Code (7 AAC 10.900-.990) defines those who are subject to a fingerprint-
based criminal history check, to include:

» an administrator or operator;

e an individual service provider;

* an employee, an independent contractor, an unsupervised volunteer, an officer, director,
partner, member, or principal of the business organization that owns an entity or a board
member if that individual has;

o regular contact with recipients of services;
o access to personal or financial records maintained by the entity or provider
regarding recipients of services; or
o control over or impact on the financial well-being of recipients of services, unless
the only recipient whose financial well-being is affected is a
= relative of the individual who has authorized that individual to make financial
decisions for that relative;
= recipient who has executed a power of attorney for that individual to make
financial decisions for that recipient; or
* recipient for whom a court has authorized that individual to make financial
decisions;

¢ anindividual who resides in a part of an entity, including a residence if services are
provided in the residence, if the individual remains, or intends to remain, m the entity
for 45 days or more, in total, in a 12-month period; or

¢ any other individual who is present in the entity and would have regular contact with
recipients of services.

o A criminal history check under 7 AAC 10.900 - 7 AAC 10.990 is not required for a
recipient of services, unless that individual is also associated with the entity or
individual service provider and provides services to other recipients.

Alaska Background Check Pilot Program Final Report



71

While the framework of the BCU and the statutes and regulations apply to a variety of
individuals and entity types. the unit focused on LTC programs and individuals associated with
those entities. The pilot program involved over 850 facilities and over 24,000 background check
applications.

Background Check Fees: In the early stages of the pilot program, the fee for processing a
background check was $59 per new application. This fee consists of a $35 Alaska Department
of Public Safety fingerprint processing tee and a $24 Federal Bureau of Investigation fingerprint
processing fee. When regulations became effective on February 9, 2007, a $25 background
check application fee was added by the BCU for a total of $84 per new application. Fingerprint
capture fees are not included. Rates for capturing fingerprints vary greatly around the state and
range trom $0 - $50 per set. The average cost in urban areas is $35 per set.

Policies and Procedures: The BCU consists of two sub-units; the Data Unit and the
Determination Unit. These units are responsible for ensuring procedures are implemented and
internal policies met.

The Data Unit is responsible for:

Entering hard copy background check applications into the database.

Ensuring receipt of and database recording of signed Release of Information forms.
Reconciling fees.

The transterring of fingerprint cards to the DPS.

The placement of individuals on and monitoring of the APSIN program, and;
Mailing of eligibility determinations.

. & & & s

The Determination Unit is responsible for:
¢ Conducting registry and court records checks.
¢ The review of DPS and FBI fingerprint results for disqualifying information, and;
» Determining eligibility for association with a licensed or certified LTC facility.

The application and determination are generally completed using a two step process. A complete
background check application consisting of a completed hard copy or an on-line application, a
completed Release of Information and disclosure of criminal history form, two fingerprint cards,
submitted via ink hard copy or through a Livescan system, and all applicable fees, is received by
the Data Unit. At that point, all information is recorded in the database. The electronic case file
is then ready for review by the Determination Unit.

The Determination Unit conducts a review to determine if a provisional authorization for
association with a facility should be granted. This first step of the background check process
consists of a registry and court records check from both Alaska and those states the mdividual
has lived in for the past 10 years.

Records searched are, but are not limited to:
e Alaska Public Safety Information Network (APSIN) - APSIN serves as a central
repository for Alaska criminal justice information. This information is also known as an
“Interested Persons Report™.
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¢ Alaska Court System/Court View and Name Index - Provides civil and criminal case
information and is used to assist in determination of disposition for cases in APSIN.

e Juvenile Offender Management Information System (JOMIS) — JOMIS is the
primary repository for juvenile offensc history records for the State of Alaska, Division
of Juvenile Justice.

e Centralized Registry (employee misconduct registry) - Includes those persons which
have been investigated by a state investigator for abuse, neglect and/or exploitation,
found guilty of abuse, neglect, and/or exploitation, and due process has been provided.
Alaska and other states (birth and residence) as applicable.

o Certified Nurses Aide (CNA) Registry — Professional registry listing those individuals
certified to perform duties as a CNA. In some states, this registry also serves an abuse
registry. Alaska and other states (birth and residence) as applicable.

s National Sex Offender Registry (NSOR)- The NSOR provides centralized access to
registries from all 50 states, Guam, Puerto Rico and the District of Columbia.

¢ Office of Inspector General (OIG) - a database which provides information relating to
parties excluded from participation in the Medicare, Medicaid and all Federal health care
programs; and,

* Any other records/registries the Department deems are applicable.

After a review of this information, a fitness determination is made, When no disqualifying
information is found, the Determination Unit posts a provisional authorization on the BCU
website. This information may only be viewed by the entity with which the individual will be
associated. It is then necessary for the entity to ensure fingerprint cards and all applicable fees
are submitted to the BCU prior to submittal to DPS.

Upon receipt of state and FBI criminal history results, the results are reviewed to determine
whether there is any criminal history. As applicable to the results, the Data Unit prepares and
mails a final fitness determination letter to the individual, the employer, and the state having
oversight of the entity. If the results show a criminal history record, the Determination Unit
reviews the information to determine if the history contains disqualifying information. When it
is verified the information s not disqualifying, the Data Unit completes the final fitness
determination notice.

After a final fitness determination is made on an individual, replacing the provisional eligibility
for association with a LTC facility, the individual’s name is flagged in the APSIN program. This
program alerts the BCU to an individual’s new criminal activity on a real time basis. The
Determination Unit reviews the alert to determine whether or not it presents a barrier to
association with a LTC facility. No action is taken if the activity does not present a barrier. If
disqualifying information is found after a review of any information submitted, or from an
APSIN alert, the Data Unit sends a barrier notification letter to the individual, the entity with
which the individual was to be associated, and to the state oversight agency.

Individuals who are found ineligible for association with a LTC facility have two options for
review of the barrier determination. The first option is a request to the BCU for reconsideration
of the determination. This, however, can only be requested if the individual believes the barrier
information is incorrect or has additional information they can submit regarding the barrier. The
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second option is to work with the entity they wish to become associated with to request a
variance. The entity has the option to submit a variance request on behalf of the individual.

The variance must contain all criminal history information, a rationale why the department
should grant the variance and a plan to ensure the health and safety of individuals in care. If
approved, the individual would be eligible for association with the LTC facility. If disapproved,
the individual may request reconsideration of the variance denial from the Commissioner of
DHSS.

Program Data: Prior to the establishment of the pilot program, there was no centralized
background check processing being done by DHSS. Little, if any, data concerning background
checks was maintained by the division oversight agencies.

The following provides the most significant data from Alaska’s Background Check Pilot
Program:

¢ Applications received 24,204
¢ Provisional Authorizations 19,918
o Final Authorizations 5,067
e Barred individuals 477
e Withdrawn applications 3,235
e APSIN monitored 3,038
e Variances requested 42
* Variances approved 31

The following is a representation of the general categories for which individuals have been
barred from association with a LTC facility from April 1, 2006 through September 30, 2007:

GENERAL CATEGORY OF BARRIER CRIMEs ~ ~PSIN. DPS  FBI - Total

Bars Bars  Bars  Bars
Offenses Against the Person 266 8 9 283
Offenses Against Property 131 5 0 136
Offenses Against Family and Vulnerable Adults 29 1 1 31
Offenses Against Public Order 10 0 0 10
Offenses Against Public Administration 13 0 0 13
Misconduct Involving Controlled Substances 22 0 0 22
Attempt, Solicitation, and Conspiracy to Commit a Crime 13 0 1 14
OIG - Mandatory Exclusion 2 0 0 2
OIG — Permissive Exclusion 1 0 0 i
Other Crimes and Registry Barriers 43 0 1 44
Total Number of Barriers Identified 530 14 12 556
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Program Implementation Issues: The administrative structure for the BCU includes:

¢ Project Director, responsible for the overall implementation of the pilot project.
This position is currently the Administrator of the Certification & Licensing
Section.

¢ Program Manager, providing both technical leadership and team management for
the pilot project. The Program Manager also oversees program design,
documentation, all deliverables, structure, and make up of the project.

e Regulation Technical Assistance Expert, responsible for providing technical
assistance for regulatory and statutory development, as well as providing critical
insight and expertise to the projects design team.

¢ BCU supervisor, the front line supervisor for the BCU, in charge of staffing needs
and overall implementation of internal requirements.

There were three critical areas which affected program implementation. These areas include
regulatory implementation, the creation of the state’s database, and initial staffing issues. One of
Alaska’s biggest barriers circumventing a smooth transition to the background check program
had to do with the regulatory implementation issues. Alaska’s goal for the pilot program had
always been to create a program that would extend and continue beyond the life of the pilot.
While LTC was the focus, BCU staff were dealing with muluple sets of regulations which
caused a lengthy delay in creating common definitions and descriptions of disqualifying
information for LTC facilities. The delay also caused inconsistencies of eligibility for
individuals associated with more than one facility type.

The drafting and implementation of one set of regulations for all affected individuals proved to
be a lengthy and arduous process. In hind sight, taking smaller steps in the regulation process by
drafting and implementing regulations specific to those individuals affected by the pilot program
would have given a much stronger foundation upon which to build and eventually incorporate all
other individuals into the background check process,

The impact of the implementation of the regulations also flooded the BCU with a large influx of
applications for background checks with little transition time. The regulations required not only
individuals new to a LTC facility to have a fingerprint based criminal history check, but also
required individuals currently associated with a facility to submit an application within 60 days
of implementation. The regulation did not apply to current employees whom previously had a
fingerprint based check that was less than 6 years old. Because the majority of applicants
required a fingerprint based check, this created a large influx of background check applications
which overwhelmed the BCU staff and caused long delays in issuing provisional and final
authorizations for employment. Individuals who were currently employed were not affected by
the delay as they were permitted to continue employment during the background check process.

Another hurdle Alaska experienced related to the development and implementation of an

electronic operating system that met the operational needs of both CMS and the State of Alaska.
The lack of initial communication between the CMS IT technical assistance contractors and the
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State’s IT staff created a backlog of technical work essential for a successful database. This
disconnect abruptly halted work on the database system during the development of the new
program.

As work on the database resumed, the BCU continued to experience setbacks. This left the
BCU’s project with an incomplete operating system requiring many work-a-rounds from state IT
staff and the manual recording of certain information  Alaska did work to obtain a state based IT
contract to support and supplement the database, once the imtial technical assistance through
CMS ended. Work continues today towards a productive, efficient database system.

Critical staff issues set the project progress back several months during the second year into the
project. The resignation of the initial project director and program manager had a devastating
impact on the project and this stalled processes until those positions were filled. The break in
leadership did not interrupt on-going BCU work, but the lack of management was apparent in
attempting to maintain communication with the CMS pilot program contacts and 1 meeting the
pilot requirements. The program is still regaining composure and a lesson well learned is the
importance of consistent leadership, especially in managing a new program.

Information Technology (IT) Enhancements: Many IT enhancements have been accomplished
during the pilot program. Not only does the BCU have the capability of receiving and
transferring electronic fingerprints but the BCU has worked with Alaska’s OCS to provide live
scan fingerprint services in 23 rural communities (Appendix C). The state-supported system
operates in accordance with a Memorandum of Agreement between the Division of Public
Health and OCS in providing fingerprinting access to areas where little to no services were
available. Most rural areas are accessible only by air, sea, snow machine, four wheeler or dog
sled (Appendix D). Because of their statewide locations and involvement with local
communities, OCS was chosen as the DHSS agency to implement the electronic fingerprinting
service to rural Alaska. The Live Scan system utilizes a combination of vendor live scan
services from urban areas and the department live scan services through OCS.

An unexpected outcome for Alaska’s pilot was the creation of a database identifying those
individuals associated with LTC facilities. This resource has proven to be a valuable asset. Real
time criminal history monitormg. APSIN alerts, in conjunction with the database has allowed
early detection and removal of individuals from facilities who are found to be threat to the
health, safety and welfare of recipients in care.

Program costs and use of funds — The program use of the $3,400,000 authorized for the Alaska
CMS Background Check Pilot Program grant is shown below.
e 52 percent, $1,771,621 Program Staff
13 percent, $440,000 Indirect costs
13 percent, $435,994 Rural Live Scan System
7 percent, $249,517 Program infrastructure — equipment, supplies, etc
7 percent, $205,810 Department core services
3 percent, $95,000 State IT contractor database enhancements
2 percent, §76,750 Legislation and regulation development — Professional services
2 percent, $70,000 State IT database enhancements

® & @ & & & o
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e | percent, $55,308 Travel and training

Actions to sustain the background check program -- The BCU, responsible for implementing the
Department’s background check program, has been made an organizational element of the
Department and will be funded and staffed by the state upon completion of the CMS Background
Check Pilot Program grant.

Future goals of the background check program are:

e To extend the background checks and fitness determinations processed by the BCU to all
staff serving vulnerable populations in programs that are required by statute or regulation
to be licensed or certified by DHSS or who are eligible to receive payments, in whole or
in part, from the department;

e To develop and implement a comprehensive set of measurements and reports across all
DHSS licensed and certitied programs;

¢ To develop and implement electronic data interchange interfaces for submission and
reporting fingerprint based background results; and

o Continued development of the background check information technology infrastructure
to improve current services and meet future needs.
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Appendix A
Alaska Background Check Statute

Alaska Statute Title 47
Article 3
Criminal History; Registry

47.05.300. Applicability. (a) The provisions of AS 47.05.310 - 47.05.390 apply to any
individual or entity that is required by statute or regulation to be licensed or certified by the
department or that is eligible to receive payments, in whole or in part, from the department to
provide for the health, safety, and welfare of persons who are served by the programs
administered by the department.

(b) Those individual service providers subject to AS 47.05.310 - 47.05.390 under (a) of this
section include
(1) public home care providers described in AS 47.05.017;
(2) providers of home and community-based waiver services financed under
AS 47.07.030(c); and
(3) case managers to coordinate community mental health services under AS 47.30.530.

47.05.310. Criminal history; criminal history check; compliance. (a) If an individual
has been charged with, convicted of, found not guilty by reason of insanity for, or adjudicated as
a delinquent for, a crime that is inconsistent with the standards for licensure or certification
established by the department by regulation, that individual may not own an entity, or be an
officer, director, partner, member, or principal of the business organization that owns an entity.
In addition, an entity may not

(1) allow that individual to operate the entity;

2) hire or retain that individual at the entity as an employee, independent contractor, or
unsupervised volunteer of the entity;

(3) allow that individual to reside in the entity if not a recipient of services; or

(4) allow that individual to be present in the entity if the individual would have regular
contact with individuals who receive services from the entity, unless that individual is a tamily
member of or visitor of an individual who receives services from the entity.

(b) The department may not issue or renew a license or a certification for an entity that is in
violation of (a) of this section or that would be in violation based on the information received as
part of the application process.

(c) The department may not issue or renew a license or certification for an entity if an
individual is applying for a license, license renewal, certification, or certification renewal for the
entity and that

(1) individual has been found by a court or agency of this or another jurisdiction to have
neglected, abused, or exploited a child or vulnerable adult under AS 47.10, AS 47.24, or AS
47.62 or a substantially similar provision in another jurisdiction, or to have committed medical
assistance fraud under AS 47.05.210 or a substantially similar provision in another jurisdiction;
or

(2) individual's name appears on the centralized registry established under AS 47.05.330 ora
similar registry of this state or another jurisdiction.
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(d) An entity shall provide to the department a release of information authorization for a
criminal history check for an individual who is not a recipient of services from the entity and,
after the entity has been issued a license, license renewal, certification, or certification renewal
by the department,

(1) who intends to become an owner of the entity, or an officer, director, partner, member, or
principal of the business organization that owns the entity;

(2) whom the entity intends to hire or retain as the operator of the entity's business;

(3) whom the entity intends to hire or retain as an employee, independent contractor, or
unsupervised volunteer of the entity; or

(4) who will be present in the entity or at the places of operation of entity, and would have
regular contact with individuals who receive services from the, but who is not a family member
or visitor of an individual who receives services from the entity.

(¢) An individual for whom a release of information authorization has been provided to the
department shall submit the individual's fingerprints to the department, with the fee established
under AS 12.62.160, for a report of criminal justice information under AS 12.62 and for
submission by the Department of Public Safety to the Federal Bureau of Investigation for a
national criminal history record check. The Department of Public Safety shall provide the report
of criminal justice information and the results of the national criminal history record check to the
department for its use in considering an application for a license, license renewal, certification,
or renewal, or in considering other approval or selection regarding an entity, for compliance with
the standards established in this section. For purposes of obtaining access to criminal justice
information mantained by the Department of Public Safety under AS 12.62, the department is a
criminal justice agency conducting a criminal justice activity. The department may waive the
requirement {or fingerprint submission if an individual is unable to provide fingerprints due to a
medical or physical condition that is documented by a licensed physician.

(f) The provisions of this section do not apply if the department grants an exception from a
requirement of (a) - (e) of this section under a regulation adopted by the department.

(g) The department shall adopt regulations listing those criminal offenses that are inconsistent
with the standards for licensure or certification by the department.

(h) An individual service provider is subject to the provisions of (a) - (g) of this section as if
the individual service provider were an entity subject to those provisions.

(i) For purposes of (b} and (¢) of this section, in place of nonissuance or nonrenewal of a
license or certification, an entity or individual service provider that is not required to be licensed
or certified by the department or a person wishing to become an entity or individual service
provider that is not required to be licensed or certified by the department is instead ineligible to
receive a payment, in whole or in part, from the department to provide for the health, safety, and
welfare of persons who served by the programs administered by the department if the entity,
individual service provider, or person

(1) is in violation of (a) of this section or would be in violation based on information received
by the department as part of an application, approval, or selection process;

(2) has been found by a court or agency of this or another jurisdiction to have neglected,
abused, or exploited a child or vulnerable adult under AS 47.10, AS 47.24, or AS 47.62 or a
substantially similar provision in another jurisdiction, or to have committed medical assistance
fraud under AS 47.05.210 or a substantially similar provision in another jurisdiction; or

(3) appears on the centralized registry established under AS 47.05.330 or a similar registry of
this state or another jurisdiction.
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47.05.320. Criminal history use standards. The department shall by regulation
establish standards for the consideration and use by the department, an entity, or an individual
service provider of the criminal history of an individual obtained under AS 47.05.310.

47.05.330. Centralized registry. (a) The department shall by regulation provide for a
centralized registry to facilitate the licensing or certification of entities and individual service
providers, the authorization of payments to entities or individual service providers by the
department, and the employment of individuals by entities and individual service providers.

(b) Except for the name of each victim being redacted before the information is placed on the
registry, the registry shall consist of the following information for an entity or individual service
provider, an applicant on behalf of an entity or individual service provider, or an employee or
unsupervised volunteer of an entity or individual service provider:

(1) decisions, orders, judgments, and adjudications finding that the applicant, employee, or
unsupervised volunteer committed
(A) abuse, neglect, or exploitation under AS 47.10, AS 7.24, AS 47.62, or a substantially
similar provision in another jurisdiction; or
(B) medical assistance fraud under AS 47.05.210 ora  substantially similar provision in
another jurisdiction;
(2) orders under a state statute or a substantially similar provision in another jurisdiction that
a license or certification of the entity or individual service provider to provide services related to
the health, safety, and welfare of persons was denied, suspended, revoked, or conditioned.

(c) As acondition for applying for licensure or certification of an entity or individual service
provider, or for payment to an entity or individual service provider by the department, an
applicant must agree to submit timely to the registry the information required under this section
relating to the entity, any individual, the applicant, employees. and unsupervised volunteers of
the entity or individual service provider.

(d) Within 24 hours of a court decision, order, judgment, or adjudication that an entity,
individual service provider, or employee or unsupervised volunteer of an entity or individual
service provider committed an act listed under (b) of this section, the entity, individual service
provider, or employee or unsupervised volunteer of an entity or individual service provider shall
report the court action to the department.

(e) Within 24 hours of receiving notice of an allegation that an employee, unsupervised
volunteer, or former employee or unsupervised volunteer of an entity or individual service
provider committed an act listed under (b) of this section within the past 10 years, the entity or
individual service provider shall report the allegation to the department.

(f) The department shall prescribe by regulation the form or format by which an applicant shall
submit required information to the registry.

(g) Notwithstanding any contrary provision of law, the department may also submit
information described in this section to the registry. An entity or individual that is exempt from
department licensure or certification and that does not receive money from the department for its
services may voluntarily submit information described in this section to the department for
placement in the registry.

(h) Information contained in the registry is confidential and is not subject to public inspection
and copying under AS 40.25 110 - 40.25.125. However, information contained in the registry
may be released to entities, individual service providers, and governmental agencies authorized
and in a manner provided under this section and regulations adopted under this section.
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(i) A person is presumed o be acting in good faith and is immune from civil and criminal

fiability if the person

(1) makes a report of medical assistance fraud, abuse, neglect, or exploitation;

(2) submits information to the registry; or

(3) fails to hire or retain an employee or unsupervised volunteer because the employee or
unsupervised volunteer is included in the registry.

(j) A person about whom information is placed in the registry shall be notified of the placement
by the department and may request the department to delete or modify the information fo correct
inaccuracies. The department shall investigate the request and make necessary deletions or
modifications if the department finds no relationship between the information placed in the
registry and the risk of harm to the entity's clientele.

47.05.340. Regulations. The department shall adopt regulations to implement
AS 47.05.300 - 47.05.390.

47.05.350. Use of information; immunity. An entity or individual service provider that
obtains information about an employee under a criminal history check under AS 47.05.310 may
use that information only as provided for in regulations adopted by the department under AS
47.05.320. However, if an entity or individual service provider reasonably relies on the
information provided under the regulations adopted by the department to deny employment to an
individual who was selected for hire as an employee, including during a period of provisional
employment, the entity or individual service provider is not liable in an action brought by the
individual based on the employment determination resulting from the information.

47.05.390. Definitions. In AS 47.05.300 - 47.05.390, unless the context otherwise

requires,

(1) "criminal history records” has the meaning given in AS 12.64.010;

(2) "criminal justice activity” has the meaning given in AS 12.62.900;

(3) "criminal justice agency” has the meaning given in AS 12.62.900;

(4) "criminal justice information” has the meaning given in AS 12.62.900;

(5) "department” means the Department of Health and Social Services;

(6) "entity" means an entity listed in AS 47.32.010(b) and includes an owner, officer,
director, member or partner of the entity;

(7) "individual service provider” means an individual described in AS 47.05.300(a), and
includes those listed in AS 47.05.300(b);

(8) "license" includes a provisional license;

(9) "unsupervised" means that an individual who is licensed under AS 47.32, after
submitting a criminal history background check, is not physically present to observe the
volunteer at the entity.
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Appendix B
Alaska State Background Check Regulations

Title 7. Health and Social Services.
Part 1. Administration.
Chapter 10. Licensing, Certification, and Approvals.

Article 3. Barrier Crimes, Criminal History Checks, and Centralized Registry.

Section

900. Purpose and applicability; exceptions
905. Barrier crimes

910. Request for criminal history check

915. Criminal history check

920. Provisional valid criminal history check
925. Monitoring and notification requirements
930. Request for a variance

935. Review of request for a variance

940. Posting of variance decision required
945. Revocation of valid criminal history check or variance
950. Request for reconsideration

955. Centralized registry

960. Termination of association

990. Definitions

7 AAC 10.900. Purpose and applicability; exceptions. (a) The purpose of 7 AAC
10.900 — 7 AAC 10.990 is to establish standards, requirements, and procedures dealing with
barrier crimes and conditions, criminal history checks, and the centralized registry, including

(1) the identification of offenses and conditions that would bar an individual from

(A) licensure, certification, or approval by the department;

(B) a finding of eligibility to receive certain payments from the
department; and

(C) association with an entity or individual service provider in a manner
described in (b) of this section;

(2) requirements for requesting a criminal history check and procedures to determine
whether a barrier crime exists;

(3) requirements for maintaining compliance with AS 47.05.300 — 47.05.390, AS 47.32,
and 7 AAC 10.900 — 7 AAC 10.990, including standards for association and requirements for
continued monitoring and notification; and

(4) the establishment of a centralized registry as required by AS 47.05.330.

(b) The provisions of 7 AAC 10.900 - 7 AAC 10.990 apply to an entity or individual service
provider seeking hicensure, certification, approval, or a finding of eligibility to receive payments
trom the department. Each individual who is to be associated with the entity or provider in a
manner described in this subsection must have a valid criminal history check conducted under 7
AAC 10.900 ~ 7 AAC 10.990 if that individual is 16 years of age or older and will be associated
with the entity or provider as

(1) an administrator or operator;

(2) an individual service provider;

(3) an employee, an independent contractor, an unsupervised volunteer, or a board
member if that individual has

(A) regular contact with recipients of services;
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(B) access to personal or financial records maintained by the entity or
provider regarding recipients of services; or
(C) control over or impact on the financial well-being of recipients of
services, unless the only recipient whose financial well-being is affected is a
(i) relative of the individual who has authorized that individual to
make financial decisions for that relative;
(ii) recipient who has executed a power of attorney for that
individual to make financial decisions for that recipient; or
(iii) recipient for whom a court has authorized that individual to
make financial decisions;

(4) an officer, director, partner, member, or principal of the business organization that

owns an entity, if that individual has
{A) regular contact with recipients of services;
(B) access to personal or financial records maintained by the entity or provider
regarding recipients of services; or
(C) control over or impact on the financial well-being of recipients of services,
unless the only recipient whose financial well-being is affected is a
(i) relative of the individual who has authorized that individual to make
financial decisions for that relative;
(11) recipient who has executed a power of attorney for that individual to
make financial decisions for that recipient; or
(iii) recipient for whom a court has authorized that individual to make
financial decisions;

(5) except as provided in {(c) and (d)(10) of this section, an individual who resides in a
part of an entity, including a residence if services are provided in the residence, if the individual
remains, or intends to remain, in the entity for 45 days or more, in total, in a 12-month period; or

(6) except as provided in {(c) and (d) of this section, any other individual who is present
in the entity and would have regular contact with recipients of services.

(c) A criminal history check under 7 AAC 10.900 — 7 AAC 10.990 is not required for a
recipient of services, unless that individual is also associated with the entity or individual service
provider in any manner described in (b)(1) — (4) of this section.

(d) A criminal history check under 7 AAC 10.900 —~ 7 AAC 10.990 is not required for the
following individuals, 1f supervised access is provided in accordance with (e) of this section:

(1) arelative of a recipient of services, unless that relative is also associated with the
entity or provider in any manner described in (b)(1) — (5) of this section;

(2) a visitor of a recipient of services, unless that visitor is also associated with the entity
or provider in any manner described in (b)(1) ~ (4) of this section;

(3) an individual for whom the entity or provider submits evidence to the department of a
fingerprint-based background check

(A) conducted and implemented under a process that meets or exceeds the
standards of 7 AAC 10.900 - 7 AAC 10.990; and
(B) that is required
(1) as a condition for obtaining a professional license or certification under
AS 08;
(i) by federal law for an entity or individual service provider described in
AS 47.05.300; or
(ii1) as a condition of employment or association that is imposed by an
entity or individual service provider described in AS 47.05.300;

(4) an employee, independent contractor, unsupervised volunteer, board member,
officer, director, partner, member. or principal of the business organization that owns an entity if
that individual is not associated with the entity or an individual service provider in any manner
described in (b)(1) - (4) of this section;

(5) an approved relative provider under 7 AAC 41.200(¢);

(6) a personal physician, an infant learning teacher, an attendant for a child with special
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needs as described in 7 AAC 57.940, a licensor, a fire marshal, a food services sponsor, or
another similar individual who
(A) is not associated with the entity or provider under (b) of this section; and
(B) provides support services to the entity or provider or to a recipient of
services;

(7) an individual who is a vendor or an industry representative, or who provides delivery,
installation, maintenance, or repair services;

(8) an individual who resides in any part of an entity, including a residence if services
are provided in the residence, if the individual remains in the entity or residence for less than 45
days, in total, in a 12-month period;

(9) aparent's designee to drop off and pick up a child in care, unless the designee is also
associated in a manner described in (b) of this section with the entity providing child care;

(10) a parent who receives money from the department for purposes of paying an
approved in-home child care provider under 7 AAC 41.370, and any other individual who resides
in that parent's household; however, the exemption in this paragraph does not apply to an
approved in-home child care provider who resudes 1 the household:

(11) an occasional guest of the adminustrator or operator of an entity or of a provider.

(e) An entity or individual service provider must provide supervised access for an individual
exempted under (d) of this section if the individual is present in the entity during hours of
operation. Supervised access is not required in a residence where in-home child care is provided
under 7 AAC 41.370.

(f) For purposes of (b)(5) and (d)(8) of this section, "individual who resides in any part of an
entity” means an individual who dwells continuously in, or legally occupies, the premises
housing the entity or provider, as evidenced by

(1) the individual’s address on the individual's permanent fund dividend received under
AS 43.23, driver's license, fishing or hunting license, or other official record; or

(2) observation by another individual of the individual occupying the premises. (Eff.
2/9/2007, Register 181)

Authority:  AS 47.05300 AS 47.05.330 AS47.32.010 AS47.05.310 AS47.05.340
AS 47.32.030 AS 47.05.320

7 AAC 10.905. Barrier crimes. (a) A barrier crime is a criminal offense that is
inconsistent with the standards for licensure. certification. approval, or eligibility to receive
pa;lyments. The barrier crime standards and prohibitions in this section apply to an individual
who

(1) seeks to be associated or to remain associated in a manner described in 7 AAC
10.900(b) with an entity or individual service provider that is subject to AS 47.05.300 —
47.05.390 and 7 AAC 10.900 — 7 AAC 10.990; and

(2) has been charged with, convicted of, found not guilty by reason of insanity for, or
adjudicated as a delinquent for, a crime listed in this section or a crime with similar elements in
another jurisdiction.

(b) Except as otherwise provided in this section, the following are permanent barrier crimes,
including the attempt, solicitation, or conspiracy to commit any of the following crimes or to
violate a law or ordinance of this or another jurisdiction with similar elements:

(1) an unclassified, a class A, or a class B felony under AS 11.41 (Offenses Against the
Person);

(2) acrime involving domestic violence that is a felony under AS 11;

(3) acrime that is a felony and involves a victim who was a child under 18 years of age
at the time of the conduct, including a crime involving a perpetrator who was a person
responsible for the child's welfare; in this paragraph, "person responsible for the child's welfare"
has the meaning given in AS 47.17.290;

(4) acrime under AS 11.41.220 (Assault in the Third Degree);

(5) acrime under AS 11.41.460 (Indecent Exposure in the Second Degree);
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(6) acrime under AS 11.46.400 or 11.46.410 (Arson in the First or Second Degree);

(7) acrime under AS 11.51 (Offenses Against the Family and Vulnerable Adults) as
follows:

(A) AS 11.51.100 (Endangering the Welfare of a Child in the First Degree);

(B) AS 11.51.200 (Endangering the Welfare of a Vulnerable Adult in the First
Degree);

(C) AS 11.51.210 (Endangering the Welfare of a Vulnerable Adult in the Second
Degree);

(8) acrime under AS 11.56 (Offenses Against Public Administration) as follows:

{A) AS 11.56.835 (Failure to Register as a Sex Offender or Child Kidnapper in
the First Degree);

(B) AS 11.56.840 (Failure to Register as a Sex Offender or Child Kidnapper in
the Second Degree);

(9) acrime under AS 11.61 (Offenses Against Public Order) as follows:

(A) AS 11.61.123 (Indecent Viewing or Photography);
(B) AS 11.61.125 (Distribution of Child Pornography);

(10) a crime under AS 11.66 (Offenses Against Public Health and Decency) as follows,
if the person induced or caused to engage in prostitution was under 18 years of age at the time of
the offense:

(A) AS 11.66.110 (Promoting Prostitution in the First Degree);
(B) AS 11.66.120 (Promoting Prostitution in the Second Degree);
(C) AS 11.66.130 (Promoting Prostitution in the Third Degree);

(11) any sex offense, as defined in AS 12.63.100, that is not already listed in this
subsection;

(12) two or more class B felonies that are not included in this subsection.

(c) The following are 10-year barrier crimes, including the attempt, solicitation, or conspiracy
to commit any of the following crimes or to violate a law or ordinance of this or another
jurisdiction with similar elements:

(1) acrime under AS 11.41.260 (Stalking in the First Degree);

(2) acrime under AS [1.46 (Offenses Against Property) as follows:

(A) AS 11.46.120 (Theft in the First Degree);

(B) AS 11.46.280 (Issuing a Bad Check), if the crime is a class B felony;

(C) AS 11.46.285 (Fraudulent Use of an Access Device), if the crime is a class B
felony;

(D) AS 11.46.300 (Burglary in the First Degree);

(E) AS 11.46.475 (Criminal Mischief in the First Degree);

(F) AS 11.46.480 (Criminal Mischief in the Second Degree);

(G) AS 11.46.500 (Forgery in the First Degree):

(H) AS 11.46.565 (Criminal Impersonation in the First Degree);

() AS 11.46.600 (Scheme to Defraud),

(J) AS 11.46.730 (Detrauding Creditors), if the crime is a class B felony;

(3) acrime under AS 11.56.807 (Terroristic Threatening in the First Degree), if itis a
crime involving domestic violence;

(4) acrime under AS 11.61 (Offenses Against Public Order) as follows:

(A) AS 11.61.190 (Misconduct Involving Weapons in the First Degree);

(B) AS 11.61.195 (Misconduct Involving Weapons in the Second Degree);

(C) AS 11.61.240 (Criminal Possession of Explosives), if the crime is a class A
or B felony;

(5) acrime under AS 11.66.110 (Promoting Prostitution in the First Degree), if the
person who was induced or caused to engage in prostitution was 18 years of age or older at the
time of the offense;

(6) acrime under AS 11.71.010 — 11.71.030 (Misconduct Involving a Controlled
Substance in the First, Second, or Third Degree);

(7) acrime under AS 11.73.030 (Delivery of an Imitation Controlled Substance to a
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Minor);

(8) aclass B felony under AS 21.36.360 (Fraudulent or Criminal Insurance Acts);

(9) aclass C felony under AS 28.35.030(n) (Operating a Vehicle, Aircraft, or Watercraft
While Under the Influence of an Alcoholic Beverage, Inhalant, or Controlled Substance), if the
individual has had two or more convictions since January 1, 1996, and within the 10 years
preceding the date of the present offense, for operating a vehicle, aircraft, or watercraft while
under the influence of an alcoholic beverage, inhalant, or controlled substance;

(10) aclass C felony under AS 28.35.032(p) (Refusal to Submit to Chemical Test), if the
individual has had two or more convictions since January 1, 1996, and within the 10 years
preceding the date of the present offense, or if punishment under AS 28.35.030(n) or
28.35.032(p) was previously imposed within the last 10 years.

(d) The following are five-year barrier crimes, including the attempt, solicitation, or conspiracy
to commit any of the following crimes or to violate a law or ordinance of this or another
jurisdiction with similar elements:

(1) acrime under AS 11.41 (Offenses Against the Person) as follows:

(A) AS 11.41.230 (Assault in the Fourth Degree);

(B) AS 11.41.250 (Reckless Endangerment);

(C) AS 11.41.270 (Stalking in the Second Degree);

(D) AS 11.41.330 (Custodial Interference in the Second Degree);
(E) AS 11.41.530 (Coercion);

(2) aclass C felony under AS 11.46 (Offenses Against Property);

(3) acrime under AS 11.51 (Offenses Against Family and Vulnerable Adults) as
follows:

(A) AS 11.51.110 (Endangering the Welfare of a Child in the Second Degree);
(B) AS 11.51.120 (Criminal Nonsupport), if the crime is a class C felony;

(C) AS 11.51.121 (Aiding the Nonpayment of Child Support in the First Degree);
(D) AS 11.51.130 (Contributing to the Delinquency of a Minor);

(4) acrimeunder AS 11.56 (Offenses Against Public Administration) as follows:

i (A) AS 11.56.765 (Failure to Report a Violent Crime Committed Against a
Child),

(B) AS 11.56.810 (Terroristic Threatening in the Second Degree), if it is a crime
involving domestic violence;

(C) AS 11.56.815 (Tampering With Public Records in the First Degree);

(5) acrime under AS 11.61 (Offenses Against Public Order) as follows:

(A) AS 11.61.130 (Misconduct Involving a Corpse);

(B) AS 11.61.140 (Cruelty to Animals);

(C) AS 11.61.145 (Promoting an Exhibition of Fighting Animals), if the crime is
a class C felony;

(D) AS 11.61.200 (Misconduct Involving Weapons in the Third Degree);
. (E) AS 11.61.240 (Criminal Possession of Explosives), if the crime is a class C
elony;

(F) AS 11.61.250 (Unlawful Furnishing of Explosives);

(6) acrime under AS 11.66.120 (Promoting Prostitution in the Second Degree), if the
person who was induced or caused to engage in prostitution was 18 years of age or older at the
time of the offense;

(7) acrime under AS 11.71.040(a)(1), (2). (5). (6), (7}, (8), or (10) (Misconduct
Involving a Controlled Substance in the Fourth Degree);

(8) aclass C felony under AS 11.73 (Imitation Controlled Substances);

(9) a serious offense as defined in AS 12.62.900, except for

(A) aserious offense included in (b) or (c) of this section; and
(B) an offense under AS 11.61.110 (Disorderly Conduct);

(10) a class C felony under AS 21.36.360 (Fraudulent or Criminal Insurance Acts);

(11) afelony under AS 47.30.815 (Bad Faith Initiation of an Involuntary Mental
Commitment Proceeding).
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(e) The following are three-year barrier crimes, including the attempt, solicitation, or
conspiracy to commit any of the following crimes or to violate a law or ordinance of this or
another jurisdiction with similar elements:

(1) acrime under AS 11.46 (Offenses Against Property) as follows:
(A) AS 11.46.140 (Theft in the Third Degree);
(B) AS 11.46.320 (Criminal Trespass in the First Degree), if it is a crime
involving domestic violence;
(C) AS 11.46.430 (Criminally Negligent Burning), if it is a crime involving
domestic violence;
(D) AS 11.46.484 (Criminal Mischief'in the Fourth Degree), if it is a crime
involving domestic violence;
(E) AS 11.46.510 (Forgery in the Third Degree);
(F) AS 11.46.710 (Deceptive Business Practices), if the crime is a class A
misdemeanor;
(2) acrime under AS 11.51.120 (Criminal Nonsupport), if the crime is a class A
misdemeanor;
(3) acrime under AS 11.56 (Offenses Against Public Administration) as follows:
(A) AS 11.56.740 (Violating a Protective Order), if it is a crime involving
domestic violence;
(B) AS 11.56.745 (Interfering With a Report of a Crime Involving Domestic
Violence);
(4) acrime under AS 11.61.240 (Criminal Possession of Explosives), if the crime is a
class A misdemeanor.

() The following are one-year barrier crimes, including the attempt, solicitation, or conspiracy
to commit any of the following crimes or to violate a law or ordinance of this or another
Jjurisdiction with similar elements:

(1) acrime under AS 11.46.486 (Criminal Mischief in the Fifth Degree), if it is a crime
involving domestic violence;

(2) acrime under AS 11.56.750 or 11.56.755 (Unlawful Contact in the First or Second
Degrece);

(3) acrime under AS 11.61.120 (Harassment), if it is a crime involving domestic
violence.

(g) If an individual does not pass a criminal history check as a result of a barrier crime
established in this section, the individual is prohibited from associating with an entity or provider
in a manner described in 7 AAC 10.900(b), unless the department grants a variance under 7 AAC
10.935.

(h) If an individual is charged with a barrier crime, that individual is barred from any contact
with recipients of care during the pendency of the charge, unless the department grants a
variance under 7 AAC 10.935. The crime charged ceases to be a barrier under this section on the
date that the

(1) individual 1s acquitted of that crime;
(2) charge is dismissed; or
(3) district attorney's office decides not to prosecute the charge.

(i) Except as otherwise provided in this section, the barrier times listed in this section begin to
run from the date that an individual was charged with or convicted of the crime, whichever
period ends at a later date. If the individual is subject to a judgment of a court related to
sentencing, probation, or parole, the individual is barred as described in (a)(1) of this section for
the barrier time listed in this section or until the individual has fully complied with the conditions
of the sentencing, probation, or parole, whichever period is longer.

(j) If an individual is convicted of a lesser crime than was originally charged, the length of time
an individual is barred will be based upon the crime for which the individual was convicted.

(k) 1f an entity or individual is also subject to federal criminal history check requirements, and
the federal standards, including standards related to civil findings, are more stringent than those
set out in this section, the federal standards apply.

Alaska Background Check Pilot Program Final Report



87

(/) For the purpose of determining whether a person is counvicted of a single offense or of
multiple offenses. the provisions of AS 12.55.145(a)}(1XC) apply.
(m) In this section,
(1) "charged with" means a person
(A) has been indicted by information or presentment for an offense, or has been
arrested and provided a uniform summons and complaint for an offense; and
(B) is awaiting adjudication or dismissal of the matter, or a decision by the
district attorney's office not to prosecute;

(2) "convicted" or "conviction" means a judgment entered by a court of competent
jurisdiction in this state or another jurisdiction, either upon the entry of a plea, or after a bench or
jury trial; "convicted" or "conviction”

(A) includes a suspended imposition of sentence, even if the conviction is
formally set aside under AS 12.55.085; and

(B) does not include an executive order of clemency, or a record that has been
expunged by order of a court. (Eff. 2/9/2007, Register 181)

Authority:  AS47.05.300 AS47.05320 AS 47.32.010 AS 47.05.310 AS 47.05.340
AS 47.32.030

7 AAC 10.910. Request for criminal history check. (a) An entity or individual
service provider that is subject to AS 47.05.300 - 47.05.390 and 7 AAC 10.900 - 7 AAC 10.990
must request a criminal history check under this section, or provide proof of a valid fingerprint-
based criminal history check, for each individual to be associated, or to remain associated, with
the entity or provider in a manner described in 7 AAC 10.900(b). An entity or individual must
request a criminal history check

(1) when the entity or provider submits an initial application for a license, certification,
approval, or finding of eligibility to receive payments from the department;

(2) for a new owner, officer, director, partner, member, or principal of the business
organization if there is a change in ownership of the business organization, or if an officer,
director, partner, member, or principal of the business organization is replaced; the criminal
history check must be completed before the individual begins association unless the department
issues notice of a provisional valid criminal history check under 7 AAC 10.920;

(3) except as provided otherwise in this section, if the entity or provider wishes to hire or
retain an employee, independent contractor. or unsupervised volunteer described in 7 AAC
10.900(b)(3); the criminal history check must be completed before hirnng unless the department
issues notice of a provisional valid criminal history check under 7 AAC 10.920;

(4) for an individual 16 years of age or older who is not a recipient of services, and who
wishes to reside in the entity or to be present as described in 7 AAC 10.900(b)(5) or (6); the
criminal history check must be completed before the individual begins association unless

(A) the department issues notice of a provisional valid criminal history check
under 7 AAC 10.920; or
(B) the individual is residing in the entity before that individual's 16th birthday;
for an individual described in this subparagraph, the entity or provider must submit the
‘ijnformation required under (b) of this section within 30 days before the individual's 16th
irthday;

(5) at any time requested by the department

(A) to show compliance with 7 AAC 10.900 — 7 AAC 10.990 during inspection,
monitoring, or investigation; or

(B) for an individual it the department has good cause to believe that the
ndividual’s criminal history has changed; or

(6) on or before April 10, 2007, for each individual who is associated with an entity or
provider operating under a current license, certification, approval, or finding of eligibility to
recetve payments, and who

(A) does not have a valid criminal history check; or
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(B) passed a criminal history check conducted before February 9, 2007 that
(i) was not fingerprint-based; or
(i1) was fingerprint-based and conducted more than six years before
February 9, 2007.

(b) The entity or provider must submit the following with each request for a criminal history
check:

(1) arelease of information authorization, on a form provided by the department, signed
by the individual for whom the request is submitted,;

(2) an authorization, on a form provided by the department and signed by the individual
for whom the request is submitted, permitting the department to mark the individual’s name in
the Alaska Public Safety Information Network (APSIN) under 7 AAC 10.915(e);

(3) two sets of fingerprints for the individual for whom the request is submitted;

(4) asigned statement, on a form provided by the department, from the individual who
took the fingerprints, attesting that at least one government-issued picture identification was used
to verify the identity of the individual fingerprinted;

(5) the fees required by the Department of Public Safety under 13 AAC 68.900(a)(2)(B)
and (5); if the legislature makes an appropriation for the department to pay those fees for unpaid
volunteers,

(A) the department will not pay a fee for a volunteer who is a household member
who resides in the entity as described in 7 AAC 10.900(b)(5); and

(B) an entity or provider must reimburse the fee to the department if an unpaid
volunteer for whom the department paid a fee becomes a paid eraployee within 60 days after that
fee was paid;

(6) an additional $25 application fee; the department will waive this fee for an unpaid
volunteer, unless that volunteer is a household member who resides in the entity as described in
7 AAC 10.900(b)(5); if an unpaid volunteer for whom the department waived an application fee
becomes a paid employee within 60 days after that fee was waived, the entity or provider must
pay the waived fee.

(¢) Unless a more frequent fingerprint-based criminal history check is required under federal
law, or for certain entities and providers under (f) of this section, a fingerprint-based criminal
history check is valid for six years from the date the check became valid under (h) of this section
for an individual who

(1) remains associated with an entity or provider in a manner described in 7 AAC
10.900(b), subject to verification under (d) of this section;

(2) becomes re-associated with the same entity or provider in a manner described in 7
AAC 10.900(b) within 100 days after terminating association with that entity or provider, subject
to verification under (e) of this section; or

(3) becomes associated with another entity or provider in a manner described in 7 AAC
10.900(b) within 100 days after terminating association with a previous entity or provider,
subject to verification under (e) of this section.

(d) Upon renewal of a license, certification, or approval. or when a finding is made for
continued eligibility to receive payments, an entity or individual service provider must provide to
the department proof that an individual described in {¢)(1) of this section has a valid criminal
history check. If the department determines that the criminal history check is not valid, the
department will notify the entity or provider that a request for a new criminal history check must
be submitted under this section.

(e) An individual described in (c)(2) or (c)(3) of this section must verify with the department
that the current fingerprint-based criminal history check is still valid. The entity or provider shall
submit to the department a $25 fee for this verification. The department will waive the fee for an
unpaid volunteer, unless that volunteer is a houschold member who resides in the entity as
described in 7 AAC 10.900(b)(5). If an unpaid volunteer for whom the department waived a
verification fee becomes a paid employee within 60 days after the department waived the fee, the
entity or provider must pay the waived fee. If the department determines during the verification
process that the criminal history check is not valid, the department will notify the entity or
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provider that a request for a new criminal history check must be submitted under this section,
and that the department will consider the verification fee the department’s application fee under
(b)(6) of this section.

(f) Except as provided otherwise in this subsection, and unless the department granted a
variance under 7 AAC 10.935, a new criminal history check is not required if a person associated
with an entity or provider in a manner described in 7 AAC 10.900(b) is transferred from one site
operated by the entity or provider to another site operated by that entity or provider, if all sites
are identified in the request for a criminal history check. Before October 1, 2007, an entity or
provider must submit the ttems required under (b) of this section for an individual described in
the following list, each time that individual changes employment. regardless of what entities or
providers were listed on the request for a crimnal history check:

(1) an individual associated with
(A) anursing facility;
(B) ahospital that provides swing-bed services or that is reimbursed under 7
AAC 43 for treatment described in the definition of "swing-bed day” set out in 7 AAC 43.709;
for purposes of this subparagraph,
(i) "hospital that provides swing-bed services" has the meaning given
"swing-bed hospital” in 42 C.F.R. 413.114(b); and
(i1) the definition of "swing-bed hospital” in 42 C.F.R. 413.114(b), as
revised as of October 1, 2006, is adopted by reference;
(C) an intermediate care facility for the mentally retarded or persons with related
conditions;
(D) an assisted living home;
(E) ahospice agency;
(F) ahome and community-based services provider as defined in 7 AAC 43.110;
(G) a home health agency; or
(H) a personal care agency enrolled under 7 AAC 43.786 or 7 AAC 43,787,
(2) an individual providing care coordination, case management, adult day services, or
respite care services.

(g) A willful misrepresentation of an individual's criminal or civil history by an entity or
provider. or by the individual, is cause for immediate denial of a request for a criminal history
check, or revocation of a valid criminal history check.

(h) A valid criminal history check means that, within the applicable timeframes referred to in
this section,

(1) the person submitted all items listed under (b) of this section;

(2) the department determined that a barrier crime or condition did not exist;

(3) the person’s name has been marked in APSIN on a continuous basis; and

(4) if applicable, any variance granted under 7 AAC 10.935 is still in effect and
authorized by the department, and the individual who was the subject of the variance is
associated with the same entity or provider.

(i) Nothing in this section precludes an entity or provider from requiring

(1) anindividual who is subject to a criminal history check under 7 AAC 10.900 - 7
AAC 10.990 to pay a cost involved in the submittal of a request under this section; the provisions
of this paragraph do not apply to a foster home; or

(2) acriminal history check for an individual who is not otherwise subject to 7 AAC
10.900 — 7 AAC 10.990. (Eff. 2/9/2007, Register 181)

Authority: AS 47.05300 AS47.05.340 AS 47.32.030 AS47.05310 AS47.32.010
Editor's note: Forms referred to in 7 AAC 10.910 may be obtained from the Department of
Health and Social Services, Division of Public Health, Section of Certification and Licensing,

619 East Ship Creek Avenue, Suite 232, Anchorage, Alaska 99501, or are available at the
department’s website: http://www.hss.state.ak.us/dph/CL/bgcheck.
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7 AAC 10.915. Criminal history check. (a) The department will screen a request for a
criminal history check through the

(1) centralized registry established under 7 AAC 10.955 to determine whether a barrier
condition exists for the individual who is the subject of the eriminal history check;

(2) registry of certified nurse aides under AS 08.68.333;

(3) central registry of sex offenders and child kidnappers under AS 18.65.087;

(4) United States Department of Health and Human Services, Office of the Inspector
General database of individuals and entities excluded under 42 U.S.C. 1320a-7 and 1320¢-5
(secs. 1128 and 1156 of the Social Security Act); and

(5) any other registry or database determined by the department to be relevant to the
screening being conducted for an individual, including any registry or database maintained by
another state where that individual has resided.

(b) In addition to its review under (a) of this section, the department will review the criminal
Jjustice information supplied by the Department of Public Safety, court or other applicable
government agency records, and the national criminal history record check supplied by the
Federal Bureau of Investigation, to determine whether a barmier crime exists for the individual
who is the subject of the criminal history check.

(c) If, after reviewing all available information described in (a) and (b) of this section, the
department determines that a barrier crime or condition does not exist, the department will notify
the entity or provider that submitted the request. and the individual who was the subject of the
crinmnal history check, that the individual passed the criminal history check. The department
will include in the notification the following:

(1) the period during which the criminal history check is valid, unless revoked or
rescinded under this section;

(2) astatement that the valid criminal history check is conditioned upon the individual
continuing to meet the applicable standards of AS 47.05.300 — 47.05.390 and 7 AAC 10.900 - 7
AAC 10.990;

(3) astatement that, if the individual ceases to be associated with the entity or provider in
a manner described in 7 AAC 10.900(b),

(A) the individual’s continued compliance with the applicable standards of AS
47.05.300 — 47.05.390 and 7 AAC 10.900 — 7 AAC 10.990 must be veritied by the department in
accordance with 7 AAC 10.910(e) before that individual may become associated with another
entity or provider, or re-associated with the same entity or provider; and

(B) atime period during which the individual is not associated with an entity or
provider that is 100 days or longer is subject to (g) of this section.

(d) If, while conducting a criminal history check, the department determines that a barrier
crime or condition exists, the department will notify the

(1) entity or provider that submitted the request under 7 AAC 10.910; the department
will include in the notification the following statements:

(A) that the department has determined a barrier crime or condition exists; the
department will not identify the crime or condition, but will identify the applicable barrier time
under 7 AAC 10.905 or 7 AAC 10.955, as applicable;

(B) that the individual who was the subject of the criminal history check has been
given an opportunity to challenge the department’s determination under 7 AAC 10,950 if the
individual believes the determination was based on erroneous information, or if the individual
has additional information for the department to consider;

(C) that if the individual is willing to disclose the barrier crime or condition to the
entity or provider, and if the entity or provider continues to desire a valid criminal history check
for that individual, the entity or provider may request a variance, if allowed under 7 AAC
10.930; and

(2) individual who was the subject of the criminal history check; the department will
include in the notification the following:

(A) the reason for the determination, including identification of the barrier crime
or condition and the applicable barrier time under 7 AAC 10.905;
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(B) a statement that if the individual wishes to disclose the barrier crime or
condition to the entity or provider that submitted the request, the entity or provider may be able
to obtain a variance, if allowed under 7 AAC 10.930;

(C) a statement that if the individual believes there is an error in the information
relied upon by the department, or if the individual has additional information for the department
to consider, the individual may submit a request for reconsideration under 7 AAC 10.950.

(e) For each request for a criminal history check processed under this section, the department
will mark in APSIN the name of the individual who was the subject of the criminal history
check. If the department receives notification under APSIN of law enforcement activity for an
individual, the department will review the information. If the department determines that the
activity creates a barrier under 7 AAC 10.905, the department will immediately notify the entity
or provider and the individual. The department will include in the notification information
advising the entity or provider and the individual that

(1) the department intends to revoke the valid criminal history check in accordance with
7 AAC 10.945; the department will not 1dentify the barrier crime or condition in the notice to the
entity or provider, but will identity the crime or condition in the notice to the individual;

(2) the individual may request reconsideration under 7 AAC 10.950 if the individual
believes there was an error in the information relied upon by the department; and

(3) if the individual wishes to disclose the barrier crime or condition to the entity or
provider, the entity or provider may request a variance, if allowed under 7 AAC 10.930.

(f) Except as provided otherwise in this subsection, an entity or provider must, within 24 hours
after receiving notification under (d) or (e) of this section, terminate association with the
individual in accordance with 7 AAC 10.960. If the entity or provider requests a variance under
7 AAC 10.930, or if the individual requests reconsideration under 7 AAC 10.950, the individual
may remain associated with the entity or provider, pending a decision on the request, if

(1) the individual is removed from direct contact with recipients of services; and
(2) the entity or provider ensures that the individual is provided with direct supervision if
the individual is present in any area where services are provided, during hours of operation.

(g) If an individual remains out of association with an entity or provider for 100 days or longer,
the department will revoke a valid criminal history check without prior notice. A new criminal
history check is required if the individual wishes to become associated with any entity or
provider in a manner described in 7 AAC 10.900(b).

(h) If an individual with a valid criminal history check ceases to be associated with an entity or
provider, and wishes to have the individual's name unmarked in APSIN, the individual shall
submit a written request to the department that the valid criminal history check be rescinded.
The department will send a written acknowledgment of the rescission to the individual and to the
entity or provider with whom the mdividual was most recently associated. (Eff. 2/9/2007,
Register 181)

Authority:  AS 47.05300 AS47.05.330 AS47.32.010 AS47.05310 AS47.05.340
AS 47.32.030 AS 47.05.320

7 AAC 10.920. Provisional valid criminal history check. (a) The department may
issue notification of a provisional valid criminal history check after screening the individual
under 7 AAC 10.915(a) and reviewing the criminal justice information supplied by the
Department of Public Safety, if a barrier crime or condition is not discovered in that screening
and review and if

(1) the department determines that its further review time might unduly delay the
process;

(2) an entity or provider has requested an expedited review and has

(A) included justification for the expedited review;

(B) submitted, at a minimum, the documents required under 7 AAC 10.910(b)(1)
and (2); and

(C) agreed to submit within 30 days the fingerprints required under 7 AAC
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10.910(b)(3) and any items required under 7 AAC 10.910(b)(4) — (6) that were not included with
the request; or

{(3) arequest for a criminal history check does not include the required sets of
fingerprints because fingerprinting acceptable to the Department of Public Safety is not available
within 100 miles by road. and the entity or provider agrees to submit within 30 days the
fingerprints required under 7 AAC 10.910(b)(3) and any items required under 7 AAC
10.910¢b)(4) - (6) that were not mcluded with the request.

(b) Noufication of a provisional valid criminal history check issued under this section is valid
until the results of a fingerprint-based criminal history check are processed under 7 AAC 10.915,
unless revoked under this section. If the entity or provider fails to submit fingerprints and other
required items within 30 days, or the individual does not pass the criminal history check, the
provisional valid criminal history check is automatically revoked, and the entity or provider must
terminate association with the individual in accordance with 7 AAC 10.960. (Eff. 2/9/2007,
Register 181)

Authority:  AS 47.05.300 AS47.05.320 AS 47.32.010 AS47.05.310 AS 47.05.340
AS 47.32.030

7 AAC 10.925. Monitoring and notification requirements. (2) An entity or provider
shall monitor to ensure that all individuals associated with the entity or provider in a manner
described in 7 AAC 10.900(b) continue to meet the applicable requirements of AS 47.05.300 —
47.05.390 and 7 AAC 10.900 ~ 7 AAC 10.990. The entity or provider shall require each
individual for whom a criminal history check is required to report to the entity or provider within
24 hours, or the next business day if the individual is

(1) charged with, convicted of, found not guilty by reason of insanity for, or adjudicated
as a delinquent for, a barrier crime listed in 7 AAC 10.905; or

(2) is the subject of a matter that must be reported under 7 AAC 10.955(c) for the
centralized registry.

(b) In addition to the reporting requirements of 7 AAC 10.955(c) for the centralized registry,
the entity or provider shall notify the department by telephone, by electronic mail, by facsimile,
by letter, or in person within

(1) 24 hours, or the next business day, after the entity or provider has knowledge that an
individual associated with the entity or provider has been

(A) arrested for, charged with, convicted of, found not guilty by reason of
insanity for, or adjudicated as a dehnquent for, a barrier crime hsted in 7 AAC 10.905; or

(B) is the subject of a matter that must be reported under 7 AAC 10.955(c) for the
centralized registry; or

(2) 14 days after any change in association with the entity or provider for an individual
who has a valid criminal history check or is the subject of a provisional valid criminal history
check, including a change that involves an individual

(A) whose association described in 7 AAC 10.900(b) has been terminated; or
(B) who has not been associated with the entity or provider for 61 days or more,
but becomes re-associated within 100 days.

(c) Failure to notify the department as required under this section may result in an enforcement
action, including suspension or revocation of the license, certification, approval, or finding of
eligibility to receive payments. (Eff. 2/9/2007, Register 181)

Authority:  AS47.05.300 AS47.05.330 AS 47.32.010 AS47.05.310 AS 47.05.340
AS 47.32.030 AS 47.05.320

7 AAC 10.930. Request for a variance. {a) Except for a crime or condition listed in
(g) of this section, an entity or provider notified under 7 AAC 10.915(d) that a barrier crime or
condition exists may request a variance under this subsection. The request must be submitted to
the department office responsible for that entity’s or provider's hicensing. certification, approval,
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or finding of eligibility to receive payments. The request must be submitted no later than 30
days after the entity or provider receives notice under 7 AAC 10.915(d), or, if the individual who
was the subject of the criminal history check submits a request for reconsideration as allowed
under 7 AAC 10.915(d)(2)(C), no later than 30 days after the department issues its decision on
reconsideration under 7 AAC 10.950(b)(3), whichever date is later. The request must be
submitted on a form provided by the department, and must include the following:

(1) acomprehensive rationale for granting a variance;

(2) ademonstration of how the health, safety, and welfare of recipients of services will
be adequately protected;

(3) copies of all known information relevant to determining whether the health, safety,
and welfare of recipients of services are adequately protected, including the following
information regarding the individual for whom a variance is sought:

(A) acopy. as applicable, of that individual’s record of

(1) protective orders issued or filed under AS 18.66 (Domestic Violence
and Sexual Assault) or a substantiaily similar law or ordinance of another jurisdiction;

(i1} conviction;

(ii1) indictment or presentment, or of charging by information or
complaint;

(iv) having been charged with a crime, without subsequent conviction;

(v) having been charged with a crime that was reduced to a lesser charge;

(vi) having been charged with a crime for which a suspended imposition
of sentence was granted by the court; and

(vii) any circumstance that led to a barrier condition under 7 AAC 10.955;

(B) if the individual was incarcerated,

(i) a copy of the order from the local, state, or federal jurisdiction that
released the individual from incarceration;

(i) the date of release from incarceration; and

(ii1) any terms and conditions of parole;

(C) if the individual was sentenced and, as a part of that sentence, the individual
was placed on supervised or unsupervised probation, a copy of the terms and conditions of
probation;

(D) the extent, nature, and seriousness of the following:

(1) the individual's offense and past criminal record;

(ii) a behavioral health problem if it exists:

(i1i) a domestic violence problem if it exists;

(iv) any circumstance that led to a barrier condition under 7 AAC 10.955;

(E) the age of the individual at the time of the offense, problem, or circumstance;

(F) the amount of time that has elapsed since the most recent offense, problem, or
circumstance;

(G) evidence of rehabilitation, prevention, or treatment efforts;

(H) other evidence of the individual's present fitness, including at least two letters
of recommendation from credible persons who are aware of the individual’s criminal and civil
history, behavioral health problem, or domestic violence problem, and who recommend that a
variance be granted; any letters must be from persons who are unrelated to the individual for
whom the variance is requested and who are not associated with the entity or provider that
submitted the request for a variance; nothing in this subparagraph precludes the entity or
provider from submitting additional letters of recommendation;

(1) ifthe individual is an employee or volunteer, or a potential employee or
volunteer, information related to job responsibilities that would be performed, hours and days of
service, whether the individual would be in contact with recipients of services, and plans for
supervision, including whether the individual would be subject to direct supervision while on the
premises during hours of operation.

(b) The department office responsible for the licensing, certification, approval, or finding of
eligibility to receive payments for the entity or provider seeking a variance will review each
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request for a variance received by that office and will

(1) make a written recommendation to the variance committee appointed under 7 AAC
10.935 to grant or deny the request;

(2) include the reasons for the recommendation; and

(3) recommend any conditions that should be placed on any variance issued.

(c) If the individual was convicted of a lesser charge, in the department's review under (b) of
this section, the department will consider information regarding the original charge in making its
recommendation to the variance committee, including whether the original charge was a
permanent barrier crime or condition tor which a variance would be prohibited under (g) of this
section.

(d) If the department granted a variance for an offense revealed in a fingerprint-based criminal
history check conducted six or more years before February 9, 2007, and if the offense for which
the variance was granted is not a permanent barrier under 7 AAC 10.903, the entity or provider
must submit a new request for a variance, if allowed under this section, at the time of application
for renewal of that entity's current license, certification, approval, or finding of eligibility to
receive payments. Except as provided in (h) and (i) of this section, if the offense for which the
department granted the variance is a permanent barrier under 7 AAC 10.905, the vanance is void
and the entity must terminate association with the individual in accordance with 7 AAC 10.960.

(e) If the department granted a variance for a barrier condition described in 7 AAC 10.955 six
or more years before February 9, 2007, the entity or provider must submit a new request for a
variance at the time of application for renewal of that entity's current license, certification,
approval, or finding of ehigibility to receive payments.

() The department will not grant a variance from the requirement in AS 47.05.310 for
conducting a criminal history check for an individual who has regular contact with recipients of
services. For any other individual subject to AS 47.05.300 —47.05.390 and 7 AAC 10.900 -7
AAC 10.990. an entity or provider may request a variance from the requirement to conduct a
criminal history check by submitting a written request to the department office responsible for
that entity's or provider's licensing, certification, approval, or finding of eligibility to receive
payments. The request must be submitted on a form provided by the department and must
include a comprehensive rationale for the request and demonstrate that the health, safety, and
welfare of recipients of services will be adequately protected.

(g) Except as provided in (h) - (j) of this section, the department will not grant a variance for a

(1) conviction for an offense that is a permanent barrier under 7 AAC 10.905; or
{2) crime or civil finding for which federal law prohibits certain approvals. or restricts
payment of benefits, during the most stringent barrier period set by federal law for that crime or
civil finding; for the purpose of this paragraph,
(A) "federal law" includes an offense described in
(i) 42 U.S.C. 670 - 679b (secs. 470 — 479A of the Social Security Act),
revised as of August 21, 2006, and adopted by reference;
(i1) 42 U.S.C. 1320a-7(a) (sec. 1128(a) of the Social Security Act),
revised as of August 21, 2006, and adopted by reference;
(i) 45 C.F.R. 1356.30, revised as of October 1, 2005, and adopted by
reference; and
(iv) another applicable federal statute or regulation; and
(B) the prohibition applies to all entities and providers subject to 7 AAC 10.900 -
7 AAC 10.990, regardless of whether the federal law is directly applicable to only one of those
entities or providers.

(h) Notwithstanding the prohibition in (g)(1) of this section, the department may grant a

variance for an individual convicted of a permanent barrier crime listed in (i) of this section, if
(1) abehavioral health problem was a factor in the commission of the crime; and
(2) the individual
(A) is associated in a manner described in 7 AAC 10.900(b) with an entity that
provides a treatment program to individuals with a behavioral health problem;
(B) has completed any treatment required by a court; and

Alaska Background Check Pilot Program Final Report



95

(C) has demonstrated a sustained self-directed program of recovery for at least

five years, as determined through the assessment of a mental health professional clinician or a
substance abuse counselor with at least three years of experience; for purposes of this
subparagraph,

(i) "mental health professional clinician" has the meaning given in 7 AAC
43.1990;

(i) "substance abuse counselor” means a counselor providing services for
a substance abuse treatment facility or program certified under 7 AAC 29; and

(ii1) "recovery" includes, as applicable, absence of symptoms,
stabilization in life domains, compliance with any medical orders, and abstinence from substance
use.

(i) For the purpose of (h) of this section, the department may grant a variance for the following
permanent barrier crimes, including the attempt, solicitation, or conspiracy to commit any of the
following crimes or to violate a law or ordinance of this or another jurisdiction with similar
elements:

(1) AS 11.41.200 (Assault in the First Degree);

(2) AS 11.41.210 (Assault in the Second Degree);

(3) AS 11.41.220 (Assault in the Third Degree);

(4) AS 11.41.320 (Custodial Interference in the First Degree);
(5) AS 11.41.460 (Indecent Exposure in the Second Degree),
(6) AS 11.41.500 (Robbery in the First Degree);

(7) AS 11.41.510 (Robbery in the Second Degree);

(8) AS 11.41.520 (Extortion);

(9) AS 11.46.400 (Arson in the First Degree);

(10) AS 11.46.410 (Arson in the Second Degree).

(j) Notwithstanding the prohibition in (g)(1) of this section, the department may grant a
variance for an individual adjudicated as a delinquent for a permanent barrier crime under 7
AAC 10.905(b). (Eff. 2/9/2007, Register 181)

Authority:  AS47.05.300 AS 47.05.330 AS47.32.010 AS 47.05.310 AS 47.05.340
AS 47.32.030 AS 47.05.320

7 AAC 10,935, Review of request for a variance. (a) The commissioner will appoint
three or more department employees to serve as a variance review committee to review requests
for variances submitted under 7 AAC 10.930. The commissioner will include at least one
employee from each department office responsible for licensing, certification. approval, or
tinding of eligibility to receive payments, but will not include an employee substantively
involved in any recommendation to the committee made under 7 AAC 10.930(b).

(b) In its review of a request for a variance, the review committee shall determine whether a
variance is prohibited under 7 AAC 10.930(f) or (g). If a variance is prohibited, the review
committee shall deny the vanance.

(¢) Inits review of a request for a variance, the review committee shall

(1) consider the recommendations made by the department office under 7 AAC
10.930(b);

(2) consider the information supplied with the request and any other relevant information
available to the department;

(3) determine whether the individual charged with a crime was subsequently convicted;

(4) if the individual was convicted of a lesser charge, determine whether the original
charge was a permanent barrier crime or condition for which a variance would be prohibited
under 7 AAC 10.930(g);

(5) determune whether any suspended imposition of sentence is still in effect, and review
the nature of any applicable conditions;

(0) verify, as applicable, that

(A) conditions of parole or probation were met;
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(B) court-ordered restitution has been made, or payments are current; and
(C) treatment, if required by the court, has been completed;

(7) if the crime committed related to financial exploitation, including theft, fraud, and
bribery, or involved another form of dishonesty, including perjury and official misconduct,
verify that the individual’s duties make it unlikely that exploitation or dishonesty could occur
with regard to recipients of services;

(8) 1f the barmer condition related to the abuse, neglect, or exploitation of a child or
vulnerable adult, venty that the individual’s dutics make it unlikely that abuse, neglect, or
exploitation could occur with regard to recipients of services; and

(9) consider mitigating factors, including whether the individual has been employed by
the entity or provider for a substantial period, has performed duties in a responsible and
trustworthy manuer, and has not been the subject of any complaint from a recipient of services or
a representative of a recipient of services.

(d) The review committee may require the individual for whom a variance is sought to appear
in person or by telephone for an interview.

(e) If the review committee, after its review of available information, determines that the
health, safety, and welfare of recipients of services will be adequately protected, the review
committee shall recommend that the commissioner grant the request for a varniance. If the
committee determines that the health, safety, and weltare of recipients of services will not be
adequately protected, the review committee shall recommend that the commissioner deny the
request for variance.

() The commissioner will consider the recommendation of the review committee and will
issue a decision on a request for a variance within 30 days after recerving all information
required under 7 AAC 10.930. The commissioner will deliver a copy of the decision to grant or
deny the request for a variance to the requesting entity or provider by mail or facsimile. The
commissioner will include in the decision to deny a request the reasons for the denial, and will
advise the entity or provider of the right to request reconsideration of the decision under 7 AAC
10.950. A copy of the decision will be provided to the department office responsible for
conducting criminal history checks, the department office responsible for maintaining the
centralized registry established under 7 AAC 10.955, and the department office responsible for
licensing, certification, approval, or a finding of eligibulity to receive payments.

(g) In a variance granted under this section, the department will not identify the individual for
whom the variance was requested, but will specify the barrier crime or condition for which the
variance was granted, and will set out the terms and conditions of the variance, including an
expiration date not to exceed the expiration date of the license, certification, approval, or finding
of eligibility to reccive payments apphcable to the entity or provider that requested the variance

(h) A vartance may not be transferred to another entity or provider. If the individual for whom
the department granted a variance under this section remains associated with the entity or
provider that requested the variance, and the variance is not revoked under (i) of this section, the
entity or provider need not submit a new variance request each time it submits its application for
renewal of its license, certification, approval, or finding of eligibility to receive payments, but
must request a new criminal history check for that individual with each application.

(i) The department office responsible for the licensing, certification, approval, or finding of
eligibility to receive payments for an entity or provider will, in accordance with 7 AAC 10.945,
immediately revoke a variance granted under this section if

(1) the department learns that it granted the variance based on false information provided
by the individual to whom the variance applies or by the entity or provider that requested the
variance; or

(2) the individual to whom the variance applies

(A) violates a term or condition of the variance;

(B) subsequently becomes subject to AS 47.05.310(c), or is charged with,
convicted of, found not guilty by reason of insanity for, or adjudicated as a delinquent for, a
crime listed in 7 AAC 10.905, or a similar crime in another jurisdiction; or

(C) ceases to be associated with the entity or provider that requested the variance.
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(Eff. 2/9/2007, Register 181)

Authority:  AS 47.05.300 AS47.05.330 AS47.32.010 AS47.05310 AS 47.05.340
AS 47.32.030 AS 47.05.320

7 AAC 10.940. Posting of variance decision required. If the department grants a
variance under 7 AAC 10.935, the entity or individual service provider shall post a copy of the
variance decision with the copy of the license, certification, approval, or finding of eligibility to
receive payments that was issued by the department, in a conspicuous place where the copy of
the variance can be readily viewed by persons mterested in obtaining the services offered by the
entity or provider. (Etf. 2/9/2007, Register 181)

Authority:  AS 47.05.300 AS 47.05.330 AS47.32.010 AS47.05.310 AS 47.05.340
AS 47.32.030 AS 47.05.320

7 AAC 10.945. Revocation of valid criminal history check or variance. (a) Subject
to AS 47.32, if the department decides to revoke a valid criminal history check issued under 7
AAC 10.900 -7 AAC 10.990, the department will provide written notice of revocation to the
entity or provider, and to the individual for whom the criminal history check was conducted.
The notice will include the reasons for the department’s decision and will advise the individual
of the right to request reconsideration under 7 AAC 10.950. A notice of revocation issued under
this section is effective 30 days after it is received by the individual unless a request for
reconsideration is submitted.

(b) Subject to AS 47.32, if the department decides to revoke a variance issued under 7 AAC
10.900 - 7 AAC 10.990, the department will provide written notice of revocation to the entity or
provider to whom the variance was issued, and to the individual who was the subject of the
variance. The notice will include the reasons for the department’s decision and will advise the
entity or provider of the right to request reconsideration under 7 AAC 10.950. A notice of
revocation issued under this section is effective 30 days after it is received by the entity or
provider unless a request for reconsideration is submitted.

(c) Nothing in this section precludes the department from issuing a notice of immediate
revocation if the department finds that the life, health, safety, or welfare of a recipient of services
is threatened. (Eff. 2/9/2007, Register 181)

Authority:  AS47.05300 AS47.05.330 AS47.32.010 AS47.05.310 AS 47.05.340
AS 47.32.030 AS 47.05.320

7 AAC 10.950. Request for reconsideration. (a) A request for reconsideration of a
department decision under 7 AAC 10.900 -~ 7 AAC 10.990 must be submitted within 30 days
after the requestor receives the notice of the decision. The request for reconsideration must
include

(1) the requestor's name, mailing address, telephone number, and, if available, electronic
mail address and facsimile number;

(2) a clear description of the department's decision to be reviewed; and

(3) aclear and concise statement of the reason for the request, including

(A) a statement of the nature and scope of the requestor’s interests, and an
explanation of how and to what extent those interests would be directly and adversely affected
by the decision;

(B) the contested terms and conditions of the department's decision, and any
proposed alternatives; and

(C) copies of any documents or other information that would assist the
department in its review.

(b) After reviewing a request for reconsideration of the
(1) commissioner's decision to deny a request for a variance under 7 AAC 10.935(f), the
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commissioner will notify the requestor of the commissioner's decision on reconsideration in
writing within 30 days after receiving the request, and will state the reasons for that decision;

(2) department's decision to revoke a valid criminal history check under 7 AAC
10.910(g) or 7 AAC 10.915(e), or a variance under 7 AAC 10.935(1), the department office that
made the decision to revoke will notify the requestor of that office's decision on reconsideration
in writing within 30 days after receiving the request, and will state the reasons for that decision;
or

(3) department’s determination under 7 AAC 915(d) that a barrier crime or condition
exists, the department office responsible for conducting criminal history checks will, within 30
days after receiving the request, notify in writing the

(A) requestor of that office's decision on reconsideration and state the reasons for
that decision; and

(B) entity or provider that submitted the request for a criminal history check
under 7 AAC 10.910 that, if the decision on reconsideration confirms the determination that a
barrier crime or condition exists. and if the individual is willing to disclose the barrier crime or
condition to the entity or provider. the entity or provider may request a variance, if allowed under
7 AAC 10.930, within 30 days after recerving notice under this subparagraph.

(c) A decision under (b)(1) and (b)(2) of this section is a final agency decision for purposes of
seeking judicial review. A decision under (b)(3) of this section is a final agency decision unless
the department grants a variance under 7 AAC 10.935.

{d) A copy of a decision on reconsideration under this section will be provided to the
department office responsible for conducting criminal history checks, and to the department
oftice responsible for licensing, certification, approval, or a finding of eligibility to receive
payments. (Eff. 2/9/2007, Register 181)

Authority:  AS 47.05300 AS 47.05.330 AS47.32.010 AS47.05310 AS47.05.340
AS 47.32.030 AS 47.05.320

7 AAC 10.955. Centralized registry. (a) A centralized registry is established in the
department to accomplish the purpose of AS 47.05.330 as that purpose relates to an individual

(1) who seeks to be or to remain associated with an entity or individual service provider
in a manner described in 7 AAC 10.900(b); and

(2) whose name appears on the centralized registry because of a matter described in AS
47.05.330(b)(1)(A) involving the abuse, neglect, or exploitation of a child or vulnerable adult.

(b) Anindividual whose name appears on the centralized registry may not be associated with
an entity or individual service provider in a manner described in 7 AAC 10.900(b) unless a
variance is granted under 7 AAC 10.935.

{c) An entity or individual service provider that is subject to AS 47.05.300 - 47.05.390 and 7
AAC 10.900 - 7 AAC 10.990 shall, using a form prescribed by the department, submit to the
department reports as required or allowed under AS 47.05.330 for any matter described in (a)(2)
of this section.

(d) Upon receipt of a report required under (c) of this section, the department will enter the
information on the centralized registry as required by AS 47.05.330(b).

(e) Scparately or in conjunction with an investigation or audit under AS 47.05.200, AS 47.10,
AS 47.24, or AS 47.62, the department will investigate a report of abuse, neglect, or exploitation
submitted under (c) of this section. If, after its investigation, the department makes a
substantiated finding that an individual committed abuse, neglect, or exploitation, the department
will notify any entity or individual service provider that made the report, and the individual who
is the subject of the investigation, that the department has made a substantiated finding, and that
it intends to place the finding in the centralized registry. In the notice, the department will

(1) describe the nature of the substantiated finding;

(2) identify each statute or regulation that supports the finding;

(3) state the effective date for placement in the registry; and

(4) advise that the individual who is the subject of the investigation may request a
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hearing under (f) of this section.

(f) An individual who is the subject of an investigation that results in a substantiated finding
against the individual may request a hearing from the department within 30 days after receipt of
the notice described in (e) of this section. A request under this subsection must be submitted to
the department’s office responsible for maintaining the centralized registry. The request must be
in writing, must include the individual’s reasons for believing the department’s finding to be in
error, and must be accompanied by any relevant documentation to support those reasons.

(g) If the department determines that questions of material fact, if any, raised in a request for
hearing under (f) of this section and relevant to the department's substantiated finding, were
previously decided in a civil or criminal court action, or in an administrative hearing conducted
in accordance with AS 44.62.330 - 44.62.630 (Administrative Procedure Act), and that under the
facts as previously decided, the individual committed abuse, neglect, or exploitation, the
department will send the individual written notice that the department intends to issue a summary
decision to dismiss the individual's claim. The individual may submit a written objection to the
department's proposed dismissal, identifying any issue of material fact that the individual
believes still to be in dispute, providing reasons why the individual disagrecs with the
department's proposed dismissal, and providing any relevant documentation to support those
reasons. [f the department does not receive a written objection within 30 days after the
individual received notice of the department's proposed dismissal, or if the department rejects the
individual's objection,

(1) the department's substantiated finding becomes a final department decision for
purposes of judicial review, and the department will enter the information in the centralized
registry; if the previous court action or hearing resulted in a decision, order, judgment, or
adjudication that the individual committed abuse, neglect, or exploitation, the department will
also enter the information in the centralized registry; and

(2) the department will give notice as required in (k) of this section.

(h) If a hearing is requested under (f) of this section,

(1) the department will hold the hearing within 45 days after receiving the request; and

(2) the entity or provider may allow the individual to remain associated with the entity or
provider, pending a decision on the request, if

(A) the individual is removed from direct contact with individuals receiving
services; and

(B) the entity or provider ensures that the individual has supervised access if
present in any arca where services are provided, during hours of operation.

(i) If a hearing is requested under (f) of this section, the department will conduct the hearing in
accordance with AS 44.62.330 — 44.62.630 (Administrative Procedure Act). The hcaring officer
shall 1ssue a decision within 30 days after the hearing is concluded. The decision 1s a final
department decision for purposes of judicial review. If the hearing officer finds by a
preponderance of the evidence that the individual who is the subject of the hearing committed
abuse, neglect, or exploitation, the hearing officer shall submit this information to the department
office responsible for maintaining the centralized registry. The department will enter the
information on the centralized registry and give notice as required in (k) of this section.

(j) 1f the individual who is the subject of the investigation does not request a hearing within 30
days after receipt of the notice described in (e) of this section, or waives the right to a hearing,
the substantiated finding becomes a final department decision for purposes of judicial review,
and the department will enter the information in the centralized registry. The department will
give notice as required in (k) of this section.

(k) If a hearing or waiver of hearing under this section results in a finding that an individual
committed abuse, neglect, or exploitation, the department will notify any entity or provider that
made a report under (c) of this section, and the individual who is the subject of the hearing, of
the hearing or waiver results and of the entry of the information on the centralized registry. The
department will notify the individual of the right to request that the department delete or modify
the information on the centralized registry to correct an inaccuracy in accordance with AS
47.05.330().
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(}) If, after an investigation in accordance with AS 47.05.330(j) to determine whether there is
an inaccuracy related to information on the centralized registry, the department determines that
the information is correct, the department will notify the individual who made the request that
the department has denied the individual’s request to delete or modify the information.

(m) The department will remove from the centralized registry information regarding a finding
that an individual has committed abuse, neglect, or exploitation if the depurtment receives notice
that the individual has died.

(n) For purposes of this section, "substantiated finding” means a determination made by the
department after an investigation that, based on available information, it is more likely than not
that abuse, neglect, or exploitation occurred. (Eff. 2/9/2007, Register 181)

Authority:  AS47.05300 AS47.05.330 AS47.32.010 AS47.05.310 AS47.05.340
AS 47.32.030 AS 47.05.320

7 AAC 10.960. Termination of association. (a) Except as provided in (b) and (c) of
this section, if an entity or provider is required to terminate association with an individual, the
entity or provider shall

(1) notify the individual that the individual's employment, volunteer services, or other
association with the entity or provider under 7 AAC 10.900(b) is ended, cffective immediately,
unless the entity or provider takes immediate action under (2) of this subsection; the entity or
provider must notify the individual under this paragraph

(A) immediately, if the individual is present at the entity or premises where the
provider is providing services; or
(B) before or upon the individual's next arrival at the entity; or
(2) if'the entity or provider intends to request a variance under 7 AAC 10.930,
immediately reassign the duties and responsibilities of that individual so that the individual
(A) does not have contact with recipients of services;
(B) cannot access personal or financial records maintained by the entity or
provider regarding recipients of services;
(C) has no control over or impact on the financial well-being of a recipient of
services, unless the only recipient whose financial well-being is affected is a
(i) relative of the individual who has authorized that individual to make
financial decisions for that relative;
(i) recipient who has exccuted a power of attorney for that individual to
make financial decisions for that recipient; or
(iii) recipient for whom a court has authorized that individual to make
financial decisions; and
(D) is provided with direct supervision if present in the entity or premises where
the provider is providing services during hours of operation.

(b) if the entity or provider is required to terminate association with an individual who is
subject to a union agreement or employment contract that requires more notice than allowed
under (a) of this section, the entity or provider shall, within 24 hours after receiving notice to
terminate association, deliver a copy of the relevant language of the agreement or contract to the
department. The entity or provider shall cooperate with the department in developing an
appropriate termination plan for the individual that includes the measures set out in (a}(2)(A) —
(D) of this section during the notice period mandated by the agreement or contract.

(c) If the individual for whom termination of association is required is a relative of the
operator, administrator, or provider, and resides in the entity or premises where services are
provided, termination of association must occur within 24 hours, and the entity or provider shall
ensure that the individual

(1) does not have contact with recipients of services; and

(2) 1s provided with direct supervision if, during that 24-hour period, the individual is
present in the entity or premises where the provider is providing services during hours of
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operation. (Eff. 2/9/2007, Register 181)

Authority:  AS 47.05.300 AS 47.05.330 AS47.32.010 AS47.05.310 AS 47.05.340
AS 47.32.030 AS 47.05.320

7 AAC 10.990. Definitions. (a) In 7 AAC 10.900 - 7 AAC 10.990, unless the context
requires otherwise,

(1) "APSIN" means the Alaska Public Safety Information Network;

(2) "barrier time" means the length of time a barrier crime under 7 AAC 10.905 bars an
individual from association with an entity or provider under 7 AAC 10.900(b);

(3) "behavioral health problem" means a mental disorder, substance use disorder, or co-
occurring disorder;

(4) "centralized registry” means the centralized registry established in 7 AAC 10.955;

(5) "certification" has the meaning given "certified" in (b) of this section;

(6) "commissioner” means the commissioner of health and social services;

(7) "condition" means a barrier to association under 7 AAC 10.900(b) that results from

(A) a matter described in AS 47.05.330(b)(1)(A) involving the abuse, neglect, or
exploitation of a child or vulnerable adult; and
(B) the entry of that information in the centralized registry;

(8) "co-occurring disorder” has the meaning given in 7 AAC 57.990;

(9) "crime" means barrier crime under 7 AAC 10.905;

(10) "crime involving domestic violence” has the meaning given in AS 18.66.990;

(11) "criminal justice information" has the meaning given in AS 12.62.900;

(12) "department" means the Department of Health and Social Services;

(13) "direct supervision" means that the administrator, or a care provider who is at least
18 years of age,

(A) is within sight or sound ot the individual being supervised;

(B) has received the training required under applicable department regulations;

(C) is present to observe the individual; and

(D) is available to the individual for consultation or assistance;

(14) "domestic violence problem" means the individual

(A) has been charged with, convicted of, found not guilty by reason of insanity
for, or adjudicated as a delinquent for a crime involving domestic violence listed in AS
18.66.990(3); or

(B) is or has been subject to a protective order issued or filed under AS 18.66 or a
substantially similar law or ordinance of another jurisdiction;

(15) "eligibility to receive payments" means eligibility to receive payments that are used
for the direct provision of services for the health, safety, and welfare of persons who are served
by programs administered by the department; "eligibility to receive payments” does not include
payments used solely for administrative costs;

(16) "individual service provider" has the meaning given in AS 47.05.390;

(17) "provider” means an individual service provider;

(18) "relative” means an individual who is related to another by marriage, blood
relationship, or court decree;

(19} "substance use disorder” has the meaning given in 7 AAC 57.990;

(20) "supervised access” means that the entity or provider maintains a prudent level of
awareness of the whereabouts of an individual for whom supervised access is required, to ensure
the protection of recipients of services;

(21) “terminate association” means to sever an individual's association under 7 AAC
10.900(b) with an entity or provider;

(22) "volunteer" means an individual who regularly or routinely provides services or
care, without pay, on behalf of an entity or provider.

(b) Notwithstanding 7 AAC 10.9990, in 7 AAC 10.900 — 7 AAC 10.990, unless the context
requires otherwise,
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(1) "entity” has the meaning given in AS 47.05.390;
(2) "recipient of services” means an individual receiving services from an entity or
provider.

(¢) In AS 47.05.300 - 47.05.390 and 7 AAC 10.900 — 7 AAC 10.990, unless the context
requires otherwise, "regular contact” means direct interaction with a recipient of services that
occurs daily, or less frequently but on a recurring basis.

(d) In AS 47.05.300(a),

(1) "certified" means certitied under 7 AAC 43.1090;
(2) "eligible to receive payments" has the meaning given "eligibility to receive
payments” under (a) of this section. (Eff. 2/9/2007, Register 181)

Authority:  AS 47.05.300 AS 47.05.330 AS47.32.010 AS47.05.310 AS 47.05.340
AS 47.32.030 AS 47.05.320
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Appendix C
Rural Live Scan Service Areas

Rural Areas Supported by State Live Scan Equipment

Area Serviced by Location

Scan Units
Aniak - 1 Aniak and surrounding communities
Barrow — 1 Barrow and surrounding communities
Bethel -2 Bethel, Aleknagik, and surrounding communities
Craig - | Craig and surrounding communities

Dillingham - 1
Delta Junction ~ |
Galena — |
Glenallen — 1
Homer - |
Kenai/Soldotna — 1
Ketchikan — 1
King Salmon ~ 1
Keodiak — 1
Kotzebue ~ 1
McGrath - 1
Nome ~ 1
Petersburg — 1
Seward - 1

Sitka — 1

St. Mary’s— 1
Unalaska — 1
Valdez — 1

Wrangell ~ 1

Dillingham and surrounding communities

Delta Junction, Tok, and surrounding communities

Galena and surrounding communities

Glenallen and surrounding communities

Homer and surrounding communities

Kenai, Soldotna, Kasilof, Sterling, and surrounding communities
Ketchikan, Metlakatla, Wrangle, and surrounding communities
King Salmon and surrounding communities

Kodiak and surrounding communities

Kotzebue and surrounding communities

McGrath and surrounding communities

Nome and surrounding communities

Petersburg and surrounding communities

Seward and surrounding communities

Sitka and surrounding communities

St. Mary’s and surrounding communities

Unalaska and surrounding communities

Valdez, Cordova, and surrounding communities

South Prince of Wales Island
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SUMMARY

Section 307 of the Medicare Prescription Drug, Improvement, and Modernization Act of
2003 (PL 108-173) established the framework for a program to evaluate national and state
background checks on prospective employees with direct access to individuals in long-term care
settings. The grant provided funding to operate a federal pilot project for select states to
implement background check requirements on those who had access to individuals in long term
care settings. The federal pilot project was administered by the Department of Health and
Human Services, Centers for Medicare and Medicaid Services (CMS) and was designed to
provide information for Congress to evaluate the feasibility of implementing a national
background check requirement.

The Idaho Department of Health and Welfare is the umbrella agency responsible for
oversight of the majority of human services programs in Idaho and has conducted criminal
history and background checks on individuals providing care or services to vulnerable adults and
children in many of its programs. The Idaho Department of Health and Welfare applied for this
grant opportunity and in January 2005 it was one of seven states selected to participate in the
federal pilot project and was awarded $2,072,026 in federal grant dollars.

Idaho modified regulations and statutory authority to require background checks on
individuals who had access to vulnerable adults and children in certain long term care settings.
These settings included skilled nursing facilities, intermediate care facilities for the mentally
retarded, residential and assisted living facilities, home health, hospice, and hospitals with swing
beds. Idaho regulations for mandatory background checks for employees and contractors who
had access to vulnerable adults and children in those settings went into effect on October 1, 2005
with a sunset of September 30, 2007 at the end of the pilot project.

In Idaho, the criminal history and background checks prior to the federal pilot project
were conducted using a paper intensive process with an antiquated system. Approximately
15,000 criminal history and background check applications were processed each year. The
system involved paper applications, fingerprints rolled on paper hard cards and mailed to the
State Police for processing, and it took an average of six to eight weeks to receive background
check clearances. The Idaho Criminal History Unit utilized the grant funding to upgrade its
systems. A web-based system was implemented allowing individuals to go to the Internet to
complete and submit a background check application, schedule a fingerprint appointment, and
check on the status of their application. This new web-based system was implemented in
August, 2005, Live scan technology was also implemented to allow fingerprints to be collected
and transmitted electronically. This reduced the timeframe for application clearances and 73
percent of the applications were finalized and cleared within three days of fingerprinting.

With the new web-based system, Idaho was able to reduce the number of staff for
processing applications and placed eight full time staff in the field for fingerprint collection and
provider training. With the pilot project the number of criminal history and background check
applications increased to over 28,000 applications.
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During the federal pilot project Idaho processed 20,117 applications for those individuals
working in long term care settings. Of those applications, 3.2 percent or 648 individuals were
denied access from working with vulnerable adults or children due to information found during a
criminal record or other record search. Of those, 408 were denied a background check clearance
and 240 individuals withdrew their applications due to the background check requirement. 1t s
not known how many individuals were deterred from applying for employment in a long-term
care setting due to the background check requirement.

Idaho evaluated the success of the requirements for background checks in long term care
settings and implemented regulations to continue with this requirement after the federal pilot
project. These new regulations went into eftect on October 1, 2007.
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INTRODUCTION

The Idaho Department of Health and Welfare (IDHW) conducted background checks on
many different classes of individuals within its programs to include various Medicaid providers,
adoption and foster care applicants, child care providers, and others who provided care or
services to vulnerable adults and children. These background checks were conducted by the
Criminal History Unit within the Bureau of Audits and Investigations. Also within IDHW is the
Burcau of Facility Standards which is the state survey and certification agency responsible for
licensing and certification of long term care providers.

In 2004, long-term care provider stakeholders requested IDHW to consider application for
the federal pilot project to conduct fingerprint-based background checks on those who had access
to patients and residents in certain long-term care settings. Since the Criminal History Unit was
already conducting background checks on human service agency providers and licensees, it was
decided this unit would be the lead and utilize those current systems as the base for the Idaho
background check model. Once selected, IDHW would modify those systems to incorporate
newer technology to accommodate the anticipated increase in the number of applicants for the
federal pilot project.

IDHW was one of seven states accepted to participate in the federal pilot project to
conduct background checks on employees who had access to individuals in long-term care
settings. IDHW modified the existing background check processes to accommodate the
requirements to participate in the federal pilot project IDHW developed one system and
processes which included the long-term care providers required for the federal pilot project.
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PROJECT IMPLEMENTATION
STAKEHOLDER COLLABORATION

Successful implementation of this pilot project was a result of key stakeholder involvement
to outline requirements, processes and timelines. The IDHW Division of Information and
Technology played a key role in project requirements gathering and in-house system design,
build, and maintenance. The Idaho State Police, as the single state agency allowed to submit
fingerprints to the FBI, provided necessary information relating to background check processes,
technology for electronic fingerprint submission, and the development of the necessary statutes
and regulations. The Bureau of Facility Standards, the Idaho facility survey and licensing
agency provide support in development of regulations and program compliance and oversight,
Provider input played a vital role in ensuring public and legislative support for the pilot project.
Provider stakeholders included the Idaho Health Care Association; the Idaho Assisted Living
Association; the Idaho Hospital Association; the Idaho Hospice Association; and representatives
from home health agencies and long-term care facility operators and administrators.

STATE AUTHORITY

State regulations for background checks are found withm the Idaho Administrative
Procedures Act (IDAPA). Specific programs which require background checks detail those
requirements in various program regulations. A separate section of regulations detail the
background check processes or protocols. These are found under IDAPA 16.05.06 Criminal
History and Background Checks. In order to participate 1n the federal pilot project and require
background checks for long term care providers it was necessary for IDHW to modify its
regulations and statutes to include those classes of individuals in the requirements.

Idaho Code Section 56-1004A was adopted by the 2005 Idaho Legislature and went into
effect July 1, 2005. This legislation allowed Idaho to participate in the federal pilot project and
required background checks for providers, employees and contractors who had access to
individuals in certain long-term care settings. The legislation also provided immunity for
employment decisions based upon the background check results. This legislation included a
sunset clause ending these requirements after September 30, 2007, at the conclusion of the
federal pilot project.

Regulations were developed under IDAPA 16.05.05 Criminal History and Background
Checks in Long Term Care Settings, for the pilot project requiring background checks on
providers, employees and contractors who had access to individuals 1 long-term care settings.
These settings included nursing homes; residential or assisted hiving facilities; home health;
hospices; intermediate care facilities for persons with mental retardation (ICFs/MR) and
hospitals with swing beds. The regulations became effective on October 1, 2005, and required
the background check to be in accordance with the processes spelled out in IDAPA 16.05.06
Criminal History and Background Checks. These regulations included a sunset of September 30,
2007, at the conclusion of the federal pilot project.
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SYSTEM MODIFICATIONS

Prior to the federal pilot project, the IDHW background process involved paper fingerprint
applications and fingerprints were rolled on paper cards to be mailed to the State Police. Average
times for background check results were six to eight weeks. Information from the background
check applications was imported into the criminal history database utilizing an optical character
recognition (OCR) software which required manual interventions and corrections. Prior to the
federal pilot project, IDHW processed approximately 15,000 background check applications. It
was anticipated that due to the federal pilot project, and the addition of other classes of
individuals, the background check applications would double to approximately 30,000 a year.
As a result, and due to the large amounts of paper and manual processes, it was necessary (o
streamline background checks and transition the fingerprinting processing o current
technology.

IDHW designed and implemented a web based system which allows on-line processing of
applications. With this system, an applicant can find the requirements for a background check
on the Internet, submit a background check application, schedule a fingerprint appointment at a
location nearest to them, and track the status of their application. The system also sends notices
to applicants and their employers informing them of the status of each application as it goes
through the process and allows them to print a clearance letter if necessary. IDHW also
implemented live scan technology to collect and transmit fingerprints electronically to the State
Police Both the web- based system and the live scan technology reduced much of the paper and
manual processes and increased the timeframe for apphcant clearances to as little as two days for
those without criminal records. With the number of required registry checks, IDHW included
workflow screens identifying which registry checks needed to be completed on applications and
where possible, integrated certain registries into the system to allow automatic comparisons of an
applicant against the registry.

STAFFING

The changes in systems and the anticipated increase in applications necessitated a review
of staffing. The manual efforts of processing paper, and mailing applications and clearance
letters would be automated however there needed to be an increased availability to the public for
electronic fingerprint collection. Prior to the federal pilot project and the new system, IDHW
employed five full time positions and one temporary staff to process the background checks.
This included a full time unit supervisor. One of the staff members, in addition to numerous
additional part time positions around the state, was responsible for collecting fingerprints on hard
paper cards. Three of the staft and the temporary staff were responsible for processing the paper
applications and researching crime disposition.

IDHW reorganized the Criminal History Unit into eleven full time positions. This
included one supervisor, eight staff to collect electronic fingerprints, and two staff in a central
location responsible for researching disposition information and handling the criminal history
help desk. Personnel assigned to collect fingerprints were responsible for a regional area and
often had several different fingerprint locations in each regional area. Field personnel are also
responsible for provider and applicant training in their area.
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BACKGROUND CHECK COMPONENTS
REQUIRED ENTITIES

The Criminal History Unit processes criminal history and background check applications for
numerous classes of individuals. For the purposes of the federal pilot project. Idaho included
limited classes of long-term care settings into the requirement for background checks. These
include:

» Nursing Facilities

o Assisted Living or Residential Care Facilities

* Intermediate Care Facilities for Persons with Mental Retardation (ICFs/MR)
¢ Home Health

* Hospice

-*

Hosptals with Swing Beds

Although the federal pilot project included personal care attendants as part of the required
entities, ldaho already had existing regulations requiring personal care attendants to have a
background check therefore they were not included in the pilot project.

Idaho regulations required criminal history and background checks on providers, employees,
and contractors who had access to individuals in those long term care settings. Volunteers in
those settings were excluded from background check requirements and were prohibited as part of
the federal grant funding for background checks.

APPLICATION FOR BACKGROUND CHECKS

Idaho regulations require each individual requesting a criminal history and background
check to complete an application disclosing crimes or other relevant information in their
background. The individual must sign the applicauon and disclosure and have it notarized
attesting to the information and its accuracy. The application authonzes the criminal history unit
to complete the background check, obtain information, and release it in accordance with
applicable laws. Applications may be completed on the crimmal history website and submitted
electronically, or an individual may complete a paper application and mail it to the criminal
history unit.

To complete an application on-line, an individual must go to the criminal history website
site at www.chu.dhw.idaho.gov and register as a new user. The individual creates their own
identification and password which allows them to log-on to the website and submit an
apphcation and check on the status of their application. The application asks the individual a
series of questions relating to their employer, the services they will be providing, and
mformation about their background. An applicant can submit the application to the criminal
history unit on-line. This automatically updates the criminal history database reducing the
manual effort inputting applicant information into the system. An individual also has the option
of printing their application, having it notarized, and bringing it to their fingerprint appointment
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or mailing it to the criminal history unit with a set of ten-rolled fingerprints. Kiosks or
computers with the criminal history application are set up around the State in local offices where
applicants who do not have access to the intemnet are able to utilize these computers to complete
and submit an application.

PROVISIONAL WORK PERIOD

During requirements gathering for the pilot project stakeholders expressed concerns
relating to facilities being able to hire staff pending the outcome of the background checks.
Stakeholders voiced concerns of high employee turnover with some positions and due to the
staffing requirements for patient/staff ratios there was a need to get staff trained and working
quickly. As a result, ldaho regulations allow a provisional work period for employees of
providers pending the completion of the background check. In order to allow an employee a
provisional work period, the employer must ensure the individual has completed the application
and it has been notarized, and the employer must review the information and no disqualifying
offenses are disclosed. If a disqualifying offenses is disclosed the individual is not allowed to
work in the environment which requires the criminal history and background check. The
individual must be fingerprinted within twenty-one days of completing the application. Once
fingerprinted, the applicant may continue to work until the completion of the background check.
Those individuals who are licensed or certified by the State are not available for licensure or
certification until the background check is completed.

FINGERPRINTING

Idaho has fourteen fingerprint locations throughout seven regional areas where criminal
history umt personnel roll fingerprints electronically utilizing live scan technology and transmit
the fingerprint images to the State Police for processing. A few remote locations utilize part time
staff who capture applicant fingerprints on hard cards and mail them to the nearest fingerprinting
location.

Once an individual completes the application on-line and it is submitted, the system
provides them the option to schedule a fingerprint appointment at one of the locations. The
individual can select the location nearest them and available appointment times are displayed
allowing the person to select one. Once selected, the system provides them verification of the
appointment location, time and date, and any applicable fees.

At the fingerprint appointment, the Criminal History Umt staff retrieves the application
from the on-line system and reviews the information disclosed by the applicant. The application
is then printed and the applicant’s signature is notarized. The applicant’s fingerprints are
collected using live scan technology and transmitted to the Idaho State Police for processing.
Applicants who do not schedule a fingerprinting appointment may have their ten rolled
fingerprints collected by law enforcement or thewr employer, and mailed to the Criminal History
Unit with the notarized application.
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APPLICATION FEES

Idaho law requires the applicants to pay the cost of the background check unless
otherwise designated by regulations. The current cost for a background check in Idaho is $48.00.
This includes the cost per application for the State and FBI checks and the operating and
personnel costs of the Criminal History Unit. The federal grant dollars paid the cost of the
background checks for the long-term care providers included in the federal pilot project so no fee
was collected at fingerprinting.

REGISTRY CHECKS

The Criminal History Unit staff completes the required registry checks, often before or
during the fingerprinting appointment, to identify any concerns relating to an applicant before
processing their fingerprints. These registry checks include:

Idaho Child Protection Registry

Idaho Adult Protection Registry

National Sex Offender Registry

Office of Inspector General List of Excluded Individuals and Entities
Nurse Aide Registry

Idaho Department of Motor Vehicles Driving Records

The criminal history system includes a work flow engine which lists all applications where
registry checks sull need completion. The applicants are displayed from the oldest received to
the most recent by each registry. This allows a registry check to be completed by any of the
Criminal History Unit staff around the State, not just for applicants at their fingerprint locations.
The application also includes screens to document the completion of each registry check and if
any information was found.

STATE AND FEDERAL CRIME RECORDS

The criminal history and background check includes a ten-rolled fingerprint comparison
against State and federal crime records. The fingerprints are transmitted to the Idaho State Police
who conducts a comparison of the fingerprints against Idaho crime records. The Idaho State
Police then forwards the fingerprints electronically to the FBI for comparison against national
crime records. The FBI returns the results of the match to the Idaho State Police who in turn
sends a “hit” or “no hit” electronic notice to the Criminal History Unit for each applicant. This
information is put into the criminal history database and automatically updates each applicant
record with the results of the State Police and FBI criminal record search indicating whether
information was or was not found. If no criminal record is found, the criminal history database
looks at the applicant’s records in the database and if no registry information is found then the
system automatically changes an individual’s background check status to “cleared”. If a “hit” is
indicated, the Idaho State Police forwards a hard copy of the crime record for those applications
and the criminal history system records that information was found during the State Police and
FBI crime record search. The Criminal History Unit must wait for the hard copy crime results in
order to review the crime(s) found and complete the processing of the application.
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DISPOSITION OF CRIME INFORMATION

Crime information received by the Idaho State Pohce and FBI 15 often returned showing
arrests with no disposition of the incident o dentify if the individual was convicted of the
offense(s). When this occurs, the Criminal History Unit must contact the originating entity
reporting the incident, or the courts, to determine the disposition of the incident. Often this is
completed by phone calls or by sending a fax request to the courts. Sometimes a payment is
required for the information and a letter request and payment must be sent through the mail.
Once the final disposition of the incident is received the Criminal History Unit updates the
applicant’s record 1n the system with the correct disposition mformation.

DISQUALIFYING OFFENSES

The criminal history and background check regulations found at IDAPA 16.05.06 define a
disqualifying offense as a crnime listed in the regulations which result in an unconditional denial.
An individual is not able to provide direct care or services, or have access to vulnerable adults or
children when the individual discloses or the crimmal history and background check reveals a
conviction for a disqualifying crime. The regulations have two sections which list disqualifying
offenses. One section requires a denial for anyone who has a conviction for the listed offenses
and the other section lists five year disqualifying offenses where the unconditional denial will be
issued if the conviction is within five years from the date of the background check application.
A conviction is defined in regulations to include:

e When a judgment of conviction, or an adjudication, has been entered against the
individual by any federal, state, military, or local court;

e When there has been a finding of guilt against the individual by any federal, state,
military, or local court;

*  When a plea of guilty or nolo contendere by the individual has been accepted by any
federal, state, military, or local court; or

e When the individual has entered into or participated in first offender, deferred
adjudication, or other arrangement or program where judgment of conviction has been
withheld including when the individual has entered into participation in a drug court; or
the individual has entered into participation 1 a mental health court.

The disqualifying crimes listed mn Idaho regulations include the following crimes or the
equivalent in other state law:

¢ Abuse, neglect, or exploitation of a vulnerable adult, as defined n Section 18-1505,
Idaho Code;

¢ Aggravated, first-degree and second-degree arson, as defined in Sections 18-801 through
18-803, and 18-8035, Idaho Code;
Crimes against nature, as defined in Section 18-6605, Idaho Code;
Forcible sexual penetration by use of a foreign object, as defined in Section 18-6608,
Idaho Code;

¢ Incest, as defined in Section 18-6602, Idaho Code;
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Injury to a child, felony or misdemeanor, as defined in Section 18-1501, Idaho Code;
Kidnapping, as defined in Sections 18-4501 through 18-4503, Idaho Code;

Lewd conduct with a minor, as defined in Section 18-1508, Idaho Code;

Mayhem, as defined in Section 18-5001, Idaho Code;

Murder in any degree, voluntary manslaughter, assault, or battery with intent to commit a
serous felony, as defined in Sections 18-4001, 18-4003, 18-4006, and 18-4015, Idaho
Code;

Poisoning, as defined in Sections 18-4014 and 18-5501, Idaho Code;

Possession of sexually exploitative material, as defined in Section 18-1507A, Idaho
Code;

Rape, as defined in Section 18-6101, Idaho Code;

Robbery, as defined in Section 18-6501, Idaho Code;

Felony stalking, as defined in Section 18-7905, Idaho Code;

Sale or barter of a child, as defined in Section 18-1511, Idaho Code;

Sexual abuse or exploitation of a child, as defined in Sections 18-1506 and 18-1507,
Idaho Code;

Video voyeurism, as defined in Section 18-6609, Idaho Code;

Enticing of children, as defined in Sections 18-1509 and 18-1509A, Idaho Code;
Inducing mndividuals under eighteen (18) years of age into prostitution or patronizing a
prostitute, as defined in Sections 18-5609 and 18-5611, Idaho Code;

Any felony punishable by death or life imprisonment;

Attempt, conspiracy, or accessory after the fact, as defined in Sections 18-205, 18-306,
and 18- 1701, Idaho Code, to commit any of the disqualifying designated crimes.

Unconditional denials are issued to individuals who have committed the following crimes
within five years from the date of the application:
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Aggravated assault, as defined in Section 18-905, Idaho Code;

Aggravated battery, as defined in Section 18-907(1), Idaho Code;

Arson in the third degree, as defined in Section 18-804, Idaho Code;

Burglary, as defined in Section 18-1401, Idaho Code;

A felony involving a controlied substance;

Felony theft, as defined in Section 18-2403, Idaho Code;

Forgery of and fraudulent use of a financial transaction card, as defined in Sections 18-~
3123 and 18-3124, Idaho Code;

Forgery and counterfeiting, as defined in Sections 18-3601 through 18-3620, Idaho Code;
Grand theft, as defined in Section 18-2407(1), Idaho Code;

Insurance fraud, as defined in Sections 41-293 and 41-294, Idaho Code;

Public assistance fraud, as defined in Sections 56-227 and 56-227A, Idaho Code; or
Altempt, conspiracy, accessory after the fact, or aiding and abetting, as defined in
Sections 18-205, 18-306, and 18-1701, Idahe Code, to commit any of the disqualifying
five (5) year crimes.
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OTHER RELEVANT RECORDS

Idaho regulations define a relevant record as a record from criminal records or registries that
may result in a conditional denial. A conditional denial 1s a demal issued by the Crimmal
History Unit which allows the applicant to request a further review of the crimes or wncidents to
determine the suitability of the individuals to provide care or services to vulnerable adults or
children. For individuals who are licensed or certified by the IDHW, a relevant record may
include:

» A plea, finding. or adjudication of guilt to any felony or misdemeanor, or any crime other
than a traffic violation, that does not result in a suspension of the mdrvidual’s driver’s
license;

A substantiated child protection complaint or a substantiated adult protection complaint;
The Department determines there is a potential health and safety risk to vulnerable adults
or children;

The individual has falsified or omitted information on the application form;

The individual is listed with a finding on the Nurse Aide Registry; or

The Department determines additional information is required.

For employees of providers or contractors a relevant record may include:

* A substantiated child protection complaint or a substantiated adult protection complaint;
¢ The individual is listed with a finding on the Nurse Aide Registry; or
® The Department determines additional information is required.

Idaho regulations allow the Criminal History Unit to consider the underlying facts and
circumstances of felony or misdemeanor conduct including a guilty plea or admission in
determining whether or not to issue a clearance, regardless of whether or not the individual
received one of the following:

A withheld judgment;
A disnussal, suspension, deferral, commutation, or a plea agreement where probation or
restitution was or was not required;

* An order according to Section 19-2604, Idaho Code, or other equivalent state law; or

* A sealed record.

FITNESS DETERMINATION

An individual who receives a conditional denial may request an exemption review within
fourteen days from the date of the issuance of a conditional denial. The review is completed by
the Criminal History Unit supervisor who serves as the exemption review hearing officer. The
review may consist of examining documents and supplemental information provided by the
individual, a telephone interview, an in-person mterview, or any other review the hearing officer
determines is necessary. Upon receipt of a request for an exemption review, the hearing officer
will determine the type of review and conduct the review within thirty days from the date of the
request. Where an in-person review is appropriate, the hearing officer will provide the individual
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at least seven days notice of the review date unless the time is waived by the individual. When
an in-person review is scheduled, the individual is notified by the hearing officer that he is able
to bring witnesses and present evidence during the review.

The hearing officer considers the following factors or evidence during the exemption review:

The severity or nature of the crime or other findings.

The period of time since the incident under review occurred;

The number and pattern of incidents;

Circumstances surrounding the incident that would help determine the risk of repetition;
Relationship of the incident to the care of children or vulnerable adults;

Actrvities since the incident, such as continuous employment, education, participation in
treatment, payment of restitution, or any other factors that may be evidence of
rehabilitation;

¢  Granting of a pardon by the Governor or the President;

s The falsificatton or omission of information on the application form and other
supplemental forms submitted.
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The hearing officer determines the individual’s suitability based upon the information
provided during the exemption review. The hearing officer issues a notice of decision within
fifteen business days of the close of the review. The review decision is effective for three years
from the date of the notice of decision.

APPEAL OF DENIALS

Exemption review decisions may be appealed under Idaho regulations IDAPA 16.05.03,
“Rules Governing Contested Cases Proceedings and Declaratory Rulings.” The filing of a notice
of appeal does not stay the denial action. These appeals are heard by an independent contract
hearing officer and the individual who files an appeal must establish that the Department’s denial
was arbitrary and capricious. An individual may appeal the decision of the independent hearing
officer to District Court.

An exemption review is not available for those applicants who receive an unconditional
denial for a disqualifying offense. The individual may challenge the denial within thirty days of
the issuance of the denial. The individual must submit the challenge in writing and provide court
records or other information which demonstrates the issuance of the unconditional denial 1s
incorrect. The crimunal history unit supervisor reviews this information and must issue a
decision within thirty days from the receipt of the challenge. The individual may appeal this
decision to District Court.

CRIMINAL ACTION PENDING

When the applicant is identified as baving a pending criminal action for a crime that may
disqualify him from receiving a clearance for the criminal history and background check, the
Criminal History Unit may issue a nouce of mability to proceed. The applicant is not available
to provide service or have access to vulnerable adults or children when a notice of inability to
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proceed is issued. The applicant can submit documentation that the matter has been resolved to
the Criminal History Unit for reconsideration. When the documentation is received that the
matter has been resolved the Criminal History Unit will notify the applicant of the
reconsideration and issue a clearance or denial.

NOTICE TO APPLICANTS AND EMPLOYERS

Applicants and employers are notified of events occurring with each application through
automated e-mail notifications. They also have the ability to look up information on the criminal
history website. Every applicant for a criminal history and background check has either an
employer or licensing entity attached to their record. Prior to an individual being able to submit
a background check application, their employer must register with the Criminal History Unit by
logging onto the website and entering the business or entity information to include the contact
person(s) and their telephone number and e-mail address. The employer or licensing entity is
then assigned an employer identification number to give each of their employees to use when
applying. The individual enters this employer number on their application which allows the
system to attach the applicant to the employer. An applicant may have multiple employers and
contact persons attached to their application

At each stage of the application process, the system sends e-mail notifications to the
employer and applicant informing them of any application status changes. For example, when an
applicant completes an application on-line and submits it to the Criminal History Unit, the
application status becomes “Pending Fingerprinting ~ Not Available”. An e-mail notice is sent
to the applicant and employer identifying the status and notifying them the individual has
submitted a background check application and is pending fingerprinting If the employer elects
to have the individual work during the provisional period, the employer must have the
application printed, signed by the applicant, and have the applicant’s signature notarized. The
employer must review the application to ensure no disqualifying offense or other relevant
information is disclosed. Once the individual is {ingerprinted by the Criminal History Unit. or
hard paper fingerprint cards are received, the application status is changed to “Pending
Background Checks m Process — Available” and a notice of this new status is e-mailed to the
employer and applicant ensuring they know the applicant has completed the fingerprinting
process. If the individual does not show for the fingerprint appointment, the application status is
changed to “Missed Fingerprint Appointment” and e-mail notification is sent notifying the
employer the employee missed the fingerprint appointment.

Applicants are allowed to withdraw their application at any time. There are instances
where an individual discloses a disqualifying offense during the fingerprint appointment. If the
individual elects to withdraw their application the status is changed to “Applicant Withdrew —
Not Available” and notice is e-mailed to the employer. If a denial 15 issued at any time during
the application process or an applicant withdraws their application, not only is an e-mail notice
sent to the employers and the applicant but the Criminal History Unit calls the employer to
ensure they are aware of the denial or withdrawal. A hard copy letter or notice of the denial is
mailed to the applicant and employer.



120

If an individual receives a background check clearance and no crimes or relevant
incidents are found, the application status is changed to reflect the clearance and e-mail
notifications are immediately sent to the applicant and employer. The apphcant has the ability to
log-on to the criminal history website and view their application status at any time. If a clearance
is received the individual may print a clearance letter. Employers also have the ability to log-on
to the criminal history website and may look up, or search the names of applicants who have
used their employer identificauon number. The employer may also verify the application status
and print a clearance letter tor their records.

The criminal history system produces two different clearance letters if crimes or incidents
are found relating to the applicant. One letter is a notice to the applicant and the other letter is a
notice to the employer. All crimes and incidents are published on the letter to the applicant
providing them an opportunity to review and dispute the information found. This applicant letter
is accessed by the individual logging on to the cniminal history system, or a unique number is
assigned to each application which may be used by the individual to access their information
from the website.

When an employer logs on and accesses the clearance letter, all crimes and incidents
found are published on the employer’s copy of the clearance letter unless the crime or incident
was solely learned through the FBI records search. Since the employer letter does not notify the
employer of any crimes solely from the FBI information, the letter does tell the employer that
FBI crimes were found and they need to discuss the mformation with their prospective
employee. If the applicant previously disclosed the FBI crime then it is published to the
employer as a self disclosed crime.

EMPLOYER RESPONSIBILITIES

Employers are responsible for ensuring those individuals who are required to have a
criminal history and background check receive a clearance before providing any services to
vulnerable adults or children, or for long-term care providers, before individuals have access to
those m the long-term care setting. If the employer needs to have the individual working on a
provisional basis the employer must ensure the application 1s signed and notarized and no
disqualifying offenses are disclosed.

While individuals must receive a criminal history and background check clearance to
work in a setting which requires the background check, 1daho regulations specify background
check clearance is not a determination of suitability for employment. The background check
clearance means that an individual was found to have no disqualifying crimes or relevant record.
Employers are responsible for determining the individual’s suitability for employment. The
employer must screen applicants prior to initiating a criminal history and background check to
determine suitability of the applicant for employment. If an applicant discloses a disqualifying
crime or offense, or discloses other information that would indicate a risk to the health and safety
of children and vulnerable adults, a determination of suitability for employment should be made
during the initial application screening by the employer. The employer is also responsible to
ensure the required time frames are met for completion and submission of the application and
fingerprints to the Criminal History Unit. If the criminal history and background check reveals
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any incidents which do not result in a demal, the employer is responsible for reviewing any
crimes or incidents and making a determination as to the ability of the individual to provide care
or services or risk to children or vulnerable adults.

TIMEFRAME FOR BACKGROUND CHECKS

Idaho regulations allowed a background check to be transferable between employers for
up to one year if the individual changed employment. This is prunarily to curb unnecessary
checks and costs and due to the high employee turover. The Criminal History Unit maintains a
website for employers to look up prospective employees to verify the individual has had a
criminal history and background check clearance within one year from the date of hire.
Employers have the discretion of requiring prospective employees to have a criminal history and
background check at any time. In January 2007, Idaho regulations expanded this timeframe to
allow a criminal history and background check to be transferable to another employer for a
period of three years. The regulations also required that if an employer elected to utilize a
previous fingerprint-based background check completed within three years, the employer must
complete a name based state only check on the individual as an update to the fingerprint based
check.
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STATE EVALUATION OF THE PILOT PROGRAM
APPLICATIONS AND RESULTS

The Idaho Criminal History Unit began accepting applications from long-term care
providers for the federal pilot project on a voluntary basis on August 29, 2005. The date for
mandatory submission for long-term care providers was October 1, 2005 through the end of the
federal pilot project on September 30, 2007. During this time period the Criminal History Unit
received 20,117 applications for background checks from individuals working in long-term care
settings. Of those applications there were 408 individuals denied background check clearances
for disqualifying offenses or registry findings. An addiuonal 240 mdividuals withdrew thewr
application at the fingerprinting and nterview stage where they disclosed a disqualifying offense
or other incident which would have likely resulted in a demal. This represents 3.2 percent of the
total applicants who were either denied access or not allowed to work in a setting where the
individual had access to a vulnerable adult or child in a long-term care setting. It is not known
how many individuals were deterred from applying for employment in a long-term care setting
or picked up an employment application however did not return due to the background check
requirement.

The majority of the fingerprints were collected utilizing live scan technology however the
Criminal History Unit also accepted paper applications and fingerprints rolled on hard paper
cards. This primarily occurred with providers in remote locations. Of the 20,117 applications 88
percent of those applications were collected utilizing live scan and 12 percent were received on
hard paper cards. The hard cards are mailed to the State Police where they are scanned utilizing
a card scanner to allow them to submit them to the FBI electronically. All Idaho transmissions
were submitted to the FBI electronically. Occasionally, the FBI is unable to read the fingerprints
due to poor quality and the State is asked to submit re-prints for the applicant. Of the
fingerprints submitted, only 2.5 percent required re-print submissions.

Prior to the implementation of the new system and live scan technology many
applications in Idaho were six to eight weeks to process. With the new technology, 73 percent of
the applications submitted were cleared within three days from fingerprinting.

As of January 1, 2007, Idaho’s regulations allowed discretion for employers to update a
criminal history background check with a State name-based check if the individual had a
previous fingerprint-based background check within three years. Providers and employers were
surveyed regarding employees where they elected to utilize this discretion. The survey identified
416 individuals hired from January 1, 2007 through September 30, 2007, in long term care
settings where the employer utilized its discretion and allowed the applicant to transfer their
fingerprint based background check to a new employer.

PROGRAM COSTS
The costs incurred by Idaho to conduct criminal history and background checks during

the period of the federal pilot project were funded by both the state and the federal grant. This is
primarily due to the State already conducting background checks therefore the costs charged to
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the grant were limited to those expansions for the federal pilot project where it could be
determined. This included system development, additional staff hired for fingerprint collection,
the cost of the background check charged by the Idaho State Police and FBI, travel or other
operating costs, and the indirect costs associated with the federal pilot project. Idaho estimated a
total budget for the federal pilot project in an amount of $2,072,026. The total expenditures
charged to the federal grant for the covered activities as of the date of this report were
$2,004,071.

The Criminal History Unit operated with eleven staff. This included a unit supervisor,
two support staff to research disposition information and answer phones, and eight fingerprinting
staff. The eight fingerprinting staff were added to the existing criminal history unit functions to
support the added efforts of the federal pilot project therefore only those personnel costs were
charged to the grant. The personnel costs for those eight staff from July 1, 2005, through
September 30, 2007, were $649,967.

System requirements and development of the new web-based criminal history system
began as soon as the State was notified of being awarded the grant for the federal pilot project.
Although the system was implemented in August 2005, maintenance and enhancements to the
system were necessary as business processes were adjusted and feedback on the system was
received. System development, enhancement and maintenance costs for the federal pilot project
were $330,171. Live scan equipment was implemented however the equipment costs were
incurred by the State and not charged to the federal pilot project. Total equipment costs for
acquiring live scan technology paid by the state was $149,515 which included eight portable live
scan devices and a store and forward server, to include the annual maintenance.

The Criminal History Unit charges $48 for criminal history and background checks. This
amount includes the $10 cost by the Idaho State Police for the state records check, the $34 cost
from the FBI for the national records check, and the personnel and operating costs of the
Criminal History Unit. Since the federal pilot project paid for the cost of the eight Criminal
History Unit personnel, the federal grant was not charged the personnel and operating cost of the
unit but was only charged the direct cost for the pilot project applicants from the ldaho State
Police for the state and FBI records check. The total costs charged to Idaho by the Idaho State
Police, and charged to the federal grant for the cost of criminal history and background checks
were $545,844.

Indirect costs incurred on behalf of the federal pilot project include motor pool, attorney,
accounting support, management, human resources, office space and other indirect costs. The
total indirect costs incurred for the federal pilot project were $450,593. Other operating costs
directly charged to the federal grant included travel expenses to the annual grantee conferences.
Those operating expenses were $27,496.

IDAHO FEDERAL PILOT PROJECT GRANT COST

Personnel $649.967
Travel/Operating 27,496
Criminal History Checks 545,844
IT System Development/Maintenance 330,171
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Indirect Costs 450,593
Total Grant Expenditures 2,004,071
SURVEY OF PROVIDERS

In order to help determine the success of [daho’s involvement in the federal pilot project and
to determine if the requirements should be conunued after the project ended, a survey was
conducted of all of the long-term care facilities. 204 surveys were mailed to providers and
facilities in January 2007 with a total of 65 percent responding. The survey attempted to
understand if facilities and providers would elect to continue with the background requirement
under certain conditions or if they felt the background requirements improved the quality of staff
hired. The survey included the following questions and responses:

e Did the background check requirement affect the number of people who picked up a job
application but did not return due to the requirement?
o Of'the responders, 26 percent indicated yes and 74 percent indicated no.

e Was the background check requirement successful in screening potential workers?
o Of the responders, 86 percent indicated yes and 13 percent indicated no.

e Was the quality of employees hired increased due to the background check requirements?
o Of the responders 63 percent indicated yes and 37 percent indicated no.

o If funding was available, should the background check requirement continue?
o Of the responders, 88 percent indicated yes and 12 percent indicated no.

» If funding was not available should the background check requirement continue?
o Of the responders, 61 percent indicated yes and 39 percent indicated no.

o If the background check was optional with a fee, would the facility or provider continue
to use it as a resource?
o Of the responders, 73 percent indicated yes and 27 percent indicated no.

Comments received from some of the responders indicated several providers or facilities
had some type of background check process in place prior to the pilot project therefore they felt
the requirement did not affect their ability to hire prospective employees. Some facilities and
providers indicated they held a standard for hiring prospective employees which was higher than
the disqualifying offenses in the regulations therefore the additional regulations did not adversely
affect hiring employees. Several facilities or providers indicated it was their corporate policy to
utilize a private firm to conduct background checks and felt the regulations were duplicative and
caused employees to undergo two background checks. Those facilities or providers felt the
private name-based background check was sufficient and fingerprint-based background checks
were not necessary.
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ACTIONS TO SUSTAIN LONG-TERM CARE PROVIDER BACKGROUND CHECKS

The Bureau of Facility Standards, the State licensing and certification unit, has
implemented requirements to continue background checks for individuals working in several of
the long-term care settings. These include skilled nursing facilities, intermediate care facilities
for the mentally retarded; residential care and assisted living facilities; and home health agencies.
This decision was based upon the provider and facility survey, the need to continue those
protections for clients in long term care settings, and the pending legislation for a national
requirement.

These regulations went into effect on October 1, 2007, just after the sunset of the federal
pilot project regulations. During negotiations with providers some stakeholders such as the
skilled nursing facility industry, wanted to be able to continue utilizing private background check
companies to conduct the pre-employment background checks instead of the current system. As
a result, the regulations implemented in Idaho allow a provider to have the background check
conducted by an entity other than the Criminal History Unit as long as the background check
included a fingerprint-based search of state and federal criminal records. Providers and facilities
are responstble for reviewing those background check results and making hiring decisions and
are prohibited from allowing employees or contractors who have any of the disqualifying
offenses to have access to individuals in those long-term care settings.
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APPENDIX

Conditional Denial: A denial that may be issued at any point in time during the criminal history
and background check when items are revealed that are not a disqualifying offense but are of a
nature that may be a health or safety risk to a vulnerable adult or child. A Conditional Denial is
in effect immediately and prevents the applicant from providing service. The Conditional Denial
notice allows the applicant to either accept the denial that carries a three year eligibility sanction,
or choose to have an Exemption Review.

Criminal History and Background Check: A fingerprint based check of state and federal crime
records and a check of available registries for potentially disqualifying iformation

Criminal History Unit: The umt within the Idaho Department of Health and Welfare which is
responsible for collecting and processing applicant fingerprints and conducting the background
checks for Idaho Department of Health and Welfare programs.

Direct Patient Access Employee: Any applicant (other than a volunteer) that has access to a
patient or resident of a long-term care facility or provider through employment or through a
contract with such facility or provider.

Disqualifying Offense: A crime listed in Idaho regulations which results in an automatic deniat
of a background check application.

Employer identification number: A unique numbers assigned to each employer or licensing
entity who is responsible for sending employees or licensees through the Idaho criminal history
and background check.

Exemption Review: A fitness determination or further review of an applicant record and may
consist of a review of the documents and supplemental information provided by the applicant, a
telephonic interview, an in-person interview or any other review before the Department designee
and allows the applicant to provide additional information relating to rehabilitation.

]

Federal Pilot Project: The initiative funded by Section 307 of the Medicare Prescription Drug,
Improvement, and Modernization Act (MMA) of 2003 (PL 108-173) which established the
framework for a program to evaluate national and state background checks on prospective
employees with direct access to patients of long-term care facilities or providers. Seven States
were selected to participate in the federal pilot project (Alaska, Idaho, Illinois, Michigan,
Nevada, New Mexico and Wisconsin).

Fitness Determination: A decision made by the criminal history unit in order to determine
clearance or demal of a background check based upon an individual’s criminal history and
background check results, or an employment decision by a facility or provider to offer a position
of employment or to deny a position of employment, based on the information obtained through
the background check search.
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Live Scan: Automated devices for generating and transmitting digitized fingerprint images.
Live scan devices capture fingerprint images directly from subjects’ fingers, which are rolled
onto glass scanning plates.

Long-Term Care Facility or Provider: Those facilities and providers participating in Idaho
participating in the federal pilot project and include skilled nursing facilities, intermediate care
facthties for persons with mental retardation; assisted living or residential care facilities, home
health agencies, hospice agencies, and hospitals with swing beds.

Registries: Information search by the Idaho criminal history unit which may identify instances
of abuse, neglect or exploitation or other information which may disqualify an individual from
access to or providing services to vulnerable adults or children. These registries and databases
include the National Sex Offender Registry; the Office of Inspector General List of Excluded
Individuals and Entities; the Idaho Child Abuse Registry; the Idaho Adult Abuse/Neglect
Registry; the Nurse Aide Registry; the Idaho Department of Motor Vehicles database.

Unconditional Denial: A denial issued to the applicant and provider agency for any of the
Designated Crimes listed in regulations.
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EXECUTIVE SUMMARY

Section 307 of the Medicare Prescription Drug, Improvement and Modernization Act
(MMA) of 2003 directed the Secretary of Health and Human Services, in consultation with the
Attorney General, to establish a pilot program to idenufy efficient, effective and economical
procedures to conduct background checks on prospective long-term care direct patient access
employees. Illinois was one of seven states selected by the Centers tor Medicare & Medicaid
Services (CMS) to participate in the CMS Background Check Pilot Program.

The scope of the pilot in llinois originally included the entire state and all the requested
provider types but was negotiated down to include only ten counties in the northern part of the
state and only five of the mandated provider types. The smaller scope allowed grant funds to be
used to subsidize the cost of the fingerprint background checks. The reduced scope retained a
true representation of the geographic, social and economic structure of the entire state. Illinois
consists of an extraordinary amount of border counties where workers can live in one state and
work in another. Eight of the ten counties bordered another state. The scope captured enough
rural area to be characteristic of the plan states. Illinois has one of the most concentrated
metropolitan areas in the United States; therefore, one of the counties included in the pilot was a
highly populated urban area.

The principle lessons learned from the pilot are as follows:

¢ The name-based background checks that Illinois required prior to the pilot do not provide
the needed accuracy of identification, while the fingerprint background checks do.

¢ Requiring the entire background check to be electronically processed reduced the average
result time to about 48 hours, while the name-based checks could take up to two months to
get a result.

* By having a governmental entity request the fingerprint background checks, the state
police could provide notifications to the original requestor of future crimes associated with
the fingerprints on file. This prevented redundant background checks through the state
police and still allowed the background check to be continually up-to-date.

¢ The national background check does reveal additional convictions from other states but is
cost prohibitive because it must be conducted at the time of each new hire. In Illinois the
national check eliminated only one third of one percent (00.3%) that the state police did
not disqualify.

s By having the background check results first reported to a governmental entity, a few
trained people were able to make disqualifying conviction determinations and take the
responsibility off of the facility. This also allowed the revocation of a waiver of the
prohibition to work quicker if the applicant had a new disqualifying conviction,
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s Waiver applications were processed faster because the fingerprint background check
results were already available.

The process used in I1linois to participate in the pilot allowed better protection for the
residents in the participating facility. It also allowed the facility to conduct the background
check quickly enough to have the results returned either before the hire date or while the
applicant was still in orientation. The health care employers who participated in the pilot
expressed their satisfaction with the fingerprint process and were quite concerned about going
back to the required named-based background check after the pilot. Illinois listened to their
concerns and was able to pass an amendment that will require fingerprint background checks
through the state police.
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INTRODUCTION

Pilot Program Background

To have the legislative authority for Illinois to participate in the pilot program, it was
necessary to amend the Health Care Worker Background Check Act (Act). House Bill 2531 was
filed in February, 2005. The bill had multiple sponsors in both the House and the Senate. In
May the bill passed both houses and became a Public Act in August 2005.

During the summer the Illinois Department of Public Health (IDPH) communicated with
all the various stakeholders. Many conversations and meetings were held with the Illinois State
Police (ISP) learning about the background check process. The livescan fingerprint process was
investigated. Equipment and staffing were examined along with other budget needs.

By October it was becoming painfully clear that an enormous cost would be involved in the
redundant Federal Bureau of Investigation (FBI) background checks that would be required
under the pilot design. ISP had implemented a *rap back” system that notifies a governmental
requestor of any future convictions once a set of fingerprints are on file, which meant that a
direct access worker only had to have one ISP fingerprint background check. However, the FBI
does not have that capability and a new FBI check would be required every time a direct access
worker was hired. The turnover rate is approximately 100 percent for many health care workers
(e.g., nurse aides, personal care workers, etc.) in [llinois. The Act only required health care
employers to pay the background check fees for CNAs. All other workers could be required to
pay the background check fees themselves. The health care industry felt that the cost to the low
paid direct access workers in [llinois would make the project prohibitive.

In November 2005, 1ilinois started negotiating with CMS to reduce the scope of the pilot to
a few representative counties instead of the entire state, saving costs in order to use the grant
funds to pay for the background checks. Those negotiations continued into the New Year. On
February 17, 2006, an agreement on a new scope that included 10 counties and five provider
types was reached. Those counties include: Boone, Carroll, Jo Daviess, Lake, Lee, McHenry,
Ogle, Stephenson, Whiteside and Winnebago (see Appendix B).

The provider types are skilled nursing facilities/nursing facilities; intermediate care
facilities for persons with mental retardation, home health agencies, long-term care
hospitals/hospitals with swing beds and home-and-community-based service (HCBS) facilities
over eight beds. Statistics were obtained by CMS from the CMS Online Survey Certification &
Reporting (OSCAR) regional office databases. Their calculations showed total pilot county
facilities (sec Table 1) to be 188 (including an estimate of 28 HCBS facilities) (188 — 28 = 160)
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Table 1 Provider Types
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s long term care hospitals (LTC HOSP)
.

hospitals with swing beds (SWING BEDS)

CMS also agreed to increase the grant funds awarded from $2,551,628 to $3 million, so the
funds were sufficient to cover the additional costs related to the implementation of the Illinois
background check pilot:

» Fees related to ISP checks for non-nurse aide applicants
e Livescan vendor fees for the collection of fingerprints
e FBI background checks for all direct access patient staff

e Fingerprint transmission processing for repeat checks.

System Infrastructure Prior to the Pilot

The system infrastructure was made up of the Legacy MVS Mainframe platform using
Nomad as the database and programming language. It had 375 cylinders and was 85 percent full.
There was a Visual FoxPro database and application that was used for the Voice Response
application; however, that system was very old (MS DOS operating system) and was not going
to be supported much longer. There was a DB2 database with an ASP front end that was used
for the web application, Each night records from the legacy Nomad application that had been
updated within the previous 3 days were pulled and loaded into both the Visual FoxPro and DB2
databases so all three systems remained synchronized.

Registry Prior to the Pilot

IHinots’ registry for nurse aides was staffed by only two individuals who were to process
all the equivalency evaluations, maintain the database and respond to all inquiries. All
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procedures were done through manual processes which caused entries that were delayed,
inconsistent and error prone. In addition, many of the manual procedures had not been updated
to fully meet current state and federal regulations.

Before the pilot the Act required a new name-based background check from ISP at the time
of a new hire if the background check was over a year old. Fingerprint checks were only done
when there were multiple results from a name search, when an applicant or employee challenged
the results of a name search and when the name search revealed disqualifying convictions if a
waiver of the prohibition of work was requested. Disqualifying conviction determinations were
made by the health care employer and copies of the background check results were mailed in to
the registry for nurse aides for manual entry. The background check process could take up to
two months to complete (see Appendix C).
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PROGRAM DISCUSSION

Authorizing Legislation

In the fall of 2005, the Act was amended to add the provisions for Illinois to participate in
the CMS Background Check Pilot Program. Under the pilot provisions the amendment required
a fingerprint background check submitted as a fee applicant request for all workers with duties
that involve or may involve contact with residents or access to the living quarters or the
financial, medical, or personal records of residents. This included licensed and unlicensed
personnel. Physicians (who are generally not an employee of the long-term care facility) and
volunteers were omitted from the background check requirements for the pilot.

Web Link to Act and Rules

Health Care Worker Background Check Act {225 [LCS 46]

http//www.ilga. sov/legislation/iles/iles3 . asp? ActlD=1303&ChapAct=225%26nbsp%3
BILCS%26nbsp%3B46%2F & ChapterID=24& ChapterName=PROFESSIONS+AND+
OCCUPATIONS&ActName=Health+Care+Worker+Background+Check+Act%2E&Pr
int=True

Health Care Worker Background Check Code (77 1ll. Adm. Code 955)

http://www.ilga. gov/legislationviles/iles3.asp? ActID=1303&ChapAct=225%26nbsp%3
BILCS%26nbsp%3B46%2F & Chapter] D=24&ChapterName=PROFESSIONS+AND+
OCCUPATIONS & ActName=Health+Care+Worker+Background+Check+Act%2E&Pr
int=True

Disqualifying Offenses

The following offenses are disqualifying under the Act and this Part. Offenses marked

with an asterisk (*) were added to the Act effective January 1, 2004. Offenses marked with a
double asterisk (**) were added to the Act effective July 24, 2006.

Violations under the Criminal Code of 1961:

Solicitation of murder, solicitation of murder for hire {720 ILCS 5/8-1.1 and 8-1.2]
(formerly Ill. Rev. Stat. 1991, ch. 38, pars. 8-1.1 and 8-1.2);

Murder, homicide, manslaughter or concealment of a homicidal death [720 1LCS 5/9-1,
9-1.2,9-2.9-2.1,9-3,9-3.1, 9-3.2, and 9-3.3] (formerly IlI. Rev. Stat. 1991, ch. 38,
pars. 9-1.9-1.2,9-2,9-2.1, 9-3. 9-3.1, 9-3.2, and 9-3.3; Ill. Rev. Stat. 1985, ch. 38, par.
9-1.1; II. Rev. Stat. 1961, ch. 38, pars. 3, 236, 358, 360, 361, 362, 363, 364, 364a, 365,
370,373, 373a, 417, and 474);
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Kidnapping or child abduction {720 ILCS 5/10-1, 10-2, 10-5, and 10-7] (formerly IiL
Rev. Stat. 1991, ch. 38, pars. 10-1, 10-2, 10-5, and 10-7; Ill. Rev. Stat. 1985, ch. 38,
par. 10-6; Ill. Rev. Stat. 1961, ch. 38, pars. 384 to 386);

Unlawful restraint or forcible detention {720 ILCS 5/10-3, 10-3.1, and 10-4] (formerly
Il Rev. Stat. 1991, ch. 38, pars. 10-3, 10-3.1, and 10-4; Ill. Rev. Stat. 1961, ch. 38,
pars. 252, 252.1, and 252.4);

Indecent solicitation of a child, sexual exploitation of a child, sexual misconduct with a
person with a disability, exploitation of a child, child pornography [720 ILCS 5/11-6,
11-9.1, 11-9.5%* 11-19.2, and 11-20.1] (formerly Ill. Rev. Stat. 1991, ch. 38, pars. 11-
6, 11-19.2, and 11-20.1; 1. Rev. Stat. 1983, ch. 38, par. 11-20a; Il. Rev. Stat. 1961, ch.
38, pars. 103 and 104);

Assault; aggravated assault; battery; battery of an unborn child; domestic battery;
aggravated domestic battery*; aggravated battery; heinous battery; aggravated battery
with a firearm; aggravated battery with a machine gun or a firearm equipped with a
silencer®; aggravated battery of a child; aggravated battery of an unborn child;
aggravated battery of a senior citizen; or drug-induced infliction of great bodily harm
[720 ILCS 5/12-1, 12-2, 12-3, 12-3.1, 12-3.2, 12-3.3*%,12-4, 12-4.1, 12-4.2, 12-4.2-5%,
12-4.3, 12-4.4, 12-4.6, and 12-4.7] (formerly Ill. Rev. Stat. 1991, ch. 38, pars. 12-1, 12-
2,12-3,12-3.1,12-3.2,12-4, 12-4.1, 12-4.2, 12-4.3, 12-4.4, 12-4.6, and 12-4.7; 1lL.
Rev. Stat. 1985, ch. 38, par. 9-1.1; Ill. Rev. Stat. 1961, ch. 38, pars. 55, 56, and 56a to
60b);

Tampering with food, drugs, or cosmetics [720 ILCS 5/12-4.5] (formerly 111. Rev. Stat.
1991, ch. 38, par. 12-4.5).

Aggravated stalking [720 ILCS 5/12-7.4] (formerly IIL. Rev. Stat. 1991, ch. 38, par. 12-
7.4);

Home invasion [720 ILCS 5/12-11] (formerly IlL. Rev. Stat. 1991, ch. 38, par. 12-11);

Criminal sexual assault; aggravated criminal sexual assault; predatory criminal sexual
assault of a child; criminal sexual abuse; aggravated criminal sexual abuse [720 ILCS
5/12-13, 12-14, 12-14.1, 12-15, and 12-16] (formerly IlI. Rev. Stat. 1991, ch. 38, pars.
I1-1, 11-2, 11-3, 11-4, 11-5, 12-13, 12-14, 12-15, and 12-16; Iil. Rev. Stat. 1985, ch.
38, pars. 11-1, 11-4, and 11-4.1; TIl. Rev. Stat. 1961, ch. 38, pars. 109, 141, 142, 490,
and 491);

Abuse and gross neglect of a long-term care facility resident [720 ILCS 5/12-19]
(formerly [1l. Rev. Stat. 1991, ch. 38, par. 12-19);

Criminal abuse or neglect of an elderly or disabled person [720 ILCS 5/12-21]
(formerly Ill. Rev. Stat. 1991, ch. 38, par. 12-21);

Endangering the life or health of a child [720 ILCS 5/12-21.6] (formerly I1l. Rev. Stat.
1991, ch. 23, par. 2354; Il1. Rev. Stat. 1961, ch. 38, par. 95);

Ritual mutilation, ritualized abuse of a child [720 ILCS 5/12-32 and 12-33] (formerly
IIL Rev. Stat. 1991, ch, 38, pars. 12-32 and 12-33);
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o Theft; theft of lost or mislaid property*; retail theft; financial identity theft*; aggravated
financial identity theft* [720 ILCS 5/16-1, 16-2*, 16A-3, 16G-15%, and 16G-20%]
(formerly Ill. Rev. Stat. 1991, ch. 38, pars. 16-1, 16-2, and 16A-3; Ill. Rev. Stat. 1961,
ch. 38, pars. 62, 207 to 218, 240 to 244, 246, 253, 254.1, 258, 262, 262a, 273, 290, 291,
301a, 354, 387 to 388b, 389, 393 10 400, 404a to 404c, 438, 492 to 496);

¢ Financial exploitation of an elderly person or a person with a disability [720 ILCS 5/16-
1.3] (formerly Iil. Rev. Stat. 1991, ch. 38, par. 16-1.3);

e Forgery [720 ILCS 5/17-3] (formerly Ill, Rev. Stat. 1991, ch. 38, par. 17-3; Ill. Rev.
Stat. 1961, ch. 38, pars. 151 and 277 to 286);

e Robbery, armed robbery, aggravated robbery [720 ILCS 5/18-1, 18-2, and 18-5]
(formerly Ill. Rev. Stat. 1991, ch. 38, pars. 18-1 and 18-2);

® Vehicular hijacking, aggravated vehicular hijacking [720 ILCS 5/18-3 and 18-4];

e Burglary, residential burglary [720 ILCS 5/19-1 and 19-3] (formerly I1l. Rev. Stat.
1991, ch. 38, pars. 19-1 and 19-3; Ill. Rev. Stat. 1961, ch. 38, pars. 84 to 86, 88, and
501);

¢ Criminal trespass to a residence [720 ILCS 5/19-4] (formerly Ill. Rev. Stat. 1991, ch.
38, par. 19-4);

e Arson, aggravated arson, residential arson* [720 [LCS 5/20-1, 20-1.1 and 20-1.2¥]
(formerly Ill. Rev. Stat, 1991, ch. 38, pars. 20-1 and 20-1.1; I1l. Rev. Stat. 1961, ch. 38,
pars. 48 to 53 and 236 to 238);

e Unlawful use of weapons, unlawful use or possession of weapons by felons or persons
in the custody of Department of Corrections facilities*; aggravated discharge of a
firearm; aggravated discharge of a machine gun or a firearm equipped with a silencer;
reckless discharge of a firearm; aggravated unlawful use of a weapon*; unlawful
discharge of firearm projectiles*; unlawful sale or delivery of firearms on the premises
of any school* [720 ILCS 5/24-1, 24-1.1%, 24-1.2, 24-1.2-5%, 24-1.5,24-1.6*, 24-3.2%,
and 24-3.3*] (formerly Il Rev. Stat. 1991, ch. 38, pars. 24-1, 24-1.1, 24-1.2, 24-1.2-5,
24-1.5, 24-1.6, 24-3.2, and 24-3.3; Ill. Rev. Stat. 1961, ch. 38, pars. 152, 152a, 155,
155a to 158b, 414a to 414c, 414e, and 414g);

e Armed violence [720 ILCS 5/33A-2] (formerly Ill. Rev. Stat. 1991, ch. 38, par. 33A-2).

Violations under the Wrongs to Children Act:

» Endangering life or health of a child [720 ILCS 150/4] (formerly Ill. Rev. Stat. 1991,
ch. 23, par. 2354);

¢ Permitting sexual abuse of a child* [720 ILCS 150/5.1*] (formerly IlL. Rev. Stat. 1991,
ch, 23, par. 2355.1).

Violations under the llinois Credit Card and Debit Card Act:

¢ Receiving a stolen credit or debit card* [720 ILCS 250/4*] (formerly Il1. Rev. Stat
1991, ch. 17, par. 5917);
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* Receiving a lost or mislaid card* {720 ILCS 250/5%] (formerly Ill. Rev. State. 1991, ch.
17, par. 5918);

s Sale or purchase of card without user’s consent* [720 ILCS 250/6] (formerly IIL. Rev.
Stat. 1991, ch. 17, par. 5919);

+ Prohibited use of a credit card* {720 ILCS 250/8*] (formerly Ill. Rev. Stat. 1991, ch.
17, par. 5921);

¢ Fraudulent use of electronic transmission* {720 ILCS 250/17.02*] (formerly III. Rev.
Stat. 1991, ch. 17, par. 5930.2).

Violation under the Criminal Jurisprudence Act: Cruelty to children (formerly III. Rev.
Stat. 1991, ch. 23, par. 2368).

Violations under the Cannabis Control Act: Manufacture, delivery, or trafficking of
cannabis; delivery of cannabis on school grounds or delivery to person under 18; violation by
person under 18; calculated criminal cannabis conspiracy {720 ILCS 550/5, 5.1, 5.2. 7, and 9]
(formerly 111, Rev. Stat. 1991, ch. 56 ', pars. 705, 705.1, 705.2, 707, and 709).

Violations under the [llinois Controlled Substances Act: manufacture, delivery or
trafficking of controlled substances, calculated criminal drug conspiracy [720 ILCS 570/401,
401 1, 404, 405, 405.1, 407, and 407.1] (formerly 111, Rev. Stat. 1991, ch. 56 2, pars. 1401,
1401.1, 1404, 1403, 1405.1, 1407, and 1407.1).

Violation under the Nursing and Advanced Practice Nursing Act: practice of nursing
without a license* [225 ILCS 65/10-5*] (formerly Iil. Rev. Stat. 1991, ch. 111, par. 3506).

Waiver of the Prohibition of Work

An applicant may request a waiver of the prohibition against employment by
submitting a completed Waiver Application and the results of a fingerprint background
check. Illinois has a committee of individuals comprised of representatives of the legal
department, the Health Care Worker Registry (HCWR) and the complaints investigation,
This committee reviews the completed application giving consideration to whether fines,
restitutions, rehabilitation and parole have been successfully completed. Additionally the
committee evaluates the mitigating circumstances involved which include:

e The age of the individual when the crime was committed;
e The circumstances surrounding the crime;

o The length of time since the conviction;

* The criminal history since the disqualifying conviction;

e The work history;

¢ The current employment references;

e The character references;
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The record on other state’s registries for nurse aides; and

Other evidence demonstrating the ability of the applicant or employee to perform the
employment responsibilities competently and evidence that the applicant does not pose
a threat to the health or safety of residents, which may include, but is not limited to, the
applicant’s participation in anger management or domestic violence prevention
programs.

Waivers will not be granted to individuals who have not met the following time frames,

Single disqualifying misdemeanor conviction - no earlier than one year after the
conviction date;

Two to three disqualifying misdemeanor convictions — no earlier than three years after
the most recent conviction date;

More than three disqualifying misdemeanor convictions — no earlier than five years
after the most recent conviction date;

Single disqualifying felony convictions — no earlier than three years after the conviction
date;

Two to three disqualifying felony convictions — no earlier than five years after the most
recent conviction date;

More than three disqualifying felony convictions — no earlier than ten years after the
most recent conviction date.

IDPH attempted to lengthen the time periods before granting a waiver but the rules that

would have accomplished that met with a serious political challenge just before they were
adopted and were put on hold.

Offenses that May Not be Waived

Waivers will not be granted to individuals who have been convicted of committing or

attempting to commit one or more of the following offenses:

*

Solicitation of murder, solicitation of murder for hire [720 ILCS 5/8-1.1 and 8-1.2};

Murder, drug induced homicide, involuntary manslaughter and reckless homicide,
intentional homicide of an unborn child, voluntary manslaughter of an unborn child,
involuntary manslaughter and reckless homicide of an unborn child, or concealment of
a homicidal death [720 1LCS 5/9-1, 9-1.2,9-2, 9-2.1, 9-3, 9-3.1, 9-3.2, and 9-3.3];

Kidnapping or aggravated kidnapping [720 1LCS 5/10-1 and 10-2];

Indecent solicitation of a child, sexual exploitation of a child, sexual misconduct with a
person with a disability, exploitation of a child, child pornography [720 ILCS 5/11-6,
11-9 1, 11-9.5,11-19.2, and 11-20.1];

Aggravated domestic battery, aggravated battery, heinous battery, aggravated battery
with a firearm, aggravated battery with a machine gun, aggravated battery of a child,
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aggravated battery of an unborn child, aggravated battery of a senior citizen, or drug
induced infliction of great bodily harm {720 ILCS 5/12-3.3, 12-4, 12-4 1, 12-4.2, 12-
42-5,12-4.3,12-4.4, 12-4.6, and 12-4.7];

* Criminal sexual assault or aggravated criminal sexual assault [720 ILCS 5/12-13, 12-
14, and 12-14.1};

» Criminal sexual abuse, aggravated criminal sexual abuse or predatory criminal sexual
assault of a child {720 ILCS 5/12-15 and 12-16];

e Abuse and gross neglect of a long-term care facility resident {720 ILCS 5/12-197;
+ Criminal abuse or neglect of an elderly or disabled person {720 TLCS 5/12-21];

» Financial exploitation of an elderly person or a person with a disability {720 ILCS 5/16-
L.3];

* Armed robbery [720 ILCS 5/18-2];
e Aggravated vehicular hijacking [720 ILCS 5/18-4]; and
¢ Aggravated robbery [720 ILCS 5/18-5].

The Director of IDPH may grant a waiver to an individual who does not meet the above
stated requirements.

IDPH attempted to make several other convictions always disqualifying but the rules
that would have accomplished that met with a serious political challenge just before they
were adopted and were put on hold.

State Agency and Stakeholder Collaboration

While the Act does affect many different state agencies in Iilinois, only IDPH and Illinois
Department of Human Services (IDHS) were involved in the pilot program. IDHS’ state owned
operations are not legally subject to the Act but it is used as a guideline in their hiring processes.
That agency already used both state and national fingerprint-based background checks for all of
their employees as part of their normal business practices and had developed their own fitness
determination and waiver process as well. An intergovernmental agreement was processed to
allow IDHS to participate in the pilot and provide the data elements required for reporting during
the pilot.

Illinois is rich in long-term care provider associations as there are approximately 2500
long-term care facilities in llinois that IDPH license, not to mention all that are licensed by other
state agencies. The provider associations were very responsive to this pilot. They supported and
encouraged IDPH’s participation. They were instrumental in getting information about the pilot
out to the health care employers and assisted in creating a positive atmosphere toward the pilot.
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Restructuring and Automation of Data Processes

IT Technical Assistance

IT technical assistance was provided to Illinois through CNA Corporation (CNAC), the
CMS contracted technical assistance agency. After a thorough review of the current process,
the entire system design was changed to one of minimal manual entry and as much
automation as possible. The Ilinois project director conducted a full systems analysis on
[DPH’s processes. A determination was made on what policies and procedures would need
to be changed to automate the processes. Use cases and work flowcharts were created by
IDPH to present to CNAC. The work flowcharts were the principal tool that drove the
discussions between CNAC, ISP and IDPH. IDPH wrote detailed descriptions of each
process indicated in the flow charts. CNAC analyzed all the information that was provided
and developed a cost proposal and timeline to install a server database with a web applicant
interface. CNAC developed a timeline that included the following stages and tasks within
each stage:

e Initiation Phase
»  Assess target environment
¥ Define external data conversion and transformation
» Develop Concept document
o Definition and Design Phase
» Functional definition & design
% Technical Definition and Design
* Implementation Phase
Facility & FP vendor input
Public Facing for New HCWR
Validate Authentication and data conversion
BG Check Review & Decision
Waivers
Implement data transmittal into database
[DPH Facing
ISP Facing
e Test & Deployment Phase

YV V V V V V¥V VY

» System Testing

» System Deployment
o Configure FTP Sites
o Deploy, Migrate Production Data & Train
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The projected time of completion was the end of August 2006.
Creating a New Database

IDPH made a concerted effort to reduce the number of records that were stored on the
mainframe before moving those records to the new server based tables. No records had been
physically deleted since the beginning of the registry. These records were used to populate
the new database:

» All the IDHS employees
s All individuals who had an administrative finding for abuse, neglect, or theft
¢ All individuals who had a disqualifying offense

¢ Records of individuals that were known to be actively working in as certified nurse
aides/assistants (CNA).

All the above records were then compared to those individuals who had a background
check within the previous three years and anyone not already included in the dataset was
added.

New Procedures, Forms and Letters

A thorough analysis of all the manual procedures used in the HCWR was conducted.
In many cases it was determined that procedures had not been updated to be fully in
compliance with the current governing federal and state statutes. A total of 54 procedures
had to be documented and updated, including:

* Modifying twelve letters previously created manually to be automatically generated in
the new web application.

¢ Updating all forms through a formal IDPH communications department approval
process for posting on the web site to increase accessibility and reduce workload.

Additional Letters and Reports

As CNAC provided only the basic database and web-application, IDPH developed the
ability to create automated reports and additional letters that are generated by a Microsoft
Access database from the same tables with which the web-application interfaces.

The Access application allows HCWR staff to sort the training programs by name of
program, county, zip code and city to help callers find training programs in their area. It also
contains all the written procedures that are used in the HCWR for quick and easy reference.
This application is used to process all of the requests for equivalencies, to record HCWR
staff’s productivity, to create registry verifications from the data in the web-applications that
can be mailed to callers, to have pre-worded email responses to commonly asked questions,
to collect all the waiver processing information, to create template letters relating to the



145

previously named processes as well as specific-needs letters requesting additional
information.

Background Check Process under the Pilot

The following is the process that was used in the pilot (also see Appendix D).

The human resource worker at a facility logged into the HCWR through a secure portal to
use the web application.

A search was done on the new applicant to determine if the applicant was on the registry.
1f the individual was on the registry the profile was checked to determine if the applicant
met certain requirements to be considered for hire. The registry shows certain training;
administrative findings of abuse, neglect or theft; disqualifying convictions; waivers that
have been granted; and if there is an employment history the registry shows the type of
position the applicant held.

If the most recent background check in the profile screen was a “FEE APP” ora
“CAAPP” background check, the background check had been completed under the pilot
and another ISP background check was not required, but a new FBI check was required.
The pilot applied only to new hires. Any applicant that went through this process had the
results of their background check displayed on the HCWR.

» The background check was requested by IDPH to make it a fee applicant request
(FEE_APP).

» This type of request allowed ISP to store the fingerprints in their repository.

» ISP put a flag on the file that indicated that IDPH was the original requestor of the
background check.

» Not only was a background check result sent to IDPH at the time of the request but, if
there were any future convictions associated with those fingerprints, ISP sent
additional no cost notifications to IDPH. This meant that the background check from
ISP was always up-to-date and the applicant was not required to have another ISP
fingerprint background check during the pilot.

» IDPH used the information that the facilities entered into the work history portion of
the web apphication to notify the current employer(s) of any future convictions.

» The notices that went to the current employer(s) were in the form of an automatic
email. Therefore, as soon as a disqualifying conviction determination was made the
facility received an email.

» Ifthe conviction was disqualifying any waivers that had been granted were revoked if
it was a new conviction.

» A CAAPP background check was one that was sent by ISP as a part of the Rap Back
as a revised background check result.
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e The facility had the applicant sign an authorization and disclosure form (see Appendix E),
which the facility kept in the applicant’s employment records.

o The facility updated or, if not already in the registry, created a new record for the applicant
and initiated a background check either before hire or within 10 days of hire. Initiating a
background check required that the facility check certain other registries (links were
provided).

» Health and Human Services Office of Inspector General Exclusions List.
» Tllinois Sex Offenders Registration.

> Illinois Department of Corrections Sex Registrant, Inmate Search and Wanted
Fugitives.

» National Sex Offender Public Registry.

» The web application allowed the health care employer to document the date that these
registries were checked. It is suggested that the facility print this web page as proof of
compliance.

* The facility printed out a Livescan Request Form (sce Appendix F), which the applicant
took to a contracted livescan vendor.

* The livescan vendor collected the fingerprints electronically and, within one business day,
electronically transmitted them to ISP and sent IDPH an electronic file with a Transaction
Control Number (TCN) in it.

e ISP sent the results to IDPH electronically and the web application matched it to the TCN
number. The results were put on the HCWR denoting that this was a "FEE_APP"
background check.

o [fthe background check was a “No Hit” record (no convictions), the facility received an
email that was automatically generated by the application and sent as soon as the data was
transmitted from ISP and processed.

o Ifthere was a conviction on the background check, an IDPH reviewer looked at the results
report to determine if the conviction(s) was disqualifying.

o If the conviction was not disqualifying, the facility got an email stating that the applicant
had no disqualifying convictions.

The facility entered the employment information for the new hire (date of hire and
position) and annually entered a date into the employment verification field of the employment
record to verify that the employee was still employed at that facility. This kept the employee
"Active" on the registry.
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Staffing Issues

Due to increases in the retirement of state employees and an ongoing state hiring freeze,
there was a backlog of data to be entered on the HCWR. Approval was provided to hire several
temporary workers to help enter the data and work the phones. While the temporary staff did
help to reduce the backlogs, retention was an issue. This required a continual staff training
program to be in place.

Fingerprint Collection

Livescan Vendor Contract

Since IDPH was allowed to use grant funds to pay for most of the background check
and livescan vendor fees, IDPH was required to use the master contract that the Illinois
Department of Central Management Services had in place with a statewide livescan vendor.
Therefore, multiple vendors were not used, permitting IDPH to work and train only one
vendor for the pilot. IDPH also decided to only use livescan fingerprint collection with
electronic transfer of data files to ISP and IDPH, to allow for the automatic processing of
background checks.

Livescan Vender Criteria during the Pilot
IDPH established some basic goals in addition to the criteria stated in the statewide
contract for the vendor in collecting the livescan fingerprints:

e The applicant should not have to travel more than 35 miles to have their fingerprints
collected.

e Even in the most rural areas the vendor should have mobilized units available to collect
fingerprints at least once every two weeks.

» In the more populated areas the vendor should have permanent offices in the county
where fingerprints could be collected on a walk-in basis.

e In the more populated areas, if the permanent office was more than 35 miles from a
facility, the vendor should have mobihzed units that would be available at least once
every two weeks.

s Mobilized units must locate themselves in a neutral location so that applicants from one
facility were not going to another facility to have their fingerprints collected.

Background Check Fees

Table 2 describes the fees associated with the Illinois Background Check Pilot
Program:
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Table 2 Cost of a Single Fingerprint-Based Background Check

Hlinois State Pelice Fingerprint Background Check $15.00
FBI Fingerprint Background Check $24.00
Fingerprint Collection Cost from Contracted Livescan Vender § 798

$46.95

Training Users from Facilities that Participated in the Pilot

IDPH provided three training sessions for those selected facilities that were to participate in
the pilot. Due to the location of the pilot counties, two of the training sessions were held at
Northern Illinois University’s satellite location in Rockford, Itlinois and a third session was held
in a metropolitan area north of Chicago.

PowerPoint presentations that displayed the screens the facility would use in the
application were offered along with detailed user instructions, which were provided to each user.

The facility users have proven to be very capable even though many thought of themselves
as technology challenged. The web application was particularly easy to learn and the flood of
phone calls that was anticipated did not ocecur.

Implementation Problems

The first version of CNAC’s web application did not allow a role for non-pilot users to be
able to use the application. The non-pilot facilities required access to the web application to
enter employment history but not initiate fingerprint background checks. In addition, the first
version of the application would only permit the pilot facilities to initiate both FBI and ISP
fingerprint background checks. Since ISP had established a rap back process, this caused
unnecessary grant dollars to be spent. Finally, the initial version of the application provided no
means for the facilities to voluntarily withdraw an applicant, if the hiring process was stopped for
some reason.

The second version of the application was implemented in the middle of January 2007. It
allowed the pilot facilities to initiate an FBI only background check and permitted non-pilot
facilities to access the system to enter employment information. The second version also
allowed the pilot facilities to withdraw the application; however, many did not go back and do
this. Often, due to the location of where a user prints out a livescan request form, many
unneeded background checks were initiated to just reprint that form. People that should be
withdrawn are those who went elsewhere for employment, didn’t pass the drug test, didn’t want
to have their tingerprints taken, etc.

IDPH has had more technical difficulty than expected. Due to a variety of challenges, it
took IDPH’s information technology (IT) staff close to a month to bring data over from the old
main frame system into the new database. The sccond version of the application still would not
allow an individual to be deleted off the registry or to initiate an ISP only background check.
Because Illinois” database uses Social Security numbers (SSN) as the principal unique identifier
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many people were entered into the database more than once, mainly due to typing errors or
wrong information on background checks that were submitted for manual entry. CNAC
provided a third version of the application within days of the pilot ending that allowed a person
to be deleted and to initiate ISP only background check. Additionally, to meet the federal
background check dissemination requirements, the third version did not display the fitness
determination results based on the FBI background check information.

Our contracted livescan vendor’s technical affiliate left without notice. As a result they
were prevented from transmitting a daily file to IDPH and ISP for about three weeks.

ISP had two major upgrades to the FBI's Integrated Automated Fingerprint Identification
System (IAFIS) and one to the criminal history record information (CHR1) system that lead to a
6,000 background check back log throughout the State of Iilinois. While the upgrades helped
increase efficiencies in the long run, it caused another three-week delay in the pilot background
check processing that we would have preferred to avoid.

IDPH’s IT department is very understaffed, which created a backlog in web portal access
requests submitted by the pilot facilities to access the web application through IDPH’s secure
intranet. It took three months to get all the facilities the needed access.

IDPH was required to use state contracts for purchasing equipment. Even though there was
grant funds to use for the equipment the state contract would not allow new purchases until
shortly before we were to implement the new process. IDPH has had to share an SQL server
with other priority programs and our IT staff has shut down the processing of incoming files
from ISP and the livescan vendor except for a short period of time once a day at 5 PM. IDPH
used grant funds to purchase a very large SQL server to be used as a dedicated server for the
HCWR but due to a variety of internal challenges, the new server is not functioning during the
pilot.

Data Results from the Pilot

Data collected during the pilot program (see Table 3).
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PROGRAM COSTS AND USE OF FUNDS

[llinois was fortunate enough to have a livescan vendor that offered their services through
the statewide contract for a rather inexpensive cost. Also we did not have to do redundant ISP
background checks due to the rap back feature of a fee applicant request. This resulted in [ilinois
spending less than half of the grant funds provided.

Table 4 Grant Funds Expended

State Personnel

Salaries $456,370

Fringe Benefits $209,300
Temporary Employees $140,045
General Expenses $144,428
Equipment $123,488
ISP and FBI Background Checks $124,574
Livescan Vendor $ 39954
Software $ 32437
Travel $ 9,646
Phones $ 7,030
Supplies § 3142

Total §1,290.414
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ACTIONS TO SUSTAIN BACKGROUND CHECK PROGRAM

From the training sessions forward through the pilot, health care employers expressed their
concerns about having to go back to just a name-based background check after the pilot. Tllinois
listened to their concerns and has been able to get the Act amended to require fingerprint
background checks statewide, We are facing many of the same problems now trying to
implement the amendment. Knowing that we were going to face these difficulties would have
been a justifiable reason to not seek the amendment; however, the pilot has demonstrated that the
fingerprint background check is by far the best background check for health care workers. The
benefit that we have seen through the pilot makes this arduous effort worth it.

Additional Legislative Amendment to the Act

As a direct result of the lessons learned in the pilot, the Act was again amended in the fall
of 2007 to require fingerprint-based background checks submitted as a fee applicant request
through IDPH (see Appendix G). This amendment is only for an 1SP background check because
of the burden of cost that the FBI background check would cause. With the ISP rap back a
health care worker will only be required to have one background check that will remain
continually up-to-date as long as the worker stays active on the HCWR. The Uniform
Conviction Information Act (UCIA) law used in the Act before it was amended did not allow ISP
to store the fingerprints in their repository. Those background checks were only for a picture of
time.

Healthcare employers affected by this Act that IDPH licenses are as follows:
+ assisted living and shared housing establishments
e community living facilities
e children’s respite homes
« freestanding emergency centers
» full hospices
¢ home health agencies
e hospitals
o life care facilities
s long-term care facilities
e post-surgical recovery care facilities

* sub-acute care facilities
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There are additional health care providers that are affected by this Act that are regulated by
the lilinois Department of Labor, Illinois Department on Aging, lilinois Department of
Healthcare and Family Services and the Illinois Department of Human Services,

Rehabilitation Waiver

In the current proposed rules IDPH may consider the results of a fingerprint-based criminal
history records check for a rehabilitation waiver, if specified criteria has been met. The
rehabilitation waiver may be granted without a waiver application being submitted by the
student, applicant, or employee. In cases where a rehabilitation waiver is granted, a letter shall
be sent to the applicant notifying the applicant that he or she has received a waiver automatically.

To be considered for an automatic waiver IDPH will have received a criminal history
records check.

A waiver without a waiver application shall be denied unless the student, applicant, or
employee has met the following time frames:

¢ Single disqualifying misdemeanor conviction — 5 years after conviction date;

+ Two disqualifying misdemeanor convictions — 7 years after conviction date;

e Three or more disqualifying misdemeanor convictions - 9 years after conviction date;

+ Single disqualifying felony conviction — 7 years after conviction date;

¢ Two disqualifying felony convictions — 9 years after conviction date; and

o Three or more {elony convictions shall not be considered for an automatic waiver.

A waiver without a waiver application may be granted to an individual who has been

convicted of committing or attempting to commit one or more of the following offenses if the

time frames have been met:

e Unlawful restraint, aggravated unlawful restraint, child abduction, or aiding and abetting
child abduction [720 ILCS 5/10-3, 10-3.1, 10-5, and 10-7];

e Assault, battery, domestic battery (as a misdemeanor and if not preceded by a violation of
an order of protection) [720 ILCS 5/12-1, 12-3. 12-3.2];

¢ Theft (as a misdemeanor), Theft of mislaid property, offense of retail theft (as a
misdemeanor) [720 ILCS 5/16-1, 16-2, 16A-3];

e Criminal trespass to a residence [720 ILCS $/19-4);

» Reckless discharge of a firearm [720 ILCS 5/24-1.5);
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o Practice of nursing without a license [720 ILCS 65/10-5];

s Violations under the Criminal Jurisprudence Act (formerly Iil. Rev. Stat. 1991, ch.23, par.
2368);

¢ Receiving a stolen credit card or debit card [720 ILCS 250/4);

e Receiving a lost or mislaid credit or debit card with intent to use, sell or transfer [720
ILCS 250/5]);

« Sale or purchase of a eredit card without user’s consent [720 ILCS 250/6];
¢  Use of a credit or debit card with the intent to defraud [720 ILCS 250/8; and
e Fraudulent use of electronic transmission [720 [LCS 250/17.02].

Upon receipt of the results of a criminal history records check that meets the requirements,
a review of any convictions reported will be made by a reviewer at IDPH. The reviewer wild
determine whether the convictions are disqualifying. The reviewer shall further determine if the
circumstances of the conviction(s) meets the criteria. If the criteria are met the reviewer may
grant an automatic rehabilitation waiver to the applicant. In cases where a rehabilitation waiver
is granted, a letter shall be sent to the applicant notifying the applicant that he or she has received
a waiver automatically. The waiver will be recorded in the HCWR. If a rehabilitation waiver is
not granted the individual may still apply for a waiver by submitting a completed waiver
application for full committee review.

Livescan Vendor Criteria in the Amended Act After the Pilot

In proposed rules for the amendment to the Act that resulted from linois having
participated in the pilot, a contracted vendor is defined as one or more vendors awarded a
contract who provides statewide livescan services at an established price. The authorized vendor
is defined as one or more private corporations or associations that offer livescan vendor services
only to applicants, employees or students of its members and who meets the requirements stated
in a written contract.

Contracted and authorized vendors shall meet the following requirements:
¢ The livescan vendor(s) shall only use equipment that has been certified by ISP to collect
inkless fingerprints and software that is up-to-date and meets the requirements for fee

applicant submissions.

¢ The vendor(s) shall electronically transmit fingerprints and required data to ISP in a
manner prescribed by 1SP.

¢ The vendor(s) shall electronically transmit the fingerprints to ISP within one business day
of when the fingerprints are collected.
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The vendor(s) shall comply with all standards published by ISP and the FBL

The vendor(s) shall electronically transmit a daily file of required data successfully to ISP
in a manner prescribed by IDPH. All records of prints from one business day must be
transmitted in one data file to IDPH in the prescribed format.

The vendor(s} shall store the fingerprints transmitted to ISP until the end of the contract or
authorization, so that IDPH can follow-up at a later date to verify that a specific print was
submitted or get the print resubmitted.

The vender(s) shall respond to any follow-up inquiries in a timely manner and provide any
reporting required by IDPH.

The vendor(s) shall effectively demonstrate that the vendor has 2 or more years of
successful experience transmitting fingerprints electronically to ISP.

The vendor(s) shall provide non-criminal fingerprinting services, including the collection
of demographic data.

The vendor(s) and the technicians that it employs shall meet any licensing requirements
imposed by State of lilinois regulations.

Only technicians trained and employed by the vendor(s) shall be used to collect
fingerprints and transmit the data files electronically to the vendor(s).

In cases where the health care employer or training program feels that it is in their best
interest to have permanent livescan equipment in their facility, the equipment must be
under the full control of the vendor(s).

The vendor(s) shall provide a means where individuals, educational entities, staffing
agencies, or health care employers (hereafier in this paragraph referred to as user) may pay
the vendor(s) the amount due to ISP for any livescan fingerprints submitted for criminal
history background checks.

> The vendor(s) shall act as designee for the user in paying fees into the State Police
Services Fund. The vendor(s) shall allow the user to deposit lump sums into a prepaid
account that the vendor(s) maintains. Charges for the vendor’s livescan services and
the amount due to ISP shall be charged against this prepaid account. Either an on-line
accounting or a paper accounting of these account transactions shall be made available
to a user no less often than on a monthly basis. The amount of prepaid balance to be
kept in the account by the user shall be determined by the vendor(s) based upon factors
that may indicate the frequency in which the user may have charges against the
account.

% The vendor(s) shall be allowed to charge an additional amount per fingerprints
processed over and above the rate of the livescan services to compensate the vendor(s)
for the maintenance of these accounts. The vendor(s) shall be allowed to hold up
transmitting any prints to ISP if there are not enough funds in the user’s account to pay
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for the prints being submitted. The vendor(s) shall notify ISP, IDPH and the
educational entity, staffing agency, or health care employer when a fingerprint
transition is held up due to lack of funds in the user’s account.

Only individuals presenting a livescan request form generated out of the HCWR web application
shall be allowed to be printed under the terms of the contracts for the contracted or authorized
vendor. The vendor(s) shall be allowed to charge an additional amount over and above the rate
of the livescan services to compensate the vendor(s) for credit card fees.

The vendor(s) shall only collect livescan prints not card scan prints.

If an individual’s fingerprints are rejected by ISP the vendor(s) shall collect a second set
of prints. The vendor(s) shall not charge for the collection of the second set of prints.

The vendor(s) shall comply with any other terms set forth in the contracts for the
contracted or authorized vendor.

The statewide contracted vendor shall provide service within 33 miles of the facility where
the applicant is to be employed at least once every 10 working days.
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CONCLUSION AND RECOMMENDATIONS

Atatime in our nation’s history when many of our citizens fit into the commonly called
“baby boomer” age group, the need for good health care and a safe environment within the
health care system has never been more prevalent. Illinois would like to commend those who
worked diligently in establishing this pilot program to evaluate the effectiveness of conducting
fingerprint background checks on prospective employees with access to residents within the
long-term care setting. It has been a privilege for Hlinois to have the opportunity to participate in
this pilot program. Illinois certainly had its problems in becoming a participant and rolling out a
program that would be beneficial to both those gathering data and the populace of the State of
Illinois. Anytime there is such a large undertaking as this pilot program, those involved should
never expect it to be easy. If it were easy then change would not be taking place. In this
particular situation the need for change is clearly apparent.

This pilot may have been just a project for some but we in Hlinois have tried to absorb it
into our social consciousness and truly realize the importance that the results of this pilot may
play on individual lives. Most of the health care employers selected to participate in the pilot
rallied around this effort with an exceptional enthusiasm. The procedures were drastically
different than what they had used before. The requirement to use a computer and a web
application was intimidating for some. All the employers demonstrated a genuine concern for
those that reside within the realms of their responsibility and because of this the majority was
willing to take a positive attitude toward the pilot. Many could clearly see how the automation
would help them to quickly get results that were accurate either before the applicant started
working or while the new hire was still in orientation training.

The value of the pilot program is indisputable. The theory that all health care workers
should have a fingerprint background check is undeniable. The challenge is in how this should
be done.

Mlinois’ law has specific criminal offenses that are to be considered disqualifying. There is
merit in this approach in that it makes it fairer to all potential employees. If there is a judgment
call made by each health care provider as they hire new workers, there is a potential that their
judgment is influenced by their need for staff. If the employer is in an area where it is hard to
recruit workers the bar may be lowered. If the bar is lowered enough, how effective is it to
require a background check in the first place. The bar should be placed at a reasonably stringent
level that legislatures are comfortable with on a national level for all employers to have to meet
those requirements. States and employers could make stronger conditions of employment if they
s0 desire.

A waiver program which eliminates workers who have recently been convicted of certain
ctimes should be available and outlined by law. Some may believe that once a convicted
criminal then that person always has the propensity of committing similar offenses. The law
should recognize that some do change their lives even though the law cannot determine the
nature of any one’s character. Laws can set the minimum requirements and establish criteria that
most individuals fall within. If an individual did not commit a heinous crime and it has been
several years since he or she has committed any crime, that person may not be a risk to the safety
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of a patient, long-term care resident or health care client. A process of further reviewing that
individual’s situation should be in place.

During the pilot Illinois did not use its normal practice of having the health care employers
make the determination as to whether a conviction was disqualifying. During the pilot all the
determinations of disqualifying crimes were made by trained state employees that work with
those crimes daily in the waiver program. After discussing this point in many training sessions
with health care employers, it is more than apparent that employers are fearful of making a
mistake and will just not hire individuals with convictions. This is their choice but not their
preference. Their fear of a surveyor issuing a deficiency is stronger then their desire to be fully
staffed. The pilot facilities remarked that they were especially happy for the determinations to be
made by the department before receiving the background check results. Since everything in the
pilot process was automated the result was back to the employer, on the average, within 48 hours
of when it was electronically submitted by the livescan vendor to ISP. The work load was no
heavier on IDPH because, outside of the pilot, the bealth care employers are required to mail a
copy of the background check result to IDPH, That result is manually entered into the database
and a determination made on those that have convictions. At least for the facilities that
participated in the pilot IDPH’s manual work load was reduced.

If the practices of this pilot are expanded to a national program the following
recommendations are suggested:

¢ All direct access workers be required to have a fingerprint background check. Illinois did
not include physicians and volunteers, An individual’s status should not preclude them
from being required to meet the same requirements as others. Volunteers and health care
students should also be required to have the background check. If the entire process is
electronic the results can come back in approximately two days, which is timely in nature
for volunteers as well as workers and students,

* To help states to standardize the background check process and to obtain state rap backs in
all states, a national non-profit association with federal government participation should
be established. Each state would be invited to have a representative participate at the
association so that all concerns could be addressed. As we found in the pilot, there are
certain circumstances that cannot be legislated away, such as the rugged terrain of the
State of Alaska. These circumstances are not always apparent to those from another state.
This association should offer guidance on how a rap back system can easily and
economically be developed with the various state police data systems. The association
could also offer model laws to help states enact the required legislation for the rap back
system and other efficiencies, such as centralizing all state required background checks
through one state agency. The association could offer gnidance on the establishment of a
health care worker registry where the background check results, training information,
license information, administrative findings, disqualifying offenses, etc. can be located.
Through this association, recommendations could be implemented for standardizing state
registries so information could be shared between the states, which in effect would
establish a national registry with state background check rap back results. The FBI might
find it easier to develop a rap back for the health care industry if they only reported back
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to one entity, the association. Due to many state’s having some of the same constraints
that Hlinois experienced with purchasing equipment, hiring staff, working under contract
limitations and extremely limited budgets, some states might want to outsource their
registry to the association.

No health care worker registry should have a SSN look-up on the registry. No
background checks or training test results should have a unique identifier of a Social
Security number (SSN), as identity theft is running rampant across the nation. A health
care worker’s identity should be centered on a biometric identifier such as a combination
of his or her fingerprints and picture rather than a SSN. A card that includes a worker’s
picture and holds certain electronic data about the worker is often referred to as a “smart
card.” The worker should be provided a smart card at the same time they have their
fingerprints taken and submitted for a background check. This card would become the
workers identification card to be used in any health care facility. At the time of hiring the
smart card could be used in a card reader to access a secure internet web site for current
background check results and training information. In the hiring process the employer
would enter a smart card at the same time as the worker and make indication that the
worker is now emploved at that facility and in what type of position. This would provide
the necessary information to notify the current employer of future crimes committed by
the worker. Upon the worker ending their employment at a facility, the employer would
have the capability of entering only the employer’s smart card and indicating that the
worker is no longer employed. Annual employment verifications could be made either
manually or through an automatic upload by the employer to assist in verifying the
certification of CNAs and keep workers active on the registry. Once a worker had a state
and federal rap back background check, no additional background check would be
required and the worker would be cligible for hire at any time.

Consistency between the various registries and training requirements for CNAs or health
care workers is of ntmost importance. It is suggested that the legislation for a national
registry be expanded to include requirements for the CNA testing program, If one state is
to recognize the training of another state, which is crucial for the worker, there needs to be
some assurance that a worker, such as a CNA, has received substantially the same
training. Specific criteria should be established.

¥ Require a fingerprint background check of a student or someone applying to be
considered equivalent to a CNA before they attend class or participate in the
equivalency evaluation.

» Standardize the type, number and level of manual skills.
» Standardize the requirements for a trainer.

© What credentials a trainer must have;

o What process an individual must go through to be authorized as a trainer;
o How long that authorization should last; and
o

What has to be done to renew that authorization.
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Standardize the competency test from state to state.

»  Automate the competency test so that the student knows the results as soon as the test
is taken;

» Have the results electronically transmitted to the registry within 48 hours (if not
instantly) of the student taking the test to assist the student in secking faster
employment instead of the one to two month wait that sometimes happens;

# Have the test available in most of the popular languages used in the United States;
and

# Automated tests should be proctored but through a national test bank that can only be
accessed by a proctor’s smart card and the test taker’s smart card.
The requirements for a manual skills evaluator.
» What credentials an evaluator must have;
» What process an individual must go through to be authorized as an evaluator;
» How long that authorization should last; and

» What has to be done to renew that authorization.

Standardize the number of skills and level of ability,
¥ Specify the number of skills that must be tested, and
> Specify the minimum level of the skill acceptable.

Provide consistent information from an on-line source for all individuals seeking to be
trained as a CNA.

Provide an adequate amount of testing facilities and manual skills evaluators in reasonable
convenient locations.

Hlinois considers the pilot project to have been a success. Even though there were major

difficulties involved in participating there were even more rewards. When comparing the pilot to
the process before the pilot [Hinois did the following:

L

Trained a group of facilities, which had never participated in an effort of this nature
before, to successfully initiate background checks and enter employment histories of
workers through a web application.

Took a completely manual process of facilities mailing in background checks to
electronically processing background checks with automatic email notifications seat to
facilities.

Removed the burden of determinations from the facilities and placed it with trained
professionals.

Decreased the background check result time to approximately 48 hours or less.



161

Changed from name-based background checks that were only for a picture of time to a
continually up-to-date state fingerprint background check.

Established written policies and procedures for all aspects of the HCWR.
Automated letters and created professional forms.

Amended the law to require all health care employers subject to that law to initiate
fingerprint background checks.

Accomplished all of the above and spent less than half of the grant funds awarded.
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Appendix A

Definitions

CAAPP - This a revised response background check that is provided as a result of a
conviction that has been matched to fingerprints that are stored in the state police
repository. This revised response is sent to governmental entities that requested a
background check previously on that same set of fingerprints.

Direct Access Workers — All individuals employed or retained by a health care employer as
home health care aides, nurse aides, personal care assistants, private duty nurse aides,
day training personnel, or an individual working in any similar health-related
occupation where he or she provides direct care or has access to long-term care
residents or the living quarters or financial, medical, or personal records of long-term
care residents; individuals licensed by the Department of Financial and Professional
Regulation, such as nurses, social workers, physical therapist, occupational therapist
and pharmacists; individuals who provided services on site, through contract; and non-
direct care workers, such as those who work in environmental services, food service
and administration. It did not include physicians or volunteers.

Fee Applicant Submission ~ By routing the background check requests through a
government entity, ISP is legally allowed to store that fingerprint in their repository
and notify that government entity of any future crimes associated to the fingerprints
submitted. This practice is commonly called a “rap back.” This type of background
check is noted on the registry as a “FEE_APP" background check.

Health Care Worker Registry ~ The registry is Hllinois’ registry for nurse aides/assistants as
well as the registry for other types of health care workers. It contains information
about background checks, disqualifying convictions, waivers, training, administrative
findings and work history.

UCTA — The Uniform Conviction Information Act is a statute that allows any public or private
entity to request a background check on an individual in the State of lllinois. It allows
both a name-based check and a fingerprint check. The name-based check is conducted
by trying to match the submitted name to one or more of over 30 million names that
are in the data files. This statute does not allow the state police to retain a copy of the
fingerprints in their repository.
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Appendix B
Illinois’ Pilot Counties
Population, 2006 U.S. Census Estimates
USA 299,398,484
Hlinois 12,831,970 (4.3% of USA)
12.5% of the population in Illinois is 65 years old and over
Popuiation

Boone 41,786
Carroll 16,674
Jo Daviess 22,289
Lake 644 356
Lee 36,052
McHenry 260,077
Ogle 51,032
Stephenson 48979
Whiteside 60,653
Winnebago 278,418
Total 1,460,316

Included border counties; metropolitan
and rural areas.
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Appendix C

Background Check Process Prior to the Pilot

Prior to the pilot, the Act required name-based background checks through ISP on new

hires that provided direct care. The Act applies only to non-licensed employees. Following
are the requirements before amendments were made as a result of Illinois participating in the

pilot.

Required a Uniform Conviction Information Act [20 ILCS 2635] (UCIA)
name-based background check for a new hire if the record of their last
background check on the NAR was more than a year old.

Required a UCIA fingerprint background check if there were multiple
common names that were retrieved from a name-based check. ISP has over
30 million names in the database which they search for name checks, so it is
frequent that multiple commeon names are found.

Required a UCIA fingerprint background check if the name-based check
revealed disqualifying convictions.

Required a UCIA fingerprint background check if the applicant challenged the
results of a name-based check.

Required a UCIA fingerprint background check to request a waiver.

As long as a worker stayed at the same facility, no additional background
check was ever required.

Name-based checks could be submitted by form or, if set up to do encrypted
email, by email to ISP. Forms took anywhere from two weeks to a month to
process. Emailed requests took about a week, but to get set up to have
encrypted email takes at least an intermediate computer skill level.

UCIA fingerprint checks could be submitted by form (ink and role) or by
livescan vendor (electronically). Forms took anywhere from two weeks to a
month to process. Livescan checks are generally processed within 48 hours.

All background checks were requested by the health care employer and the
results of the check went back to the employers. The employer had to make
the determination as to whether any convictions were disqualifying. The
employer was responsible for mailing IDPH a copy of the results. IDPH had
to manually enter each of the results into a computer system to be displayed in
the on-line NAR.

Each agency affected by the Act was responsible for processing waivers for
the entities they license, Agencies did not always accept the waiver processed
by another agency.

There was no requirement to check any other registry than the NAR.
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Appendix D

Direct Access Worker Chedks the Intemet to Verify Their Data on the Web Site

Direct, ficcess Worker signs onto
the nternet and accssses the IDPH
web ste.

{ The spphcation akows the Dll’ett\

Access Worker to search by bes
or her name to bring up his or
her own information, The
worker ¢an identfy themselves
by the apphcation displaying:
name, race, sx, and date of
birth. The screen should show
if the worker has any
substantated findngs and ther
type, and a statement as to
whether the workes has any
conwchons that would disquaify
tem of her from working a5 a
direct access worker. If the
worker 15 & CNA the educational
programs that the (VA has
rompleted and their completion
date, and the results of oy
competercy teshn.

et

Facility Kees HOWR Redistry Updated

iApphoant  hired by Faciity ]

lFa:dk\,f logs i through IDPH's portal }

to the intranet and the HOWR,

{Facility enters Date of Hire for the
iDarect Access Worker,

b

Fachity must verify employment
annudly, If apphicant s no longer
working a faciliky, then faclity must
enter termination date on HOWR,
Factlity must retan cimmal records
vequasts for five years, Nobfications
as aresult of crminal records request
are kept for the durabion of the
ndvdual’s employment,




it l ilite Initi . . int

[Hea!lh Care Eroplover (Facilitg) or LTCF acitey {Facility} interwevs i spplicant & a]

direct access worker,

¥

W
w.—,
{Facility
lﬁ;}plicmt tompietes disclosure and authorization form } procesds with
hinng
- My [precedureas
(‘g:iliylogs in through ICPH's portd to the mtranet and ‘\\ o223 zccess worker
the HONR. Facility chacks for disqualifying offenses or or peson
ssbstanuated findings. T no offerses or substantiated who will
findings are Found the following regstnes are checked from Yes becoma (&
¥nks off the HOAR web site: e
Hedth and Human Serwces Cffice of Inspector Generd & v \\
iy bhs Qo vif snd fexelusions bt v \\
hinods Tex CHenders Regitration website & o it it S
i i 3 Blinois Cepartment of Comactions - O an el e
oy regstrant search, mmate search, and wented fagithes % R
search page & o b s :'TZLf? '
gl wanwdne statelus/ subsectionsiso seachfdafaults | S N o s
3 and Narond Sex Cffender Public Registry & N
WAWRSDraoy. Auplicant is on the registry and has no
\&i‘siludiﬁing offenses orfindings.
ey
Yes
o~ Shizends CHAtest
Applicart has \\’ results to HONR. |
dequilifying offenses, Profile screen indcates
findngs oris indvidual is a ON& and
disqualified frongh ehigible to werk. \
N other searches
seak & waiver,
% fha Fexdn et ek ot oty
wrd i s bR O O
et
" Faclty initiates the Inescan fingapnnt based tnimind history records check. Faciity enters \\

appheant’s Full name, raiden nare (i apglicable), aka name (F applicabla), conrplete addhess, phone
rumber, sex, race, date of birth, height, aye color, social security numbar, ndicate if disclosure and
authorization forrn has been complsted and signed, employee cateqory and type, date sbove web finks
searched, results of those searches, and indicatas that the request 15 for 3 ISP and FBI Ringerprint
background chacks. Faclity’s 1D is captured behind the scenes to knowwhe to send atomati
notifications to. Faclity subrts dus information, From the application, the faciliy gensrates 3 Inescan
request Forenthat the indidual takes to the lvescan vendor. When form is printed the date of the
reques, IFHs CRI nurber, faclity's name and addvess, arvployee type, and & application number
e aromatically pnntad on the request Form dorig with the applicant’s dernographics and the vender's
contact mformation. fpplcant has 30 days fom the date shown on the request Form o sppear before
\the wendor for alvescan, /

& uo"’»"é"rii‘:?”d?&'« )

[y
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Vendor Collects Livescan Fingerprints

[Apphv:ant locks at vendor's web site for times and locabions. }

v

vendor only accepts those applhicants whose request form 15 onginal and no
more than 30 days old. Yendor must examine forms of idenbficdhion to
determine if the parson gmng the fingemprinks 15 ndeed the applicant.

v

Vendor creates ther data recard bo identify the hvescen prints to this applicant.
Atransaction contrd number(TCM) 15 assigned to this applicant from & block of
TN numbers previously prowded to vendor by 1P,

v
L

vendor completes and signs off on the request form, berrg certain to enter the
trarsachon cortral number. Apphicant shoutd take the form back to the facilty,
Any inquinies to IDPH should include the transacbon contrd number,

! '

{V endor takes a ten-finger Iivescan.

vendor dectroncaly transmits requred vendor will transmit repert through File
informaton {encrypted) to ISP using tanser protocol (FTPYin 3 text delimited
IDPH's ORI number for a fee apphcant format,
fingerprint crimind histary records check
n aforma prescribed by 159,

ly gGo b IL Dept. of Public Heakh Chart }

{Go o IL Dept, of State Police Chart }

Liinois Department of Public Health {1IDPH) Receives Vendor Record

IDPH receives the F TR file from
the vendor

"/IEPH apphcation matches kh:\\
data fles using social securty
and application number to the
Apphoant Table. The

trans action control number 1s
ertered whet 3 matchis found

(i fingerprints had to be
submitted 3 second time then

the trangaction contral number
would be overwmtten by the new
number] The date prints wete
taken iz also entered /)
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Livesc an Vendor Response toNon-Acce e Livescan

‘IDPH s dectranically notified tha
fingarpant 1s not acceptable and must be
subrritted agam, Faclity recenes an
astomatic ernal & notificaon,

", v

(Facilty phnts the Inescan requast Formn 3
agan and a copy of amail notfication (to
secure the veprirt charge). Applicant

takes both tha Form and ermail to wndor,
(N 7

2
(Lescan wendor uses the emal to
detarrning the origind TCM number and

collacts another set of prnts to wubrnt to
P,

“, —

.,
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Hlinok ar t. h Processes Finaerprint: Forwards a Set to FBI
i ihinots Department of State Police {ISP) recewves the data file from the Vendor with IDPH's ORI numbser }
[
{ 18P conducts a fes apphoant ingerprnt crimnal 1 ISP forwards the prnts 10 the FBl requesting a
history records check for each record recerved ; Ebaekgrouna check,
5,

Reoord for sach background check should contain the The results record for each background check should contain%
Social Security Number and Transaction Control umber the Social Security Number and Transaction Control Number

I i ' v

’

{ A No Hit" mdicator is The "Hit"” records ’/A “No Ht" indicator is \ The “Ht" records }
§ placed on records for are those that placed on records for are those that

those that have no linois have a convichion, those that have no FBI have an arrest
I conwetions The No Hit They wil have the arrests. The No Hit They will haye the
i records with IDPH's ORI rap sheet in html records with [DPH's CRE % 1ap sheat in ket 5
% numbel afe assembled format, umbet sre assembied fotmat é

together i a test delimited togethes in a teut delimmted
kimmat format. }

\ { Y /

(

ISP vansmits fles through interface with IDPH I the ISP
(report 18 wansmitted before the FBIreport the apphestion wil
£ hold itn a queue where it van be reviewed and marked that it
Qsas been teviewed untif the FBl repart i received

!

% GowiDPMChat 2

i TDPH will notify ISP of any fedetal open dispositions and send & copy of Federal rap sheet i

i

iiSP contaets appropriate state repositong requesting a state rap sheet by the State ID Mumber {SID} ‘i

+

i I disposition is on the out of state rap sheet ISP 1 1 dispositon 1s not onthe rap sheet, ISP wilt wotk}

forwards to IDPH H with the appropriate state repository andfor crout
clerk's office (0 obtain dispostion.

¥

Once dsposition is cbtained R is ¥ unable ta obtain the disposition the
forwarded to IDFPH tesponse to IUPH will be "disposition
unavalable

ISP sends electronic notificatin to IDPH if fingerprint
quality iz not acceptable The Facility gete an automatic
emat statmg the applicant must have their prints.
collected agan NOTE, after FB rejects the punts twice
they awomatioally send a name search teport




[IDFH vacaves the TN HU recards FTB e From 1P, [

The apphcabon rurs 3 process that
compares all ISP recortk to the enmes
on the Applicants table matching sonal
secunty numbers and transacten contrel

numbars

Racord goes o 2 quaue for manud

/ o, processing, Cnce corvectad and saved the
Jeis Hork' . Mo | recond processes automatically. Fpphcant

DA vecord ismoved to "Direct fccess Worker'!
A el table a5 well a5 cause emal 1 besent o
L Facility with rotifi:ation that Applicant s
ﬁes ehgible to work,

movwed fror he Applicants table to the Direat

These with no drsquaifyng conwcnons e
Access Worker table.

Facility wih natificanon tha
Applica 15 ehgble for work,

+

Record 15 enterad on the registry showing
that the Direct Access foplicant is digbke
o work,

[Momhc emal is sent to the |
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IHinois Department of Public Health {IDPH) Processes "Hit* 18P records

{ IDPH recewves the F TP ble with "Hit” Records from I5F.|

v

Process i the apphcation 1s wn that will compare alithe "Hit"

3

£ ot fies on thi icants table matching social e ————-
records to hf entries on the Applicants tabl t g ! AR staff millmanually
Secunty and or on Control s 1.
gate any ISP record
N v that cannot be matched to
Rotiéy the linois State 3 yag it'he Apphcant table, i
Police’s Bureau of nssoosaronsan

Individual
Hentificatinn W

No

gy

ooz "t racord
mitchto an

Applicant Record?

UnHAWR

Record goes nto a queue for manual N
pracessing Once corrected and saved the
record processes automatically, causing
Apptant tecord to be moved to "Direct
Access Worker" table as well as cause
appropriate email to be zent to Faciity
COREaCt nOUAYINgG that apphcant 15 of 15 not
eligible to work, and post appropriate entry

Those with no disqualifjing convictions are
moved from the Applicants table to the Cirect
Aocess Workder table

¥ Yes
I0PH uploads data to a “Cnminal )
Records” table in the database f
o Disquahfgl\n;\* No
Qffenze?
Yes

Manuat Deterrmination s done an thase
fles that have disquahifying offenses

)

Automatic email1s sent 1o the
Facility's contact that Applicant 1s
ehgible for work and HOWR 15 posted

B
H

J

P Offensx Yes

<. Always e
\Disquahfgmg

.

Ne

Emad using prescribed Format is sentto

the Faciity explaining that Applicant with

this offensefs] g not eligible to work ag 3
LEmec: Access Worker,

I

Latter t5 sent to Apphcant using
prescnbed format informing
Applicant that he of she i not
ehable to work a5 3 Direot
Access Workes without 3 waver
A copyof the 1ap sheet and a
waiver application are encipsed.

¥
Ernail using prescribed format is
sent 1o the Faciity's contact
explamning that Applicant &3 not
eligible to work as a CNA of Disect
{Access ‘Warkder without 2 warser.

~

¥
Record is entered on the registry showng
that the Drect Access Apphcant has
{dlsquakl‘ying oifenses

rfu‘m[ 1S sent to Applicant using
prescnbed Formatinforming Applcant
that hie or she s not eligible to work as a
Direct Access Worket A copyoftherap
\sheet 1= enclosed

 Fecord is enteted on the HOWR showin
that the Direct Access Applicant has
disqualifying offenses

|
!
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Applicant Seeks an fppeal of Offenses

Ppplicant recenes a letter staung hathe |
or she 15 not eligble to work dong vath 3
copyof the rap sheet, Awalver
application 1s mcloded f apphcable.

v
rpplltant completes Accass and Revew

Form & local Folice Depantment and
farviards tto 1P

A

P upd et sstern with carect rfom P sands 3 notice to Appheart tha
information Irformabon % irformgion is acurde
o Socurite /«"

L
1P send nouce to Appheant that \\’f
the irforrnation was inaccurate
and has nowbeen comected,

Ppplcant may seek a
waiver From IDPH

Aeplicart rust sek
ancther fingarprint
background check with the
results sent to IDEH

10FH updates the HONR




" ONABndings of
sbuse, negle:t o
thel

FCSH Fecenes a weler applicantion

. Cisquaifyng
w affenze.
3
e \\

7 Qurevities rewews
waier for less sanous and recommends
offerses and mesk the . waner

LIne requiverents r\\

¥

Letter, with 3 prasenbed
Ye iforma, & sent to Appheant
" stating such findings are

§indigible to be waved,

Letter, wih a prascribed
forrnat, is sert to Applicant
stating such a waer 1s not
needed,

{ Cornmittee recorrmends
waivers but due to
natisre of offenses o
tme requirements st
hawe Cirector’s approval

Ernall s st

Ausomatically
generated loter is
sent to Applican
notfng that
waver 15 denied
"

o of
derual withn 20
das §

/wava* No |totheFaciity
< fpprowd notfyng that
waver 1§
Ya
& Ay
sgenerated lateris
sent to Bpphicant

{notifang tha waner
1s granted

Emalis sent to
the Facility

&0 autorvatic letter 15 generated

‘Aeplicaton dlows awa er to be
rewked due to Future comvictions,
the date of the revocation and the
reason it was revoked,

o natify the Lt known

work,

~ £n automate amall is generded

e el EIEROYEY hat the Divect Scess
Worker i no lengar elighle 1o

0 the kst known address of the
Civect fecess Warker noifyng
the warker that ha or she is no
fonger elighle to work and a
copy of the rap shest £

irchadad.




Crder for the Legal Department
with a finding aganst a M¥A

[HOWR receies an Adringiratng }

——
Spphicaton dlows the HOMR
staff to seach for av indwdual
by name or social secuny
nurnber, update the Tirect
Access Worker's recerd and
ndicae that there 1s & finding,
the type of finding, the docket
nurrbar, the case rumber, the
date of hearing (if spplicable),
the Facilty froen vhich the
finding ongnated, the
notification date, the date notce
of the find order was sent, 3
surmary of the finding and a
supnmary of the rebuttal

the worker subrrsted
\\(if applicable),

Training Programs

ILPH revewes notification of a training

program

J

x

o
/ . o
e Meets S

<. requirements

YQSY

ITPH enters the program number,

program narne, program coardinator,
regron number, address, city, state, 3ip

code, telephone with extension {if

applicable), emait addiass, status date,
status: approved, tenewal, reactivated,

natcep waiver, activesinactive,
restricted, closed, and explanation
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Southern lllinois University (S1U) Submit CNA Test Resuits

{ School logs in through IDPH's portal g

(F TE transter of test nformation far cerllﬁcanon}

Process i the spplication is tu that will compare sl the "Test }
Records” to the entries on the Applicants table andior Direct
§ Access Watker table matohing sonal secunty numbers

A

SN

Does “test” rccotd\\ Ko

CTPAEA—

N Decet Recotd goes into a quewe where it can be
z e corected manually and saved The record vill
\ Apphcant Record? then process atomaticatly.
-
o
&~
Yes

IDPH uploads data to "Education
Frograms™ table inthe database,

HCOWR staff wants to Update a Stored Table

HCWR staff sighs nto the
applcation

fThe application allows the staﬂ“\
to add, change, or update any
irformation in the appliction
Only the program administrator
1§ allowed to delete of change
memmanon n drop down boves

J
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Appendix E
Authorization and Disclosure Form

Illinois Department of Public Health
Health Care Worker Registry, 525 W. Jefferson St., Springfield, IL 62761 Phone: (217) 785-5133

Health Care Worker Background Check

Disclosure and Authorization for Criminal History Records Check

{ hereby authorize the Iflinois Department of Public Heaith (IDPH), IDPH’s designee that tmin o test health care workers, staffing agency, or the
health care employer to request a camunat history records check ang | further authonze the [Hinms State Police (ISP} to release information
relative to the existence or non existence of any criminal record which it might have concerning me 10 the requestor solely to detenmne my

ity for or ¢ 1 further authorize any agency which msmntams records relating to me to provide same on
request to the ISP or IDPH Tcertily that me ISP and any agency, Including IDPH, thesr employees or officers who furish this mformation shall
be held harnless from any and all lrability wiich may be sncucred as a resuls of releastng such mformation. I further acknowledge that a health

care employer shall not be hable for the failure to fure or to retamn an apy ar employee who has been convicted of i or attempting
10 comomt one or more of the offenses stmed in the Health Care Worker Background Check Act {225 1LCS 46/25)

U —
1und d that any false or delib on this may be grounds for disqualifi from empk or,
discovered after employment begms, could result in disciphine up to and wncluding my of employ
1 und d that the d below ding sex, race, height, eye color, and date of birth is for the sole purpose of idenufication
and the gathermg of 1he abo ioned about me Jy, and that it will not be used to dxscnmma!e against me i violation of’
thetaw [understand that the proviston of my social secunty number (5 zequn'ed bylaw Af; te or hic copy of this auth N
will be as vahid as the ongmal

S
First Name Fail Middie Name Last Name
Maihing Address
Physical Address if diffesent
Other Names Used TFeleph - =
States Where You Have Lived®
[ Mate [] Female Date of Birth __ Height Eye Color _ Soctal Secunty Number __ =
Race Chinese. Japanese. Filipmo. Korean, Polynesian, Indian. indonesian, Asian fndian, Samcan, or any othes Pacific islander

Hizgparue or Laone (Mexsean, Puerto Rican, Cuban, Central or South Amenean, o other Spanish calfure or ongin}

Amencan Indian. Eskimo, o Alaskan native. or a person having ongms in any of (he 48 cantigueus states of the Umited States or Alaska whe
mainians cutiural 1ds through tribat o

Of undetermmable race Of Untold mixture

Caucastan {not Hispante or Latino)

Have you ever had an admunstrative finding of Abuse, Neglect, or Theft? [T} Yes [INo 1 ~Ves", give full detads and state  Continue o
back i more space is needed

A

8 Black or Afnican American (Not Hispamc or Lalino}
H

1]

PR

Have you ever been convicted of a coimunal offense other than a minor tratfic viol: {do not include ions that have been exp d.

sealed or adjudicated delinguent)® O ves{Ing 1fYes™, gave full details of each offense and the state 1 which convicted Conunue on
back if more space 1s needed

§ centify that the above is true and correct and give my consent for my nane to appear on IDPH's Health Care Worker Registry as a resalt of this
eruminal hustory records check

{Signature) {Date}

As the parent or guardian of the above named 1ndividual, who is under the age of seventeen, I give my consent for fhas named idhvidual 1o have a
ernmnal hastory records check

{Signatwre of Parent or Guardian when applicable) {Date}
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Appendix F
Livescan Request Form
Application # ORI # ILNHPPO9Z Date of Request:

Livescan Fingerprint Request

Illinois Department of Public Health
Health Care Worker Registry, 525 W, Jefferson St., 4™ Fl,, Springfield, IL 62761 Phone (217) 785-5133
You received tiis form because you have apphed for a posihon with a health care employer or have enrolled m a training program.
To be ehgible to work in that position you must have a fingerprint background check, The ivescan vendor can only accept an

ongimal fingerprint request form {photocopies will net be accepted). The fingerpnnts are taken from 3 digital scan — no nk 1
involved.

You have only ten working days from the time you signed the authorization form to
have you fingerprints collected by the following contracted vendor:

Accurate Biometrics: 866-361-9944 (toll free number)
Website: www.accuratebiometrics.com (to check for schedules and locations)

Applicant, SSN.
Mailing Address, Telephone
Mailing Address,
Date of Birth Sex. Race Height Eyes
Fingerprints to be submitted to: {] State Police
Employee Type
(If the worker 15 paying for this background check they need to have a money order m the cormrect amount or be able to pay wath a
credit card).
Faciity 1D:
Requesting Facility:
TCN Address:

Return this portion to the facility that gave you this request form.

Full Name SSN:.

On: In: by Accurate Biometrics
Date City, State

TCN:

{Technician’s signature)
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Appendix G
Comparison of Legislative Amendments
Changes Made as i Result

«Prior.to theCM§ ‘l‘k’\i‘!gt

~tx -} .of Lessons Liparnéd if thie -

Required health care provider
to initiate a name-based
background check through
the ISP on unlicensed direct
care workers who provided
nursing care or assistance
with feeding, dressing,
movement, bathing, toileting,
or other personal needs, if
their background check on
the registry for nurse aides
was over a year old. The
background check results
came back to the health care
employer for the employer to
make a determination as to

disqualifying. The health
care employer was then to
mail a copy of the

that the results of the report
could be entered on the
registry for nurse aides.

whether any convictions were

background check to IDPH so

Required each new hire,
licensed or unlicensed, seeking
employment with a selected
long-term care provider in a
position having direct access to
residents, patients, or clients
was required to have his or her
fingerprints submitted for a
criminal history records check
through the ISP and the FBL
Background check results
came back from the ISP to the
IDPH and were electronically
entered into the HCWR. Any
convictions went into a queue
for a trained employee to make
the determination as to
whether any convictions were
disqualifying. The results of
the background check
determinations were
transmitted electronically to
the health care employer that
initiated the check.

Required cach new

unlicensed hire that provides
direct care or in a long-term
care setting has access to
residents or the resident’s
living quarters, or the
resident’s financial, medical,
or personal records to have a
fingerprint-based criminal
history record check
submitted through the IDPH
as a fee applicant submission.
The background check is to
be done through the ISP.
Background check results
came back from the ISP to
the IDPH and were
electronically entered into the
HCWR. Any convictions
went into a queue for a
trained employee to make the
determination as to whether
any convictions were
disqualifying. The results of
the background check
determinations were
transmitted electronicaily to
the health care employer that
initiated the check.

Required the health care
employer to notify the
applicant that a background
check is required, that the

of his or her criminal records
report, and if hired
conditionally may be
terminated if the criminal

applicant has a right to a copy

Required the health care
employer to notify the
applicant that a background
check is required, that the
applicant has a right to a copy
of his or her criminal records
report, if hired conditionally
may be terminated if the
criminal records report

Required the health care
employer to notify the
applicant that a background
check is required, that the
applicant has a right to a copy
of his or her criminal records
report, if hired conditionally
may be terminated if the
criminal records report
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Prior to the CMS Pilot . -

Changes Made for the Pilot
Period

Changes Made as a Result
of Lessons Learned in the |
Pilot )

records report indicates
disqualifying convictions
unless a fingerprint
background check validates
that he or she does not have a
disqualifying conviction.

indicates disqualifying
convictions and, if after
originally determined not to
have a disqualifying
conviction, the employer is
later notified of a disqualifying
conviction, the employee will
be terminated. An applicant
has the right to challenge the
accuracy of the criminal
records report through an ISP
established process of Access
and Review.

indicates disqualifying
convictions and, if after
originally determined not to
have a disqualifying
conviction, the employer is
later notified of a
disqualifying conviction, the
employee will be terminated.
An applicant has the right to
challenge the accuracy of the
criminal records report
through an ISP established
process of Access and
Review.

Required the health care
employer to obtain an
authorization from the
applicant to conduct a
criminal history records
check. The employer devised
their own authorization form.

Required the health care
employer to obtain an
authorizatton from the
applicant for IDPH to conduct
a criminal history records
check. A standardized
authorization form is printed
from a web application. The
form also requests applicant to
make a full disclosure of
convictions and administrative
findings. The employer
reviews the authorization and
disclosure form for
disqualifying convictions and
checks specified web sites
such as sex offender, ete. If
the authorization and
disclosure form disqualified
the applicant or if the websites
disqualified the applicant, the
hiring process stopped at that
point.

Required the health care
employer to obtain an
authorization from the
applicant for IDPH to
conduct a criminal history
records check. A
standardized authorization
form is printed from a web
application. The form also
requests applicant to make a
full disclosure of convictions
and administrative findings.
The employer reviews the
authorization and disclosure
form for disqualifying
convictions and checks
specified web sites such as
sex offender, ete. If the
authorization and disclosure
form disqualified the
applicant or if the websites
disqualified the applicant, the
hiring process stopped at that
point.

Required the applicant to
submit fingerprints for a
criminal history records
check, if the name-based
background check revealed

Required the applicant to
submit his or her fingerprints
through a livescan vendor in a
manner prescribed by the ISP.
One Statewide contracted

Required the applicant to
submit his or her fingerprints
through a livescan vendor in a
manner prescribed by the ISP.
Requires one or more




- Prior to-the CMS Pil

“Cianges Mage as 3 Result

-of Léssons Learyed i the
- Pilot =2

disqualifying convictions or
was unable to identify the
individual because of several
people with a similar name.
The submission of prints
could be electronic through a
livescan vendor or could be
on ink and rolled cards.

livescan vendor was used
during the pilot. The contract
with the vendor required that
all ten fingerprints be
submitted for the background
check.

contracted livescan vendors
to be used, which allows a
daily file to be electronically
transmitted to the IDPH as
well as transmit the
fingerprint requests
electronically to the ISP
daily. The contract with the
vendor required that all ten
fingerprints be submitted for
the background check.

Required that no heaith care
employer shall knowingly
hire, employ, or retain any
individual who has a
disqualifying conviction in a
position with duties involving
direct care for clients,
patients, or residents.

Required that no health care
employer shall knowingly hire,
employ, or retain any
individual who has a
disqualifying convictionina
position with duties involving
direct care for clients, patients,
or residents and no long-term
care facility shall knowingly
hire, employ, or retain any
individual who has a
disqualifying conviction in a
position with duties that
inrvolve or may involve contact
with residents or access to the
living quarters or the financial,
medical, or personal records of
residents. This applied to
licensed and unlicensed
workers.

Required that no health care
employer shall knowingly
hire, employ, or retain any
individual who has a
disqualifying conviction in a
position with duties involving
direct care for clients,
patients, or residents and no
long-term care facility shall
knowingly hire, employ, or
retain any individual who has
a disqualifying conviction in
a position with duties that
involve or may involve
contact with residents or
access to the living quarters
or the financial, medical, or
personal records of residents.
This applied to unlicensed
workers as the IDPH does not
regulate the licensed workers.

Required immunity from
liability. A health care
employer shall not be liable
for the failure to hire or to
retain an applicant or
employee who has been
convicted of committing or
attempting to commit any
disqualifying offense.

Required immunity from
liability, A health care
employer shall not be liable for
the failure to hire or to retain
an applicant or employee who
has been convicted of
cormitting or attempting to
commit any disqualifying
offense.

Required the IDPH or an
entity responsible for
inspecting, licensing,
certifying, or registering the
health care employer or long-
term care facility to be
immune from liability for
notices given based on the
results of a fingerprint-based
criminal history record check.
A health care employer shall
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not be hiable for the faslure to
hire or to retain an applicant
or employee who has been
convicted of committing or
attempting to commit any

disqualifying offense.
Required a health care Required a health care Required a health care
employer have the right to employer have the right to employer have the right to

conditionally hire an
applicant for up to three
months pending the results of
a background check.

Found in the rules to another
act - The sclected health care
employer shall provide
supervision of the individual
during the three-month
period.

conditionally hire an applicant
for up to three months pending
the results of a background
check.

Found in the rules to another
act - The selected health care
employer shall provide
supervision of the individual
during the three-month period.

conditionally hire an
applicant for up to three
months pending the results of
a background check. During
this time the employee shall
have adequate supervision,
which is the type and
frequency of supervision
required to prevent the risk of
abuse, neglect, or theft
regarding patients, clients, or
residents.

During the grant, staffing
agency workers had their
background checks run by the
health care provider.

Required staffing agencies of
unlicensed health care
workers to conduct the
fingerprint background check
submitter as a fee applicant
request with the IDPH as the
requestor. If the staffing
agency or contracted entity is
unable to have access to the
fingerprint process
established through the Act,
the health care employer may
initiate the fingerprint-based
criminal history records
check for the staffing agency
or contracted entity. The
health care employer may
require that the staffing
agency or contracted entity
reimburse the health care
employer for any
fingerprinting and
background check expenses
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incurred

Required a waiver process
with certain convictions listed
as always disqualifying and
time limits on those that can
be waived.

Required a waiver process
with certain convictions listed
as always disqualifying and
time limits on those that can be
waived.

Required a waiver process
with certain convictions listed
as always disqualifying and
time limits on those that can
be waived. Introduces an

automatic waiver for
convictions of a lesser crime
and a required amount of time
has passed.

Following is a summary of new requirements:

e Centralizes all the waiver processes into IDPH rather than each licensing entity
processing their own waivers. A worker is not allowed to work with a disqualifying
offense, unless a waiver has been granted. The worker cannot work while they are
waiting on the waiver to be processed.

¢ The Act only requires non-licensed direct care and, in long-term care, the access workers
to have the fingerprint background checks, but there is wording that states that the health
care employer may use this process for any of its employees. Any student, applicant or
employee that has a background check through this system will show up on the registry.

o The livescan vendor(s) is allowed to be the health care employer’s designee for paying
the ISP charge.

¢ The health care employer is required to enter the employment category, employment type
and the date of hire within 30 days of hire; the termination date (separation date) within
30 days of terminating an employee; and a verification date annually, which is verifying
that the employee is still working at that facility. This employment information is the
way that IDPH will know where to send any notice of future convictions that are
disqualifying. Entering this employment information is how a worker remains active on
the registry.

¢ The amendment is introducing an automatic waiver. If an applicant meets certain criteria
when the fingerprint background check is received at IDPH, a waiver may be granted at
that time and not require the applicant to submit a waiver application. This will only
apply to certain crimes and certain time limits.

e Schools, other than high schools, conducting training (such as a CNA class) will initiate a
fingerprint background check prior to entry of an individual into the training program.

s Ifan individual is inactive on the Health Care Worker Registry, that individual is
prohibited from being hired to work as a certified nurse aide if, since the individual's
most recent completion of a competency test, there has been a period of 24 consecutive
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months during which the individual has not provided nursing or nursing-related services
for pay. However, if the individual can provide proof of having retained his or her
certification by not having a 24 consecutive month break in service for pay, he or she
may be hired as a certified nurse aide and the new hire date shall be entered into the
Health Care Worker Registry.

Fingerprints must be collected within 10 working days after the student, applicant, or
employee signs the authorization and disclosure form.
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Executive Summary
Introduction

In September 2005, the Michigan Department of Community Health was awarded a $3,500,000
grant to implement a pilot program to require background checks tor direct access workers in
long-term care faciliies The pilot program ran from January 2005 through September 2007.

The pilot program requirements necessitated a change in existing Michigan background check
statutes. In order to be in compliance with the pilot program provisions the statute needed to be
changed to broaden the scope of the background checks to include hospices, hospitals with
swing beds, psychiatric hospitals and home health agencies and to enhance the background
check requirements to include a state and national fingerprint-based check on all prospective
employees. In addition, the new legislation needed to create an appeals process to dispute
incomplete or inaccurate criminal history records. The Michigan Legislature responded by
enacting legislation contained in which was signed by Governor Granholm as Public Acts 27,
28 and 29 of 2006.

The long-term care community in Michigan responded to the call for collaborators with
interest and enthusiasm. Active participants included state agencies and stakeholders
represented by provider membership organizations, advocacy organizations, workers’ unions
and the research community. Their voices and expertise were instrumental in developing the
proposal, developing and passing the legislation, spreading the word about the changes
throughout the state, providing statewide informational trainings, and providing a watchful eye
over the system and its effects.

Although the various players of the collaborative agreed with the goal of providing
greater safeguards for Michigan’s vulnerable adults in long-term care, they were not always in
agreement about how this should be accomplished, to what degree and to what expense.
Meetings were sometimes long, but when they ended consensus had been reached in the
interest of moving forward and accomplishing necessary tasks.

The Michigan Workforce Background Check program consists of two major components: a
Web-based application that allows employers to search available registries for potentialty
disqualifying informanion and a state and federal fingerprint-based criminal history search. The
Web-based application, developed by MSU is a state of the art system that is designed to
facilitate the background check process by providing a user-friendly interface with a
“dashboard” design. The applicauon allows employers to enter demographic information once
for all registry checks and fingerprinung documents, which avoids redundant data entry errors.
The Web application allows providers to access results, print forms, store and manage applicant
records and in a secure environment that is accessible from any computer with Internet access.
It provides a systematic process across the multiple health and human service agencies to
conduct the checks, to disseminate findings, and to follow through on results.
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Efficiencies Gained

Previous to the launch of the pilot system, complete background checks were not
required of all employees with direct access to long-term care residents. Only applicants who
bad not lived in Michigan for the previous three years were required to have fingerprint checks.
For those checks there was no systematic process across the muitiple health and human service
agencies to conduct the checks, to disseminate findings, or to follow through on results.

¢ Michigan laws were enhanced and improved to require all applicants for
employment that would have direct access to undergo a background check.

e Addiionally, all employees who were hired before the effective date of
April 1, 2606, would need to be fingerprinted within 24 months of the
enactment of the laws

e Prior to 2006, the background checks were less comprehensive and primarily
included a “name-based” check of the Internet Criminal History Tool
(ICHAT).

¢ There was no systematic process across the multiple health and human
service agencies to conduct the checks, to disseminate findings, or to follow
through on results.

o The scope of the checks was also enhanced to include hospice, psychiatric
hospitals, and hospitals with swing beds, home health, and intermediate care
facility/mental retardation (ICFs/MR).

Efficiencies of the new system, not previously in place:

Long-term care facilities use the same Web-based program to process background
checks on applicants.

The same registries are checked in the same order for each applicant. Upon
discovery of an exclusionary finding the process stops and fingerprints are not
taken.

All applicants who have no exclusionary findings in the registries must be
fingerprinted, and the fingerprints checked against Michigan criminal history
records and FBI records.

Fingerprinting can be scheduled from within the system.

One fingerprint scanning vendor services the entire state and the contract requires
fingerprinting to occur within 10 days of making an appointment and the site must
be within 50 miles of the applicant. Most people travel under 25 miles to be
fingerprinted.

All records of “hits” (rap sheets) are sent to the appropriate state agency unit (DCH
or DHS) for review and determination of eligibility to work, based on Public Acts
27,28, and 29.

State licensing units have specific analysts to review findings, make eligibility
determinations and communicate results to employers and applicants,
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» Analysts receive appeals and investigate the situations to determine if there was an
error in the records or the record was expunged. They accept or deny the appeal
based on these criterta only.

e All notices of “no hits” are electronically relayed to the Web-based system which
automatically and immediately notifies the employer.

¢ Employers indicate their final hiring decision on the Web-based system,

¢ All necessary forms (consent and disclosure forms, fingerprint request forms, and
notification letters) are generated by the system.

Additional efficiencies include:

e The ability for the two state agencies to request rap sheets from MSP with the click
of a button.

e The ability for MSP to indicate rap sheet dispositions with the click of a button

e Long-term care providers can tell the status of an applicant’s fingerprints by looking
at the Web-based program.

¢ State agencies can view facilities’ records and monitor employers’ compliance with
background check regulations.

Statistics

Total Fingerprints Taken = 115,651
Total Hits = 27.154 (23.5 percent of fingerprints taken)




L ol Percent of Totalu
Fotal Hits Fingerprints takew

Total FP taken = 115,651

Recommendations

Training must be ongoing. It is important to make training available online and to ensure that
the most updated information is accessible. Conferences are useful for providing updates.

Conducting background checks can be costly. Given the high turnover rate of direct access
workers, multiple fingerprinting seems at times unreasonable and may inflate the cost of the
program unnecessarily. Providing for a timeframe wherein facilities may share results or
establishing alternative funding mechanisms is recommended to sustam the program.

Plan to provide ongoing technical assistance. Do not underestimate the need or overestimate
the computer skills and equipment of the users. As users became familiar with the system and
procedures were ironed out, we were able to cut back to one helpline and one telephone
assistant at a time.

State and system people should meet regularly to ensure that all partners are informed and to
keep lines of communication epen. When a new system is being launched that requires the
cooperation and coordination of multiple agencies, group meetings are imperative. After the
system and processes are in place, meetings should continue on a regular basis. This practice
will help maintain communication and keep everyone informed.

Extra staff will need to be employed at the state level. The Michigan system requires that state
analysts review criminal history records and make eligibility determinations based on the law.
New positions had to be created and filled at MDHS and MDCH to meet the staffing needs of
the project. The agency that serves as the central repository for criminal records will also need
at least one full time employee to facilitate processing criminal history records in a timely
manner.
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Using a Web-based system for conducting background checks was a successful means by
which to transform the background check process in Michigan. We see this as a promising
means for use by other states who want to make sweeping changes. The Michigan online
system has been successtully used by thousands of long-term care employers to conduct over
one hundred thousand background checks on employment applicants throughout the state.

One system can be used for multiple employer-types. The current system can easily be
adapted to provide similar background check services to professional nurses, health care
students, and contract agency employees. It can be adapted to allow for agencies that must pay
for the service and for those who are covered by state funds.

Contracting with one agency to provide fingerprinting services statewide provides
consistency and simplifies communication and information sharing. When employers
reported problems faced by their applicants trying to get fingerprinted, we knew the source of
the problem and could call the vendor directly. The vendor, in tum, responded quickly to the
request.

Review of criminal records should only be done by state personnel. The interpretation of laws
can be very complex and often requires the referral to state attorneys to make legal decisions.
State experience with reviewing applicants’ RAP sheets discovered that many records are
missing dispositions and are significantly complex in contacting courts in many jurisdictions to
determine the final disposition of cases.

Healthcare students should be included and/or informed. Students routinely provide direct
care to Jong-term patients on an on-going basis to meet requirements for certification in their
respective programs. These students should be required to have background checks at the
beginning of their respective programs or at least be informed of the potential disqualifying
factors prior to beginning a program in which they could possibly be refused employment.

Staffing and contract agencies should be included, Many facilities utihze temporary workers,
or even outsource entire segments of their workforce to staffing or contract agencies These
companies need access to the background checks system in order to run the checks on
prospective employees that are providing clinical services to patients in long-term care
facilities.

An appeal process is needed. The laws can be too restrictive for minor infractions and people
should be allowed to prove that they have been rehabilitated. A review board should be
established that could grant a waiver. The Michigan Workforce Background Check system is
being modified to incorporate and track the appeal process.

FBI criminal history check is needed. During the first year of implementation, results of the
state and federal background checks indicated that 25-30 percent of the exclusions come from
FBI criminal histories only Further, state criminal history record information in Michigan is
sometimes incomplete; approximately 29 percent of all disqualifying information from
Michigan convictions is found on the FBI record only. Although this is contrary to general
statistics which show that state records are more complete than federal records, analysts
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confirmed disqualifying convictions resulting from Michigan arrests that were reported only on
the FBI criminal record. According to MSP, this results from a breakdown in the process for
reporting arrests to the Law Enforcement Information Network (LEIN) system. In the past,
local law enforcement agencies were instructed to obtain two sets of fingerprints upon arrest
and forward both sets to MSP. MSP would then send one set to the FBI for inclusion in the
AFIS. Some agencies sent a set of fingerprints directly to the FBI, but did not send prints or
information to MSP. MSP 1s addressing this problem by developing software that compares
local records with the LEIN system records and automatically includes information that was
missing from the LEIN system. Until that process is completed, continued checks of the FBI
system is necessary in order to receive the most comprehensive criminal history information

Re-fingerprinting applicants at each change of employment is too expensive. Michigan has
implemented a State Police RAP back process and is formulating a strategy to allow
background checks to be valid for a specified period of time to avoid the extensive cost of re-
fingerprinting this very transient workforce at the end of the Federal pilot. The process will
only require a re-check of registries in the system and a re-fingerprinting after the time period
has elapsed. The time-period would be shorter until the FBI RAP back is deployed, afterwards
it could be extended to a greater time period.

State police must be allocated money to upgrade AFIS and related systems. Michigan State
Police AFIS and related systems are running as much as 40 percent over capacity with the
demands of the long-term care background checks and other competing background check
initiatives. Money should be allocated and time for upgrades planned to support the needs of
the additional background checks on the State Police system resources.

Home-Help agencies should be included. Current program legislation did not address non-
Medicare certified home health or home help agencies that are providing services to the long-
term care community outside of licensed facilities. The agencies provide services in the
patient’s home prior to being placed in managed care settings and can be the most dangerous
location in the continuum of care from the standpoint of vulnerable adults.

Process should be employer/provider based, NOT employee/applicant based. Experience has
shown that having the access and ability to utilize the system and process at the employer level
is a challenge. It would be extremely difficult to educate and support applicants to use the
system statewide. Further, state analysts who are trained and devoted full time to conducting
background checks have built a rapport with local courts and law enforcement. This
relationship is instrumental in the flow of critical information between the departments and
local law enforcement and courts that is crucial in the background check process
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Introduction

In response to a growing concern for the safety of vulnerable adults in long-term care
facilities, Congress authorized a pilot program to determine efficient, effective and economical
methods of conducting background checks on employees of long-term care facilities and
providers. Section 307 of the Medicare Prescription Drug Improvement and Modernization
Act 0of 2003 (Pub. L. 108-173), hereinafter MMA, provided $25 million for a three year pilot
program for state and national background checks for employees of nursing homes; home
health agencies, providers of hospice care, providers of personal care services, residential long-
term care providers: and intermediate care facilities for the mentally retarded. Seven states were
selected to participate in the pilot program: Alaska, Idaho, Iilinois, Michigan, Nevada, New
Mexico and Wisconsin. The pilot program ran from January 2005 through September 2007.

The Michigan Department of Community Health (MDCH) was awarded a $3,500,000
grant to develop a statewide system of conducting background checks on its prospective direct
access employees in long-term care facilities. In partnership with Michigan State University
(MSU), MDCH agreed to enact supporting legislation, develop a Web-based application that
integrated registry databases and implement a background check program in accordance with
Section 307 of the MMA.

The pilot program requirements necessitated a change in existing Michigan background
check statutes. The old law, Public Act 303 of 2002 (MCL §333.20173), required a name-
based state background check on all prospective employees of nursing homes, county medical
care facilities, homes for the aged, and adult foster care facilities who provide direct services to
patients or residents. If the prospective employee had not resided in Michigan for more than
three years, a fingerprint-based national criminal history check was mandated. The statute
provided for provisional employment and provided immunity from liability for facilities
conducting background checks under the Act, but facilities were permitted to share results of
the state background check if the results were less than 24 months old. The cost of background
checks under the existing law was borne by the health facility or agency.

In order to be in compliance with the pilot program provisions the statute needed to be
changed to broaden the scope of the background checks to include hospices, hospitals with
swing beds, psychiatric hospitals and home health agencies and to enhance the background
check requirements to include a state and national fingerprint-based check on all prospective
employees. In addition, the new legislation needed to create an appeals process to dispute
incomplete or inaccurate criminal history records.

The Michigan Legislature responded by enacting the supporting legislation contained in
H.B. 4558, S.B. 621 and S.B. 622 of 2005, which were signed by Governor Granholm as Public
Act 27 (psychiatric hospitals and ICF/MRs), Public Act 28 (nursing homes, county medical
care facilities. homes for the aged, hospitals that provide swing beds, hospices, home health
agencies) & Public Act 29 (adult foster care facilities) of 2006 The successful enactment of
the supporting legislation was due in large part to the support and activism of a broad based
group of stakeholders that included provider advocacy groups and associations, labor unions,
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state agencies. legislators and others who comprise the long-term care community in Michigan.
While the new legislation did not contain a formal appeals board, the laws allowed for a tiered
system of exclusionary time periods based on the severity of an offense, and included a process
for appeal and reconsideration due to an inaccurate record, an expunction of the record, or a
conviction that was set aside. Funding the program was a major obstacle to passage in the
Republican controlled Senate. The final legislation stated that neither health facilities or
agencies nor prospective employees could be charged for the cost of conducting background
checks. During the pilot phase of the program, grant funds were used to subsidize the cost of
background checks in addition to Medicaid match funds. Since the legislation extended the
program and made it permanent in Michigan, securing funding to sustain the program is an
ongoing issue.

The Michigan Workforce Background Check program consists of two major
components: a Web-based application that allows employers to search available registries for
potentially disqualifying information and a state and federal fingerprint-based criminal history
search The Web-based application, developed by MSU is a state of the art system that is
designed to facilitate the background check process by providing a user-friendly interface with
a “dashboard” design. The application allows employers to enter demographic information
once for all registry checks and fingerprinting documents, which avoids redundant data entry
errors. The Web application allows providers to access results, print forms, store and manage
applicant records and in a secure environment that is accessible from any computer with
Internet access. It provides a systematic process across the multiple health and human service
agencies to conduct the checks, to disseminate findings, and to follow through on results.

Michigan implemented a comprehensive statewide program requiring a full fingerprint-
based state and FBI background check for prospective direct access employees in facilities and
agencies in all of Michigan’s 83 counties. The scope of Michigan’s program presented unique
challenges. Access to fingerprinting sites was a major consideration given Michigan’s
demographics. According to the 2000 U.S. Census, Michigan is ranked the eighth most
populous state, with 75 percent of Michigan’s population resides in metropolitan or urban
areas, while 25 percent resides in non-metropolitan, rural areas. The Michigan Center for Rural
Health identifies 57 Michigan counties as rural and 26 counties as urban (when micro is
considered rural), with most of the urban counties located in the southern lower peninsula. The
attached Appendix A is a map of Michigan’s rural and urban counties. The economic impact of
the background check program on the workforce, especially n rural areas, was also a concern.



197
Legislation

The pilot program requirements necessitated a change in existing Michigan background
check statutes. The goals defined in Michigan’s work plan were to enact legislation that
broadens the scope of the background check requirement to long-term care workers in
additional provider settings, provides immunity to facilities and agencies that rely on criminal
history information in making hiring decisions, protects individuals from the upauthorized use
of background check information, and provides for a fair appeal process for individuals who
are adversely affected.

The political climate in Michigan was favorable to expanding and strengthening the
background check laws. Governor Granholm recognized the importance of preparing for the
projected increase in the demand for long-term care services and designated the protection of
vulnerable adults as a priority for her administration. The Governor’s Elder Abuse and Neglect
Task Force was established in May 2005 to offer recommendations on ways to ensure that
Michigan’s senior citizens are protected from abuse, fraud, neglect, and financial exploitation.
The responsibility for implementing recommendations of the task force resides with the
Director of the Department of Community Health, Janet Olszewski, whose support of the
Governor’s strategy and for the pilot program fostered optimism and enthusiasm for the
legislative effort.

Challenges

Three initial challenges were identified by the legislative team. Under the existing law,
health facilities and agencies paid for the cost of the background check, which consisted of a
state name-based criminal history check. Fingerprinting was required only if an individual had
restded in Michigan for less than three years. The cost of the name-based check was $10.00
per search and the fee was waived for non-profit facilities. The new law would have to include
a state and federal fingerprint-based check at a cost of $70.00 per applicant. The facility types
covered under the new law included many small adult foster care homes and home health
agencies, as well as large facilities with thousands of employees. The cost of fingerprint-based
checks was a concern for large and medium facilities, but it was perceived as being overly
burdensome and prohibitive for some small facility types.

Although the political climate in Michigan was favorable to expanding the background
checks for long-term care workers, the economic climate was not ideal for proposing new or
increased fees to generate revenue to fund the program. The legislative team anticipated that
fiscal conservatives in the House and Senate would object to an appropriations provision to
fund the program and that provider associations would strongly object to having facilities pay
for the cost of conducting fingerprint-based background checks, especially given the high
turnover rate for direct care workers in long-term care.

Because the new law would expand the scope of facility types and would expand the
basis for exclusion, labor unions and provider associations expressed concerns about the
potential adverse affect the program may have on the long-term care workforce. Hiring and
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retaining qualified workers for long-term care was already challenging given the shortage of
health care professionals and direct care workers in Michigan and the projected increase in the
need for these workers. Labor umons were specifically concerned about how the new law may
change the terms and conditions of employment for existing employees.

Legislative Strategy

The legislative team at the MDCH served as the lead for the legislative initiative They
recognized that the scope of the proposed background check program would require
cooperation from multiple state agencies and would require broad-based support from
stakeholders in the long-term care community. The legislative strategy began with consultation
with the Governor’s office, whose previous initiatives in the long-term care and elder abuse
prevention identified key stakeholders and had developed a coalition of stakeholders in the
long-term care community. The legislative team called upon key legislators in the House and
Senate who had interest and enthusiasm for the pilot program and a strong commitment to
protecting vulnerable citizens in Michigan. There was growing support among legislators to
require background checks for pilots, commercial truckers, day care providers, educators and a
legislative initiate to require background checks for vulnerable adults was gaining support in
light of several high profile cases of abuse or neglect by caregivers.

Collaboration with stakeholders was critical

The long-term care community in Michigan responded to the call for collaborators with
interest and enthusiasm. Active participants included state agencies and stakeholders
represented by provider membership organizations, advocacy organizations, workers’ unions
and the rescarch community. Their voices and expertise were instrumental in developing the
proposal, developing and passing the legislation, spreading the word about the changes
throughout the state, providing statewide informational trainings, and providing a watchful eye
over the system and its effects. In addition, long-term care providers were instrumental in the
development of the background check interface. They participated in focus groups and in one-
on-one tests of the system interface to provide design feedback, usability and web accessibility
input. They truly reflect one of the measurable outcomes of the Michigan Program for
Background Checks, “an engaged and representative workgroup of stakeholders, consumers,
providers, and state staff.” Listed below are the collaborators that worked to develop the
proposal and work plan, and remained involved throughout the project.

* Michigan Department of Community Health (lead agency)
o Bureau of Health Systems

o Bureau of Health Professionals

Michigan Department of Human Services

Michigan State University

Office of Services to the Aging

Michigan State Police

Michigan Association of Homes and Services to the Aging
AARP Michigan

Michigan Council for Assisted Living

Michigan Quality Care Council

® & 0 o 6 & s
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Michigan Assisted Living Association

Michigan County Medical Care Facilities Council

Michigan Home Health Association

Michigan American Federation of State, County and Municipal Employees
Paraprofessional Healthcare Institute, Office of Michigan Policy

American Federation of State, County and Municipal Employees (AFSCME)
Service Employees International Union

Michigan Office of Long-term Care Ombudsman

* & & 0 5 & & o

An Advisory Board was established to provide guidance and contacts for implementing
the proposed changes. Members included people from the original workgroup that was
comprised of representatives from state agencies and the Michigan Direct Care Workforce
Initiative, a coalition of long-term care providers, provider associations, government
representatives, consumer and advocacy organizations, worker organizations, workforce and
education agencies, researchers, and interested members of the public.

The following subcommittees were formed to address the goals and tasks of the project:

Legislative Committee — This working group was comprised of individuals representing the
long-term care community: labor union representatives, advocacy groups, and state licensing
agencies (including legislative liaisons.) The work of this committee began in February 2005
and was led by the legislative office of MDCH.

Appeals Committee ~ Members of this committee worked on creating rules to govern the
proposed appeals process once the legislation was passed. Unfortunately, the appeals process
was drastically changed by the legislature w the final bills. The bases for appeal were limited
to inaccuracies in the record and proof that a conviction had been expunged or set aside.
Furthermore, State agencies were not authorized to promulgate rules for the appeals process.
The committee disbanded in January 2006.

Research Committee -Principal investigator Dr. Lori Post, and Co-investigators Dr. James
Ochmke and Dr. Sarah Swierenga led the work of gathering statewide data on abuse, neglect
and exploitation of residents in long-term care. This proved to be a difficult task. since there
was no central data gathering mechanism or data storage. Other members of the committee
met to express interest in the data that would be generated from the project. Funding for
research within the project was denied by CMS, as Congress mandated the completion of an
independent evaluator of the pilot, so other funds were obtained for this purpose. As a result,
the commuttee was dissolved.

Public Information Committee — Communication methods were established for the work
group. All participating members had access to Email, so Listservs and an interactive website
were used for communicating and sharing information, which committee members
disseminated regularly to their respective organizations. Status reports on the progress of the
legislation were disseminated by the Governor’s office through a press conference and press
releases were sent from both the Governor’s office and the Department of Community Health,
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Collaboration Challenges

Although the various players of the collaborative agreed with the goal of providing
greater safeguards for Michigan’s vulnerable adults in long-term care, they were not always in
agreement about how this should be accomplished, to what degree and to what expense.
Meetings were sometimes long, but when they ended consensus had been reached in the
interest of moving forward and accomplishing necessary tasks.

The existing law, Public Act 303 of 2002 (MCL §333.20173), required a name-based
state background check on prospective employees who provide direct services or have direct
access to patients or residents of nursing homes, county medical care facilities, and homes for
the aged. A new law needed to add hospices, hospitals with swing beds, psychiatric hospitals
and home health agencies as covered facilities. While the owners, administrators and licensees
of these facility types were in agreement with the overall goal of protecting vulnerable adults,
each group presented unique challenges in meeting the requirements for the pilot program.

Regulations that govern the conditions under which hospice organizations can
participate under the Medicare hospice benefit are contained in the U.S. Code of Federal
Regulations'. Under Part 418.70, a hospice facility must maintain a volunteer staff equal to 5
percent of the total of all patient care hours of all paid hospice employees and contract staff and
must use volunteers in administrative or direct patient care roles. Because the pilot program
specifically excludes volunteers, there were many discussions about how facilities would be
authorized to conduct background checks on these individuals under a law that covered

employees, independent contractors and those granted clinical privileges.

The inclusion of hospitals that provide swing beds presented a problem of identifying
which individuals were required to undergo a background check under the new law. The
source of the problem is that swing beds are not usually in a defined area, especially in smaller
hospitals. All hospital staff may be called upon to provide services to patients occupying swing
beds. A similar problem exists in determining which hospital employees have direct access to
patients in long-term care units or psychiatric units in smaller hospitals. If the prospective
employee had not resided in Michigan for more than three years, a fingerprint-based national
criminal history check was mandated. The statute provided for provisional employment and
provided immunity from liability for facilities conducting background checks under the Act,
but facilities were permitted to share results of the state background check if the results were
less than 24 months old.

The Michigan Legislature responded by enacting the supporting legislation contained in
H.B. 4558, S.B. 621 and S.B. 622 of 20035, which were signed by Governor Granholm as Public
Act 27 (psychiatric hospitals and ICF/MRs), Public Act 28 (nursing homes, county medical
care facilities, homes for the aged, hospitals that provide swing beds, hospices, home health
agencies) & Public Act 29 (adult foster care facilities) of 2006.

! See 42 CFR 418 70 (2000). Hospice Care - Use of volunteers
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The successful enactment of the supporting legislation was due in large part to the support and
activism of a broad based group of stakeholders that included provider advocacy groups and
associations, labor unions, state agencies, legislators and others who comprise the long-term
care community in Michigan. While the new legislation did not contain a formal appeals
board, the laws allowed for a tiered system of exclusionary time periods based on the severity
of an offense, and included a process for appeal and reconsideration due to an inaccurate
record, an expunction of the record, or a conviction that was set aside. The final legislation
stated that neither health facilities or agencies nor prospective employees could be charged for
the cost of conducting background checks Duning the pilot phase of the program, grant funds
were used to subsidize the cost of background checks in addition to Medicaid match funds.
Since the legislation extended the program and made it permanent in Michigan, securing
funding to sustain the program is an ongoing issue.

Program Discussion

Description of the background check program

Michigan’s Workforce Background Check program is authorized by Public Acts 27, 28
and 29 of 2006 (MCL§§ 330.1147, 333.20173a, and 400.734b, respectively ) These statutes
prohibit health facihinies or agencies from employing, contracting with, or granting clinical
privileges2 to an individual who provides direct services to or has direct access to patients or
restdents and has been convicted of certain offenses listed in the Acts by the Michigan
Legislature.

: Facility Types Cmered by PA 27,28 & 29

The Michigan Department of Community Health is the licensing and regulatory agency
for facilities covered under Public Acts 27 and 28, and the Departiment of Human Services
licenses and regulates adult foster care facilities and homes for the aged. Cooperation and

? “Granting clinical privileges” is not applicable to adult foster care facilities.
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collaboration between the two departments was essential in order to implement the legislation
in an efficient and consistent manner. The Michigan Department of Community Health served
as the lead agency during the pilot program and in collaboration with the Department of Human
Services participated in the legislative process, developed procedures and forms and advised on
the design of the Web-based application.

The legislation requires that health facilities or agencies conduct a full background
check on prospective direct access employees, independent contractors or individuals granted
clinical privileges. The full background check consists of a check of available registries and a
state and federal fingerprint-based criminal history check. The following registries and
databases are routinely checked under Michigan’s program:

Office of Inspector General Medicare Exclusion Database
Michigan Nurse Aide Registry

Michigan Public Sex Offender Registry

Offender Tracking and Information System

Internet Criminal Access Tool

A major goal of the pilot program was to provide a systematic process for checking
available registries. This was accomplished by integrating the registries and databases through
the development of a Web-based application. Michigan State University designed the
application in cooperation with the Michigan State Police and the Michigan Department of
Information Technology to provide direct access to state criminal history records and to
integrate the OIG Exclusion database and Michigan Nurse Aide Registry information. One
advantage of the design is that providers initially enter the applicant demographic information
and the information is automatically sent as each registry or database is checked. This
eliminates data entry errors and increases the efficiency of the registry check component.
Results from a check of each registry are displayed immediately within the Web application-
there is no need to go outside the system. The results are recorded as “exclusionary” or “not
exclusionary” by the provider. An exclusionary finding ends the process, saving the cost of
unnecessary fingerprinting.

One of the successes of the program directly relates to utilizing the services of a single
fingerprint vendor. IBT™ (formerly Identix® Identification Services) coordinated the
collection of fingerprints throughout Michigan and worked closely with MSU and MSP to
systematically transmit confirmation of fingerprinting to MSU and digital fingerprint images to
MSP. During the pilot program, IBT™ closely monitored the demand for fingerprinting
services and responded to the need for reasonable access to fingerprinting by dispatching
technicians with mobile Live-Scan devices in rural and heavy traffic areas. In addition, MSU
developers provided a link within the Web application to facilitate scheduling of fingerprint
services. In cases where there the images or confirmation were not communicated, having one
vendor made it easy to track the transmissions and resolve issues in a timely manner.

The following flow chart describes the Miclugan Workforce Background Check system.
The process begins with fingerprinting the prospective employee. IBT captures digital
fingerprints and assigns a Transaction Control Number. This is the primary key that uniquely
identifies each applicant record. Digital fingerprints are sent to MSP who forwards the images
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to the FBL. The results of the national background check are received by MSP. A notification
of a “hit” or “no-hit” is sent by MSP to the Web application at MSU. If there is no hit, a
message is automatically generated by the Web application and immediately sent to the
employer. If a criminal record is located, the results are printed and sent via interdepartmental
mail to the appropriate state agency. Analysts review the criminal history record and make an
employability decision pursuant to the Michigan statutes.

Systems
Communication
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Figure 1: System Communication

The results of the state and federal criminal history check are received by MSP and a
message is sent via email to the Web application indicating whether a criminal history record
was found. If no record was found, the Web application automatically notifies the provider and
generates a form letter indicating same. If a criminal record was found, the application
indicates that the results are pending analysis. A copy of the record is printed by MSP and sent
to analysts at the respective department. The analysts review the record and make an
employability decision pursuant to the statutes.

Michigan’s program incorporates a rapback system whereby all fingerprints submitted
are stored by MSP in a database. Fingerprinting as a result of a subsequent arrest is compared
against the long-term care database and the department is notified immediately via Email of a
change in the criminal history record. An update to the record includes an arrest, arraignment
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or final disposition. Analysts review the updated record and notify the provider when the new
information changes employability or if the new information constitutes a felony arrest or
arraignment, or a conviction for a relevant crime.

Al communication regarding an apphcant record is done through the Web application
and the results of the background check can be viewed within minutes of the analyst’s decision.

Program implementation issues

Distinct facets of the Michigan Program for Background Checks were implemented
concurrently within separate state agencies and MSU. The Michigan Department of
Community Health (MDCH) and the Michigan Department of Human Services (MDHS)
worked to prepare for the system launch by developing policies, writing official documents for
the system to generate, hiring analysts, and preparing the data that would be fed to the system.
Michigan State Police (MSP) contracted with a fingerprint vendor to service the entire state,
upgraded the AFIS system and prepared the Integrated Criminal History Tool (ICHAT) to link
with the Web-based system MSU was developing.

The MSU technology development team worked on building the system, assisting state
IT people with preparing for data integration, creating a user’s instruction module, and testing
the system.

Administrative Structure

Michigan Department of Community Health

As the lead agency, the MDCH coordinated with partner agencies and contractors to
develop the framework for implementing the background check program for long-term care
workers. Orlene Christie, Director of the Legislative & Statutory Compliance Office assumed
primary responsibility for the overall success of the program, succeeding Jan Christensen in
July of 2006.

The background check staff was initially comprised of an operations manager, a grant
manager and a legal analyst. The duties of the operations manager were to direct the activities
of subcontractors and develop a background check training program for providers. In addition,
the operations manager served as a department analyst and, in consultation with the legal
analyst, processed the results of the criminal background search for DCH licensees while
department analyst positions were in the process of being created and approved. The grant
manager was primarily responsible for communicating with the federal project officer
concerning program requirements and budgetary issues as well as coordinating with Michigan
State University to develop forms and supporting documentation for the Web based
application. These positions were subsequently combined into one program manager position
that is responsible for the operational strategy of the program, while the fiscal management
responsibilities were assumed by the Director.

In September, 2006 two department analysts were hired to process the criminal history
records for applicants of DCH licensed/certified facilities and provide support for system users
These positions were created as part of the initial operational protocol as required by the terms
of participation in the pilot program.
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Department analysts review all criminal history records returned by the MSP and federal
searches, contact local courts and law enforcement agencies, determine the employability of
applicants, respond to providers and applicants regarding program related issues, participate in
statewide traming events, and advise on system usability issues.

Michigan State University

Michigan State University subcontracted with the MDCH to develop. build and
maintain the Web-based system for conducting and tracking background checks initiated by
long-term care providers. In addition, MSU was a partner in writing the proposal and operating
the Michigan Program for Background Checks.

The lead Principal Investigator is Dr. Lori Post, Co-Principal Investigators are Dr.
James Oehmbke and Dr. Sarah Swierenga. They are ultimately responsible to the Department of
Community Health and CMS for carrying out the goals and objectives related to building and
operating the online system.

The project manager at MSU has been with the project from its inception and is
responsible to the principal investigator. Duties: organize, schedule and document all
committee meetings; communicate with committee members; document project meetings;
provide regular status reports on project operations at MSU; provide quarterly reports to
MDCH,; provide documentation of MSU activities for reports to CMS and for evaluation
purposes. The project manager was lead author of the operational protocol guide submitted to
CMS, and worked with state agency staff to develop documents to be generated by the Web-
based system. Prior to and after the system was launched, the project manager scheduled,
documented and provided statewide trainings as co-presenter with various committee members.
Other duties include hiring, scheduling, and supervising help desk staff, providing a staff
person to assist the state police with fingerprint and rap sheet processing; assist the system
development team by editing messages and communications to system users.

The Chief Technology Officer (CTO) is responsible to the principal investigator. The
CTO supervised the IT development team, worked with project staff, state and federal
government agencies, and computer hardware and software companies. He networked with
state and federal agencies and translated requirements into application design for the
development team. He developed new process requirements and documentation standards to
ensure compliance with state and federal laws. The CTO provided oversight and leadership to
the development team in standards and coding and data structures. He monitored the technical
environments for integrating state agencies’ systems, and informed partner organizations,
government agencies, academic groups and others concerning processes and plans for the
MPBC. He provided data to support policy decisions and to determine impact and outcomes of
the Web-based background check system.

The technology development team is responsible to the CTO. The team consists of a
lead programmer and two programmers. The original team members have been with the
project since September 2006. Under the direction of the CTO, they designed the Workforce
Background Check website and system for processing applications. They have monitored
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system operations and adapted functionalities as the pilot project progressed and new needs
were identified.

Help Desk personnel provide technical assistance to providers and are responsible to the
project manager Assistance is provided via telephone and email  The Help Desk is currently
staffed during business hours by one technician.

Staffing Issues
Michigan Departments of Community Health and Human Services

Initially, the additional staffing requirements for MDCH and MDHS were projected to
include two department analysts for each agency who would review criminal history records
and determine the employability of applicants. Due to the unexpectedly high number of
criminal history records received by MDCH, two additional support staff were added to
perform clerical functions, maintain a log of calls from providers and applicants, and manage
the data relating to appeals and rap backs that were not integrated into the Web-based
application during the pilot phase.

MDCH, through Michigan State University continues to provide a staff member to the
Michigan State Police to process criminal history records and resolve technical issues. MSP
does not have the bandwidth to dedicate a staff person to the long-term care background check
program due to the concurrent background check requirements for other workforce populations.
Having a staff person at MSP dedicated to this program helps to keep lines of communication
open and provides a direct contact for the technology team when needed.

Michigan State University

It was imperative to hire a chief technology officer experienced in developing a system
that is networked across state agencies. MSU was fortunate to find a person with the
experience and contacts needed to garner cooperation from the State IT people in charge of
important databases and registries. The CTO also had the experience necessary to create a
technology development team with the skills required to develop the system within a
compressed timeframe.

At the time of launch, a response team leader and three technical assistance staff were
hired to handle the system help desk calls. The high volume of calls and emails continued for
the first three months after launch. After that, fewer staff were needed to provide technical
assistance, but it was apparent that a technical assistance helpline would be necessary for the
duration of the pilot.

Operations
As the grantee, MDCH is responsible to ensure the project is in compliance with CMS
requirements.

MDCH and their legislative staff led the Background Check Legislative Committee in
their work to enact new laws to expand the category of workers in long-term care who are
required to be fingerprinted and have background checks conducted.
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MDCH and MDHS worked within their departments to include all levels of
administration in preparing for and managing the changes that came about with the new
legislation. This includes state surveyors who monitor long-term care licensees. MDHS
licensees include adult foster care homes and homes for the aged. MDCH licensees include
skilled nursing facilities, long-term care hospitals, intermediate care facilities (ICF/MRs),
psychiatric hospitals, hospices, and home health agencies. Both state agencies have hired two
analysts to process rap sheets and appeals of long-term care job applicants.

The online background check system and technical assistance help desk are based at
MSU. Having the system and the system help desk in close proximity has two advantages:

1)  Help desk staff can receive quick answers to inquiries that relate to the
technology. The technology team can determine whether the difficulty is on the
user’s end, the system’s end, or involves one of the state agencies. In most cases it
has been a problem with the user, or the user’s computer program.

2)  Help desk staff having quick access to the programmers, means they will be
notified as soon as a communication is sent out statewide that will result 1n calls
for assistance. This provides an opportunity for staff to request clarifications and
fully understand the change before calls are received.

Efficiencies Gained

Previous to the launch of the pilot system, complete background checks were not
required of all employees with direct access to long-term care residents. Only applicants who
had not lived in Michigan for the previous three years were required to have fingerprint checks.
For those checks there was no systematic process across the multiple health and human service
agencies to conduct the checks, to disseminate findings, or to follow through on results.

Through the passage of Public Acts 27 and 28 of 2006, Michigan laws were enhanced
and improved to require all applicants for employment that would have direct access to our
most vulnerable populations — the elderly and disabled - to undergo a background check.
Additionally, all employees who were hired before the effective date of April 1, 2006, would
need to be fingerprinted within 24 months of the enactment of the laws.

Before the new laws were passed, only employees providing direct services to patients
or residents in nursing homes, county medical care facilities, homes for the aged, and adult
foster care facilities were required to undergo some type of background check. Prior to 2006,
the background checks were less comprehensive and primarily included a “name-based” check
of the Internet Criminal History Tool (ICHAT). The FBI fingerprint check was only required
for employees residing in Michigan for less than three (3) years. The previous law also did not
require all employees with direct access to residents in long-term care facilities to undergo a
background check Further, for those persons who were subject to a background check, there
was no systematic process across the multiple health and human service agencies to conduct the
checks, to disseminate findings, or to follow through on results.

With Michigan’s expansion of the laws, all individuals with direct access to residents’
personal information, financial information, medical records, treatment information or any
other identifying information are now also required to be part of Michigan’s Workforce
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Background Check Program in addition to individuals providing direct services to patients.
The scope of the checks was also enhanced to include hospice, psychiatric hospitals, and
hospitals with swing beds, home health, and intermediate care facility/mental retardation
(ICFs/MR).

Efficiencies of the new system, not previously in place:

Long-term care facilities use the same Web-based program to process background
checks on applicants

The same registiies are checked in the same order for each applicant. Upon
discovery of an exclusionary finding the process stops and fingerprints are not
taken.

Al applicants who have no exclusionary findings in the registries must be
fingerprinted, and the fingerprints checked against Michigan criminal history
records and FBI records.

Fingerprinting can be scheduled from within the system.

One fingerprint scanning vendor services the entire state and the contract requires
fingerprinting to occur within 10 days of making an appointment and the site must
be within 50 miles of the applicant. Most people travel under 25 miles to be
fingerprinted.

All records of “hits” (rap sheets) are sent to the appropriate state agency unit (DCH
or DHS) for review and determination of eligibility to work, based on Public Acts
27,28, and 29.

State licensing units have specific analysts to review findings, make eligibility
determinations and communicate results to employers and applicants.

Analysts receive appeals and investigate the situations to determine if there was an
error in the records or the record was expunged. They accept or deny the appeal
based on these criteria only.

All notices of “no hits” are electronically relayed to the Web-based system which
automatically and immediately notifies the employer.

Employers indicate their final hiring decision on the Web-based system.

All necessary forms (consent and disclosure forms, fingerprint request forms, and
notification letters) are generated by the system.

Additional efficiencies include:

The ability for the two state agencies to request rap sheets from MSP with the click
of a button.

The ability for MSP to indicate rap sheet dispositions with the click of a button

Long-term care providers can tel the status of an applicant’s fingerprints by looking
at the Web-based program.
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e State agencies can view facilities’ records and monitor employers’ compliance with
background check regulations.

The system of prescreening applicants using the registry check process within the Web-
based system has led to cost savings by preventing the employer from going beyond the point
of registry checks to fingerprinting, if the applicant’s record shows exclusionary findings.

The online system has provided information about the hiring practices of long-term care
providers that was not clear in the past. It has been reported that there is a high staff turnover
in long-term care facilities. The total number of people who have been fingerprinted and hired
in the past year may be a reflection of this fact. A total of 4,452 licensed facilities are included
in the system via data feeds from both departments. Administrators must log-in at least once to
designate a staff person to use the system or to use it themselves. Only 2,687 administrators
have logged-in to the system and yet 125,795 applications have been processed online.

MDHS expressed concern that some of the small facilities (those with less than 6 beds)
would not have computers or sufficient computer skills to use the Web-based system. To
address this concern, the system was designed to allow MDHS analysts to conduct background
checks on a proxy basis for those who requested it. As it turned out, very few of the facilities
have requested this service. We are unsure if this is because the MDHS licensees who have not
logged-in are the ones without computers or if they have just not hired an employee since 4-1-
06. All notices sent to MDHS licensees are sent electronically and by United States mail, so
they have all been informed of the new laws, the new system and the new processes.

The Background Check System

Statistics (April 1, 2006 through September 30, 2007)




210

~Offender Tracking Information §
ong

Public

Michigan Nurse Aide Reg

Internel Criminal Hislory Acoess Todl ICHATY

1

Table 3: Applicants Excluded by Registry Checks

Registry Checks -Exclusions

0IG,M49,7.5%

-

Figure 2: percent Exclusions by Each Registry



211

iFRL

};‘&Bié 4: Seuree of {fﬁmm‘

Table 8: Svaree 'of Exiclusions:

Disgqualifications -Source

No Hits,
88,497

FOMEVAE BRUA

Figure 3: Overview of Disqualifications- Source



212

Information Technology (IT) enhancements

Efficiencies Gained

Michigan’s Workforce Background Check application was developed through a
partnership between the State of Michigan and Michigan State University. The result was a
state of the art application for managing the background check process for long-term care
providers and state personnel. The Web-based system provides a cohesive integrated process
that saves time and money through incremental screening processes and automated workflow
management of the background check process.

The Workforce Background Check system incorporates automated provider data feeds
from two different state licensing departments, Department of Community Health (DCH) and
Department of Human Services (DHS) through a private secure data link. The data feed
program automatically creates new provider profiles in the system and generates letters with
user login and passwords for those providers. Additionally, the import program edits existing
licensee and facility information and inactivates licensees when they are no longer licensed by
the state. This process is run periodically and is being completely automated to reduce the time
and expense of maintaining the system.

Michigan addressed the challenge of some long-term care providers not being able to
utilize the on-line system by creating a “Proxy” module. This Proxy module enables the
appropriate State analyst (DCH or DHS) to act as the employer/licensee and conduct the
background checks using the documentation mailed or faxed to them by the licensee. The
creation of the proxy module addressed the need for having a cohesive process and database to
track all background check applicants, while still providing an alternative for technologically
challenged people and regions.

The system automatically integrates with five registries: U.S. HHS OIG exclusion list,
Michigan Nurse Aide Abuse Registry, Michigan Public Sex Offender Registry (PSOR),
Michigan Department of Corrections (OTIS) system, and Michigan Internet Criminal History
Access Tool (ICHAT). The registries are incorporated so that a user running background check
only enters the applicant demographics data once on the Michigan Workforce Background
Check system. When the search is initiated by the user, the system automatically sends an
applicant’s search criteria to the registry and displays the results in a new window. The
integration facilitates the registry search process allowing providers a “one-stop” searching of
all available registries, and uncovering exclusionary findings that may not be available through
criminal histories searches alone. In the first year of operations, approximately 5 percent of all
applications initiated were found to have disqualifying offenses on registry searches. These
disqualifications resulted in significant savings by reducing the number of applicants that
required fingerprints. Additionally, long-term care providers may also see a reduction of
expenses by avoiding the hiring and training costs associated with conditionally hiring
employees awaiting criminal history searches and subsequently having to discharge them and
start the process over again.
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The Michigan Workforce Background Check is synchronized with the fingerprint
scheduling system of L1-Identity Solutions Integrated Biometric Technology (IBT). This is the
vendor that contracts with the state to conduct Digital Livescan™ fingerprinting. The
Michigan Workforce Background Check allows applicant data to be passed through the on-line
scheduling tool within the application, or allows the Integrated Biometric Technology (IBT)
phone operators to pull data from the system real-time for those applicants that call the 800-
number to schedule an appointment. IBT provides daily data feeds to the Michigan Workforce
Background Check system indicating which applicants have been printed and the transaction
control number (TCN). The TCN number allows for keying the criminal history search results
when returned to the system from the FBI and MSP. The integration of the two systems reduces
the possibility of data entry errors, and reduces the time to schedule and collect fingerprints.

The Michigan State Police (MSP) Automated Fingerprint Identification System (AFIS)
receives digital fingerprints nightly from IBT’s computer system and processes them
automatically. The AFIS system searches MSP criminal history repositories and transmits
prints automatically to the FBI IAFIS system. Results from the FBI are returned automatically
to the MSP system and the combined results, 1) notify the Michigan Workforce Background
Check system of criminal findings hits/no-hits and, 2) rapsheets are printed and sent via
internal state mail to the appropriate state agency {DCH or DHS). The automatic digital
fingerprint transmission and notifications to the Michigan Workforce Background Check
system result in the majority of criminal history searches being completed within 48 hours of
fingerprinting.

Applicant records in the Michigan Workforce Background Check system are
automatically moved to the state analyst module of the system when the MSP data is received
by the Michigan Workforce Background Check system mdicating an applicant has a criminal
record. The system tracks which analyst is working on an applicant record and provides the
means for the analyst to indicate whether a crime is exclusionary or non-exclusionary, and from
which source the exclusion came (MSP or FBI).

Applicant records in the Michigan Workforce Background Check system are
automatically moved to the licensee screen when MSP data is received indicating an applicant
has no criminal record. System findings in the first complete year of implementation reveal
that approximately 85 percent of applicants have no criminal record. The automatic processes
built into the system means that no manual intervention is required resulting in significant
personnel time savings. The automated management and criminal record updating by the
system makes the entire application process more efficient.

The Michigan Workforce Background Check licensee/employer module allows the
provider to manage applications that are waiting final hire decisions. Licensee’s designated
user may view the final fitness determination received from the state via an electronic letter and
indicate whether they intend to hire the applicant, or withdraw the person from the process.
This process has led to significant savings by the state by not sending hard copies for the
approximately 85 percent of applicants that do not have a criminal record. Hard copies are
only necessary for those applicants who are determined to be unemployable.
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Collaboration and support among multiple State and Federal IT departments was crucial
to program success. A coalition of representative personnel with support from top-level
leadership was critical in order to ensure success of the program. Integration had to be
completed with multiple systems crossing state departmental boundaries throughout the
planning and development of the Michigan Workforce Background Check system.
Additionally, personnel time for IT support and modifications to state data system needs to be
aligned to support development of the Michigan Workforce Background Check system.

Electronic digital fingerprinting was a key success factor in the system. The digital scan
dramatically speeded up the processing of prints and ensured a much higher accuracy rate.

Michigan deployed a RAP back process during the first year of development that is
being incorporated into the Michigan Workforce Background Check system. The RAP back
provides immediate notification to the state within hours of arrest or arraignment of individuals
that have had their prints taken as long-term care job applicants. State analysts review RAP
back notifications and make determinations as to the possibulities of exclusionary crimes. The
analyst then notifies the applicable providers.

Unexpected Outcomes

Estimates during the planning stage were that only 7-8 percent of applicants would have
criminal history findings that required review for employability by a state analyst. Afier one-
year of implementation Michigan has experienced approximately double (15 percent) the
anticipated applicants with criminal history findings. The number of RAP sheets that have
cnmes with missing dispositions resulted in a significant workload for analysts.

Multiple fingerprinting of individuals has proven to be very costly. Legislation needs to
allow for individuals background checks to be carried over to multiple employers for a
specified time-period to reduce the time and expense of processing repeated checks on one
individual.

Variances in computer skills, access to Internet, and technology created a significant
workload for the help-desk personnel in supporting basic computer questions. Many of the
questions and support needs were not in regard to the system design, but more to general
computer usage (e.g., firewall settings, printing documents, browser version, driver updates.)
Anticipating the user support needed during initial program launch and peak periods can be
challenging.

Staffing and contract agencies and their employees that provide services on a regular
basis in covered facilities do not have access to the system. These agencies are not regulated
and do not have access to run their employees through the system. Additionally the
contract/staffing employees may provide services in multiple facilities over time and
background checks need to be conducted by a particular facility in order to provide services
and this must be repeated for each provider that is not under the same owner.
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Program costs and use of funds

Michigan’s pilot program is a statewide program that utilizes a unique mechanism for
payment of the cost of background checks. Pursuant to Public Acts 27, 28 and 29 of 2006 the
department may not charge employees or employers for fees associated with a criminal history
check implemented through MDCH and MDHS. As a result, MDCH utilized grant funds to
subsidize a portion of the cost of conducting background checks in addition to Medicaid match
funds and State general funds. Financial details of the program are included as Attachment B.

The total cost of the pilot program was $9,665,633, exceeding the grant award of
$3,500,000, which includes administrative costs (agency staff, system development and project
management), and fees associated with the registry checks and the fingerprint-based
background check. The majority of the cost of the program was due to the cost of background
checks, which accounted for 73 percent of the total.

Table 6: Cost of Pilot Program

Most of the registry databases are accessed at no charge, including the OIG Exclusions
database. the Michigan Nurse Aide Registry, the Michigan Public Sex Offender Registry and
the Offender Tracking Information System. The entire cost of registry checks results from the
inclusion of a state name-based check of the Law Enforcement Information Network (LEIN).
Michigan State Police maintains this database and grants public access for a fee of $10.00 per
search. Access is given at no charge to non-profit facilities and MSP has agreed to charge
MDCH for only 30 percent of all search conducted as part of the workforce background check
program This database contains much of the same information available through a fingerprint-
based search, and allows providers to review most Michigan convictions for disqualifying
information before proceeding to the fingerprint-based search. The inclusion of this database
creates a cost savings to the program by eliminating unnecessary fingerprinting and fingerprint-
based searches.
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Breakdown of Background Chieck Costs
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Figare 4: Breakdown of Background Check Cost

The fees charged for fingerprinting and conducting the state and federal background check are
shown in Table 7 below.

| 816,00 | $30.00 L $24.00 | $70.00

Table 7: Cost of Fingerprint-based Search

The MSP fee is legislatively mandated and therefore non-negotiable. As of October 1, 2007,
the FBI fee was reduced to $19.25 for electronic submissions.

Over the course of the pilot program, approximately 50 percent of all background check
requests were from nursing homes. Adult foster care facilities accounted for 26 percent, homes
for the aged initiated 8 percent of all background checks while home health agencies accounted
for almost 9 percent of the total.
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Actions to sustain background check program

The Michigan laws made the program for background checks for long-term and hospice
workers a permanent statute.  Efforts to secure funding for the program are ongoeing and
include considerations to share the cost of the background check with facilities and agencies, as
well as securing other general fund resources. Changes to the current legislation will be
necessary in order to share the costs with providers, but may be feasible if the cost of
conducting background checks remains as a reimbursable Medicaid expense.
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RECOMMENDATIONS

Training must be ongoing. It is important to make training available online and to ensure that
the most updated information is accessible. Conferences are useful for providing updates.

Conducting background checks can be costly. Michigan’s current legislation requires a new
background check each time an individual transfers to a facility under different ownership.
Given the high turnover rate of direct access workers, multiple fingerprinting seems at times
unreasonable and may inflate the cost of the program unnecessarily. Providing for a timeframe
wherein facilities may share results or establishing alternative funding mechanisms is
recommended to sustain the program.

Plan to provide technical assistance for the long haul. Do not underestimate the need or
overestimate the computer skills and equipment of the users. There will be increased phone
and email activity when changes in policy or operations occur. When the system was launched
extra help and a second phone line was needed to handle the unanticipated calls received.
Errors in notification letters sent by the State caused confusion that could not have been
predicted. This is an eventuality that must be expected with any new system. As users became
familiar with the system and procedures were ironed out, we were able to cut back to one
helpline and one telephone assistant at a time.

State and system people should meet regularly to ensure that all partners are informed and to
keep lines of communication open. When a new system is being launched that requires the
cooperation and coordination of multiple agencies, group meetings are imperative. After the
system and processes are in place, meetings should continue on a regular basis. This practice
will help maintain communication and keep everyone informed.

Keep in mind that the success of the process is the goal. Personality conflicts and changes in
personnel must not derail the work of the partnership. If procedures for communication are set
up at the beginning, the work of the partnership should continue to move forward.

Extra staff will need to be employed at the state level. The Michigan system requires that state
analysts review criminal history records and make eligibility determinations based on the law.
New positions had to be created and filled at MDHS and MDCH to meet the staffing needs of
the project. The volume of criminal history records requiring a review was greater than
anticipated due in part to the high turnover rate in the long-term care workforce. States must
have sufficient funds to staff the program appropriately in order to avoid delays in processing
criminal background check results. The agency that serves as the central repository for
criminal records will also need at least one full time employee to facilitate processing criminal
history records in a timely manner.
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Using a Web-based system for conducting background checks was a successful means by
which to transform the background check process in Michigan. We see this as a promising
means for use by other states who want to make sweeping changes. The Michigan online
system has been successfully used by thousands of long-term care employers to conduct over
one hundred thousand background checks on employment applicants throughout the state.

One system can be used for multiple employer-types. The current system can easily be
adapted to provide sinular background check services to professional nurses, health care
students, and contract agency employees. It can be adapted to allow for agencies that must pay
for the service and for those who are covered by state funds.

Contracting with one agency to provide fingerprinting services statewide provides
consistency and simplifies communication and information sharing. When employers
reported problems faced by their applicants trying to get fingerprinted, we knew the source of
the problem and could call the vendor directly. The vendor, in turn, responded quickly to the
request.

Review of criminal records should only be done by state personnel. The interpretation of laws
can be very complex and often requires the referral to state attorneys to make legal decisions.
State experience with reviewing applicants’ RAP sheets discovered that many records are
missing dispositions and are significantly complex in contacting courts in many jurisdictions to
determine the final disposition of cases.

Healthcare students should be included and/or informed. Students routinely provide direct
care to long-term patients on an on-going basis to meet requirements for certification in their
respective programs. These students should be required to have background checks at the
beginning of their respective programs or at least be informed of the potential disqualifying
factors prior to beginning a program in which they could possibly be refused employment.

Staffing and contract agencies should be included. Many facilities utilize temporary workers,
or even outsource entire segments of their workforce to staffing or contract agencies. These
companies need access to the background checks system in order to run the checks on
prospective employees that are providing clinical services to patients in long-term care
facilities.

An appeal process is needed. The laws can be too restrictive for minor infractions and people
should be allowed to prove that they have been rehabilitated. A review board should be
established that could grant a waiver. The Michigan Workforce Background Check system is
being modified to incorporate and track the appeal process.

FBI criminal history check is needed. During the first year of implementation, results of the
state and federal background checks indicated that 25-30 percent of the exclusions come from
FBI criminal histories only. Further, state criminal history record information in Michigan is
sometimes incomplete; approximately 29 percent of all disqualifying information from
Michigan convictions is found on the FBI record only. Although this is contrary to general
statistics which show that state records are more complete than federal records, analysts
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confirmed disqualifying convictions resulting from Michigan arrests that were reported only on
the FBI criminal record. According to MSP, this results from a breakdown in the process for
reporting arrests to the Law Enforcement Information Network (LEIN) system. In the past,
local law enforcement agencies were instructed to obtain two sets of fingerprints upon arrest
and forward both sets to MSP. MSP would then send one set to the FBI for inclusion in the
AFIS. Some agencies sent a set of fingerprints directly to the FBI, but did not send prints or
information to MSP. MSP is addressing this problem by developing software that compares
local records with the LEIN system records and automatically includes information that was
missing from the LEIN system. Until that process 1s completed, continued checks of the FBI
system is necessary in order to receive the most comprehensive criminal history information.

Re-fingerprinting applicants at each change of employment is too expensive. Michigan has
implemented a State Police RAP back process and is formulating a strategy to allow
background checks to be valid for a specified period of time to avoid the extensive cost of re-
fingerprinting this very transient workforce at the end of the Federal pilot. The process will
only require a re-check of registries in the system and a re-fingerprinting after the ume period
has elapsed. The time-period would be shorter until the FBI RAP back is deployed, afterwards
it could be extended to a greater time period.

State police must be allocated money to upgrade AFIS and related systems. Michigan State
Police AFIS and related systems are running as much as 40 percent over capacity with the
demands of the long-term care background checks and other competing background check
initiatives. Money should be allocated and time for upgrades planned to support the needs of
the additional background checks on the State Police system resources.

Home-Help agencies should be included. Current program legislation did not address non-
Medicare certified home health or home help agencies that are providing services to the long-
ferm care community outside of licensed facilities The agencies provide services in the
patient’s home prior to being placed in managed care settings and can be the most dangerous
location in the continuum of care from the standpoint of vulnerable adults.

Process should be employer/provider based, like Michigan’s, NOT employee/applicant based.
Experience has shown that having the access and ability to utilize the system and process at the
employer level is a challenge. 1t would be extremely difficult to educate and support applicants
to use the system statewide. Further, state analysts who are trained and devoted full ume to
conducting background checks have built a rapport with local courts and law enforcement. This
relationship is instrumental in the flow of critical information between the departments and
local law enforcement and courts that is crucial in the background check process.
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Appendix A- Michigan Rural Counties

Michigan's
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Appendix B- Public Act 27 of 2006

STATE OF MICHIGAN
93RD LEGISLATURE
REGULAR SESSION OF 2006

Introduced by Reps. Vander Veen, Green, Zelenko, Anderson, Stewart, Kolb, Lipscy. hooiman, Meyer,
Newell, Williams, Farrah, LaJoy, Hopgood, Brandenburg, Clack, Accavitti, Gleason. Shaffer, Nofs,
Ward, Byrum, Sak, Stahl, Moolenaar, Palsrok, Gillard, Ball, Booher, Byrnes, Caul, Cushingberry,
Espinoza, Gonzales, Hansen, Hildenbrand, Jones, Kahn, David Law, Lemmons, 11I, Lemmons, Jr.,
Marleau, Mayes, Mortimer, Pearce, Polidori, Proos, Rocca and Murphy

ENROLLED HOUSE BILL No. 5448

AN ACT to amend 1974 PA 258, entitled “An act to codify, revise, consolidate, and classify the laws relating to
mental health; to prescribe the powers and duties of certain state and local agencies and officials and certain private
agencies and dividuals; to regulate certamn agencies and facilities providing mental health services; to provide for
certain charges and fees; to establish civil admission procedures for individuals with mental 1llness or developmental
disability; to establish guardianship procedures for individuals with developmental disability; to establish procedures
regarding indrviduals with mental 1liness or developmental disability who are in the crinminal justice system; to provide
for penalties and remedies; and to repeal acts and parts of acts,” by amending section 147 (MCL 330.1147), as amended
by 1991 PA 40, and by adding section 134a.

The People of the State of Michigan encct

Sec. 134a. (1) Except as otherwise provided in subsection (2), a psychiatric facibity or intermediate care facility for
people with mental retardaton shall not employ, independently contract with, or grant chnucal pnvileges to an
individual whe regularly has direct access to or provides direct services to patients or residents m the psychiatnic
facility or intermediate care facility for people with mental retardation after the effective date of this section if the
individual satisfies 1 or more of the following:

(a) Has been convicted of a relevant crime descrnibed under 42 USC 1320a-7.

(b) Has been convicted of any of the follow g telomes, an attempt or conspiracy to commit any of those felomes, or
any other state or federal <nme that 1s simular to the felonies described i this subdivision, other than a felony for a
relevant crime described under 42 USC 1320a-7, unless 15 years have lapsed since the individual completed all of the
terms and conditions of s or her sentencing, parole, and probation for that conviction prior to the date of apphication
for employment or chimcal privileges or the date of the execution of the independent contract:

(i} A felony that involves the mtent to cause death or serious impairment of a body function, that results in death

or sertous imparrment of a body function, that involves the use of force or violence, or that mvolves the threat of the
use of force or violence,

() A felony involving cruelty or torture.

(1) A felony under chapter XXA of the Michigan penal code, 1931 PA 328, MCL 750.145m to 750.145r.

(11 A felony mvolving crimmal sexual conduct

(¥} A felony mvolving abuse or neglect.

(18)

Act No. 27

Public Acts of 2006

Approved by the Governor

February 16, 2006

Filed with the Secretary of State

February 17, 2006

EFFECTIVE DATE: See act for multiple effective dates

(1) A felony invelving the use of a firearm or dangerous weapon.

(va) A felony involving the diversion or adulteration of a preseription drug or other medications.

(c) Has been convicted of a felony or an attempt or conspiracy to commit a felony, other than a felony for a relevant
cnime described under 42 USC 1320a-7 or a felony described under subdivision (b), unless 10 years have lapsed since
the individual completed all of the terms and conditions of his or her sentencing, parole, and probation for that
conviction prior to the date of application for employment or climcal privileges or the date of the execution of the
independent contract

(d) Has been convicled of any of the following misdemeanors, other than a misdemeanor for a relevant crime
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descnbed under 42 USC 1320a-7, or a state or federal crime that is substantially similar to the misdemeanors described
in this subdivision, within the 10 years immediately preceding the date of application for employment or climcal
privileges or the date of the execution of the independent contract:

(1) A rmusdemeanor involving the use of a firearm or dangerous weapon with the mtent to injure, the use of a firearm

or dangerous weapon that results in a personal injury, or a misdemeanor involving the use of force or violence or the
threat of the use of force or violence.

(1) A muisdemeanor under chapter XXA of the Michigan penal code, 1931 PA 328, MCL 750.145m to 750.145r.

(1) A misdemeanor involving criminal sexual conduct.

(1v) A nusdemeanor involving cruelty or torture unless otherwise provided under subdivision (e).

(v) A misdemeanor involving abuse or neglect.

{e) Has been convicted of any of the following misdemeanors, other than a misdemeanor for a relevant cnime
descnibed under 42 USC 1320a-7, or a state or federal crime that 1s substantially stmilar to the misdemeanors described
in this subdivision, within the 5 years immediately preceding the date of application for employment or clinical
privileges or the date of the execution of the independent contract:

(i) A misdemeanor involving cruelty 1f commutted by an individual who 1s less than 16 years of age.

(ify A misdemeanor involving home invasion.

{ii1) A musdemeanor 1nvolving embezzlement.

(1v} A misdemeanor involving neghgent homicide.

(v} A musdemeanor involving larceny unless otherwise provided under subdivision (g).

(v1) A misdemeanor of retail fraud in the second degree unless otherwise provided under subdivision {g).

(vir) Any other misdemeanor wmvolving assault, fraud. theft, or the possession or delivery of a controlled substance
unless otherwise provided under subdivision (d), (f), or ()

(f) Has been convicted of any of the following misdemeanors other than a misdemeanor for a relevant crime
described under 42 USC 1320a-7, or a state or federal crime that 1s substantially ssinilar to the misdemeanors desenbed
in this subdivision, within the 3 years immediately preceding the date of application for employment or clinical
privileges or the date of the execution of the independent contract:

{1} A misdemeanor for assault 1f there was no use of a firearm or dangerous weapon and no mntent to commit murder

or mfhct great bodily mjury.

(1) A misdemeanor of retail fraud in the third degree unless otherwise provided under subdivision (g).

{1il) A misdemeanor under part 74 of the public health code, 1978 PA 368, MCL 333.7401 to 333.7461, unless
otherwise provided under subdivision (g).

(g) Has been convicted of any of the following misdemeanors, other than a misdemeanor for a relevant cnme
described under 42 USC 1320a-7, or a state or federal crime that 1s substantially similar to the misdemeanors described
in this subdivision, withmn the year immediately preceding the date of application for employment or clinical privileges
or the date of the execution of the independent contract:

(1) A misdemeanor under part 74 of the public health code, 1978 PA 368, MCL 333.7401 to 333.7461, 1f the individual,
at the ime of conviction, is under the age of 18.

(1) A misdemeanor for larceny or retail fraud m the second or third degree (f the individual, at the time of

conviction, is under the age of 16,

(h} Is the subject of an order or disposttion under section 16b of chapter IX of the code of crinunal procedure, 1927

PA 175, MCL 769 16b.

(i) Has been the subject of a substantiated findmg of neglect, abuse, or misappropriation of property by a state or
federal agency pursuant to an investigation conducted 1n accordance with 42 USC 13951-3 or 1396r.

(2) Except as otherwise provided in subsection (3), a psychiatric facility or intermediate care facility for people with
mental retardation shall not employ, mndependently contract with, or grant privileges to an individual who regularly has
direct access 1o or provides direct services o patients or residents m the psychiatric facility or intermedsate care facility
2

for people with mental retardation after the effective date of this section until the psychatric facility or intermediate
care facility for people with mental retardation conducts a cnomnal hustory check i comphance with subsection (4), This
subsection and subsection (1) do not apply to any of the following:

(a) An mdividual who 1s employed by, under independent contract to, or granted clinical privileges n a psychatric
facility or intermediate care facibity for people with mental retardation before the effectiv e date of this section. Within
24 months after the effective date of this section, an idividual who 1s exempt under this subdivision shall provide the
depariment of state police with a set of fingerprints and the department of state police shall input those fingerprints
nto the automated fingerprint identification system database established under subsection (12). An individual who 1s
exempt under this subdivision is not hnnted to working within the psychiatne facihity or intermediate care facility for
people with mental retardation with which he or she is employed by, under independent contract to, or granted climcal
privileges on the effective date of this section. That individual may transfer to another psychiatric facility or
mtermediate care facility for people with mental retardation that is under the same ownership with which he or she was
employed, under contract, or granted privileges. {f that mdividual wishes to transfer to another psychiatric faciiity or
miermediate care facility for people with mental retardation that is not under the same ownership, he or she may do 50
provided that a criminal history check 1s conducted by the new psychiatric facitity or intermediate care facility for
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people with mental retardation 1n accordance with subsection (4) 1f an individual who is exempt under this subdivision
13 subsequently convicted of a crime described under subsection (1)(a) through (g) or found to be the subject of a
substantiated finding described under subsection (1)(1) or an order or disposition described under subsection { i(h), or
is found to have been convicted of a relevant cnime descnbed under subsection {1)(a), then he or she 1s no Jonger exempt
and shall be ternmunated from employment or denied employment.

(b) An individual who 15 an independent contractor with a psychiatric facility or intermediate care facility for people
with mental retardation if the services for which he or she 1s contracted 1s not directly related to the provision of
services to a patient or resident or if the services for which he or she 1s contracted allows for direct access to the
patients or residents but is not performed on an ongoing basis. This exception includes, but 1s not limited to, an
individual who independently contracts with the psychiatric facility or intermediate care factlity for people with mental
retardation to provide utility, maintenance, construction, or commumcations services.

(3) An individual who applies for employment eather as an employee or as an independent contractor or for chinical
privileges with a psychiatric facility or intermediate care facility for people with mental retardation and has recerved a
good faith offer of employment, an independent contract, or chimcal privileges from the psychatric facility or
intermediate care facility for people with mental retardation shall give written consent at the time of apphcation for the
department of state police to conduct an initial criminal history check under this section, along with identification
acceptable to the department of state police.

(4) Upon receipt of the written consent and 1dentification required under subsection (3), a psychiatric facility or
mtermediate care facility for people with mental retardation that has made a good faith offer of employment or an
independent contract or clinical privileges to the apphcant shall make a request to the department of state police to
conduc! a crimynal history check on the applicant, to input the applicant’s fingerprints into the automated fingerprint
identification system database, and to forward the applicant’s fingerpnnts to the federal bureau of investigation. The
department of state police shall request the federal bureau of investigation to make a determination of the existence of
any national criminal history pertaining to the applicant. The applicant shall provide the department of state police with
a set of fingerprints. The request shail be made 1n a manner prescribed by the department of state pohice. The
psychiatric factlity or intermedhate care facibity for people with mental retardation shall make the written consent and
dentification available to the department of state police. The psychiatric facility or intermediate care facility for people
with mental retardation shall make a request to the relevant licensing or regulatory department to conduet a check of
all relevant registnies established pursuant to federal and state taw and regulations for any substantiated findings of
abuse, neglect. or misappropniation of property. If the department of state police or the federal bureau of investigation
charges a fee for conducting the initial criminal history check, the charge shall be paid by or reimbursed by the
department with federal funds as provided to implement a pilot program for national and state background checks on
direct patient access employees of long-term care facilities or providers m accordance with section 307 of the Medicare
prescription drug, improvement, and modermzation act of 2003, Public Law 108-173. The psychiatric facility or
intermediate care facility for people with mental retardation shall not seek reimbursement for a charge imposed by the
department of state pohice or the federal bureau of investigation from the individual who 1s the subject of the imtial
crimunal history chech. A psychatric facility or mtermediate care facility for people with mental retardation, a
prospective employee, or a prospective independent contractor covered under this section may not be charged for the
cost of an nittal criminal history check required under this section. The department of state police shall conduct 2
criminal history check on the applicant named i the request. The department of state police shall provide the
department with a written report of the cniminal history check conducted under this subsection if the criminal history
check contamns any criminal history record information. The report shall contain any criminal history record information
on the applicant maintained by the department of state police. The department of state police shall provide the results
of the federal bureau of mvestigation determination to the department within 30 days after the request is made. If the
requesting psychiatnic facihity or mtermediate care facility for people with mental retardation 1s not a state department
3

or agency and 1f a criminal conviction 1s disclosed on the wnitten report of the criminal history check or the federal
bureau of investigation determination, the department shall notfy the psychiatric facility or intermediate care facility
for people with mental retardation and the applicant in writing of the type of crime disclosed on the written report of
the criminal history check or the federal bureau of investigation determination without disclosing the details of the
crime. Any charges imposed by the department of state police or the federal bureau of mvestigation for conducting an
initial criminal history check or makimg a determination under this subsection shall be paid 1 the manner required
under this subsection. The notice shall include a statement that the applicant has a nght to appeal a decision made by
the psychiatric facility or intermediate care facility for people with mental retardation regarding his or her employment
eligibihity based on the criminal background check. The notice shall also include information regarding where to file
and descnibing the appellate procedures established under section 20173b of the pubhc health code, 1978 PA 368,
MCL 333 201 73b.

(5) If a psychiatric facihity or intermediate care facihty for people with mental retardation determines it necessary

to employ or grant clinical pnivileges to an applicant before recerving the results of the applicant’s criminal history check
under this section, the psychiatric facility or intermedate care facility for people with mental retardation may
conditionally employ or grant conditional cliscal privileges to the individual if all of the following apply:

{a) The psychiatric facility or intermediate care facility for people with mental retardation requests the criminal
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istory check under this section upon conditionally employing or conditionally granting clinical privileges to the
individual.

(b) The individual signs a statement m writing that indicates ali of the following:

(i) That he or she has not been convicted of | or more of the cnimes that are described in subsection (1)(a) through (g)
within the applicable time period prescribed by each subdivision respectively.

(i) That he or she 15 not the subject of an order or disposition described in sabsection (1)(h).

(121) That he or she has not been the subject of a substantiated finding as described in subsection (1)(i).

(1v) The indrvidual agrees that, if the information i the criminal history check conducted under this section does not
confirm the mdividual’s statements under subparagraphs (#) through (#0), hus or her employment or climical privileges
will be terminated by the psychiatric facihity or intermediate care faciltty for people with mental retardation as required
under subsection (1) unless and unti the mndividual appeals and can prove that the mformauon s incorrect

(v) That he or she understands the conditions deseribed 1n subparagraphs (1) through (sv) that result in the

termination of his or her employment or clinical privileges and that those conditions are good cause for termimation.
(6) The department shall develop and distribute a model form for the statement required under subsection (3){b).

The department shall make the mode! form available to psychiatnc facihities or mtermecdiate care facihities for people
with mental retardation subject to this section upon request at no charge

(7) Tf an individual 1s employed as a conditional employee or 1s granted conditional chnical privileges under
subsection (5), and the report described m subsection (4) does not confirm the indwvidual’s statement under

subsection (5)(b)(1) through (u1), the psychiatric facility or intermediate care facility for people with mental retardation
shall termunate the individual’s employment or clinical privileges as required by subsection (1).

(8) An individual who knowingly provides false information regarding his or her identity, cnminal convictions, or
substantiated findings on a statement described in subsection (30 ¥7) through (1) is gty of a misdemeanor
punishable by imprisonment for not more than 93 days or a fine of not more than $500.00, or both,

(9) A psychiatric facility or intermediate care facihity for people with mental retardation shall use crivmnal history
record information obtained under subsection (4) only for the purpose of evaluating an apphcant’s quahfications for
employment, an independent contract, or climical privileges in the position for which he or she has applied and for the
purposes of subsections (5) and (7). A psychiatric facthity or intermediate care facility for people with mental retardation
or an employee of the psychiatric facility or mtermediate care facility for people with mental retardation shall not
disclose criminal history record information obtained under subsection (4) to a person who is not directly involved in
evaluating the apphcant’s qualifications for employment, an independent contract, or chimical privileges. An individual
who knowingly uses or dissermnates the criminal history record information obtained under subsection (4) in violation
of this subsection 1s guilty of a misdemeanor punishable by imprisonment for not more than 93 days or a fine of not more
than $1,000.00, or both Upon written request from another psychiatric facility or intermedtate care facility for people
with mental retardation, health facihity or agency, or adult foster care facility that is considenng employing,
independently contracting with, or granting clintcal privileges to an individual, a psychratric facility or intermedsate care
faciiity for people with mental retardation that has obtamed cniminal history record 1nformation under this section on
that mdividual shall, with the consent of the applicant, share the information with the requesting psychiatric facility or
mtermediate care facihity for people with memial retardation, health facility or agency, or adult foster care facility.
Except for a knowng or intentional release of false information, a psychiatric facuity or intermediate care facility for
people with mental retardation has no habihity m connection with a criminal background check conducted under this
section or the release of crimunal fustory record information under this subsection.
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(10) As a condition of continued employment, each employee, independent contractor, or individual granted clinical
privileges shall do each of the following:

(a) Agree i writing to report to the psychiatnic facility or mtermediate care facility for people with mental

retardation immediately upon being arraigned for 1 or more of the crinunal offenses listed 1n subsection (1)(a)

through (g), upon being convicted of 1 or more of the criminal offenses listed in subsection (1)(a) through (g), upon
becoming the subject of an order or disposttion described under subsection {1)(h), and upon being the subject of a
substantiated finding of neglect, abuse, or misappropriation of property as described m subsection (1){(s). Reporting of
an arraignment under this subdivision 1s not cause for termination or denial of employment

(b} If a set of fingerprints 1s not already on file with the department of state police, provide the departiment of state
police with a set of fingerprints.

(11) In addstion to sanctions set forth in this act, a licensee, owner, administrator, or operator of a psychiatne faclity
or mtermediate care facility for people with mental retardation who knowingly and willfully fails to conduct the crimmal
history checks as required under this section is guilty of a misdemeanor punishabie by umprisonment for not more than
1 year or a fine of not more than $5,000.00, or both.

{12) In collaboration with the department of state police. the department of information technology shall establish

an automated fingerpnint identsfication system database that would allow the department of state police to store and
maintasn all fingerprints submitted under this section and would provide for an automatic notification if and when a
subsequent ¢iiminal arrest fingerprint card subnutted into the system matches a set of fingerprints previously
submutted in accordance with this section. Upon such notification, the department of state police shall immediately
notify the department and the department shall immediately contact the respective psychiatric facility or intermediate
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care facility for people with mental retardation with which that individual 1s associated. Information in the database
established under this subsection 1s confidential, is not subject to disclosure under the freedom of information act, 1976
PA 442, MCL 15.231 to 15.246, and shall not be disclosed to any person except for purposes of this act or for Jaw
enforcement purposes.

(13) Within 1 year after the effective date of the amendatory act that added this sechon, the department shall submit

a written report to the legislature regarding each of the following:

(a) The impact and effectiveness of this amendatory act.

(b) The feasibihty of implementing crimimal history checks on volunteers who work in those psychiatric facilities or
intermediate care facilities for people with mental retardation and on state agency employees who are mvolved in the
licensing of those psychiatric facilities or intermediate care facilities for people with mental retardation and regulation
of those employees.

(¢} The amount of federal funds provided to implement a pilot program for national and state background checks on
direct access employees of long-term care facilities or providers, the amount of those funds expended to date, and the
amount of those funds remaining.

{14) Within 3 years after the effective date of this section, the department shall submit a written report to the
legistature outlinmg a plan to cover the costs of the cnminal history checks required under this section if federal funding
1s no longer available or1s inadequate to cover those costs.

(15) By March 1, 2007, the department and the department of state police shall develop and nmplement an electronic
web-based system to assist those psychiatric facilities or intermediate care facilities for people with mental retardation
required to check relevant registries and conduct crimmal history checks of 1ts employees and independent contractors
and to provide for an automated notice to those psychiatric facilities or mtermediate care facilities for people with
raental retardation for those individuals inputted in the system who, since the istiat check, have been convicted of a
disquahfying offense or have been the subject of a substanuiated finding of abuse, neglect, or misappropnation of
property.

{16) As used tn this section:

(a) “Adult foster care facility” means an adult foster care facility licensed under the adult foster care facility

heensing act, 1979 PA 218, MCL 400.701 to 400.737.

(b) “Direct access™ means access to a patient or resident or to a patient’s or resident’s property, financial

mformation, medical records, treatment information, or any other identifying information.

{c) “Health facihty or agency™ means a health facility or agency that 15 a nursing home, county medical care facility,
hospice, hospital that provides swing bed serices. home for the aged, or home health agency and licensed as required
under article 17 of the public health code, 1978 PA 368, MCL 333.20101 10 333.22260.

{d) “Home health agency™ means a person certified by Medicare whose business is to provide to individuals in therr
places of residence other than i a hospital, nursing home, or county medical care facility 1 or more of the following
services: nursing services, therapeutic services, social work services, homemaker services, home health aide services,
or other related services.

(e) “Independent contract” means a contract entered into by a health facihty or agency with an individual who
provides the contracted services mdependently or a contract entered mto by a health faciitty or agency with an
organization or agency that employs or contracts with an individual after complymng with the requirements of this
section to provide the contracted services to the health facility or agency on behalf of the orgaruzation or ageacy.

(f) “Medicare™ means benefits under the federal Medicare progiam estabhished under ntie X VIi1 of the social

secunty act, 42 USC 1395 to 1395guy

Sec. 147. Except as otherwise provided 1n sections 134a and 149b, psychiatric hospitals or units operated by the state
or federal government are exempt from sections 134 through 150,

Enacting section 1. Section 134a of the mental health code, 1974 PA 258, MCL 330.1134a, as added by this
amendatory act, takes effect Apnil 1, 2006, since the department has secured the necessary federal approval to utthze
federal funds to resmburse those facilities for the costs incurred for requesting a national criminal history check to be
conducted by the federal bureau of investigation and the department has filed written notice of that approval with the
secretary of state.

Enacting section 2. This amendatory act does not take effect unless all of the following bulls of the 93rd Legisiature
are enacted into law:

{a) Senate Bill No. 621.

{b) Senate Bill No. 622.

{c) House Bill No 5168

This act 1s ordered to take immediate effect.

Clerk of the House of Representatives

Secretary of the Senate

Approved Governor
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Appendix C- Public Act 28 of 2006
ActNo. 28
Pubhc Acts of 2006
Approved by the Governor
February 16, 2006
Filed with the Secretary of State
February 17, 2006
EFFECTIVE DATE: See act for multiple effective dates
STATE OF MICHIGAN

93RD LEGISLATURE

REGULAR SESSION OF 2006

Introduced by Senators Birkholz, Cropsey, Gilbert, Patterson, Stamas, Toy and Allen

ENROLLED SENATE BILL No. 621

AN ACT to amend 1978 PA 368, entitled "An act to protect and promote the public health; to codify, revise,
consolidate, classify, and add to the laws relating to public health; to provide for the prevention and control of
diseases and disabilities; to provide for the classification, administration, regulation, financing, and maintenance of
personal, environmental, and other heaith services and activities; to create or continue, and prescribe the powers
and duties of, departments, boards, commissions, councils, committees, task forces, and other agencies; to
prescribe the powers and duties of governmental entities and officials; to regulate occupations, facilities, and
agencies affecting the public health; to regulate health maintenance organizations and certain third party
administrators and insurers; to provide for the imposition of a regulatory fee; to provide for the levy of taxes
against certain health facilities or agencies; to promote the efficient and economical delivery of health care
services, to provide for the appropriate utilization of health care facilities and services, and to provide for the
closure of hospitals or consolidation of hospitals or services. to provide for the collection and use of data and
information; to provide for the transfer of property; to provide certain immunity from liability; to regulate and
prohibit the sale and offering for sale of drug paraphemalia under certain circumstances; to provide for the
implementation of federal law; to provide for penalties and remedies; to provide for sanctions for violations of this
act and local ordinances; to provide for an appropriation and supplements; to repeal certain acts and parts of acts;
to repeal certain parts of this act; and to repeal certain parts of this act on specific dates," (MCL 333.1101 to
333.25211) by adding sections 20173a and 20173b; and to repeal acts and parts of acts.

The People of the State of Michigan enact:

Sec. 20173a. (1) Except as otherwise provided in subsection (2), a health facility or agency that is a nursing home,
county medical care facility, hospice, hospital that provides swing bed services, home tor the aged, or home health
agency shall not employ, independently contract with, or grant clinical privileges to an individual who regularty
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has direct access to or provides direct services to patients or residents in the health facility or agency after the
effective date of this section if the individual satisfies 1 or more of the following:

(a) Has been convicted of a relevant crime described under 42 USC 1320a-7.

(b) Has been convicted of any of the following felonies, an attempt or conspiracy to commit any of those felonies,
or any other state or federal crime that is similar to the felonies described in this subdivision. other than a felony
for a relevant crime described under 42 USC 1320a-7, unless 15 years have lapsed since the individual completed
all of the terms and conditions of his or her sentencing, parole, and probation for that conviction prior to the date
of application for employment or clinical privileges or the date of the execution of the independent contract:

(7} A felony that involves the intent to cause death or serious impairment of a body function, that results in death or
serious impairment of a body function that involves the use of force or violence, or that involves the threat of the
use of force or violence.

(ify A felony involving cruelty or torture.

(iif) A felony under chapter XXA of the Michigan penal code, 1931 PA 328, MCL 750.145m to 750.145r.

(iv) A felony involving criminal sexual conduct.

() A felony involving abuse or neglect.

(vi) A felony involving the use of a fircarm or dangerous weapon.

(vii) A felony mvolving the diversion or adulteration of a prescription drug or other medications.

(c) Has been convicted of a felony or an attempt or conspiracy to commit a felony, other than a felony for a
relevant crime described under 42 USC 1320a-7 or a felony described under subdivision (b), unless 10 years have
lapsed since the individual completed all of the terms and conditions of his or her sentencing, parole, and
probation for that conviction prior to the date of application for employment or clinical privileges o1 the date of the
execution of the independent contract.

(d) Has been convicted of any of the following misdemeanors, other than a misdemeanor for a relevant crime
described under 42 USC 1320a-7, or a state or federal crime that is substantially similar to the misdemeanors
described in this subdivision, within the 10 years immediately preceding the date of application for employment or
clinical privileges or the date of the execution of the independent contract:

(7) A misdemeanor involving the use of a firearm or dangerous weapon with the intent to injure, the use of a
firearm or dangeious weapon that results in a personal injury, or a misdemeanor involving the use of force or
violence or the threat of the use of force or violence.

(i1} A misdemeanor under chapter XXA of the Michigan penal code, 1931 PA 328, MCL 750.145m to 750.145r.
(iify A misdemeanor involving criminal sexual conduct.

(iv) A misdemeanor involving cruelty or torture unless otherwise provided under subdivision (e).

(v) A misdemeanor involving abuse or neglect.

() Has been convicted of any of the following misdemeanors, other than a misdemeanor for a relevant crime
described under 42 USC 1320a-7, or a state or federal crime that is substantially similar to the misdemeanors
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described in this subdivision, within the 5 years immediately preceding the date of application for employment or
clinical privileges or the date of the execution of the independent contract:

(i) A misdemeanor involving cruelty if committed by an individual who is less than 16 years of age.

(i7) A misdemeanor mvolving home nvasion.

(iii} A misdemeanor involving embezzlement.

(iv) A misdemeanor involving negligent homicide.

(v) A misdemeanor involving larceny unless otherwise provided under subdivision (g).

(vi) A misdemeanor of retail fraud in the second degree unless otherwise provided under subdivision (g).

{vif) Any other misdemeanor involving assault, fraud, theft, or the possession or delivery of a controlled substance
unless otherwise provided under subdivision {d), (f), or (g).

(f) Has been convicted of any of the following misdemeanors, other than a misdemeanor for a refevant crime
described under 42 USC 1320a-7, or a state or federal crime that is substantially similar to the misdemeanors
described in this subdivision, within the 3 years immediately preceding the date of application for employment or
clinical privileges or the date of the execution of the independent contract:

(i) A misdemeanor for assault if there was no use of a firearm or dangerous weapon and no intent to commit
murder or inflict great bodily injury.

(ii) A misdemeanor of retail fraud in the third degree unless otherwise provided under subdivision (g).
(#ii) A misdemeanor under part 74 unless otherwise provided under subdivision (g).

(g) Has been convicted of any of the following misdemeanors, other than a misdemeanor for a relevant crime
described under 42 USC 1320a-7, or a state or federal crime that is substantially similar to the misdemeanors
described in this subdivision, within the year immediately preceding the date of application for employment or
clinical privileges or the date of the execution of the independent contract:

(i) A misdemeanor under part 74 if the individual, at the time of conviction, is under the age of 18.

(#i} A misdemeanor for larceny or retail fraud in the second or third degree if the individual, at the time of
conviction, is undet the age of 16.

(h) Is the subject of an order or disposition under section 16b of chapter IX of the code of criminal procedure,
1927 PA 175, MCL 769.16b.

(i) Has been the subject of a substantiated finding of neglect, abuse, or misappropriation of property by a state or
federal agency pursuant to an investigation conducted in accordance with 42 USC 1395i-3 or 1396r.

(2) Except as otherwise provided in subsection (5), a health facility or agency that is a nursing home, county
medical care facility, hospice, hospital that provides swing bed services, home for the aged, or home health agency
shall not employ, independently contract with, or grant privileges o an individual who regularly has direct access
to or provides direct services to patients or residents in the health facility or agency after the effective date of this
section unti! the health facility or agency conducts a criminal history check in compliance with subsection (4).
This subsection and subsection (1) do not apply to any of the following:
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(a) An individual who is employed by, under independent contract to, or granted clinical privileges in a health
facility or agency before the effective date of this section. Within 24 months after the effective date of this section,
an individual who is exempt under this subdivision shall provide the department of state police with a set of
fingerprints and the department of state police shall input those fingerprints into the automated fingerprint
identification system database established under subsection (12). An individual who is exempt under this
subdivision is not limited to working within the health facility or agency with which he or she 1s employed by,
under independent contract to, or granted clinical privileges on the effective date of this section. That individual
may transfer to another health facility or agency that 1s under the same ownership with which he or she was
employed, under contract, or granted privileges. If that individual wishes to transfer to another health facility or
agency that is not under the same ownership, he or she may do so provided that a criminal history check is
conducted by the new health facility or agency in accordance with subsection(4). If an individual who is exempt
under this subdivision is subsequently convicted of a crime described under subsection (1)(a) through (g) or found
to be the subject of a substantiated finding described under subsection (1)(i) or an order or disposition described
under subsection (1)(h). or is found to have been convicted of a relevant crime described under subsection (1)(a),
then he or she is no longer exempt and shall be terminated from employment or denied employment.

(b) An ndividual who is an independent contractor with a health facility or agency that 1s a nursing home, county
medical care facility, hospice, hospital that provides swing bed services. home for the aged, or home health agency
if the services for which he or she is contracted 1s not directly 1elated to the provision of services to a patient or
resident or if the services for which he or she is contracted allows for direct access to the patients or residents but
is not performed on an ongoing basis. This exception includes, but is not mited to, an individual who
independently contracts with the health facility or agency to provide utility, maintenance, construction, or
communications services.

(3) An individual who applies for employment either as an employee or as an independent contractor or for
clinical privileges with a health facility or agency that is a nursing home, county medical care facility, hospice,
hospital that provides swing bed services, home for the aged, or home health agency and has received a good faith
offer of employment, an independent contract, or clinical privileges from the health facility or agency shall give
written consent at the time of application for the department of state police to conduct an initial crimunal history
check under this section, along with identification acceptable to the department of state police.

(4) Upon receipt of the written consent and identification required under subsection (3), a health facility or agency
that is a nursing home, county medical care facility, hospice, hospital that provides swing bed services, home for
the aged, or home health agency that has made a good faith offer of employment or an independent contract or
climcal privileges to the applicant shall make a request to the department of state police to conduct a criminal
history chech on the applicant, to input the applicant's fingerprints into the automated fingerprint identification
system database, and to forward the applicant’s fingerprints to the federal bureau of investigation. The department
of state police shall request the federal bureau of investigation to make a determination of the existence of any
national criminal history pertaining to the applicant. The applicant shall provide the department of state police with
a set of fingerprints. The request shall be made 1 a manner prescribed by the department of state police. The
health facility or agency shall make the written consent and identification available to the department of state
police. The health facility or agency shall make a request to the relevant hicensing or regulatory deparunent to
conduct a check of all relevant registries established pursuant to federal and state law and regulations for any
substantiated findings of abuse, neglect, or misappropriation of property. If the department of state police or the
federal bureau of investigation charges a fee for conducting the initial criminal history check, the charge shall be
paid by or reimbursed by the department with federal funds as provided to implement a pilot program for national
and state background checks on direct patient access employees of long-term care facilities or providers in
accordance with section 307 of the Medicare preseription drug, improvement, and modernivation act of 2003,
Public Law 108-173. The health facility or agency shall not seek reimbursement for a charge imposed by the
department of state police or the federal bureau of investigation from the individual who is the subject of the initial
criminal history check. A health facility or agency, a prospective employee, or a prospective independent
contractor covered under this section may not be charged for the cost of an initial criminal history check required
under this section. The department of state police shall conduct a eriminal history check on the applicant named in
the request. The department of state police shall provide the department with a written report of the criminal
history check conducted under this subsection if the criminal history check contains any criminal history record
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information. The report shall contain any criminal history record information on the applicant maintained by the
department of state police. The department of state police shall provide the results of the federal bureau of
investigation determination to the department within 30 days after the request is made. If the requesting health
facility or agency is not a state department or agency and if a criminal conviction is disclosed on the written report
of the criminal history check or the federal bureau of investigation determination, the department shall notify the
health facility or agency and the applicant in writing of the type of crime disclosed on the written report of the
criminal history check or the federal bureau of investigation determination without disclosing the details of the
crime. Any charges imposed by the department of state police or the federal bureau of investigation for conducting
an initial criminal history check or making a determination under this subsection shall be paid in the manner
required under this subsection. The notice shall include a statement that the applicant has a right to appeal a
deciston made by the health facility or agency regarding his or her employment eligability based on the criminal
background check. The notice shall also mclude nformation regarding where to file and describing the appellate
procedures established under section 20173b.

(5) If a health facility or agency that is a nursing home, county medical care facility, hospice, hospital that
provides swing bed services, home for the aged, or home health agency determines it necessary to employ or grant
clmical privileges to an applicant before receiving the results of the applicant's criminal history check under this
section, the health facility or agency may conditionally employ or grant conditional clinical privileges to the
individual if alt of the following apply:

(a) The health facility or agency requests the criminal history check under this section upon conditionally
employing or conditionally granting clinical privileges to the mdividual.

(b) The individual signs a statement in writing that indicates all of the following:

(i) That he or she has not been convicted of 1 or more of the crimes that are described in subsection (1){a) through
(g) within the applicable tume period prescribed by each subdivision respectively.

(i) That he or she 1s not the subject of an order or disposition described in subsection (1)(h).
(iif) That he or she has not been the subject of a substantiated finding as described in subsection (1)(i).

(iv) The individual agrees that, if the information in the criminal history check conducted under this section does
not confirm the individual's statements under subparagraphs (7) through (iii), his or her employment or clinical
privileges will be terminated by the health facility or agency as required under subsection (1) unless and until the
individual appeals and can prove that the information is incorrect.

(v) That he or she understands the conditions described in subparagraphs (/) through (iv) that result in the
termination of his or her employment or clinical privileges and that those conditions are good cause for
termination.

(6) The department shall develop and distribute a model form for the statement required under subsection (5)(b).
The department shall make the model form available to health facilities or agencies subject to this section upon
request at no charge.

(7) If an individual is employed as a conditional employee or is granted conditional clinical privileges under
subsection (5), and the report described in subsection {(4) does not confirm the individual's statement under
subsection(5)(b)(¥) through (i), the health facility or agency shall terminate the individual’s employment or
clinical privileges as required by subsection (1).

(8) An individual who knowingly provides false mformation regarding s or her identity, criminal convictions, or
substantiated findings on a statement described in subsection (S}(b)(:) through (i) 1s guilty of a misdemeanor
punishable by imprisoriment for not more than 93 days or a fine of not more than $500.00, or both.
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(9) A health facility or agency that is a nursing home, county medical care facility, hospice, hospital that provides
swing bed services, home for the aged, or home health agency shall use criminal history record mnformation
obtained under subsection (4) only for the purpose of evaluating an applicant's qualifications for employment, an
independent contract, or clinical privileges i the position for which he or she has applied and for the purposes of
subsections (5) and(7). A health facility or agency or an employee of the health facility or agency shall not
disclose criminal history record information obtained under subsection (4) to a person who is not directly involved
in evaluating the applicant's qualificanons for employment, an independent contract, or clinical privileges. An
individual who knowmngly uses or disseminates the criminal history record information obtained under subsection
(4) in violation of this subsection 1s guilty of a misdemeanor punishable by imprisonment for not more than 93
days or a fine of not more than $1,000.00, or both. Upon written request from another health facility or agency,
psychiatric facility or intermediate care facility for people with mental retardation, or adult foster care facility that
is considering employing, independently contracting with, or granting clinical privileges to an individual, a health
facility or agency that has obtained criminal history record information under this section on that individual shall,
with the consent of the applicant, share the information with the requesting health facility or agency, psychiatric
facility or imtermediate care facility for people with mental retardation, or adult foster care facility. Except for a
knowing or intentional release of false information, a health facility or agency has no liability in connection with a
criminal background check conducted under this section or the release of crimunal history record information
under this subsection.

(10) As a condition of continued employment, each employee, independent contractor, or individual granted
clinical privileges shall do each of the following:

(a) Agree in writing to report to the heaith facility or agency immediately upon being arraigned for 1 or more of
the criminal offenses listed in subsection (1)(a) through (g), upon being convicted of 1 or more of the criminal
offenses hsted in subsection (1)(a) through (g), upon becoming the subject of an order or disposition described
under subsection {1)(h), and upon being the subject of a substantiated finding of neglect, abuse. or
misappropriation of property as described

in subsection (1)(i). Reporting of an arraignment under this subdivision is not cause for termination or denial of
employment.

(b) If a set of fingerprints is not already on file with the department of state police, provide the department of state
police with a set of fingerprints.

(11) In addition to sanctions set forth i section 20165, a licensee, owner, administrator, or operator of a nursing
home, county medical care facility, hospice, hospital that provides swing bed services, home for the aged. or home
health agency who knowingly and willfully fails to conduct the criminal history checks as required under this
section is guilty of a misdemeanor punishable by imprisonment for not more than 1 year or a fine of not more than
$5,000.00, or both,

(12) In collaboration with the department of state police, the department of information technology shall establish
an automated fingerprint identification system database that would allow the department of state police to store
and maintain all fingerprints submitted under this section and would provide for an automatic notification if and
when a subsequent criminal arrest fingerprint card submitted into the system matches a set of fingerprints
previously submitted in accordance with this section. Upon such notification, the department of state police shall
immediately notify the department and the department shall immediately contact the respective health facility or
agency with which that individual is associated. Information in the database established under this subsection is
confidential, is not subject to disclosure under the freedom of information act, 1976 PA 442, MCL 15.231 to
15.246, and shall not be disclosed to any person except for purposes of this act or for law enforcement purposes.

(13) Within 1 year after the effective date of the amendatory act that added this section, the department shall
submit a written report o the legislature regarding each of the following:

(a) The impact and effectiveness of this amendatory act.
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(b) The feasibility of implementing criminal history checks on volunteers who work in those health facilities or
agencies and on state agency employees who are involved in the licensing of those health facilities or agencies and
regulation of those employees

(c) The amount of federal funds provided to implement a pilot program for national and state background checks
on direct access employees of long-term care facihities or providers, the amount of those funds expended to date,
and the amount of those funds remaming.

(14) Within 3 years after the effective date of this section, the department shall submit a written report to the
legislature outlining a plan to cover the costs of the criminal history checks required under this section if federal
funding is no longer available or is inadequate to cover those costs.

{15) By March 1, 2007, the department and the department of state police shall develop and implement an
electronic web-based system to assist those health facilities and agencies required to check relevant registries and
conduct criminal history checks of its employees and independent contractors and to provide for an automated
notice to those health facilities or agencies for those individuals inputted in the system who, since the initial check,
have been convicted of a disqualifying offense or have been the subject of a substantiated finding of abuse,
neglect, or misappropriation of property.

(16) As used in this section:

(a) "Adult foster care facility” means an adult foster care facility licensed under the adult foster care facility
licensing act, 1979 PA 218, MCL 400.701 to 400.737.

(b) "Direct access” means access to a patient or resident or to a patient's or resident's property, financial
information, medical records, treatment information, or any other identifying information.

(c) "Home health agency” means a person certified by Medicare whose business is to provide to individuals in
their places of residence other than in a hospital, nursing home, or county medical care facility 1 or more of the
following services: nursing services, therapeutic services, social work services, homemaker services, home health
aide services, or other 1elated services.

(d) "Independent contract” means a contract entered into by a health facility or agency with an individual who
provides the contracted services independently or a contract entered mnto by a health facility or agency with an
organization or agency that employs or contracts with an individual after complying with the requirements of this
section to provide the contracted services to the health facility or agency on behalf of the organization or agency.

(e) "Medicare" means benefits under the federal Medicare program established under title XVIII of the social
security act, 42 USC 1395 to 1395ggg.

Sec. 20173b. (1) An individual who has been disqualified from or denied employment by a health facility or
agency that is a nursing home, county medical care facility, hospice. hospital that provides swing bed services,
home for the aged, or home health agency or by a psychiatric facihity or intermediate care facility for people with
mental retardation based on a criminal history check conducted pursuant to section 20173 or 20173a or pursuant to
section 134a of the mental health code, 1974 PA 258, MCL 330.1134a. respectively, may appeal to the department
if he or she believes that the criminal history report is inaccurate, and the appeal shall be conducted as a contested
case hearing pursuant to the administrative procedures act of 1969. The mdividual shall file the appeal with the
director of the department within 15business days after receiving the written report of the criminal history check
unless the conviction contained in the criminal history report is one that may be expunged or set aside. If an
individual has been disqualified or denied employment based on a conviction that may be expunged or set aside,
then he or she shall file the appeal on a form provided by the department within 15 business days after a court
order granting or denying his or her application to expunge or set aside that conviction is granted. If the order is
granted and the conviction is expunged or set aside, then the individual shall not be disqualified or denied
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employment based solely on that conviction. The director shall review the appeal and issue a written decision
within 30 business days after receiving the appeal. The decision of the director is final.

(2) One year after the effective date of this section and each year thereafter for the next 3 years, the department
shall provide the legislature with a written report regarding the appeals process implemented under this section for
employees subject to criminal history checks. The report shall include, but is not limited to, for the immediately
preceding year the number of applications for appeal received, the number of inaccuracies found and appeals
granted with regard to the criminal history checks conducted under section 20173a, the average number of days
necessary to complete the appeals process for each appeal, and the number of appeals rejected without a hearing
and a brief explanation of the denial.

(3) As used in this section, "business day" means a day other than a Saturday, Sunday, or any legal holiday.

Enacting section 1. (1) Section 20173 of the public health code, 1978 PA 368, MCL 333.20173, is repealed
effective April 1, 2006.

{2) Section 20173a of the public health code, 1978 PA 368, MCL 333.20173a, as added by this amendatory act,
takes effect April 1, 2006, since the department has secured the necessary federal approval to utihize federal funds
to reimburse those facilities for the costs incurred for requesting a national criminal history check to be conducted
by the federal bureau of investigation and the department has filed written notice of that approval with the
secretary of state. The department shall issue a Medicaid policy bulletin regarding the payment and reimbursement
for the criminal history checks by April 1, 2006.

(3) Section 20173b of the public health code, 1978 PA 368, MCL 333.20173b, as added by this amendatory act,
takes effect the date this amendatory act is enacted.

Enacting section 2. This amendatory act does not take effect unless all of the following bills of the 93rd
Legislature are enacted into law:

(a) Senate Bill No. 622.
(b) House Bill No. 5168.
(c) House Bill No. 5448,
This act is ordered to take immediate effect.
Secretary of the Senate
Clerk of the House of Representatives
Approved

Governor
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Appendix D- Public Act 29 of 2006

ActNo. 29
Public Acts of 2006
Approved by the Governor
February 16, 2006
Filed with the Secretary of State
February 17, 2006
EFFECTIVE DATE: See act for multiple effective dates
STATE OF MICHIGAN
93RD LEGISLATURE
REGULAR SESSION OF 2006

Introduced by Senators Stamas, Cropsey, Birkholz, Gilbert, Patterson, Toy and Allen

ENROLLED SENATE BILL No. 622

AN ACT to amend 1979 PA 218, entitled "An act to provide for the licensing and regulation of adult foster care
facilities; to provide for the establishment of standards of care for adult foster care facilities; to prescribe powers
and duties of the department of social services and other deparunents; to prescribe certain fees; to prescribe
penalties; and to repeal certain acts and parts of acts,” (MCL 400.701 to 400.737) by adding sections 34b and 34c;
and to repeal acts and parts of acts.

The People of the State of Michigan enact:

Sec. 34b. (1) In addition to the restrictions prescribed in sections 13, 22, and 31, and except as otherwise provided
in subsection (2), an adult foster care facility shall not employ or independently contract with an individual who
regularly has direct access to or provides direct services to residents of the adult foster care facility after the
effective date of this section if the individual satisfies 1 or more of the following:

(a) Has been convicted of a relevant crime described under 42 USC 1320a-7.

(b) Has been convicted of any of the following felonies, an attempt or conspiracy to commit any of those felonies,
or any other state or federal crime that is similar to the felonies descnbed i this subdivision, other than a felony
for a relevant crime described under 42 USC 1320a-7, unless 15 years have lapsed since the individual completed
all of the terms and conditions of his or her sentencing, parole, and probation for that conviction prior to the date
of apphication for employment or the date of the execution of the independent contract:
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(i) A felony that involves the intent to cause death or serious impairment of a body function, that results in death or
serious impairment of a body function that involves the use of force or violence, or that involves the threat of the
use of force or violence.

(ify A felony invelving cruelty or torture.

(iii) A felony under chapter XXA of the Michigan penal code, 1931 PA 328, MCL 750.145m to 750.145r.
(iv) A felony involving criminal sexual conduct.

{v) A felony involving abuse or neglect.

(vi) A felony involving the use of a firearm or dangerous weapon,

(vii) A felony involving the diversion or adulteration of a prescription drug or other medications,

(c) Has been convicted of a felony or an attempt or conspiracy to commit a felony, other than a felony fora
relevant crime described under 42 USC 1320a-7 or a felony described under subdivision (b), unless 10 years have
lapsed since the individual completed all of the terms and conditions of his or her sentencing, parole, and
probation for that conviction prior to the date of application for employment or the date of the execution of the
independent contract.

(d) Has been convicted of any of the following misdemeanors, other than a misdemeanor for a relevant crime
described under 42 USC 1320a-7, or a state or federal crime that is substantially similar to the misdemeanors
described mn this subdivision, within the 10 years immediately preceding the date of application for employment or
the date of the execution of the independent contract:

(i) A misdemeanor involving the use of a firearm or dangerous weapon with the intent to injure, the use of a
firearm or dangerous weapon that results in a personal injury, or a misdemeanor involving the use of force or
violence or the threat of the use of force or violence.

(if) A misdemeanor under chapter XXA of the Michigan penal code, 1931 PA 328, MCL 750.145m to 750.145r.
(i} A misdemeanor involving criminal sexual conduct.

(iv) A misdemeanor involving cruelty or torture unless otherwise provided under subdivision (e).

(v) A musdemeanor involving abuse or neglect.

(e) Has been convicted of any of the following misdemeanors, other than a misdemeanor for a relevant crime
described under 42 USC 1320a-7, or a state or federal crime that 1s substantially similar to the misdemeanors
described in this subdivision, within the 5 years immediately preceding the date of application for employment or
the date of the execution of the independent contract.

(i) A misdemeanor involving cruelty if committed by an individual who is less than 16 years of age.
(i1) A misdemeanor involving home invasion.
(iif) A misdemeanor involving embezzlement.

(/v) A misdemeanor involving negligent homicide.
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{v} A misdemeanor involving larceny unless otherwise provided under subdivision (g).
(vi) A misdemeanor of retail fraud in the second degree unless otherwise provided under subdivision (g).

(vii) Any other misdemeanor involving assault, fraud, theft. or the possession ot delivery of a controlled substance
unless otherwise provided under subdivision (d). (1), o1 (g}

(f) Has been convicted of any of the following misdemeanors, other than a misdemeanor for a relevant crime
described under 42 USC 1320a-7, or a state or federal crime that is substantially similar to the misdemeanors
described in this subdivision. within the 3 years immediately preceding the date of application for employment or
the date of the execution of the independent contract

(/) A misdemeanor for assault if there was no use of a firearm or dangerous weapon and no intent to commit
murder or inflict great bodily injury.

(i) A misdemeanor of retail fraud in the third degree unless otherwise provided under subdivision (g).

(#if) A misdemeanor under part 74 of the public health code, 1978 PA 368, MCL 333.7401 to 333.7461, unless
otherwise provided under subdivision (g).

(g) Has been convicted of any of the following misdemeanors, other than a misdemeanor for a relevant crime
described under 42 USC 1320a-7, or a state or federal crime that 1s substantially similar to the misdemeanors
described in this subdivision, within the year immediately preceding the date of application for employment or the
date of the execution of the independent contract:

(i} A misdemeanor under part 74 of the public health code, 1978 PA 368, MCL 333.7401 to 333.7461, if the
individual, at the time of conviction, is under the age of 18.

(if) A misdemeanor for larceny or retail fraud in the second or third degree if the individual, at the time of
conviction, is under the age of 16.

(h} Is the subject of an order or disposition under section 16b of chapter IX of the code of criminal procedure,
1927 PA 175, MCL 769.16b.

(i) Has been the subject of a substantiated finding of neglect, abuse, or misappropriation of property by a state or
federal agency pursuant to an investigation conducted in accordance with 42 USC 1395i-3 or 1396r.

(2) Except as otherwise provided in subsection (6), an adult foster care facility shall not employ or independently
contract with an individual who has direct access to residents after the effective date of this section unti] the adult
foster care facility conducts a criminal history check in compliance with subsections (4) and (5). This subsection
and subsection(1) do not apply to an individual who is employed by or under contract to an adult foster care
facility before the effective date of this section. Within 24 months afier the effective date of this section, an
individual who is exempt under this subsection shal! provide the department of state police a set of fingerprints
and the department of state police shall input those fingerprints into the automated fingerprint identification system
database established under subsection (12). An individual who is exempt under this subsection 1s not limited to
working within the adult foster care facility with which he or she is employed by or under independent contract
with on the effective date of this section. That individual may transfer to another adult foster care facility that is
under the same ownership with which he or she was employed or under contract. If that individual wishes to
transfer to an adult foster care facility that 1s not under the same ownership, he or she may do so provided that a
criminal history check is conducted by the new facihty n accordance with subsection (4). If an individual who is
exempt under this subsection is subsequently convicted of a crime or offense described under subsection (1)(a)
through (g) or found to be the subject of a substantiated finding described under subsection (1)(i) or an order or
disposition described under subsection (1)(h), or is found to have been convicted of a relevant crime described



238

under subsection (1)(a). he or she is no longer exempt and shall be terminated from employment or denied
employment.

(3) An individual who applies for employment either as an employee or as an independent contractor with an adult
foster care facility and has received a good faith offer of employment or independent contract from the adult foster
care facility shall give written consent at the time of application for the department of state police to conduct an
initial criminal history check under this section. The individual, at the time of initial application, shall provide
identification acceptable to the department of state police.

(4) Upon receipt of the written consent and identification required under subsection (3), the adult foster care
facility that has made a good faith offer of employment or independent contract shall make a request to the
department of state police to conduct a crimmal history check on the individual and input the individual's
fingerprints into the automated fingerprint 1dentification system database, and shall make a request to the relevant
licensing or regulatory department to perform a check of all relevant registries established pursuant to federal and
state law and regulations for any substantiated findings of abuse, neglect, or misappropriation of property, The
request shall be made in a manner prescribed by the department of state police and the relevant licensing or
regulatory department or agency. The adult foster care facility shall make the written consent and identification
available to the department of state police and the relevant licensing or regulatory department or agency. If the
department of state police or the federal bureau of investigation charges a fee for conducting the initial criminal
history check, the charge shail be paid by or reimbursed by the department with federal funds as provided to
implement a pilot program for national and state background checks on direet patient access employees of long-
term care facilities or providers in accordance with section 307 of the Medicare prescription drug, improvement,
and modernization act of 2003, Public Law 108-173. The adult foster care facility shall not seek reimbursement for
a charge imposed by the department of state police or the federal burcau of investigation from the individual who
is the subject of the initial criminal history check. The department of state police shall conduct an initial criminal
history check on the individual named in the request. The department of state police shall provide the department
with a written report of the criminal history check conducted under this subsection that contains a criminal record.
The report shall contain any criminal history record information on the individual maintained by the department of
state police.

(5) Upon receipt of the written consent and identification required under subsection (3), if the individual has
applied for employment either as an employee or as an independent contractor with an adult foster care facility. the
aduit foster care facility that has made a good faith offer of employment or independent contract shall comply with
subsection (4) and shall make a request to the department of state police to forward the individual's fingerprints to
the federal bureau of investigation. The department of state police shall request the federal bureau of investigation
to make a determination of the existence of any national criminal history pertaining to the individual. An
individual described in this subsection shall provide the department of state police with a set of fingerprints. The
department of state police shall complete the criminal history check under subsection (4) and, except as otherwise
provided in this subsection, provide the results of its determination under subsection (4) and the results of the
federal bureau of investigation determination to the department within 30 days after the request is made. If the
requesting adult foster care facility is not a state department or agency and if a criminal conviction is disclosed on
the written report of the criminal history check obtained under subsection (4) or the federal bureau of investigation
determination, the department shall notify the adult foster care facility and the individual in writing of the type of
crime disclosed on the written report of the criminal history check obtained under subsection (4) or the federal
bureau of investigation determination without disclosing the details of the crime. The notification shall inform the
facility or agency and the applicant regarding the appeal process in section 34c. Any charges imposed by the
department of state police or the federal bureau of investigation for conducting an initial criminal history check or
making a determination under this subsection shall be paid in the manner required under subsection (4).

{6) If an adult foster care facility determines it necessary to employ or independently contract with an individual
before receiving the results of the individual's criminal history check required under this section, the adult foster
care facility may conditionally employ the individual if both of the following apply:

(a) The adult foster care facility requests the criminal history check required under this section, upon conditionally
employing the individual.
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(b) The individual signs a written statement indicating all of the following:

(7} That he or she has not been convicted of | or more of the crimes that are described m subsection (1)a) to (g)
within the applicable time period prescribed by subsection (1)Xa) to (g).

(i) That he or she is not the subject of an order or disposition described in subsection (1)}(h).
(i) That he or she has not been the subject of a substantiated finding as described in subsection (1)(D).

(iv) The individual agrees that, if the information in the criminal history check conducted under this section does
not confirm the individual's statement under subparagraphs (i) to (i), his or her employment will be terminated by
the adult foster care facility as required under subsection (1) unless and until the individual can prove that the
information 1s incorrect.

(v) That he or she understands the conditions described in subparagraphs (i) to (iv) that result in the termination of
his or her employment and that those conditions are good cause for termination.

(7) The department shal! develop and distribute the mode! form for the statement required under subsection (6)(b).
The department shall make the model form available to adult foster care facilities upon request at no charge.

(8) If an individual is conditionally employed under subsection (6), and the report described in subsection (4) or
(5), if applicable, does not confirm the individual's statement under subsection (6)(b)(1) to (1), the adult foster care
facility shall terminate the individual's employment as required by subsection (1).

(9) An individual who knowingly provides false information regarding his or her identity, criminal convictions, or
substantiated findings on a statement described in subsection (6)(b)(?) to (##) is guilty of a misdemeanor
punishable by imprisonment for not more than 93 days or a fine of not more than $500.00, or both.

(10) An adult foster care facility shall use criminal history record information obtained under subsection (4) or (5)
only for the purpose of evaluating an individual's qualifications for employment in the position for which he or she
has applied and for the purposes of subsections (6) and (8). An adult foster care facility or an employee of the
adult foster care facility shall not disclose criminal history record information obtained under this section to a
person who is not directly involved in evaluating the individual’s qualifications for employment or independent
contract. An idividual who knowingly uses or disseminates the criminal history record information obtained
under subsection (4) or (5) in violation of this subsection is guilty of a misdemeanor punishable by imprisonment
for not more than 93 days or a fine of not more than $1,000.00, or both, Upon written request from another adult
foster care facility, psychiatric facility or intermediate care facility for people with mental retardation, or health
facility or agency that is considering employing or independently contracting with an individual, an adult foster
care facility that has obtained criminal history record information under this section on that individual shall, with
the consent of the applicant, share the information with the requesting adult foster care facility, psychiatric facility
or intermediate care facility for people with mental retardation, or health facility or agency. Except for a knowing
or intentional release of false information, an adult foster care facility ha~ no Hability in connection with a
background check conducted under this section or the release of criminal history record information under this
subsection.

(11) As a condition of continued employment, each employee or independent contractor shall do both of the
following:

(a) Agree in writing to report to the adult foster care facility immediately upon being arraigned on 1 or more of the
criminal offenses listed in subsection (1)(a) to (g), upon being convicted of 1 or more of the criminal offenses
listed in subsection (1)(a) to (g), upon becoming the subject of an order or disposition described under subsection
(1)(h), and upon becoming the subject of a substantiated finding described under subsection (1)t} Reporting of an
arraignment under this subdivision is not cause for termination or denial of employment.
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(b) If a set of fingerprints is not already on file with the department of state police, provide the department of state
police with a set of fingerprints.

(12) In addition to sanctions set forth in this act, a licensee, owner, administrator, or operator of an adult foster
care facility who knowingly and willfully fails to conduct the criminal history checks as required under this section
is guilty of a misdemeanor punishable by imprisonment for not more than 1 year or a fine of not more than
$5,000.00, or both.

(13) In collaboration with the department of state police, the department of information technology shall establish
an automated fingerprint identification system database that would allow the department of state police to store
and maintain all fingecprints submitted under this section and would provide for an automatic notification at the
time a subsequent criminal arrest fingerprint card submitted into the system matches a set of fingerprints
previously submitted in accordance with this section. Upon such notification, the department of state police shall
immediately notify the department and the department shall immediately contact the respective adult foster care
facility with which that individual is associated. Information in the database established under this subsection is
confidential. 1s not subject to disclosure under the freedom of mformation act, 1976 PA 442, MCL 15.231 to
15.246, and shall not be disclosed to any person except for purposes of this act or for law enforcement purposes.

(14) If an individual independently contracts with an adult foster care facility, subsections (1) and (2) do not apply
if the contractual work performed by the individual s not directly related to the clinical, health care, or personal
services delivered by the adult foster care facility or 1f the individual's duties are not performed on an ongoing
basis with direct access to residents. This exception includes, but is not limited to, an mdividual who
independently contracts with the adult foster care facility to provide utility, maintenance, construction, or
communication services.

(15) Within 1 year after the effective date of the amendatory act that added this section, the department shall
submit a written report to the legislature regarding each of the following:

(a) The impact and effectiveness of this amendatory act.

(b) The feasibility of implementing crimmal history checks on volunteers who work m the adult foster care
facilities and on state agency employees who are involved in the licensing of the adult foster care facthities and
regulation of the employees.

(¢) The amount of federal funds provided to implement a pilot program for national and state criminal history
checks on direct access employees of long-term care facilities or providers, the amount of those funds expended to
date, and the amount of those funds remaining.

(16) By March 1, 2007, the department and the department of state police shall develop and implement an
electronic web-based system to assist the adult foster care facilities required to check relevant registries and
conduct crimmal history checks of its employees and independent contractors and to provide for an automated
notice to the adult foster care facilities for the individuals entered in the systemn who, since the imtial check, have
been convicted of a disqualifying offense or have been the subject of a substantiated finding of abuse, neglect, or
misappropriation of property.

(17) The department shall submit to the legislature not later than 3 years after the effective date of the amendatory
act that added this subsection a written report regarding the department's plan to continue performing criminal
history checks if adequate federal funding is not available to continue performing future criminal history checks.

(18) An adult foster care facility or a prospective employee covered under this section may not be charged for the
cost of an initial criminal history check required under this act.

(19) As used in this section:
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(a) "Direct access” means access 1o a resident or resident’s property, financial information, medical records,
treatment information, or any other identifying information

(b) "Health facility or agency" means a health facility or agency as defined in section 20106 of the public heaith
code, 1978 PA 368, MCL 333.20106.

(c) "Independent contract” means a contract entered into by an adult foster care facility with an individual who
provides the contracted services independently or a contract entered into by an adult foster care facility with an
organization or agency that employs or contracts with an individual after complying with the requirements of this
section to provide the contracted services to the adult foster care facility on behalf of the organization or agency.

(d) "Title XIX" means title XIX of the social security act, 42 USC 1396 to 13961-6 and 1396¢-8 to 1396v.

Sec. 34c. (1) An individual who has been disqualified from or denied employment by an adult foster care facility
based on a criminal hustory check conducted pursuant to section 34a or 34b may appeal to the department if he or
she believes that the criminal history report is inaceurate, and the appeal shall be conducted as a contested case
hearing conducted pursuant to the administrative procedures act of 1969. 1969 PA 306, MCL 24.201 to 24.328.
The individual shall file the appeal with the director of the department within 15 business days after receiving the
written report of the criminal history check unless the conviction contained in the criminal history report is one
that may be expunged or set aside. If an individual has been disqualified or denied employment based on a
conviction that may be expunged or set aside, then he or she shall file the appeal within 15 business days after a
court order granting or denying his or her application to expunge or set aside that conviction is granted. If the order
is granted and the conviction is expunged or set aside, then the individual shall not be disqualified or denied
employment based solely on that conviction. The director shall review the appeal and issue a written decision
within 30 business days after receiving the appeal. The decision of the director is final.

(2) One year after the effective date of this section and each year thereafter for the next 3 years, the department
shall provide the legislature with a written report regarding the appeals process implemented under this section for
employees subject to crimimnal history checks. The report shall include, but s not limited to, for the immedhately
preceding year the number of applications for appeal received, the number of maccuracies found and appeals
granted with regard to the criminal history checks conducted under section 34b, the average number of days
necessary to complete the appeals process for each appeal, and the number of appeals rejected without a hearing
and a brief explanation of the denial.

(3) As used in this section, "business day” means a day other than a Saturday, Sunday, or any legal holiday.

Enacting section 1. Section 34a of the adult foster care facility licensing act, 1979 PA 218, MCL 400.734a, is
repealed effective April 1, 2006.

Enacting section 2, Sections 34b and 34c of the adult foster care facility licensing act, 1979 PA 218, MCL
400.734b, as added by this amendatory act, take effect April 1, 2006, since the department has secured the
necessary federal approval to utilize federal funds to reimburse those facihities for the costs incurred for requesting
a national criminal history check to be conducted by the federal burcau of investigation and the depariment has
filed written notice of that approval with the secretary of state. The department shall issue a Medicaid policy
bulletin regarding the payment and reimbursement for the criminal history checks by April 1, 2006.

Enacting section 3. This amendatory act does not take effect unless all of the following bills of the 93rd
Legislature are enacted into law:

(a) Senate Bill No. 621.

(b) House Bill No. 5168.



(c) House Bill No. 5448.

This act is ordered to take immediate effect,
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Secretary of the Senate
Clerk of the House of Representatives
Approved

Govemor
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EXECUTIVE SUMMARY

Section 307 of the Medicare Prescription Drug, Improvement and Modernization Act
(MMA) of 2003 directed the U.S. Secretary of Health and Human Services, in
consultation with the U. S. Attorney General, to establish a pilot program to identify
efficient, effective, and economical procedures to conduct background checks on
prospective long-term care direct patient access employees,

Nevada was one of sever states selected by the Centers for Medicare & Medicaid
Services (CMS) to participate in the CMS Criminal History Background Check Pilot
Program to improve the efficiency of its fingerprint-based background check process for
workers in long-term care facilities. Specifically, Nevada’s program was able to:

* Create 37 new fingerprint locations where civil applicants will be able to submit
fingerprints electronically.

¢ Improve the infrastructure at Nevada’s Department of Public Safety to allow for
electronic submission of civil applicant fingerprints from law enforcement, state
agencies, private and commercial fingerprint sites.

¢ Reduce the incidence of health care job-hoppers, who previously had been able to
move from employer to employer about every three months, staying one step
ahead of their disqualifying criminal history report. Average background check
processing times declined from about 80 days to less than 20 days during the
course of the program.

e Reduce the fingerprint rejection rate to less than 4 percent in 2007 from a high of
16 percent in 2005.

¢ Determine that about 10 percent of facilities subject to the background checks
were not conducting those checks on their employees and independent
contractors.

o Identify specific statutory changes that might be considered in the next legislative
session.

About 1 to 3 percent of applicants are disqualified by the Department of Public Safety
under Nevada’s statute, a figure that may reflect effective screening by employers prior to
the submission of fingerprints or the increased awareness of the statutory prohibitions in
this state among potential applicants who are thereby discouraged from applying.

Because Nevada’s background check process has been in place since 1997, and the state
looks forward to the formal analysis of the data from the seven states participating in the
pilot program to determine whether these background checks actually improve the quality
of health care in long-term care facilities.
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DISCUSSION
Introduction

Section 207 of the Medicare Prescription Drug, Improvement and Modernization Act
(MMA) of 2003 directed the U.S. Secretary of Health and Human Services, in
consultation with the U.S. Attorney General, to establish a pilot program to identify
efficient, effective, and economical procedures to conduct background checks on
prospective long-term care direct patient access employees. CMS selected seven states to
participate in the pilot: Alaska, Idaho, Illinois, Michigan, Nevada, New Mexico and
Wisconsin. Nevada was awarded grant funds in the amount of $1,891,018 to cover the
costs of the pilot for the period of January 2005 through September 30, 2007,

Nevada has conducted fingerprint-based state and national criminal history background
checks on workers in long-term health care facilities since 1997, before the Centers for
Medicare & Medicaid Services (CMS) Background Check Pilot Program was initiated, so
the state’s primary objective in participating in the program was to explore methods to
make the on-going program more efficient and effective. The state accomplished this
objective primarily through technology improvements, but also by improving procedures
and communication flows.

Nevada Authorizing Legislation

The relevant statutory sections are Nevada Revised Statutes (NRS) 449.176 through
449.188, which are available online at http://leg.state.nv.us/NRS/NRS-449 html.

Since 1997, chapter 449 of the Nevada Revised Statutes (NRS 449) has prohibited certain
licensed health care entities from employing individuals whose fingerprint-based criminal
history background checks revealed convictions for specific offenses, requiring those
entities to submit fingerprints for such checks at the time of hiring and at least every five
years thereafter.

In 1999, independent contractors employed by those entities became subject to the
background check requirements of NRS 449.179. At the same time, specific crimes
against the elderly were added to the list of disqualifying criminal convictions in
NRS 449.188.

In 2005, agencies to provide personal care services in the home were added to the list of
entities required by NRS 449.179 to conduct background checks.

In 2007, specific Medicare and Medicaid convictions were added to the list of
disqualifying criminal convictions in NRS 449.188.

Table 1 (below) summarizes the statutory provisions.

Appendix A addresses specific statutory considerations that may be evaluated in the next
legislative session in 2009.
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Collaboration

The Nevada State Health Division’s Bureau of Licensure and Certification (BLC), part of
Nevada’s Department of Health and Human Services, is the agency that licenses and
regulates health care facilities and other agencies, and was the awardee of the grant.
Working in collaboration with other state agencies, the bureau successfully improved
several processes to increase the efficiency of Nevada’s background check process.

Table 2 (below) summarizes that collaboration.

Table 2. Primary Collaboration

Agency Description

Nevada State Health Division, Bureau of ~ CMS program awardee
Licensure and Certification

Nevada Department of Public Safety, Houses the Central Repository. Determines and reports
Records and Identification Division ~ employment status based on criminal history records
Nevada State Board of Nursing Licenses Certified Nurse Aides and others who represent
many of the employees at long-term care facilities
Nevada Department of Health Care Nevada Medicaid. Current Federal background check
Financing and Policy regulations apply o personal care assistants also covered by
NRS 445.
Program participants Installed live scan fingerprint equipment for civil
applicants.

See Appendix B for complete list

Steering committee Provided community and other agency input to the program
See Appendix C for complete list

BLC worked closely with the Nevada Department of Public Safety (DPS), whose
Records and Technology Division houses the Central Repository and which conducts the
criminal history background checks. This collaboration resulted in information reporting
that was both more comprehensive and more efficient than prior efforts. The program
also subsidized technology infrastructure improvements to allow for civil applicant
fingerprints to be submitted electronically.

BLC also coordinated with the Division of Health Care Financing and Policy
(DHCFP) and the Board of Nursing. DHCFP manages the Nevada Medicaid program,
and BLC wanted to ensure consistency between Nevada statutory requirements for
background checks with the Federal Medicaid requirements for such checks. BLC
worked with the Nursing Board to address the issue of job-hopping, where an individual
who may be licensed by the board, moves from facility to facility every ninety days or so,
staying one step ahead of a disqualifying criminal history report.

BLC collaborated with law enforcement agencies throughout the state, as well as several
state and private agencies, to establish new fingerprint sites throughout the state. A list of
program participants is included in Appendix B.
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BLC established a steering committee to provide industry and community input to the
program. In addition to the state agencies cited above, participants on the committee
included representatives of trade associations, long-term care providers, community
service groups, and fingerprint agencies. A list of participating agencies is included in
Appendix C.

Nevada’s Background Check Program

Nevada’s background check program addressed specific limitations of its existing process
and was able to overcome many of these limitations by applying technology and
modifying some procedures.

Nevada’s Background Check Process

Under Nevada statute, the health care provider (the employer) is required to ensure
completion of the background check for each employee and independent contractor and
to maintain records of those background checks. The provider submits the fingerprints to
DPS who conducts the background check search, evaluates the criminal history and
notifies the provider and BLC whether the individual is:

* Negative — the individual’s criminal history record shows no disqualifying
convictions,

¢ Positive — the individual’s criminal history record shows a disqualifying
conviction, or

¢ Undecided — the individual’s criminal history record shows an arrest for a crime
that will disqualify the individual if, when the case is adjudicated, the individual
is found guilty.

BLC sends a compliance notice to the employer for each Positive response, requiring the
provider to confirm the employment status of the disqualified individual. BLC also
ensures compliance when it conducts periodic inspections of each licensed facility by
examining employment records which are required to include a copy of the criminal
history attestation by the individual, a copy of the fingerprints submitted to DPS and a
copy of the response from DPS.

A comprehensive description of this process is available on the BLC website at
www.health.nv.gov. Click on Bureau of Licensure and Certification, then Criminal
History Background Check.

Prior to the CMS Background Check Pilot Program, DPS notified BLC only of the
Positive responses. During the course of the pilot program, BLC and DPS cooperated to
provide reporting of all background checks conducted on health care workers. This
change now allows BLC to track which agencies are submitting fingerprints, which prints
are rejected and not re-submitted, and system processing times.
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System Limitations

In applying for the CMS Background Check Pilot Program, Nevada sought to address
several functional limitations in its then-current system: processing time, job-hopping,
confusing statutory and regulatory requirements, and system integration.

Processing time: Paper and ink fingerprinting, used for nearly all civil applicants
prior to the pilot, significantly increased the processing time for background
checks, because hard cards required additional scanning processing for input into
the Western Identification Network Automated Fingerprint Identification System
(WINAFIS) used by the Nevada Department of Public Safety, and FBI cards were
mailed to the FBI’s West Virginia facility for processing into the Integrated
Automated Fingerprint Identification System (IAFIS). Processing times of 90 to
120 days or more were not unusual.

Fingerprints rejected for poor quality, not uncommon for paper and ink prints,
significantly increased this processing time as notices were sent to providers to
have individuals re-fingerprinted.

Job-hopping: individuals could take advantage of the lengthy processing time to
move from employer to employer one step ahead of a disqualifying criminal
history report.

Confusing statutory and regulatory requirements: licensing boards for health
care professionals maintain separate regulations which allow them to issue a
license to an individual whose criminal history may prevent that individual’s
employment at the long-term care facilities subject to the statutory prohibitions.
Many providers mistakenly believe that an individual’s professional license
implies that the individual is not disqualified from employment under NRS 449.

System integration: To the extent that civil applicants could use live scan
equipment at third party fingerprinters, such devices were not fully integrated to
allow for electronic submission directly into the WINAFIS and IAFIS databases.

The CMS grant funds allowed Nevada to provide significant technology improvements
that helped to overcome most of these system limitations.

Program Objectives

To address those functional limitations, Nevada’s grant application identified four key
objectives’:

1.

Develop electronic fingerprint capture and transmission for prospective
employees of long-term care facilities through an internal network of agencies
within the Nevada Department of Health and Human Services.

! From Nevada’s original grant application.
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2. Expand electronic fingerprint capture and transmission for prospective employees
of long-term care facilities through an external network of healthcare providers.

3. Develop a statewide database of disqualified prospective employees and develop
a process to address incomplete background checks to determine appropriate
follow-up.

4. Promote stakeholder involvement to recommend background check process
improvement and to address required legislative action for statutory changes, as
needed.

Live Scan Site Program Results

Objectives 1 and 2 were met by establishing subgrants with a variety of agencies to
install live scan fingerprint equipment. Nevada’s program was budgeted for a total of 21
installations, but through careful use of program funds, a total of 37 new live scan sites
were established. A complete list of these sites is available in Appendix B Program
Participants, which includes:

+ Four county agency sites.

* Eleven law enforcement agencies, which added live scan stations for civil
applicants. Prior to this program, only criminal bookings had access to live
scan equipment. This program provided machines for additional stations
for civil applicant fingerprinting.

e Twelve private agencies, including one provider.
¢ Nine state agency sites.
e One site on tribal lands.

Table 3 (below) ranks Nevada’s counties by population and number of health care
facilities subject to the background check statutes, and it shows how the number of new
live scan fingerprint sites created in each county closely tracks those figures, except in
Clark County. All but two of the new private agency sites were created in Clark County.
The table does not include pre-existing sites.

Eleven of Nevada’s 17 counties participated in the live scan subgrant program. Of those
that did not, three had already installed live scan equipment for civil applicants, and the
other three had no healthcare facilities subject to the statute or insufficient population to
Justify the equipment. Pershing County received a subgrant because although there are no
facilities licensed as agencies subject to the statute, their licensed general hospital has a
wing devoted to long-term care, whose employees are subject to the background check
requirements.

? The Nevada Department of Health and Human Services was named the Department of Human Resources
at the time of the grant application.
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Table 3. New Live Scan Installations by County

percent percent percent

Rank County Population Total | Facilities® Total New Sites Total
1 Clark 1,874,837 1% 390 76% 14 38%
2  Washoe 409,085 16% 82 16% 6 16%
3 Carson City 57,701 2% 11 2% 6 16%
4 Lyon 54,031 2% 5 1% 3 8%
5 Douglas 51,770 2% 5 1% 2 5%
6 Elko 48,339 2% 10 2% 1 3%
7 Nye 44,795 2% 3 1% 1 3%
8 Churchill 27,371 1% 3 1% 0 0%
9 Humboldt 17,751 1% 2 0% 1 3%
10  White Pine 9,542 0% 1 0% 0 0%
11 Pershing 6,955 0% 0 0% 1 3%
12 Lander 5,655 0% 1 0% 3 3%
13 Mineral 4,399 0% 1 0% 0 0%
14 Storey 4,110 0% 0 0% 0 0%
15 Lincoin 3,987 0% 1 0% 1 3%
16 FEureka 1,460 0% 0 0% 0 0%
17 Esmeralda 1,262 0% 0 0% 0 0%
TOTAL 2,623,050 100.00% 515*  100.00% 37 100%

*Does not include approximately 150 agencies to provide personal care services in the home, which are
subject to the background check statute but not yet licensed by the state.

Objective 3 was abandoned in favor of improving processing time for background
checks. The original grant application anticipated that a disqualified applicant database,
accessible by prospective employers might address the issue of the lengthy processing
times for background checks. Since a background check is correct only at the moment it
is completed, a database of disqualified applicants was determined to be not effective.
Furthermore, because Nevada’s statutes only authorize issuing the results of the check to
the employer, such a database would have required statutory change.

Nevada’s background check pilot program instead focused on the underlying problem of
that lengthy processing time, by improving the electronic infrastructure at the Department
of Public Safety to accept and process live scan civil applicant fingerprints. At the same
time, DPS was able to improve internal procedures to improve the processing time of
hard card submissions as shown in Figure 1 (below).

Despite the average monthly volume of prospective health care worker background
checks remaining relatively constant at about 1,200 to 1,400 per month, DPS was able to
reduce the average processing time from about 60 to 80 days when the program began to
an average of 20 days at the end.

Live scan submissions are processed even more quickly, averaging only 12.75 days.
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Figure 1. Reduction in background check processing time
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This improved processing time substantially reduces the cost associated with employees
hired provisionally, who subsequently must be terminated when their background check
results prove Positive.

This faster processing time significantly reduces the opportunity for job-hopping. The
most egregious example of a job hopper was one certified nurse aide who had worked for
15 different providers over a period of three years, from 1993 through 1996, changing
jobs about every 90 days to stay ahead of his disqualifying criminal history report.

In 2006, we identified six individuals operating in a similar pattern, but as processing
times improved, we saw fewer incidents of this practice. In 2007, we observed no such
cases.

Another factor influencing processing times was fingerprints rejections. Because Nevada
allows a provider to employ an individual until the background check is complete, the
time it takes to re-fingerprint individuals whose original submission was rejected can
significantly increase the delay in identifying unqualified candidates.

We saw substantial progress in reducing these rejections from over 16 percent when the
program began to less than 1 percent at the end, as shown in Figure 2, below.
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Figure 2. Reduction in percentage of fingerprints rejected
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Implementation Issues

Nevada’s initial grant proposal included a plan to install 21 live scan machines
throughout the state to include one in each county plus four additional machines in

Jashoe and Clark Counties, which together represent 87 percent of the state’s
population. The plan also included funding for staff to operate these machines. Several
questions arose as we started up the program:

& On what basis should the state select a vendor? Would a single machine
configuration meet differing local conditions?

#  Who would operate the equipment after the termination of the program?

e Should the goal of providing at least one machine to every county take priority
over more adequately serving Clatk County where 71 percent of the state’s
population resides and where over 75 percent of the health care providers subject
to the statutory background checks are located?

e« Could the state justify entering into direct competition with existing commercial
fingerprint agencies?

Nevada quickly decided that the best implementation plan was to let the communities
being served decide these issues, and modified its program to provide for program rebates
to any entity that wanted to install its own live scan fingerprint equipment. In exchange
for that subsidy, program participants agreed to provide free fingerprint capture services
to the prospective health care workers who were subject to the background checks during
the pilot period, that is, through September, 2007. The Department of Public Safety
already had in place security regulations that would apply to non-law enforcement
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entities wishing to take and submit fingerprints, and the program required participant
compliance.

As aresult of this program change to use rebates, a total of 37 new civil applicant
fingerprint sites were established. There was sufficient funding to provide rebates to all
entities who agreed to the specific terms of the subgrants. Participants were able to
choose the live scan machine of their choice, so long as it conformed to DPS standards,
and receive a rebate of up 1o $15,800. About half of the participants actually spent more
than that for their equipment, to include specific features that they wanted.

The primary advantages of this rebate approach were:
s More sites were created than originally anticipated: 37 instead of 21,

& New sites were created where they were needed most, as determined by local
conditions, including five new commercial enterprises that had not previously
existed.

®  New sites continue to operate after the end of the program.

The program avoided the issue of entering into direct competition with commercial
agencies by avoiding setting up state agencies specifically for the purpose of
fingerprinting. At the time that the program began, there were three commercial
fingerprint sites in Nevada. Two of the three participated in the program. The third was
prohibited due to circumstances stenyming from a state investigation into
misappropriation of state property. State agencies that participated needed fingerprint
equipment for their own employees, but agreed to fingerprint long-term care workers as a
condition of their subsidy, as a convenience to the community,

By providing rebates to entities setting up as new businesses, the state relied on those
individuals to evaluate the current need in their own communities. That evaluation was

bolstered by knowing that those entities were investing their own funds to establish or
expand their businesses and complete the purchase of their equipment.

Key Pilot Data Resulis
During the pilot program, Nevada tracked the results shown in Table 4.

Table 4. Nevada Background Checl Results

fotion Dot 1/1/2006 ~
(1) | Data collection period 930/2007
{2) | Total applicants screened 27,873
3)

ot

() | Total excluded by name- and fingerprint checks (state and FBI combined) 349 |
) 1 Total excluded by all checks (registries, state, and FBI criminal history checks) 349 |
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NOTE: The shaded area on the above table (items 4, 5 and 6) are mutually exclusive and
collectively exhaustive variables. The sum of the three variables equal item 7.

Additional notes

(1) Prior to January 2006, BLC only collected information about disqualified applicants.
BLC did not track applicant data for those passing the background check.

(2) Counted as total background checks completed, with one background check including
both State and FBI checks. One applicant applying at one facility is counted as one
record. One applicant applying at two different facilities counts as two records.

(3) Nevada does not exclude by registry check. Nevada checks only the sexual offender
registry and flags the background check if there is a positive response, as a back-up to the
fingerprint check.

(4) Nevada does not conduct name-based checks, except in the rare instance of an
individual having no fingerprints that can be raised. Nevada always conducts both the
State and FBI check, regardless of whether the individual is excluded at the state level.
We do not track those excluded only at the state level because Nevada reports to the FBI,
so anyone excluded at the state level would automatically be excluded by the FBI record.

(5) Nevada does track those individuals excluded by their FBI record only, which would
indicate that there is no disqualifying Nevada conviction,

(6) Calculated as the total disqualified minus those disqualified by FBI only.

(7) Includes only those disqualified by fingerprint check. Nevada does not track name
check data.

(8) Includes only those disqualified by fingerprint check. Nevada does not disqualify
based on registry checks.

Background Check Fees

Nevada’s Department of Public Safety charged $21.00 for the state check plus $24.00 for
the national (FBI) check. The national fee changed after pilot, effective October 1, 2007,
to $19.25 for prints submitted electronically and $30.25 for prints submitted on cards.
The state fee did not change. If the fingerprints are rejected for poor quality, the provider
may re-submit new prints twice for no additional charge.

In addition, individual fingerprint agencies, including law enforcement and private
fingerprinters, charge their own fees for collecting fingerprints and printing cards or
submitting electronically. These fees range from a low of $5.00 per card to $15.00 per
card or more. About $10.00 per card is a typical figure. To save this cost, some providers
roll their own employee prints.
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Nevada’s live scan subgrant program required that participants not charge this service fee
to health care workers through September 30, 2007.

Nevada’s statutes require that providers keep in their files copies of the fingerprints
submitted for each employee. Prior to the pilot, providers kept merely a photocopy of the
cards that they mailed to DPS, but with the advent of electronic submission, providers
must now request a printed card in addition to the electronic submission.

Nevada’s statutes require that the provider pay the DPS fee for the background check but
are silent about who must pay the cost, if any, of collecting fingerprints and printing the
card for their files. The statutes also allow the provider to collect up to half of the DPS
fee from the employee; and if the provider chooses to do so, the provider must allow the
employee to pay over time. Several providers on Nevada’s steering committee indicated
that a common practice was to collect this fee from employees only if the employee
resigned within 30 or 60 days of hiring.

Information Technology Enhancements

The primary technology enhancements took place at the Department of Public Safety,
whose plan to provide for electronic connectivity for civil applicant fingerprints was
several years off at the time the program began.

By 2006, all booking agencies in the state were submitting criminal fingerprints
electronically, but there was no infrastructure in place to accept civil applicant
fingerprints electronically and transmit them to WINAFIS and IAFIS.

The three then-existing commercial fingerprint sites were able to transmit civil applicant
fingerprint records electronically to a printer housed at DPS where the records were
printed to cards, which DPS then scanned for entry into WINAFIS and IAFIS.

DPS had a plan to install the equipment that would allow such civil applicant records to
be automatically received and fed directly into the fingerprint systems, but funding was
not available for several years. As a result of the CMS grant funding, DPS was able to
accelerate that program to 2007. This installation included:

+ Hardware: a live scan store and forward device to which civilian agencies could
connect to transmit prints via virtual private networks (VPNs) at their sites.

e Software: to route civil applicant fingerprint records directly to WINAFIS and
IAFIS, as appropriate.

Another technology enhancement was the introduction of electronic data transfer between
DPS, which evaluates the criminal history records, and BLC, which ensures that
providers comply with the disqualifying decisions made by DPS. Prior to the program,
DPS merely sent BLC a photocopy each of the disqualifying notices that they sent to
providers. For BLC to track these disqualifications meant re-entering all the appropriate
data in BLC’s tracking system., The electronic data transfer eliminated re-keying the data.
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An additional benefit of the electronic reporting is that DPS now provides BLC
information on all the NRS 449 background checks, not simply the disqualified results,
so that BLC can track other data, such as processing time or number of background
checks conducted by each facility. This new information flow revealed that about 10
percent of facilities subject to the statute were not submitting any fingerprints.

Program Costs

Nevada’s program was completed using only two-thirds of budgeted funds, as shown in
Table 5, which compares the Award budget with Actual expenditures.

Significant variances to the original budget reflect the change in program focus from
having the state install, operate and maintain live scan equipment and to contract instead
with various agencies to do so at their own expense, with some subsidy from the state.
This change moved substantial funding from Personnel, Fringe Benefits, Travel and
Equipment categories to the Contractual category.

This methodology also allowed the state to avoid spending the originally anticipated
$200,000 for program advertising (category Other), and instead the state was able to
leverage the sales forces of various live scan equipment manufacturers to encourage
agencies to participate in the program.

Personnel costs were also substantially lower because the program was able to use a
higher skilled contract employee for 20-30 hours per week, rather than the four full-time
managerial and administrative employees originally planned. As a result, fringe benefits
did not apply.
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Table 5. Budget vs. Actual Program Costs

AWARD original budget Year 1 Year 2 Year 3 Total
A Personnel 115,485 368,869 368,869 853,223
B Fringe Benefits 30,175 45,263 45,263 120,701
C Travel 9,100 31,796 31,796 72,692
D Equipment 20,954 338,098 47,458 406,510
E Supplies 4,960 4,960 4,960 14,880
F  Confractual 20,000 40,000 60,000
G Construction
H Other 5,808 136,942 136,942 270,692
Subtotal Direct Charges 206,482 965928 635,288 1,807,698
| Indirect Charges 20,830 31,244 31,244 83,318
TOTAL AWARD 227,311 997,172 666,532 1,891,016
ACTUAL expenditures Year 1 Year 2 Year 3 Total
A Personnel 23,436 72,364 113,005 208,805
B Fringe Benefits
C Travel 2,468 377 2,908 5,753
D Equipment 2,319 16,633 102,361 121,213
E Supplies 472 3,555 3,624 7,651
F Contractual 65,444 736,880 802,324
G Construction
H Other 3,323 5,134 9,067 17,524
Subtotal Direct Charges 32,018 163,406 967,845 1,163,270
| _Indirect Charges 3,275 12,363 23,711 39,349
TOTAL ACTUAL 35,203 175,769 991,556 1,202,618
VARIANCE [Actual is percent
more/(less) than Award] Year 1 Year 2 Year 3 Total Variance
A Personnel (92,049) (296,505) (255,864) (644,418) -76%
B Fringe Benefits (30,175) (45,263)  (45,263) (120,701) -100%
C  Travel (6,632) (31,419) (28,888) (66,939) -92%
D Equipment (18,635) (321,565) 54,903 (285,297) -70%
E Supplies (4,488) (1,405) (1,336) (7,229) -49%
F Contractual (20,000) 25,444 736,880 742,324 1237%
G Construction
H Other (2,485) (131,808) (127,875) (262,168) -94%
Subtotal Direct Charges (174,464) (802,522) 332,557 (644,428) -36%
I _Indirect Charges (17,555) (18,881)  (7,533)  (43,969) -53%
TOTAL VARIANCE (192,018) (821,403) 325,024 (688,398) -36%
Sustainability

Because Nevada’s program is an existing statutory requirement for long-term care
facilities, the state will continue to conduct the fingerprint-based state and national
background checks and ensure that facilities remain in compliance by terminating

disqualified employees.
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The Bureau of Licensure and Certification, which enforces the provisions of the
background check statutes, is a fee-based agency. Although BLC does not receive any of
the fees associated with conducting the background checks, the program is supported by
agency fees for initial licenses and renewals.

Appendix A addresses various statutory considerations, which may be the subject of
legislative action in 2009, after consultations within the Health Division and with the
Department of Public Safety.
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CONCLUSION

Nevada has been successful in its ten-year old program of denying employment in the
long-term health care industry to individuals with specific criminal convictions. Whether
this employment ban results in a higher quality of care in long-term facilities is not
something Nevada can measure on its own, but rather needs to compare its data with
states who do not conduct such background checks.

If the decision is to apply such employment prohibitions nationally, then the lessons of
Nevada’s program may be useful. Specific recommendations include:

Apply technology early by encouraging the use of live scan fingerprint equipment
to reduce rejections and to speed up the background check process.

Allow third-party fingerprinters to take civil applicant fingerprints to relieve the
burden of local law enforcement agencies, many of whom have little interest and
fewer resources to deal with civil applicants.

Consider which entities should be subject to the background check: is a hospice
the same as a skilled nursing facility in this context?

Consider which individuals should be subject to the background check:

o All employees, regardless of whether they provide direct patient care or
have access to resident private rooms?

o Independent contractors, who may be directly supervised, may have no
direct resident contact or who may be limited to public places only?

o Volunteers, students or other unpaid individuals who may or may not be
directly supervised by facility staff?

Consider who should pay for the background check, the individual, the employer
or provider, or the state; because in general that decision will determine who owns
the results and may communicate them to other providers. This consideration is
important to individuals applying with several different employers.

Consider what criminal history should disqualify an individual: felonies and aging
misdemeanors, crimes against persons and property, the lists of convictions that
could be the same as other occupations, such as nurses, long-term care
administrators, or even school teachers or volunteers. How many different types
of background checks does the state want to conduct?

Consider who should make the decision about whether to hire an individual
despite the criminal history. In any case, the decider should have access to all
relevant information, including the criminal history details.
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APPENDIX A
STATUTORY CONSIDERATIONS

Considerations for legislative changes at completion of the Criminal History Background
Check Pilot Program will take place in anticipation of the next (2009) legislative session.
These considerations address confusing or conflicting statutory language and overlapping
requirements that may be burdensome to providers.

Evaluation and Enforcement

Under NRS 449.188, BLC “may” suspend or revoke the license of a licensee who
continues to employ a person who is disqualified under the statute, but the clear language
of the statute is that BLC is not compelled to do so. The problem BLC faces is that the
bureau has insufficient information on which to exercise that judgment. Only DPS sees
and evaluates the criminal history and is only authorized to release its decision about
whether an individual is disqualified to the employer and to BLC.

This procedure varies from the method the state employs with nearly every other agency
that enforces background checks, because in nearly every other case, DPS merely prints
the relevant criminal history and forwards that record to the board or entity charged with
enforcing background check requirements. The Nevada State Board of Nursing and
Board of Examiners for Long-term Care Administrators, for example, each receives and
evaluates all applicants’ criminal history records to determine whether they will issue a
license.

The only basis for challenging the disqualification is if DPS relied on inaccurate
information to reach its decision. To challenge a disqualification, the applicant must
provide up-to-date court documents to DPS to demonstrate that the criminal history
records on which DPS relied were inaccurate.

As aresult of the current statutory limitation on release of criminal history information to
BLC, the bureau makes no exceptions and instructs all employers that they must
terminate anyone who is disqualified or face sanctions against their license to operate.

Waivers And Obsolete Convictions

NRS 449.188, the statute that describes disqualifying criminal convictions, does not
distinguish between misdemeanors and felonies. In general, the statute imposes a lifetime
ban for crimes against the person, but only a seven-year ban for crimes against property.

BLC has seen several examples of individuals who may have pled guilty to a
misdemeanor twenty or more years ago to avoid the cost of a trial, whose plea now
permanently bars them from employment in covered facilities. Some examples include:

e A 40-year old guilty plea for solicitation for prostitution from a well-regarded
nurse.
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o A 30-year old guilty plea for contributing to the delinquency of a minor by a then-
21-year old caught drinking in public with his 19-year old girlfriend.

e A 20-year old guilty plea for indecent exposure related to nude swimming on a
public beach.

Although most states allow individuals to have records like these sealed and thereby
restore their civil rights, in each of these particular cases, the misdemeanor records have
been purged from the court files and so the court is unable to or refuses to seal the record.

Several states have record retention policies that authorize the destruction of court
records, especially misdemeanor cases, after several years, making it impossible for a
disqualified individual to update his criminal history. For example, Florida’s Rules of
Court (Rule 2.075) allow courts to destroy misdemeanor records after five years, and
felony cases not adjudicated guilty after ten years.

The consideration is whether a single misdemeanor conviction that is more than, say,
seven or ten years old should be a permanent bar to employment in these health care
providers.

Overlapping Requirements

Individuals that are associated with the facilities listed in NRS 449.176 and 449.179 may
be subject to a variety of fingerprint-based criminal history background checks, each of
which is independent of the others, and none of which may be used as a substitute for the
others because all of the statutes have different lists of disqualifying criminal convictions.
Table 6 identifies these statutes and to whom they apply.

Table 6. Fingerprint-based Background Checks required by NRS

Statute Background check required for

NRS 118A.335 A person who will work 36 hours or more per week and who will have
access to all dwelling units of dwelling units intended and operated
exclusively for persons 55 years of age and older.

NRS 449.176 Each applicant for a license to operate a facility for intermediate care, a
facility for skilled nursing, or a residential facility for groups.

NRS 449.179 An employee or an independent contractor of an agency to provide
personal care services in the home, an agency to provide nursing in the
home, a facility for intermediate care, a facility for skilled nursing or a
residential facility for groups.

NRS 654 Administrator of a residential facitity for groups and nursing facility
administrator.

NRS 632.344 Applicant for nursing license or certificate.
Licensed Employment Service Agencies

Nursing Pools and similar licensed employment service agencies provide caregivers to
many types of health care facilities, including those covered by the NRS 449 background
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check requirements. In Nevada, these pools and agencies cannot, however, conduct
background checks on their personnel in advance to determine which ones to send to
covered facilities. Each covered facility that they serve must conduct its own background
check on individuals sent by the employment agency.

Facilities and other agencies not covered by the statute may conduct background checks
under NRS 179A.210, which applies to every employer in Nevada, but information
provided under that statute may be insufficient for determining eligibility under NRS
449. In addition, such a check would not relieve the hiring facility of its responsibility to
conduct the background check under NRS 449.

The consideration is whether these overlapping statutes could accommodate a single
background check that could be used by employment service agencies, to avoid repeating
an inquiry for the same individual.

Covered Facilities and Employees

NRS 449 background checks are required for only five of the 33 types of health care
providers licensed by BLC. Some facilities, such as hospice or homes for individual
residential care, provide services very similar to those subject to the background check.

The consideration is whether all facilities where individuals may reside overnight should
be included in the background check, or whether individual residents could conduct their
own NRS 449 check on their caregivers.

Another consideration is whether all employees and independent contractors, many of
whom, such as dishwashers or gardeners, do not have direct patient contact, need a
fingerprint-based background check. From the plumber spending an hour to fix a leaky
sink to the pianist hired for a single concert in the main dining hall, all are currently
subject to Nevada’s requirement.

The consideration is whether providers should incur that extra cost of a background
check for such individuals.

Voluntary Registry

1t is not unusual for an individual, such as a certified nurse aide or personal care
attendant, to simultaneously apply with several facilities or agencies to ensure sufficient
work hours. Nevada’s law requires each hiring facility to pay for its own background
check on the same individual.

NRS 449.179(2) does allow a facility to avoid the background check process if the
individual provides proof that he passed an NRS 449 check within the previous six
months. The problem facilities face is that the only proof is the Applicant Fingerprint
Response that DPS provided to a previous employer, which notice explicitly prohibits the
recipient from disseminating it to a second party or entity. Furthermore, there is clearly
no incentive for the first employer to provide a copy of that notice to the individual to
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take to the second employer, thereby allowing the second employer to save the cost of the
background check that the first employer incurred.

One proposal under consideration is allowing an individual to submit his own prints to
obtain a DPS clearance that he could then take to several employers, subject to the same
six-month expiration as current law.

Cost of Applicant Lying

Should an individual be subject to criminal or civil penalties for lying to a potential
employer about his criminal record? NRS 449.179 requires the provider to pay for the
background check, but it also requires the applicant to sign a statement attesting that he
has no disqualifying criminal history. If the applicant lies, it is the provider who incurs
the cost of the background check, as well as the training and other costs associated with
hiring the individual on a provisional basis only to have to terminate him when the
background checks are returned by DPS.

There is a provision that allows the employer to recover up to half the cost of the
background check from the employee, and there is anecdotal evidence that employers
generally do not choose to collect that amount unless they terminate the employee within
30 or 60 days of hiring them.

Coordinate NRS 449.176 with NRS 449.179

NRS 449 has different requirements for different individuals in licensed entities for long-
term care, a difference that may have been unintentional as NRS 449.179 was updated
over time and NRS 449.176 was not addressed.

NRS 449.176 requires a fingerprint-based background check for “each applicant for a
license to operate™:

e Facility for intermediate care,
e Facility for skilled nursing, or
* Residential facility for groups

NRS 449.179 requires a fingerprint-based background check for each employee or
independent contractor for:

Agency to provide personal care services in the home,
Agency to provide nursing in the home,

Facility for intermediate care,

Facility for skilled nursing, or

Residential facility for groups

One consideration is whether the “applicant for a license to operate” personal care and
nursing agencies should be subject to the same background check as the employees or
independent contractors.
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Another consideration is that the “applicant for a license to operate” need not be a
“natural person.” A corporation, for example, may apply for a license. It would appear to
be possible that an individual could create a corporation to use to apply for a license.
Then, if the individual acted only as the owner and not an employee or independent
contractor, he could escape the background check entirely.
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APPENDIX B
PROGRAM PARTICIPANTS

The following entities were awarded subgrants to install new live scan equipment for
civil applicants subject to NRS 449 background checks.

Type Participant County
County Agency East Fork Fire and Paramedic Districts Douglas
County Agency Lyon County School District (for Dayton High School) Lyon
County Agency Lyon County School District (for District Office) Lyon
County Agency Lyon County School District (for Ferniey High School) Lyon

Law Enforcement  Boulder City PD Clark

Law Enforcement Douglas County Sheriff's Office Douglas
Law Enforcement Elko County Sheriff's Office Eiko

Law Enforcement Humboldt County Sheriff's Office Humboldt
Law Enforcement Lander County Sheriff's Office Lander
Law Enforcement  Lincoln County Sheriff's Office Lincoln
Law Enforcement North Las Vegas Police Department Clark

Law Enforcement Nye County Sheriff's Office Nye

Law Enforcement  Pershing County Sheriff's Office Pershing
Law Enforcement Reno Police Department Washoe
Law Enforcement Washoe County Sheriff's Office Washoe
Private A. Doyle, Inc. dba Fingerprinting and More Clark
Private B & D Fingerprinting Services Clark
Private Boulder City Hospital Clark
Private Burton Studio Clark
Private Conlon, Jay D. Clark
Private Executive Passport Services LLC Clark
Private Fingerprinting Express LLC Washoe
Private Lend-A-Hand Senior Services Washoe
Private Silver State Mobite Fingerprinting Services, Inc. Clark
Private The Hunter Shelton Group, LLC, dba Eye On Nevada Clark
Private Treasures Angels Clark
Private Visiting Angels Clark

State Agency Nevada Department of Public Safety personnel Carson City
State Agency Nevada Department of Public Safety personnel Carson City
State Agency Nevada Legislative Police Carson City
State Agency Nevada Office of the Attorney General Carson City
State Agency Nevada Office of the Attorney General Clark

State Agency Nevada State Board of Nursing Clark

State Agency Nevada State Board of Nursing Washoe
State Agency Nevada State Emergency Medical Services Carson City
State Agency Nevada State Heath Division Personnel Carson City
Tribal Washoe Tribal Police Washoe
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APPENDIX C
STEERING COMMITTEE

Nevada’s program organized a steering committee to provide community input to the
program. In addition to the program participants listed in Appendix B, representatives
from the following organizations participated on the steering committee:

Assisted Living Advisory Committee

Barton Health

Eagle Valley Children’s Home

Fingerprinting Pros

Nevada Board of Examiners for Long-term Care Administrators

Nevada Department of Aging Services

Nevada Department of Health Care Financing and Policy (Nevada Medicaid Agency)

Nevada Department of Public Safety, Records and Technology Division (Central
Repository)

Nevada Healthcare Association

Nevada Office of the Attorney General

Nevada Rural Hospital Partners

Nevada State Board of Nursing

Nevada State Veterans’ Home

Northern Nevada Adult Mental Health Services

Park Place

Pershing General Hospital

South Lyon Medical Center

THI Care
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L EXECUTIVE SUMMARY

The New Mexico Department of Health has successfully completed the Centers for
Medicare & Medicaid Services (CMS) Background Check Pilot Program. The overarching goal
of New Mexico pilot project, Providing Assistance, Communication, and Training (PACT)
Project was to improve the effectiveness of the Caregivers Criminal History Screening Program
while increasing provider compliance with the requirements set forth in the Caregivers Criminal
History Screening Act and accompanying administrative rule. The New Mexico Department of
Health was able to attain this goal by implementing a comprehensive plan that was divided into
three key phases. The three phases systematically addressed the issues previously identified by
New Mexico Department of Health staff through the thorough examination of internal operations
and feedback from stakeholders.

The New Mexico Department of Health pilot project was divided into three essential
phases. Each phase was meticulously designed to optimize CMS Background Check Pilot
results. The phased approach laced the following major components into a comprehensive plan:

1. Establish a statewide care provider training and technical assistance for application
submissions and fingerprinting designed to be delivered to live audiences;

2. Develop an integrated he Consolidated Online Registry for agency and provider use ;

3. Establish methods for monitoring provider compliance as required by the Caregivers
Criminal History Screening Act;

4. Obtain necessary software and hardware upgrades for Caregivers Criminal History
Screening Program;

5. Expand current program by establishing a crosswalk of other states’ disqualifying
convictions;

6. Conduct research for statutory and regulatory reform necessary to further improve the
Caregivers Criminal History Screening Program client-based application.

The first phase of the project involved the development of the statewide training
program and curriculum to improve application submissions and fingerprinting techniques. The
training was titled, The Providing Assistance, Communication and Training Orientation. Notices
and advertisements for the trainings were sent to the care providers and provider associations
detailing the goals and schedule of the training. The training schedule was designed to
methodically cover the state in regular intervals. The training staff ensured that each of the five
New Mexico Department of Health regions were each visited per quarter. This was the
minimum requirement set by PACT Project Staff. The training schedule did ensure that the more
densely populated regions were visited in higher frequency.

Training materials and resources were designed and crafted for distribution at training
sessions conducted by PACT Project Staff. The informational materials received at the
Providing Assistance, Communication and Training Program Orientation included: new
Caregivers Criminal History Screening Program regulatory changes, newly instituted Employee
Abuse Registry requirements, Consolidated Online Registry instructions, proper fingerprinting
guides and a Digital Versatile Disc, and the revised New Mexico Department of Health Incident
Reporting requirements. This combination of materials was intended to provide a complete
library of information to care provider personnel who previously were unaware of the rules and
requirements involved with Caregivers Criminal History Screening Program and the new
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Employee Abuse Registry. Additionally, in this first phase, the PACT Orientation Coordinator
developed an inclusive process for care providers to request onsite technical assistance and
began to schedule trainings to meet the needs of care providers.

Also occurring during the initial phase of this program was the conceptualization, design
and launch of the Consolidated Online Registry. This web-based application was developed as
part of the technical assistance provided by Number Six Sofiware who was a subcontractor of the
CNA Corporation, the CMS technical assistance contractor. The Consolidated Online Registry
“consolidated” external and internal databases and synthesized the data for use by care provider
staff and New Mexico Department of Health personnel. The databases included the Nurse Aide
Registry, the New Mexico Employee Abuse Registry, and the Caregivers Criminal History
Screening Program database. There are future plans to include the New Mexico Department of
Public Safety’s Sex Offender database into the Consolidated Online Registry.

The second phase of the PACT Project centered on the introduction of the Consolidated
Online Registry to care providers and state agencies and implementing a full training schedule.
The Consolidated Online Registry concept was designed as a one-stop-shop for providers’
compliance with Caregivers Criminal History Screening Program, the Nurse Aide Registry and
the New Mexico Employee Abuse Registry. The Consolidated Online Registry allows providers
to run compliance reports of their current staff and their associated statuses in the registries for
self-monitoring and compliance assessment. The Consolidated Online Registry enables
providers to enter a prospective employee’s Social Security number to verify their status on the
registries. State agencies that have oversight authority are able to run compliance reports by
provider and utilize these reports in their survey and monitoring activities. This functionality has
considerably enhanced the ability of the survey and review teams to audit providers’ compliance
with Caregivers Criminal History Screening Program requirements as well as those of the Nurse
Aide Registry, and the New Mexico Employee Abuse Registry.

In this second phase of the PACT Project, the PACT Project Leader contacted all
providers by mail and email to inform them of the Consolidated Online Registry, its goals and
training schedule. Training materials for the Consolidated Online Registry were developed in
concert with the other training materials and were included when the web-based application went
into production. Those training materials were also made available online via the New Mexico
Department of Health website. The PACT Orientation Coordinator added the Consolidated
Online Registry onsite technical assistance requests to the PACT Training Schedule and a series
of trainings around the state were conducted to instruct providers on the use and benefits of the
Consolidated Online Registry. Included in the training was an introduction of the Divisional of
Health Improvement website and its components that can also be of benefit to providers. The
ability to access and use the Consolidated Online Registry data proved incredibly valuable
adding measures of accountability for both providers and enabling them to use the system instead
of calling Caregivers Criminal History Screening Program staff for the information.

The second phase saw a major push in the PACT Orientation Schedule. Table 1
demonstrates the aggregate statistics of the trainings through the course of calendar year 2006.
The highly successful training program directly contributed the improvement in quality of
criminal history applications submitted and quality of fingerprint cards. PACT Orientation Staff
also trained New Mexico Department of Health, New Mexico Aging and Long-Term Services
Department, and New Mexico Attorney General’s Office surveyor, reviewers, and investigators
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on the new statutory requirements and proper use of the Consolidated Online Registry. This was
essential in the lead up to the third phase of the project.

Table 1

PACT Preject Orientations in 2006
Care Provider Staff Trained 383
Care Provider Agencies 203
Total Trainings 21
Fingerprint Technical Assistance Trainings 4
Caregivers Fingerprinted by PACT Staff 449*

*1,347 total fingerprint cards

The third phase of the PACT Project involved many distinct areas but resource centered
on refining the widely successful training and curriculum and placed a heavy emphasis on
increasing the ability of providers, surveyors and reviewers to measure and improve compliance
of Caregivers Criminal History Screening Program, Nurse Aide Registry and the Employee
Abuse Registry statutes and administrative rules. The PACT Project staff utilized compliance
reports to do systemic analysis and the results were incorporated into the training curriculum to
enhance and focus the training and technical assistance to more effectively produces measurable
results. Inthe last phase of the PACT Project, the Project Leader used the data and work closely
with surveyors and reviewers to monitor care provider compliance with Caregivers Criminal
History Screening Program.

The additional components of the PACT Project that are necessary to the effort of
improving the Caregivers Criminal History Screening Program system are the hardware/software
upgrades and research/analysis activities conducted by the PACT paralegal were completed in
the third phase. A primary hardware issue was that the outdated fingerprint card scanners
utilized by Caregivers Criminal History Screening Program take between four to six minutes to
scan one fingerprint card. Given the high volume of applicant fingerprint cards received by
Caregivers Criminal History Screening Program, this causes extensive delays in processing
applications. Another drawback to the outdated fingerprint scanners was that they had very little
technical support. Newer scanners that have adequate technical support and are able to scan
fingerprints in half the time were needed. Originally the New Mexico Department of Health had
planned to purchase updated scanning terminals from the Sagem Morpho with Background
Check Pilot funding but the New Mexico Department of Public Safety (DPS) entered into a
contract with the vendor to supply a complete Automated Fingerprint Identification System with
new Livescan and Cardscan terminals for the state agencies who utilized the new Automated
Fingerprint Identification System. Unfortunately their project was over eight months behind
schedule so Caregivers Criminal History Screening Program was not able to show any benefits
of the new hardware during the course of the Background Check Pilot period. The systems
continue to pose reliability and capacity problems to the New Mexico Department of Health.
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Table 2

PACT Project Orientations in 2007
Care Provider Staff Trained 427
Care Provider Agencies 58
Total Trainings 15
Fingerprint Technical Assistance Trainings 21
Caregivers Fingerprinted by PACT 1096*

*3,288 total finger cards

The role of the PACT Project paralegal was integral throughout the course of the CMS
Background Check Pilot Project in improving the effectiveness of Caregivers Criminal History
Screening Program statutory and regulatory functions. The paralegal’s role included the
following:

1. Reviewing legal issues that prevent the program from disqualifying individuals with
misdemeanor convictions;

2. Conducting research and analysis with recommendations to improve the process for
obtaining provider trends data such as the number of employees by provider and
turnover rates for targeting under-reporting providers;

3. Analysis of the reconsideration process is necessary to assess its adequacy and to
recommend improvements;

4. Supervise the Legal Section of Caregivers Criminal History Screening Program;

5. Develop a crosswalk of all states’ disqualifying convictions in order to streamline the
criminal history screening process for New Mexico as well as other states having
similar programs;

6. Review other states with this type program to determine if there are additional crimes
that should be added to the disqualifying list.

The primary focus of the PACT Project was to refine current Caregivers Criminal History
Screening Program policies and improve program operations but during the two-year period, by
participating in the CMS Background Check Pilot, the New Mexico Department of Health was
able to tackle issues not previously known during the initial planning of the New Mexico pilot
project. The ability to detect program problems and issues has proved extremely valuable as the
Department of Health expanded Caregivers Criminal History Screening Program’s operations
through statutory changes which have led to a 30 percent increase in applications submitted to
the program state fiscal year 2007.

In 2005, to participate in the CMS Background Check Pilot, the New Mexico Department
of Health had to go to the New Mexico Legislature and seek legislative changes in order to
comply with the requirements established in Section 307 of the Medicare Prescription Drug,
Improvement, and Modernization Act (MMA) of 2003 (PL 108-173). The primary change that
needed to be addressed was the 12-month exception which allowed a care provider to not submit
a criminal history screening on a caregiver who had previously received a screening in the last 12
months. This gap was closed and the statute now met MMA requirements, The New Mexico
Department of Health took the additional step of including general acute care hospital’s
caregivers in its Caregivers Criminal History Screening Program statute. These facilities were
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not required by the MMA but inclusion of this care provider type played a significant role in the
Caregivers Criminal History Screening Program operations.
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11 INTRODUCTION

The mission of the Caregivers Criminal History Screening Program (CCHSP) is to
provide an effective, efficient and professional system of reporting and maintaining applicants’
criminal histories and making appropriate employment fitness determinations through the
utilization of a nationwide and statewide criminal history repository. The purpose of the
Caregivers Criminal History Screening Program is to ensure, to the highest degree possible, the
prevention of abuse, neglect and exploitation of recipients that receive health care in the State of
New Mexico.

In New Mexico, the Caregivers Criminal History Screening Program managed by the
New Mexico Department of Health has been conducting criminal history screenings on
caregivers for long-term care provider facilities since 1999. Since CCHSP has been operating
for 8+ years the Department was able to design and center the PACT Project on an integrated
approach to improving care provider compliance with the regulatory requirements of the New
Mexico Department of Health, Caregivers Criminal History Screening Program. PACT Project
Staff, in collaboration with industry stakeholders, executed a proactive strategy that
comprehensively addressed both defined CCHSP and care provider issues and uncovered
previously unidentified programmatic problems associated with this relatively new statutory
requirement.

The broad goals of the New Mexico Department of Health’s PACT Project were to
improve the CCHSP system by:

¢ Improving provider compliance with the requirements of the Caregivers Criminal History
Screening Act by providing training, technical assistance and improved access to
information;

s Improving the quality of application packet submissions by reducing the number of
incomplete applications and the number of fingerprint card rejections, resubmissions and
clearances by affidavit;

e Upgrading software and hardware utilized by CCHSP to improve processing time to
make either a clearance or disqualification determination for an applicant;

o Compile a crosswalk of all states’ disqualifying convictions in order to facilitate
processing;

¢ Provide recommendations for statutory and regulatory reform.

In order to accomplish these broad goals, the PACT Project Staff formulated a series of
internal projects timed throughout the Background Check Pilot period to meet on the
predetermined desired outcomes. Those internal projects were:

e Develop and launch an integrated web-based application, the Consolidated Online
Registry (COR), to provide access for care providers and state agencies to criminal
history screening status, Nurse Aide Registry status, and New Mexico Employee Abuse
Registry status to track and ensure compliance and thereby reduce risks posed by
untrained, uncertified and inappropriate caregivers.

e Develop and implement a fingerprint ink and hard card application training program and
curriculum for care providers, state agency personnel, and other industry stakeholders;

¢ Regular regional fingerprint and application submission trainings;
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» Onsite technical assistance with application submission and fingerprinting to providers
who requested it;

¢ Monthly evaluations of application and fingerprint card rejections and compliance with
timelines by care provider;

e Onsite technical assistance based on rejection and compliance rates;

* Add functionality to New Mexico Department of Health website to enable care providers
to access reports through the COR to gather staff clearance and training statuses enabling
them to assess their compliance rate and take remediation steps as necessary;

¢ Evalvate New Mexico’s criminal history screening statute and regulations and compared
them with best practices of other states in order to implement regulatory and statutory
reform;

o Compile a comprehensive crosswalk of states’ disqualifying convictions to facilitate
criminal history screening processes; and

s Replace outdated IDIS scanning equipment and software to expedite processing and
ensure continued operations.

HI. PROGRAM DISCUSSION
A. Enabling Statutory Authority

The three objectives specific to the statutory and regulatory component of the PACT
Project were to:

1. Evaluate New Mexico’s criminal history screening process in order to suggest and
implement statutory and regulatory reform;

2. Provide an analysis of the Caregivers Criminal History Screening Program
administrative reconsideration appeals process to assess its adequacy and to
recommend improvements;

3. Compile a crosswalk of states’ disqualifying convictions to facilitate criminal history
screening processes.

The Caregivers Criminal History Screening Act was initially passed by the New Mexico
State Legislature in 1998 to ensure to the highest degree possible the prevention of abuse, neglect
or financial exploitation of care recipients’ with in the health care provider community. The
legislative design of the statutory objective directed the Department of Health to develop a
regulatory scheme in which an applicant who is offered employment or contractual services as a
caregiver’ to undergo both a nationwide and statewide criminal history screening background
checks.

care recipient” means any person under the care of a provider who has a physical or mental illness, injury or
disability or who suffers from any cognitive impairment that restricts or limits the person's activities.” See
Caregivers Criminal History Screening Act, at §29-17-4D(1), (NMSA 1978).

% See Caregivers Criminal History Screening Act, at §29-17-4(1), (NMSA 1978), "caregiver” means a person, not
otherwise required to undergo a nationwide criminal history screening by the New Mexico Children's and Juvenile
Facility Criminal Records Screening Act, §§32A-15-1 et. seq., (NMSA 1978), whose employment or contractual
service with a care provider includes direct care or routine and unsupervised physical or financial access to any care
recipient served by that provider.” See Caregivers Criminal History Screening Act, at §29-17-4B (NMSA 2007).

P
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B. New Mexico Department of Health Implementing Regulatory Autherity

The Caregivers Criminal History Screening Act was implemented by adoption of the
Caregivers Criminal History Screening Requirements, 7.1.9° New Mexico Administrative Code
(NMAC).* Generally included within this rule are the developmental guidelines for the criminal
history screening program; requirements and procedures for submission of applicant and
caregiver fingerprint applications; payment of fees and an administrative reconsideration appeals
process for an applicant or caregiver after receipt of an employment disqualification notification.

C. PACT and CCHSP 2005 Legislative Amendments and Regulatory Compliance
with the New Mexico Administrative Code Requirements.

In 2005 the New Mexico State Legislature amended the Caregiver Criminal History
Screening Act to include in part hospital caregivers and an addition to the preexisting
disqualifying conviction list with the supplement of burglary, fraud, and any attempt, solicitation
or conspiracy involving any of the felonies in the subsection. However, the hospital caregivers
were not included in New Mexico’s background check pilot program design. The initial process
of amending and subsequently promulgating the Caregivers Criminal History Screening
Requirements, 7.1.9 NMAC (2002), necessitated an internal collaborative effort of resources
between the PACT Project Staff, CCHSP staff and participating members of the health care
provider community. >

D. Substantive Changes to the Caregivers Criminal History Screening Requirements
7.1.9 NMAC (2006)

The initial rule promulgation process® of the then current CCHSP administrative rule
began in late August of 2005. The objective of rule promulgation in the State of New Mexico is
to establish standards’ for uniform rule filings and common format® These standards are

The 2005 amendment, effective June 17, 2005, in Paragraph A and twice in Paragraph G, inserted "or hospital
caregiver".

* The Department of Health is authorized to promulgate the administrative rules to implement the Caregivers
Criminal History Screening Act. See § 29-17-5 (NMSA 1978). See also; State Rules Act §§14-4-7 et. seq., (NMSA
1978); “rules are promulgated by State agencies to execute and support New Mexico statutes.” See also, NMAC
History Notes at 7.1.9 NMAC; 7 NMAC 1.9, Caregivers Criminal History Screening Requirements filed 08-03-
1998, delineating the annotation of changes or repeals of a rule to a part or a section noted at the end of a modified
section. Al a minimum, the history note contains the effective date of the original filing and the dates and
identification numbers of any subsequent amendment(s), promulgation(s) and any repeal.

* See New Mexico Commission of Public Records - State Records Center and Archives, Rules General Provisions at
1.24.1.7U NMAC (2000), “NMAC” means the New Mexico administrative code, the organizing structure for rules
filed by New Mexico state agencies. The NMAC is also the body of filed rules and the published versions thereof.
The New Mexico Administrative Code is administered by the Administrative Law Division of the Commission of
Public Records and is the filing peint for the administrative rules promulgated by executive-branch agencies, for
interstate compacts, and for county subdivision regulations. See also State Rules Act §§14-4-7 et. seq., (NMSA
1978).

* Unless otherwise provided by statute, no rule affecting any person or agency outside the Department of Health can
be adopted, amended or repealed without a public hearing on the proposed action before the secretary or a hearing
officer designated by him. See Department of Health Act, 9-7-6E. (NMSA 1978).

© The actual process of rule promulgation in New Mexico requires multiple administrative procedures under Title 1
General Government Administration Chapter 24 Rules, Parts 1, 10, 11, 15 and 20 NMAC.

7 The NMAC style is guided by relevant portions of the current edition of the legislative drafting manual of the New
Mexico legislature published by the New Mexico legislative council service. The following provisions are
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designed to ensure that rules are readily identifiable and available for public inspection; that each
rule filing can be historically traced from its current status back to the original rule filing; and
that rule filings are structured for expeditious compilation into the New Mexico Administrative
Code.® As such, the PACT paralegal first began with a careful analysis of the New Mexico
Administrative Code rule filing and drafting requirements to address both the legislative
substantive amendment and semantic clarification'® to improve the sequential and specific
sections to corresponding subsections and paragraphs.'’

The following bullets highlight the PACT and CCHSP departmental substantive and
textual or semantic revisions based upon the legislative amendments, administrative
requirements and public hearing comments submitted from the health care provider community.

1. Legislative Amendment:
e Subsection F at 7.1.9.7 was amended to include a definition of “care recipient.”

o Subsection E, Paragraph (1) at 7.1.9.7 was amended to include “general acute care
hospitals”

e Subsection K, at 7.1.9.7 was amended to include a definition of “hospital caregiver™'

e Subsection P at 7.1.9.7 was amended to include a definition of the statewide criminal
screening process.

s  Subsection G at 7.1.9.11 was amended to include the 2 additional felony disqualifiers of
“burglary and fraud.”

specifically adopted: Chapter 4, Bill Drafting, Chapter 7, Legislative Style and Language Provisions, for example
the while drafting the new 7.1.9 NMAC 2002 rule there were numerous punctuation or capitalization changes
throughout the amended rule to conform with the NMAC format i.e., “Department”™ had been changed to lower case
“department.”. Although seemingly a minor error this particular example was riddled throughout the rule with
similar errors. See New Mexico Commission of Public Records - State Records Center and Archives, General
Government Administration, Rules, New Mexico Administrative Code, at 1.24.10.12.A (1) —(3) NMAC.

® See New Mexico Commission of Public Records - State Records Center and Archives, General Government
Administration, Rules, New Mexico Administrative Code, at 1.24.10.6 NMAC

® The NMAC is designed to promote access and assist research by adopting a system for uniformly organizing state
rules that facilitates fully searchable electronic access. Additionally, it is designed to facilitate electronic publication
and availability via the internet. See New Mexico Commission of Public Records - State Records Center and
Archives, General Government Administration, Rules, New Mexico Administrative Code, at 1.24.10.6 NMAC
(2007).

' ¥or example the initial reading of the scope of applicability at 7.1.9.2 NMAC (2006) was specific to “caregivers”
and “care providers™ yet there were four classes of general applicability covered by this rule; applicant, caregiver,
hospital caregiver and care provider. Throughout the revised rule the vast majority of the bracketed text was not
clear as to whether the applicant, caregiver or hospital caregiver was being addressed and consequently placed on
notice as to the applicable section, subsection or paragraph. See appendix 4 at 7.1.9 NMAC (2006).

"' The hierarchy of the NMAC is structured by title, chapter, part and section. See New Mexico Commission of
Public Records - State Records Center and Archives, Rules General Provisions at 1.24.1.7U NMAC (2000).

2 See Caregivers Criminal History Screening Requirements at 7.1.9.7K NMAC “hospital caregiver” means any
person whose employment or contractual service with a care provider includes direct care or routine and
unsupervised physical or financial access to any care recipient serviced by that care provider in an inpatient setting
who is not a licensed New Mexico health care professional practicing within the scope of a profession’s license.
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e Subsection H at 7.1.9.11 was amended to include “an attempt, solicitation, or conspiracy
involving any of the felonies in this subsection”

2. PACT Substantive Amendments

* Subsection C at 7.1.9.8 and subsections G and P at 7.1.9.7 were amended to require a
definition of conditional supervised employment by a care provider to ensure the
prevention of abuse, neglect or the misappropriation of property of a care recipient
pending receipt of the caregiver’s criminal history background screening. The
expectation is that the care provider will employ a managerial oversight program, which
can demonstrate a systematic and routine monitoring of the safety and quality of service
provided by the caregiver or hosgital caregiver to the care recipient during the caregiver’s
conditional employment period.

e Paragraph (3), Subsection D at 7.1.9.8 was amended to increases the number of
fingerprint cards submitted to CCHSP with the initial application packet from 2 to 3
cards.

s Subsection B at 7.1.9.8 was amended to provide one exception to the general rule to
submitting the required statewide and nationwide criminal history background screening.
The exception ONLY applies to those individuals who have already submitted to a
statewide and nationwide criminal screening through the CCHSP within the last 12
months and have subsequently received an employment clearance letter.'

This change necessitated a modification to existing PACT Project policy to maintain
compliance with the requirements set forth in the MMA. The Department of Health
along with CMS determined that those applicants and caregivers eligible for this 12-
month exception applying for a fitness determination with a care provider type included
in the MMA would be required receive a nationwide screening to complete their
application.

The negotiated terms specified that the PACT Project staff would use savings from the
redistribution of the vehicle for PACT Project Team for In-State Travel and the non
purchase of the IDIS Card Scanners to pay for the estimated 800 additional nationwide
screenings and the associated processing costs. The savings from the redistribution of the

2 Amended language as follows: “conditional employment” means supervised employment pursuant to a bona
fide offer of employment by a care provider to an applicant, caregiver or hospital caregiver, which is contingent
upon the receipt of notice from the department that the applicant’s, caregiver’s or hospital caregiver’s nationwide
and statewide criminal history screening indicates no existence of a disqualifying conviction, or notice from the
department pending an administrative reconsideration procedure under Section 7.1.9.10 NMAC. This includes that
period of employment during the time allowed for responding to the department’s request for additional information
in cases where the applicant’s, caregiver’s or hospital caregiver’s criminal history record indicates an arrest without
a final disposition for a crime listed under Section 7.1.9.11 NMAC. See 7.1.9.7G NMAC (2006).

' Amended language as follows: Exception: A caregiver or hospital caregiver applying for employment or
contracting services with a care provider within twelve (12) months of the caregiver’s or hospital caregiver’s most
recent nationwide criminal history screening which list no disqualifying convictions shall only apply for a statewide
criminal history screening upon offer of employment or at the time of entering into a contractual relationship with
the care provider. At the discretion of the care provider a nationwide criminal history screening, additional to the
required statewide criminal history screening, may be requested. See appendix XX at 7.1.9.8B NMAC (2006).
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vehicle and not purchasing the IDIS Card Scanners allowed the PACT Project to pay for
the additional fees not covered by the care provider and expand the training training
schedule in the last three quarters or the grant period.

o Paragraphs (2) and (3) of Subsection A at 7.1.9.9 were amended to provide clarification
between a disqualifying conviction and an arrest and/or charge pending final disposition.
Paragraphs (2) and (3) state that “the department will not make a final determination for
an applicant, caregiver or hospital caregiver with a pending potentially disqualifying
conviction. In such instances of a pending potentially disqualifying conviction for which
no final disposition has been made, the department will notify all parties concerned by
certified mail that an employment clearance has not been granted.

e Subsection B at 7.1.9.9 was amended to clarify that in all cases pending before the
Reconsideration Committee it is the entirely the discretion of the care provider to
continue the employment services of an applicant, caregiver or hospital caregiver whose
nationwide criminal history record reflects a disqualifying conviction while awaiting a
final employment determination.'®

¢ Subsection F at 7.1.9.8 was amended to require that all fees and pertinent application
information for all employees who meet the definition of an applicant, caregiver or
hospital caregiver be submitted to the CCHSP no later than twenty (20) calendar days
from the first day of employment or effective date of a contractual relationship with the
care provider

s Paragraph (2), Subsection C at 7.1.9.9 was amended to require the care provider to notify
the department within fourteen (14) days, as determined by the postmark, of the date and
type of action taken to satisfy the removal requirements set forth in 7.1.9.9C (1)
subsequent to termination of an employee who receives a final employment
disqualification letter.

e Subparagraph (a), Paragraph (1), of Subsection B at 7.1.9.10 was amended to require that
an applicant, caregiver or hospital caregiver after given notice by the CCHSP of a
disqualifying conviction may submit a written request for an administrative

> Amended language as follows
“ {2)  An applicant’s ,caregiver’s or hospital caregiver’s failure to respond within the
required timelines regarding the final disposition of the arrest for a crime that would constitute a
disqualifying _conviction shall result in [thet-applieant’s} the applicant’s, caregiver’s or_hospital
caregiver’s temporary disqualification from employment as a caregiver or_hospital caregiver
pending written documentation submitted to the department evidencing the final disposition of the
arrest [in-the State-of New-Mexieo] Information submitted to the department may be evidence,
for example, of the certified copy of an acquittal, dismissal or conviction of a lesser included
crime.
(3)  The department will not make a final determination for an applicant, caregiver
or hospital caregiver with a pending potentially disqualifying conviction for which no final
disposition has been made.” See appendix XX at 7.1.9.9A (2)-(3) NMAC (2006).”
' Amended language as follows: Employment Pending R ideration Determination: At the discretion of the
care provider, [a-earegiver] an applicant, caregiver or hosmtal caregiver whose nationwide criminal history record
reflects a disqualifying conviction and who has requested administrative reconsideration may continue [to-be
employed] supervised employment pending a determination on reconsideration.
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reconsideration within fourteen (14) calendar days, as determined by the postmark, from
the date of the notice issued by the department;

IV.  STATE AGENCY AND STAKEHOLDER COLLABORATION

Stakeholders played a vital role during the Background Check Pilot period and were
crucial to the successful implementation to New Mexico’s overall implementation strategy. The
list of stakeholders in which New Mexico Department of Health collaborated ranges from
industry associations, direct care providers, advocate agencies, higher education institutions, and
other statewide governmental agencies. Initially the New Mexico Department of Health
collaborated with several key industry organizations to gain both feedback and support for the
grant project.

¢ The New Mexico Health Care Association (NMHCA), whose membership includes
the following:
o Nursing Facilities,
o Facilities for the Developmentally Disabled (In New Mexico these facilities are
called Intermediate Care Facilities for the Mentally Retarded or ICF/MRs),
o Assisted Living/Residential Care Facilities.
e The New Mexico Association for Home & Hospice Care (NMAHHC), whose
membership includes the following:
Home Health Agencies,
Regional Members-Home Health Providers Outside New Mexico,
Individual Members,
Hospices,
Association Members-Businesses or Organizations Related to Home Care,
o Case Management Agencies,
e New Mexico Hospital Association (NMHA), whose membership includes the
following:
o New Mexico licensed acute inpatient, specialty or general hospitals and health
systems,
Long-Term Care Facilities,
Primary care, Home care and Rehabilitation Facilities,
Residential Treatment Facilities,
Non-New Mexico Institutions,
Government Facilities; including Indian Health Services, Department of Health
and Public Health Service providers,
Insurers, Health Maintenance Organizations and Managed Care Organizations,
Other qualified health care institutions as determined by the New Mexico
Hospital Association Board.

O 0 0 00

0o 000

o0

The three associations listed played an integral role in the both the rule promulgation
process and program policy decisions. Throughout the Background Check Pilot period, PACT
Project Leader met with the association’s directors and their members on a regular basis to
provide them direct feedback on their compliance rates and to resolve any potential issues with
CCHSP and criminal history screening process.
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PACT Project Staff met with representatives from the New Mexico Aging and Long-
Term Services Department to assist them implementation of program changes and assist them
with interpretation of program requirements. The New Mexico Aging and Long-Term Services
Department operates’ the Adult Protective Services Division which investigates incidents of
abuse, neglect, and exploitation for Personal Care Attendant Care Providers and a state funded
self directed waiver program. One component to those investigations is a verification by the
investigator that CCSHP criminal history screening was conducted on the caregiver. PACT
Project Staff briefed Adult Protective Services Investigators on the statutory changes and new
requirement for care providers. Additionally, The PACT Project Leader and Paralegal
collaborated with personnel from their self-directed waiver office and Personal Care Attendant
office to ensure that those programs properly addressed the change in CCHSP requirements and
provided technical assistance to their regional offices to better meet care provider inquiries.

The PACT Project Staff worked in partnership with The New Mexico Attorney General’s
Medicaid Fraud Unit providing them access to the Consolidated Online Registry and training
them on specific CCHSP requirements and on an ongoing basis assisted their investigators in
their fraud investigations. This was the first time that staff from the New Mexico Department of
Health and staff from the Attorney General’s Medicaid Fraud Unit had collaborated on that level.

Several partperships were reinforced within the Department of Health during the
Background Check Pilot period. The Development Disabilities Support Division teamed with
PACT Project Staff to hold joint quarterly divisional meetings covering a wide range of topics
inclading CCHSP program requirements and the Employee Abuse Registry which now was
under the purview of CCHSP. The quarterly meetings were the first of their kind and marked a
new direction in cooperation between the two divisions.

PACT Project Staff teamed with the Information Technology Support Division
throughout the development of the Consolidated Online Registry. This relationship was strained
and suffered several setbacks. Support and development involvement waned throughout the
development and deployment phases of the Consolidated Online Registry launch which made it
extremely difficult for the application developer to deliver the application on schedule. The
difficulties ranged from hardware procurement to database maintenance.

Within the Division of Health Improvement, PACT Project Staff met regularly with staff
from the Quality Management Bureau, the Incident Management Bureau, and the Health Facility
& Licensing Bureau to address any issues or questions and were regular presenters at their
bureau meetings. The Quality Management Bureau is responsible for assuring accountability
and compliance with program, contractual and quality standards of community based programs.
The Incident Management Bureau conducts investigations and provides data-tracking of reported
allegations of abuse, neglect and exploitation. The Health Facility & Licensing Bureau is
responsible for establishing, monitoring and enforcing quality standards for over 1100 health
facilities to assure the safety and wellbeing of residents/patients/clients. The three bureaus along
with CCHSP form the enforcement arm of the New Mexico Department of Health.
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V. DESCRIPTION OF STATE BACKGROUND CHECK PROGRAM

The Caregivers Criminal History Screening Act requires that if persons whose
employment or contractual service with a care provider include direct care or routine and
unsupervised physical or financial access to any care recipient served by that provider must
undergo a nationwide and statewide criminal history screening prior to employment. Subsection
B of 7.1.9.8. NMAC stipulates that care providers can only conditionally employ a caregiver
pending completion of the criminal history screening, with the understanding that the results will
meet the requirements of the law. A complete criminal history screening is divided into three
elements: Application Submission and Processing, Employment Fitness Determination, and
Administrative Reconsideration (if needed).

A. APPLICATION SUBMISSION AND PROCESSING

Upon hiring an employee or entering into a contract of a caregiver, a care provider must
complete and submit a complete CCHSP application for processing. Completed applications
must be submitted no later than 20 calendar days following the bona fide offer of employment.
A complete CCHSP Application includes:

e Three (3) completed applicant fingerprint cards;

e Copy of a photograph identification, (Drivers License or Passport) that meet the
requirements of the Immigration and Naturalization Act;

o A signed New Mexico Department of Health Authorization for Release of
Information form including social security number; and

¢ A $65.00 fee for each application submitted for criminal screening

CCHSP Application Fee Distribution

Statewide Background Check $10.00
Nationwide Background Check $24.00
Operating Costs $31.00
Total fees $65.00

During the PACT Project the Department of Health charged $65.00 for a caregiver’s
criminal history screening. Of that $65.00, $24.00 is paid to the FBI for the nationwide criminal
history screening. The Department of Health also pays $7.00 for the statewide criminal history
screening and a $3.00 per transaction fee to transmit data to NM Department of Public Safety
(DPS) through a secure transmission protocol for a combined state fee of $10.00. The
Department of Health retains $31.00 to cover the costs of processing and administrating CCHSP.
The fee should be paid for by the care provider but PACT Project staff has discovered an
emerging industry practice in which the care provider passes that cost onto the applicant or
caregiver in various ways.

The fee payment must accompany the fingerprint application, or otherwise by credited to
the Department of Health prior to or contemporaneous with the Department of Health ’s receipt
of the complete application package. The manner of payment of the fee is by bank cashier check
payable to the NM Department of Health, or other method of funds transfer acceptable to the
Department. Business checks will be accepted unless the business tendering the check has
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previously tendered a check to the Department of Health unsupported by sufficient funds. The
fee covers the processing of a second set of fingerprint cards should the first be unreadable by
the IDIS. The $65 fee will be charged to the care provider for submission of a third and any
subsequent fingerprint sets.

The Caregivers Criminal History Screening Act requires that the following care provider
types screen direct care employees:

State owned or operated health care facilities

Intermediate care facilities for the mentally retarded

General acute care hospitals

Long-term care hospitals

Psychiatric hospitals

Rehabilitation hospitals

Hospice services

Guardianship providers

Adult residential care facilities

Adult community residential facilities

Adult limited diagnostic treatment centers

Case management entities providing services to persons with developmental

disabilities

Adult boarding homes

Adult day care centers

Adult family care homes

Adult halfway homes

Care providers operating respite, companion or personal care programs funded by the

New Mexico Aging and Long Term Services Department

¢ Care providers funded through the New Mexico Children Youth and Families
Department providing homemaker and adult care services

¢ Disabled and elderly residential care providers providing services paid for in whole or
in part by state funds

* Home health agencies

¢ Allresidential habilitation service or respite service care 7.1.9.2 NMAC providers
authorized to be reimbursed in whole or in part by state funds or under any Medicaid
or Medicaid waiver program

e Nursing home facilities

® Any other care provider entity which is licensed or Medicaid certified and which is

not specifically identified herein.

® & & 6 & 5 ¢ & 2 & & &

e & & & o

For the purposes of the PACT Project, the Department of Health only submitted data to CMS on
the care provider types specifically identified in the MMA.

Care provider agencies who have submitted all completed criminal history screening
documents and paid all applicable fees for a nationwide and statewide criminal history screening
for the caregiver must keep them under conditional supervised employment pending receipt of
fitness determination letter from The New Mexico Department of Health as to whether the
caregiver has a disqualifying conviction. Once the application is received by CCHSP, the
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application will receive a quality assurance review. During the quality assurance review,
CCHSP staff check the packet with specific criteria and if the application is missing an item(s) or
if the forms are filled out incorrectly the complete package will be returned for completion or
correction by the care provider. Once the application has received the quality assurance review it
is date stamped and the payment is separated from the remaining application items. CCHSP
Financial Specialist takes the all the checks received each day and processes for deposit.

The other three pieces of the application are assigned to CCHSP’s data entry clerks. The
clerks take the applications and enter the following information into the CCSHP client-based
application:

o (Care Provider Identification e Eyes
Number s Hair
s Payment Details s Caregiver Position
e Last Name ¢ Date of Hire
¢ First Nam o Fingerprint Date
e SSN e Employee Abuse Registry
* Date of Birth Screening
e Alias * Employee Abuse Registry
o Address Screening Date
¢ Sex e Prior Felony Disclosure
e Race o Fingerprint card rejection

Figure 1, on the following page, is the screen within the CCHSP database interface used by staff
to enter the basic demographic information. If the information is entered correctly the database
will the criminal history screening application a control number. The control number becomes
the criminal history screenings new identity and all actions are driven by that number.

Once the application has been entered manually in to the CCHSP database data entry
clerk writes the control number assigned by the database on all pieces of the criminal history
screening application. Once the control number is written in the appropriate areas it now
physically moves to the next step in the process.
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Figure 1
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The Cardscan section of CCHSP receives the application for the data entry clerks and
prepares them for scanning. Cardscan clerks enter nearly the exact same information as
previously entered by the data clerks into the Cardscan system and scan the fingerprint card.
This redundancy is extremely inefficient and is a major cause to the habitual backlog endured by
CCHSP. Once the Cardscan clerks selects to send the criminal history screening application the
demographic information along with the fingerprints are transmitted electronically to the New
Mexico Department of Public Safety’s (DPS) Automated Fingerprint Identification System for a
statewide criminal history search and than routed on to the Federal Bureau of Investigation’s
criminal history repository for a nationwide criminal history search, The assumption is that the
fingerprints on the applicant fingerprint card are of high enough quality that both systems will be
able to read them and subsequently match upon finding a “hit.”
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The Cardscan clerks print off the results nationwide and statewide criminal history
screenings returned by the New Mexico Department of Public Safety and the Federal Bureau of
Investigation and match them with the appropriate criminal history screening application. If the
results came back negative, or a “clear,” for both screenings than the Cardscan clerks enter that
manually into the CCHSP database and that application is ready for to receive a clearance letter.
The data entry clerks prints the letters in the queue and prepares them to be mailed to the care
provider agency. If the results show a “hit,” meaning the screenings returned criminal history
information, than the application is sent to the CCHSP Legal Section for review.

Following this process and in the event the applicant or caregiver was eligible for the 12-
month exception statewide only criminal history screening and they fell under the purview of the
CMS Background Check Pilot, the Department of Health conducted a nationwide criminal
history screening on the applicant or caregiver. This additional step was necessary to meet
MMA requirements and to ensure compliance with previous negotiated terms with CMS. Once
It was determined by PACT Project staff that the application should receive a nationwide
criminal history screening, it was routed to the CCHSP Cardscan Section for processing. The
Cardscan Section would conduct the nationwide screening and forward any results to the CCHSP
Legal Section for a fitness determination.

Under the negotiated terms, the care provider was required to submit the initial required
fee of $20.00 as directed by CCHSP policy for those eligible applicants or caregivers and the
PACT Project paid for the remaining portion of the criminal history screening application fee.
On a weekly basis, PACT Project staff identified the applications included under the MMA
requirements and forwarded those results to the CCHSP Program Manager. The CCHSP
Program Manager verified the list of applications and once the list was correct it was forwarded
to the CCHSP Financial Specialist for invoicing. The CCHSP Financial Specialist sent out a
monthly invoice to the PACT Project for the additional nationwide criminal history screening
and associated administrative fees totaling $45.00 per application.

B. EMPLOYMENT FITNESS DETERMINATION

If an the criminal history screening application’s results show that the caregiver has a
criminal history that file is forwarded to the CCHSP Legal Section for review and determination.
The CCHSP legal assistants review the rap sheet and determine if there is any item in that
individual’s criminal history that would disqualify them from employment in accordance with
the Caregivers Criminal History Screening Act and Rule. If there is an item in their criminal
history that does meet the threshold determined by the CCSHP disqualification list than a
Disqualification letter is generated and sent via certified mail to the caregiver and the care
provider. If the item in the does not meet the threshold it is updated in the CCHSP database and
it processed for clearance. The fitness determinations of those caregivers with criminal histories
are made by the trained legal assistants under the supervision of the PACT Project Paralegal who
does hold a Juris Doctorate degree.

If the caregiver receives a Disqualification letter but wishes to appeal the determination
they may request in writing within fourteen calendar days, as determined by the postmark, of
their intention to do so. This request must be made directly by the caregiver and the care
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provider must continue to comply with the supervision requirements outlined in the CCHSP
statute and rule.

The following felony conviction list is used by the CCHSP legal assistant to determine if
the caregiver is eligible for employment or contractual services with a care provider:

homicide;

trafficking, or trafficking in controlled substances;

kidnapping, false imprisonment, aggravated assault or aggravated battery;

rape, criminal sexual penetration, criminal sexual contact, incest, indecent exposure,

or other related felony sexual offenses;

crimes involving adult abuse, neglect or financial exploitation;

crimes involving child abuse or neglect;

* crimes involving robbery, larceny, extortion, burglary, fraud, forgery, embezzlement,
credit card fraud, or receiving stolen property; or

¢ an attempt, solicitation, or conspiracy involving any of the felonies in this subsection.

[7.1.9.11 NMAC - Rp 7 NMAC 1.9.12, 08/15/02; 7.1.9.11 NMAC - N, 01/01/06}

C. ADMINISTRATIVE RECONSIDERATION

CCHSP does have relief for those individuals who have been determined to not meet
employment requirements specified by the Caregivers Criminal History Screening Act and Rule.
This appeals process is called Administrative Reconsideration. The reconsideration proceeding
is intended to be an informal non-adversarial administrative review of written documentation. It
will be conducted by a reconsideration committee designated for that purpose by the New
Mexico Department of Health. The reconsideration committee will issue an employment
clearance determination based upon the completed request for reconsideration and all supporting
documents submitted. In cases where the reconsideration committee finds the need for
additional or clarifying information, the reconsideration committee may request that the
applicant, caregiver or hospital caregiver supply such additional information within the time set
forth in the reconsideration committees’ request.

In determining whether a caregiver’s nationwide criminal history record reflects a
disqualifying conviction may be employed, the reconsideration committee shall take into account
the requirements of Section 28-2-1 to 28-2-6, NMSA 1978 of the criminal offender employment
act. However, that act is not dispositive. The following factors may be considered:

Total number of disqualifying convictions;

Time elapsed since last disqualifying conviction or since discharge of sentence;

Circumstances of crime including whether violence was involved;

Activities evidencing rehabilitation, including but not limited to substance abuse or

other rehabilitation programs;

* Whether conviction was expunged by the court or whether an unconditional pardon
was granted;

* False or misleading statements about any conviction in the signed declaration;

s & o
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Evidence that caregiver poses no risk of harm to the health and safety of care
recipients; and
Age of caregiver at time of disqualifying conviction.

The committee may issue a clearance determination to a caregiver if the request for
reconsideration and accompanying documentation clearly demonstrates it has sufficiently
satisfied one of the following three grounds for a reconsideration clearance determination.

Inaccuracy: The nationwide criminal history record inaccurately reflects a
disqualifying conviction. This ground for a reconsideration employment clearance
determination applies:

o In instances of factual error in the nationwide criminal history record, from any
source;

o In instances of error arising from the departments’ application or use of the
inappropriate criminal statute or standard to the disqualifying conviction at issue;
and

o In instances where the department, pursuant to the caregiver’s required consent,
applies a rebuttable presumption of a disqualifying conviction to an arrest for a
felony that lacks a final disposition in the nationwide criminal history record.

No Risk of Harm: The employment or contractual services provided by an caregiver
or with a disqualifying conviction presents no risk of harm to a care recipient. The
reconsideration employment clearance determination issued by the reconsideration
committee under this ground may be limited, in certain cases, based upon the
evidence in the request for reconsideration and the accompanying documentation.
The reconsideration determination of whether the applicant, caregiver or hospital
caregiver presents no risk of harm to a care recipient is based upon the risk arising
from the disqualifying conviction.

No Bearing on Fitness: The disqualifying conviction does not directly bear upon the
caregiver’s fitness for employment with the care provider.
{7.1.9.10 NMAC - Rp 7 NMAC 1.10, 08/15/02; 7.1.9.10 NMAC - N, 01/01/06]

VL. CUMULATIVE DATA STATISTICS

Table 3 provides an overview of the criminal history screenings conducted by CCHSP on
those care provider types included in the MMA. These screenings are only a fraction of the
overall criminal history screenings conducted by CCHSP. CCHSP is charged with screening
caregivers who are employed in long-term care, as well as community programs and the general
acute care settings. Over the same grant period CCHSP process 36,364 criminal history
screening applications that were not from the MMA required care provider types.
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Table 3
Cumulative PACT Project Statistics

Total Criminal History Screenings 13,145
Total Disqualifications 269
Disqualified by only the Nationwide Screening 103
Disqualified by only the Statewide Screening Results 20
Disqualified by combined Nationwide and Statewide Resuits 146
Percent Disqualified 2%

A key element of the CCHSP process is the Administrative Reconsideration process.
This the caregivers opportunity to appeal to the Department the initial fitness determination
made by CCHSP. During the grant period 87 caregivers requested and submitted a complete
reconsideration packet. PACT Project staff noticed a considerable increase in the quality of the
reconsideration applications following the implementation of the PACT Project Orientations.
47% of the approved Administrative Reconsideration request occurred in the last 10 months of
the grant period.

Table 4

Cumulative Administrative Reconsideration Results
(Applicants or caregivers who had potentially disqualifying results in their criminal history)

Total Administrative Reconsideration Requests 87
Administrative Reconsideration Requests Approved 57
Administrative Reconsideration Requests Not Approved 30
Percent Approved 65.5%
Approved between 1/1/07 — 9/30/07 27

VII. PACT PROJECT EXPENSES

Since the Department of Health has been operating a stable CCHSP for 8+ years the
focus of the PACT Project was to enhance an already operating program. This philosophy drove
how the Department prioritized the use of resources. Employee salaries along with the fringe
benefits comprised 78% of the overall grant spending. This was necessary because during the
grant proposal period the Department recognized that with the labor intensive CCHSP process
additional employees would be necessary to ensure successful grant implementation.
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Table 5
PACT Project Expenses

Personnel 59%
Fringe Benefits 19%
Travel 11%
Equipment 6%
Supplies 1%
Other 4%

ViII. PROGRAM IMPLEMENTATION ISSUES
o DATA ELEMENT REPORT

PACT Project Staff faced challenges associated with the CMS Data Element Report for
the entire Background Check Pilot period. Originally when the guidelines were published by the
CNA Corporation regarding the data elements requirement PACT Project Staff identified that the
CCHSP database captured all but three of the data elements. The fields needed were the
applicant’s date of hire, fingerprint date, and position type. PACT Staff requested technical
assistance

e CCHSP STAFF SHORTAGE

The inclusion of general acute care hospitals which increased the total number of
criminal history applications submitted to CCHSP coupled with severe logistical issues and staff
shortages have caused an increase in the CCHSP processing timeline. During the Background
Check Pilot period, CCHSP operated with a deficit of 2-4 staff members. The on-site supervisor
was removed for disciplinary reasons, and a data entry clerk was excused for a medical
condition, the financial specialist retired, the new financial specialist left for another agency, and
anther clerk retired. Key staff members who possessed tremendous amounts of program
knowledge were no longer contributing causing the backlog to continue to grow. The staff
members were not grant project staff members. They were funded by CCHSP funds and in place
prior to the grant project. CCHSP was able to fill the open positions internally but that created a
deficit of employees in other areas of CCHSP. The open Program Coordinator position was
filled by the CCHSP Legal Assistant and the Financial Specialist with an internal legal clerk.
CCHSP filled the Legal Assistant position and the remaining clerks but the staff shortage was a
significant obstacle to overcome.

e INTERIM DISTRIBUTION IMAGING SYSTEM (IDIS) INOPERABILITY DUE
TO THE CCHSP OFFICE MOVE

During the latter part of August and the month of September 2006, CCHSP moved office
locations. Although CCHSP/PACT Staff planned for the move months in advance, and entered
all necessary work orders, delays continued to impede services to the new office location.
Subsequently, CCSHP waited an additional two weeks for telephones and network connections,
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thus limiting our ability to access servers centrally located in another New Mexico Department
of Health facility, limiting application processing. Additionally, CCSHP Staff coordinated with
New Mexico Department of Public Safety personnel for the move of the two IDIS machines.
While DPS moved and installed the machines timely fashion at the new location, the IDIS
settings had not been recalibrated correctly by Department of Public Safety IT personnel which
caused the system to fail. Consequently, it took DPS IT staff 31 days to troubleshoot and correct
the problem and have the IDIS operational. Having the IDIS system caused down for that period
of time caused a nearly three thousand application backlog. CCHSP endured the effects of this
down period for the remainder of the grant period.

s INCREASE IN APPLICATION PROCESSING TIMELINE

CCHSP saw a 30 percent increase in criminal history screening applications submitted in
state fiscal year (SFY) 2007 from SFY 2006 and a nearly 20% increase in SFY 2006 from SFY
2005. In the first half of the grant period, a criminal history screening application cleared by
both the FBI and DPS the average was 17 days from receipt of the application until the file was
closed and the fitness determination was sent to the care provider. Due to the increase in volume
of application submissions, logistical issues, and staff shortage the timeline for those criminal
history screenings increased to over 31 days.

Table 6
Total Criminal History Screenings Submitted
(Long-Term Care and General-Acute Care Combined)
State Fiscal Year 2005 19,060
State Fiscal Year 2006 22,758
State Fiscal Year 2007 33,592

+ THE 12-MONTH EXCEPTION

The New Mexico Legislature allowed for an exception for those “caregivers” or “hospital
caregivers” who had received a full nationwide and statewide criminal history screening in the
previous 12 months to undergo a statewide only criminal history screening when applying with a
new care provider. To comply with the requirements set fourth in the MMA, New Mexico
Department of Health agreed to conduct the nationwide criminal history screening on those
applicable “caregivers” who were employed with the care providers matching the types specified
in the MMA. CMS also agreed to allow New Mexico to reduce the scope of their pilot program
to only the mandatory long-term care providers referenced in the MMA, and permitted the
Department to use grant funds to cover the cost of the caregiver’s nationwide criminal history
check.

New Mexico faced several challenges in complying with this requirement. The first was
that the CCHSP system had unreliable and incomplete data in the care provider type field. This
made narrowing the required criminal history screenings extremely difficult. This situation was
complicated by a regulatory requirement that CCHSP destroy all fingerprint cards once the file
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has been processed and closed. In June 2006 PACT Project staff and CMS agreed that beginning
July 1, 2006, CCHSP would retain the fingerprint card so that the additional nationwide criminal
history screening requirement could be met and grant funds would be used to pay for the
additional nationwide criminal history screenings. Due to the already destroyed fingerprint cards
New Mexico was unable to conduct the pationwide criminal history screenings on those
“caregivers” who were received from April 1, 2006 — June 30, 2006.

PACT Project Staff updated the CCHSP system through a collaborative effort between
CCHSP, the Administrative Services Bureau and the Health Facility and Licensing Bureau.
Once this was complete, New Mexico queried the appropriate criminal history application by
care provider type and separated for processing. CCSHP IDIS staff members conducted the
criminal history screenings on the separated criminal history screening applications and the
PACT Project staff entered the data/results into the CCHSP system. New Mexico continued to
submit this information in data elements report through the grant period.

¢ IMPROVING THE EFFECTIVENESS OF THE CCHSP LEGAL OFFICE
PROFILE AND DEFINING THE SPECIFIC JOB DUTIES OF THE CCHSP
LEGAL OFFICE STAFF

The CCHSP Legal Office is in the unique position of being both a first tier administrative
review of applicants’ with disqualifying convictions and the final administrative appellate review
by the New Mexico Department of Health, Division of Health Improvement’s Reconsideration
Committee.”” The responsibilities of the Legal Office pertaining to an applicant caregiver
application packet may only begin when there is a “hit” by either Department of Public Safety or
Federal Bureau of Investigation on an applicant’s criminal background check. However, the
CCHSP (Program) and Legal Office had thus far operated as one unit. Although individual job
duties did exist the Program had not sufficiently delineated the distinct role and responsibilities
concerning those between the legal staff'® and Program staff,

An essential element of creating and subsequently fostering a professionally administered
legal office was establishing stringent protocol between the Program staff and that of the Legal
Office. The specific responsibilities assigned to Program personnel could not allow the Legal
Office to supplement other position responsibilities such as processing initial caregiver
applications with no disqualifying convictions or in the alternative Program staff initiating legal
correspondences or ex-parte discussions or communications with a potential caregiver or care
provider pertaining to a potential employment disqualification.

V7 Pursuant to 7.1.9.10 NMAC (2006) each applicant who receives an initial “notice of employment disqualification”
may request an administrative appeal through the CCHSP Legal Office. The reconsideration Committee then acts as
an independent informal non-adversarial administrative review of written documentation submitted by the applicant.
Depending upon the recommendation of the Reconsideration Committee an applicant may or may not be issued an
employment clearance letter based upon the all supporting documents submitted. See 7.1.9.10D NMAC (2006).

' The CCHSP Legal Office employs one paralegal and one clerk specialist whose responsibilities include in part,
case file management pertaining to all applicants whose criminal history reports a disqualifying conviction of an
enumerated felony. The Legal Office staff interacts directly with all applicants or by representation of counsel
during the reconsideration appeals process, for the purposes of preparing and presenting before the Reconsideration
Committee.
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Subsequently the PACT agenda was both a broad examination of the general functions of
the CCHSP Legal Office and specific programmatic goals for the future direction of operations
following the conclusion of the grant. The following bullets highlight the PACT programmatic
and administrative regulatory changes following the adoption of the amended 2006 CCHSP rule.

o All correspondences containing any legally operative documents are now
processed directly by the Legal Office. Consequently, all legal correspondences
are immediately forward to the Legal Office and not delayed by alternative
channels.

o All existing CCHSP legally operative form letters were reformatted with
corrected statutory and regulatory legal citations.

o Eliminated an unnecessary and onerous programmatic procedure of requesting
additional court documents when no court disposition was listed on the criminal
history screening report.

o Revised the reconsideration appeal process instruction letter with an emphasis on
applicant comprehension.

o Established a weekly joint PACT and CCHSP Legal Office case file review prior
to each Reconsideration Committee meeting.

o A continuing interpretative regulatory and statutory on-the-job training was
introduced to the CCHSP Legal Office by the PACT paralegal. The training
addressed statutory versus case law interpretation; what charge(s) constitutes a
felony, interpreting dismissals and other pleas pertaining to a reported
disque]l;ifying conviction in accordance with Subsection J at 7.1.9.7 NMAC
2006.

¢ INCORPORATING LEXISNEXIS INTO CCHSP LEGAL SECTION OPERATIONS
AND THE PACT PROJECT CROSSWALK

An integral part of the CCHSP Legal Office’s review of applicant disqualifying
convictions required the staff to pursue creative though time consuming avenues for conducting
interstate criminal statutory research. Through an internal review of the Legal Office’s viable
options PACT reintroduced an underutilized commercial web based research engine
LexisNexis®. As a leading commercial provider of one of the most comprehensive legal
research web based engines, with access to searchable documents from more than 32,000 legal,zo

1% See Caregivers Criminal History Screening Requirements at Subsection ] at 7.1.9.7 delineates the distinctions of a
disqualifying conviction by a plea, judgment or verdict of guilty, a plea of nolo contendere, an Alford plea or any
plea or judgment entered in connection with a suspended sentence, in this state or from any other state or jurisdiction
to a felony crime listed in 7.1.9.11 NMAC (2006).

* Among the legal publishing brands within LexisNexis are Butterworths, JurisClasseur, Malayan Law Journal,
Abeledo-Perrot and Orac,
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sources, LexisNexis has been an indispensable tool for allowing the Legal Office to research the
law more efficiently while accessing a multi-state database.”’

Ultimately LexisNexis has provided a more effective solution to the daily work demands of
filing and comparing interstate statutory conviction citations. The following bullets highlight the
PACT programmatic and administrative regulatory improvements following the implementation
of the LexisNexis search engine program.

e (ase law, statutes and administrative materials which most importantly provided a
complete collection of federal and state statutes with "Official Publisher”" status in
seventeen jurisdictions.

¢ Public records options that provide the Legal Office staff with a streamline factual
discovery of public records which includes criminal history records and inmate indexes;
court filings; jury verdicts, and settlement.

¢ Focus on a specific area of law or jurisdiction with resources features, which allow
expanding the original search by use of similar citation patterns or passages of text that
match an on-point case of interest.

Follow research issues on a monthly, weekly or daily basis; get regular Shepard's updates
on citing authorities that could potentially affect the validity of your cases; and get regular
updates on court filings and other court records activity from LexisNexis CourtLink.

¢ STAFF TRAINING IN REGULATORY INTERPRETATION OF THE
ENUMERATED DISQUALIFYING CONVICTIONS PURSUANT TO THE
CAREGIVERS CRIMINAL HISTORY SCREENING ACT.

A narrow interpretation of the enumerated felony convictions under the Caregivers
Criminal History Sereening Act and subsequent implementing rule, had limited the disqualifying
convictions to those plainly stated by the crime. Subsequently a similar pattern of association
was then applied to corresponding felony convictions of other states. An integral part of the
PACT paralegal’s agenda extended to providing training to the Legal Office staff regarding
regulatory interpretation of the enumerated felony convictions under the Caregivers Criminal
History Screening Act.

The New Mexico State Legislature arguably intended an expansive regulatory and
programmatic interpretation of the Caregivers Criminal History Background Screening Act. This

2 All fifty states maintain an independent legislative and administrative numerical system of statutory codification
and rule filing similar to that discussed in footnotes 12 and 25. However, the elements of culpable criminal conduct
remain in any jurisdiction an issue requiring the commission of both an act (actus rea) and mental state (mens rea).
In relation to researching specific crimes, for instances those enumerated under the Caregiver Criminal History Act,
the proposition of state jurisdictional boundaries posing an inconsistency in delineating the el ts of criminal
conduct are a non-factor. The specific or general intent of the conduct taken is the measure criminal culpability and
the elements of the crime will remain the same. For this reason, the addition of LexisNexis as the primary research
tool has provided immediate access to cross-reference varying statutory chapters containing what are essentially
common elements.
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is evidenced by the legislature’s insertion of pertinent legal clauses with in the sentence structure
to provide an expansive programmatic interpretation, rather then a strict regulatory reading
delineating a rigid list of disqualifying convictions. For example, subparagraph (4) exclusively
addresses sexual offenses by specifically stating “rape, criminal sexual penetration, criminal
sexual contact, incest, indecent exposure or other related sexual offenses.” However, the latter
sentence clause states “or (emphasis added) other related sexual offenses.” With the addition of
one conjunction the semantics of the list of disqualifying convictions is extended to encompass
any one of the felony offenses listed under Chapter 30, Article 9 of the New Mexico Criminal
Code. This example is further illustrated at subparagraph (5) and (6) of §29-17-5D of the Act
which expands crimes involving (emphasis added) adult abuse, neglect or financial exploitation
and crimes involving (emphasis added) child abuse or neglect.

As a result of the training the Legal Office’s ability to independently research the letter of
the law, as a mechanism for interpretation, ensures the expansive statutory objective of the
CCHSP regulatory scheme in both an interstate and intra-state.

IX. INFORMATION TECHNOLOGY ENHANCEMENTS

The Consolidated Online Registry initiative is focused on providing a one-stop repository
for care providers to quickly ascertain employment suitability for new caregivers. The existing
Division of Health Improvement Caregivers Criminal History Screening Program (CCHSP) is a
client-server application (Visual Basic 6 and MS SQL Server) and is maintained by New Mexico
Department of Health personnel. The central focus of this project was to make segments of the
CCHSP data available and to augment that data with other related information sources including:
Nurse Aide Registry (NAR), New Mexico Employee Abuse Registry (EAR) and New Mexico
Sex Offender database. The Consolidated Online Registry data is made available to authorized
New Mexico users via the Internet. Other data sources may be added in the future.

Unlike the current approach that depends on manual contact with CCHSP personnel to
determine suitability of New Mexico caregivers, the Consolidated Online Registry provides a
one-stop, self-service alternative for New Mexico care providers to determine if preexisting
issues exist for a potential caregiver. While the registry does not provide details of any abuse,
neglect or exploitation, it will identify that such details may exist and give the employer the
contact information of the entity providing such details. The key benefit is to enforce the zero
tolerance policies and provide quality services to the New Mexico citizenry. Within New
Mexico there is no single source of this vital information. This registry addresses this issue.

CCHSP is formally charged with ensuring quality healthcare services within the New
Mexico. The CCHSP program has been used internally since 1999. At its inception the program
handled approximately 4,000 applications from caregivers. Applications stabilized at nearly
20,000 per year commencing in 2001, but planned facility and program expansions coupled with
resource constraints and background check requirements necessitate the evolution of the CCHSP

% Notably each of the CMS Pilot Program states have similar language. For example, Nevada's annotated statutory
authority under NRS 449.188 list “sexual assault, statatory sexual seduction, incest, lewdness, indecent exposure or
any other (emphasis added) sexually related crime.”
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application into a one stop shop location for care providers offering a “self service” style
approach. Care providers using the Consolidated Online Registry are able to view a broader
source of information and use it in determining caregiver suitability and it lowers the burden on
CCHSP staff in summarizing and presenting information to directly to care providers.

The PACT Project Staff requested and received IT technical assistance through the CMS
Background Check Pilot for the Consolidated Online Registry. Once the reporting requirements
were published, PACT Project Staff evaluated the requirements and determined that three key
data fields were not captured in the CCHSP database and two others needed modification.
PACT Project Staff again went to CMS to request technical assistance to more integrate and
properly configure the CCHSP application to both capture the data required and produce an
accurate data report for submission. This request was denied by CMS. This denial put CCHSP
in very difficult position. It was unable to capture the data in a efficient fashion and was
growing increasing behind due to increased application submissions and Interim Distribution
Imaging System failures yet still wanted to properly comply with the data element guidelines.
CMS proposed that CCHSP manually input the data into a separate database and have IT staff
merge the data prior to submission. PACT Project Staff reluctantly agreed only to maintain good
standing within the CMS Background Check Pilot.

The agreement made by PACT Project Staff ultimately had a negative impact on CCHSP
operations because it required that the limited staff resources had to be pulled off of processing
criminal history applications and transferred to inputting supplemental data into an additional
database. This compounded the growing backlog of criminal history screenings needed to be
processed by CCHSP. PACT Project Staff sought support from New Mexico Department of
Health Information Technology Support Staff for the data element report issues but the support
was inconsistent and lacked follow through. Ultimately, the data submissions were incomplete
and lacked the accuracy required. This continued for three straight quarters and endangered New
Mexico’s status within the CMS Background Check Pilot.

CMS did authorize a Business Process Reengineering by the developers of the COR
system working in conjunction with PACT Project Staff. The Business Process Reengineering
evaluated the current “as is” CCHSP process and developed a “to be” process taking into
consideration statutory requirements, IT limitations, and CMS/MMA constraints. The “as is”
design clearly showed what PACT Project had already discovered, a series of inefficient
procedures adding unneeded time to an already stretched timeline. The “to be” design was based
on a “push” and “gate” design utilized to control and monitor employee efforts and it streamlined
processing to eliminate unnecessary steps.

Following the three quarters in which the New Mexico Department of Health experienced
the chronic issues with the data elements report CMS offered a very limited technical assistance
project to assist CCHSP with capturing the missing data. The technical assistance offered was
limited by CMS staff to only adding three data fields while including a canned report that met
CMS specifications. This improvement was delivered in late July 2007. The install was
completed one week after the quarterly data element report was due to CMS. PACT Project
Staff requested an extension to be able to use the new modified application to produce the data
elements report. This request was denied by CMS and the New Mexico Department of Health
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was forced to compile and submit an incomplete report for the 4th straight quarter. When the
upgrade was finally complete, PACT Project Staff were able to submit the final data elements
report using the new functionality.

X. ACTIONS TO SUSTAIN

CCHSP is funded through income associated with the cost of a criminal history screening
applications. The program will continue operations in accordance with pre-Background Check
Pilot operations. The New Mexico Department of Health has made the commitment to subsidize
the CCHSP budget to support a medified training schedule to ensure future operations.
Additionally, an Information Technology Support Division staff position has been identified to
support the COR system and provide futare enhancements.

XI. CONCLUSIONS
e IMPROVED CRIMINAL HISTORY SCREENING APPLICATION QUALITY

A significant outcome of the project was the substantial improvement in compliance by
care provider agencies and the reduction of demonstrated stress on the processing end by CCHSP
through the efforts to train, communicate and inform the care provider agencies. The quality of
submissions has greatly improved through the Background Check Pilot period and application
issues continue to decrease. This has reduced the resources needed in the quality assurance
check step and eventually the improvements should allow for the redirection of staff from
redundant processing to training and compliance monitoring.

This model proved enhanced application quality that resources are better used to train,
assist and inform on the front end of the process than in working and reworking problems at the
back end of the system. The PACT Project successfully demonstrated that proactive and
ongoing training support will improve the quality of application submissions, improve provider
compliance and enable a reduction of clerical staff at CCHSP reducing overall operating costs.

e INADEQUATE INFORMATION TECHNOLOGY INFRASTRUCTURE

The PACT Project identified a major concern of IT infrastructure. A national criminal
history screening program must be funded to the degree that each state has the necessary
infrastructure to provide the service in a timely fashion. New Mexico could not move to an
electronic process of submitting fingerprint cards because the New Mexico Department of Public
Safety did not have the adequate infrastructure to electronically match the prints until the final
months of this pilot. CCHSP had to utilize an antiquated system and care providers were forced
to wait weeks for results. This created a sitvation in which the New Mexico Department of
Health was requiring care providers to submit criminal history screening applications within
suspense period but was unable to produce results in a similar fashion,

A secondary result was that caregivers discovered a loophole in the enforcement of the
CCHSP requirements due to the infrastructure deficiency. A subset of caregivers found that they
could jump from one agency to another agency either just before or after their Final
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Disqualification letter reached the agency. Multiple examples of this occurred during the pilot
period and further emphasized the needed for the faster turn around time in processing the
criminal history screening applications.

» PROVIDE MULTI-LINGUAL SERVICES

In New Mexico, the PACT Project Staff found that the caregiver workforce includes a
high percentage of immigrant workers. All services and documents should be produced in
multiple languages to better serve the caregivers who are subject to a national criminal history
requirement. It is important in all areas of the program but especially important in any appeals
process. The PACT Project discovered that a high number of Final disqualifications were
determined because the caregiver did not respond correctly. Additional investigation determined
that a high percentage were because the caregiver did not comprehend the administrative
reconsideration instructions. It is unclear how many would have been cleared had they
understood the instructions but not having multi-lingual support has further decreased an already
strained and limited workforce.

o UNIFORMITY OF FEDERAL LEGISLATION VERSUS STATE SOVEREIGNTY
AND STATUTORY CONSISTENCY

Federal implementation of a national criminal history screening program’® would require
a consensus among the states not a mandatory buy-in system that promotes one level of agency
tracking®® which may not be conducive to that of fifty individual states. As a matter of
Constitutional Law the concept of each state’s right®® to accept or refuse the imposition of
federal legislation is an inherent power’, granted under the 10" Amendment of the U.S
Constitution. For example, the participating states would be required to prescribe a federal
threshold of culpable conduct’” to which each states’ legislature has predetermined what criminal

3 At the time of this report Senate Bill 1577 *‘Patient Safety and Abuse Prevention Act of 2007 "was introduced
which was read twice and referred to the Committee on Finance. June 7, 2007, 110 Congress 1™ Session, In pertinent
part the proposed Bill purports to amend titles XVII and XIX of the Social Security Act to require screening,
including national criminal history background checks, of direct patient access employees of skilled nursing
facilities, nursing facilities, and other long-term care facilities and providers, and to provide for nationwide
expansion of the pilot program for national and State background checks on direct patient access employees of long-
term care facilities or providers.

* Se Section 3(b)(1) Senate Bill 1577 ‘Patient Safety and Abuse Prevention Act of 2007 identifies the creation of a
coordinated, nationwide system of state criminal background checks.

* States rights refers to the 10" Amendment, U.S. Constitution interpreted as “rights not conferred on the federal
%overnment or forbidden to the States” Black’s Law Dictionary at 1409.

“ Also referenced as the legal doctrine of a state’s inherent police power, the term references the capacity of a state
to regulate behaviors and enforce order within its territory, often commonly framed in terms of public_welfare,
security, morality, and safety. Police power is legally considered an inherent power, limited only by prohibitions
s;)eciﬁed in the constitution of a state, making it the most expansive authorized power exercised by a state.

* The commission of a crime requires both an act and mental state. In criminal law in order to have criminal
conduct a perpetrator requires the element of both mens rea and actus rea. The actus rea representing the physical
aspect of a crime, whereas the mens rea involves the mental intent factor. Thus the mens rea, actus rea and the
specific or general intent of the conduct taken is the measure criminal culpability. In criminal law, the intent to
accomplish the precise act, which the law prohibits, is considered “specific intent”. In criminal law, the intent to do
that which the law prohibits. It is not necessary for the prosecution to prove that the defendant intended the precise
harm or the precise result, which eventuated.
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conduct operates as a bar to employment. Such an imposition would be contrary to an essential
element of the police power doctrine of law.”®

Moreover, states have historically codified culpable criminal conduct by statute enacted
by the each legislature or by the adoption of the National Conference of the American Law
Institute’s Model Penal Codes.”” However, more frequently then not, the state adopting the
American Law Institute’s Model Penal Codes will subsequently modify it to some extent to meet
its own needs or in the alternative may adopt only a portion of such™® As a matter of
administrative efficiency and public policy each of the participating states of a federal criminal
history screening program would subsequently maintain an individually separate title and chapter
assignment for each disqualifying conviction®' independent of the federal and sister states. As
such, the implementation of a federal program would depend largely upon actual consistency
among the state legislatures and most importantly agency programmatic interpretation.

Ultimately the success of federal legislation will not be the threat of competing interstate
legislative objectives or varying state statutory criminal titles and chapters, but whether or not
the federal statute defining the disqualifying criminal convictions can sufficiently delineate the
federal objective with the implementation and interpretation soundly with in the purview of each
state regulatory agency.

¢ EXPANDING THE NEW MEXICO DEPARTMENT OF HEALTH'S
REGULATORY OVERSIGHT THROUGH THE CAREGIVERS CRIMINAL
HISTORY SCREENING ACT AND RULE

Following the regulatory amendments to 7.1.9 NMAC 2006 one objective of the PACT
Project was to incorporate CCHSP into a greater administrative oversight scheme with in New
Mexico Department of Health’s regulatory program. By rule promulgation an interrelated network
of regulatory requirements were implemented utilizing the existing CCHSP Act and rule.”

o The Lynn and Erin Compassionate Use Act §§29-17-1 ef seq., (NMSA 2007)

* As discussed in footnote 44 as essential element of a state’s inherent police power, regulate behaviors and enforce
order within its territory, would intruded upon by the adoption of a federally proscribed imposition of disqualifying
criminal convictions, thus once again, the state’s police power is legally considered an inherent power, limited only
by prohibitions specified in the constitution of a state, making it the most expansive authorized power exercised by a
state.

%’ The National Conference of the American Law Institute is comprised of legal scholars, who are responsible for
the Restatements in the various disciplines of the law and who, jointly with the National Conference of
Commissioners on Uniform State Laws, prepare some of the Uniform State Laws,

** See Black’s Law Dictionary at. 1003

*' All fifty states maintain an independent legislative and administrative numerical system of statutory codification
and rule filing.

* In conjunction with the amendment to the Caregiver Criminal History Screening dct, §§29-17-1 ef seq., (NMSA
1978) and implementing rule, 7.1.9 NMAC (2006), the New Mexico Department of Health also promulgated an
additional supplemental administrative rule requirements for pre-employment screening pursuant to the Employee
Abuse Registry Act, §§ 27-7A-1 et. seq., (NMSA 2005); implementing rule Employee Abuse Registry, 7.1.12 NMAC
(2006). The rule is applicable to a broad range of New Mexico providers of health care and services and employees
of these providers who are not licensed health care professionals or certified nurse aides. This rule requires that all
applicable health care providers check with the Department’s employee abuse registry and prohibits employing an
individual on the registry.
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At the close of the 2007 State of New Mexico Legislative session Governor Richardson
signed into law the Lynn and Erin Compassionate Use Act.”® The Lynn and Erin Compassionate
Use Act, which contains multiple regulatory requirements, calls for in relevant part for the New
Mexico Department of Health, Division of Public Health to establish a regulated system of
medical use cannabis by: issuing identification cards for participating qualified patients,” and
designated caregivers;” and developing a distribution system by state licensure of medical use
cannabis producers and production facilities and the designation of a medical use marijuana
advisory board.*®

Pursuant to the Act, the New Mexico Department Health staff preformed a collaborative
effort’’ to promulgate®® the Medical Use of Marijuana Registry ldentification Cards 7.34.3
NMAC, which in part govern he safe use and possession of medical marijuana for individuals
living with debilitating medical conditions, and the safe possession and administration of
medical marijuana to those individuals by designated caregivers.>

Most notably contained with in the provisions of the rule is at Subsection 8, Paragraph (1)
entitled Designated caregiver application requirements and prohibitions the rule requires all
designated caregiver applicants are required to consent to a nationwide and statewide criminal
history screening background check in accordance with all rules and procedures of the
department’s caregivers criminal history screening program. In addition to the rules and
procedures of the Criminal History Screening Act, §§ 29-17-2 et. seq., NMSA (1978), the
requirements at 7.34.3 NMAC also state “if an applicant has been convicted of a felony violation
of the Controlled Substance Act, §§ 30-31-1 et seq., NMSA (1978), which has occurred less then
three (3) years from the date of the applicant’s completion of all obligations associated with the
conviction, the applicant is prohibited from being a designated caregiver.”™ If the applicant has
been convicted of more than one (1) felony violation of the Controlled Substance Act, §§ 30-31-

* See Lynn and Erin Compassionate Use Act, Senate Bill 523, codified at §§ 26-2B-1 et. seq., (NMSA 2007),

pending final approval by the NM Department of Health Secretary of implementing administrative rule 7.34.3

NMAC (2007), see appendix XXX. With the enactment and subsequent rule promulgation and public hearing New

Mexico became only the twelfth state to pursue an administrative regulated field for the production, possession,

distribution or dispensing of medical use of marijuana for qualified patients, designated caregivers and licensed
roducers.

i "Qualified patient” means a resident of New Mexico who has been diagnosed by a practitioner as having a

debilitating medical condition and has received a registry identification card issued pursuant to the requirements of

this rule.” See Medical Use of Marijuana Registry Identification Cards at 7.34.3.7BB NMAC.

¥ "Designated caregiver" means a resident of New Mexico who is at least cighteen (18) years of age and who has

been designated by the patient's practitioner or qualified patient as being necessary to take responsibility for

managing the well-being of a qualified patient with respect to the medical use of marijuana pursuant to the

provisions of the act.” See Medical Use of Marijuana Regisiry Identification Cards at 7.34.3.7K NMAC.

*® See Lynn and Erin Compassionate Use Act, §§ 26-2B-1 et. seq., (NMSA 2007)

%7 Due to the extensive intradepartmental regulatory oversight mandated under of the Lynn and Erin Compassionate

Use Act the PACT paralegal worked in a collaborative venture that included PACT, CCHSP, Administrative

Services Bureau, and Harm Reduction Bureau during the initial drafting process of the proposed rule.

* The Department of Health has held public hearing and comment on the promulgation of Medical Use of

Marijuana Registry Identification Cards 7.34.3 NMAC and Advisory Board Duties & Requirements, 7.34.2 NMAC,

on October 1, 2007. See appendix 5.

** See Medical Use of Marijuana Registry Identification Cards, at 7.34.3.6 NMAC.

“ See Medical Use of Marijuana Registry Identification Cards at 7.34.3.8.D(1) NMAC
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1 et seq., NMSA (1978), the applicant and qualified patient will be notified by registered mail
that the applicant is permanently prohibited from being a designated caregiver and cannot be
issued a medical use marijuana registry identification card.

o Incident Reporting, Intake, Processing and Training Requirements 7.1.13 NMAC 2006

The incorporation of regulatory oversight continued through the promulgation of the
Incident Management Reporting Requirements 7.1.12 NMAC 2006. This rule established
standards for licensed health care facilities and community based service providers to institute
and maintain an incident management system and employee training program for the reporting of
abuse, neglect and misappropriation of property.*’ As an integral element of the PACT Training
component of the pilot program the promulgation of the Incident Management Reporting
Requirements enable the CCHSP to further broaden regulatory ties with the health care provider
community and the New Mexico department of Health, Division of Health Improvement,
Incident Management Bureau.

o Licensing Requirements for Alcohol and Drug Treatment Facilities 7.32.9 NMAC

The current promulgation of the Licensing Requirements for Alcohol and Drug Treatment
Facilities 7.32.9 NMAC represents a new rule applicable to an expanded number of substance
abuse treatment providers of detoxification services.”? For example, it will apply to those
treatment facilities providing long and short term social detoxification services, medically
monitored detoxification services, medically managed detoxification services and other intensive
treatment services. Most importantly, this new rule will be pertinent to all employees hired
under the applicable “caregiver” definition 0f7.1.9.7D(1) NMAC.

o Incorporation of the CCHSP Regulatory Requirements into the Department of Health,
Developmental Disabilities Support Division, Interpretative Standards for Developmental
Disabilities Waiver Programs

The incorporation of the CCHSP regulatory requirements into the Departrent of Health,
Developmental Disabilities Support Division’s Interpretative Standards® for Developmental
Disabilities Waiver Programs applied to all services providers through the Medicaid Home and
Community Based Services Waiver programs for individuals with developmental disabilities.
The Developmental Disabilities Support Division of the Department of Health has established
these standards to guide service delivery and promote the health and safety of individuals served
by DD Medicaid Waiver Provider Agencies. These standards became effective March 1, 2007,
and address each service covered by the Developmental Disabilities Waiver as renewed in 2006,
as well as personnel requirements for people employed by or subcontracting with agencies
providing services. All provider agencies that enter into a contractual relationship with DOH to
provide Developmental Disabilities Waiver Services must comply with each applicable
requirement under the Caregivers Criminal History Screening Requirements at 7.1.9.11A-H
NMAC (2006).

* See Incident Reporting, Intake, Processing and Training Requirements at 7.1.13.6 NMAC.

2 See appendix 6, Licensing Requirements for Alcohol and Drug Treatment Facilities 7.32.9 NMAC. This rule is
currently pending public hearing and publication.

* These standards interpret, and further enforce the Human Services Department, Medical Assistance Division
standards and regulations governing the Developmental Disabilities Waiver, (MAD-736, effective 7/1/02).
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» FUTURE REGULATORY REFORM

The following bulleted regulatory provisions have been identified as persistent
programmatic issues encountered by PACT Project staff.**

Subsection C, and A, Paragraph (2) at 7.1.9.9 NMAC. Currently both PACT
and CCHSP staff have identified two areas for clarifications that involve an
applicant caregiver’s disqualification for non-compliance with the reconsideration
procedures under Subsection A(2) as oppose to a notice of final disqualification
under Subsection C following an administrative decision by the Reconsideration
Committee. The present language of the rule does not specify to a legal certainty
whether a disqualification for noncompliance bars an applicant caregiver from
subsequently reapplying with the same care provider after termination.

Incorporation of the Criminal Offenders Employment Act §§ 28-2-1 to 28-2-6,
(NMSA 1978). The current rule permits the Reconsideration Committee to take
into account the requirements of the Criminal Offenders Employment Act.
Unfortunately, the Act is not dispositive in the reconsideration Committee’s
decision or applicable with in the current regulatory and programmatic
confinements of 7.1.9. NMAC. Presently the CCHSP Legal Office issues a notice
of disqualification to all applicants whose criminal history screening reports a
charge under any one of the enumerated disqualifying convictions. This process
does not consider the statutory objective of the Criminal Offenders Employment
Aet® or the effect of subjugating an applicant through the administrative
reconsideration procedures for a single instance occurring in some cases as long
as twenty year ago.

Subsection B at 7.1.9.9 Exemption to Employment Pending Reconsideration
Determination: At the discretion of the care provider, an applicant caregiver or
hospital caregiver who has requested an administrative reconsideration may
continue conditional supervised employment pending a determination on
reconsideration. The initial intention of the amendatory language of the rule at
subsection B was to provide the continuance of employment during the
reconsideration process while also maintaining the continuity of the health care
services to the care recipient. Unfortunately the exemption has promoted a
practice of laying-off the applicant caregiver during the reconsideration process
although that individual is entirely responsible for providing services to a
dependent family member. The resulting consequent is that the applicant
caregiver continues providing services to the family member while the health care

* Although the inclusion of additional disqualifying convictions has been discussed the issue is a matter beyond that

which is attai

ble by departmental regulatory amendments. The three examples proposed represent semantics

concerning substantive text and does not attempt to circumvent the New Mexico State Legislature.

* See Criminal Offenders Employment Act at §28-2-2 (NMSA 2006) Purpose of act “The legislature finds that the
public is best protected when criminal offenders or ex-convicts are given the opportunity to secure employment or to
engage in a lawful trade, occupation or profession and that barriers to such employment should be removed to make
rehabilitation feasible.”
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provider maintains a regulatory sanctioned windfall of maintaining both
contractual relationships with the caregiver and recipient.

XII. APPENDIX

o Caregivers Criminal History Screening Requirements at 7.1.9 NMAC (2006)
o Caregivers Criminal History Screening Act, at §29-17-2 et seq., (NMSA 1978)
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1. INTRODUCTION

Section 307 of the Medicare Prescription Drug, Improvement, and Modernization Act (MMA) of
2003 (PL 108-173) established the framework for a program to evaluate national and state
background checks on prospective employees with direct access to patients of long-term care
facilities or providers. The program to identify efficient, effective, and economical procedures for
conducting background checks was administered by the Centers for Medicare & Medicaid
Services (CMS), in consultation with the US Department of Justice, from January 2005 through
September 2007.

CMS selected seven states to participate in the Background Check Pilot Program. The states,
representing rural and urban areas and ethnically and culturally diverse populations, included:
Alaska, idaho, llinois, Michigan, Nevada, New Mexico, and Wisconsin. CMS awarded
additionat funding to several states to create and deliver a comprehensive abuse prevention
training program to employees and managers of long term care facilities. The states selected
for the additional training funds are Alaska, Michigan, and Wisconsin.

Wisconsin Caregiver Law

The Wisconsin Department of Health and Family Services (DHFS) implemented the Caregiver
Law on October 1, 1998, under the authority of Act 27 (1997-1999 biennial budget). The 1999 -
2001 Budget Bill, enacted as 1999 Wisconsin Act 9, became effective October 29, 1999,

The Wisconsin Caregiver Program responds to the potential for physical, emotional and

financial abuse of vulnerable citizens by persons who have been convicted of serious crimes or

have a history of improper behavior. The Caregiver Law is intended to protect clients in health

care settings from abuse, neglect or misappropriation of property by requiring employers and

licensing agencies to:

s conduct caregiver background checks;

« closely examine the results of the caregiver background checks for criminal arrests and
convictions or findings of misconduct by a governmental agency; and,

« make employment and licensing decisions based on the results of the background checks in
accordance with the requirements and prohibitions in the law.

Therefore, the Caregiver Law requires two types of caregiver background checks:

1. Those completed by entities on their employees and contractors, and

2. Those completed by the Division of Quality Assurance (DQA) on license holders/legal
representatives and nonclient residents of DQA regulated entities.

Caregivers with convictions of serious crimes or a history of improper behavior may be
permanently barred from working in regulated facilities, unless clear and convincing evidence of
rehabilitation has been provided to the Department, through the Rehabilitation Review process.
Entities that fail to comply with the provisions of the program may be subject to program
sanctions, such as a required corrective action plan, mandatory training, or the denial,
revocation or suspension of the license, certification or registration by the Department.

The Caregiver Law also requires all regulated entities to report allegations of abuse, neglect or
misappropriation of client property to DQA, as well as requiring employers to complete
background checks for all caregivers employed by entities regulated by the Department.
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The Caregiver Program is implemented under $s.50.065 and ss.146.40, Wis. Stats. and
Chapters HFS 12 and 13 of the Wisconsin Administrative Code, which can be found at
http://dhfs.wisconsin.gov/caregiver/StatutesiNDEX. HTM.

Employer Driven Process

The underlying philosophy of the Caregiver Law is that employers are responsible for making
sure that the individuals working in their facilities are appropriate within the state guidelines,
Therefore, all regulated healthcare and daycare employers are required to complete caregiver
background checks and make appropriate hiring decisions based on the results.

The Caregiver Law was designed to provide employers with the tools needed to screen out
potential abusers before they have access to vulnerable aduits and allow entities to make
prompt employment decisions without state government involvement in the hiring decision:

+« Background Check Results — Wisconsin is an open records state; therefore, employers
have access to criminal history information, as well as administrative finding and licensing
information. The Integrated Background Information System (IBIS) was designed to aliow
background check results to go directly to the provider. Employers request caregiver
background checks, in most cases online, and receive results from the state Department of
Justice, Department of Regulation & Licensing and DHFS within minutes. Employers are
then able to make employment decisions based on complete information. Employers are
also required to obtain criminal history info from other states if the person has resided
outside of Wisconsin in the last 3 years. Because each state’s process for obtaining this
information is different, this can be a difficult and time-consuming process.

« Offense List — The Wisconsin Offenses List includes crimes of physical violence. Only
those crimes and offenses on the Offenses List and comparable crimes and offenses from
other states or U.S. jurisdictions are bars to employment, regulatory approval or nonclient
residency. Because the list is fairly short, employers indicate they do not have difficulty
identifying offenses on a prospective employee’s criminal record that prohibit employment.

o Fair Employment Law - Under Wisconsin's Fair Employment Law, an employer may also
determine if any conviction not on the Offenses List is substantially related to the duties of
the job and may refuse to hire a candidate for that reason. Because employers receive the
complete criminal record, they are better able to make substantially related decisions.

It is believed that the employer who is interviewing the candidate, checking references,
reviewing the background check results and has a clear understanding of the position
requirements is in the best position to make the hiring decision. For example, an employer
who is hiring for a position that transports residents may choose not to hire a candidate with
driving related offenses or one who is hiring for a position that passes medication may
choose not to hire someone with drug related offenses. Because these offenses are not on
the Offenses List, the employer has discretion to make the most appropriate decision.

¢ Rehabilitation Review ~ Although the law bars employment for caregivers with convictions
of serious crimes or a history of improper behavior, any caregiver who has committed a bar
with rehabilitation crime, who has a finding of misconduct or who has a child abuse or
neglect finding may apply for a Rehabilitation Review to seek approval to work as a
caregiver or reside as a nonclient resident in an entity regulated by DHFS. The State of
Wisconsin’s position is that everyone should have the right to demonstrate proof of
rehabilitation.
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Entities that fail to comply with the provisions of the program may be subject to program
sanctions, such as a required corrective action plan, mandatory training, or the denial,
revacation or suspension of the license, certification or registration by the Department. Since
October 1998, more than 2 million caregiver background checks have been completed,
approximately 27,000 every month. Because the Wisconsin caregiver background check
process is fairly easy and inexpensive, compliance with caregiver background check
requirements is high. Of the citations issued to Wisconsin nursing homes, less than 2%
concern non-compliance with the background check requirements.

Background Check Pilot

Wisconsin proposed a "pilot within the federal pilot" approach. Wisconsin's federal background
check requirements applied to specific, geographically-located counties selected for pilot
participation. Four counties were selected for rural and metropolitan representation, rapid and
slow growth populations, border counties with high interstate movement, and a variety of
commuting patterns. The pilot counties were also selected based on their proximity to
fingerprint scanning processing centers, and distribution among the state survey agency, the
Division of Quality Assurance (DQA) regions. The pilot counties included Dane, Kenosha, La
Crosse, and Shawano.

Wisconsin built on its existing employer driven process philosophy to design its pilot program.
This philosophy operates within the atmosphere in which state criminal histories are considered
open records, allowing anyone to run a criminal history background check. All Wisconsin court
records, including civil records, are available online. There were many strengths to building on
the existing process including:

« Timeliness — Fingerprint results were posted within 24-48 hours of the appointment,
allowing employers to make an immediate fitness determination and hiring decision. This
timeliness increased safety because employers completed the full background check prior to
hiring the individual. The speed also reduced the potential of ineligible caregivers “gaming”
the system by working for a facility for just under the time it takes to run the background
check.

« Inexpensive — Because employers make the fitness determination, no fees were charged
for state staff to review results. Wisconsin employers have the experience and knowledge
to review criminal history information and make choices that fit with their organization.
Employers indicated that they would likely run a separate check if all they received from the
state was a “yes” or “no” decision on the fitness determination. A state-run system would
also likely slow the process, further encouraging employers to run their own checks.

+ Simple - Wisconsin’s process is straightforward. Wisconsin’s Offenses List is relatively
short and the conditions apply to everyone the same way - all the crimes are lifetime bans
unless the person successfully completes a Rehabilitation Review. Anomalies are handled
on a case-by-case basis. This is a more effective process than establishing different time
lines for different offenses. No records need to be kept at the state level regarding where
individuals are employed and the state agency does not need to keep copies of fingerprints
or background check results.

+ Employer Responsibility - Employers are responsible for ensuring safety in their facility.
Because the liability rests with them, they take an active interest in the background check.
Employers have all the information they need to make the fitness determination using the
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Offenses List, and to make substantially related decisions. Employers know best the duties
of a specific job and what convictions are substantially related to that position. Facilities are
monitored through the survey process. At each survey, a random sample of employee
records is reviewed. If a problem is found, more records are reviewed. Employers who
have not accurately followed the process are cited.

There are some areas that are not addressed by Wisconsin's Caregiver Law or pilot process:

+ Rap Back — Wisconsin can not easily institute a rap back system using an employer driven
process. Because no state agency maintains records of employment, it is not possible in
the current system o institute a rap back process. However, the crimes on Wisconsin's
Offenses List are severe. it is likely that a caregiver convicted of one of the crimes on the
Offenses List would serve time in jail and the employer would know that the caregiver was
no longer eligible. in addition, employers are required to run a new background check
every 4 years on employees.

+ Confidentiality issues —~ Under Wisconsin’s system, employers receive a copy of the
caregiver’s full background check. In some states, this is a concern due to confidentiality
reasons. Wisconsin's system is in keeping with the state's philosophy of open records.
Although a state fitness determination with a rap back may limit employer’'s access to
background checks, it requires that a state agency keep detailed records of caregiver
fingerprints, background checks, and employment decisions. Many caregivers would be
more concemed with a state agency maintaining a copy of their fingerprints than with the
employer having a copy of their background check. This is especially true for the vast
majority of caregivers who have no record. 85% of those hired have no criminal histories.
Although an FBI background check is perhaps more centralized and complete, it is not the
only way to access criminal history information. Most criminal history information is
available and can be compiled by private firms who specialize in checking state databases.
Even if the state ran the checks and made the fithess determination, many employers would
still conduct background checks.

2. PROGRAM DISCUSSION: WISCONSIN BACKGROUND CHECK PILOT

Wisconsin’s existing authority to meet the requirements of the CMS Background Check Pilot
Program requirements is detailed in Wisconsin Statutes, section 50.065. Additional authority
was required to fully implement the following CMS Background Check Pilot requirements:

Immunity Provision

Wisconsin requested a statutory change for the immunity provision as part of the Governor's
Biennial Budget in February 2005. While it was anticipated that union and civil liberty groups
might oppose the immunity language, arguing that Wisconsin’s Fair Employment Law aiready
allows pending criminal charges and criminal convictions to be considered in employment and
licensing decisions, the change was passed by summer 2005. The statutory language change
ensured that employers in the pilot program using federal background checks for employment
determinations used it only for the purpose of determining the suitability of the individual for
employment. The language also ensured that employers were immune from civil liability suits
resuiting from employment, termination or licensing determinations.

The following language was added to s. 50.065:
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50.065(2)br: Except as provided in subd. 2, an entity that receives information regarding the
arrest or conviction of a caregiver from the Federal Bureau of investigation in connection with a
criminal history search under this section may use the information only to determine whether the
caregiver’s arrest or conviction record disqualifies him or her from serving as a caregiver. An
entity is immune from civil liability to a caregiver for using arrest or conviction information
provided by the federal bureau of investigation to make an employment determination regarding
the caregiver. 2. Subdivision 1. does not apply to use by an entity of arrest or conviction
information that the entity requests from the Federal Bureau of Investigation after September
30, 2007.

This immunity clause sunset with the end of the pilot. No concerns were raised about the
immunity clause during the pilot.

Personal Care Worker Agencies

Personal Care Worker (PCW) providers are not included under Wisconsin’s Caregiver Law. As
a result, it was necessary to find an alternative means of including them in the pilot. Wisconsin
DHFS first requested a waiver from CMS to exclude PCWs from the pilot. The following issues
were raised:

» DHFS originally estimated 608 sets of prints related to PCWs. The revised estimate was
1,030 sets of prints. Since PCWSs were not currently required to do background checks, it
was not known if the new estimate was correct.

¢ As part of the pilot, DHFS committed to holding employers harmless in the area of cost.
Employers paid the same fees they paid under the existing Caregiver Law. PCW agencies
were not required to run a background check and therefore paid no fees. To be consistent
with other employers, DHFS had to cover the full costs of PCW agency background checks.

The request to exempt PCWs from the pilot was denied by CMS. Due to the tight time frames,
legislation was pursued to include PCW providers in the pilot (See Appendix 1 — DHFS
Legislative Request to Include PCWs) and DHFS entered into negotiations with Medicaid-
funded PCW agencies to have them voluntarily participate in the pilot.

The PCW agencies in Dane County raised the most concerns about participating in the pilot.
Their concerns focused on the access to the fingerprint vendor. After significant discussions,
DHFS attempted to accommodate Dane County Human Service’s Request of a second
fingerprint site on the north side of Madison. A PCW provider initially agreed to host the
fingerprint services one evening per week. The plan was abandoned when the provider
identified security issues with having non-employees enter the building in the evening. DHFS
agreed to revisit the issue if transportation and hours became an issue once the pilot started.
Once the pilot began, Dane County PCWs had no complaints about getting to the fingerprint
site.

Ultimately, DHFS entered into agreements with all the Medicaid-funded PCW providers in Dane,
Kenosha, La Crosse and Shawano counties. The PCW providers agreed to voluntarily
participate in the pilot in exchange for the pilot covering the background check fees and
providing free abuse and neglect prevention training. DHFS developed, in consultation with the
PCW providers, a contract that included the benefits of participation (free background checks
and training on prevention of abuse and neglect) and the requirement that agencies follow a
prescribed background check process and report their results to DHFS on a quarterly basis.
Agencies that failed to comply with the background check requirements would be billed for the



318

Wisconsin Caregiver Background Check Pilot Final Report

costs of the checks completed. (See Appendix 2 — Memorandum of Agreement with La Crosse
County.)

Long-term Care Hospitals

The Wisconsin Hospital Association (WHA) also asked for an exemption for Long-term Care
Hospitals citing long distances to drive o fingerprint locations and potentiat impacts on recruiting
caregivers. DHFS responded that long-term care hospitals are a required provider type and
could not be exempted from the pilol. {See Appendix 3 — DHFS response fo WHA.)

3. BACKGROUND CHECK PROGRAM COMPONENTS

Wisconsin's Caregiver Background Check Pilot includsd the provider types listed in the chart
below. The numbers of providers fluctuated throughout the pilot.

1. g : 3
2. Long-Term Care Hospitals, Swing Beds 2 2
3. ICFs/MR 4 4
4. HCBS Group Homes Over 8 Beds* 108 108
5. Home Health Agencies 18 18
6. Personal Care Worker-Only Agencies and 29 32
subcontractors
7. Hospices 5 8

Providers were phased into the pilot as follows:

¢ Dane Count March 1, 2006 ~ | September 30, 2007
¢ Kenosha County March 1, 2006 -~ | September 30, 2007
¢ {aCrosse County February 1, 2006 |~ | September 30, 2007
®  Shawano County March 1, 2008 - September 30, 2007

Douglas County was included in the original pilot design. CMS agreed to permit Douglas
County to be excluded from the pliot when the PCW exemption was denied. DHFS provided the
following reasons for sliminating Douglas County from the pilot:

¢ Wisconsin expected to get only 800-950 background checks in Douglas County
(representing 5-6% of all of our background cheacks).

s Douglas County was repelitive of La Crosse County, which also borders Minnasota.
Douglas County was also repetitive of Shawano County, which is rural,

» Because Douglas County is approximately 350 miles away from Madison, it was difficult
to engage their employers in the pilot.

s Getting fingerprints scanned would be difficult in Douglas County. When Wisconsin's
pilot proposal was written, Promissor, the fingerprint vendor, indicated that Douglas
County would be served by the site in Duluth, MN. Promissor subsequently relayed that
they could not permit the Duluth site to be used. As an allernative, employers in
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Douglas County were to be served by Promissor’s mobile unit. Difficulties with this
process were expected, including 2 week waiting periods before appointments could be
scheduled.

» Training Douglas County caregivers would have also been difficult. Douglas County is
at least six hours from Madison making any training trip three days long, with travel
times longer during winter months. As a result, it would have been necessary to spend a
significant portion of the training budget to include Douglas County. Given the limited
number of background checks, the costs were not warranted.

Phase-In Description

Wisconsin's Caregiver Background Check Pilot implementation began on February 1, 2006.
Starting in February 1, 20086, all affected entities in La Crosse County were required to conduct
a fingerprint-based background check for all newly hired caregivers.

Several significant start-up problems occurred in February 2008. The vendor for La Crosse
County, Promissor, did not have a location secured in the city of La Crosse. The Wisconsin
Department of Administration (DOA) has an ongoing contract with Promissor to provide
fingerprint services for various state agencies. Promissor originally had an office in La Crosse
but moved its location to Sparta, Wisconsin in May of 2005 to accommodate individuals being
fingerprinted for the Wisconsin Department of Transportation. When DHFS learned of the move
in August 2005, DHFS began working with DOA and Promissor to move the office back to La
Crosse. By February 20086, the move had still not been made. As a result, Promissor
established a temporary site in a hotel. Within a few weeks, a La Crosse County employer
offered rental space to Promissor within the La Crosse city limits.

While Promissor was establishing a main office in La Crosse, their call center provided
inaccurate information on whether caregivers could be fingerprinted in La Crosse. Often times
providers were told that no services were available for caregivers or that the only location was in
Sparta. Providers often had to make multiple phone calls or wait on the line for up to 30
minutes to make an appointment. In addition, the first round of fingerprints sent from the
Wisconsin Department of Justice (DOJ) to the FBI were rejected because the FBI had not set
up their system to accept the pilot fingerprints.

To address the La Crosse County concerns, DHFS convened a meeting with Promissor and the
employers in La Crosse on April 4, 2005. Nearly all of the La Crosse providers attended.
During the meeting, the issues were discussed and potential resolutions were identified. This
meeting resolved the majority of concerns raised by La Crosse providers.

Starting March 1, 2008, all affected employers in Dane, Kenosha and Shawano Counties were
required to conduct a fingerprint-based background check for all newly hired caregivers. No
significant start-up issues arose in the Dane, Kenosha or Shawano Counties. All affected
employers in the four pilot counties began submitting quarterly data reports in April 2006.

Covered Direct Patient Access Employees
Under Wisconsin's Caregiver Law and the pilot, a caregiver is defined as a person who meets

all of the following: employed by or under contract with an entity; has regular, direct contact
with the entity’s clients or the personal property of the clients; and Is under the entity’s control.
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This definition includes all employees providing direct care and may include housekeeping,
maintenance, dietary, administrative staff, and contractors, if those persons are under the
entity’s control and have regular, direct contact with clients or the client’s property.

The following groups of potential caregivers were not subject to the pilot requirements although
they may be subject to Wisconsin’s existing Caregiver Law: caregivers hired by an affected
employer to provide services exclusively in a non-pilot county, students, volunteers and
owners/operators of regulated facilities (whose background checks are run by DHFS)

4. BACKGROUND CHECK PROCESS

The following procedures provide a step-by-step description of Wisconsin’s Caregiver
Background Check Pilot process.

Written Disclosure & Authorization

All newly hired caregivers completed a Background information Disclosure (BID) Form
(Attachment 1) before beginning work. If the prospective employee’s BID disclosed a state or
federal conviction or finding by a governmental agency of client abuse, neglect or
misappropriation, or child neglect or abuse findings that require a Rehabilitation Review or
license limitations that prevent a person from working in a position requiring a license, the
prospective employee did not begin employment until the full background check was completed.

Caregivers with a clean BID were able to be employed for up to 60 days, pending receipt of the
background check results and the fitness determination. The entity kept a copy of the BID in the
individual’s file.

Entity officials notified the individual that their fingerprints were used fo check the criminal
history records of the state and FBI. An authorization form was issued for this purpose and kept
on file with the results for as long as is necessary to keep the record.

Collection of Fingerprints & Technology

Wisconsin pilot counties used FBI compliant live scan equipment, utilizing Wavelet Scalar
Quantization (WSQ) to compress the images at a 15:1 ratio. Fingerprint scanning centers were
equipped to capture fingerprints in a digital mode and transmit the electronic file to Wisconsin
DOJ's server for processing.

+ Promissor, Inc. was authorized by the State of Wisconsin to collect digital fingerprints for the
federal background check pilot. Promissor collected pilot prints for La Crosse and Shawano
Counties.

* Department of Administration (DOA), Division of Gaming (DOG) was authorized by the State
of Wisconsin to collect digital fingerprints for the federal background check pilot. DOG
collected pilot prints in Dane and Kenosha Counties.

Originally, DHFS planned to use Promissor in all the pilot counties. However, employers in
Kenosha County complained that the closest Promissor location was in Milwaukee. (See
Appendix 4 — Kenosha Answers.) Given the traffic, it could take caregivers more than an hour fo
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drive from Kenosha to the Promissor Milwaukes location. At the time, Promissor was unable
open a fingerprint scanning iocation in Kenosha.

Wi DOJ suggested that DHFS speak to the Department of Administration’s Division of Gaming
which collects fingerprints for their own program’s purposes. In addition, the Division of Gaming
has a fingerprint scanning location in Kenosha at the Dairyland Greyhound Race Track.
Division of Gaming agreed to collect caregiver prints in both Dane and Kenosha at a
significantly reduced rate.

Fingerprint Collection Locations

Dane Division of Madison - Division of Gaming Madison Office, Hwy 18/18
Gaming and Fish Hatchery Road (on a bus line)
Madison - Community Living Alllance (PCW Provider),
comner of East Washington and Stoughton Road (on a bus

line)
*within 25 miles of all providers
Kenosha Division of Kenosha - Dairyland Greyhound Park
Gaming 5522 104th Avenue, Kenosha, Wi
*within 25 miles of all providers
La Crosse Promissor i.a Crosse - Promissor Office

811 Monitor Street, Suite 208

La Crosse, Wi 54601

*within 25 miles of all providers
Shawano Promissor Green Bay — Promissor Office

2350 University Avenue #100

Green Bay, Wi 54302

Wausau ~ Promissor Office

2620 Stewart Avenue Sulte 118

Wausau, Wi 54401

“within 50 miles of all providers

Shawano Medical Center, a long-term care hospital in Shawano County made a formal request
through the Wisconsin Hospital Assoclation (WHA) and the Rural Wisconsin Health Cooperative
{(RWHC), to be exempt from the pllot. Shawano Medical Center argued that the travel to Green
Bay or Wausau fo be fingerprinted was too far for caregivers. Prior to receiving the formal
request, pilol staff had offered to meet with Shawano Medical Center to talk about alternative
fingerprint collection methods to reduce the burden on Shawano providers. Shawano Medical
Center declined to meet and instead decided to send a formal letter. (See Appendix 5 — DHFS
response fo WHA & RWHC.)

After the lelter was received, DHFS entered into negotiations with Shawano Medical Center and
Promissor to set up a mobile fingerprint oite at Shawano Medical Center once every 8 weeks.
Fingerprint services in Shawano County were provided from December 2008 through
September 2007 once svery 6§ weeks, Appointments often went unfilled and the Shawano site
experienced a much higher no-show rate than the Green Bay and Wausau locations.
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Transmittal Methods

After the applicant’s identity was authenticated, the applicant was fingerprinted. The digital
fingerprint record was transmitted to the Wisconsin repository and the FBI via the Wi
Department of Justice (DOJ). The state and federal fingerprint background check results were
then posted on the secure Wi DOJ Criminal History website. Employers logged onto the
website to get their results. Pilot employers were required to set up an account with the Wi
DOJ.

The original pilot proposal intended to use the BadgerNet state server system to relay results
back to providers. During the development of the proposal and in subsequent meetings in
January and February of 2005, Wi DOJ staff were cooperative and stated that their system
could handle the changes needed to implement this pilot. In late April 2005, however, Wi DOJ
staff raised concerns about DOJ’s ability to implement large portions of the original design,
including: tracking requests by employer; using BadgerNet or another secure website to provide
background check results to the employer that requested the search; billing employers; and
returning results in a reasonable time frame. Wi DOJ staff indicated they had a 2 week delay in
returning civil background check results.

Until meeting on 4/26/05, no mention was made of a cost associated with BadgerNet. At that
meeting, WI DOJ staff stated that it would cost each provider roughly $2,300 to get BadgerNet
installed plus a $1,100 monthly fee. Materials on Wi DOJ's website indicate that there is no
cost involved with BadgerNet.

The INCH system which hosts the Criminal History website was also discussed as a possible
vehicle for sending results but it was dismissed with little explanation. Another issue at the time
was the billing. Originaily, DHFS planned to have providers run only a state and national
fingerprint search and offset the costs by continuing to charge providers for the Caregiver Law
name-based search. DOJ staff indicated that their billing system could not run one check but
bill for a different check.

After speaking with the Division Administrator at DOJ, DHFS and DOJ agreed to use the INCH
system to post results. DHFS also decided to require both the name-based Caregiver
Background Check and the state and federal fingerprint searches. This decision eliminated the
billing complications. WI DOJ billed providers for the name search as usual, costs of the FBI
fingerprint search were paid by pilot funds, and DOJ agreed to waive the state fingerprint search
fee. The Division Administrator aiso assured DHFS that results would be sent back in a timely
manner with a 24-hour turn around time for results. Once these decisions were made, the
development and implementation went smoothly.

Records Check

The following describes the process for conducting the search of registries, other databases,
state and national criminal history records under the Wisconsin Caregiver Background Check
Pilot:

Registry/Database Check
List of registries:

1. Wisconsin Nurse Aide Registry — online search — no cost
2. Other state's nurse aide registry, if prospective employee indicated living in another state —
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online search - no cost
3. US HSS Office of Inspector General (OIG) List of Excluded individuals/Entities — online
search - no cost

Affected health care employers were responsible for checking the registries listed above, all of
which are on-line searches. Health care employers completed the registry searches after the
prospective employee submitted their Background information Disclosure (BID) form and before
the fingerprint background check was initiated. The employer evaluated the information in the
registries. If the prospective employee had a finding in any of the registries listed above, the
entity denied deny employment and did not have to proceed further with the background check.

if the individual passed the registry review, employers sent them to get their fingerprints
scanned. All fingerprint scans were forwarded by the:

+ Vendor to WI DOJ which ran the prints through the state fingerprint database;

WIDOJ to the FBI for a federal fingerprint search; and,

* WI DOJ to DHFS for an Integrated Background Check Information System (IBIS) check.

IBIS Database:

1. Findings of Abuse or Neglect of a Client, or Misappropriation of a Client's Property listed on
the Caregiver Misconduct Registry (a subsystem of the Wisconsin Nurse Aide Registry)
Denials or Revocations of Operating Licenses for Adult Programs

Denials or Revocations of Operating Licenses for Child Programs

Rehabilitation Review Findings

Status of Professional Credentials, Licenses or Certifications

gorwN

The results from the IBIS check were posted on a secure website along with the resuits of the
state and federal fingerprint background checks. The employer evaluated all of the information
received from the caregiver background check to make the employment decision.

State Criminal Records Check

The health care employer was responsible for requesting the state criminal records check,
evaluating the information, and making a hiring decision based on the resulits of this and other
checks. Promissor and the Wi Division of Gaming were responsible for capturing the
fingerprints and submitting them to WI DOJ. WI DOJ was responsible for conducting the state
criminal records check and posting the results on the secure website within 24 hours. Findings
were transmitted via a secure website 1o the employer that requested the background check.

National Criminal Records Check

The health care employer was responsible for requesting the state criminal records check,
evaluating the information, and making a hiring decision based on the results of this and other
checks. Promissor and the Division of Gaming were responsible for capturing the fingerprints
and submitting them to DOJ. Wi DOJ was responsible for submitting the request to the FBI,
receiving the results and posting the results on the secure website within 24 hours. Findings
were transmitted via a secure website to the entity that requested the background check.
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Checking Sequence

Federal Background Check Pilot Program Pilot Background Check Process
Affected employers followed a seven step Pilot Background Check Process. The background
check process could be stopped at any of the 7 steps below if disqualifying information was
found. Providers checked state and federal background check results against:

» Wisconsin Offenses List, and

o OIG Exclusion List

1. Caregiver completes the form HFS-64 Background Information Disclosure (BID) and
Authorization for Release of Federal Bureau of Investigation (FBI) information (Attachment
2
2. Employer checks free registries to see if caregiver has any substantiated incidents of abuse
or neglect, including:
» Wisconsin Caregiver Misconduct Registry
> Office of Inspector General (OIG) Exclusion List
> Other state Misconduct Registry, if appropriate
3. Employer compietes name-based Caregiver Background Check, which includes:
» Response from the Department of Justice Wisconsin Criminal History Record Request
name search
» A letter from the Department of Health and Family Services that reports the status of a
caregiver's administrative findings or licensing restrictions
Employer makes arrangements for the caregiver to be fingerprinted
Caregiver attends fingerprint appointment
Fingerprints are checked against Wisconsin's criminal records and FBI criminal records and
are sent back to the employer via a secure website
7. Employer makes final hiring decision
« These steps were covered extensively in the pilot technical training. Instructions were
aiso posted on the pilot website for providers to follow. Technical assistance was given
to providers with questions. Within the first quarter, however, most providers had a
good handle on the new process and very few questions arose.

o0 ks

Employers referred caregivers with questions to the Applicant Fact Sheet (Attachment 3).
Elimination of Unnecessary Checks

Background checks were completed in seven stages (see above). The employer could
terminate the background check at any point that disqualifying information (substantiated
findings or criminal convictions barring employment as a caregiver) was verified. The employer
notified the prospective employee of the disqualifying information. The offense itself was
shared. The individual could also request a copy of their background check from the employer.

During the pilot process, employers were required to submit quarterly data on hiring decisions
based on background check results. With a few early exceptions, most employers followed the
steps of the process and did not continue with the background check once disqualifying
information was found.

Background Check Costs and Fees

The costs associated with each level of Wisconsin Caregiver Background Check (i.e., state
registries, state criminal records, FBI national records), included the following;
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Digital Fingerprint Capture $18.00 | *
Nurse Aide Registry $0.00

OIG Exclusions List $0.00
State Name-based Criminal History Check $2.00~13.00 | **
Other Registry/Databases (IBIS - listed below $2.80
State Fingerprint Criminal History Check (waived) $15.00 | ¥
FBI IAFIS Check $24.00
Other NA

*Promissor billed DHFS $18 per appointment, for individuals who attended appointments and
for those who failed to show . Division of Gaming did not charge for capture services; DHFS
paid for the timited-term employee salaries.

“*Non-profits pay $2; government entities pay $5; for-profits pay $13 under both the Caregiver
Law and the pilot process.

Wi DOJ waived the $15 state fingerprint criminal history check fee for purposes of the pilot.

Other Registries/Databases included the state IBIS check:

¢ Findings of Abuse or Neglect of a Client, or Misappropriation of a Client’s Properiy listed on
the Caregiver Misconduct Registry (a subsystem of the Wisconsin Nurse Aide Registry)
Denials or Revocations of Operating Licenses for Adult Programs

Denials or Revocations of Operating Licenses for Child Programs

Rehabilitation Review Findings

Status of Professionat Credentials, Licenses or Cerlifications

& & % B

Fee Payment Process

Health care employers continued to pay the current rates for the caregiver background check
state name-based criminal history check and regulatory search. However, pilot funds for
Personal Care Worker-Only Agencies were used to cover this fee, as it was a new cost o these
agencies that were not currently part of the Wi Caregiver Law., DHFS used pilot funding to
cover all the remaining costs {(Fingerprint Capture and FBI IAFIS Check).

5. FITNESS DETERMINATION

Affected health care employers in the four pilot counties (Dans, Kenosha, La Crosse, Shawano)
reviewed the results of the state and federal background checks, made the appropriate fithess
determination and hiring decision for their prospective caregiver employees. Concerns were
raised that providers might have a difficult time reviewing the resulis of the FBI search. These
issues were covered by the pilot technical training and emplovers contacted DOJ directly with
any questions regarding the background check. No systemic issues were identified.

Unlike other pilot states where state agencies made the fitness determination, Wisconsin
employers had full discretion, within the limits of the state’s employment laws and Caregiver
Law, to make a hiring decision using the information from the background check. According to
the Caregiver Program Manual:
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s Only those crimes and findings by governmental agencies on the Offenses List and
comparable crimes and offenses from other states or other U.8. jurisdictions are bars to
employment, regulatory approval and nonclient residency.

»  Any conviction not on the Offenses List may be determined fo be substantially related to the
duties or the circumstances of the job. This may result in:

» Refusal to hire a candidate for that reason, although an employer is not required to
bar the person from employment;

> Denial, revocation or suspension of a license, certificate or approval or registration;
or

»  Denial of residency of a nonclient resident.

Health care employers submitted summary data to Wi DHFS on a quarterly basis. Ina
qualitative survey conducted in Aprit 2007, providers sald that they found the fingerprinting
process: 31% easy; 46% somewhat easy; 21% somewhat difficult, and 2% difficult.

Missing Dispositions

Health care employers made a good-faith attempt o obtain the disposition information, including
conviction records, from the appropriate jurisdiction such as the county clerk of courts, tribal
jurisdiction, or armed services branch when:
1. The person reports a charge or conviction of a serous crime that does not appear on
the DOJ or NCIC criminal history record request;
2. The DOJ or NCIC report doas not clearly indicate the disposition of a serious crime;
3. The BID, DOJ or NCIC response indicates a conviction that occurred five vears or lass
from the date on which the information was obtained of:
e Misdemsanor battery . 84018 (1), Stats.
Batlery to an unborm child . 940,195, Stats.
Battery, special circumstances  s. 940.20, Stats.
Reckiess endangerment . 941.30, Stats.
Invasion of Privacy . 942.08, Stats.
Disorderly conduct . 947,01, Stals.
Harassment 8. B47.013, Stats.
where the conviction occurred five years or less from the date on which the information
was obtained; or,
4, The military discharge was other than “honorable.”

w
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The employer obtained complete information to make determination. Health care employers
were familiar with tracking down missing disposition information. When providers had
guestions, they contacted the Wi DOJ directly. information on inferpreting responses may also
be viewed on DOJ's website at hitp:/iwww.dol.state wi.us/dlies/cib/forms/cib/reading.pdf.

Disqualifying Information

in addition to the disqualifying offenses listed in the MMA, the following disqualifying information
was used to bar employment under Wisconsin's Caregiver Background Check Pilot:

b |
940.01 First degree intentional homicide
940.02 1% degres reckless homicide
240.03 Felony murder




327

Wisconsin Caregiver Background Check Pilot Final Report

940.05 P degree intentional homicide

940.12 Assisting suicide

940.19 (2) - (6) Battery (felony)

940.22 (2) or (3) Sexual exploitation by therapist; duty to report

940.225 (1), (2) or (3) 1%, 29 or 3™ sexual assault

940.285 Abuse of vulnerable adults (misdemeanor or felony)

940.29 Abuse of residents of a penal facility

940.295 Abuse or neglect of patients and residents (misdemeanor or
felony)

948.02(1) 1st degree sexua! assault of a child

948.025 Repeated acts of sexual assault of a child

948.03 (2)(a) Physical abuse of child — intentional — cause great bodily harm
Finding by a governmental agency of neglect or abuse of a
client, or of misappropriation of a client’s property.
Finding by a governmental agency of child abuse or neglect.

Timeliness

The timeframe began when the entity received the completed Background Information
Disclosure (BID) form from the prospective employee. Name based results were returned within
one (1) hour. The fingerprint process resulted in criminal histories being posted within 24-48
hours of the fingerprints being submitted to Wi DOJ. Employers made final fithess
determinations within 24-48 hours.

The time frame was longer when prints were rejected by the FBI. The FBI ran a manual search
for individuals whose prints are rejected for image quality twice. For the first several months,
DHFS contacted Susan Larsen, the CMS Background Check Pilot Director, who coordinated the
process with the FBI. After that, Wl DOJ handied the process. Due to a systems limitation
between Wi DOJ and the FBI, this process was not automated. Instead, Wi DOJ had to wait
until they received a monthly invoice from the FBI to request the manual search. As a result,
manual FBI searches could take up to 45 days to complete. W1 DOJ is in the process of
updating this system, which will dramatically reduce the processing time.

6. EMPLOYMENT/STAFFING AGENCIES

Employment agencies, including temporary staffing agencies, were permitted to initiate and
conduct background checks under Wisconsin’s Caregiver background Check Pilot. If an
employment agency supplied health care providers with caregiver staff, those staff were subject
to the existing state background check requirements. The employment agency indicated in
writing that the caregiver had no offenses on the Offenses List and was eligible for employment.
The agency advised the entity of any convictions in the person's background, to allow a fitness
determination and consider whether any convictions were substantially related to the duties of
the job. Employment agencies had access to the same background check information as an
entity if the employment agency is hiring a caregiver.

Entities could contract the caregiver background check duties to an employment agency or third
party (e.g., technical college, background check service, etc.), but the entity was ultimately
responsible for the completion and accuracy of the background check process. If the entity
contracted with another party to conduct and maintain the background checks, a written
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agreement must be on file, allowing the party to retain the required background information.
The health care employer is ultimately responsible for the completion and accuracy of the
background check process. Reviews of background check information were done during
regular site visits.

7. PROVISIONAL EMPLOYMENT

With only a few exceptions, all background checks were completed within the 60-day time
period. A handful of cases missed this deadline due to either processing mistakes by the
employer (all of which were resolved) or because the employer was waiting for a manual FBI
search because the caregiver's prints were rejected twice by the FBIL.

Entities provided supervision during the 60-day period pending receipt of complete state and
federal background check results. At a minimum, this supervision included periodic direct
observation of the person. The definition of supervision varies with each program type and
each covered entity must follow its own program supervision requirements.

8. BACKGROUND CHECK ACCURACY

Promissor and the Division of Gaming completed a quality assurance check on all submitted
prints before forwarding them to DOJ. If the applicant wished to challenge the accuracy of the
FBI background check record, s’he appealed to the FBI by writing to the FBI, NICS Operations
Center. The FBI investigated the matter by contacting the agency that denied the transaction or
the data source. 28 CFR 16.34 provides the following instructions for persons wishing to
challenge the record's accuracy:

+ [f the person believed his/her identification record is incorrect or incomplete in any
respect and wishes to change, correct, or update the alleged deficiency, s/he should
apply directly to the agency that contributed the questioned information.

s The subject of a record may also direct his/her challenge regarding the accuracy or
completeness of any entry on his/her record to the FBI, Criminal Justice Information
Services (CJIS) Division.

* The FBI forwarded the challenge to the agency that submitted the data and requested
that agency verify or correct the challenged entry.

« Upon receipt of an official communication from the agency that contributed the original
information, the FBI CJIS Division makes the necessary changes.

Wisconsin's pilot program staff are not aware that any individual challenged the validity of their
background check during the pilot.

9. APPEALS

Wisconsin's Caregiver Background Check Pilot provided the foliowing process for an applicant
to appeal the results of a background check or fitness determination:



329

Wisconsin Caregiver Background Check Pilot Final Report

Criminal Fingerprint Appeal

Persons who were arrested and fingerprinted by a Wisconsin criminal justice agency and
subsequently released without charges being filed, or the charges were dismissed or the person
was acquitted by a court, may have the arrest removed from the record. However, to qualify, all
of the charges listed on the arrest fingerprint card must have been dismissed or not charged. If
an arrest record qualifies for removal, a Fingerprint Record Return Request form (Attachment
4), and a copy of the documentation substantiating the arrest disposition qualifies for removal,
must be completed and sent to the Crime Information Bureau. When processed, the arrest
fingerprint card and all related information related will be deleted. If the arrest information was
forwarded to the FBI, they will be notified and will destroy their record. Expungement of a case
in court does not satisfy the statutory requirements for removing arrest information from the
criminal record.

The DOJ Crime Information Bureau (CiB) reviewed the request and checked state records to
ensure that the individual was released without charges being filed, if the charges were
dismissed or the individual was acquitted by a court. To qualify, all of the charges listed on the
arrest fingerprint card must have been dismissed or not charged. Charges amended fo a lesser
offense do not qualify for removal. Expungement of a case in court does not satisfy the
statutory requirements for removal of arrest information from an individual's criminal record.
Expungement by the court only removes the information from the court record, not from the
Wisconsin criminal history database. Appeals are tracked by the DOJ CIB. Criminal fingerprint
appeals did not increase during the pilot period.

Caregiver Misconduct Appeal

Caregivers may appeal a misconduct substantiated finding decision listed on the Wisconsin
Caregiver Misconduct Registry by requesting a fair hearing with the Department of
Administration, Division of Hearings and Appeals. Fair hearings must be requested within 30
days. The caregiver is allowed to work pending the fair hearing decision.

Appeals are processed by the Department of Administration, Division of Hearings and Appeals
which has 90 days to schedule the hearing and 30 days after the hearing is held to issue a
decision. DHFS cannot post the individual's name on the misconduct registry until the decision
is issued. Appeals are tracked by the Division of Hearing and Appeals. Caregiver misconduct
appeals did not increase during the pilot period.

Regulatory Appeal

A person who has been denied regulatory approval or whose reguiatory approval has been
revoked and believes discrimination has occurred, may appeal the decision through their
licensing agency. Regulatory appeals did not increase during the pilot period.

Employment Appeal

Any person who has been refused employment or terminated from employment and believes
discrimination has occurred, may file a complaint under s. 111.335, Stats. Appeals are filed by
contacting the Wisconsin Department of Workforce Development (DWD), Division of Equal
Rights. An appeal must be filed within 300 days of the employment action. The complaint is
assigned to an equal rights officer to be investigated. The investigator acts impartially and
independently, and represents neither the complainant (person filing the complaint) nor the
respondent (employer being complained against). The investigator cannot give legal advice to
the parties. An attorney should be contacted if either party needs legal advice. (The Division can
provide a list of attorneys who handle fair employment cases). After the division receives a
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complaint, a copy is sent to the respondent, who must provide a written answer to the
complaint. The investigator may contact the complainant after receiving this answer and may
request more information from the parties or any witnesses. The investigator may ask the
parties if they wish to resolve the case through a settlement.

If a case is not settied, the equal rights officer completes an investigation and drafts an initial
determination of whether there is “Probable Cause” or “No Probable Cause” to believe that the
law has been violated.

* Probable Cause (PC) is not a finding of discrimination. it means there was enough
believable information about discrimination to send the case on for a hearing on its
merits.

* No Probable Cause (NPC) This finding means there wasn’t enough evidence of
discrimination. It does not always mean there was no discrimination. The case is
dismissed, unless the complainant files a written appeal within 30 days.

Discrimination hearings are similar to a court proceeding. Both parties present evidence under
oath before an administrative law judge (ALJ). The ALJ reviews the evidence and hears
testimony of witnesses, then issues a decision on whether or not discrimination occurred. All
relevant evidence and testimony must be presented at this hearing as it is the only chance for
the parties to do so. Information given earlier to the investigator is not considered at the hearing.
The ALJ cannot represent either party. Legal counsel may be advisable at this point, but is not
required.

If discrimination is proven by a complainant under state law, an ALJ can award wages lost,
interest on lost wages, attorney fees and costs. A job offer may also be ordered, if appropriate.
Either party may appeal the ALJ's decision. Additional relief for damages such as humiliation
and emotional pain or for punitive damages may be awarded only if a case is filed in federal
court. Appeals are tracked by the Department of Workforce Development, Division of Equal
Rights. Employment appeals did not increase during the pilot period.

10. REHABILITATION REVIEW

Wisconsin’s Caregiver Background Check Pilot provided a rehabilitation provision, permitting
employment for individuals with previous disqualifying behaviors or offenses. An individual
completes a Rehabilitation Review Application form (Attachment 5) and submits it to the DHFS
Office of Legal Counsel. The individual has 90 days from the date the application was
submitted to provide a complete set of their supporting materials.

HFS812.12(4)(d) The Rehabilitation Review Panel considers information, such as:

« Evidence of successful parole, probation, incarceration or work release privileges.

* Proof the person has not had subsequent contacts with law enforcement agencies.

*  Whether the person is on the sexual offender registry or a similar registry in another
jurisdiction.

* Evidence of rehabilitation, such as a successful treatment program, public or community
service, volunteer work, recognition by other public or private authorities for
accomplishments or efforts of restitution.

* The amount of time between the crime, or offense, the request for Rehabilitation Review,
and the age of the person at the time of the offense.
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« Personal reference checks and comments from employers, agencies, statements from
therapists, counselors and other professionals.

¢ Employment history, including evidence of acceptable performance or competency and
dedication to the person’s profession.

Each application for appeal is handled on a case-by-case basis by the DHFS Office of Legal
Counsel. Once the Rehabilitation Review Application is received, the applicant is notified of the
time and location of the Rehabilitation Review panel meeting and is given an opportunity to
answer the panel’s questions.

HFS12.12(5) After reviewing all of the materials and conducting a Rehabilitation Review panel

meeting, the panel issues a written decision indicating one of the following:

« Approval: if the Panel received sufficient evidence of rehabilitation, the panel approves the
Rehabilitation Review application and may specify conditions or limitations to the approval.

* Denial: If the Panel did not receive sufficient evidence of rehabilitation, the decision lists the
denial reasons and informs the applicant of his/her right to file an appeal within 10 days of
the decision.

» Deferred: The Panel may defer a final decision for up to six months to gather additional
information or for other reasons.

Requests and decisions are tracked by the DHFS Office of Legal Counsel. DHFS submits a
report to the state legislature every year that specifies the number of persons in the previous
year who have requested a rehabilitation review, the number of persons who successfully
demonstrated that they have been rehabilitated, and the reason for each person's success or
failure. Rehabilitation review applications did not increase during the pilot period.

Relapse of Offenders

An agency or tribe that granted a person a rehabilitation approval may immediately temporarily

rescind the rehabilitation approval when the agency or tribe has knowledge that the person has

done either of the following:

1. The person has failed to comply with or abide by any conditions or limitations imposed with
the rehabilitation approval.

2. The person knowingly submitted false information or withheld pertinent information relevant
to the rehabilitation request that otherwise could or would have affected the review panel's
decision to grant the rehabilitation approval. No additional steps are taken by DHFS.

11.BACKGROUND CHECK PROCESS FLOW

See Background Check Flow Chart (Attachment 6).

12. COMPLIANCE MONITORING & FEEDBACK
Program Monitoring Activities
The federal background check results and documents were retained by the employer, to

document their compliance. The employer determined where and how the background check
records are maintained, but the records must be readily available to DQA staff upon request.
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During survey, DQA staff reviewed the personnel records of a sample of caregivers (nurse
aides, nurses, housekeeping staff, etc.) and documented their findings to ensure program
compliance. During these reviews DQA staff checked for the following issues:

« Obtaining written disclosure
Obtaining written authorization
Obtaining 10 rolled fingerprints
Referring/conducting applicants for background check determination (as applicable)
Making fitness determination (as applicable)
Making appropriate hiring, termination decisions, etc.

.« o & o 0

Entity Sanctions and Feedback

A pilot health care employer may be subject to sanction if it failed to adhere to the provisions of

Wisconsin's Caregiver Background Check Pilot requirements, including failure to:

« Hire, employ, or contract with a caregiver, or permit a nonclient resident to reside at the
entity when the entity knew or should have known that the person is barred from doing so;
or

+ Violate any provision of initial background information gathering under the federal
background check requirements.

If an entity failed fo adhere to the requirements listed above, the following sanctions may be

imposed, including:

» A forfeiture not to exceed $1,000;

« A requirement for the entity to submit a corrective action plan specifying corrections the
entity will make to their screening practices;

+ Background check training or other appropriate training, at the entity's expense;

« Conditions or limitations placed on the license, certification or registration, including denial,
revocation, or suspension; and/or

* A requirement for the entity to use a temporary employment agency for screening and hiring
personnel.

Only five (5) health care employers, or 2% of the 211 employers who participated in the pilot,
were cited for background check related deficiencies between March 2006 and September
2007. The five employers were located in Dane and Kenosha counties; no healthcare
employers were cited for background check requirements in La Crosse or Shawano counties.

Unintended Negative Effects

DHFS worked diligently to ensure easily accessible fingerprint sites in all of the pilot counties.
Individuals using Promissor were able to schedule an appointment using an 800 number or the
Internet. individuals using DOA, Division of Gaming in Kenosha and Dane were not required to
make an appointment as servicaes were provided on a drop-in basis with set hours. Entities in
Shawano County that were not close to a Promissor site or that could not schedule a timely
appointment with Promissor were permitted to submit ink rolled fingerprints to DOG for
scanning.

In a qualitative survey conducted in April 2007, providers indicated that they found the
fingerprinting process: 31% easy; 46% somewhat easy; 21% somewhat difficult, and 2%
difficult. Sample comments included:



333

Wisconsin Caregiver Background Check Pilot Final Report

* We notified managers in meetings and updated staff on the new pilot program so employees
understood the purpose. That was the easy part. The part that was a bit more difficult was
finding extra time to go over the process with each new employee. Adding more time to an
already busy day was difficult to find, but we figured it out.

e Applicants have a hard time understanding why they need to do it. In addition, many
complaints were received regarding the Promissor staff and scheduling for an appointment.
The quarterly report gets confusing but is manageable.

+ Easy enough to instruct new applicants on what it was for, and how to do it.

s ifind that implementing the process is fairly easy but gefting employees to go to the Division
of Gaming during their open hours has been difficult because many of our employees have
full time day jobs and the Division of Gaming is only open from 8a to 4p or 4:15p M-F.

Utilizing digital fingerprint services by a private agency reduced the stigma prospective
employees may experience by providing customer-focused fingerprint scanning services, rather
than requiring contact with busy law enforcement agencies.

In a qualitative survey conducted in April 2007, 90% of providers said that they did not
experience a reduction in prospective candidates because of the fingerprinting requirements.
Sample comments included:

« Very minimal negative impact on prospective candidates.

¢ Some candidates didn't want to drive to the printing site or be printed twice. Some of our
applicants work per diem and it can be a drawback for a part time position.

» Not unless people decided not to apply or continue with the employment process because of
this requirement. (! may or may not know about that.)

s Once we mentioned that this would be included in our background checks; a handful of
people did not continue the process.

DHFS promoted the benefits of the background check program through three advisory
committees, through presentations to various provider groups, and through technical training for
the pilot. All informational materials about the pilot also promoted the benefits of the
background check program.

In a qualitative survey conducted in April 2007, 56% of providers said that they would like the
fingerprint requirement to continue. Sample comments included:

+ | like the extra set of precautionary review that the fingerprinting offers.

* We believe the State BG check is sufficient. The fingerprint process is timely and in our
case, can cost money and loss of potential staff.

* Yes and no.....yes, because as the person running the background checks, | only had to
complete the W! check and then send them for fingerprinting. No, because | am worried
about the cost.

*»  We would see no problem with the requirement continuing if the cost is minimal and works
like it has been. The fact that it brings up results that the criminal check we conduct does not
always shows that it is useful. But the fact that it hasn't brought up something that was
disqualifying that wasn't on the name-based check would make more sense to be free than
o pay extra for this,

Applicants were not required to pay any fees for the fingerprint process. The applicant's
responsibilities were outlined in the Applicant Fact Sheet.
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13.EDUCATION & TECHNICAL ASSISTANCE PLAN
Communication - Public Awareness

DHFS continued to partner and collaborate with the Wisconsin DOJ and DRL to develop the
federal background check pilot policies, procedures, and system requirements. In addition,
input was sought from Wisconsin's Ombudsman Program and appropriate health care
associations, to ensure facility buy-in and successful pilot background check implementation. A
one-page summary was widely shared (Attachment 7).

Direct mailings — All affected entities received a letter of introduction about the project. The
letter was sent in June 2005. (See Appendix 6 — Introduction Letter.) Another letter was sent in
October 2005 with detailed information on steps providers needed to take to prepare for the
pilot. (See Appendix 7 — Tech Training Lefter Oct 2005.) A month before the pilot began,
providers received a third letter reminding them of the pilot steps and the data collection. (See
Appendix 8 — Pilot Reminder Letter Feb 2008.) After the pilot began, remaining correspondence
was handled via e-mail. On a quarterly basis, providers received e-mail reminders on filling out
the quarterly data collection forms (Attachment 8).

Website — DHFS established a website for this project. The website includes general
information about the pilot with links to CMS. Ali of the materials from the technical trainings are
posted including all of the forms and links providers need to complete the full background check.
To see the full website, go to: <hitp://dhfs. wisconsin.gov/caregiver/fedBCpilot.htm>. A question
and answer document listing the most common questions is also posted. (See Appendix 9 —
Pilot Q & A.)

Committees/Workgroups —

s Background Check Pilot Planning Committee — Provide input on the big picture issues
related to the background check pilot including developing policy, and communicating that
policy to entities. 8-12 members met 4 times in 2005.

s Background Check Implementation Committee — Provide input on the more technical and
implementation aspects of policy, procedures and data collection associated with the
background check pilot. 15-20 members met 6 times throughout the project.

e Abuse Prevention Training Planning Committee — Provide input on the training plan for the
abuse prevention aspect of the pilot including the Experiential Training and the Topical
Training. 15-20 members met 4 times. Individual members were called upon for their
expertise throughout the pilot.

Ad Hog Presentations — Whenever possible, pilot staff addressed associations, committees, and
entity groups to discuss the pilot project.

Technical Assistance Methods

DHFS provided initial training to participating entities during 9 training sessions across the 4
pilot counties. Over 220 provider representatives were trained. To facilitate participation, pre-
implementation training sessions were conducted at locations near pilot entities. The training
consisted of MS PowerPoint presentation, case examples, open discussion and handouts.

The content of the training was focused on the following:
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Collection of scanned fingerprints,

National record check provisions,

Making appropriate employment decisions,

Informing employees of background check requirements,

Differences/similarities between federal background check pilot policies and Wisconsin's

current background check requirements,

+ Other components, e.g., appeals, Rehabilitation Reviews, compliance, enforcement and
reporting requirements,

+ Data Collection requirements, and

« Overview of abuse prevention training with instructions on how to enroll staff.

The response to the technical training was positive. The statement “I understand the steps |
have to take to be in compliance with the pilot” received a 3.6 on a four-point scale. Comments
included:

+ Donna and Becca were very knowledgeable and presented the material in an organized and
understandable manner. Well Done! Keep up the good work.

* The presenters communicated the materials in a concise, organized and relevant manner.
Very enjoyable personalities.

¢ Presenters are sensitive to provider needs.

¢ All questions were answered. Trainer knew information.

« This met my expectations. | thought it was thorough.

Ongoing technical assistance was provided in the following ways:

Supplied all training attendees with comprehensive handouts.

Provided participants with appropriate state agency contact information.

Compiled a directory of facilities within the pilot region.

Included Federal Background Check Pilot Program information on the Department's
website.

¢ Created a computer-based training module for entities, surveyors and other interested
parties on an as-needed basis for current or new entity staff.

*® o &

Training for Surveyors was provided through a webcast. On-going support for surveyors has
handled by adding a Federal Background Check Pilot module to existing New Employee
Orientation for ali newly hired surveyors during the pilot period.

14.8YSTEM INFRASTRUCTURE

Wisconsin pilot counties used FBI compliant live scan equipment, utilizing Wavelet Scalar
Quantization (WSQ) to compress the images at a 15:1 ratio. Fingerprint scanning centers were
equipped to capture fingerprints in a digital mode and transmit the electronic file to Wisconsin
DOJ's server for processing. DHFS and DOJ enhanced the IBIS system to recognize requests
stemming from the fingerprint search, conduct a query based on that request and post the IBIS
results to a secure email server. DOJ used their existing secure website to post the background
check findings. Only minor systems changes were needed at DOJ to implement the pilot. The
total costs were under $50,000.

information was tracked by existing data systems:
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* DOJ collected data on the number of background checks;

« DHFS financial systems tracked the costs of the background checks and the total costs of
the pilot;

* ACTS tracked the resident and family complaints,;

s the Office of Caregiver Quality (OCQ) tracked incident reports and substantiated findings;

e ASPEN tracked deficiency citations.

15.FINAL PILOT DATA & COST
Number and results of pilot backaround checks conducted:

Wisconsin health care employers in the four pilot counties completed background checks on:
14,748 individuals
* 9,998 or 68% were hired
¢ 4,120 or 28% not hired due to reasons other than their background check
* 640 or 4% disqualified due to the background check results
o 277 (2% of all caregivers and 43% of all disqualified caregivers) were disqualified
because they lied on their background information disclosure form about crimes
that would not otherwise disqualify them
o 56 (.4% of all caregivers and 9% of all disqualified caregivers) were disqualified
because of background information found during the registry searches
o 265 (2% of all caregivers and 41% of all disqualified caregivers) were disqualified
because of background information found during the state name search
o 42 (.3% of all caregivers and 7% of all disqualified caregivers) were disqualified
in the fingerprint process: 16 refused to be fingerprinted;24 had disqualifications
on the FBI criminal history; of those, 2 had a conviction on the Wisconsin
Offenses List, 2 had convictions on the Federal Exclusion List, and 20 had a
substantially related offense.

Overall, of the 4% of caregivers disqualified due to background check reasons, 93% were
identified during the existing W| Caregiver Law background check requirements. (See Appendix
10 — Date Narrative and Appendix 11 — WI Cumulative Data spreadsheet.)

Cost of background check/fingerprint capture:

Promissor billed DHFS for fingerprint capture appointments in La Crosse and Shawano
counties. The DOG did not bill DHFS for fingerprint capture services in Dane and Kenosha
counties; DHFS paid the salary of the limited-term employees hired to capture the prints.

Actual Cost Potential Cost
Fingerprint Capture 34,488 (La Crosse & Shawano) | 187,560
PCW Name-based Search | 12,965 40,191.50
Fingerprint BC Fee 250,080 (State fee waived) 406,380 (State & Fed)
TOTAL 297,533 634,131.50

{See Appendix 12 — CBC Fingerprint Fees spreadsheet.)
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16.PILOT PHASE-DOWN PLAN

Wisconsin's Caregiver Background Check Pilot requirements sunset at the end of pilot period.
Entities in the 4 pilot counties continue to comply with the Wisconsin Caregiver Law
requirements. DHFS ensured that all caregivers who completed the final hiring decision
(including the 60-day provisional hire period) before September 30, 2007 completed a
fingerprint-based background check. Entities received a notice in August 2007 that at the end
of the pilot they should revert back to the name-based background check process. (See
Appendix 13 — Close-Down letter.) DHFS worked with entities to ensure that they understand
this change. The fingerprint scanning provider was informed of the pilot's end date and did not
take any new customers after September 27, 2007.

Health care employers were paying the same fees during the pilot that they did under standard
Wisconsin regulations. The employers were billed in the same way. As such, the billing
procedures did not have to end with the pilot as they are the same procedures normally in
place. The CMS grant was not billed after the pilot because Wisconsin will no longer be
conducting finger-print background checks.

Al written communication to entities clearly stated that the pilot ended on September 30, 2007.

Entities were issued written notification in August 2007 that the pilot ended at the end of

September. Information was alsc available on the website:

+ Wisconsin pilot legislation sunset September 30, 2007.

s All regulated health care providers continue to adhere to the Wisconsin Caregiver
Background Check requirements.

17.CONCLUSION

The Caregiver Program was implemented in October 1998 and more than 2,600,000 caregiver
background checks have been completed since its implementation. The Caregiver Law was
designed to provide Wisconsin employers with the tools needed to screen out potential abusers
before they have access fo residents and to allow entities to make prompt employment
decisions. However, little data had been gathered to evaluate the overall effectiveness of
conducting background checks, including whether the safety of residents and their quality of
care has improved.

Through the Caregiver Background Check Pilot, Wisconsin received funding to expand its
background check requirements for caregivers in four counties — Dane, Kenosha, La Crosse
and Shawano. The remaining funding was used to develop and provide innovative training on
abuse and neglect prevention for direct caregivers in the pilot counties. Beginning in February
and March of 2006, all newly hired caregivers in the four pilot counties had to pass a fingerprint-
based state and FBI background check in addition to Wisconsin’s existing Caregiver Law
background check requirements. DHFS worked closely with the W! Department of Justice to
establish a streamlined system to run fingerprint based background checks and return the
results directly to employers. All prints were submitted electronically and the results were
posted within 24-48 hours.

Despite employers initial concems that the fingerprint based background check would slow the
hiring process, employers who participated in the pilot found the background check process
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easy to complete. 90% of pilot employers said they did not experience a reduction in
prospective candidates because of the fingerprinting requirement. Only a handful of candidates
refused to be fingerprinted during the pilot period. 70% of the pilot employers said that they
would be willing to continue to run fingerprint based background checks if the costs were the
same as the Caregiver Background Check. Another 20% said they would be willing to continue
if fingerprinting was optional.

The federal background check pilot provided Wisconsin with the opportunity to evaluate its
current background check requirements and identify the following best practices:

+ Staged background check process: During the pilot, Wisconsin gathered data to track
background check results and entity employment decisions to properly evaluate both the
pilot requirements and the existing Caregiver Program’s impact and effectiveness. Despite
initial concerns, caregivers were willing to be fingerprinted. Most caregivers, who were
disqualified due to their background check results, were disqualified before the fingerprint
background check. The staged pilot process allowed employers to stop the process as
soon as any disqualifying information was found. Many employers indicated that they will
continue the up-front free registry searches post-pilot. The overall results of the pilot verify
the effectiveness of the existing Wisconsin Caregiver Law requirements.

* Employer-driven process: Wisconsin established an automated system for entities to
receive prompt, economical fingerprint-based background checks. Electronically submitted
results provided a quick turn-around of 24 to 48 hours. It was challenging, but doable, to
establish a process in which the employer receives the background check results.
Wisconsin employers prefer receiving the full background check results, making the
employment fitness determination and appropriate substantially related decisions.

o Limit fingerprinting: The pilot increased assurance to long term care employers that
employees providing direct care did not have a history of committing abuse, neglect, or
stealing client property. Many of the participating employers indicated they appreciated
getting more criminal history information through the FBI background search. Even when
disqualifying information was not found, employers felt reagsured by the additional FB}
background check. The national background check provided by the FBI eliminated the need
to track down out of state results for caregivers who have lived outside of Wisconsin.
Overall, employers indicated that they found FBI background checks most beneficial when
the individual had resided outside of Wisconsin.

Summary

Wisconsin has required background checks for caregivers working in regulated healthcare and
daycare settings since 1998 and supports a requirement for all caregivers nationwide to
undergo a thorough background check. For states that currently do not require background
checks, federal legislation will have a significantly positive impact.

As a result of Wisconsin's participation in the pilot, Wisconsin recommends that federal
legislation require states to achieve certain outcomes but allow states flexibility in program
design, including the option of an employer driven process model such as Wisconsin's
Caregiver Law.
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18.ATTACHMENTS

1. Backaround Information Disclosure (BID) Form
2. Fingerprint authorization form
3. Applicant Fact Shest
4. Fingerprint Return Request Form
5. Rehabilitation Review Application form
6. Background Check Process Flowchart
7. WI Caregiver Background Check One Page Description
8. Quarterly Data Collection Tool
19. APPENDICES
Appendix | Section | Description File Name
1 2 Legislative request for inclusion of DHFS Legislative Request to
PCWs in pilot include PCWs.doc
2 2 PCW MOA with La Crosse County CBC PCW MOA.doc
3 2 DHFS$ response to Wisconsin 06-0427068_Leitch.doc
Hospital Association letter
4 4 Question and Answer document for | Answers for Kenosha.doc
providers in Kenosha
5 4 DHFS response to WHA and Rural 06-080101_WHA&RWHC.doc
Healthcare Cooperative letter
6 13 Introduction letter sent to all intro Letter June 2005.doc
providers before the pilot began
7 13 Letter to providers with details on Tech Training Letter Oct
pilot and technical training 2005.doc
8 13 Letter to providers reminding them Pilot Reminder Letter Feb
that the pilot is beginning 2006.doc
9 13 Question and Answer document Pilot Q&A 1-07-06.doc
10 15 Pilot data narrative Data Narrative_2007.doc
11 16 Cumulative data summary WI Cumulative Data_06-07 .xis
12 15 Costs associated with fingerprint CBC Fingerprint Fees LTD xis
background checks
13 16 Close-down letter Close Down Letter.doc
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