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PREFACE

It is with pride and urgency that I release this Senate Special
Committee on Aging print describing the success of a pilot program
to conduct background checks on long-term care workers. Over
three years and in seven states, this pilot program prevented more
than 9,500 applicants with a history of substantiated abuse or a
violent criminal record from working with and preying upon frail
elders and individuals with disabilities.

The states who participated in the pilot are all planning to con-
tinue with the background check programs they have put in place,
and build upon the success of the technological infrastructure they
have created.

The federal government needs to do the same, as the current sys-
tem of state-based background checks is haphazard, inconsistent,
and full of gaping holes. We should not allow the safety of our
loved ones to depend on the state in which they live. Just think
about how many more vulnerable older Americans could be pro-
tected if we expanded these programs to create a nationwide sys-
tem of background checks.

I call on my colleagues to pass S. 1577, the Patient Safety and
Abuse Prevention Act. Eleven years ago today, the first version of
this bill was introduced in the U.S. Senate. Since then, multiple
versions have been introduced in both the Senate and the House.
The policy has been improved and tested, and with this report, the
results are undeniable. The time to pass this legislation is past
due. Thank you, on behalf of aging Americans, for considering the
material in this report.

HERB KoHL, Chairman.

o))



Executive Summary

As our population ages, elder abuse! is becoming a growing pri-
ority for policymakers. Studies vary, but conservative estimates are
that elder abuse currently affects hundreds of thousands of seniors
each year.2 And although national surveys often exclude institu-
tional settings such as nursing homes and adult day care centers,
criminologists believe ample evidence exists to suggest that abuse
in institutions is “extensive and alarming.” 3

Background checks# for job applicants have long been used as an
important tool to help reduce the rates of abuse among vulnerable
populations. For example, the National Child Protection Act en-
acted during the 1990s allows states to conduct background checks
and suitability reviews of employees or volunteers of entities pro-
viding services to children, the elderly and disabled persons. At the
state level, many states routinely require individuals seeking to
work with children to undergo background checks as part of the
pre-employment process. In 2002, a Government Accountability Of-
fice (GAO) report requested by members of the Senate Special
Committee on Aging (Committee) recommended that individuals
applying to work in long-term care settings also undergo back-
ground checks because the elderly, like children, are a highly vul-
nerable population.5

Nevertheless, there is still no federal law that requires long-term
care providers to perform systematic, comprehensive background
checks on employees who have direct patient access to vulnerable
seniors. According to a 2006 study prepared for the Department of
Health and Human Services, only a handful of states now require
an FBI criminal history check for long-term care employees.6

In 2003, Congress authorized a pilot program under the Medi-
care Prescription Drug, Improvement and Modernization Act
(MMA) to conduct background checks on workers in long-term care
settings.” This pilot program afforded states an opportunity to ex-
pand their existing background check programs in order to screen

1The term “elder abuse” includes any criminal, physical, or emotional harm or other unethical
action that negatlvely affects the physical, ﬁnanc1al or general well-being of an elderly person

2Colello, Kirsten. “Background on Elder Abuse Leglslatlon and Issues.” Congressional Re-
search Service. 25 January 2007.

3 Payne, Brian and Gainey, Randy. “The Criminal Justice Response to Elder Abuse in Nursing
Homes: A Routine Activities Perspective.” Western Criminology Review. 7(3). 67-81 (2006).

4In this report, the term “background check” refers to comprehensive pre-employment screen-
ing of long-term care workers using a combination of state-based registries, state-based criminal
history checks (name-based, fingerprint-based, or both), and FBI criminal history checks (finger-
print-based)

5U.S. Government Accountability Office. “Nursing Homes: More Can Be Done to Protect Resi-
dents from Abuse.” GAO 02—-312. March 2002.

6The Lewin Group. “Ensuring a Qualified Long-Term Care Workforce” Prepared for the Office
of Disability, Aging and Long-Term Care Policy, Contract #HHHS-100-03-0027

7P.L. 108-173, the Medicare Prescription Drug, Improvement and Modernization Act, Section
307.

(2
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a wide range of long-term care workers working in a variety of set-
tings, including the home, and to incorporate FBI criminal history
checks. In addition, pilot programs were charged with identifying
“efficient, effective, and economical procedures” for conducting com-
prehensive background checks in long-term care settings. The Cen-
ters for Medicare and Medicaid Services (CMS) administered this
pilot program between 2005 and 2007, allocating a total of $16.4
million over three years to fund background check pilot programs
in seven states: Alaska, Idaho, Illinois, Michigan, Nevada, New
Mexico, and Wisconsin.8

This Committee print analyzes state assessment reports from the
each of the seven state pilot programs and describes the principal
lessons learned by state policymakers interested in furthering the
gains made to implement more effective, efficient, and economical
background check programs. In particular, this paper assesses (1)
the success of comprehensive background check programs in identi-
fying and barring people with criminal records from working in
long-term care settings, (2) the improved efficiency of integrated
background check programs, and (3) the cost-saving potential of in-
vesting in improved background check technology.

The analysis finds that the MMA pilot program was successful
in achieving its objectives. First and foremost, older Americans re-
ceiving long-term care services in these states are at lower risk of
abuse: more than 9,500 applicants with a history of substantiated
abuse or a serious criminal background have been barred from
working in positions involving direct patient access. Second, better-
integrated databases and electronic fingerprinting procedures have
helped reduce background check processing time from several
months to a few days. Third, investments in information technology
(IT), such as a “rap back”? system, helped some states reduce ongo-
ing costs associated with conducting criminal history checks. Fi-
nally, all of the pilot states chose to continue their background
check programs for long-term care workers at the end of the pilot
period in September 2007.

Overall, the Committee concludes that the pilot program has
been a success and recommends that similar background check pro-
grams be replicated in other states to reduce the risk of elder abuse
in long-term care settings.

8The MMA also included money for three states—Alaska, Michigan and Wisconsin—to con-
duct pilot programs in abuse prevention training for frontline direct care workers.

9 A rap back system is one in which any new crimes that an individual commits after an ini-
tial background check are flagged in the state’s database and reported back to the employer.
Rap back systems can therefore avoid the cost of having to re-fingerprint individuals each time
they change jobs.
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5
I. BACKGROUND

A. ELDER ABUSE
THE GROWING PROBLEM OF ELDER ABUSE

Elder abuse in the United States has been identified as a serious
issue, with the act of abuse itself taking many forms. Elder abuse
can take the form of physical abuse (battery, assault and rape), ne-
glect (withholding or failure to provide adequate food, shelter and
health care), and financial exploitation (theft, predatory lending
and other illegal misuse or taking of funds, property or assets).

As discussed in the executive summary, the magnitude of elder
abuse today is significant, and experts believe that without addi-
tional interventions to prevent and build awareness of elder abuse,
mistreatment and exploitation of frail elders will increase due to
the rapid growth of the elderly population in the U.S. According to
a report by the National Research Council, “the frequency of occur-
rence of elder mistreatment will undoubtedly increase over the
next several decades as the population ages.” 1° Between 2000 and
2004, the number of elder abuse cases substantiated by state adult
protective services increased by 15.6 percent.11

It is also a troubling fact that today, most elder abuse goes unno-
ticed, because it is not reported. It is believed that for every case
of elder abuse that is reported, four are not.12

ELDER ABUSE IMPOSES A LARGE BURDEN ON SOCIETY

Elder abuse imposes a large economic burden on society, but
measuring the direct and indirect costs of abuse to victims and so-
ciety is difficult.

In 2005, the estimated direct costs to victims of crime over the
age of 65, regardless of their mental or physical capacity for self-
care, totaled $1.3 billion, according to the Department of Justice’s
Criminal and Victimization Survey.13 Direct costs in this survey in-
clude victims’ self-report of the economic value of property loss
from theft, immediate medical expenses, and other personal eco-
nomic losses incurred by crime victims incurred up to six months
after the crime was committed.

Directs costs are only part of the true economic burden of elder
abuse. Indirect costs to victims (sometimes known as non-economic,
or pain and suffering) are also significant, but are more difficult to
quantify. The cost of elder abuse is also borne by federal and state
governments, which pay for treating and assisting victims of abuse
through Medicare, Medicaid and other health and social services
programs. In addition, the costs of identifying and prosecuting the

10Bonnie, Richard J. and Robert B. Wallace, eds., National Research Council of the National
Academies, Elder Mistreatment: Abuse, Neglect and Exploitation in an Aging America, National
Academy Press Washington, DC 2003. p. 1

11 National Center on Elder Abuse: Abuse of Adults Aged 60+ 2004 Survey of Adult Protective
Services http:| Jwww.ncea.aoa.gov | NCEAroot | Main—Site [ pdf | 2—14—
06%20FINAL%2060+REPORT.pdf

12National Center on Elder Abuse: Abuse of Adults Aged 60+ 2004 Survey of Adult Protective
Services http: | Jwww.ncea.aoa.gov | NCEAroot | Main—Site [ pdf/ 2—-14—
06%20FINAL%2060+REPORT.pdf

13 Bureau of Justice Statistics. “Total economic loss to victims of crime, 2005.” Criminal Vic-
timization in the United States, 2005. Available at http:/ /www.ojp.usdoj. gov/b]s /pub/pdf]cvus/
current [cv0582.pdf. (The Department of Justice’s Criminal and Victimization Survey includes
crimes of assault, rape, and theft, but neglect is not)



perpetrators of elder abuse in the criminal justice system are paid

by federal, state, and local governments (see Figure 1).

Figure 2: Estimated Costs of Elder Abuse

Types of Costs - Direct cashor - Long-term medical | - Medicare and
property losses, and psychological Medicaid costs
- Immediate medical | problems - Criminal justice
costs and lost salary | - Pain and suffering | costs
- Other federal and
state programs
Estimated cost >$1.3 billion a year | Unknown Unknown

Source: Bureau of Justice Statistics
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ELDER ABUSE AND NEGLECT IN LONG-TERM CARE SETTINGS

About 5.5 million, or about 16 percent, of adults aged 65 and
older in the U.S. receive long-term care services. Of those receiving
long-term care, the majority (70 percent, or 3.8 million) live in the
community; the remaining 30 percent (1.7 million) live in institu-
tional long-term care settings.14 The number of older and disabled
adults in need of long-term care services is expected to grow signifi-
cantly in the next several decades. The term “long-term care set-
tings” in this report refers to both institutional settings—such as
nursing homes, assisted living facilities, long-term care hospitals
and hospice care providers—as well as non-institutional providers,
which include home health agencies and personal care providers.

Although elder abuse can take place in many settings, those re-
ceiving long-term care are particularly at risk of abuse. Many long-
term care recipients suffer from cognitive decline or mental dis-
orders and may not be able to communicate their needs to family
members, friends, and caregivers. Those in need of long-term care
often must rely on the availability and good will of others to assist
them with basic personal care needs such as eating, toileting, bath-
ing and dressing.

In 2006, State Long-Term Care Ombudsman Programs reported
over 14,000 complaints of abuse, gross neglect and exploitation in
nursing homes, and over 5,000 similar complaints in other residen-
tial care facilities.l> Ombudsman programs, administered by the
Administration on Aging, were initially designed as a strategy to
control abuse and neglect in nursing homes. The programs use paid
employees and unpaid volunteers to receive and handle suspected
allegations of nursing home abuse. In other research findings, two
studies from the late 1990s found that between 81 and 93 percent
of nurses and nurse’s aides had either seen or heard about cases
of elder abuse in long-term care facilities.16,17

A 2001 Congressional report prepared by the House Committee
on Government Reform concluded that 5,283 nursing homes, or one
out of every three nursing homes, were cited for at least one abuse
violation between 1999 and 2001, with over 9,000 abuse violations
cited during that timeframe.1®8 To date, however, there has never
been a national study of the prevalence of abuse in nursing
homes.1?

A recent analysis of Medicaid Fraud Control Unit cases of elder
abuse provides insight into the scope and severity of elder abuse
in long-term care settings. Of the 801 cases of nursing home abuse

14 Congressional Research Service, “Long-Term Care: Consumers, Providers, Payers, and Pro-
grams”, by Carol O’'Shaughnessy, Julie Stone, Laura B. Shrestha, and Thomas Gabe, March 15,

15A0A “National Ombudsman Reporting System Data Tables.” Available at <http://
www.aoa.gov | prof/ aoaprog | elder—rights | LTCombudsman | National—and—State—Data |
2006nors | A-56A-B%20comp%20Ver-Disp.xls>

16 Crumb, Deborah and Kenneth Jennings. “Incidents of Patient Abuse in Health Care Facili-
ties are Becoming More and More Commonplace.” Dispute Resolution Journal. 1998:37-43
(1998).

17Mercer, Susan, Patricia Heacock, and Cornelia Beck. “Nurse’s Aides in Nursing Homes.”
Journal of Gerontologwal Social Work. 21:95-113 (1996).

Congress, House Committee on Government Reform, Special Investigations Division,
Mlnorlty Staff, Abuse of Residents Is a Major Problem in U.S. Nursmg Homes, prepared for Rep.
Henry A. Waxman July 30, 2001.

19 Colello, Kirsten. “Background on Elder Abuse Legislation and Issues.” Congressional Re-
search Service. 25 January 2007.
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analyzed, about two-thirds were due to physical abuse.2? Figure 3
provides the distribution of types of elder abuse offenses.

20 Payne, Brian and Randy Gainey. “The Criminal Justice Response to Elder Abuse in Nursing
Homes: A Routine Activities Perspective.” Western Criminology Review. 7(3), 67-81 (2006).



*! Duty-related abuse is defined as failure to report abuse, unintentional oversight of job responsibilities, or
knowing violating a workplace rule that results in patient harm
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In non-institutional settings, elder abuse is also prevalent. A re-
cent investigative report by the Wall Street Journal focused on
growing reports of cases of abuse and neglect by home health
aides.22 For example, the article notes that local prosecutors in one
part of California have noted that “in tiny Lake County, California
[population <66,000 in 2006], 80% of the 74 prosecutions of elder
abuse in the past year involved home health aides.”23 Numerous
other news accounts in states across the country show that workers
are easily able to avoid detection under current background check
procedures. One elder justice reform advocate in Florida, Wed
Bledsoe, head of A Perfect Cause, a national group advocating for
tougher laws to keep criminals from working in nursing homes,
commented in 2006 that “there are huge gaps in the system, and
what you’re talking about is a gap you drive a truck through.” 24
And in Missouri, a women convicted of pushing an elderly woman
out of a vehicle in a carjacking was allowed to work in nursing
homes—because her conviction record in Kansas was not caught by
the limited check of Missouri-only criminal history records.25

Currently, 86% of people with long-term care needs live in com-
munity settings,26 but most efforts at preventing elder abuse have
been focused on institutional settings, such as skilled nursing fa-
cilities. Home-based care is expected to grow more rapidly than
nursing home care in the coming decade, so addressing elder abuse
in home-based care settings is becoming a growing concern.2?

B. BACKGROUND CHECKS
BACKGROUND CHECKS HAVE A POTENTIAL TO REDUCE ELDER ABUSE

Criminal justice research shows that people who commit crime
once are more likely to commit crime again. The most recent na-
tional-level recidivism study found that about two-thirds of ex-of-
fenders return to the criminal justice system within three years of
their release.2®8 Because of high recidivism rates, individuals with
histories of abuse pose a higher-than-normal risk to vulnerable
populations, such as frail elders in need of long-term care services.

Background checks are an established, effective tool for identi-
fying individuals with histories of abuse as documented in a state
registry, and criminal offenders as identified through state and fed-
eral criminal history checks. Recent research suggests that such
checks may be particularly important in long-term care settings be-
cause many cases of elder abuse are due to serial abusers. One
study found that 75.4 percent of abusers were classified as serial
or pathological, while only 24.6 percent of abusers were classified

22 Shishkin, Philip. “Cases of Abuse by Home Aides Draw Scrutiny.” The Wall Street Journal.
15 July 2008. D1

23Tbid.

24 Gulliver, David. “Nurse with a History Easily Hired: Gaps in the Law Allowed Him to Get
Jobs Despite Probes,” Sarasota Herald-Tribune, 9 July, 2006. Al.

25 Hollingsworth, Heather. “Missouri Case Points to Background Check Weaknesses,” Associ-
ated Press, 7 September, 2006.

26 2005 National Health Interview Survey

27 Goldberg, Lee. “Everything You Wanted to Know About Long Term Care. . . But Were
Afraid to Ask.” Presentation to the National Academy of Social Insurance. July 22, 2008.

28 Nunez-Neto, Blas. “Offender Reentry: Correctional Statistics, Reintegration into the Com-
munity, and Recidivism.” Congressional Research Service. 17 December 2007.



11

as “stressed-out” by their work environment.2? The study authors
conclude by recommending background checks as an important pol-
icy to prevent elder abuse.

Evaluations of background check programs are scarce, but a 2006
study on the use of background checks for the long-term care work-
force 30 funded by the Department of Health and Human Services
(HHS) determined that:

e a correlation exists between criminal history and incidents
of abuse;

e the use of criminal background checks during the hiring
process does not limit the pool of potential job applicants; and

e the long-term care industry supports the practice of con-
ducting background checks on potential employees in order to
reduce the likelihood of hiring someone who has potential to
harm residents.

Yet other federal studies suggest that the use of comprehensive
checks in the long-term care sector is too inconsistent and inad-
equate to protect residents of these facilities.31 Some state-based
research supports this: in 2005, the Michigan Attorney General
published a report concluding that 10 percent of employees who
were then providing services to frail elders had criminal back-
grounds.32 Such gaps in the background check system for employ-
ees of long-term care settings prevent background checks from
achieving their full potential of reducing the risk of elder abuse in
these settings.

SCREENING OF LONG-TERM CARE WORKFORCE INVOLVES MULTIPLE
TYPES OF CHECKS

Three different types of databases are typically used to conduct
background checks. Registry checks cross-list an individual’s name
with public databases, such as the National Sex Offender Registry,
or with a list of workers found to have a record of substantiated
abuse in a particular field, such as those maintained in State Cer-
tified Nurse Aide registries. State name-based and fingerprint
criminal checks are searches of state police records using a person’s
name and other identifying information, or their fingerprint. Fed-
eral criminal history checks are conducted by the FBI through its
all-state biometric repository, the Integrated Automated Finger-
print Identification System (IAFIS), which uses fingerprints to
identify whether an individual has been arrested or convicted.

Because no one database is complete, a comprehensive back-
ground check using many different databases promises to be most
effective. State-based registries only cover one state, while FBI
records may not include a listing of all convictions if a state has
not yet reported them to the federal government.

29 Payne, Brian and Randy Gainey. “The Criminal Justice Response to Elder Abuse in Nursing
Homes: A Routine Activities Perspective.” Western Criminology Review. 7(3), 67-81 (2006).

30U.S. Department of Health and Human Services (The Lewin Group), Ensuring a Qualified
Long-Term Care Workforce: From Pre-Employment Screens to On-the-Job Monitoring, May 2006;
http //aspe hhs.gov/daltcp/reports/2006/LTCWquales.htm

31GAO. “Nursing Homes: More Can Be Done to Protect Residents from Abuse.” GAO-02-312.

March 2002.

32 Office of the Attorney General (Michigan), A¢torney General Investigation Uncovers Hun-
dreds of Criminals Working in Adult Residential Care Facilities, June 2005; http:/
www.michigan.gov/ag/0,1607,7-164-34739—34811-119213—,00.html
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Currently, long-term care providers are required to conduct reg-
istry checks on all Certified Nurse Aides (CNAs), but few conduct
both state and federal criminal history checks on all employees who
have direct access to patients.

Various ideas have been proposed over the years to better inte-
grate background check databases. One proposal would create a
master database that integrates state CNA registries. However, a
national CNA registry would not cover individuals applying to
work in most long-term care settings, such as home health agen-
cies, personal care providers and hospices. By comparison, building
an infrastructure to connect the numerous databases and registries
at the state and federal level may be more effective.

In addition, recent technological improvements are helping to
streamline background check processes. For example, livescan fin-
gerprint technology, which records an electronic copy of a finger-
print, is less prone to error and is faster to process than paper-
based inked fingerprints. Another technological innovation is the
rap back system, which ensures that any new disqualifying crimes
an individual commits after an initial background clearance are
flagged in a state’s database and can be reported back to the em-
ployer. The FBI is now working to create a federal rap back capa-
bility as part of the agency’s “Next Generation Identification” (NGI)
System initiative.33

Sill, absent without federal requirements or funding, few states
have moved to incorporate these efficiency-improving system
changes. Instead, many states continue to use slower, less accurate
paper-based systems that can result in long processing times for
providers. In turn, slow processing times increase the risk of abuse
by allowing employees with disqualifying crimes to work for several
months before background check results are completed. In turn,
this contributes to a practice of “job-hopping,” in which workers
switch jobs frequently, before their criminal history checks can be
processed. In one instance, a Certified Nurse Aide with a disquali-
fying criminal record in Nevada worked for 15 different providers
from 1993 through 1996, changing jobs every 90 days to stay ahead
of his background check report.34

C. CONGRESSIONAL ACTION

The Senate Special Committee on Aging has a long history of ex-
amining issues of elder abuse and exploring the specific potential
of background checks for long-term care employees to address the
issue of abuse in long-term care settings. Figure 4 outlines selected
hearings that the Committee has held on these issues. In 1965, the
Committee held a seven-part field hearing on abuse and neglect in
the nation’s nursing homes, and since then the committee has held
nearly thirty hearings on elder abuse and related topics. Most re-
cently, in July 2007, the Committee scheduled a hearing entitled,
“Abuse of Our Elders and How We Can Stop It,” which convened
leading experts to discuss the challenges of preventing elder abuse
and report on the state’s experiences with the background check

33U.S. Department of Justice. “The Attorney General’s Report on Criminal History Back-
ground Checks.” June 2006.
34 Nevada State Report. Appendix D.
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pilot program. At this listening session, comprehensive background
checks were cited by all witnesses as a critical measure to protect
seniors in long-term care settings.35

Figure 4: Selected Hearings on Elder Abuse in the Senate
Special Committee on Aging

e Conditions and Problems in the Nation’s Nursing Homes
(7 part field hearing, February and August 1965)

e Older Americans Fighting the Fear of Crime, September
22, 1981

e Crime Against the Elderly, Los Angeles, CA, July 6, 1983

e Crimes Against the Elderly: Let’s Fight Back, Las Vegas,
NV, August 21-22, 1990

e Crimes Committed Against the Elderly, Lafayette, LA, Au-
gust 6, 1991

e Elder Abuse and Violence Against Midlife and Older
Women, May 4, 1994

e Crooks Caring for Seniors: The Case for Criminal Back-
ground Checks, September 14, 1998

e Saving Our Seniors: Preventing Elder Abuse, Neglect and
Exploitation, June 14, 2001

e Safeguarding Our Seniors: Protecting The Elderly From
Physical & Sexual Abuse in Nursing Homes, March 4, 2002

e Shattering the Silence: Confronting the Perils of Family
Elder Abuse, October 20, 2003

e Abuse of Our Elders: How We Can Stop It, July 18, 2007

One of the first major congressional actions taken to combat
elder abuse was the creation of the Long-Term Care Ombudsman
Program (LTCOP) in order to investigate and resolve complaints in
nursing homes and other residential care settings. This program
was initially created in 1972 as a Public Health Service demonstra-
tion project in five states. As a result of the pilot program’s success,
the LTCOP was expanded to all states and included as an amend-
ment to the Older Americans Act (OAA) in 1978.36 In 1992, the
program become incorporated into a new Title VII of the OAA that
authorized elder rights protection activities and required the Ad-
ministration on Aging (AoA) to create a permanent National Om-
budsman Resource Center. The majority of federal funding for om-
budsman activities comes from Title VII and Title III of the OAA.
Ombudsman programs also receive some state and local support. In
FY 2006, the most recent year for which data are available, the
LTCOP received $46.6 million in federal funding and $31.2 million
from state and local sources, for a total of $77.8 million.37

Other federal funding for services aimed at preventing elder
abuse include the Social Services Block Grant (SSBG) program au-
thorized by Title XX of the Social Security Act, and some programs
of the Violence Against Women Act. In FY 2005, the most recent
year for which data are available, states spent $169 million on
Adult Protective Services (APS) programs, supported by funding

35 Senate Special Committee on Aging. “Abuse of Our Elders: How We Can Stop It.” Govern-
ment Printing Office. S. Hrg. 110-308. Serial No. 110-12. 18 July 2007.

36P L. 95-478

37 Colello, Kirsten J. “Older Americans Act: Long-Term Care Ombudsman Program.” Congres-
sional Research Service. April 17, 2008.
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through SSBG. In FY2008, Congress appropriated $4.2 million for
the Violence Against Women Act. This funding supports programs
and services that address violence against older women, such as
training for law enforcement, prosecutors, victims’ assistants and
others. Within the Department of Justice, the “Elder Justice and
l\ﬁlrsing Home Initiative” currently receives about $1 million annu-
ally.38

Although Congress has implemented several laws aimed at ad-
dressing child abuse39, 40 and domestic violence,4! somewhat less
attention has been paid to combating elder abuse at the federal
level.42 The Patient Safety and Abuse Prevention Act, which would
require background checks for long-term care workers, was first
proposed by Senator Kohl in 1997 and is still pending approval.
Similarly, the Elder Justice Act, which would do much to improve
the detection, investigation and treatment of elders who fall victim
to abuse, has followed a parallel course of being considered by sev-
eral Congresses. Figure 5 lists legislation that has been introduced
in the 105th through the 110th Congresses that includes provisions
to prevent elder abuse by requiring background checks for long-
term care workers.

38 Marie-Therese Connolly, (accepted for publication) Where Elder Abuse and the Justice Sys-
tem Collide: Police Power, Parens Patrie and Twelve Recommendations, Journal of Elder Abuse
& Neglect, 22 (1/2).

39 See, for example, The Child Abuse Prevention and Treatment Act of 1974 (CAPTA P.L. 93—
247) or the Adam Walsh Child Protection Safety Act

40 Stoltzfus, Emily. “Child Welfare: Federal Policy Changes Enacted in the 109th Congress.”
Congressional Research Service. November 2007.

41See the Violence Against Women’s Act (VAWA) of 1994

42 Colello, Kirsten J. “Background on Elder Abuse Legislation and Issues.” Congressional Re-
search Service. January 25, 2007.
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Figure 5: Legislation That Would Require Background Checks for Long-Term Care
Workers, 105th through 110™ Congresses

Congress| Bl | BillLeadSponsor | Legislative Activity
105" Patient Abuse Prevention Act Senator Herb Kohl The bill was not taken
(5.1122) up by committee
Long-Term Care Patient Senator Herb Kohl The bill was not taken
Protection Act of 1998 up by committee
(8. 2570)
Elder Care Safety Act of 1997 | Representative Joseph | The bill was not taken
(H.R. 2953) Kennedy up by committee
Elderly and Disabled Protection | Representative Jerry The bill was not taken
Act of 1998 (H.R. 4804) Weller up by committee
106" Patient Abuse Prevention Act Senator Herb Kohl; The bill was not taken
(S. 1445/ H.R. 2627) Representative Fortney | up by committee
Pete Stark
Elderly Protection Act (H.R. Representative Joseph | The bill was not taken
1984) Crowley up by committee
Nursing Home Criminal Representative Chris The bill was not taken
Background Check Act of 2000 | Cannon up by committee
(HLR. 4293)
Home Health Integrity Senator Charles The bill was not taken
Preservation Act (S, 255) Grassley up by committee
Senior Care Safety Act of 2000 | Senator John Ashcroft | The bill was not taken
(8. 3066) up by committee
107" Patient Abuse Prevention Act Senator Herb Kohl; The bill was not taken
(S. 3091/ H.R. 3933) Representative Brad up by committee.
Carson
Senior Safety Protection Act of | Representative Mike The bill was not taken
2002 Thompson up by committee.
(H.R. 5565)
Elder Justice Act of 2002 Senator John Breaux The bill was not taken
(S.2933) up by committee.
108" Medicare Prescription Drug, Representative Dennis | The bill became Public
Improvement, and Hastert Law 108-173 on
Modernization Act of 2003 12/8/2003.
(HR. 1)
Patient Abuse Prevention Act Senator Herb Kohl The bill was not taken
(S. 958) up by committee.




- Congress | . Lesislative Activity
108® Blder Justice | Senatot John Breaux | The bill was ordered favorably reported by
Act the Senate Finance Committee with an
(S.333) amendment in the nature of a substitute,
but was never taken up on the Senate floor.
Provisions that would establish national
criminal background checks for long-term
care employees were removed in the
version of the bill reported by the
Committee.
Senior Safety | Representative Mike | The bill was not taken up by committee.
Protection Act | Thompson
of 2003
(H.R. 208)
109" Senior Safety | Representative The bill was not taken up by committee.
and Dignity Ginny Brown-Waite
Act of 2006
(H.R.6161)
Elder Justice | Representative Peter | The bill was not taken up by committee.
Act King
(H.R. 4993)
Elder Justice | Senator Orrin Hatch | The bill was ordered favorably reported by
Act the Senate Finance Committee with an
(8. 2010) amendment in the nature of a substitute,
but was never taken up on the Senate floor.
Provisions that would establish national
criminal background checks for long-term
care employees were deleted in the version
of the bill reported by the Committee.
110® Patient Safety | Senator Herb Kohl; | S. 1577 was referred to the Senate Finance
and Abuse Representative Tim | Committee; H.R. 3078 was referred to the
Prevention Mahoney following committees: Ways and Means,
Act of 2007 Energy and Commerce, Judiciary.
(8. 1577/
HR. 3078)
Senior Safety | Representative The bill was referred to the following
and Dignity Ginny Brown-Waite | committees: Ways and Means and Energy
Act 0of 2007 and Commerce.
(H.R. 1476)

Source: Congressional Research Service




17
II. THE BACKGROUND CHECK PILOT PROGRAM

A. PROGRAM OVERVIEW

The Medicare Prescription Drug, Improvement and Moderniza-
tion Act of 2003, which created Medicare Part D, included Section
307, “Pilot Program for National and State Background Checks on
Direct Patient Access Employees of Long-term Care Settings or
Providers” (hereinafter referred to as the pilot program). This pro-
gram was charged with identifying “efficient, effective, and eco-
nomical procedures” for conducting background checks in order to
establish the framework for a national program of background
checks for employees of long-term care settings. CMS administered
the pilot program in consultation with the Department of Justice
between January 2005 and September 2007.

In 2004, the Centers for Medicare and Medicaid Services (CMS)
issued a request for proposals for up to ten states to participate in
pilot program to enhance background checks for workers in long-
term care settings. CMS awarded grants to seven states: Alaska,
Idaho, Illinois, Michigan, Nevada, New Mexico, and Wisconsin.
Michigan has established a state-wide program using pilot funds;
the other states limited their program to certain counties.

At the end of the pilot program all states submitted final assess-
ment reports. Information in this report comes from these final as-
sessment reports as well as from discussions with state program of-
ficers conducted by committee staff from March 2007 to July 2008.

B. P1LOT PROGRAM REQUIREMENTS

Under the terms of the pilot program, states had flexibility to
create background check programs that worked best for them while
meeting certain basic requirements.

The primary requirement was for long-term care settings and
providers to conduct background checks for job applicants who
would have direct contact with patients. These providers include
“any individual (other than a volunteer) that has access to a pa-
tient or resident of a long-term care facility or provider through
employment or through a contract with such a facility or pro-
vider.”43 If an employee with direct access to patients was found
to have disqualifying information, long-term care settings were pro-
hibited from knowingly employing that person.

As part of the background check process, applicants were re-
quired to be screened through state and federal fingerprint data-
bases in addition to name-based registries. A written statement by
the applicant disclosing any disqualifying information and author-
izing the facility to conduct a national and state criminal record
check as well as a set of fingerprints were also required of all appli-
cants.

Finally, states were directed to have procedures to permit appli-
cants to appeal or dispute the accuracy of the background check re-
sults and to prevent individuals from using the results of the back-
ground check for purposes other than employment. Provisions were
also put in place to give long-term care settings and providers im-

43PL 108-173 § 703 (g)(4)
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munity from any action brought by an applicant who was denied
employment based on the results of background check information.

States were given flexibility to modify the parameters of the pro-
gram to suit their needs. For example, disqualifying crimes were
defined somewhat differently from state to state. (See Appendix B
for a matrix of disqualifying crimes by state). Some states, such as
Michigan, include time-limited bans for certain disqualifying felo-
nies based on the point when parole or probation has been com-
pleited, while other states, such as Wisconsin, have lifetime bans
only.44

C. STATE PROGRAM OVERVIEW

Total federal spending provided to the seven states for the back-
ground check pilot program was $16.4 million over three fiscal
years, from 2005-2007.45 Federal funding for the seven states for
establishing background check programs over this three-year pe-
riod ranged from $1.5 million in Wisconsin to $3.5 million in Michi-
gan 46, as described in Figure 5. Funding depended on the specific
proposals of the states and also the scope of their project.

Each state used the pilot program funding differently depending
on varying needs and program designs. Some states, such as New
Mexico and Idaho, used the funding primarily to improve and ex-
pand preexisting background check programs. Others, such as Illi-
nois and Wisconsin, used the funding to completely redesign their
background check programs in select counties (ten in Illinois and
four in Wisconsin). Michigan, the state receiving the largest
amount of funding, established a comprehensive state-wide pro-
gram.

The pilot program funding was primarily intended to build capac-
ity for comprehensive background checks in states. Additional state
funding and fees from background check applications largely sup-
ported the ongoing cost of processing background checks. However,
the pilot program’s initial investment in improved infrastructure is
expected to substantially reduce the costs of sustaining the pro-
gram.

Figure 6 provides an overview of funding and program design for
all participating states.

44See Appendix B for a matrix of disqualifying crimes by state

45This does not include funding for three states’ abuse prevention pilot programs.

46Three states received additional funding to set up abuse prevention training programs
under the pilot.



19

007 "ST-CT aung ‘aouatafuo)) [prudy s018 1011 YI9Y) punodSyong S wof SUonpuasalg ams puv ((f apusddy) spiodsy 211§ 904005

papavmp spunf upad fo uoypu £ 1§ wads Luo sioungyy i

v xipuaddy 905 ‘soseqeiep Nooyn punoByoeq 3o A1essolS ¥ 10,] 'SININUL PUE S[ENDIAIPU] POPIIOXY JO ISIT [eIsusr) Joyoadsu] Jo 90130 o) puk soLusiSay oprv
asInN PN Yiim Suruoaios soxmbal os|e Mef [LISPOJ JURLINDY "SYD0YD AIOISTY JRUIILIO 1€ Jonpuod o) paxnbal srom soyeis Jje ‘werdoxd joud oy Jo ned sv
(SLIVD waisAg uonwoynuoap] jurdioSury pajewoury payesforu] vonednsoau] Jo neamej [819pa] 4.1

SSNNW pUR SENPIAIPY] PAPNIOXT Jo 1S [RIdunn) Jojoedsug Jo 8010 DIO

AnsiBoy PURII( X9§ [BUONEN "YOSN

ot 2

194 'OI10
(591215 IPUIO W0 sa1sISar Surpnyour) AnsiSoy opry osInN peynms)) ‘Ansidoy
PNPUOOSTA] JoAS0Ir)) ‘eseqele(] ooy punoidiorey soolAleg A[rwe,] pue sanuno)) | uoIHIu
yI[eeH Jo juouniedo(] UISUODSIA ‘@seqrie(] ATOJSIH [BUTUILY) 0JB}S UISUOOSIA 012 moj S1$ UISHODSI AL
164 *DIO “YOSN ‘Ansigay] opry 98N PayIe)) ‘Ansisay asnqy opiM uonu OOTXON
sakordur 001XaN MON “AJOISTH [BUIILL) 10Y A1011S0d0Y [BOUS)) OOIXSIN MON 9y -85 L'1$ MON
1€ “DIO "WOSN “Ansiday opim vorj
apry asanN pogne) ‘Krojsodsy jenus) L1pjes o1qnd Jo uamreds(] BpeasN €69 -01818 <'1% BPRAON
1€ “DIO ‘AnsiSay] oPIV 9SINN PAINS)) “ANSIoy BPUSP( XS dIqnd
‘]00 1, $5200V AJOISTH [EUTIILI) J9umu] ueSIyonA ‘tmisA§ uoneuuoyu] Sunjoer], apIm goru
IPPUSIO eI ‘wmsAS uonestnuap] judiadur] perewony 81elg SGEh -a3781g $'€% ueSyoTA
1€ "DIO “WOSN “Ausifoy] oply SsMN Pay)) Uonenssay sepunoy | uolHu
SIOPUSIIO) X9 SIOUI]] ‘eSeqeiv(] S1BiU] SUOT00LI0)) Jo Jusureda(] s1oul]] 081 uw] 0'€S$ SIout]]
1€ “DI0 YOSN “Ausisay opIy osInN oy “AnsiSoy uonoejold pHyD opim uorrK
‘Ansi8oy uonosjoid NPy ‘spiooay Sunanyy jueunredsq uonepodsuery oygepy 6+¢ 07018 L'Z$ oyep|
164 *DIO “JOSN ‘ANsSISay 9py 9sInN poynie)) ‘AnsiSay pozienua’y
‘WRISAS HONBULION] JUOWRTeULA JOPURI() S[IUSANS BISB[Y “Xopu] SweN pue spmm ol
MBIA UNOD/UWISAS MN0)) BISE]V “JI0MION uoneuLIoju] A19JeS o1qnd eisely -91818 €8

NeIs n@a.:w.. 301 um.mm &uuﬁm%vzne Jeg JO MITAIIAQ 9 2ANSLY




20
II1. PILOT PROGRAM RESULTS

“It’s working. We’re catching them.” 47

-Mel Richardson, program manager of Alaska’s Background
Check Unit

“The applicants that have been excluded from employment are not
the types of people Michigan could ever allow to work with our most
vulnerable citizens. We have prevented hardened criminals that oth-
erwise gould have access to our vulnerable population from employ-
ment.”

-Orlene Christie, Director of the Legislative and Statutory Com-
pliance Office at the Michigan Department of Community Health

“This pilot may have been just a project for some but we in Illi-
nois have tried to absorb it into our social consciousness and truly
realize the importance that the results of this pilot may play on in-
dividual lives. Most of the health care employers selected to partici-
pate in the pilot rallied around this effort with an exceptional en-
thusiasm. . . . The value of the pilot program is indisputable.”

-Jonna Veach, Project Director of the Illinois Background Check
Program

A. COMPREHENSIVE BACKGROUND CHECKS ARE EFFECTIVE

OVER 9,500 PRIOR CRIMINALS WERE BARRED FROM WORKING IN LONG-
TERM CARE FACILITIES

In all states, the pilot program proved successful in preventing
thousands of persons with a record of substantiated abuse or a seri-
ous criminal record from working in long-term care settings. Dur-
ing the program pilot period, over 220,000 individuals who applied
for jobs in long-term care settings were screened. Of these, 9,509
applicants (4.3 percent) were barred for disqualifying crimes. The
number of applicants barred from employment due to background
checks as part of the pilot program are shown in Figure 7.

The total number of applicants screened and the number of ap-
plicants barred varied greatly among states, primarily because of
the difference in the geographical scope of the programs. Michigan,
a large state that conducted comprehensive state-wide screening
was able to screen significantly more applicants than smaller
states who conducted their programs in a few counties.

In many states, registry checks were the first method used for
screening job applicants. As a result, the majority of applications
disqualified due to background check findings were excluded be-
cause of registry checks (67 percent). Some states, however, did not
report the number of applicants disqualified by registry checks, and
Idaho and Alaska reported fewer applicants excluded by registry
checks compared to the number of applicants excluded by state and
federal criminal background checks.

Overall, state criminal background checks and federal FBI
checks were responsible for identifying a total of 3,128 applicants
with a disqualifying criminal background who had not been identi-

47 Alaska’s presentation at the CMS Background Check Pilot State Annual Conference, June
12-13, 2007, Marriot Baltimore/Washington Int’l Airport, Baltimore, Maryland

48 Written Testimony submitted at the U.S. Senate Special Committee on Aging hearing: The
Nursing Home Reform Act Turns Twenty: What Has Been Accomplished, and What Challenges
Remain?, May 2007
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fied through the registry checks. While some applicants were ex-
cluded by both state and federal background checks, most appli-
cants excluded by state and federal background checks were only
excluded by one type of check (60 percent).

Of all the states, the Michigan pilot program not only had the
most number of people screened, but it also had the highest per-
centage of individuals identified for disqualifying crimes. Of the
115,000 applicants screened, nearly 7,000 (6 percent) were barred
from employment. This success was due in large part to the state’s
use of an integrated system which included a large number of other
databases and allowed it to easily identify individuals with dis-
qualifying criminal records.
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Although the specific disqualifying crimes differed from state to
state, data from Alaska suggests that the majority of background
check exclusions were for violent crimes, such as assault, rape and
murder (Figure 8).49 About 6 percent of applicants screened in
Alaska had a previous conviction for a crime against a family mem-
ber or a vulnerable adult, such as an elderly person.

49 These crimes that direct harm individuals are classified legally as “offenses against the per-
son.”
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Figure 8: Category of Disqualifying Crimes Identified Through Background

Checks, Alaska, 4/06-9/07

51%

Source: Alaska State Report (Appendix D}

[ Violent Crimes

@ Offenses Against
Property

0 Offense Against Family
and Vulnerable Adults

{1 Other Crimes and
Registry Barriers

Note: Data on disqualifving crimes were collected between April 2006 and September 2007
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FBI FINGERPRINT CHECKS PLAYED AN IMPORTANT ROLE

Under the pilot program, states were required to conduct FBI
criminal history checks in addition to state police and state reg-
istry-based background checks. By adding FBI checks, states were
able to identify a large number of applicants with disqualifying
crimes who were missed by state checks. Among those states that
reported the number of applicants barred by FBI checks exclu-
sively, federal criminal history records were responsible for 6.5 per-
cent of all exclusions and 19.7 percent of the criminal history exclu-
sions (see Figure 7).

Data from Alaska demonstrate that FBI checks are important for
eliminating violent felons. Seventy-five percent of FBI exclusions in
the Alaska pilot were due to murder, assault, rape and other vio-
lent crimes, compared to about 50 percent of background check
bans in all seven pilot programs that were excluded for those
crimes.50

The importance of federal checks in other states varied. In Wis-
consin, for example, the state identified most of the excluded appli-
cants through state registry and name-based criminal history
checks, while Nevada identified most through an FBI criminal his-
tory check.

EMPLOYERS WERE GENERALLY SATISFIED WITH BACKGROUND CHECK
PROGRAMS

Participating long-term care providers in many states reported
high rates of satisfaction with the more effective and efficient back-
ground check procedures established as a result of the pilot. In
Idaho, a survey of providers found that 86 percent felt that the
background check requirement was successful and 73 percent of
providers would choose to continue to use the background check
system, even if the checks were optional with a fee (see Figure 9).

50 Alaska State Report. Violent crimes are classified as “offenses against the person”
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Figure 9: Satisfaction Survey of Participating Idaho Long-term Care Providers
=

Was the background check requirement successful in
screening potential workers? 86% 15%

Was the quality of employees hired increased due to
the background check requirements? 63% 37%

If funding was available, should the background check
requirement continue? 88% 12%

If funding was not available, should the background
check continue? 61% 39%

If the background check was optional with a fee, would
the facility or provider continue fo use it as a
resource? 73% 27%

*Survey of 204 providers and facilities, response rate = 65%
Source; Idaho state report (Appendix D)
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B. INTEGRATED BACKGROUND CHECK PROGRAMS ARE EFFICIENT
PROCESSING TIME WAS CUT SIGNIFICANTLY

Many states were able to substantially reduce the time required
to complete the background check process. For example, Illinois re-
ported the time to complete background checks was reduced from
as much as two months to as few as two days (see Figure 10).

Idaho and Illinois reduced their background check processing
times to a few days by using an internet-based background check
system accessible to authorized providers. In addition, digital
livescan fingerprint technology allowed for faster processing of fin-
gerprint checks.

By reducing processing times for background checks, states vir-
tually eliminated the risk that applicants with serious criminal his-
tories could go undetected by moving from one employer to another.
The Nevada state report notes, “In 2006, we identified six individ-
uals operating in a similar pattern [of job hopping], but as proc-
essing times improved, we saw fewer incidents of this practice. In
2007, we observed no such cases.” 51

Several states also noted that a significant number of applicants
withdrew their applications prior to a fingerprint check. In Michi-
gan, for example, 17.9 percent of applicants withdrew their applica-
tions prior to fingerprinting. While data do not exist on the reasons
for these withdrawals, some state officials believe that the faster
and more accurate fingerprint checks may act as a deterrent for in-
dividuals with a criminal history.52 However, no adverse impact on
the number of individuals applying for jobs in the long-term care
sector was reported in the final state reports for the pilot program.

Reducing the time for completing background checks did allow
states to screen more workers in long-term care settings. In Idaho,
for example, the number of applications screened nearly doubled
from 15,000 to 28,000 applications after a web-based system was
implemented.

51 Nevada State Report, p. 10. Appendix D.
52 See for example Nevada State Report, Appendix D
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Figure 10: Background Check Processing Time Before and After Pilot Program

Background Check Processing Time
Before and After Pilot

) Before Pilot
B After Pilot

Background Check
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Approximate Number
of Days to Process

Idaho llinois Nevada
State*

* Only states that reported estimates for background check processing time
in their final reports are included above, but all states reported some reduction in processing time
as a result of the pilot.

Source: State Reports (Appendix D)
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STATES DEVELOPED INNOVATIVE MODELS TO INTEGRATE EXISTING
DATABASES

Pilot states succeeded in establishing comprehensive background
check programs that were able incorporate and coordinate various
registry checks (e.g., state Certified Nurse Aide registries and reg-
istries established for sex offenders and child care workers), as well
as federally-required checks against the HHS Office of Inspector
General’s provider exclusion list, and criminal history checks at the
state and federal level. All states used their grant funds to estab-
lish more coordinated linkages and working relationships between
different agencies charged with administering various registries
and databases.

Some states also created an online access point for providers and
officials. In Michigan, for example, state officials contracted with
researchers at Michigan State University to create a single data-
base that was efficient for providers and allowed researchers and
state officials to clearly understand at what point an individual
was excluded, whether it be at the registry check level, or at the
level of a state or FBI criminal history check. The information col-
lected allows the state to examine the effectiveness of a registry
check or fingerprint check.

APPEALS PROCESSES ALLOWED FOR ADEQUATE PROTECTIONS

All states instituted processes to allow workers to appeal results
of a background check. These processes varied in scope by state.
Some states only allowed individuals to appeal if they could dem-
onstrate there was an error in the background check finding, while
other states allowed individuals to appeal the definition of a dis-
qualifying crime on a case-by-case basis. Although a small percent-
age of people who were barred from employment based on a dis-
qualifying crime appealed the decision, a large percentage of those
who did appeal were granted an exemption. Data from the three
states submitting appeals data are summarized in Figure 11.

Figure 11: Excluded Applicants, Appeals Requested, and Appeals Approved

State* Excluded Applicants Appeals Requested Appeals Approved

Alaska A477 42 31
llinois 197 159 142
New Mexico 269 87 57

Note: Only states that reported appeals data are included in the above table.
Source: State Reports (Appendix D)

C. INVESTMENTS IN BACKGROUND CHECK SYSTEMS ARE ECONOMICAL
“RAP BACK” TECHNOLOGIES CAN REDUCE COST IN THE LONG-TERM

Many pilot states used information technology to reduce the costs
of fingerprint checks. Illinois, Alaska, and Michigan instituted rap
back programs, in which any new crimes that an individual com-
mits after an initial background check are flagged in the state’s
database and reported 